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Remer  v.   Downer.     Bills  of  exchange 

and  promissory  notes,  47 
Reid0.  Vanderheyden.      Will,     -        -  558 
Ring  v.  Gibbs.     Attachment  of  vessel,     -  36 
Richmond  v.  Tallmadge.     Escape,       -  149 
Rockfeller  v.   Donelly.     Evidence,        -  159 
Robert  v.  Trader's  Ins.  Co.     Fire  insur- 
ance,      ------  293 

Ryckman  v,  Delavan.     Libel,        -        -  315 

S 

Sanford  v.  Halsey.     Agreement,        -  20 
Safford  0.  Wyckoff.     Bills  of  exchange 

and  promissory  notes,     -        -        -  41 
Salmon  v.  Stuyvesant.    Trusts  and  trust- 
ees     - 518 

Schauber  v.   Jackson,   ex  dem.  Bogert. 

Adverse  possession,        ...  14 
Sewall  v.  Allen.     Bailment,  38 
Seymour  v.  De  Lancey.     Chancery,,     -  68 
Seward  v.  Van  Wyck.     Fraudulent  con- 
veyance,       175 

Sherwood  0.  Reade.  Loan  commission- 
ers,    324 

Simson  v.  Hart.     Set-off,         -        -        -  414 

Sleight  v.  Rhinelander.     Evidence,     -  150 

Smith  v.  White.     Abatement,         -        -  1 

Smith  v.  Adams.     Chancery,        -        -  75 
Smith  v.  Hoe  and  Acker.     Fraudulent 

possession  of  chattels,  -  -  -  178 
Smith  v.  Williams.  Maritime  insurance,  246 
Smith  v.  Bell.  Maritime  insurance,  -  256 
Spraker  v.  Van  Alstyne.  Devise,  -  134 
Spencer  v.  Southwick.  Libel,  -  -  314 
Stewart  v.  Trustees  of  Hamilton  Col- 
lege. Assumpsit,  33 
Stafford  v.  Roof.  Infant,  239 


Stone  v.  Mathews.    Landlord  and  tenant,  307 

Stone  v.  Cooper.     Libel,       -        -        -  319 

Striker  v.  Kelly.     Streets  and  highways,  442 

Stevens  v.  White.     Usury,  -  554 

Stewart's  Ex'rs  v.  Lispenard.     Will,       -  562 
Suydam  and  Sage  v.  Westfall.     Bills  of 

exchange  and  promissory  notes,    -  50 
Supervisors  of  Albany  County  v.   Dorr 
and  his  sureties.     Public  receiving 

officer, 401 

Swift  v.  Dean.     Partnership,       -        -  387 

Spear  v.  Wardell, 567* 


Thalheimer  v.  Brinckerhoff.     Assumpsit,  30 

Thompson  v.  People.     Franchise,        -  168 

Thorn  0.  Blanchard.     Libel,    -        -        -  313 

Tillotson  0.  Cheatham.     Pleading,       -  392 

Tripp  v.  Cook.     Chancery,  78 

Tymasori  v.  Bates.     Eviction,      -        -  162 

U 

Underbill  v.  Van  Cortland.     Arbitration,  25 

Utica  Ins.  Co.  v.  Scott.     Pleading,      -  394 

V 

Van  Bokkelin  v.  Ingersoll.  Ships  and 

freight,  -  -  -  -  -  428 

Van  Cortland  v.  Underbill.     Arbitration,  25 

Vandenheuvel  0.  United  Ins.  Co.  Mari- 
time insurance, 247 

Van  Santvoord  v.  St.  John  and  Tousey. 

Bailment,  39 

Van  Wyck  v.  Wright  and  Johnson. 

Deed,-  -  -  -  126 

Vos  and  Graves  v.  United  Ins.  Co.  Mari- 
time insurance,  ....  243 

W 

Waggoner  0.  Jermaine.    Canal  appraisers 

and  canal  commissioners,        -        -  56 
Waterbury  0.    Sturtevant.      Fraudulent 

conveyance, 177 

Watts  and  Leroy  v.  Public  Administra- 
tor in  the  City  of  New  York.  Will,  559 
Wells  0.  Lain.  Arbitration,  28 
Wetmore  0.  White.  Grant,  -  -  -  197 
Wendell  v.  Wadsworth.  Military  bounty,  368 
Webb  0.  Rice.  Mortgage,  -  -  -  386 
Webber  and  Cody  0.  Shearman.  Rent,  405 
Whelan  0.  Whelan.  Chancery,  -  -  68 
Williamson  0.  Heyer.  Appeal,  -  -  21 
Wilkes  0.  Rogers.  Chancery,  -  -  66 
Wilber  v.  Grace.  Infant,  -  -  -  238 
Woodcock  ®.  Bennett.  Chancery,  -  -  66 
Wood  0.  Jackson.  Evidence,  -  -  151 
Waydell  0.  Luer, 567« 


Yates  (John  V.  N.)  0.  The  People  of  the 

State  of  New  York.  Habeas  Corpus,  202 

Yates  (John  V.  N.)  0.  Lansing.  Habeas 

Corpus, 208 

Yates  0.  Foot.     Wager,   -  564 


CASES  IN  WHICH  DECREES  AND  JUDGMENTS  HAVE  BEEN  MODIFIED  BY 

THE  COURT  OF  ERRORS. 


Astor  0.  Hoyt,  2  Paige,  68;   5  Wend.   603. 


Modified. 
Atkinson  0.  Manks,  1  Cow.  692. 


Modified. 


Bloodgood  0.  Zeily,  2  Cai.  Cas.  124.    Modified. 
LOCKW.  REV.  CAS. 


Bradshaw  0.  Callaghan,  8  Johns.  558 ;  8  Johns. 


566.     Modifiec 
Codwise  v.  Gelston,  10  Johns.  507. 


Modified. 


Dale  v.  M'Evers,  2  Cow.  118.     Modified. 


CASES  REPORTED. 


Delabigarre  v.  Bush,  2  Johns.  490.  Modified. 
Disbrow  «.  Henshaw,  8  Cow.  849.  Modified. 
Hickock  t>.  Scribner,  3  Johns.  Cas.  311. 

Modified. 
James  t>.  Connolly's  Adm'rs,  6  Johns.  543 ;  6 

Johns.  565.     Modified. 
Johnson  &  Greene  v.  Hart,  3  Johns.  Cas.  822, 

and  subsequently  aflirmed  ;  1  Johns.  580. 

Modified. 

Malin  v.  Malin,  1  Wend.  625.    Modified. 
Rhinelander  t>.   Prior's  Assignees,  1    Johns. 


Ch.  550 ;  3  Johns.  Ch.  614 ;  17  Johns.  588. 

Modified. 
Skinner  v.  White,  2  Johns.  Ch.  526 ;  17  Johns. 

357.     Modified. 
Skinner  v.  Dayton,  5  Johns.  359;   19  Johns. 

513.     Modified. 
Slee  «.  Bloom,  5  Johns.  366  ;   19  Johns.  456  ; 

8.  C.,  20  Johns.  659.    Modified. 
Udale  v.  Kenney,  5  Johns.  Ch.  464 ;    8  Cow. 

590.    Modified. 


OASES  AFFIRMED  IN  THE  COURT  FOR   THE   CORRECTION  OF  ERRORS  OF 
THE  STATE  OF  NEW  TORE,  FROM  1799  TO  1834,  INCLUSIVE. 


A 

Allen  v.  Blanchard,  9  Cow.  631.     Aflirmed. 

Am.  Ins.  Co.  v.  Whitney,  5  Cow.  712.  Af- 
firmed. 

Am.  Ins.  Co.  v.  Center,  4  Wend.  45.  Affirmed. 

Anderson  t.  Lametti,  6  Wend.  326.    Affirmed. 

Anderson  v.  Jackson,  ex  dem.  Eden,  16  J.  382. 
Affirmed. 

Armstrong  •».  Gilchrist,  2  J.  424.     Affirmed. 

B 

Bailey  v.  Burton,  8  Wend.  339.     Affirmed. 

Barker  v.  The  People,  3  Cow.  686.     Affirmed. 

Beach  v.  Fulton  Bank,  3  Wend.  573.  Affirmed. 

Berry  v.  Thompson,  17  Johns.  436.     Affirmed- 

Bloodgood  v.  Kane,  8  Cow.  360.     Aflirmed. 

Bogart  v.  Perry  and  others,  17  J.  351.  Af- 
firmed. 

Bridge  v.  Johnson,  5  Wend.  342.     Aflirmed. 

Briggs  v.  Penniman.  8  Cow.  387.     Aflirmed. 

Brooklyn  (Corporation  of)  v.  Patchin,  8  Wend. 
47.  Affirmed. 

Brooks  v.  Hunt,  17  J.  485.  Writ  of  error 
quashed. 

Brown  v.  Littlefield,  11  Wend.  467.  Affirmed. 

Buel  and  others  v.  Street  and  others,  9  J.  443. 
Dismissal  of  appeal. 


Campbell  v.  Stakes,  2  Wend.  137.     Writ  of 

error  dismissed. 

Carman  v.  Townsend,  6  Wend.  206.    Affirmed. 
Case  v.  Arthur,  3  Wend.  632.     Affirmed. 
Catlin  v.   Jackson,  ex  dem.  Gratz,  8  J.  520. 

Aflirmed. 
Cayuga  Bridge  Company  t>.  Magee,  6  Wend. , 

85.     Aflirmed. 
Chapman   v.    Hammersley,    4    Wend.,    173. 

Motion  to  dismiss  appeal. 
Clark  v.  Henry,  2  Cow.,  324.     Aflirmed. 
Clark  v.  Niblo,  6  Wend.,  236.     Affirmed. 
Clason's  executors  v.  Bayley  and  Voorhees, 

14  J.,  484.     Affirmed. 

Cleveland  v.  Farley,  9  Cow.,  639.     Affirmed. 
Coddington  v.  Bay,  20  J.,  637.    Affirmed. 
Colden  v.  Knickerbacker,  2  Cow.  31.     Writ  of 

error  dismissed. 

Collin  v.  Whipple,  18  Wend.,  224.     Affirmed. 
Colt  «.  Ladner,  9  Cow.,  320.     Affirmed. 
Columbia,  Bank  of,   t>.   Attorney-General,   3 

Wend.,  588.    Affirmed. 

Coombs  v.  Jackson,  2  Wend.,  153.     Affirmed. 
Com.  Bank   of    Albany    v.   Canal    Com.,  10 

Wend.,  25.     Affirmed. 
Comstock  v.  Apthorpe,  8  Cow.,  386.  Affirmed. 


Coutant    v.   The    People,  ex   rel.    Dunn,    11 

Wend.,  511.     Affirmed. 

Cram  v.  Hendricks,  7  Wend.,  569.     Affirmed. 
Cunningham    v.   Freeborn,    11    Wend.    240. 

Affirmed. 

D 

Dale  v.  Roosevelt,  8  Cow. ,  332.     Motion  to  dis- 
miss writ  of  error. 

Dalea.  Roosevelt,  9  Cow.,  307.     Affirmed. 
Davis  v.  Packard  and  others,  6  Wend.,  327, 

Affirmed. 
Davis  v.  Packard  and  others,  10  Wend.,  50. 

Mandate  from  S.  Ct.  U.  S. 
Dean  v.  Thorne,  3  J.  543.     Affirmed. 
Delancy  v.  Seymour,  5  Cow.  714.     Affirmed. 
Depeyster  v.  Clarkson,  2  Wend.  77.    Affirmed. 
Dickey  v.  American  Ins.    Co.,  3  Wend.  658. 

Affirmed. 
Dunham  and  Tompkins  v.  Stuyvesant,  11  J. 

567.     Affirmed. 

Dunham  v.  Gould,  16  J.  367.     Affirmed. 
Dunham  v.  Jackson,  6  Wend.  22.   Affirmed. 


Feeter  v.  Heath,  11  Wend.  477.  Affirmed. 
Fellows  v.  Fellows,  4  Cow.  682.  •  Affirmed. 
Fleet  v.  Youngs,  11  Wend.  522.  Writ  of  error 

quashed. 

Forgey  v.  Sutliff,  5  Cow.  713.     Affirmed. 
Forsyth  v.   Clark  and   Stewart,  3  Wend.  637. 

Affirmed. 

Franklin  v.  Osgood,  14  J.  527.  Affirmed. 
French  v.  Shotwell,  20  J.  668.  Affirmed. 
Fulton  Bank  ».  Beach,  6  Wend.  36.  Affirmed. 

G 

Gahn  v.  Nimcewitz's  Ex'rs,   11  Wend.   312. 
Affirmed. 

Galatian  v.  Cunningham,   8  Cow.  361.     Af- 
firmed. 

Garey  «.  The  People  ex  rel.  Ingersoll,  6  Cow. 
642.     Affirmed. 

Gelston  and  Schenk  v.  Hoyt,  13  J.  561.     Af- 
firmed. 

Gibbons  v.  Ogden,  17  J.  488.     Affirmed. 

Goold  D.  Shaw,  2  Johns.  Cas.  442.     Affirmed. 

Gould  v.  Gould,  6  Wend.  263.     Affirmed. 

Greele  «.  Parker,  5  Wend.  414.     Affirmed. 

Griswold  v.  Waddington,  16  J.  438.  Affirmed. 

Grover  v.  Wakeman,    11    Wend.    187.     Af- 
firmed. 

H 

Hadden  v.  Spader,  20  J.  554..   Affirmed. 

Hall  v.  Perkins,  3  Wend.  626.     Aflirmed. 

Hallet  and  Bowne  v.  Jenks,  1  Cai.   Cas.  43. 
Affirmed. 
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CASKS  REPORTED. 


Hart  and  Hoyt  v.  Albany  Corporation,  9 
Wend.  571.  Affirmed. 

Hendricks  ».  Walden,  17  J.  438.     Affirmed. 

Henry  v.  Cuyler,  17  J.  469.  Writ  of  error 
quashed. 

Hill  and  Haskins  «.  Packard,  5  Wend.  375. 
Affirmed. 

Hitchcock  v.  Sable,  2  Johns.  Cas.  488.  Af- 
firmed. 

Hone  v.  Henriquez,  18  Wend.  240.     Affirmed. 


Idley  v.  Bowen,  11  Wend.  227.     Affirmed. 


Jackson  v.  Hart,  17  J.  343.     Affirmed. 

Jackson  v.  Post,  17  J.  479.     Affirmed. 

Jackson,  ex  dem.  Boyd,  «.  Lewis,  17  J.  475.  Af- 
firmed. 

Jackson,  ex  dem.  Fitz  Simmons,  v.  Fitz  Sim- 
mons, 10  Wend.  9.  Affirmed. 

Jackson,  ex  dem.  Henderson,  v.  Davenport,  20 
J.  537.  Affirmed. 

Jackson,  ex  dem.  Klock,  ®.  Rightmeyer,  16  J. 
314.  Affirmed. 

Jackson,  ex  dem.  Livingston,  ».  Robins,  16  J. 
537.  Affirmed. 

Jackson,  ex  dem.  Varick,  v.  Waldron  and  wife, 
13  Wend.  178.  Affirmed. 

Jackson,  ex  dem.  Webb,  v.  Robert's  Ex'rs,  11 
Wend.  422.  Affirmed. 

Jackson,  ex  dem.  Williams,  «.  Miller,  6  Wend. 
228.  Affirmed. 

Johnson  and  wife  v.  Flagg,  2  J.  510.  Af- 
firmed. 

K 

Kane  v.  The  people,  8  Wend.  203.     Affirmed. 

Kane  v.  Whittick,  8  Wend.  219.  Appeal  dis- 
missed. 

King  and  Verplanck  v.  Root,  4  Wend.  113. 
Affirmed. 


Lansing  v.  Goelet,  9  Cow.  346.     Affirmed. 
Lansing  v.  Smith,  4  Wend.  9.     Affirmed. 
Law  v.  Jackson,  ex  dem.  Lansing,  9  Cow.  641. 

Affirmed. 
Law  v.  Jackson,  ex  dem.  Lansing,  8  Cow.  764. 

Motion  to  withdraw  assignment  of  errors. 
Leake  v.  Woolsey  and  others,  1  Cai.  Cas.  82. 

Affirmed. 

Livingston  v.  De  Lancey,  11  J.  365.    Affirmed. 
Livingston  v.  Byrne,  11  J.  555.     Affirmed. 
Livingston  v.  New  York  Corporation,  8  Wend. 

85.     Affirmed. 

Livingston  v.  Harris,  11  Wend.  329.  Affirmed. 
Livingston's  Ex'rs  ».Van  Rensselaer's  Adm'rs, 

6  Wend.  63.     Affirmed. 
Loomis  v.  Jackson,  ex  dem.  M'Naughton,  19 

Wend.  449.     Affirmed. 

Ludlow  v.  Simond,  2  Cai.  Cas.  1.     Affirmed. 
Lupin  v.  Marie,  6  Wend.  77.     Affirmed. 
Lyman  «.  United  Ins.    Co.    17   J.  373.     Af- 
firmed. 
Lynch  «.  De  Gardoqui's  Adm'r,  3  Johns.  Cas. 

303.     Affirmed. 

M 

McCartee  v.  Teller,  8  Wend.    267.     Affirmed. 
McElwain  v,  Willis,  9  Cow.  548.     Affirmed. 
McFarland  v.  Crary  and  McLean,  6  Wend. 

297.     Affirmed. 
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McLaughlin  v.  Waite,  5  Wend.  404.  Af- 
firmed. 

McNevin  v.  Livingston,  17  J.  437.     Affirmed. 

Manahan  v.  Gibbons  and  others,  19  J,  427. 
Affirmed. 

Marquand  v.  New  York  Manufac.  Co.,  17  J. 
525.  Affirmed. 

Martin  v.  Dwelly,  6  Wend.  9.     Affirmed. 

Maynard  v.  Beardsley,  7  Wend.  560.  Af- 
firmed. 

Mohawk  Bank  v.  Broderick  and  Powell,  1$ 
Wend.  133.  Affirmed. 

Monell  v.  Lawrence  and  others,  12  J.  521. 
Affirmed. 

Murray  v.  Coster  20  J.  603.     Affirmed. 

Murray  «.  New  York  Fire  Ins.  Co.,  12  J.  25.. 
Affirmed. 

N 

Newkirk  and  wife  «.  Willet,  2  Johns.  Cas.  413. 
Affirmed. 

New  York  Ins.  Co.  v.  Robinson,  1  J..616.  Af- 
firmed. 

Niagara  Bank  v.  Rosevelt,  9  Cow.  410.  Af- 
firmed. 

North  Hempstead  v.  Hempstead,  2  Wend.  109. 
Affirmed. 

North  River  S.  Boat  Co.  v.  Livingston,  3  Cow, 
713.  Affirmed. 

O 

Ocean  Ins.  Co.  v.  Thames,  2  Wend.  64.  Af- 
firmed. 

Ontario  Bank  v.  Lightbody,  13  Wend.  101. 
Affirmed. 


Pacific  Ins.  Co.  ®.  Catlett  and  Keith,  4  Wend. 
75.  Affirmed. 

Pearl  v.  Wells,  6  Wend.  291.     Affirmed. 

Pell  v.  Tredwell,  5  Wend.  661.     Affirmed. 

People  v.  Pease,  3  J.  Cas.  333.     Affirmed. 

People,  ex  rel.  Dikeman,  v.  Brooklyn  Corpora- 
tion, 13  Wend.  130.  Writ  of  error  dis- 
missed. 

People  v.  Enoch,  13  Wend.  159.     Affirmed. 

Pettit  v.  Chandler,  3  Wend.  618.     Affirmed. 

Post  and  Russel  v.  Kimberly  and  Brace,  9  J. 
470.  Affirmed. 

Powell  v.  Waters,  8  Cow.  669.  Question  of 
usury  discussed,  but  not  decided. 

Powell  v.  Waters,  8  Cow.  755.  Motion  to 
withdraw  assignment. 

R 

Rathbone  v.  Warren,  10  J.  587.     Affirmed. 

Ray  v.  Bogart,  2  Johns.  Cas.  432.     Affirmed. 

Raymond  v.  Wheeler,  9  Cow.  295.     Affirmed. 

Reab  «.  McAlister.  8  Wend.  109.     Affirmed. 

Rensselaer  Glass  Factory  v.  Reed,  5  Cow.  587. 
Affirmed. 

Rhinelander  v.  Juhel,  2  Johns.  Cas.  487.  Af- 
firmed. 

Robinson  and  Hartshorne  v.  United  Ins.  Co.  1 
J.  592.  Affirmed. 

Rogers  and  wife  v.  Cruger  and  others,  7  J.  557. 
Dismissal  of  appeal. 

Rogers  «.  The  Eagle  Fire  Co.,  9  Wend.  611. 
Affirmed. 

Rogers  v.  Kneeland,  13  Wend.  114.  Affirmed, 

Rogers  v.  Rogers,  3  Wend.  505.     Affirmed. 

Roosevelt  n.  Fulton's  representatives,  2  Cow. 
129.  Affirmed. 


CASES  REPORTED. 


S 

Safford  v.  Stevens,  2  Wend.  158.     Affirmed. 

Sands  v.  Codwise,  4  J.  536.     Affirmed. 

Sands  r>.  Hildreth,  14  J.  493.     Affirmed. 

Sands  v.  Hildreth,  12  J.  494.  Appeal  dis- 
missed. 

Schultz  v.  Pulver,  11  Wend.  361.  Affirmed. 

Seaman  v.  Waddington,  16  Wend.  510.  Af- 
firmed. 

Schring  v.  Mersereau,  9  Cow.  344.     Affirmed. 

Sharpsteen  t>.  Tillou,  3  Cow.  651.     Affirmed. 

Sinclair  v.  Jackson,  ex  dem.  Field,  8  Cow.  543. 
Affirmed. 

Smith  v.  Steinback,  2  Cai.  Cas.  158.  Affirmed. 

Smith  v.  Lusher,  5  Cow.  688.     Affirmed. 

Stafford  v.  Van  Rensselaer,  9  Cow.  316.  Af- 
firmed. 

Stafford  v.  Bryan,  3  Wend.  532.     Affirmed. 

Stuart  v.  M.  and  F.  Bank  of  Albany,  19  J. 
486.  Affirmed. 

T. 

Taylor  v.  Delancy,  2  Cai.  Cas.  142.     Affirmed. 
Tubbs  v.  Caswell  and  Pettit,  8  Wend.  129. 

Affirmed. 

Turner  v.  Burrows,  8  Wend.   144.     Affirmed. 
Tuttle «?.  Jackson,  ex  dem.  Hill,  6  Wend.  213. 

Affirmed. 

u 

United  Ins.  Co.  v.  Lenox,  2  Johns.  Cas.  443. 
Affirmed. 

Utica  Bank  v.  Smedes,  3  Cow.  662.    Affirmed. 

Utica  Bank  v.  Wager,  8  Wend.  398.  Af- 
firmed. 

Utica  Bank  «.  M'Kinster,  11  Wend.  473.  Af- 
firmed. 

V 

Varick  and  Bacon  v.  Jackson,  ex  dem.  Wood, 
2  Wend.  166.  Affirmed. 


Verplanck  v.  Story,  12  J.  536.     Affirmed. 

W 

Wadsworth  v.   Pacific  Ins.  Co.,  4  Wend.  83. 
Affirmed. 

Warner  v.  Beardsley,  8  Wend.  194.    Affirmed. 

Warren  v.  Doolittle,  5  Cow.  678.     Affirmed. 

Waters  v.  Travis,  9  J.  450.     Affirmed. 

Waters  v.  Stewart.  1  Cas.  Cai.  47.     Affirmed. 

Watson  v.  Delafield,  2  J.  526.     Affirmed. 

Wendell  v.  Jackson,  ex  dem.  People,  8  Wend. 
183.     Affirmed. 

Wilder  and  Hartness  v.  Fondey  and  Wiune,  4 
Wend.  100.     Affirmed. 

Wilkes  v.  Lyon,  2  Cow.  333.     Affirmed. 

Williams  v.  Jackson,  ex  dem.  Tibbets,  5  J.  489. 
Affirmed. 

Williams  «.  Terboss,  2  Wend.  148.     Affirmed. 

Williams  c.  Bank  of  Michigan,  7  Wend.  539. 
Affirmed. 

Williamson  v.  Hyer,  4  Wend.  170.     Motion  to 
dismiss  appeal. 

Wilson  v.  Troup,  2  Wend.  195.     Affirmed. 

Winter  v.  Green,  12  J.  497.  Appeal  dismissed. 

Wood  v.  Young,  5  Wend.  620.     Affirmed. 

Wood  v.  Wood,  8  Wend.  357.     Affirmed, 

Woodworth  ».  James,  2  Johns.  Cas.  417.     Af- 
firmed. 

Wolcott  v.  Goodrich,  5  Cow.  714.     Affirmed. 

Wright  ».  Butler,  6  Wend,  284.    Affirmed. 

Wright  0.  Taylor,  9  Wend.  538.     Affirmed. 

Wrigley,  In  the  matter  of,  8  Wend.  134.     Af- 
firmed. 

Wyman  v.  New  York  Corporation,  11  Wend. 
486.     Affirmed. 


Yates  v.  Lansing,  9  J.  395. 
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INTRODUCTION. 


rpHE  following  work  having  assumed  a  more 
J.  didactic  form  than  strictly  belongs  to 
productions  of  this  nature,  it  has  been  thought 
advisable  and  consistent  with  its  general  design, 
to  prefix  to  it  a  dissertation  on  the  studies  pre- 
paratory to  the  duties  of  the  bar.  The  exam- 
ple of  Sir  Matthew  Hale  will  sufficiently  jus- 
tify this  course,  if  in  truth  it  needs  justifica- 
tion or  apology.  (Hale's  preface  to  llolle 
Abridgment.) 

Much  has  already  been  written  on  the  study 
of  the  law,  and  many  plans  have  been  pro- 
posed to  facilitate  the  acquisition  of  this  noble 
but  difficult  science.  It  may,  therefore,  seem 
unnecessary  that  anything  further  should  be 
offered  on  the  same  subject.  It  must  be  con- 
fessed, however,  that  notwithstanding  the 
numerous  productions  of  men  of  deserved 
celebrity,  whether  from  a  diversity  of  taste  in 
students,  or  from  the  inherent  difficulty  of  the 
matter,  or  from  both  causes,  conjointly,  no 
essay  of  general  practical  utility  has  yet  ap- 
peared. It  is  not  vainly  imagined  that  any- 
thing contained  in  the  following  pages  will 
supply  this  defect.  Every  suggestion,  how- 
ever, on  this  subject  has  its  value  as  the  result 
of  individual  experience,  and  therefore,  so  far 
from  underrating  the  labors  of  others  in  this 
field,  one  of  the  objects  of  this  dissertation 
will  be  to  bring  them  more  fully  under  the 
examination  of  the  student. 

Many  young  men  enter  upon  the  abstruse 
science  of  law  with  an  unfortunate  disposition 
of  mind,  the  more  dangerous  because  it  flows 
from  a  generous  source.  They  believe  them- 
selves possessed  of  talents  calculated  to  raise 
them  to  eminence  ;  their  friends  perhaps  have 
indulged  them  in  the  pleasing  fancy  ;  they  are 
anxious  for  action ;  impatient  of  delay,  and 
desirous  to  find  some  short  road  to  prof essional 
knowledge.  Every  system,  therefore,  which 
presupposes  the  necessity  of  intense  study,  and 
laborious  and  extensive  investigation,  receives 
their  immediate  disapprobation,  and  is  deemed 
worthy  only  of  the  dull  plodder.  Thus  they- 
neglect  the  true  highway  to  legal  eminence, 
and  often  discover  their  error,  when  they  are 
too  far  advanced  in  life  to  correct  it.  This  is 
an  evil  of  extensive  operation,  and  has  laid, 
and  continues  to  lay,  the  foundation  of  more 
disgraceful  failures  than  can  be  attributed  to 
any  other  given  cause.  The  first  idea,  there- 
fore', which  the  student  ought  to  impress  seri- 
ously and  deeply  on  his  mind,  is  the  great 
difficulty  of  the  science,  upon  the  study  of 
which  he  is  about  to  enter.  Let  him  reflect 
that  the  roots  of  the  law  reach  to  periods 
extremely  remote ;  that  it  is  the  matured  wis- 
dom of  ages,  the  production  of  the  unwearied 
application  of  the  strongest  powers  of  the 
human  mind,  to  the  exigencies  of  social  life, 
developed  in  the  slow  progress  of  successive 
centuries.  Every  liberal  mind  will  instantly 
perceive  that  such  a  science  demands  more 
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from  its  votary  than  a  transient  and  secondary 
application.  To  inculcate  this  idea,  and  im- 
press it  strongly  on  the  mind,  it  will  be  found 
peculiarly  useful  to  peruse  the  various  essays 
avowedly  written  on  the  study  of  the  law. 
There  the  student  will  perceive,  strongly  de- 
picted, the  qualifications  he  is  expected  to  bring 
with  him,  and  the  difficulties  he  must  encount- 
er and  subdue  in  his  progress.  The  best  trea- 
tise of  this  kind  is  one  published  by  an  anony- 
mous writer,  and  entitled  "  The  Study  and  the 
Practice  of  the  Law,  considered  in  their  var- 
ious relations  to  Society."  This  work  is  gen- 
erally ascribed  to  Sir  James  Macintosh,  the 
celebrated  author  of  Vindicate  Oallicce;  it  is 
written  in  an  extremely  neat,  perspicuous  and 
impressive  manner.  "  The  Barrister,"  or  strict- 
ures on  the  education  necessary  for  the  bar,  is 
a  work  of  the  same  description,  and  of  very 
considerable  merit. 

"Eunomus,"  or  dialogues  concerning  the 
Law  and  Constitution  of  England,  which  may 
be  next  perused,  is  of  a  nature  somewhat  dif- 
ferent from  the  books  already  recommended. 
It  is  the  production  of  Edward  Wynne,  Esq. , 
and  is  certainly  a  very  classical  and  interesting 
work.  It  places  the  study  of  the  law  in 
the  most  pleasing  light,  and  the  student  will 
find  his  resolution  invigorated  by  the  per- 
usal. Simpson's  Essay  on  the  Study  of  the 
Law,  Bridgman's  Reflections  on  the  Study  of 
the  Law,  Hoffman's  Course  of  Legal  Studies  ; 
the  advice  of  Sir  Matthew  Hale  to  the  students 
of  the  common  law,  contained  in  his  preface 
to  Rollc  Abridgment  (1  Coll.  Jr.,  263);  Lord 
Gh.  J.  Reeves  instruction  to  his  nephew  con- 
cerning the  study  of  the  law  (1  Coll.  Jr. ,  79), 
and  every  other  similar  production  which  the 
student  can  procure,  may  be  advantageously 
perused  at  this  period.  By  this  course  of  read- 
ing, he  will  find  in  what  point  of  view  the  most 
celebrated  lawyers  have  considered  the  nature 
and  extent  of  the  study  he  is  about  to  com- 
mence, and  thus  be  induced  to  enter  vigorous- 
ly and  industriously  upon  his  subsequent 
labors,  the  surest  pledge  of  ultimate  success. 

After  this  species  of  preparatory  reading,  if 
the  student  is  not  already  well  grounded  in  an- 
cient and  modern  history,  it  will  be  extremely 
advisable  for  him  to  commence  a  course  as 
extensive  as  the  time  allowed  for  his  studies 
will  permit.  This,  indeed,  is  a  branch  of  the 
student's  academical  pursuits ;  and  an  honor- 
able graduate,  who  has  industriously  bestowed 
his  leisure  upon  this  important  study,  will  find 
his  labors  amply  rewarded.  This  branch  of 
my  subject  cannot  be  urged  in  stronger,  or 
more  approprate  language,  than  has  been 
applied  to  it  by  Lord  Bolingbroke,  and  as  the 
passage  contains  a  just  encomium  on  the 
science  of  the  law,  and  an  equally  just  censure 
on  its  unworthy  professors,  its  utility  for  my 
present  purpose  is  enhanced,  and  its  insertion 
will  need  no  apology.  "I  might  instance  (says 
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he)  in  other  professions,  the  obligation  men  lie 
under  of  applying  themselves  to  certain  parts 
of  history,  and  I  can  hardly  forbear  doing  it 
in  that  of  the  law,  in  its  nature  the  noblest  and 
most  beneficial  to  mankind,  in  its  abuse  and 
debasement,  the  most  sordid  and  the  most  per- 
nicious." 

A  lawyer  now,  is  nothing  more  (I  speak  of 
ninety-nine  in  a  hundred  at  least),  to  use  some 
of  Tully's  words,  "  nisi  leguleius  quidam  cautus 
et  acutus  prceco  actionum,  cantor  formularum, 
auceps  syUabarum."  But  there  have  been  law- 
yers that  were  orators,  philosophers,  histori- 
ans ;  there  have  been  Bacons  and  Clarendons. 
There  will  be  none  such  any  more,  till  in  some 
better  age,  true  ambition,  or  the  love  of  fame 
prevails  over  avarice  ;  and  till  men  find  leisure 
and  encouragement  to  prepare  themselves  for 
the  exercise  of  this  profession  by  climbing  up 
to  the  vantage  ground  (so  my  Lord  Bacon  calls 
it),  of  science,  instead  of  groveling,  all  their 
lives,  below,  in  a  mean  but  gainful  application 
to  all  the  little  acts  of  chicane.  Till  this  hap- 
pen, the  profession  of  the  law  will  scarce 
deserve  to  be  ranked  among  the  learned  pro- 
fessions :  and  whenever  it  happens,  one  of  the 
vantage  grounds  to  which  men  must  climb  is 
metaphysical,  and  the  other  historical  knowl- 
edge. They  must  pry  into  the  secret  recesses 
of  the  human  heart,  and  become  well  acquaint- 
ed with  the  moral  world,  that  they  may  dis- 
cover the  abstract  reason  of  all  laws  ;  and  they 
must  trace  the  laws  of  particular  states,  espe 
cially  of  their  own,  from  the  first  rough  sketches 
to  the  more  perfect  draughts  ;  from  the  first 
causes  or  occasions  through  all  the  effects, 
good  and  bad,  that  they  produced.  (Bol.  on 
Study  of  History,  353.) 

It  may  be  here  objected,  that  too  high  an 
estimate  is  given  by  Lord  Bolingbroke  in  this 
passage,  of  the  value  of  metaphysical  science 
in  making  it  one  of  the  vantage  grounds  of 
professional  knowledge.  If  his  commendation 
is  strictly  applicable  to  the  modern  systems  of 
refined  disquisition  to  which  the  title  of  meta- 
physical science  has  been  applied,  the  practi- 
cal value  of  that  science,  it  must  be  admitted, 
may  be  very  justly  'doubted.  But  if  he  is  to 
be  considered  as  recommending  the  phil- 
osophy of  history,  as  distinguished  from  the 
mere  treasuring  up  of  its  facts,  which  ap- 
pears to  be  the  fair  interpretation  of  his  ad- 
vice, it  cannot  be  too  highly  approved.  That 
knowledge  of  the  operations  of  the  human 
mind  (by  whatever  name  it  may  be  called), 
which  enables  us  to  trace  events  to  their  re- 
mote causes,  and  thereby  to  profit  from  the 
great  examples  placed  before  us,  while  on  the 
one  hand  it  can  only  be  truly  gathered  from 
history,  is,  on  the  other,  the  very  essence  of 
historical  science. 

The  plan  of  study  in  this  extensive  and 
important  branch  of  knowledge,  which  has 
met  with  the  most  unequivocal  approbation, 
has  been  recommended  by  many  great  names, 
and  is  founded  in  the  strictest  good  sense. 
The  student  ought,  in  the  first  place,  to  pe- 
ruse some  universal  history,  which  in  a  small 
compass  may  give,  as  it  were,  a  general  and 
comprehensive  map  of  the  historical  world. 
Such  a  general  outline,  when  correctly  and 
strongly  impressed  on  the  mind,  will  be  found 
of  extensive  benefit,  and  for  this  very  obvious 
86 


reason,  it  fixes  a  methodical  arrangement  of 
the  great  historical  outlines  and  divisions  in 
the  student's  mind,  and  enables  him  to  refer 
every  historical  fact,  subsequently  acquired,  to 
its  correct  place  in  the  general  history  of  the 
world.  Every  person  who  has  pursued  the 
study  of  history,  without  this  general  map 
previously  engraven  on  his  mind,  must  have 
experienced  a  want  of  complete  satisfaction 
from  the  perusal  of  works  of  the  most  deserved 
celebrity,  detailing  the  history  of  particular 
seras,  or  particular  kingdoms.  This  can  be 
ascribed  to  no  other  cause  than  to  the  inability 
to  refer  such  history  to  its  correct  place  in  the 
great  historical  map  ;  or,  in  other  words,  from 
the  reader's  ignorance  of  the  contemporaneous 
history  of  the  rest  of  the  world. 

Bossuet's  Introduction  to  Universal  History, 
Voltaire's  Essay  on  Universal  History,  and 
Puffendorf's  Introduction  to,  the  History  of 
Europe,  will  be  sufficient  for  every  general 
purpose.  There  are  two  other  works  more 
extensive  than  those  referred  to,  which  the 
student  may  read  with  much  improvement,  if 
he  has  sufficient  leisure  for  the  undertaking, 
viz.:  Anquetil's  Summary  of  Universal  His- 
tory, and  Ramsay's  Abridgment  of  that  great 
work,  the  Modern  Universal  History.  After 
the  student  has  perused  these,  or  similar  works, 
attentively,  and  is  satisfied  that  he  has  fixed  a 
general  view  of  universal  history  on  his  mind, 
he  may  proceed  advantageously  to  the  perusal 
of  histories  of  detached  aeras  and  nations, 
always  carefully  referring  his  acquisitions  to 
their  correct  place  in  his  general  map ;  in 
other  words,  always  taxing  his  recollection 
with  the  corresponding  and  contemporaneous 
history  of  the  rest  of  the  world.  As  to  this 
part  of  the  student's  pursuit,  his  own  good 
taste  and  sound  judgment  must  be  his  guide. 
An  attentive  perusal  of  the  following  works.in 
the  order  in  which  they  are  placed,  may,  how- 
ever, be  safely  recommended  to  him  :  Rollin's 
Ancient  History,  Gillies'  Greece,  Smith's 
Thuycidides,  Rollin's  Roman  History,  Mur- 
phey's  Tacitus,  Gillies'  History  of  the  World, 
Gibbon's  Decline  and  Fall  of  the  Roman 
Empire,  Hume's  History  of  England,  and  Gif- 
f  ord's  History  of  France. 

It  is  not  consistent  with  the  great  object  of 
this  introduction,  to  dwell  longer  on  this  van- 
tage ground  of  legal  knowledge.  The  student 
•will  not  need  much  assistance  here ;  the 
treatises  already  written  on  this  subject  will 
be  found  all  sufficient  for  his  purpose.  There 
are  two  letters,  however,  ascribed  to  Lord 
Mansfield,  the  one  on  the  study  of  ancient,  and 
the  other  on  the  study  of  modern  history, 
which  will  be  found  in  Holliday's  life  of  Mans- 
field (Holl.  life  Mans.,  p.  12),  which  will  be 
particularly  worthy  of  the  student's  attention, 
not  only  for  the  intrinsic  value  of  the  advice, 
but  as  strong  evidences  of  the  great  estimation 
in  which  the  subject  under  consideration  was 
held  by  that  great  ornament  of  the  profession. 

There  is  one  branch  of  history  peculiarly 
belonging  to  the  study  of  the  law,  to  which 
very  particular  attention  ought  at  this  time  to 
be  given — the  History  of  the  Origin  and  Pro- 
gress of  the  Feudal  System.  Without  an  in- 
timate knowledge  of  the  nature  of  this  sys- 
tem, the  theory  of  the  law  of  things  real, which 
has  grown  out  of  it,  cannot  be  competently 
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and  scientifically  understood.  Montesquieu's 
Theory  of  the  Feudal  Law  among  the  Franks, 
De  Lolme  on  the  Constitution  of  England, 
Millers'  Historical  View  of  the  English  Gov- 
ernment, Stuart's  View  of  Society  in  Europe, 
and  the  first  volume  of  Robertson's  History  of 
Charles  V.,  will  afford  sufficient  information 
on  this  subject. 

The  study  of  the  law  of  nations  is  so  inti- 
mately connected  with  the  study  of  history, 
that  the  student  will  find  it  advisable  to  turn 
his  attention  to  this  subject,  during  his  histor 
ical  course.  Both  branches  may  be  pursued 
conjointly,  inasmuch  as  the  one  is  auxiliary 
to  the  other.  The  learned  Chancellor  D'Agus- 
seau  has  remarked,  "  gue  kchangement  d'occu- 
pation  est  seul  une  delassement."  The  study, 
therefore,  of  the  law  of  nations,  may  be 
resorted  to,  as  a  relief  in  the  intervals  of  his- 
torical satiety.  Grotius'  De  jure  Belli  et  pacts, 
and  Mr.  Vattel's  Treatise,  are  the  great  oracles 
of  national  law.  From  these  works  the  stu- 
dent will  be  enabled  to  gather  all  necessary 
information. 

The  polite  scholar  and  sound  lawyer  ought 
invariably  to  be  blended.  The  student  ought, 
therefore,  to  bestow  some  portion  of  his  time 
in  the  cultivation  of  general  literature,  care- 
fully guarding  against  that  species  of  excess 
by  which  many  are  so  often  totally  seduced 
from  more  important  and  substantial  studies. 

This  pursuit  must  be  considered  as  one  of 
those  auxiliary  branches  requisite  in  the  form- 
ation of  that  most  exalted  of  all  characters, 
the  "  omni  laude  cumulatus  orator,"  of  Cicero. 
This  branch  of  study  necessarily  embraces  the 
classic  writers  of  intiquity.  The  academic 
requirements  of  the  student  in  this  particular 
must  be  carefully  retained  ;  4hey  give  a  rich- 
ness and  mellowness  to  the  character  which 
cannot  be  derived  from  any  other  source.  If 
the  student  needs  excitement  on  this  subject, 
the  perusal  of  the  instructive  and  manly  treat- 
ise of  Mr.  Knox,  entitled  "Personal  Nobility," 
cannot  fail  to  invigorate  his  zeal. 

In  the  general  literature  of  modern  times, 
the  student  must  be  guided  by  his  own  taste  ; 
he  must,  therefore,  in  the  inception  of  his 
study,  anxiously  labor  to  acquire  a  critical 
accuracy  of  judgment,  which  will  enable  him 
to  discriminate  between  the  true  and  false 
beauties  of  style.  For  this  purpose,  he  may 
peruse,  with  advantage,  Campbell's  Philoso- 
phy of  Rhetoric,  Rollin's  Belles  Lettres,  Blair's 
Lectures  on  Rhetoric  and  Banon's  Lectures  on 
Rhetoric  and  Logic,  a  work  of  peculiar  value. 

The  course  thus  far  marked  out,  a  diligent 
student  may  easily  accomplish  before  the  close 
of  his  first  year.  The  study  of  the  law.particu- 
larly,  is  next  to  command  his  attention.  The 
Commentaries  of  Sir  William  Blackstone  on 
the  Laws  of  England  will  of  course  be  first 
perused.  This  work  requires  no  commenda- 
tion to  induce  the  student  to  apply  his  whole 
strength  to  it ;  suffice  it  to  say,  that  Lord 
Mansfield,  in  speaking  of  this  valuable  produc- 
tion, is  said  to  have  remarked,  "  that  if  the 
Commentaries  had  been  published  when  he 
was  a  young  man  they  would  have  saved  him 
at  least  seven  years  study."  The  methodical 
and  luminous  arrangement  of  this  work  gives 
it  its  peculiar  value,  and  it  is,  therefore,  all 
important  that  the  student's  attention  should 
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be  especially  directed  to  it  in  this  view.  If 
he  is  once  fully  possessed  of  its  great  divisions 
and  subdivisions,  and  of  the  matter  embraced 
under  them,  he  may  rest  assured  that  he  has 
made  no  trival  progress.  Like  the  great 
luminary  of  day,  it  will  shed  its  clear  luster 
over  the  intricate  path  which  remains  to  be 
traveled.  The  Analytical  Abridgment  of  this 
work,  published  by  "the  author  of  this  intro- 
duction, will,  it  is  trusted,  be  found  of  some 
utility  in  conducting  the  mind  to  this  essential 
acquisition. 

While  well  deserved  applause  is  bestowed 
on  the  Commentaries  of  Blackstone,  care  must 
be  taken  that  too  much  reliance  is  not 
reposed  on  them  ;  it  is  to  be  feared  that  many 
students  have  considered  this  work  in  a  very 
false  light,  as  containing  all  they  need  know 
of  their  profession.  This  is  a  pernicious  error 
and  the  highest  dishonor  that  can  be  offered 
to  the  memory  of  its  author.  As  an  element- 
ary institute,  it  stands  unrivaled  ;  beyond  this, 
its  author  did  not  intend  it  to  be  used.  The 
true  sentiment  on  this  head  is  correctly 
expressed  by  Lord  Redesdale.  "I  am  always 
sorry  (says  he)  to  hear  Mr.  Justice  Blackstone's 
Commentaries  cited  as  an  authority  ;  he  would 
have  been  sorry  himself  to  hear  the  book  so 
cited;  he  did  not  consider  it  such."  (Shan- 
non v.  Shannon,  1  Sch.  &  Lef.,  327.)  After  the 
diligent  perusal,  therefore,  of  the  Commen- 
taries, the  student  must  consider  himself  not 
already  seated  in  the  temple,  but  merely 
pressing  the  verge  of  its  threshhold. 

Professor  Woodeson's  Lectures  on  the  Laws 
of  England  present  themselves  next  in  order. 
He  necessarily  follows  the  great  commentator, 
"  haud  passibus  cequi?,"  but  still  his  work  is  of 
great  value,  and  will  be  found  to  supply  many 
deficiencies  in  the  production  of  his  predeces- 
sor, on  whom,  in  truth,  he  may  be  considered 
in  many  instances  as  a  commentator.  If  to  these 
works  are  added  Wood's  Institute  of  the  Laws 
of  England,  and  Hale's  History  of  the  Common 
Law,  to  which,  and  to  his  analysis  of  the  law 
annexed  to  it,  Sir  Wm.  Blackstone  will  be 
found  to  have  been  much  indebted,  the  stu- 
dent will  possess  a  general  view  of  the  whole 
field  of  his  labors,  which  will  afford  him  great 
aid  in  his  subsequent  course. 

Reeve's  History  of  the  English  Law  is  an 
elaborate  and  valuable  work,  which  the  stu- 
dent's preparatory  reading  will  enable  him  to 
peruse  at  this  time  with  peculiar  interest  and 
advantage.  In  conjunction  with  Reeve,  a 
second  perusal  of  Hume's  History  of  England 
will  be  both  amusing  and  instructive  ;  reading 
from  Hume  the  general  history,  civil  and  po- 
litical, of  each  reign,  previous  to  the  perusal 
of  Reeve's  History  of  the  Progress  of  the 
Law,  during  the  same  reign. 

The  next  task  is  one  too  often  neglected — 
the  perusal  of  Coke's  Commentaries  on  Little- 
ton. It  is  true  that  this  work  is  a  vast  un- 
methodical/«?Ta<70,  and  therefore  ought  not  to 
be  put  into  the  hands  of  the,  student  until  he 
has  made  such  advances  as  may  enable  him  to 
supply  mentally  that  method  in  which  the 
writer  is  so  peculiarly  defective  ;  with  this 
precaution;  and  especially  with  a  mind  disci- 
plined from  the  studies  already  recommended, 
he  will  derive  much  instruction  from  this  truly 
important  work.  He  will  here  indeed  en- 
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counter  much  ancient  and  obsolete  law,  but 
this  must  not  be  passed  over  lightly.  "  Out 
of  the  old  fields  (saith  Coke)  cometh  the  new 
corn."  The  ancient  doctrines  and  principles, 
as  discussed  and  explained  by  Coke,  are  fre- 
quently of  excellent  use,  in  elucidating  the 
modern  law,  which,  although  it  has  assumed 
the  appearance  of  a  new  structure,  still  rests 
upon  its  ancient  basis. 

In  perusing  this  work,  the  student  will  also 
be  enabled  to  acquire  a  competent  knowledge 
of  the  ancient  language  of  the  law,  the  Nor- 
man French  ;  the  acquisition  of  this  language 
will  be  accompanied  with  very  little  labor,  and 
therefore  ought  not  to  be  neglected. 

Mr.  Ritso,  of  Lincoln's  Inn,  has  lately  pub- 
lished an  essay  which  he  entitles  "An  Intro- 
duction to  the  Science  of  the  Law,  Shewing 
the  Advantages  of  a  Law  Education,  grounded 
on  the  learning  of  Lord  Coke's  Commentaries 
upon  Littleton's  Tenures,  or,  as  they  are  called 
by  way  of  distinction,  the  Institute,  with  a 
view  either  to  the  Bar>  the  Senate,  or  the  Du- 
ties of  the  Magistracy."  This  work,  the  stu- 
dent may  advantageously  peruse  when  enter- 
ing on  this  branch  of  his  course,  for  although 
he  extremely  undervalues  the  Commentaries 
of  Blackstone,  the  student  may  catch  a  spark 
from  his  unchastised  zeal  for  Coke,  which  may 
urge  him  to  that  full  exertion  of  his  faculties 
which  the  undertaking  now  recommended 
will  demand.  After  the  study  of  Coke,  an- 
other perusal  of  Blackstone's  Commentaries 
is  recommended,  as  well  for  the  purpose  of 
brightening  up  that  method  which  the  con- 
fusion of  Coke  may  have  darkened,  as  for  the 
special  information  to  be  derived  from  Judge 
Tucker's  notes,  which  ought  now  to  be  read 
in  conjunction  with  them.  These  notes  will 
point  out  some  important  differences,  between 
the  general  law  of  the  United  States  and  that 
of  Great  Britain.  And  to  these  discrepancies, 
the  mind  of  the  student,  as  he  advances,  must 
necessarily  be  directed. 

Cruise's  Digest  of  the  Law  relative  to  Real 
Property,  is  a  book  in  considerable  repute. 
This  may  next  be  perused.  It  will  serve  to 
recall  to  the  student's  mind  much  of  his  former 
reading,  and  will  prepare  him  for  a  second 
perusal  of  Coke  upon  Littleton.  Hargrave 
and  Butler's  learned  notes,  to  which  the  atten- 
tion of  the  student,  upon  this  second  perusal 
of  Coke,  ought  to  be  very  particularly  directed, 
contain  an  extensive  mass  of  truly  valuable 
information,  and  very  able  elucidations  of 
many  abstruse  points  of  the  ancient  law,  upon 
which  it  is  necessary  that  the  well-grounded 
student  should  possess  accurate  ideas. 

After  the  student  has  progressed  thus  far, 
in  his  course  of  study,  it  will  be  advisable  for 
him  to  read  a  few  works  upon  the  law  relative 
to  conveyancing.  This  subject  is  so  intimately 
connected  with  the  great  branches  of  law,  dis- 
cussed by  the  authors  already  recommended, 
that  the  student  will  find  the  transition  to  ex- 
press treatises  on  this  head  natural  and  easy. 
Among  the  works  to  be  here  recommended, 
Shepherd's  Touchstone  of  Common  Assur- 
ances demands  the  first  place  :  it  is  a  work  of 
great  and  sterling  merit.  Watkin's  Principles 
of  Conveyancing  may  be  next  examined — this 
brings  the  subject  down  to  modern  times,  and 
as  observations  have  already  been  offered  to 
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temper  the  student's  too  strong  reliance  on  the 
Commentaries  of  Blackstone, "he  will,  in  the 
introduction  to  this  essay,  find  matter  to  tem- 
per any  overweening  zeal  he  may  possess  in 
favor  of  Coke,  and  a  strong  confirmation  of 
the  propriety  of  the  course  of  study  here  sug- 
gested. Saunders  on  Uses  and  'Trusts,  in 
which  is  included  a  treatise  on  Conveyances  at 
Common  Law,  and  those  deriving  their  effect 
from  the  Statute  of  Uses,  and  Mr.  Butler's 
note  to  Co.  Litt.,  271  b,  where  the  same  sub- 
ject is  very  ably  considered,  will  comprise  all 
thai  may  be  read  at  this  time. 

This  course  of  reading,  if  diligently  pur- 
sued, will  lay  such  a  foundation  as  will  enable 
the  student  to  build  a  solid  superstructure, 
and  will  possess  him  of  that  knowledge  of  ihe 
roots  of  the  law,  which  forms  the  strong  dis- 
criminating feature  between  the  solid  and  Ihe 
superficial  lawyer.  This  idea  alone,  it  is  pre- 
sumed, will  be  quite  sufficient  to  induce  a  vig- 
orous and  unremitting  application  to  the  stud- 
ies already  recommended. 

In  the  early  period  of  the  English  law,  per- 
sonal property  was  of  very  inferior  estimation. 
Real  estate,  and  the  peculiar  rights  connected 
with,  and  growing  out  of  it,  alone  engrossed 
the  attention  of  lawyers.  "There  is  not  a 
chapter  in  Britton  or  the  Mirroir,  that  can 
fairly  be  referred  to  this  head  ;  and  the  little 
that  is  to  be  found  in  Glanville,  Bracton  and 
Fleta,  seems  principally  borrowed  from  the 
Civilians.  But  of  later  years,  since  the  intro- 
duction and  extension  of  trade  and  commerce, 
which  are  entirely  occupied  in  this  species  of 
property,  and  have  greatly  augmented  its 
quantity,  and  of  course  its  value,  we  have 
learned  to  conceive  different  ideas  of  it.  Our 
courts  now  regard  a  man's  personalty  in  a  light 
nearly,  if  not  quite  equal,  to  his  reality."  (3 
Bl.  Com.,  389.) 

The  law  relative  to  personal  property  is, 
therefore,  comparatively  of  modern  growth, 
and  on  account  of  its  daily  and  general  appli- 
cation, will  require  the  student's  very  particu- 
lar and  serious  attention. 

To  gain  a  general  view  of  this  subject, which 
in  every  science  is  a  matter  of  primary  im- 
portance, the  treatises  of  Buller,  Selwyn  and 
Espinasse,  on  the  law  of  Nisi  Priiis,  ought  to 
be  diligently  studied.  These  works  while  they 
carry  the  student  over  the  whole  field,  give 
him  continual  practical  applications  of  the 
doctrines  discussed,  and  thus  prepare  him  for 
the  active  duties  of  his  profession.  Comyn  on 
Contracts  is  a  work  of  great  merit,  and  will 
deserve,  next  to  these,  a  careful  examination. 
Bills  of  exchange  and  promissory  notes.which 
form  a  distinct  head  of  the  law  relative  to  chat- 
tels, and  which  have,  indeed,  a  law  of  their 
own.  The  law  merchant,  next  require  the 
student's  particular  attention.  He  will  find 
all  the  law  on  these  subjects  carefully  digested 
in  the  treatises  of  Chitty,  Kyd  and  Bailey,  and 
from  these  volumes  will  receive  all  the  infor- 
mation he  may  require.  This  portion  of  his 
studies  leads  him  naturally  to  the  other 
branches  of  the  law  merchant,  which  the  act- 
ive commerce  of  modern  times  has  molded 
into  noble  and  practical  systems.  Abbott's 
Treatise  on  the  Law  relative  to  Merchant  Ships 
and  Seamen,  Park's  System  of  the  Law  of 
Marine  Insurances,  and  Marshall's  Treatise  on 
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the  Law  of  Insurance,  contain  all  he  can  be 
required  to  know  at  this  time  on  these  sub- 
jects. 

The  civil  law  ought  not  to  be  wholly  over- 
looked by  the  student  of  the  common  law.  It 
is  the  greatest  monument  of  Roman  genius, 
which  has  descended  to  us.  It  is  here  that 
the  declaration  of  "  the  father  of  gods  and 
men,"  to  the  "  Cytherean  goddess,"  is  fully 
verified  ;  ' '  Imperium  sine  fine  dedi. "  (Virg.  on 
Lib.,  1.)  For  in  this  code  of  laws,  imperial 
Home  still,  in  effect,  governs  a  large  portion  of 
the  civilized  world.  Many  able  and  learned  law- 
yers have  applied  it,  also,  with  great  success, 
to  the  elucidation  of  abstruse  doctrines  in  the 
common  law.  Whether  it  is  viewed,  there- 
fore, as  a  mode  of  disciplining  the  mind,  as  a 
matter  of  laudable  curiosity,  or  as  a  source  of 
useful  professional  information,  this  subject 
will  well  reward  the  student's  industry.  It  is 
not  expected,  nor  indeed  is  it  necessary,  that 
he  should  plunge  into  the  depths  of  this 
science — a  science  which,  in  the  language  of 
Gibbon,  has  exhausted  so  many  learned  lives, 
and  clothed  the  walls  of  such  spacious  libraries. 
A  general  view  of  it  will  be  sufficient,  entering 
only  so  far  into  details  as  may  enable  him  to 
draw  from  it  treasures  as  opportunities  may 
require. 

Gibbon  will  furnish  that  general  outline, 
which  is  as  necessary  for  the  student  at  the 
commencement  of  this  as  of  every  other 
science.  The  splendor  of  his  style  may  also 
aid  in  creating  a  zeal  for  further  investigation. 
After  a  careful  reading  of  the  forty-fourth 
chapter  of  Gibbon's  Decline  and  Fall  of  the 
Roman  Empire,  Brown's  Treatise  on  the  Civil 
Law  may  be  perused  ;  and  as  this  work  pur- 
sues the  method  of  the  Commentaries,  it  will 
be  a  useful  employment  to  compare  each 
chapter  with  its  corresponding  chapter  in  Black- 
stone.  It  was  the  invariable  practice  of  one  of 
the  great  ornaments  of  the  American  bar  (Gen. 
Hamilton),  to  place  the  Institutes  of  Justinian 
in  the  hands  of  those  who  were  under  his  direc- 
tion, at  the  very  commencement  of  their  legal 
studies  ;  and  he  has  been  frequently  heard  to 
declare,  that  whatever  sound  principles  of  law 
he  possessed,  he  was  indebted  to  the  Institutes 
for  them.  Without  pretending  to  decide  upon 
the  accuracy  of  this  plan,  it  cannot  be  doubted 
but  that  at  the  period  of  the  student's  course 
to  which  we  have  now  arrived,  the  Institutes 
may  be  read  with  great  advantage.  The 
American  edition  of  this  work,  by  Thomas 
Cooper,  Esq.,  is  the  most  valuable,  on  account 
of  the  very  copious  and  learned  notes  annexed 
to  it ;  and  his  preface,  and  Mr.  Evans'  intro- 
duction to  Pothier  on  Obligations,  will  give 
the  student  additional  directions  on  this  sub- 
ject, should  his  leisure  or  inclination  induce 
him  to  proceed  further. 

The  criminal  law  is  the  sole  remaining 
branch  of  theoretical  knowledge  to  which  the 
student's  attention  will  be  called.  The  crim- 
inal forum  is  indeed  the  most  unpleasant,  and 
in  many  cases  the  most  important  theater  of 
the  lawyer's  labors.  Here  he  may  frequently 
render  the  most  essential  services  to  his 
fellow  citizens,  in  the  defense  and  protec- 
tion of  innocence,  or  in  the  detection  and  ex- 
posure of  guilt.  A  competent  knowledge  of 
the  law  in  which  he  must  be  there  engaged,  is, 
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consequently,  to  be  industriously  sought.  Mr. 
Chitty's  able  work  on  the  criminal  law,  will 
prepare  the  student  for  any  more  profound  in- 
vestigations of  this  subject  which  emergencies 
may  require. 

The  study  of  the  practice  of  the  courts,  and 
of  matters  of  practical  application,  such  as  the 
law  of  evidence  and  the  examination  of  re- 
ports, may  now  be  attended  to,  and  any  plan 
which  introduces  these  matters,  at  an  earlier 
period,  is  of  very  dubious  value. 

As  to  the  practice  of  courts  of  justice,  there 
is  a  theoretical  knowledge  which  must  be  first 
acquired  ;  for  without  it,  this  subject  has  no 
pretensions  to  any  scientific  character.  This 
theory  of  practice,  if  the  phrase  may  be  per- 
mitted, will  be  gathered  from  the  third  volume 
of  the  Commentaries,  the  essays  in  the  ap- 
pendix to  Sellon's  Practice  of  the  Court  of 
King's  Bench,  Chief  Baron  Gilbert's  History  of 
the  practice  of  the  Court  of  Common  Pleas, 
and  the  notes  to  Boote's  Suit  at  Law. 

As  to  the  actual  practice,  Mr.  Tidd's  pro- 
duction is  in  the  highest  estimation.  The 
author  of  this  essay,  published  some  years  since 
a  small  volume  of  notes  to  this  work,  pointing 
out  the  variations  between  the  practice  of  our 
courts  and  those  of  Great  Britain,  to  which 
the  student's  attention,  while  engaged  in  the 
perusal  of  this  work,  is  also  directed.  Mr. 
Sellon's  work  is  of  a  more  practical  nature 
than  Mr.  Tidd's,  and  therefore  possesses  a 
merit  peculiar  to  itself. 

Another  essay  on  the  practice  has  appeared 
in  England,  the  production  of  Mr.  Burns  ;  it 
is  spoken  of  in  terms  of  high  commendation, 
but  is  not  yet  much  known  on  this  side  of  the 
Atlantic. 

After  the  student  has  acquired  a  competent 
knowledge  of  the  practice  of  the  courts,  plead- 
ing, which  is  the  most  scientific  portion  of  the 
practice,  will  require  his  attention.  On  this 
subject,  Mr.  Chitty's  Essay  on  Pleading  will 
be  found  very  instructive.  As  this  science  of 
"well  pleading"  is  of  practical  application,  a 
constant  recurrence  to  the  books  of  entries 
will  be  found  of  great  assistance.  These 
books,  indeed,  are  the  true  commentaries  on 
the  abstract  rules  of  pleading. 

The  law  of  evidence  is  of  such  essential  im- 
portance, thatvtoo  much  attention  cannot  be 
bestowed  upon  it.  The  student  being  now 
acquainted  with  the  practice  of  the  courts,  will 
find  himself  naturally  led  to  apply  himself 
to  this  important  division  of  the  law.  To  in- 
duce him  to  apply  himself  closely  to  this 
branch  of  his  studies,  it  will  be  sufficient  to 
remark,  that  the  performance  of  the  active 
duties  (which  are  in  truth  the  most  essential 
duties)  of  his  profession,  is  impracticable  with- 
out it.  Every  legal  investigation,  and  every 
trial  by  jury,  will  require  its  application  in  a 
greater  or  less  degree,  and  he,  therefore,  who 
is  ignorant  of  the  principles  of  the  law  of  evi- 
dence, will  find  his  deficiency  daily  and  mo- 
mentarily exposed,  to  his  great  disgrace  and  to 
the  irreparable  injury  of  his  clients.  Our 
libraries  fortunately  abound  with  able  works 
on  this  subject.  The  most  ancient  is  the 
treatise  of  Chief  Baron  Gilbert.  Although  the 
the  student  will  not  find  here  much  of  that 
matter  which  is  of  daily  discussion  in  modern 
times,  in  courts  of  justice,  still  he  may  here  dis- 
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cover  many  of  the  roots  and  reasons  of  the 
law,  which  are  necessary  for  the  right  under- 
standing of  it.  The  Philosophy  of  Evidence, 
by  Mr.  McKinnon,  is,  for  the"  same  reason, 
worthy  of  perusal.  It  is,  indeed,  but  an  essay 
in  the  strictest  sense.  Mr.  McKinnon  has  the 
credit  however,  of  breaking  new  ground,  and 
as  far  as  he  has  gone,  he  has  occupied  it  with 
ability.  Mr.  Peake's  Compendium  of  the  Law 
of  Evidence,  and  Mr.  Phillips  work  on  the 
same  subject,  are  books  of  great  value,  and  the 
repeated  perusal  of  them  is  recommended  to 
the  student,  that  he  may  have  every  important 
doctrine  firmly  engraven  on  his  memory. 

McNally's  Rules  of  Evidence  is  a  work  ex- 
pressly adapted  to  criminal  law.  The  great 
principles  of  the  law  of  evidence  are  the  same, 
indeed,  whether  considered  with  reference  to 
civil  or  to  criminal  cases.  In  the  application 
of  those  rules,  however,  to  the  detection  of 
particular  offenses,  some  of  positive  enact- 
ment, and  others  of  strict  technical  descrip- 
tion, the  subject  matter  being  changed,  a 
diversity  sufficient  to  justify  a  distinct  treatise 
necessarily  arises.  This  being  the  only  work 
expressly  devoted  to  this  subject,  is,  for  this 
reason,  as  well  as  on  account  of  its  own  in- 
trinsic merit,  worthy  of  particular  attention. 

The  reading  of  reports  ought  not  to  be  com- 
menced at  too  early  a  period.  A  volume  of 
reports  must,  from  its  very  nature,  be  full  of 
unconnected  matter ;  and  consequently  be  im- 
proper for  early  reading.  (Watk.  on  Con. 
Intro.)  All  the  preparatory  reading  already 
recommended  will  be  necessary  to  the  student, 
previous  to  his  entering  on  the  reports.  If, 
when  this  branch  of  study  is  commenced, 
principles  are  loose  and  unsettled  in  the  stu- 
dent's mind,  the  apparent,  and  in  many  in- 
stances, actual  clashing  of  cases,  will  tend  still 
more  to  unhinge  und  unsettle  him.  As  to  the 
method  of  reading  the  reports,  the  advice  given 
by  Lord  Coke  is  certainly  the  best,  and  ought 
to  be  adopted.  "  After  our  student  (says  he) 
is  enabled  and  armed  to  set  on  our  Year 
Books,  or  Reports  of  law,  let  him  read  first 
the  latter  reports,  for  two  causes,  first,  for  that, 
for  the  most  part,  the  latter  judgments  and 
resolutions  are  the  surest,  and  therefore  it  is 
best  to  season  him  with  them  in  the  beginning, 
both  for  the  settling  of  his  judgment,  and  for 
the  retaining  of  them  in  memory.  Secondly, 
for  that  the  latter  are  more  facile  and  easier  to 
be  understood  than  the  more  ancient."  (Co. 
Litt.,  249  b.) 

Throughout  the  whole  course  of  the  stu- 
dent's theoretical  reading,  a  constant  reference 
to  our  own  Statute  Book  is  recommended, 
"  manu  versate  diurna  versate  nocturna."  For, 
although  we  have  borrowed  our  legal  system 
from  Great  Britain,  very  essential  and  radical 
changes  have  been;made  in  it  by  our  own  Acts 
of  legislation.  In  many  instances,  indeed,  the 
English  Statutes  have  been  adopted  literatim, 
and  in  many  others  slight  verbal  alterations 
have  been  made,  varying  extremely  the  doc- 
trines resting  upon  them.  The  student  will 
find  it  no  unimportant  exercise  to  contrast  our 
Statutes  with  the  corresponding  English  Stat- 
utes, and  to  note  the  variations  as  they  occur. 

A  plan  of  study  has  now  been  proposed, 
which  if  carefully  pursued,  cannot  fail  to 
make  the  student  respectable  in  his  profession. 
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It  is  obnoxious  to  two  remarks,  the  one  gen- 
eral, and  the  other  personal.  It  may  be  said 
that  the  course  is  too  extensive  for  the  usual 
period  allowed  to  this  study,  and  therefore  the 
student  may  feel  inclined  to  disregard  it.  The 
answer  to  this  general  remark  is  obvious.  The 
life  of  a  lawyer  is  a  life  of  study.  If  the  plan 
above  proposed  cannot  be  completely  mastered 
during  a  clerkship,  it  cannot  derogate  from 
the  character  of  the  lawyer  to  pursue  and 
complete  it  after  his  admission  to  the  bar.  As 
to  the  personal  remark  which,  it  is  admitted, 
the  subject  may  invite,  whether  the  author  is 
possessed  of  all  that  he  recommends  :  this,  it 
must  be  confessed,  is  of  but  little  moment,  but 
if  it  needs  a  reply,  the  answer  of  the  Roman 
Orator,  on,  indeed,  a  rather  dissimilar  occa- 
sion, may  be  given,  not,  indeed,  as  evidencing 
what  he  has  done,  but  what  the  student  himself 
ought  to  do,  and  is  required  to  do,  before  he  can 
hold  a  commanding  station  in  the  profession  he 
has  selected.  ' '  Fortasse  dices,  Quid  ?  ergo  hcec  in 
te  sunt  omnia  ?  utinam  quidem  essent,  verumta- 
men  ut  esse  possent,  magno  studio  mihi  a  pueri 
tia  eat  eloboratum.  Quod  si  ego  hcec  propter 
magnitudinem  rerum  ac  difficultatem  assequi  non 
potui,  qui  in  omni  vita  nihil  aliud  egi:  quam 
longe  tu  te  ab  his  rebm  abesse  arbitrare  quas  non 
modo  antea  nunquam  cogitasti,  sed  nunc  quidem 
cum  in  eas  ingrederis,  qua  et  quanta  sint  sus- 
picari  potes?"  (Cic.  in  Cfficil.) 

Before  the  subject  of  this  introduction  i& 
closed,  there  are  some  collateral  matters,  which 
ought  to  be,  noticed.  And  first,  attendance  at 
court.  The  student  may  waste  much  time  by 
attending  to  trials  at  Nisi  Prius  and  argument* 
at  bar,  at  too  early  a  period  ;  the  same  objec- 
tions which  are  applicable  to  a  premature 
perusal  of  the  reports,  apply  with  increased 
force  here.  It  must,  therefore,  be  particularly 
enjoined  on  him  to  refrain  from  a  continued 
attendance  on  the  courts  until  near  the  con- 
clusion of  his  clerkship  ;  at  which  time,  if  he 
has  industriously  pursued  the  course  recom- 
mended, he  will  be  prepared  to  reap  substantial 
improvement,  from  the  trials  and  arguments 
he  may  hear  there. 

Second.  Inasmuch  as  it  is  essential  that 
the  treasures  of  study  be  promptly  brought  to 
the  aid  of  the  advocate,  and  as  nothing  tends 
more  to  quicken  the  faculties  than  their  con- 
stant exercise,  an  assiduous  cultivation  of  those 
associations,  whose  general  object  is  disputa- 
tion, cannot  be  too  strongly  recommended. 
Many  celebrated  men  have  confessed  them- 
selves not  a  little  indebted  to  them,  for  a  great 
portion  of  their  celebrity.  While  they  impart 
fluency  and  copiousness  of  diction  and  ele- 
gance of  language,  they  cause  the  mind,  by 
constant  collision,  to  expand  and  strengthen, 
and  thus  powerfully  prepare  the  student  for 
more  important  exertions. 

To  conclude,  it  must  be  confessed  that  the 
system  which  has  been  laid  down  in  the  pre- 
ceeding  pages  is  extensive,  and  that  it  will  re- 
quire the  unremitted  exertions  of  the  student, 
and  still,  however  extensive  it  may  be,  how 
infinitely  short  does  it  fall  of  the  tiginti  anno- 
rum  lucubrationes,  deemed  in  former  days  es- 
sential to  those  who  would  be  esteemed  legibus 
patriw  optime  instituti  ?  Let  this  consideration, 
then,  stimulate  the  generous  mind  to  vigorous 
efforts  ;  let  not  studies  be  reluctantly  encount- 
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ered,  which  are  but  the  tithe  of  those  with 
which  the  Cokes,  the  Plowdens  and  the  Lyttle- 
tons  earned  their  legal  fame.  It  is  an  uncon- 
trollable law  of  nature,  that  nothing  truly, 
great  and  valuable,  can  be  produced  without 
labor.  The  character  of  a  perfect  lawyer  com- 
bines so  many  excellencies,  that  any  objection 
to  the  labor  necessary  to  produce  it,  is  incon- 
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sistent  with  right  reason.  To  the  sound  law- 
yer and  able  orator,  the  first  honors  of  the 
profession,  the  highest  honors  of  the  state  are 
held  forth. 

Quamobrem  pergite  ut  facitis  adolescentes, 
atque  in  id  studium,  in  quo  estis  incumbite,  ut 
et  vobia  honori,  el  amids  utilitati,  et  reipublicae 
emolument*)  esse  possitis.  (Cic.  de  Or.) 
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SITTINGS  AFTER  MAY  TERM,  1808,  AT  NEW  YORK.— Coram  MR.  JUSTICE  VAN  NESS. 


2f!  fCUMMINGS  v.  FISHER. 

Protest  as  Evidence — Demand  and  Notice,  must 
be  Proved — Entries  by  Notary's  Clerk — Clerk 
Abroad — Maker  of  Note,  Notoriously  Abroad — 
Inquiry,  need  not  be  shown — Pleading — Parol 
Stipulation,  by  Pat-ties  to  a  Note — Proof  of. 

The  protest  of  a  promissory  note  is  no  evidence 
by  itself.  The  demand  and  notice  must  be  proved, 
as  if  no  protest  had  been  made.  Entries  made  by  a 
clerk  in  the  notary's  books,  cannot  be  read  in  evi- 
dence, when  such  clerk  is  abroad. 

Where  the  maker  of  a  note  is  notoriously  absent 
in  a  foreign  country,  diligent  inquiry  for  him  need 
not  be  shown. 

When  the  maker  of  a  note  is  abroad,  and  at  the 
time  of  making  the  note  had  left  off  business,  &c., 
and  had  no  office  at  the  time  the  note  became  due, 
at  the  place  where  it  was  payable,  demand  need  not 
be  made  at  bis  last  place  of  residence. 

Where  no  demand  has  been  made  of  the  maker,  on 
account  of  his  absence  abroad,  the  averment  of 
presentment,  &c.,  in  the  ordinary  form  is  sufficient. 

The  parties  maker  and  indorser  of  a  promissory 
note,  may  legally  stipulate  with  each  other,  by 
parol,  that  there  shall  be  no  recourse  over,  under 
certain  circumstances,  but  an  indorser  is  not  a  com- 
petent witness  to  prove  this  agreement. 

A  SSUMPSIT,  on  three  promissory  notes, 
jfJL  made  by  Elliot  Hackley  in  favor  of  the 
defendant,  by  him  indorsed  to  Richard  S. 
Hackley,  and  by  him  to  the  plaintiff. 

Plea,  the  general  issue. 

The  plaintiff  produced  in  evidence  a  protest 
of  one  of  the  notes,  upon  the  face  of  which  it 
appeared,  that  at  the  time  the  note  became 
payable,  due  diligence  had  been  used  to  find 
the  maker,  Elliot  Hackley,  and  that  he  was  at 
that  time  resident  in  France.  The  notary's 
clerk,  however,  who  had  made  the  search  for 
the  maker,  had  left  the  City  for  some  foreign 
port,  some  few  days  before  the  trial.  The 
plaintiff  then  offered  in  evidence  the  entry 
made  by  this  clerk  in  the  books  of  the  notary, 
showing  the  fact  of  search  for  the  maker,  and 
notice  to  the  indorser,  the  defendant. 


NOTE.— Negotiable  paper— Protest  of  notary— Evi- 
dence of  what.  See  Bank  of  Rochester  v.  Gray,  2 
Hill,  227,  note. 

Protest  of  deceased  notary  as  evidence.  See  Halliday 
v.  Martinet,  20  Johns.,  168,  note. 

Absence  of  maker  in  foreign  country— 1¥~hen  ex- 
cuses demand.  Compare  Taylor  v.  Snyder,  3  Den., 
145,  note;  also  Anderson  v.  Drake,  14  Johns.,  114, 
note. 

Parties  to  notes  as  Witnesses— Competent  ichen.  See 
"Woodhull  v.  Holmes,  10  Johns.,  231;  Arnold  v. 
Baker,  1  Cai.,  358,  note. 
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VAN  NESS,  J.  This  testimony  is  altogether 
inadmissible.  The  protest  of  a  promissory 
note  is  no  evidence  *by  itself.1  f The  de-  [f3,  *ii 
mand  on  the  maker,  and  notice  to  the  indorser, 
must  be  proved,  as  if  no  protest  had  been 
made.  The  entries  made  in  the  notary's  reg- 
ister by  the  absent  clerk,  who  performed  the 
services,  cannot  be  received  as  evidence  of 
those  facts.2 

1. — The  solemnity  of  a  protest  is  unnecessary  in 
the  case  of  a  promissory  note,  or  an  inland  bill  of 
exchange.  Kyd  on  Bills,  142 ;  6  Mod.,  80.  And  con- 
sequently, in  those  cases,  a  protest,  if  made,  is 
no  evidence  of  the  facts  contained  in  it,  and  the 
plaintiff  is  bound  to  prove  presentment  aliunde.  The 
protest  however,  is  essential  to  a  recovery  on  a  for- 
eign bill  of  exchange,  against  the  drawer  or  in- 
dorser on  the  default  of  the  drawee,  and  must  al- 
ways be  alleged  in  the  pleadings.  Kyd  on  Bills, 
142 ;  Chit,  on  Bills,  240.  If  omitted,  the  defect  must 
be  taken  advantage  of,  by  special  demurrer.  Doug., 
684.  n.  144. 

In  an  action  on  a  foreign  bill  of  exchange,  the 
production  of  the  protest  is  sufficient  proof  of  the 
averment  of  presentment  and  protest.  The  earliest 
reported  case  on  this  point,  is  an  anonymous  decis- 
ion of  Lord  Ch.  J.  Holt,  12  Mod..  345.  In  that  case 
it  was  insisted  that  the  plaintiff  should  prove  the 
instrument  of  protest,  or  at  least  give  some  account 
how  he  came  hy  it ;  but  Holt  ruled  it  to  be  unneces- 
sary, for  that,  he  said,  would  destroy  commerce  and 
transactions  of  this  nature.  This  decision  has  been 
constantly  observed  in  practice.  Bailey  on  Bills, 
119 :  McKinnon,  Philos.  of  Ev.,  36. 

This  rule  however,  is  applicable  only  to  foreign 
bills,  protested  abroad.  Thus  in  the  case  of  Ches- 
mer  v.  Noyes,  4  Campb.,  129,  which  was  an  action  on 
a  foreign  bill  of  exchange,  drawn  at  St.  Croix  upon 
a  person  at  Bristol,  it  became  material  in  the  course 
of  the  trial,  to  show  that  the  bill  had  been  presented 
for  payment.  For  this  purpose  the  plaintiff's  coun- 
sel offered  as  evidence  a  notarial  protest  under  seal, 
stating  the  fact  of  the  presentment,  in  the  usual 
form ;  and  contended  that  by  the  usage  of  mer- 
chants, a  protest  under  a  notary's  seal  is  evidence 
of  the  dishonor  of  foreign  bills  of  exchange — Lord 
Ellenborough.  The  protest  may  be  sufficient  to 
prove  a  presentment,  which  took  place  in  a  foreign 
country,  but  I  am  quite  clear,  that  the  presentment 
of  a  foreign  bill  in  England,  must  be  proved  in  the 
same  manner  as  if  it  were  an  inland  bill,  or  a  promis- 
sory note- 

2.— In  the  case  of  Cooper  v.  Marsden,  1  Esp.  Cas. 
IV.  P.,  1.  The  entries  made  by  a  clerk  who  was 
abroad  at  the  time  of  the  trial,  were  offered  in  evi- 
dence, upon  proof  of  his  handwriting,  on  the  ground 
that  the  case  was  analogous  to  that  of  a  witness  to 
a  deed  or  other  instrument.  But  Lord  Kenyon  over- 
ruled the  testimony,  and  observed  that  the  rule  of 
evidence  was  clear,  that  entries  in  the  books  of 
bankers  or  persons  keeping  books,  respecting  their 
trade  or  business,  could  only  be  proved  by  the  clerks 
who  made  the  entries,  inasmuch  as  they  might  give 
some  material  evidence  independent  of  the  entry. 
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3*  4-f]  *fThe  same  clerk  had  made  the  same 
inquiry  for  the  maker  at  the  time  the  second 
note  became  payable,  but  notice  to  the  indorser 
had  been  given  by  another  clerk,  who  testified 
to  the  fact.  The  plaintiff  then  proved  that  at 
the  time  this  note  became  due,  the  maker's 
4*  5f]  absence  ff  rom  the  City  *and  residence  in 
France  were  notorious  ;  and  contended  that 
under  such  circumstances,  no  demand  on  the 
maker,  nor  search  for  him  was  requisite  ;  and 
that  it  was  sufficient  to  give  notice  at  once  to 
the  indorser. 

5*  6-J-]  *\Mr.  Emmet,  for  the  defendant,  con- 
tended that  the  strict  rules  of  commercial  law, 
relative  to  notes,  ought  to  be  observed  ;  that 
the  rule  contended  for  by  the  plaintiff,  was  an 
innovation  ;  that  the  court  had  frequently  felt 
7f]  the  inconvenience  fresulting  from  a  relax- 
ation of  those  rules  ;  that  although  the  present 
case  might  be  considered  as  strongly  marked, 
yet  others  less  so  would  soon  be  brought  within 
the  letter  of  the  rule,  if  it  should  now  be  estab- 
lished. 


If  a  clerk  is  abroad,  a  commission  ought  to  be  issued 
to  examine  him.  If  he  is  dead,  evidence  that  the 
entries  are  in  his  handwriting,  may  be  received  in 
certain  cases,  and  under  certain  circumstances,  but 
such  evidence  can  never  be  conclusive.  Lord  Holt 
however  seems  to  have  entertained  a  different  opin- 
ion. In  the  case  of  Pitman  v.  Madox.  1  Ld.  Raym., 
733 ;  Salk.,  690 ;  Holt,  298,  the  plaintiff  produced  in 
evidence  his  shop  book,  written  by  one  of  his  serv- 
ants who  was  dead,  and  upon  proof  of  the  death  of 
the  servant,  and  that  he  used  to  make  such  entries 
of  debt,  it  was  allowed  by  Holt,  Ch.  J.,  to  be  good 
evidence,  without  proof  of  the  delivery  of  the 
goods.  This  decision  may  possibly  be  supported  by 
the  Stat.  7  Jac.  1,  ch.  12,  which  enacts  that  a  trades- 
man's shop  book  shall  not  be  evidence  after  a  year. 
And  from  the  language  of  the  report,  this  decision 
seems  to  have  been  made  with  reference  to  that 
Statute.  Without  the  aid  of  that  Statute,  it  cer- 
tainly would  not  be  correct.  Buller  places  it  en- 
tirely on  that  ground.  Bull..  282.  In  this  State, 
where  that  Statute  does  not  exist,  the  decision  of 
Lord  Holt  cannot  be  considered  as  law.  Certain 
entries  made  by  a  deceased  clerk,  are,  however,  ad- 
missible, as  prima  facie  evidence,  ex  necessitate,  on 
proof  of  the  handwriting  of  such  clerk,  his  usual 
course  of  doing  business,  and  his  general  punctual- 
ity. Such  as  entries  of  the  delivery  of  notices,  or 
transmission  of  letters,  but  it  is  presumed  they 
never  can  be  received  as  evidence  of  contracts  made. 
Thus  in  Pritt  v.  Fairclough,  3  Campb.,  306,  which 
was  an  action  for  not  accounting  for  goods  sent  out 
by  the  plaintiff  from  London,  to  be  sold  on  commis- 
sion by  the  defendant,  in  the  West  Indies,  a  notice 
was  served  on  the  defendant  to  produce  all  letters 
written  by  the  plaintiff,  and  as  letters  were  given  in 
evidence,  written  by  the  defendant,  to  the  plaintiff, 
acknowledging  the  receipt  of  a  letter  from  the 
plaintiff,  dated  18th  Dec.,  1807.  This  letter,  which 
was  alleged  to  contain  a  copy  of  the  in  voice  of  the 
goods,  together  with  the  directions  for  selling  them, 
being  called  for,  was  not  produced.  The  plaintiff 
then  proposed  to  give  secondary  evidence  of  its 
contents,  and  with  this  view,  called  one  of  his  clerks, 
who  swore  that  when  this  letter  was  written,  and  a 
considerable  time  before  and  after,  one  Forbes  was 
entering  clerk  in  their  house:  that  the  constant 
course  of  business  was  for  the  senior  partner  to 
write  all  the  letters  which  were  then  handed  over  to 
Forbes,  who  copied  them  in  the  letter  book,  and 
immediately  after  sent  them  off  by  the  post.  The 
witness  had  frequently  compared  the  copies  so 
taken  with  the  originals,  and  always  found  them 
correct.  In  the  book  which  was  produced,  there  ap- 
peared entered,  in  the  handwriting  of  Forbes,  what 
professed  to  be  a  copy  of  a  letter,  from  the  plaintiff 
to  the  defendant,  dated  18th  Dec.,  1807 ;  the  witness 
never  saw  the  original,  but  he  had  no  doubt  from 
the  course  of  business,  that  an  original  letter  of  the 
same  tenor,  with  the  copy,  had  been  written  by  the 
senior  partner  of  the  house,  and  regularly  for- 
warded to  the  defendant  the  day  it  bore  date.  The 
question  was,  whether  the  entry  in  the  letter  book, 
in  the  handwriting  of  Forbes,  could,  under  these 


fVAN  NESS,  /.  Where  the  maker  is  [f& 
notoriously  absent  in  a  foreign  country,  there 
is  no  need  of  showing  diligent  inquiry  for  him. 

On  the  third  note  it  appeared  that  the  notary- 
had  made  inquiry  for  the  maker  at  the  Ton- 
tine Coffee  House,  and  at  the  Banks  ;  and  was 
there  informed  of  his  residence  in  France.  It 
also  appeared  that  he  was  an  unmarried  man  ; 
that  he  had  declined  business  some  months 
previous  to  the  date  of  the  note,  and  that,  at 
the  time  the  note  became  payable,  he  had  no 
office  in  the  City  for  the  transaction  of  busi- 
ness. 

Mr.  Emmet.  Demand  ought  to  have  been 
made  at  his  last  place  of  residence,  where  funds- 
might  have  been  provided. 

VAX  NESS,  J.  The  evidence  is  sufficient. 
A  demand  fin  this  case,  at  the  maker's  last  [f 91 
place  of  business,  was  unnecessary.3 

The  defendant  then  contended  that  the  aver- 
ment of  a  demand  on  the  maker,  as  laid  in  the 
declaration,  was  not  *supported  by  this  tes-  [*G 

circumstances,  be  read,  to  prove  the  contents  of  the 
letter. 

Lord  Ellenborough.  The  rules  of  evidence  must 
expand,  according  to  the  exigencies  of  society.  I 
remember  the  innovation  of  receiving  evidence  of 
the  handwriting  of  attesting  witnesses  abroad,  to 
prove  the  execution  of  deeds.  This  entry,  I  think, 
is  reasonable  evidence  to  prove  the  contents  of  the 
letter  of  the  18th  Dec.,  1807.  which  the  defendants 
acknowledged  they  received,  and  which  they  do  not 
produce  on  a  notice  for  that  purpose.  We  know 
that  it  is  the  habit  of  merchants  to  keep  such  a  book , 
and  a  witness  has  sworn  that  the  book  in  question 
was  kept  with  great  punctuality.  Therefore,  if  the 
entry  of  Forbes'  handwriting  were  not  admitted, 
there  would  be  no  way  in  which  the  most  careful 
merchant  could  prove  the  contents  of  a  letter,  after 
the  death  of  his  entering  clerk.  I  will,  therefore, 
allow  the  entry  to  be  read  as  prima  facie  evidence, 
and  the  defendant  may  rebut  it  by  producing  the 
original. 

So,  also,  in  the  case  of  Hagedorn  v.  Reid,  3  Campb., 
377.  The  entry  of  a  deceased  clerk  of  a  merchant  in 
the  letter  book,  stating  the  transmission  of  the  orig- 
inal letter,  to  the  person  to  whom  it  was  written, 
was  received  in  evidence  by  Lord  Ellenborough,  as 
proof  that  it  was  made  in  the  usual  course  of  the 
merchant's  business.  Entries  made  by  the  party 
himself  in  his  own  books,  in  the  usual  course  of  his 
business,  are  sometimes  admissible  in  evidence. 
They  are  admissible  in  England  when  against  the 
interest  of  the  party  making  them.  7  East,  290 ;  10 
East,  109 ;  15  East,  32 ;  1  Campb.,  367.  But  the  general 
rule  of  the  English  law,  is  to  deny  the  admissibility 
of  such  entries  as  proof,  when  in  favor  of  the  party, 
even  in  the  case  or  a  regular  tradesman's  book.  8 
Johns.,  212.  The  rule,  however,  adopted  on  this 
subject  by  the  Supreme  Court  of  this  State,  in  the 
case  of  Vosburgh  v.  Thayer,  12  Johns.,  461,  is  totally 
variant  from  the  rule  of  the  common  law.  It  is 
there  held  that  entries  in  books  of  account,  relating 
to  transactions  in  the  usual  course  of  business,  are 
admissible  evidence  under  certain  limitations  and 
restrictions.  Which  limitations  and  restrictions  are 
thus  expressed  :  "They  are  not  evidence  in  the  case 
of  a  single  charge,  because  there  exists  in  such  case 
no  regular  dealing  between  the  parties.  They  ought 
not  to  be  admitted  where  there  are  several  charges, 
unless  a  foundation  is  first  laid  for  their  admission 
by  proving  that  the  party  had  no  clerk,  that  some 
of  the  articles  charged  have  been  delivered:  that  the 
books  produced  are  the  account  books  of  the  party; 
that  he  keeps  fair  and  honest  accounts,  and  this  by 
those  who  have  dealt  and  settled  with  him.  Under 
these  restrictions,  from  the  necessity  of  the  case, 
and  the  consideration  that  the  party  debited  is 
shown  to  have  reposed  confidence  by  dealing  with 
and  being  intrusted  by  the  other  party,  they  are 
evidence  for  the  consideration  of  the  jury.  See, 
also,  on  this  subject,  McCoul  v.  Lekamp,  2  Wb.,  111. 

3.— I  know  of  no  case  which  has  in  terms  gone 
quite  as  far  as  the  present,  nor  any,  where  the  cir- 
cumstances were  exactly  similar;  the  rule  generally 
adopted  is,  that  if  the  maker  or  drawee  cannot  be 
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timony.  The  averment  was  in  the  common 
form,  "that  the  note  had  been  presented  to 
the  maker  for  payment,  who  refused,"  &c. 

10f]  f^AN  NESS,  J.  It  is  always  safest  to 
declare  according  to  the  fact.  In  the  case  of 
Stewart  v.  Eden,  at  the  last  term,  this  point  was 
considered,  and  although  it  came  up  collater- 
ally, still  I  feel  myself  so  far  bound  by  it,  as 
not  to  overrule  it  at  N.  P.  According  to  the 
opinion  of  the  court  in  that  case,  the  averment 
here  is  sufficiently  proved.  My  own  individ- 
ual opinion,  however,  is  certainly  in  favor  of 
7*  llfj  *the  defendant,  and  so,  in  fmy  judg- 
ment, is  the  whole  qjirrent  of  English  author- 
ities.1 

The  defendant  then  offered  to  prove  by 
Richard  S.  Hackley,  one  of  the  indorsers  of 
these  notes,  that  Elliot  Hackley  and  Daniel 
12fJ  fFisher,  the  defendant,  had  been  in  part- 
nership, and  had  become  insolvent  ;  that  the 
plaintiff,  and  Richard  S.  Hackley,  being  the 
friends  of  Elliot  Hackley  and  Daniel  Fisher, 
had  agreed  to  assist  them  in  the  discharge  of 
their  debts  ;  that  it  was  thereupon  agreed  be- 
tween all  the  parties,  that  Hackley  and  Fisher's 
debts  should  be  equally  dividend,  and  Elliot 
Hackley's  notes,  with  the  indorsements  of 
S*]  Fisher,  R.  S.  Hackley  *and  the  plaintiff, 
given  for  the  one  half  ;  and  D.  Fisher's  notes, 
with  the  indorsements  of  E.  Hackley,  R.  S. 
Hackley  and  the  plaintiff,  for  the  other  half  ; 
and  that  if,  in  the  event,  either  R.  S.  Hackley, 
or  the  plaintiff,  should  be  compelled  to  pay  their 
several  indorsements,  they  should  have  no  re- 
course over  against  Fisher,  or  E.  Hackley. 

found  at  the  place  where  the  note  states  him  to  re- 
side, and  it  appears  that  he  never  lived  there,  or  has 
absconded,  then  the  bill  is  to  be  considered  as  dis- 
honored ;  but  if  he  has  only  removed,  it  is  incum- 
bent on  the  holder  to  endeavor  to  find  out  to  what 
place  he  has  removed,  and  to  demand  payment 
there.  Chit,  on  Bills,  70,  Am.  ed.,  1803 ;  Bailey  on 
Bills,  58.  If  he  has  removed  out  of  the  realm,  then 
a  demand  at  his  last  place  of  residence  is  sufficient. 
Ib..  In  this  case,  the  maker,  for  some  time  previous 
to  the  note  coming:  to  maturity,  was  not  strictly 
domiciled,  and  had  no  office  for  the  transaction  of 
business  in  the  city,  and  being  notoriously  abroad 
when  the  note  became  due,  any  formal  demand 
would  indeed  have  been  idle.  Livingston,  J.,  in 
Stewart  v.  Eden,  in  speaking  of  the  diligence  to  be 
used  to  affect  an  indorser,  observes :  "  We  must 
take  care,  that  while  proper  diligence  is  imposed  on 
the  holder  of  negotiable  paper,  we  do  not  exact  from 
him  every  possible  exertion  that  might  have  been 
made.  If  he  has  done  all  that  a  diligent  and  prudent 
man  could  naturally  and  fairly  do  under  like  cir- 
cumstances, we  should  be  satisfied  and  not  ask  for 
more."  The  same  rule  of  diligence  must  be  appli- 
cable to  the  demand  on  the  maker. 

Since  the  preceding  note  was  written,  the  case  of 
Anderson  v.  Drake,  14  Johns.,  117,  has  been  decided, 
which  reduces  the  law  to  greater  precision  as  to 
the  duty  of  a  holder  of  paper,  upon  the  removal 
of  the  maker  or  drawee.  And  from  that  case  the 
following  rules  are  to  be  gathered . 

If  the  note  is  made  payable  at  a  particular  place, 
a  demand  of  payment  at  that  place  is  sufficient  to 
charge  the  indorser. 

If  a  note  bears  date  at  a  particular  place,  and  there 
Is  no  place  of  payment  specified  in  the  note,  the 
place  where  the  note  bears  date  cannot  be  consid- 
ered as  the  place  of  payment,  so  as  to  release  the 
holder  from  the  obligation  of  seeking  the  residence 
of  the  maker,  and  making  the  demand  there,  in  the 
event  of  his  removal. 

When  a  note  is  not  made  payable  at  any  particu- 
lar place,  and  the  maker  has  a  known  and  permanent 
residence  within  the  State,  the  holder  is  bound  to 
make  ti  demand  at  such  residence  in  order  to  charge 
the  indorser. 

If  the  maker,  however,  has  removed  out  of  the 
State,  a  demand  at  the  place  where  the  note  pur- 
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Mestn-8.  D.  B.  Ogden  and  Sanford,  for  the 
plaintiff,  objected  to  the  admissibility  of  the 
testimony. 

1.  Because  R.  S.  Hackley,  the  witness,  stood 
as  an  indorser  on  the  papers,  and  his  testimony 
would  go  to  take  away  the  remedy  upon  it. 
(Whittenbury  v.  Jackson,  Exrs.,  &c.,  1  D.  &E., 
298  ;  Baker  v.  Arnold,  1  Cai.,  270.) 

2.  That  the  agreement  offered  to  be  proved 
by  this  testimony,  was  a  nudum  pactum,  with- 
out consideration,  and  therefore  void. 

f3.  That  this  testimony  went  to  show  [f  13 
a  parol  agreement  to  pay  the  debt  of  another. 

Mr  Emmet,  for  the  defendant,  contended,  as 
to  the  first  point,  that  the  rule  that  no  man  is 
to  be  admitted  to  invalidate  his  own  paper, 
applies  only  to  cases  of  turpitude,  where  the 
witness  attempts  to  show  that  the  instrument 
was  illegal  and  void,  ab  initio.  (Peake  N.  P. 
Cas.,  6  ;  Jardaine  v.  Lashbrook,  7  T.  R.,  601.) 
The  testimony  now  offered  merely  shows  mat- 
ter of  compact  ;  and  therefore  the  indorser 
ought  to  be  received  to  state  it. 

As  to  the  second  and  third  points  raised  by 
the  plaintiff's  counsel,  it  was  contended  that 
the  facts  offered  to  be  proved  by  the  witness 
would  be  sufficient  evidence  of  a  waiver  of  the 
defendant's  liability  by  the  plaintiff,  and  this 
waiver,  being  made  by  parol,  before  breach, 
was  sufficient.  (Chit,  on  Bills,  83.) 

VAN  NESS,  J.  This  case  comes  within  the 
expressions  *used  by  the  court  in  Arnold  v.  [*9 
Baker,  although,  perhaps,  it  may  not  be  within 
the  general  policy  of  that  case.  I  must,  there- 
fore, decide  that  Richard  S.  Hackley  is  not  a 

ports  to  have  been  made,  is  sufficient,  if  no  place  of 
payment  is  specified. 

1.— In  the  case  of  Stewart  v.  Eden,  2  Cai.,  121,  the 
declaration  was  in  the  common  form,  stating  a  de- 
mand on  the  makers,  and  their  refusal  to  pay. 
Under  this  averment  the  plaintiff  proved  that  the 
makers  of  the  note,  on  inquiry  at  their  store,  could 
not  be  found,  and  tljat  payment  was  thereupon  de- 
manded of  a  clerk,  who  said  they  were  out  of  town, 
and  had  left  no  instructions  to  pay  the  note.  One 
of  the  points  raised  by  the  defendant,  on  the  argu- 
ment of  this  case,  was  the  variance  between  the 
averment  and  the  proof-  This  question,  therefore, 
came  directly  before  the  court,  and  is  one  of  the 
points  expressly  considered  and  decided  by  the  court 
in  pronouncing  judgment.  According  to  the  de- 
cision in  this  case,  a  special  averment  that  the 
maker  could  not  be  found  is  unnecessary  ;  it  is 
enough  to  aver  presentment  and  refusal,  in  the 
common  form,  which  averment  will  be  sufficiently 
proved,  by  evidence  of  due  diligence.  Some  of  the 
English  precedents  certainly  contain  a  special  aver- 
ment "  that  the  plaintiff  at,  &c.,  made  inquiry  after 
the  maker,  with  intent  to  demand  payment,  but  he 
was  not  then  to  be  found."  &c.  1  Wentworth,  307, 
Ib.,  312.  And  Mr.  Wentworth,  in  a  note  to  the  pre- 
cedent, p.  307,  says,  it  is  sufficient  to  aver  that  drawee 
non  fuit  inventus,  without  stating  that  inquiry  was 
made  after  him  (Carth.,  509,  510) ;  but  it  is  safest  to 
insert  it,  as  the  books  seem  to  vary,  and  in  Leeson  v. 
Piggot,  at  N.  P.,  in  1788,it  was  expressly  held,  that  on 
an  allegation  that  the  bill  or  note  was  presented  and 
acceptance  andpayment  ref  used,the  plaintiff  cannot 
give  in  evidence  that  the  drawee  or  maker  could  not 
be  found.  Bailey,  110.  Livingston,  J,,  however,  in 
the  case  of  Stewart  v.  Eden  remarks  that  the  prec- 
edents generally  contain  the  averment  of  present- 
ment and  refusal,  and  if  in  some  the  whole  matter 
intended  to  be  insisted  on  as  evidence  of  demand  is 
set  forth,  it  only  proves  that  either  form  is  good. 
And  as  to  the  case  of  Leeson  v.  Piggot,  he  says,  this 
is  but  a  N.  P.  decision,  on  which  it  would  be  capric- 
ious to  alter  a  practice  of  declaring,  which  has  been 
pretty  uniformly  followed  since  the  introduction 
into  general  use  of  bills  of  exchange  and  promissory 
notes.  Greenway  v.  Hindly,  4  Campb.,  52  ;  Bruen 
v.  Astor,  Post  v.  Howe,  5  Taunt.,  30. 
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competent  witness.1  Upon  the  other  points, 
14f]  as  to  the  fadmissibility  of  the  facts 
themselves,  I  have  no  doubt.  The  parties,  at 
the  time  they  consummated  the  contract,  might 
well  regulate  by  parol  their  respective  liabil- 
ities. If  the  defendant  can  show  this  agree- 
ment by  other  testimony,  it  will  be  decisive. 

The  defendant  failed  to  do  so,  and  the 
plaintiff  had  a  verdict  on  two  of  the  notes. 

Messrs.  Sanford  and  D.  B.  Ogden  for  the 
plaintiff. 

Mr.  Emmet  for  the  defendant. 

Cited  in— 5  Barb.,  511 ;  4  Leg.  Obs.,  17. 


15f]   fWELDEN  ET  AL-  v-  BUCK  ET  AL. 

Witness — Proof  of   Interest — Protest  —  Twenty 
per  cent.  Damages  Cover  all  Expenses. 

After  a  witness  has  been  examined  on  his  voir 
dire,  his  interest  cannot  be  proved  by  witnesses. 
The  20  per  cent,  damages  cover  all  expenses,  &c. 

A  SSUMPSIT,  on  a  foreign  bill  of  exchange, 
13.  drawn  by  the  defendants. 
1O*]  *A  witness  was  offered  to  prove  the 
handwriting  of  the  drawer,  and  on  his  wirdire 
swore  that  he  was  not  interested  in  the  event 
of  the  suit.  The  defendants  then  offered  to 
produce  certain  letters  written  by  the  witness, 
in  which  he  spoke  of  the  claim  in  this  cause, 
as  being  his  claim. 

VAN  NESS,  J.     You  have  chosen  to  rest  on 
the  oath  of  the  witness,  as  to  his  being  inter- 
ested, and  you  must  now  abide  by  it.2 
16f]    fThe  bill  of  exchange  had  been  returned 
protested,   and    the    plaintiffs    claimed    one 

1.— The  evidence  offered  in  this  case,  went  to  in- 
validate the  instrument  as  to  its  ordinary  legal  oper- 
ation, by  showing  that  although  the  defendant  had 
indorsed  the  note,  he  was  not  liable  to  the  plaintiff 
as  such  indorser.  An  indorser  was  not  a  competent 
witness  to  prove  the  defense  within  the  broad  rule 
laid  down  in  Walton  v.  Shelly,  1  D.  &  E.,  300,  and 
adopted  in  Winton  v.  Saidler,  3  Johns.  Cas.,  185,  and 
in  Baker  v.  Arnold,  1  Cai.,  120.  This  rule  is  not  con- 
fined to  cases  of  turpitude  merely,  but  is  general, 
that  no  party  who  has  signed  a  paper,  shall  ever  be 
permitted  to  give  testimony  to  invalidate  that  in- 
strument, which  he  hath  so  signed.  This  rule,  how- 
ever, has  been  exploded  in  England  in  the  case  of 
Jordaine  v.  Lashbrook.  7  D.  &  E.,  60],  in  which  the 
case  of  Walton  v.  Shelly  is  overruled.  In  the  cases 
of  Winton  v.  Saidler,  and  Baker  v.  Arnold,  the  Su- 
preme Court  adhered  to  the  rule  in  Walton  v .  Shelly, 
and  rejected  the  case  of  Jordaine  v.  Lashbrook.  A 
distinction,  however,  must  be  noted  under  this  rule, 
between  showing  a  note  legally  discharged,  and 
destroying  its  original  legal  effect.  A  party  to  a 
note  is  an  admissible  witness  for  the  first  purpose, 
as  to  show  it  paid,  &c.  Charington  v.  Milner,  Peake 
N.  P.,  6,  and  Phetheon  v.  Whitmore,  Ib.,  40;  Hum- 
phrey v.  Moxon,  Peake,  52 ;  Woodhull  v.  Holmes.10 
Johns.,  231;  Skilding  v.  Warren,  15  Johns.,  270,  but 
not  for  the  second. 

2.—  A  witness  is  said  to  be  examined  upon  a  voir 
diYe.when  he  is  sworn  and  examined,  whether  he  be 
not  a  party  interested  in  the  cause,  as  well  as  the 
pei-son  for  whom  he  is  a  witness.  Termes  de  la  ley, 
581.  That  this  interest  may  be  established  either  by 
proof  or  by  the  examination  of  the  witness  on  his 
voir  dire,  at  the  election  of  the  party,  is  an  ancient 
and  well  settled  rule.  The  law  gives  the  party  his 
election  to  prove  a  person  offered  as  a  witness,  in- 
terested, two  ways,  viz.:  either  by  bringing  other 
evidence  to  prove  it  or  else  by  swearing  the  person 
himself  upon  a  voir  dire,  but  though  he  may  do 
either,  he  cannot  have  recourse  to  both.  Parker, 
Ch.  J.,  Queen  v.  Muscot,  10  Mod.,  193.  If  you  exam- 
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fourth  per  cent,  over  and  above  the  20 per  cent. 
damages  as  broker's  commissions,  according- 
to  the  usage  at  London. 

VAN  NESS,  J.  The  20  per  cent,  damages- 
cover  all  incidental  expenses. 

The  plaintiffs  took  a  verdict,  subject  to  the 
two  following  points  reserved  : 

1.  Whether,   on  a  mere  protest  for  non- 
acceptance,  the  20  per  cent,  damages  can  be 
recovered  without  a  protest  for  non-payment. 

2.  Whether  the  plaintiffs  are  entitled  to  in- 
terest on  the  20  per   cent,  damages  from  the 
arrival  of  the  protested  bill.3 

*Mr.  Colden  for  the  plaintiffs.  [*  1 1 

Mr.  Hoffman  for  the  defendants. 


fMAIN  v.  NEWSON.         [fl7,  IS 

Naked  Trustee  as  Witness — Release,  by  Interested 
Party — Proof  of  Witness'  Liability  for  Costs, 
to  Sender  Him  Incompetent — Offer  to  Prove 
Incompetent — Examination  on  Voir  Dire. 

A  mere  naked  trustee,  without  interest,  is  a  com- 
petent witness. 

Where  a  debtor  has  assigned  his  property  to  A  for 
his  benefit,  and  for  the  benefit  of  his  other  creditors, 
A  may  execute  a  release  to  the  debtor,  of  all  his 
interest  in  the  fund,  and  thus  become  a  competent 
witness. 

A  witness'  liability  for  the  costs  of  a  suit,  mustbe- 
proved  otherwise  than  by  his  own  confessions,  in 
order  to  render  him  incompetent. 

Where  a  mere  offer  has  been  made  to  prove  a  wit- 
ness interested,  he  may  still  be  examined  on  hia 
voir  dire,  where  the  testimony  offered  has  been 
overruled. 

A  SSUMPSIT,  for  money  paid,  &c. 
IX 
Plea,  non  assumpsit. 

'.  ine  on  votr  dire  you  cannot  afterwards  prove  the 

1  party  interested.      Downing  v.  Townsend,  Amb., 

593 ;  see  Hays  v.  Butler's  notes  to  Co.  Litt.,  lib.  2,  ch. 

12,  sec.  234,  N,  287  ;  1  Trial  per  pais,  205,  and  see  post,. 

Fanning  v.  Myers. 

3. — This  case  was  argued  at  bar,  on  the  points  re- 
I  served  in  Feb.  Term,  1809  (4  Johns.,  144)),  and  the 
|  court  decided  that  the  holders  had  a  right  to  com- 
mence a  suit  immediately,  upon  the  protest  for 
non-acceptance,  and  were  not  bound  to  present  for 
payment  after  such  protest.  That  their  right  of 
action  being  thus  complete  and  perfect,  when  they 
commenced  this  suit,  and  the  bill  having  been  re- 
mitted in  the  usual  course  of  business,  it  followed,, 
as  a  necessary  consequence,  that  they  were  entitled 
to  recover  the  damages  with  the  usual  interest.  See* 
etiam  Mason  v.  Franklin,  3  Johns.,  204.  A  difficulty 
has  arisen  as  to  the  computation  of  these  damages, 
on  account  of  the  fluctuation  of  exchange.  In  the 
case  of  Hendricks  v.  Franklin,  4  Johns.,  119,  the 
plaintiff  claimed  the  principal  and  interest  with  the 
20  per  cent,  damages,  and  also  2  per  cent,  as  the  dif- 
ference of  exchange,  between  the  time  of  negotiat- 
ing the  bill  and  the  notice  of  non-payment.  The 
court,  however,  held  that  the  20  per  cent,  was  in 
lieu  of  all  damages,  and  that  the  claim  for  the  dif- 
i  ference  in  the  price  of  the  bills,  could  not  be  sup- 
ported. In  the  case  of  Graves  v.  Dash,  in  the  Court 
of  Errors,  12  Johns.,  17,  this  decision,  as  to  the  dif- 
ference of  exchange,  was  reversed.  In  that  case  the 
bill  had  been  purchased  below  par,  and  on  the  re- 
turn of  the  bill  and  protest,  and  at  the  time  of 
notice  to  defendant,  the  rate  of  exchange  was  IS 
per  cent. .  below  par.  Damages  however  nad  been 
awarded  in  the  Supreme  Court  at  the  par  of  ex- 
change, in  conformity  with  the  case  of  Hendricka 
v.  Franklin.  This  judgment  was  reversed  in  the 
Court  of  Errors,  and  the  rate  of  exchange  at  the 
time  of  the  return,  adopted  as  the  true  rule.  It  is 
to  be  regretted,  that  upon  so  important  a  point,  the 
reasons  of  the  Senators  do  nqt  appear  in  the  report. 
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The  defendant  produced  a  receipt  in  full, 
signed  by  the  plaintiff's  agent. 

The  plaintiff  thereupon  offered  the  agent  as 
a  witness,  to  prove  a  mistake  in  the  giving  of 
the  receipt.  He  was  objected  to  by  the  defend- 
ants, on  the  ground  of  interest,  to  prove  which 
the  defendant  showed  that  the  plaintiff  being 
in  insolvent  circumstances,  had  assigned  all  his 
property  to  the  witness,  for  the  benefit  of  his 
creditors. 

12*]  *VAN  NESS,  J.  He  is  a  mere  naked 
trustee,  without  interest;  and  such  trustee  has 
never  been  deemed  an  incompetent  witness.1 
19f]  fThe  defendant  then  proved  that  the 
witness  was  also  a  creditor  of  the  plaintiff,  and 
therefore  a  trustee  with  interest,  and  conse- 
quently inadmissible.  The  witness  then  agreed 
to  release  all  his  interest  in  the  fund,  and  by 
the  direction  of  the  court,  the  release  was 
executed  to  the  plaintiff  himself.8 
20f]  file  was  again  objected  to,  on  the  ground 
of  his  being  liable  for  the  costs  of  this  action, 
as  it  was  brought  in  the  name  of  the  plaint- 
iff, under  the  direction  of  the  witness,  for 
the  benefit  of  the  fund  of  which  he  was 
assignee.  To  prove  this  fact,  the  defendant 
offered  to  give  in  evidence  the  confessions  of 
the  witness. 

13*]  *VAN  NESS,  J.  They  cannot  be  re- 
ceived ;  witnesses  might,  in  this  manner,  con- 
stantly disqualify  themselves.  This  testimony 
might  be  admissible  on  an  application  for  an 
attachment  against  the  witness  for  costs.  But 
here  the  interest  of  a  third  person  is  concerned.3 
The  defendant  then  prayed  that  the  witness 
might  be  put  upon  his  voir  dire,  as  to  the  last 
objection  relative  to  his  responsibility  for  the 
costs.  This  was  objected  to  by  the  plaintiff, 
on  the  ground  that  the  defendant  had  already 
elected  to  prove  the  witness'  interest  by  testi- 
mony. 

VAN  NESS,  J.  The  interest  of  a  witness 
may  be  proved  either  by  the  testimony  of 
third  persons,  or  by  the  witness'  own  oath 
coir  dire;  and  when  a  party  elects  the  one,  he 
cannot  afterwards  resort  to  the  other.  Here, 
21f]  however,  to  fprove  his  interest,  on  ac- 
count of  his  liability  for  costs,  there  has  been 

1.— When  the  interest  is  strictly  formal,  and  the 
witness  cannot  be  benefited  or  injured  by  the 
event  of  the  cause,  he  is  competent.  Thus,  a  guard- 
ian in  sooage  may  be  examined  on  behalf  of  his 
ward  in  an  action  brought  by  him.  Gilb.,  123.  A 
grantee,  when  he  appears  to  be  a  mere  trustee,  is  a 

good  witness  to  prove  the  execution  of  the  deed  to 
imself.  Goss  v.  Tracey,  1  P.  Wms.,  290;  Goodtitle 
y.  Welt'ord,  Doug.,  140.  So  an  executor  who  has  no 
interest  in  the  surplus,  being  a  mere  trustee,  may  be 
a  witness.  Anon.,  1  Mod.,  107  :  Peake  Ev.,  156  ;  Bet- 
tison  v.  Bromley,  12  East,  250.  If  he  is  a  party  to 
the  record,  it  would  be  otherwise,  because  he  would 
be  interested  in  the  costs.  Man  v.  Ward,  2  Atk., 
229  ;  Phil.  L.  of  Ev.,  57.  A  trustee  may  be  a  witness 
without  releasing.  Holt  v.  Tyrrel,  1  Barnard,  12, 
cited  by  Lord  Mansfield  in  Low  y.  Jolliffe,  1  Bl.,  365. 
A  devisee  in  trust  may  be  a  witness,  said  to  have 
been  so  decided  at  bar.  Per  Wilmot,  J.,  Low  v. 
Jollitfe,  1  Bl.,  365:  vide  etiam  Heath  v.  Hall,  4 
Taunt.,  326. 

2. — Perhaps  a  release  to  the  cestuis  que  trust  would 
have  been  more  correct  in  this  case,  the  plaintiff, 
having  assigned  the  whole  fund  "to  the  witness  for 
the  benefit  of  his  creditors,  and  these  assignments 
being  usually  accompanied  with  a  release  to  the 
debtor.  If  this  mode  of  release  had  been  adopted,  a 
difficulty  might  have  arisen  as  to  the  delivery,  the 
creditors  not  being  present  to  receive  the  release;  in 
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only  a  mere  offer  to  proceed  by  testimony, 
which  has  been  overruled.  The  party,  there- 
fore, cannot  be  said  to  have  elected.  Let  him 
be  sworn  on  his  voir  dire. 

In  the  further  progress  of  this  cause,  it  ap- 
peared that  it  had  been  agreed  between  the 
plaintiff  and  the  defendant  that  the  plaintiff 
should  effect  an  insurance  on  a  certain  vessel 
of  the  defendant's,  to  the  extent  of  his  claim, 
and  that  if  she  should  be  lost,  and  a  recovery 
had  *against  the  underwriters,  he  should  [*  14 
look  to  that  fund  for  payment.  The  vessel  was 
lost,  a  recovery  had,  and  the  money  in  the 
hands  of  the  plaintiff's  agent,  to  whom,  the 
defendant  contended,  the  plaintiff  was  bound 
to  look  for  payment. 

VAN  NESS,  J.  1  consider  the  agreement  as 
creating  a  mere  lien  on  the  fund,  and  by  no 
means  a  relinquishment  of  the  defendant's 
personal  responsibility ;  it  is  a  collateral  secu- 
rity only. 

If  the  plaintiff  had  elected  to  proceed  against 
the  agent,  the  money  in  his  hands  would  have 
been  so  much  money  had  and  received  for  the 
use  of  the  plaintiff.  But  since  the  plaintiff 
has  elected  to  proceed  against  the  defendant, 
that  money,  in  the  event  of  a  recovery  here 
by  the  plaintiff,  will  be  so  much  money  had 
and  received  by  the  agent  for  the  use  of  the 
defendant. 

Tlfe  plaintiff  then  produced  a  written  agree- 
ment to  the  effect  above  mentioned,  in  which 
the  defendant  promised  to  pay  in  the  event  of 
a  failure  of  recovery  from  the  underwriters. 
The  plaintiff  thereupon  took  a  verdict,  subject 
fto  the  opinion  of  the  court  on  the  con-  ff22 
struction  and  operation  of  the  instrument.* 

Mr.  Baldwin  for  the  plaintiff. 

Mr.  S.  Jones  for  the  defendant. 


HAFF 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Preliminary  proofs,  under  survey  clause  on  a 
policy  of  insurance. 

A  SSUMPS1T,  on  a  policy  of  insurance  on 
OL  the  schooner  Lucy.  The  policy  con- 
such  a  case  it  is  presumed  that  the  filing  of  the  re- 
lease in  court  would  be  sufficient.  Every  objection 
of  interest  proceeds  on  the  presumption  that  it  may 
bias  the  mind  of  the  witness,  but  this  presumption 
is  taken  away  by  proof  of  his  having  done  all  in  his 
power  to  get  rid  of  the  interest.  Goodtitle  v.  Wei- 
ford,  Doug.,  141 ;  Phil.  L.  of  Ev.,  99. 

3.— It  is  a  well  established  rule  in  the  law  of  evi- 
dence "  that  when  a  person  makes  himself  a  party 
in  interest,  after  a  plaintiff  or  defendant  has  an  in- 
terest in  his  testimony,  he  may  not  by  this  deprive 
the  plaintiff  or  defendant  of  the  benefit  of  his  testi- 
mony." A  witness,  therefore,  cannot  disqualify 
himself  by  laying  a  wager  on  the  event  of  the 
cause.  Barlow  v.  Vowel,  Skin.,  586 ;  Rex.  v.  Fox,  I 
Str.,  652.  Nor  from  parity  of  reason  could  his  mere 
confession,  as  in  this  case,  makes  him  incompetent. 
But  these  facts  might  in  both  cases  go  to  his  credit. 
1  Str.,  652.  This  rule  of  evidence  is  an  exception  to 
the  general  rule  of  law.  but  it  is  founded  on  the 
true  principles  of  justice,  for  otherwise  it  would 
always  be  in  the  power  of  witnesses,  and  oftentimes 
in  that  of  the  adverse  party  himself,  to  deprive  the 
person  wanting  his  testimony  of  the  benefit  of  it. 
Peake  Ev.,  158. 

4.— This  case  came  before  the  court  in  May  Term, 
1808.  The  defendant  not  being  prepared  with  his 
points  according  to  the  rules  of  the  court.  Judg- 
ment passed  against  him,  ut  semb.,  3  Johns.,  542. 
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tained  the  following  clause :  "  that  if  the  ves- 
*15]  sel,  upon  a  regular  survey,  should  *be 
declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  or  incapable  of  prosecuting 
her  voyage  on  account  of  her  being  unsound  or 
rotten,  then  the  assurer  should  not  be  bound," 
&c.  The  vessel,  after  encountering  heavy 
weather,  was  condemned  at  one  of  her  inter- 
mediate ports  as  unseaworthy,  and  thereupon 
abandoned  by  plaintiffs. 

To  show  that  preliminary  proof  of  loss  had 
been  duly  made  to  the  defendants,  the  plaint- 
iff offered  a  witness  who  testified  that  he  went 
with  the  plaintiff  to  the  office  of  the  Insurance 
Company;  and  saw  him  deliver  the  abandon- 
23f]  ment  fand  certain  other  papers  (whose 
contents  were  unknown  to  the  witness)  to  a 
person  in  the  office ;  that  he  called  there  again 
with  the  plaintiff  about  one  month  after,  and 
went  with  him  into  the  Directors'  room  ;  that 
the  plaintiff  there  conversed  with  a  person 
who,  the  witness  imagined,  was  a  Director, 
and  inquired  whether  the  Company  were  sat- 
isfied ;  he  answered  that  the  only  paper  they 
wanted  was  the  survey. 

Mr.  Golden,  for  the  defendants,  contended 
that  from  this  testimony  it  did  not  appear  that 
satisfactory  proof  of  loss  had  been  exhibited 
to  the  defendants  ;  that  it  did  not  appear  that 
the  person  with  whom  the  plaintiff  conversed 
in  the  Directors'  chamber  was  one  of  the 
Directors ;  and  even  if  he  was  a  Director,  his 
admissions  or  expressions  of  satisfaction  would 
not  bind  the  Company.  (Beatty  v.  Tlie  Mar. 
Ins.  Co.,' 2  Johns.,  109.)  And  further,  that 
the  survey  was  a  material  part  of  the  prelim- 
ary  proof,  and  had  been  so  decided  at  N.  P. 
by  Mr.  Justice  Livingston. 

VAN  NESS,  J.  This  testimony  is  certainly 
not  sufficient.  Admitting  the  person  with 
whom  the  plaintiff  conversed  in  the  Directors' 
chamber  to  have  been  a  Director,  his  expres- 
sions show  that  the  Company  were  dissatisfied 
16*]  *with  the  papers  exhibited,  and  required 
other  documents.  Whether  they  had  a  right  to 
demand  the  survey  is  a  question  which  cannot 
now  be  decided. 

In  all  cases,  it  is  sufficient  to  exhibit  such 
proof  of  loss  as  ought  to  convince  a  reasonable 
man.  The  witness  is  ignorant  of  the  contents 
of  the  papers  exhibited  to  the  Company.  We, 
therefore,  cannot  decide  whether  or  not  these 
papers,  independent  of  the  survey,  con- 
24f]  tained  a  sufficient  fproof  of  loss,  with 
which  the  Company  ought  to  have  been  sat- 
isfied.1 

Mr.  J.  Radcliff  for  the  plaintiff. 
Mr.  Golden  for  the  defendants. 


fM'LEOD  v.  JOHNSTON.         [f25 

Testimony  arising  after  the  commencement  of 
an  action  is  admissible  to  explain  facts  occurring 
before. 

A  SSUMPSIT  for  money  had  and  received. 

A 

Plea,  the  general  issue. 

The  plaintiff-  offered  testimony  arising  after 
the  commencement  of  the  action,  but  merely 
going  in  explanation  *of  facts  which  had  [*1 7 
occurred  before  the  commencement.  To  this 
the  defendant  objected. 

VAN  NESS,  J.    The  testimony  is  admissible.2 

Mr.  Slosson  for  the  plaintiff. 
Mr.  J.  Radcliff  for  the  defendant. 

Cited  in— 6  Barb.,  56. 


fRUMSEY  ET  AL.  v.  LOVELL.      [f26 

Representation^  as  to  Credit  of  Third  Party  — 
When  Basis  of  Action  —  Evidence  —  Books 
Called  for,  When  Become  Evidence. 

If,  in  representing  the  credit  and  character  of  a 
merchant,  the  party  alleges  that  to  be  true  which  he 
knew  to  be  false,  or  fraudulently  conceals  what  he 
ought  to  have  revealed,  an  action  for  the  conse- 
quential damages  will  lie  against  him. 

If  such  an  action,  other  similar  representations, 
made  by  the  defendant  to  other  persons,  may  be 
given  in  evidence. 

Books  called  for  by  a  party,  and  produced,  do  not 
become  evidence  by  his  merely  inspecting  them 
without  asking  questions  about  them. 

In  an  action  for  a  false  representation  of  charac- 
ter, the  defendant  may  give  his  own  character  in 
evidence. 


was  a  special  action  on  the  case,  for 
J-  knowingly  and  deceitfully  asserting  and 
affirming  to  the  plaintiffs  that  one  Crowell 
was  a  person  of  credit,  and  worthy  to  be 
trusted,  whereby  the  plaintiffs  were  induced 
to  sell  him,  on  credit,  a  large  quantity  of  goods; 
whereas,  in  fact,  the  said  Crowell  was  not  a 
person  of  credit,  nor  worthy  to  be  trusted,  by 
reason  whereof  the  plaintiff  sustained  dam- 
age, &c. 

Plea,  not  guilty. 

It  appeared  in  evidence  that  on  Oct.  10,  1807, 
Crowell  called  on  the  plaintiffs  to  make  a  pur- 
chase, and  referred  them  to  the  defendant  for 
his  character  and  credit  as  a  merchant  ;  that 
upon  the  plaintiffs'  application  to  the  defend- 
ant on  this  subject,  he  declared  that  Crowell 
was  a  man  of  good  credit  ;  that  he  had  been 
but  a  short  time  in  business  ;  that  he  was  un- 
incumbered  with  debts  (except  as  to  a  debt  of 
about  $3,000  due  to  him);  that  he  would  trust 


1.— This  is  the  first  adjudication  upon  the  effect  of 
the  special  survey  clause  on  the  preliminary  proofs. 
Previous  to  the  introduction  of  that  clause,  it  wag 
enough  to  make  out  the  proof  of  interest  and  loss, 
by  the  exhibition  of  the  register,  invoice  and  pro- 
test. The  nonsuit  was  confirmed  by  the  Supreme 
Court,  Feb.  Term,  1809.  (4  Johns.,  132.)  The  court 
being  of  opinion  that,  under  the  circumstances  of 
this  case,  it  was  a  fair  presumption  that  a  survey 
bad  been  made  when  the  vessel  was  condemned, 
and  that  it  was  a  necessary  part  of  the  preliminary 
proof.  The  plaintiff  having  after  this  commenced 
another  action  against  the  Company,  produced  the 
survey,  which  stated  the  unseaworthiness  to  pro- 
ceed from  injuries  arising  from  storms  as  well  as 
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from  decay.  The  plaintiff,  however,  proved  that 
she  was  seaworthy  when  she  left  N.  Y..  and  had  a 
verdict,  which  was  confirmed  by  the  court  in  May 
Term,  1811.  8  Johns.,  165.  The  court  being  of 
opinion  that  the  survey  not  proceeding,  on  the 
single  ground  that  the  vessel  was  unsound  or  rot- 
ten, but  on  that  fact  connected  with  other  circum- 
stances, it  could  not  be  conclusive  that  rottenness 
alone  had  been  deemed  by  the  surveyors  sufficient 
cause  of  condemnation  for  unseaworthiness. 
2.— Fide  ace.  Danforth  v.  Culver,  11  Johns.,  146. 


NOTE.— Representations  as  to  credit  of  third  party— 
When  basis  of  action.  See  Upton  v.  Vail,  4  Johns., 
181,  note. 
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him  to  any  reasonable  amount ;  and  that  the 
plaintiffs  might  safely  trust  him. 
27f]  f The  plaintiffs'  counsel,  in  order  to  show 
a  fraudulent  connection  between  Lovell  and 
Crowell,  offered  to  show  that  the  defendant 
had  given,  about  the  same  time,  the  same  re- 
commendation to  various  other  persons.  This 
was  objected  to  by  the  defendant. 

18*]  *VAN  NESS,  J.  The  testimony  is  admis- 
sible. (Allison  v.  MattKieu,  3  Johns.',  235,  is  in 
point.)1 

The  plaintiffs'  counsel  then  called  for  the 
books  of  the  defendant,  to  inspect  the  account 
between  Lovell  and  Crowell,  The  defendant 
produced  them,  and  the  plaintiff  after  inspect- 
ing them,  refused  to  read  them  in  evidence  ; 
-and  the  court  decided  that  he  had  a  right  to 

1.— In  Beal  v.  Thacher,  3  Esp.  Gas.,  193,  which  was 
•also  an  action  on  the  case  of  giving  a  false  character 
per  quod,  &c.,  the  same  question  occurred.  Esrkine, 
for  tne  defendant,  objected  to  the  admissibility  of 
the  evidence  on  the  ground  that  it  was  "  res  inter 
olios  acta,"  and  introduced  into  the  cause  a  new 
issue  between  the  defendant  and  a  third  person. 
But  Lord  Kenyon  admitted  the  evidence,  on  the 
.ground  assumed  by  the  counsel  for  the  plaintiff  in 
this  case,  that  it  went  to  prove  a  subsisting  fraudu- 
lent connection  between  the  defendant  and  the 
party  trusted.  In  Snell  y.  Moses,  3  Johns.,  235, 
similar  testimo  piy  was  admitted  t»n  the  same  ground. 

2. — This  point  does  not  appear  to  be  exactly  set- 
tled in  the  books.  The  decisions  in  England  are 
contradictory.  In  Sayer  v.  Kitchen,  1  Esp.,  209, 
the  defendant  having  given  notice  to  the  plaintiff 
to  produce  his  books,  they  were  produced,  and  after 
inspection  by  the  defendant,  he  declined  offering 
them  in  evidence.  The  plaintiff  insisted  that  the 
defendant  having  called  for  the  books,  he  thereby 
made  them  evidence.  But  Lord  Kenyon  ruled  that 
it  did  n  >t  make  them  evidence  ;  that  if  the  counsel 
on  one  side  called  for  the  other's  books,  and  made 
no  use  of  them,  is  was  only  matter  of  observation  to 
the  counsel  on  the  other  side  that  the  entries 
therein  were  in  favor  of  his  client,  but  did  not  en- 
title him  to  use  them  as  evidence.  In  the  case,  how- 
-ever,  of  Wharam  v.  iiputledge,  5  Esp.  Oas.,  235,  Lord 
Ellenborough  held  a  different  doctrine.  In  that  case 
the  defendant's  counsel  called  for  a  book  referred 
to  by  the  witness  for  the  plaintiff.  It  was  answered 
by  the  plaintiff's  counsel,  that  they  should  have  the 
book,  provided  it  was  then  to  be  received  in  evi- 
dence. The  defendant's  counsel  requested  to  see  it 
first.  Lord  Ellenborough  :  "  You  cannot  ask  for  a 
t>ook  of  the  opposite  party,  and  he  determined 
upon  the  inspection  of  it,  whether  you  will  use  it  or 
not.  If  you  call  for  it  you  make  it  evidence  for  the 
other  side,  if  they-think  fit  to  use  it." 

This  question  came  before  the  Supreme  Court  of 
this  State,  in  the  case  of  Lawrence  y.  Van  Horne,  1 
•Cai.,  276,  and  the  court  were  divided  in  opinion. 
Kadcliff,  J".,  was  of  opinion  that  as  the  notice  to  pro- 
duce a  paper,  requires  it  to  be  produced  in  evidence, 
that  when  once  called  for  and  produced,  it  became 
evidence  of  course,  and  could  not  be  called  for  on 
any  other  terms.  That  neither  the  court,  nor  the 
party  could  enforce  its  production  for  the  mere 
purpose  of  inspection.  Thompson,  J.,  was  of  opin- 
ion that  the  rule  laid  down  by  Lord  Kenyon  in 
Siayer  v.  Kitchen,  was  founded  in  good  sense  and 
best  calculated  to  answer  the  ends  of  justice.  That 
the  party  calling  for  a  paper,  had  a  right  to  inspect 
it,  and  then  make  his  election,  whether  he  would 
read  it  in  evidence  or  not.  In  the  case  of  Kenny  y. 
Van  Horne,  1  Johns..  385,  this  point  was  again 
brought  into  discussion,  and  seems  to  have  under- 
gone a  more  deliberate  investigation  than  in  any 
former  case.  Spencer,  J".,  in  pronouncing  the  opin- 
ion of  the  court,  adopts  the  reasoning  of  one  of  the 
counsel,  who  contended  that  the  notice  to  produce 
papers  was  analogous  to  a  bill  in  chancery  for  a 
discovery,  where  the  answer  would  be  evidence  only 
for  the  adverse  party.  That  on  account  of  the  ex- 
pense and  delay  attending  bills  of  discovery,  the 
practice  of  calling  for  papers  had  been  introduced, 
and  consequently  ought  to  be  governed  by  the  same 
rules.  That  it  would  be  unreasonable  and  unjust, 
to  make  a  paper  evidence,  because  it  was  called  for; 
the  most  injurious  consequences  might  result  from 
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inspect  them,  and  that  they  did  not  thereby  be- 
come evidence  in  the  cause.  But  that  if  a 
person  calling  for  books,  asks  any  questions 
to  a  witness  in  explanation  of  any  item  in  the 
books  they  are  then  in  evidence,  and  the 
opposite  party  may  read  them  to  the  jury.2 

f*The  plaintiffs  proved  further,  [f28  *19 
that  when  the  defendant  recommended  Crowell 
to  them,  he  held  a  bond  and  warrant  of  attor- 
ney, executed  in  his  favor  by  Crowell  ;  that 
*they  were  dated  Aug.  29,  1807;  that  the  [*2O 
penalty  of  the  bond  was  $14,000,  conditioned 
for  the  fpayment  of  $7,000  ;  that  this  fact  [f29 
was  not  disclosed  to  the  plaintiffs  by  the  defend- 
ant. Crowell  absconded  about  Nov.  12.  Nov. 
11,  judgment  was  entered  up  on  the  said  bond 
and  afi.  fa.  issued  ;  the  contents  of  Crowell's 
store  were  sold  on  the  same  fday,  at  private  [f30 

such  a  rule  of  evidence.  This  question,  however, 
cannot,  ^perhaps,  be  considered  as  settled  by  this 
case,  the  decision  having  rested  ultimately  on  other 
grounds,  and  the  opinion  above  stated  is  placed 
under  an  ut  semhle  by  the  reporter.  The  rule,  how- 
ever, is  so  consistent  with  good  sense  and  sound 
policy,  that  I  presume  there  can  be  but  little  doubt 
of  its  adoption,  when  the  question  comes  solemnly 
before  the  court.  There  is  another  difficulty  con- 
nected with  this  subject,  which  it  may  be  advisable 
to  note  in  this  place.  There  has  been  a  considerable 
fluctuation  of  opinion  among  the  judges  in  England, 
upon  the  question  how  far  a  paper  produced  under 
a  notice  is  evidence,  without  further  proof.  Lord 
Mansfleld  was  of  opinion  that  the  party  calling  for 
it  need  not  prove  it  when  produced,  but  might  at 
once  read  it  in  evidence.  Thompson  v.  Jom's,  B.  R., 
18,  G,  3 ;  Passal  v.  Goodal,  M,  1782,  cited  in  Hex  v. 
Middleroy,  2  D.  &  E.,  42.  This  opinion,  when  at- 
tempted to  bo  extended  to  third  persons,  was  strong- 
ly opposed  by  Lord  Kenyon,  who  declared  that 
nothing  but  a  solemn  judgment  of  the  House  of 
Lords  would  ever  persuade  him  of  the  correctness 
of  the  rule. 

Mr.  Peake,  in  his  Treatise  on  Evidence,  considers 
Lord  Mansfield's  opinion  as  unobjectionable,  where 
a  party  to  the  instrument  produces  it  on  such  notice, 
as  he  must  know  whether  he  executed  such  an  in- 
strument or  not.  Peake  Ev.,  109.  The  latest  decis- 
ion in  the  Court  of  K.  B.  on  this  subject,  is  the  case 
Gordon  v.  Secretan,  8  East,  548.  There  the  instru- 
ment produced  at  the  trial  under  notice,  appeared 
to  have  been  executed  by  the  party  producing  it 
and  ttyird  persons,  and  was  attested  by  subscribing 
witnesses.  And  it  was  held  by  Lord  Ellenborough 
and  the  whole  court,  that  the  production  of  it  in 
this  manner  did  not  dispense  with  the  necessity  of 
proving  it  by  the  subscribing  witnesses,  although 
unknown  before  the  party  calling  for  it.  In  Wethus- 
ton  v.  Edgington,  2  Campb.,  94,  this  decision  was 
adhered  to,  •  and  was  considered  as  extending  as 
well  to  instruments  not  under  seal,  as  to  those 
under  seal.  Heath,  J".,  however,  says  the  old  rule 
was  "the  sensible  one,  that  an  instrument  coming 
from  the  opposite  party  was  prima  facie  to  be 
taken,  to  be  duly  executed.  In  Pearce  v.  Hopper 
in  the  C.  P.,  3  Taunt.,  60,  Mansfield,  Ch.  J.,  admits 
the  authority  of  Gordon  v.  Secretan,  but  considers 
the  case  of  a  plaintiff  producing  a  deed  under  which 
he  holds  an  estate  as  an  exception  to  the  rule.  See 
Phil.  L.  of  Ev.,  343.  The  rule,  therefore,  in  England 
is  general,  requiring  proof  of  the  instrument, 
whether  produced  by  a  party  or  by  a  third  person, 
liable,  however,  like  all  other  rules  to  exception. 
McKinnon,  Phil.  Ev.,  92.  In  Kenny  v.  Van  Horne, 
1  Johns.,  395,  a  bottomry  bond  had  been  produced 
at  the  trial  upon  a  notice,  and  had  been  read  in  evi- 
dence without  further  proof.  Upon  this  subject 
Spencer,  J".  objected :  "I  must  not,  however,  be  un- 
derstood as  sanctioning  the  course  adopted  at  the 
trial,  in  admitting  the  paper  to  be  read  without 
proof,  because  notice  had  been  given  to  produce  it, 
and  it  had  been  called  for  and  perused."  The  objec- 
tion to  the  rule  as  established  in  England  is,  that  the 
party  who  calls  for  the  instrument  from  the  oppo- 
site side  is  ignorant  of  the  name  of  the  attesting 
witness,  and  therefore  cannot  come  prepared  to 
prove  it.  It  is  suggested  by  Mr.  Campbell,  in  his  IV. 
P.  Cas.,  Vol.  II.  95,  that  this  may  be  obviated,  by 
obtaining  a  rule  of  court,  or  a  judge's  order  to  in- 
spect the  instrument  before  the  trial. 
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sale,  under  the  direction  of  the  defendant,  for 
$6,000,  of  which  $2,900  were  paid  to  Lovell. 

The  defendant's  counsel,  in  the  opening  of 
the  defense,  offered  testimony  as  to  the  defend- 
ant's character,  for  integrity,  &c.  This  was  ob- 
jected to  by  the  plaintiff's  counsel.  But  the 
court  admitted  the  testimony,  and  said  that 
the  defendant,  by  entering  into  evidence  of  his 
21*]  *character,  gave  the  plaintiffs  a  right  to 
offer  testimony  to  impeach  it.1 
31f]  -fThe  defendant  then  proved  that  the 
bond  and  warrant  of  attorney  had  been  given 
to  him  by  Crowell,  to  secure  him  from  the 
debts  of  a  former  partnership  in  which  Crow- 
ell  had  been  engaged,  and  which,  upon  the 
dissolution  of  that  partnership,  he  had 

1.— The  accuracy  of  this  decision  is  questionable. 
It  would  seem  to  imply  that  a  party  might  in 
every  case  volunteer  testimgny  of  his  general  good 
character,  at  the  peril  merely  of  encountering  testi- 
mony to  impeach  it  from  the  opposite  side.  This 
certainly  is  not  the  correct  rule  ;  it  would  tend  to 
screen  a  party,  when  particular  fraud  was  charged 
against  him.  That  this  species  of  testimony  is  not 
admissible  of  course,  appears  manifest  from  the 
opinion  of  Lord  Kenyon,  in  King  v.  Francis,  3  Esp.. 
116.  That  was  an  action  for  criminal  conversation, 
and  the  defendant's  counsel  on  the  cross-examina- 
tion of  the  plaintiff's  witnesses,  attempted  to  im- 
peach the  plaintiff's  character,  by  showing  that  he 
was  a  dissipated  person,  but  failed.  The  plaintiff 
then  offered  witnesses  in  support  of  his  character. 
The  admissibility  of  this  evidence  was  opposed  by 
the  defendant's  counsel.  Lord  Kenyon  would  not 
allow  the  evidence  to  be  received  :  he  observed  that 
it  was  true  in  general,  that  at  trials  at  Nisi  Pruts, 
the  characters  of  the  parties  on  the  record  was  not 
matter  to  be  examined  into  by  evidence :  that 
though  the  cross-examination  of  the  plaintiff's 
witnesses  had  been  directed  to  impeach  the  charac- 
ter and  conduct  of  the  plaintiff,  he  did  not  think  that 
authorized  him  to  break  through  the  rule  of  evi- 
dence, by  going  into  evidence  of  character,  which 
stood  unimpeached.  If  the  general  character  of  the 
party  is  put  in  issue  by  the  very  proceeding  itself, 
then  it  is  a  fair  subject  of  inquiry  on  both  sides. 
Peake  Ev.,  7 :  1  Johns.,  52.  Thus,  in  an  action  of 
crim.  con.,  the  husband,  by  bringing  the  action, 
having  put  the  wife's  general  character  and  be- 
havior in  issue,  the  defendant,  in  mitigation  of 
damages,  may  give  in  evidence  particular  facts  of 
the  wife's  adultery  with  others,  or  her  lewdness  be- 
fore marriage.  Elsam  v.  Francis,  1  Esp.  Cas.,  562 ; 
Bull..  N.  P.,  296  ;  1  Johns..  52. 

But  when  a  particular  fraud  is  imputed  to  a  party, 
general  evidence  of  character  is  inadmissible.  Doe 
v.  Walker,  4  Esp.,  50.  In  ejectment  by  an  heir  at 
law.  to  set  aside  a  will  for  fraud  and  imposition 
committed  by  defendant,  he  shall  not  be  permitted 
to  call  witnesses  to  prove  his  general  good  character. 
Goodright  v.  Hicks,  cited  Bull.,  269.  To  this  rule 
however,  there  are  exceptions.  Thus  when  wit- 
nesses to  a  will  are  dead,  and  it  is  impeached  on  the 
ground  of  fraud  in  procuring  it,  and  that  fraud  is 
imputed  to  the  deceased  witnesses,  evidence  may 
be  called  to  their  characters.  4  Esp.,  50.  So  in  the 
great  case  of  Joliffe's  Will,  1  Bl.,  365,  witnesses 
are  examined  as  to  the  character  of  the  person  by 
whom  the  will  was  prepared,  and  the  legality  of  that 
testimony  was  not  doubted. 

2.— The  law  of  this  case  having  been  the  subject 
of  considerable  discussion  in  England,  and  a  great 
diversity  of  opinion  as  to  its  accuracy  having  pre- 
vailed among  very  able  judges  and  lawyers,  an  his- 
torical review  of  the  cases  may  be  instructive.  The 
first  direct  authority,  and  the  leading  case  on  this 
subject  in  the  English  courts,  is  the  case  of  Pasley 
v.  Freeman,  3  T.  R.,  51,  decided  in  the  year  1789, 
while,Lord  Kenyon  was  Ch.  J.  It  is  there  held  that 
a  false  affirmation  of  the  credit  of  a  person,  made 
with  intent  to  defraud  a  third  person  about  to  deal 
with  him,  is  the  ground  of  an  action  on  the  case  in 
the  nature  of  deceit,  if  such  third  person  is  thereby 
Induced  to  trust,  and  sustains  damage.  In  that 
case  Mr.  Justice  Grose  dissented  from  the  opinion 
of  the  court.  He  held  that  the  old  writ  of  deceit,  to 
which  this  action  was  said  to  be  analogous,  could 
only  be  brought  against  a  party  to  the  contract, 
and  when  there  is  a  promise,  express  or  implied, 
that  the  fact  misrepresented  is  true.  That  if  the 
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agreed  to  pay,  and  ffrom  which  *had  [|32  *22 
Lovell  indemnified  CrowelPs  partner.  He 
also  offered  other  testimony  rebutting  the 
acienter. 

VAN  NESS,  J.,  ruled,  that  if  the  defendant 
had  represented  as  true  what  he  knew  at  the 
time  to  be  false,  or  had  fraudulently  concealed 
what  he  ought  to  have  disclosed,  that  the 
plaintiff  would  then  be  entitled  to  recover.2 

The  jury  found  a  verdict  for  the  defendant. 

Messrs.  Robinson,  Golden  and  Emmet  for  the 
plaintiffs. 

Messrs.  D.  B.  Ogden,  Wilkins  and  King  for 
the  defendant. 

assertion  be  a  nude  assertion,  it  is  that  sort  of  mis- 
representation, the  truth  of  which  does  not  lie 
merely  in  the  knowledge  of  the  defendant,  but 
may  be  inquired  into,  and  the  plaintiff  is  bound  so 
to  do,  and  he  cannot  recover  a  damage  which  he 
has  suffered  by  his  own  laches.  The  next  case  is 
that  of  Eyre  v.  Durnford,  1  East,  327,  where  the 
authority  of  Pasley  v.  Freeman  seems  to  have  been 
unquestioned.  But  in  the  next  case  (Heycraft  v. 
Creassy.  2  East,  103),  Lord  Kenyon  attempted  to- 
extend  the  doctrine  of  Pasley  v.  Freeman,  to  all 
cases  of  false  representation  accompanied  with 
damage,  although  the  party  making  such  repre- 
sentation were  himself  the  dupe.  He  there  ex- 
pressly held  that  the  want  of  criminal  intention  in 
the  party  making  the  representation  made  no  dif- 
ference, provided  the  representation  was  untrue  ; 
that  the  maxim,  "  Actus  nnn  reum  facit  nm  menx 
»it  rea,"  fapplied  only  to  criminal  cases.  The  [+33' 
other  judges,  however,  overruled  this  doctrine,  and 
decided  that  the  false  representation,  to  be  action- 
able, must  be  made  "malo  animo:"  and  that  there 
must  be  something  more  than  misapprehension 
and  mistake.  In  this  case,  Grose,  J"..  again  ex- 
pressed his  dissent  to  the  case  of  Pasley  v.  Free- 
man. He  said  he  was  unable  to  comprehend  the 
grounds  on  which  that  case  was  decided.  In  Tapp 
v.  Lee,  3  Bos.  &  P.,  367,  the  question  came  before 
the  C.  P.,  and  the  case  of  Pasley  v.  Freeman  was 
there  recognized,  Lord  Alyanly  observing,  that 
after  the  determinations  which  had  taken  place,  he 
was  bound  to  hold  that  such  an  action  would  lie  : 
though  he  much  wished  the  Legislature  would 
interfere  to  restrain  such  actions,  unless  the  repre- 
sentations were  reduced  to  writing.  Chambre,  J., 
in  the  same  case,  concurred  with  Lord  Alvanly,  in 
wishing  the  Legislature  would  interfere,  but  at  the 
same  time  remarked  that  it  was  true  the  action  was 
modern  in  practice,  but  that  if  there  had  been  no 
decision  on  the  subject,  he  would  think  it  founded 
on  solid  legal  principles. 

In  Evans  v.  Bucknell,  6  Ves.,  Jr.,  186,  Lord  Chan- 
cellor Eldon  expresses  his  decided  conviction  against 
these  cases.  His  language  is  as  follows :  "  As  to 
the  case  of  Pasley  v.  Freeman,  it  is  almost  improper 
to  say  anything  at  this  day,  having  a  tendency  to 
shake  it.  1  know  that  Mr  Justice  Grose  very  lately 
held  the  same  opinion  as  he  did  at  the  time  of  the 
judgment.  The  doctrine  in  that  case  is,  in  practice 
and  experience,  most  dangerous.  It  will  become 
necessary,  in  order  to  protect  men  from  the  conse- 
quences, that  the  Statute  of  Frauds  should  be  ap- 
plied to  that  case.  I  have  always  said,  when  I  was 
Chief  Justice,  that  I  so  far  doubted  the  principles  of 
that  case,  as  to  make  it  not  unfit  to  offer,  as  I  al- 
ways did,  to  the  counsel,  that  a  special  verdict, 
should  be  taken;  but  that  offer  was  so  uniformly 
rejected  that  I  supposed  I  was  under  some  error  on 
the  subject.  I,  therefore,  could  only  point  out  to 
the  jury  the  danger  of  finding  a  verdict  upon  such 
principles,  and  I  succeeded  in  impressing  them 
with  a  sense  of  that  danger  so  far,  that  the  plaint- 
iff in  such  actions  very  seldom  obtained  a  verdict." 

Lord  Chancellor  Erskine,  however,  in  the  case  of 
Clifford  .v.  Brook,  13  Ves.,  Jr.,  132,  holds  the  op- 
posite opinion.  In  speaking  of  the  case  of  Pasley, 
v.  Freeman,  he  says:  "  With  regard  to  that  case,  a 
considerable  difference  of  opinion  prevails,  and 
some  of  the  most  correct  judgments  appear  to  me 
to  have  been  surprised.  My  opinion  of  this  species 
of  action  does  not  concur  with  that  of  Lord  Eldon, 
as  expressed  in  the  case  of  Evans  v.  Bucknell, 
which  opinion  against  that  action  I  know  His  Lord- 
ship constantly  held  in  the  Court  of  C.  P.  The 
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23*  34-36f]     *fELSE  9.  FERRIS. 

Slander  —  Words  Actionable  per  se  —  General 
Issue — Mitigation. 

"  He  will  be  a  bankrupt  in  six  months,"  action- 
able per  se.  Under  the  general  issue,  the  truth  of 
words  cannot  be  given  in  evidence  in  mitigation. 

That  words  were  spoken  in  heat,  goes  in  mitiga- 
tion only. 

THIS  was  an  action  of  slander,  for  saying 
of  the  plaintiff,  "  he  will  be  a  bankrupt 
in  six  months."     No  special  damage  was  al- 
leged in  the  declaration. 
Plea,  the  general  issue. 

mistake  of  those  who  invade  the  principle  of  that 
action  consists  in  this,  the  proposition  is  not,  that 
if  a  man,  asked  whether  a  third  person  may  be 
trusted,  answers  "  you  may  trust  him,  he  is  a  very 
honest  man  and  worthy  of  trust,"  an  action  will 
lie ;  if  he  proves  otherwise  ;  there  must  be  the 
knowledge  at  the  time  ;  that  is  the  sound  principle  ; 
that  the  defendant  knowing  that  person  to  be  dis- 
honest, insolvent  and  unworthy  of  truth,  made  the 
representation.  The  case  of-  Pasley  v.  Freeman 
stands  upon  the  clearest  principles  of  jurispru- 
dence, and  has  no  connection  with  the  Statute  of 
Frauds. 

This  question  came  before  the  Supreme  Court  of 
this  State,  collaterally,  in  the  case  of  Ward  v.  Cen- 
ter, 3  Johns.,  280,  but  received  no  decision  from  the 
court.  Mr.  Justice  Van  Ness  seems  there,  however, 
to  hint  his  disapprobation  of  the  case  of  Pasley  v. 
Freeman.  The  case  of  Pasley  v.  Freeman,  he  says, 
seems  to  have  been  taken  for  law,  but  it  never  has, 
to  my  knowledge,  received  the  sanction  of  this 
court.  That  the  principles  on  which  that  decision 
was  made  have  been  carried  far  enough,  has  been 
admitted,  and  that  this  is  an  action  not  to  be  en- 
couraged, so  long  as  the  provisions  of  the  Statute 
of  Frauds  are  considered  salutary,  I  am  fully  per- 
suaded. 

In  the  case,  however,  of  Upton  v.  Vail,  6  Johns., 
181,  the  case  of  Pasley  v.  Freeman  was  recognized 
and  sanctioned  in  the  Supreme  Court.  One  of  the 
points  made  by  the  defendant's  counsel  in  that  case 
was,  that  this  action  would  not  lie,  without  a  mem- 
orandum in  writing.  Kent,  Ch.  J..  in  pronouncing 
the  opinion  of  the  court,  says :  "  In  relation  to  the 
case  of  Pasley  v.  Freeman,  I  have  carefully  ex- 
amined the  reasoning  of  the  judges  in  that  case, 
and  in  the  subsequent  cases,  and  I  profess  my  ap- 
probation of  the  doctrine  on  which  it  was  decided. 
The  case  was  not  decided  on  any  new  ground,  but 
upon  the  application  of  a  principle  of  natural  jus- 
tice, long  recognized  in  the  law,  tttat  fraud  or  de- 
ceit accompanied  with  damage,  is  a  good  cause  of 
action.  The  only  plausible  objection  to  it  is,  that 
in  its  application  to  this  case,  it  comes  within  the 
mischief  which  gave  rise  to  the  Statute  of  Frauds, 
and  that,  therefore,  the  representation  ought  to  be 
in  writing.  But  this,  I  apprehend,  is  an  objection 
arising  from  policy  and  expediency,  for  it  is  certain 
that  the  Statute  of  Frauds,  as  it  now  stands,  has 
nothing  to  do  with  the  case."  The  same  question 
came  again  before  the  court  in  Young  v.  Covert, 
8  Johns.,  24,  and  the  court  there  held  the  same 
doctrine,  refusing  however  to  extend  the  case,  and 
confining-  the  action  to  cases  of  actual  fraud,  and  de- 
claring that  the  simple  fact  of  false  representa- 
tion, unconnected  with  fraudulent  design,  is  not  suf- 
ficient. 

The  rule  in  Pasley  v.  Freeman  is  applicable  also 
to  the  case  of  a  fraudulent  concealment.  Eyre  v. 
Durnford,  1  East,  317. 

From  the  cases,  therefore,  above  referred  to,  it 
follows  that  the  action  for  a  false  representation  of 
character,  upon  the  principle  of  Palsey  v.  Freeman, 
is  sustainable  in  this  State,  although  it  may  be 

NOTE.— Slander  and  libel— Words  regarding  one  in 
his  trade  or  profession  actionable  per  se.  See  Foot  v. 
Brown,  8  Johns.,  64,  note. 

Proof  of  truth  of  charge  held  inadmissible  in  mit- 
igation of  damages.  Warmouth  v.  Cramer,  3  Wend., 
395 ;  Purple  v.  Horton,  13  Wend.,  9 ;  Fero  v.  Ruscoe, 
4  N.  Y.,  162 ;  Kennedy  v.  Gilford,  19  Wend.,  296. 

But  see  Code  Civil  Procedure,  sec.  [165],  and  Bush 
v.  Prosser,  11  N.  Y.,  347 ;  Wachter  v.  Quenzer,  29  N. 
Y.,  547  ;  Littlejohn  v.  Greeley,  13  Abb.  Pr.,  311 ;  Bis- 
bey  v.  Shaw,  12  N.  Y.,  67. 

ANTHON. 


The  defendant  proved,  in  bar,  that  the 
words  were  spoken  in  heat. 

*VAN  NESS,  J.  The  words  are  unques-  [*24 
tionably  actionable  *per  se  /'  their  being 
spoken  in  heat  can  only  be  in  mitigation/5 

fThe  defendant,  in  mitigation,  offered  [|37 
to  prove  the  truth  of  the  expressions  by  some 
equivocal  facts. 

VAN  NESS,  J.  Under  the  general  issue,  the 
truth  of  words  can  never  be  given  in  evidence 
in  mitigation  of  damages.8 

Mr.  C.  Bogart\ior  the  plaintiff. 
Mr.  Boyardus  for  the  defendant. 

doubted  whether  the  reasoning  of  Grose,  J".,  in  that 
case,  as  to  its  being  a  mere  nude  assertion,  which 
the  opposite  party  might  inquire  into,  and  there- 
fore not  at  all  the  subject  of  the  old  writ  of  deceit, 
has  ever  received  a  satisfactory  answer.  See  7, 
Cr.,  69. 

1.— If  one  says  of  a  merchant,  "  he  is  a  bankruptly 
knave,"  or  "he  will  be  a  bankrupt  within  two 
days,"  or  such  like  insinuations,  these  words  are 
actionable.  4  Co.,  19  a ;  see  Cro.  Jac.,  578,  Starkie 
on  Slander,  134;  5  Johns.,  476. 

2.— A  different  opinion  has  been  entertained  by 
some  lawyers  and  judges  (3  Mass.,  553),  but  certain- 
ly without  foundation;  no  case  can  be  found  where 
the  fact  of  the  words  having  been  spoken  in  heat 
has  been  allowed  to  be  received  in  bar.  Words 
spoken  in  the  warmth  of  passion  may  sometimes 
be  less  injurious  to  the  character  of  the  party 
slandered,  than  when  used  with  a  cool,  deliberate 
purpose  to  defame,  but  certainly  can  never,  for 
that  reason,  be  deemed  so  far  harmless,  as  to  be 
allowed  to  pass  without  legal  animadversion.  On 
this  subject  -Mr.  Selwyn  very  correctly  remarks, 
that  actions  for  words  should  not  be  brought  on 
slight  and  trivial  occasions,  and  when  the  words 
are  merely  words  of  heat,  anger  or  passion,  spoken 
suddenly,  or  without  deliberation,  such  actions 
should  be  discountenanced ;  but  that,  at  the  same 
time,  it  has  been  truly  said  by  Wray,  Ch.  J.,  that 
unless  the  party  injured  by  false  and  malicious 
scandal,  had  a  remedy  at  law,  it  would  be  a  verbis 
ad  verbera,  and  the  consequences  might  be  fatal. 
2  Selw.  N.  P.,  1155. 

3.— The  case  of  Underwood  v.  Parks,  2  Str.,  1200, 
17,  G,  2,  is  the  leading  case  on  this  subject.  There, 
in  an  action  for  words,  the  defendant  pleaded  not 
guilty  and  offered  to  prove  the  words  to  be  true,  in 
mitigation  of  damages,  which  the  Chief  Justice  (Lee) 
refused  to  permit,  saying  that  at  a  meeting  of  all 
the  judges  upon  a  case  that  arose  at  the  C.  P.,  a 
large  majority  of  them  had  determined  not  to  allow 
it  for  the  future,  but  that  it  should  be  pleaded, 
whereby  the  plaintiff  might  be  prepared  to  defend 
himself  as  well  as  to  prove  the  speaking  of  the 
words.  That  this  was  now  a  general  rale  amongst 
them  all,  which  no  judge  would  think  himself  at 
liberty  to  depart  from,  and  that  it  extended  to  all 
sorts  of  words,  and  not  barely  to  such  as  imported 
a  "charge  of  felony."  Previous  to  this  decision, 
the  opinions  of  the  judges  seem  very  much  to  have 
fluctuated.  Six  years  before  this,  there  had  been  a 
meeting  of  the  twelve  judges  on  this  same  subject. 
Smith  v.  Richardson,  Willes,  20, 11,  G,  2.  And  they 
were  unanimously  of  opinion  that  when  the  words 
imported  a  general  felony,  as  "thou  art  a  thief," 
or  "  thou  stolest  ahorse,"  the  defendant  ought  not 
to  be  allowed  on  the  general  issue,  to  give  the  truth 
of  the  fact  in  evidence,  in  mitigation  of  damages ; 
four  of  the  judges,  however,  were  of  the  opinion 
that  such  evidence  was  admissible  when  the  words 
imported  a  particular  felony.  But  in  the  case  of 
Underwood  v.  Parks,  the  judges  were  unanimously 
of  opinion  that  the  same  rule  extended  to  all  cases 
of  slander,  whether  the  words  charged  a  felony  or 
not.  In  the  case  of  Andrews  v.  Van  Duzen,  11 
Johns.,  38,  the  Supreme  Court  recognized  the  rule 
mentioned  as  the  ground  of  the  decision  in  Under- 
wood v.  Parks,  that  a  defendant  cannot  give  in 
evidence  under  the  general  issue,  in  an  action  of 
slander,  matter  which  might  be  pleaded  in  bar— 
which  amounts  to  a  full  adoption  of  that  case.  In 
the  case  in  the  text,  it  appears  that  the  truth  of  the 
expressions  was  not  oifered  directly  in  evidence, 
but  equivocal  facts  tending  to  the  same  point  were 
offered.  The  offer  was  made  in  this  form,  in  all 
probability,  with  reference  to  another  class  of  cases 

51 


NEW  YORK  NISI  PRITJS  CASES. 


1808 


26*  38-42f]    *fHOWLAND 

t>. 

THE  COMMERCIAL  INSURANCE  COM- 
PANY. 

Marine  Insurance  —  Return  of  Premiums — 
Short  Interest — Apportionment —  Contraband 
Risk. 

An  action  for  return  of  premium,  on  account  of 
short  interest,  will  not  lie,  if  the  plaintiff's  inter- 
est to  the  extent  insured,  was  covered  at  any  time 
during  the  voyage. 

Where  there  are  three  several  policies  on  the  same 
subject,  but  on  different  risks,  they  cannot  be  taken 
into  consideration  on  a  computation  of  short  inter- 
est, nor  can  there,  for  that  purpose,  be  an  appor- 

which  seems  to  me  not  to  be  very  distinctly 
characterized  in  the  books.  This  class  is  supposed 
to  introduce  this  rule,  that  there  where  the  facts 
do  not  amount  to  a  complete  justification,  and 
therefore  cannot  be  pleaded  as  such,  but  tend  to 
prove  the  truth  of  the  charge,  they  may  be  given 
in  evidence,  under  the  general  issue,  for  the  pur- 
pose of  mitigating-  the  damages.  This,  as  a  rule  of 
evidence,  appears  to  me  very  loose,  and  entirely 
inconsistent  with  the  decision  in  Underwood  v. 
Parks.  According  to  that  case,  under  the  general 
issue,  the  truth  is  inadmissible :  but  according  to 
the  cases  we  are  about  to  consider,  if  the  common 
interpretation  is  to  be  deemed  correct,  the  mere 
similitude  of  truth  is  to  be  received,  and  thus  an 
artful  defendant  may  invariably  ruin  the  character 
of  a  plaintiff  by  shaping  his  defense  a  little  short  of 
a  justification.  Per  Best,  Sergt.,  2  Campb.,  251. 
Sir  James  Mansfield,  in  the  case  of  the  Earl  of  Lei- 
cester v.  Walter,  2  Campb. ,251,  admits  this  rule  with 
great  reluctance,  and  seems  to  be  fully  impressed 
with  the  difficulties  which  must  necessarily  arise  in 
its  application.  It  appears  to  me  that  a  very  differ- 
ent rule  is  to  be  drawn  from  those  cases,  not  so 
difficult  in  practice,  and  more  consistent  with  the 
case  of  Underwood  y.  Parks;  and  as  this  subject 
has  as  yet  only  met  with  2V.  P.  interpretations,  and 
has  not  been  discussed  at  bar,  I  shall  not  be  deemed 
presumptuous  in  offering  my  impressions.  Malice 
being  the  gist  of  this  action,  the  damages  will 
always  be  proportioned  to  the  degree  of  malice 
manifested  by  the  defendant ;  consequently,  all 
such  facts  as  tend  to  diminish  the  presumed  or 
actual  malice,  are  admissible,  sometimes  in  bar, 
and  sometimes  in  mitigation,  according  as  they 
remove  malice  entirely  or  merely  diminish  it.  If 
the  defendant  is  the  author  of  the  slander,  his 
offense  is  very  different  from  that  of  a  man  who 
merely  circulates  an  existing  rumor.  It,  therefore, 
may  be  proper  to  allow  a  defendant,  in  diminution 
of  the  malice  charged  against  him,  to  show  under 
what  circumstances  of  suspicion  or  existing  rumor 
he  used  the  expressions  complained  of ;  and  the 
cases  in  my  judgment  go  no  further.  Thus  in 
Knobel  v.  Fuller,  cited  from  M.  S.  in  Peake's  Ev., 
•  287,  but  reported  more  at  large  in  Starkie  on  Slan- 
der, 456,  the  action  was  brought  fora  libel,  charg- 
ing the  plaintiff  with  having  been  concerned  with 
a  person  of  the  name  of  Knowles,  in  procuring 
money  from  the  relatives  and  friends  of  persons 
convicted  of  capital  offenses,  under  pretense  of 
being  able  to  procure  pardons,  through  the  inter- 
ference of  the  Duke  of  Portland,  in  whose  service 
the  plaintiff  was.  The  defendant,  under  the  general 
issue,  offered  to  show  grounds  of  suspicion  of  the 
truth  of  the  charge  against  the  plaintiff.  Eyre, 
Ch.  J.,  at  first  doubted  whether  this  testimony  was 
admissible,  but  afterwards  acquiesced  in  the  dis- 
tinction taken  by  Adair,  Sergt.,  who  admitted  that 
the  defendant  could  not  give  in  evidence  under  the 
general  issue,  facts  which  if  pleaded  would  amount 
to  a  justification,  but  contended  that  they  might 
prove  facts,  which  showed  there  was  cause  of 
suspicion,  and  therefore  proved  that  the  defendants 
were  not  induced  to  publish  the  libel  through 
malice,  but  for  the  purpose  of  conveying  informa- 
tion to  the  public,  this  being  a  concern  of  a  public 
nature.  Eyre,  in  adopting  this  distinction,  how- 


NOTE.— Marine  insurance— Return  of  premium. 
See  Graves  v.  Mar.  Ins.  Co.,  2  Cai.,  339,  note.  Holmes 
v.  United  Ins.  Co.,  2  Johns.  Cas.,  329,  reference  note. 

Insurance  on  contraband  articles.  See  Barnwall  v. 
Church,  1  Cai.,  317 ;  Seton  v.  Low,  1  Johns.  Cas.,  1, 
notes. 
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tionment  of  premium.  Insurers  assume  the  con- 
traband risk,  when  contraband  articles  are  expressly 
named  in  the  policy. 

A  SSUMPSIT,  for  money  had  and  received. 

A 

Plea,  non-ansumpsit. 

The  plaintiff  claimed  a  return  of  premium, 
at  \2Jsper  cent,  on  $5,000,  short  interest. 

*Three  policies  had  been  effected  on  the  [*2  7 
cargo  of  the  schooner  Hannah  Barclay.  The 
first,  in  point  of  time,  was  made  with  the  M;ir. 
Ins.  Co.  of  N.  Y.,  for  $6,000,  "on  goods  laden 
on  board  said  *schooner,  on  a  voyage  at  (*28 
and  from  N.  Y.  to  Martinique,  and  from  thence 
to  N.  Y.,  with  liberty  to  touch  at  any  other 

ever,  hints  at  the  general  rule  which  I  have  already 

stated :   he  remarks,  that   though   he   had   never 

known  the  evidence  given  in  an  action  for  libel, 

yet  he  had  always  understood  that  in  an  action  for 

words,   the  defendant,  in  mitigation  of  damages, 

might  give  any  evidence  short  of  such  as  would  be 

a  complete  defense  had  a  justification  been  pleaded. 

The  distinction  taken  by  Adair,  Seryt.,  certainly 

appears  the  more  correct  and  reasonable  one.    In 

the  case  of  Curry  v.  Walter,    cited  in  Knobel  v. 

Fuller,  the  same  learned  judge  admitted  as  evidence 

in  mitigation,  that  a  motion  had  been  made  in  the 

i  K.    B.    for    a   criminal   information   against    the 

!  plaintiff,  for  the  publishing  of   which  the  latter 

!  brought  his  action.    This  evidence  went  clearly  to 

:  diminish   the   presumed    malice,    or   to   rebut   it 

altogether,  by  showing  that  the  defendant  was  not 

the  author  of  the  slander. 

In  the  case  of  the  Earl  of  Leicester  v.  Walter,  2 
Campb.,  253,  the  action  was  for  a  libel,  which  stated 
that  the  plaintiff  was  charged  by  his  Lady,  with  the 
same  offense   for   which    Lord  Audley  had  been 
J  executed   in   the   reign  of  Charles  I.    Sir  James 
I  Mansfield  allowed  the  defendant  to  call  witnesses 
to  prove,    in   mitigation,   that  before  and  at  the 
time   of   the  publication  of  the  libel,   there  was 
a  general   suspicion   of   the   plaintiff's   character 
and   habits,  and  that  it   was   generally  rumored 
that    such   a  charge  had   been   brought    against 
him,  and  that  his  relations  and  former  acquaint- 
ances  had,    on  that  ground,  refused  to  visit  him. 
The   admissibility   of   this  evidence,  it   is  true,  is 
placed  by  Sir  Jas.  Mansfield  on  the  ground,  that 
if  you  do  not  justify  you  may  give  in  evidence  any- 
thing to  mitigate  damages,  though  not  to  prove  the 
crime  charged  in  the  libel.    But  still  he  appears, 
as  I  have  before  remarked,  to  admit  this  broad  rule 
reluctantly.    And  in  his  charge  to  the  jury  he  seems 
to  be  anxious  to  place  it  on  the  ground  assumed  by 
|  Adair,   Sergt.,    and  adopted   by   Eyre,  CJi  .J.    He 
i  directed  the  jury  to  consider,  in  assessing  damages, 
I  whether  the  reports  which  had  been  proved  were 
sufficient  to  show  that  the  plaintiff  could  receive 
I  little  injury— and  that,  in  this  point  of  view,  it  did 
:  not  matter  whether  the  reports  were  well  or  ill- 
j  founded,    provided    they    got   into  manv   men's 
mouths. 

In  Sir  John  Earner  v.  Merle,  cited  in  Leicester  v. 
Walter,  the  action  was  brought  for  words  of  in- 
solvency :  and  Lord  Ellenborough  permitted  the 
defendant  to  prove,  that,  at  the  time,  there  were 
rumors  in  circulation  that  the  plaintiff's  accept- 
ances were  dishonored. 

The  rule,  which  I  think   fairly  inferrible  from 

these  cases,  seems  to  be  adopted  by  Parsons,  Ch,  J., 

in  Larned  v.  Buffinton,  3  Mass.,  552,  who  says,  when 

through  the  faiilt  of  the  plaintiff,  the  defendant,  at 

I  the  time  of  speaking  the  words,  had  good  cause  to 

i  believe  they  were  true,  it  appears  reasonable  that 

i  the  jury  should  take  into  consideration  this  mis- 

!  conduct  of  the  plaintiff,  to  mitigate  damages. 

Upon  the  whole,  however,  it  must  be  confessed 
I  that  the  subject  is  not  without  its  serious  difficulties, 
!  in  both  points  of  view.  If  all  testimony  short  of  a 
justification  may  be  received  in  evidence,  a  justifi- 
cation, in  effect,  may  be  introduced  under  the 
general  issue,  without  notice  to  the  opposite  party. 
•If  it  is  to  be  confined  to  matters  of  suspicion  exist- 
ing at  the  time  of  speaking  the  words,  slanderous 
rumors  may  be  used  by  way  of  defense,  by  the  very 
author  of  those  rumors.  The  admission  of  some 
evidence  of  this  kind  is  certainly  reasonable,  but 
the  practical  application  of  the  rule  is  extremely 
difficult.  Vide  on  this  subject.  Starkie  on  Slander, 
460. 
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pan  in  the  West  Indies,  to  the  leeward  of  St. 
Thomas,  if  turned  away  from  Martinique." 
Premium  74-  per  cent.  The  second  policy  was 
made  with  the  Middletown  Ins.  Co.,  on  $2,000 
"  on  goods  laden  on  board  said  schooner  on  a 
voyage  from  N.  Y.  to  Martinique,  and  back  ;" 
premium,  6  per  cent:  The  third  policy  was  made 
29*]  *with  the  defendants,  ou  $10,000,  at  12| 
per  cent.,  on  goods  specifically  mentioned  in  the 
policy,  among  which  were  certain  articles  con- 
43f]  traband  of  war,  fthe  voyage  the  same  as 
in  the  policy  effected  at  the  office  of  the  Mar. 
Ins.  Co.,  making  in  the  whole,  the  sum  of 
$18,000  insured  on  the  cargo  of  the  schooner. 
The  plaintiff  then  went  on  to  prove  that  his  in- 
terest on  board  was  rising  $12,000  only.  To 
prove  this,  he  showed  that  this  was  the  value 
of  the  outward  cargo.  But  the  defendants 
contended,  and  it  was  so  ruled  by  the  court, 
that  this  testitnon}r  was  insufficient ;  that  if  it 
should  appear,  that  at  any  time  during  the 
voyage  the  plaintiff  had  an  interest  on  board 
to  the  amount  of  $18.000,  then  the  plaintiff 
could  not  maintain  this  action  ;  that,  therefore, 
as  this  was  the  very  foundation  of  the  action, 
it  lay  upon  the  plaintiff  to  prove  that  he  had 
not,  at  any  time  during  the  voyage,  a  cargo 
on  board  that  schooner  of  more  than  $12,000 
in  value. 

The  plaintiff  then  produced  the  invoice  of 
the  homeward  cargo,  and  proved  that  the 
goods  mentioned  in  it  had  been  put  on  board 
at  Martinique,  and  had  arrived  at  N.  Y.,  and 
did  not  exceed  $12,000  in  value.  This  the 
court  admitted,  in  conjunction  with  the  other 
testimony,  as  sufficient  evidence  of  the  extent 
of  the  plaintiff's  interest  on  board.1 
3O*]  *It  was  then  contended,  for  the  plaint- 
44f]  iff,  that  he  was  entitled  fto  a  return  of  pre- 
mium on  the  residue,  from  the  Com.  Ins.  Co., 
the  last  insurers. 

The  defendants  contended  that  the  Middle 
town  insurance,  being  on  a  different  risk, 
must  be  thrown  out  of  the  computation.  The 
voyage  there  insured,  being  "from  N.  Y. 
to  Martinique  and  back,"  without  the  privi- 
lege mentioned  in  the  other  policies. 

The  plaintiff  contended  that  the  premium 
might  be  apportioned. 

VAN  NESS,  J.  There  certainly  can  be  no 
apportionment  in  this  case  ;  the  risk  is  entire  ; 

1. — In  the  case  of  McAndrew  v.  Bell,  1  Bsp.  N.  P. 
Gas,,  373,  to  prove  interest  in  an  action  on  a  policy 
of  insurance,  the  plaintiff  produced  the  bill  of  lad- 
iug-,  and  the  captain,  who  had  been  called  as  a  wit- 
ness, was  asked  if  that  was  his  bill  of  lading,  and 
whether  he  had  the  goods  on  board  specified  in  it. 
He  answered  in  the  affirmative.  Erskine  put  it  to 
Lord  Kenyoii  if  that  was  sufficient  proof  of  inter- 
est. His  Lordship  ruled  that  it  was.  The  interest 
of  the  insured  rnay  be  proved  by  bills  of  sale,  bills 
of  lading,  invoices  and  proof  that  the  goods  were 
on  board,  bills  of  charges  of  the  outfit,  custom 
house  clearances,  &c.,  and  any  deficiency  in  this 
species  of  proof  may  be  supplied  by  parol evidence. 
2  Cond.  Marsh.,  790. 

2. — Articles  contraband  of  war  are  lawful  Subjects 
of  insurance.  A  neutral  nation  has  nothing  to  do 
with  the  war  between  the  belligerent  powers,  and  is 
under  no  moral  obligation  to  abandon  or  abridge 
its  trade.  And  yet,  at  the  same  time,  from  the  law 
of  necessity,  as  Vattel  observes,  the  powers  at  war 
have  a  right  to  seize  and  confiscate  contraband 
goods,  and  this  they  may  do  from  the  principle  of 
self  defense.  The  right  of  the  hostile  power  to 
seize,  does  not  destroy  the  right  of  the  neutral  to 
transport.  They  are  rights  which  may  at  times 
clash  with  and  injure  each  other.  But  this  collision 
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and  as  it  is  different  from  that  in  the  other 
policies,  it  cannot  be  taken  into  account  on 
this  occasion. 

The  defendants'  counsel  then  stated  their 
defense  to  be  that  the  Com.  Ins.  Co.,  the 
defendants,  had  taken  upon  themselves  the 
contraband  risk,  and  therefore,  as  to  this  pol- 
icy, under  these  circumstances,  there  was  no 
short  interest.  To  prove  this,  they  offered  to 
show  that  according  to  the  established  usage 
of  insurers,  they  are  deemed  to  take  upon 
themselves  the  contraband  risk,  where  contra- 
band articles  are  expressly  named  and  set 
forth  in  the  policy  ;  and  this,  notwithstanding 
the  printed  clause  in  the  policy,  expressly 
excepting  articles  contraband  of  war. 

VAN  NESS,  J.  This  construction  can  be 
made  out  without  reference  to  any  established 
usage.  There  can  be  no  question  but  that 
insurers  assume  the  contraband  risk,  when 
contraband  articles  are  set  forth  and  expressly 
named  in  the  policy.2  Such  specification 
must  *be  considered  as  f  notice  to  the  [f45  *31 
insurer,  and  will  control  the  printed  clause.3 
Under  these  circumstances,  I  am  of  opinion 
that  the  defendants  assumed  the  contraband 
risk  on  $10,000,  a  risk  totally  different  from 
that  covered  by  the  other  policies  ;  and  as  the 
plaintiff's  interest  on  board  the  vessel  insured, 
amounted  to  $12,000,  there  is  no  short  interest 
as  to  this  policy.4  If  she  had  been  captured 
and  condemned  on  account  of  her  contraband 
cargo,  the  other  insurers  would  have  been  dis- 
charged and  the  defendants  fwould  have  [f46 
been  compelled  to  pay  the  amount  of  the 
policy. 

Verdict  for  the  defendants. 

Mr.  Brinckerhoff  for  the  plaintiff. 

Mr.  Wells  for  the  defendants. 


*THE  ADMINISTRATORS  OF  PAT-  [*32 
TEN 

v. 
PARK. 

Seamen — When  Entitled    to    Wages — Shipping 
Articles — Parol  Proof  of  Contents. 

Upon  breach  of  contract,  seamen  are  entitled  to 
wages  until  their  return  home. 

is  the  effect  of  inevitable  necessity,  and  the  neutral 
has  no  just  cause  to  complain.  A  trade  by  a  neu- 
tral in  articles  contraband  of  war,  is  therefore  a 
lawful  trade,  though  a  trade  from  necessity  sub- 
ject to  inconvenience  and  loss.  Seton  v.  Low,  1 
Johns.  Cas.,  1 ;  2  Johns.  Gas.,  77,  Ih.,  120,  //>.,  487. 

3.— If  a  part  of  the  contract  be  printed  and  a  part 
written,  and  there  be  any  inconsistency,the  written 
are  to  control  the  printed  words.  3  Johns,  Gas.,  1 ; 
1  Johns.,  436  ;  1  Cond.  Marsh.,  305. 

4.— This  subject  of  return  premium  varies  in  the 
different  commercial  countries.  1  Cond.  Marsh.. 
146 :  2  Cond.  Marsh.,  640.  In  our  policies,  it  is  gener- 
ally regulated  by  an  express  clause,  declaring  that 
if  any  other  assurance  has  been  made  by  the  as- 
sured upon  the  premises,  of  a  prior  date,  the  subse- 
quent insurers  shall  be  answerable  only  for  so 
much  as  the  amount  of  such  prior  assurance  may 
be  deficient,  &c.,  and  shall  return  the  premium  on 
so  much  of  the  sum  insured,  as  they  shall  be  by 
prior  insurance  exonerated  from.  And  in  case  of 
any  subsequent  insurance,  the  insurer  shall  be 
answerable  for  the  full  sum  subscribed,  &c.,  and 
be  entitled  to  retain  the  premium,  in  the  same  man- 
ner, as  if  no  such  subsequent  insurance  had  been 
made. 
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Whore  a  vessel,  on  a  voyage,  merely  earns  pas- 
"sage  money,  and  no  regular  freight,  seamen  are  not 
entitled  to  wages.  Ut  »emb.  sed  qiue,  et  vide  note. 

Where  shipping  articles  are  in  the  Admiralty 
Court,  in  consequence  of  the  ship's  capture,  the 
plaintiff,  after  notice  to  the  defendant  to  produce 
them,  may  give  parol  evidence  of  their  contents. 

In  an  action,  grounded  on  shipping  articles,  sea- 
men not  bound  to  produce  them,  even  when  they 
are  on  the  records  of  an  Admiralty  Court. 

V3PECIAL  action  on  the  case  for  breach  of 
IO  contract. 

Plea,  the  general  issue,  with  an  agreement 
to  try  the  cause  on  its  merits,  without  regard 
to  the  pleadings. 

The  intestate  had  signed  shipping  articles 
on  board  the  ship  Commerce,  on  a  voyage 
from  N.  Y.  to  Nantz  ;  thence  to  Bordeaux, 
and  thence  home,  at  a  stipulated  rate  of  wages 
per  month.  She  sailed  from  N.  Y.  and  ar- 
rived safely  at  Nantz.  After  she  had  re- 
mained some  time  at  Nantz,  new  shipping 
47f]  articles  were  prepared,  and  signed  fby 
some  of  the  crew,  but  not  by  the  intestate. 
From  Nantz  she  sailed  for  the  Isle  of  France, 
where  she  arrived,  having  on  board  about  40 
passengers,  and  a  quantity  of  bricks,  which 
had  been  put  on  board  in  lieu  of  a  quantity  of 
sand  ballast  which  had  been  thrown  out.  She 
then  sailed  from  the  Isle  of  France  for  N.  Y. 
and  was  captured  on  her  voyage  by  a  British 
privateer  and  sent  into  Liverpool,  and  there 
condemned  as  enemy's  property.  The  intes- 
tate was  detained  for  a  long  time  on  board  the 
privateer,  and  then  placed  on  an  American 
vessel,  whore  he  was  obliged  to  work  his  pas- 
sage home  to  N.  Y.  He  arrived  at  N.  Y. 
Oct.  15, 1805,  and  died  of  scurvy  the  next  day. 

The  plaintiff's  counsel  and  the  defendant's 
counsel  called  mutually  on  each  other  for 
the  shipping  articles.  The  plaintiffs  had  reg- 
ularly notified  the  defendant  to  produce  them; 
but  he  contended  that  as  the  papers  were  not 
in  his  possession,  but  in  the  Vice-Admiralty 
Court,  as  necessarily  appeared  from  the  testi- 
mony, he  could  not  be  required  to  produce 
them,  nor,  consequently,  were  the  plaintiffs 
entitled  to  give  parol  proof  of  their  contents. 

33*]  *VAN  NESS,  J.  These  facts  can  form 
no  exception  to  the  general  rule.  The  plaintiffs 
may  give  parol  proof  of  the  contents  of  the 
articles. 

1.— It  is  also  expressly  declared  by  the  Statute  (20th 
July,  1790.  Vol.  I.,  L.  U.  S..  134,  sec.  6),  that  it  shall 
be  incumbent  on  the  master  or  commander  to  pro- 
duce the  contract  and  log-book  if  required,  to  as- 
certain any  matters  in  dispute,  otherwise  the  com- 
plainants shall  be  permitted  to  state  the  contents 
thereof,  and  proof  of  the  contrary  shall  lie  on  the 
master  or  commander. 

2.— The  earning  of  freight  is  the  most  perfect 
test  of  the  performance  of  the  voyage,  and  conse- 
quently of  the  fulfillment  of  the  sailor's  contract, 
and  for  this  reason  it  is  deemed  the  mother  of  wages. 
Dunnet  v.  Tomhagen,  3  Johns.,  154.  I  can  see  no 
difference  in  this  point  of  view  between  passage 
money  and  freight.  The  one  is  a  compensation  for 
the  safe  transportation  of  a  human  being;  the  other 
of  a  chattel.  They  differ  only  in  the  subject  matter ; 
they  are  governed  by  the  same  rules  of  law  in  every 
particular.  Rowland  v.  Brig  Lavina.  1  Pet.,  128 ;  Il>,, 
207,  8 ;  Watson  v.  Duyckinck,  3  Johns.,  336 :  De- 
touches  v.  Peck,  9  Johns.,  210.  And  Molloy,  title 
Freight,  B,  2,  C,  4, 16,  expressly  calls  passage  money 
freight,  he  remarks,  "  the  master  is  not  bound  to 
answer  freight  to  the  owners  for  passengers,  if  they 
are  found  to  be  unable  to  pay,  &c."  The  sailor's 
claim  to  wages  can  never  depend  on  the  circum- 
stance, whether  the  owner  has  thought  fit  to  put  a 
cargo  on  board  his  vessel  or  not.  If  a  cargo  is  on 
board,  the  earning  of  freight  is  a  true  test  of  the 
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It  was  then  contended  by  the  defendant's 
counsel  that  as  the  shipping  articles  were  the 
ground  work  of  the  plaintiff's  action,  and 
were  as  much  within  their  reach  as  within  the 
defendant's,  they  ought  to  have  produced 
them,  and  since  they  had  failed  to  do  so,  I  hat 
they  ought  to  be  nonsuited. 

f'The  court  denied  the  motion  for  a  non-  [f 48 
suit,  and  Van  Ness,  J., said  the  shipping  articles 
are  never  in  the  seaman's  possession,  and  if  he 
had  sent  a  commission  to  Liverpool,  he  could 
only  have  obtained  a  copy,  and  not  the  original. 
Parol  proof  of  the  contents  is  sufficient.1 

As  the  case  came  up  on  the  merits  generally, 
under  the  agreement  of  the  counsel,  it  was  con- 
tended for  the  plaintiffs  :  1.  That  the  intestate 
had  not  entered  voluntarily  on  the  voyage  to 
the  Isle  of  France;  that  this  voyage,  therefore, 
was  a  breach  of  the  original  contract,  and  he 
was  entitled  to  wages  until  the  day  of  his 
arrival  at  the  port  of  N.  Y. 

2.  That  if  the  jury  should  be  of  opinion 
that  he  had  voluntarily  entered  into  a  new 
contract  at  Nantz,  that  then  he  would  be  enti- 
tled to  wages  from  N.  Y.  to  Nantz,  and  from 
thence  to  the  Isle  of  France,  the  vessel  having 
made  a  profit,  viz  :  passage  money  of  the  pas- 
sengers from  Nantz. 

VAN  NESS,  J.  If  there  has  been  a  breach 
of  contract  in  this  case,  the  plaintiff  is  entitled 
to  wages  until  *his  arrival  at  the  port  of  [*34 
N.  Y.  But  if  he  entered  into  a  new  contract  at 
Nantz,  then  he  is  enti:icd  to  wages  down  to  her 
arrival  at  the  Isle  of  France,  not  on  the  ground 
that  passage  money  and  freight  are  the  same 
quoad  the  wages  of  the  seamen,  for  there  is 
an  evident  distinction  fbetwcen  them,  [f49 
freight  proceeding  from  cargo,  under  which 
head  passengers  certainly  cannot  be  ranked; 
but  on  the  ground  that  the  bricks  must  have 
produced  freight,  as  they  are  an  article  of  com- 
merce. Freight  being  the  mother  of  wages,  had 
she  taken  nothing  to  the  Isle  of  France  besides 
the  passengers,  no  freight  would  have  been 
earned  ;  and  consequently  no  wages  would 
have  been  due.2 

Verdict  for  the  plaintiffs. 

Mr.  Edwards  for  the  plaintiffs. 

Mr.  I.  W.  Mulligan  for  the  defendant. 

performance  of  the  sailor's  contract :  if  no  cargo  is 
on  board,  the  safety  of  the  ship,  which  is  the  mother 
of  freight,  is  then  the  true  test.  I  am  inclined  to 
think  the  interpretation  given  by  the  judge,  of  the 
maxim  that  freight  is  the  mother  of  wages,  is  too 
narrow.  In  the  case  of  The  Saratoga,  Keating, 
Claimant,  2  Gall.,  164,  Story,  J.,  in  commenting  on 
this  subject  observes:  "The  general  rule  is  often 
asserted,  that  to  entitle  seamen  to  wages,  freight 
should  be  earned  on  the  specific  voyage  for  which 
they  engage :  and  that  if,  by  any  disaster  happen- 
ing in  the  course  of  the  voyage,  the  owners  lose 
thoir  freight,  the  seamen  also  lose  their  wages.  The 
reason  or  policy  of  the  rule  is  alleged  in  1  Sid.,  179, 
to  be,  that  if  in  cstse  of  the  loss  of  the  ship  by 
tempest,  enemies,  &c.,  the  mariners  were  to  receive 
their  wages,  they  would  not  hazard  their  lives  for 
the  safety  of  the  ship.  The  rule  itself  also,  is  not 
without  exceptions;  if  the  voyage  or  freight  be 
lost,  by  the  negligence,  fraud,  or  misconduct  of  the 
owner  or  master,  or  voluntarily  abandoned  by 
them  ;  if  the  owners  have  contracted  for  freight 
upon  terms  or  contingencies,  differing  from  the 
general  rules  of  maritime  law ;  or  if  he  charter  his 
ship  to  take  a  freight  at  a  foreign  port,  and  none  is 
to  be  carried  on  the  out  voyage ;  in  all  those  cases 
the  mariners  are  entitled  to  wages,  notwithstanding 
no  freight  has  accrued. 
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35*]  *ROOSEVELT  v.  WOODHULL. 

Notice  of  protest  must  be  given  in  due  season, 
notwithstanding1  the  prevalence  of  an  epidemic. 

THIS  was  an  action  on  a  hill  of  exchange 
drawn  by  Robert  Brown,  Jr.,  of  N.  Y.,  on 
Robert  Brown,  of  London,  for  £200,  in  favor 
of  the  defendant,  and  by  him  indorsed  to  the 
plaintiff.  The  bill  was  dated  June  3,  1805, 
^nd  payable  60  days  after  sight. 

Plea,  non  assumpsit. 

The  bill  was  duly  protested  in  London  for 
non-acceptance,  July  11,  1805..  About  Sep. 
1,  in  the  same  year,  the  plaintiff  left  the  City 
•of  N.  Y. ,  on  account  of  the  epidemic  that  then 
prevailed,  and  retired  to  Newark,  in  the  State 
of  N.  J.  At  his  departure,  he  left  no  person 
to  attend  to  his  business  in  the  City,  nor  did  he 
fix  any  notification  on  his  door  of  the  place  to 
which  he  had  removed.  He  returned  to  the 
City  about  the  later  end  of  Oct.,  or  beginning 
-50,  5tf]  of  Nov.,  and  then  ffound  the  pro- 
tested bill  under  the  door  of  his  office,  and  gave 
immediate  notice  of  its  protest  to  the  defend- 
ant. It  appeared  that  the  bill  must  have  ar- 
rived some  time  in  Sept. 

The  defendant's  counsel  moved  for  a  nonsuit 
on  two  grounds. 

36*]  *1.  That  the  plaintiff  ought  to  have  pro- 
duced a  protest  for  non-payment,  on  account 
of  the  time  elapsed  between  the  protest  for  non- 
acceptance  and  the  bringing  of  the  action. 

2.  That  the  notice,  given  by  the  plaintiff,  of 
the  protest  for  non-acceptance  was  not  suffi- 
cient to  entitle  him  to  his  action. 

VAN  NESS,  /.  The  plaintiff's  right  of  action 
was  complete  on  the  non-acceptance,  and  there 
was  no  need  to  protest  for  non-payment.1 
Upon  the  second  point,  however,  the  plaintiff 
must  be  nonsuited.  There  has  been  a  laches 
on  his  part.  He  ought  to  have  left  notice  at 
the  last  place  of  residence  of  the  defendant, 
notwithstanding  the  prevalence  of  the  epi- 
demic.9 

Mr.  Slosson  for  the  plaintiff. 

Messrs.  Sanford  and  Wells  for  the  defendant. 
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fKETTLETAS  v.  FLEET. 


Sale  of  Slave  for  Life — Rescission  by  Vendee,  on 
Ground  of  Agreement  of  Vendor  to  Manumit 
— Evidence. 

A  contract  for  the  sale  of  a  slave  for  life  may  be 
rescinded  by  the  vendee,  if  it  appears  that  the 
vendor  has  bound  himself,  under  seal,  to  manumit 
the  slave,  after  a  certain  period.  And  this,  although 
the  vendee  may  have  heard  previous  to  the  sale 
that  a  promise  to  manumit  had  been  made  by  the 
vendor. 

Evidence  of  the  slave's  forfeiture  of  his  right  to 
manumission  is  inadmissible,  between  vendor  and 
•vendee. 

A  SSUMPSIT,  for  £100,  the  price  of  a  slave 
.IJL  sold  to  the  defendant  by  the  plaintiff. 

1.— Vide  ante,  Welden  v.  Buck. 

2.— But  in  case  of  Tunno  v.  Lague.  2  Johns.  Gas., 
p.  1,  the  court  held  that  the  prevalence  of  a  malig- 
nant fever  in  the  City  of  N.  Y.  was  a  sufficient 
•excuse  for  not  giving  notice  until  Nov.  of  a  protest 
for  non-payment  made  in  Sept. 


NOTE.— Negotiable  paper— Notice  of  protest— What 
will  excuse — Epidemic,  war,  etc.  See  Tunno  v. 
Lague,  2  Johns.  Cas.,  1,  note. 
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Plea,  the  general  issue,  with  special  notice 
of  the  matter  of  the  defense. 

The  defendant,  under  the  special  notice, 
offered  to  prove,  that  in  the  year  1806,  the 
slave  was  sold  to  him  *for  life  ;  that  in  [*37 
1804,  previous  to  the  sale,  the  plaintiff  had  exe- 
cuted, under  his  seal,  a  certain  covenant,  by 
which  he  bound  himself  to  manumit  the  slave 
after  the  expiration  of  eight  years,  if  during 
that  time  he  conducted  himself  faithfully;  that 
as  soon  as  this  covenant  came  to  his  knowledge, 
he  tendered  the  slave  to  the  plaintiff,  who  re- 
fused to  receive  him.  The  plaintiff's  counsel 
objected  to  this  defense,  and  contended  that 
the  defendant  ought  to  show  that  he  had  been 
damnified  by  the  plaintiff's  covenant.  They 
also  offered  to  give  the  defendant  a  bill  of  sale, 
with  full  covenants  of  warranty,  &c. 

VAN  NESS,  J.  The  plaintiff  had  a  right  to 
transfer  the  slave  for  six  years,  at  least. 

fThe  defendant's  counsel  contended  [f53 
that  in  this  action  the  plaintiff  was  seeking  a 
specific  performance  of  the  original  contract, 
and  the  question  under  the  defense  was, 
whether  the  court  would  compel  the  defendant 
to  complete  that  contract.  On  this  subject  this 
court  and  the  Court  of  Chancery  act  on  the 
same  principles.  A  person  might  sell  a  fee- 
simple  in  real  estate;  he  might  have  some  title, 
a  lease  for  life,  for  years,  or  a  conditional  fee, 
or  an  estate  subject  to  incumbrances;  all  these 
might  be  guarded  against  by  covenants  ;  still 
the  court  would  not  compel  the  party  to  exe- 
cute the  contract  under  such  circumstances, 
and  leave  him  to  resort  to  his  covenants. 

The  counsel  further  remarked,  in  answer  to 
the  judge's  suggestion,  that  the  contract  was 
entire  and  not  divisible,  and  therefore  could  not 
be  good  for  part,  and  void  for  part.  (3  D.  & 
E.,  92  ;  Selw.  N.  P.,  47.)  In  this  case,  also, 
the  fraud  on  the  part  of  the  plaintiff,  in  con- 
cealing the  defect  of  title,  vitiates  the  whole. 

*The  court  admitted  the  evidence,  and  [*38 
the  defendant  proved  the  facts  as  stated. 

The  plaintiff  then  offered  to  prove  that  the 
slave  had  forfeited  his  right  to  manumission 
under  that  covenant.  But  the  court  overruled 
the  testimony. 

VAN  NESS,  J.  The  decision  on  this  collat- 
eral point  would  neither  be  obligatory  on  the 
slave  nor  on  the  parties  to  this  suit;  the  inquiry, 
therefore,  is  inadmissible. 

The  plaintiff  then  proved  that  the  defend- 
ant, at  the  time  of  the  purchase,  knew  that 
the  plaintiff  had  made  a  fpromise  to  [|54 
manumit  the  slave  after  eight  years'  faithful 
service.  But  it  was  not  proved  that  he  knew 
that  he  made  this  promise,  solemnly,  under  his 
seal. 

VAN  NESS,  J.  The  only  question  in  this 
case  is,  whether  the  defendant  purchased  the 
plaintiff's  right  and  title  merely,  or  whether  he 
purchased  the  slave  for  life.  If  the  defendant 
purchased  the  slave  for  life,  then,  as  every 
sale  of  a  chattel  contains  an  implied  warranty 
of  title,  the  plaintiff  is  not  in  a  situation  to 
complete  the  contract  on  his  part. 

If,  at  the  time  of  the  sale,  the  defendant  had 
known  that  a  covenant  to  manumit  had  b<  en 
solemnly  executed  in  the  manner  the  witnesses 
have  stated,  then  the  purchase  would  have 
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been  a  purchase  of  right  and  title  only.  But 
all  that  does  appear,  from  the  testimony,  is 
his  knowledge  of  a  verbal  promise  to  manu- 
mit ;  this  being  a  mere  voluntary  promise, 
would  not  have  been  obligatory  in  the  law  on 
the  plaintiff,  and  the  defendant  would  have 
been  entitled  to  the  services  of  the  slave  for  life 
39*1  Notwithstanding.  I  am  of  opinion  that 
the  defendant  had  a  right,  under  the  circum- 
stances of  the  cases,  to  rescind  the  contract.1 

Verdict  for  the  defendant. 

Messrs.  Bogardus  and  Wilkins  for  the  plaintiff. 

Messrs.  Baldwin  and  Emmet  for  the  defendant. 

S.  C.— 7  Johns.,  324. 


4O*  56f]  *fMUMFORD  v.  BOWNE  ET  AL. 

Records  of  Vice- Admiralty  Courts — Parol  Evi- 
dence—  When  Admissible. 

What  proof  of  the  records  of  a  Court  of  Vice- Ad- 
miralty, sufficient.  Parol  evidence  of  the  contents 
of  papers  collateral  to  the  merits  of  the  cause,  suffi- 
cient. 

A  SSUMPSIT,  on  a  policy  of  insurance  on 
A  profits. 

The  vessel  had  been  captured  and  carried 
into  Bermuda,  and  there  acquitted  by  the  Ad- 

1. — This  cause  came  before  the  court  in  Feb. 
Tei-m,  1811,  on  a  case  made.  7  Johns.,  324.  And  the 
plaintiff  moved  for  a  new  trial  on  four  grounds. 

1st.  That  the  covenant  to  manumit  was  not  ob- 
ligatory, being  a  mere  declaration  of  intention. 
55t]  +2d.  That  as  the  sale  had  been  carried  into 
execution,  the  defendant  could  not  resist  the  pay- 
ment of  the  price,  on  the  ground  of  the  pretended 
fraud. 

3d.  That  the/  defendant  had  notice  of  the  contract, 
at  or  before  the  sale. 

4th.  That  the  plaintiff  ought  to  have  been  per- 
mitted to  show  the  condition  broken. 

But  all  these  points  were  decided  against  the 
plaintiff,  and  a  new  trial  refused.  As  to  the  first 
point,  the  court  held  the  covenant  obligatory,  that 
a  manumission  does  not  rest  on  the  principles  of  a 
contract,  depending  on  a  consideration,  but  is  an 
act  of  benevolence,  sanctioned  by  the  Statute  and 
made  obligatory  if  in  writing.  Upon  the  second 
point,  the  court  said,  the  law  seems  now  settled, 
that  if  a  man  sells  a  different  interest  from  that 
which  he  pretends,  and  especially  if  the  contract  be 
founded  in  ignorance  and  fraud,  the  purchaser  of 
a  chattel  may  return  the  chattel,  if  he  does  it  imme- 
diately on  the  discovery  of  the  imposition,  and 
thereby  rescind  the  sale.  The  third  point  the  court 
considered  as  disposed  of  by  the  jury,  and  that  the 
fraudulent  concealment  of  the  fact,  at  the  time  of 
the  sale,  vacated  the  contract.  And  as  to  the  fourth 
point,  they  decided  that  the  question  as  to  the  per- 
formance, or  breach  of  the  condition,  could  not  be 
tried  in  a  suit  between  these  parties,  and  if  it  had 
been  tried  it  would  not  have  concluded  the  negro. 

In  the  case  of  Tom,  a  negro  man,  5  Johns.,  365,  the 
master  had  given  the  slave  a  certificate,  declaring 
him  manumitted  from  and  after  the  death  of  the 
master ;  the  master  afterwards  sold  him  as  a  slave 
and  died,  but  the  court  held  that  he  was  manu- 
mitted. 

Previous  to  the  Statute  (Apr.  8,  1801,  sec.  24,  ch. 
183),  a  parol  manumission  was  sufficient.  Wells  v. 
Lane,  9  Johns.,  144.  But  since  the  passing  of  that 
Act  some  certificate  or  instrument  in  writing:  is 
necessary.  This  Statute  authorizes  a  manumission 
"by  last  will  and  testament,  or  by  any  certificate  in 
writing  for  that  purpose." 

2.— The  proceedings  offered  in  evidence  in  this 
case,  being  the  proceedings  of  an  admiralty  court, 
which  is  a  court  acting  under  the  law  of  nations, 
the  seal  proved  itself  without  further  authentica- 
tion, because  they  are  courts  of  the  whole  civilized 
world,  and  every  person  interested  is  a  party. 
Peuke  L.  Ev.,  72.  There  is  a  distinction  in  this  par- 
ticular, between  the  evidence  of  the  proceedings  of 
a  civil,  or  municipal  court  of  a  foreign  country, 
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miralty  Court.  Immediately  upon  informa- 
tion of  her  capture,  she  was  abandoned  by 
the  plaintiff  to  the  defendant  and  the  Colum- 
bian Ins.  Co.,  the  insurers  on  ship  and  cargo. 
After  her  acquittal  at  Bermuda,  she  arrived 
safe  at  N.  Y.  and  was  sold  by  the  Col.  Ins. 
Co.,  under  the  abandonment. 

To  prove  these  facts,  the  plaintiff  first  pro- 
duced a  copy  of  the  Vice  Admiralty  records, 
and  proved  the  handwriting  of  the  judge,  and 
of  the  register  of  the  court,  to  the  certificate, 
that  the  papers  were  a  true  copy  from  the 
records.  This  was  objected  to,  as  being  insuf- 
ficient. But  Van  Ness,  J.,  decided  that  the 
proceedings  were  sufficiently  proved.2  fAs  [|57 
to  the  other  facts  of  the  insurance  *at  the  [*4 1 
Columbian  office,  abandonment  there,  &c.,  the- 
plaintiff  offered  parol  proof. 

Mr.  P.  W.  Radcliff  objected  to  the  plaintiff's 
giving  parol  proof  of  the  insurance  and  aban- 
donment. The  papers  ought  to  be  produced. 

VAN  NESS,  J.  Parol  evidence  of  the  con- 
tents of  papers  fmay  be  given,  where  [f58 
they  do  not  form  the  foundation  of  the  cause, 
but  merely  relate  to  some  collateral  fact.3 

Mr  8.  Jones  for  the  plaintiff. 

Mr.  P.  W.  Radcliff  for  the  defendants. 

and  those  of  a  court  acting  under  the  law  of  nations; 
though  proof  of  the  seal  of  the  former  may  be 
required  (Henry  v.  Adey,  4  Esp.,  229;  3  East.  221; 
Delafield  v.  Hand,  3  Johns.,  310 ;  Church  v.  Hub- 
bart,  2  Cr..  329),  that  of  the  latter,  is  always  consid- 
ered as  evidence  without  further  proof.  Golden  and 
Emmet,  arguendo,  Gardere  v.  Col.  Ins.  Co.,  7  Johns.,. 
517.  In  the  case  of  Gardere  v.  Col.  Ins.  Co.,  the  sen- 
tence of  the  Vice- Admiralty  Court,  at  Antigua,  wa» 
proved  by  the  production  of  a  copy  under  the  seal 
of  the  court,  signed  by  the  actuary,  in  the  absence 
of  the  register,  accompanied  by  proof  of  the  seal 
and  signature  of  the  actuary  ;  the  proof,  therefore, 
being  so  ample,  the  court  declared  it  unnecessary 
to  notice  the  distinction  raised  by  the  counsel  in  the 
argument,  between  foreign  municipal  tribunals 
and  courts  of  admiralty.  The  accuracy  of  the  dis- 
tinction, however,  seems  to  be  unquestionable.  In 
Yeaton  v.  Pry,  in  the  Supreme  Court  of  the  U.  S.,  5 
Cr.,  343,  this  dictinction  is  recognized.  In  that  case 
an  exception  had  been  taken  in  the  court  below,  to 
the  proof  of  the  proceedings  of  the  Vice-Admiralty 
of  Jamaica,  and  the  point  came  before  the  court  on 
a  writ  of  error.  In  the  court  below,  the  proceed- 
ings were  proved  by  the  production  of  a  certified 
copy  under  the  seal  of  the  court,  authenticated  by 
the  certificate  of  the  judge  as  to  the  official  char- 
acter, and  authority  of  the  deputy-register,  and  by 
a  notarial  certificate  as  to  the  official  character  of" 
the  judge.  Cli.  J.  Marshall,  in  pronouncing  the 
opinion  of  the  court  in  this  case,  observes :  "  The 
sentence  is  sufficiently  authenticated  to  be  received 
in  evidence.  Being  a  court  acting  under  the  law  of 
nations,  its  proceedings  may  be  proved  according 
to  the  mode  observed  in  the  present  case ;  and  were 
this  doubtful,  that  doubt  would  be  removed  by  the 
circumstance  that  it  is  the  form  stipulated  by  the 
Treaty  of  1794.  Art.  19.  In  a  prior  case,  Church  v. 
Hubbart,  2  Cr.,  237,  the  same  doctrine  is  admitted 
by  the  counsel  on  both  sides,  but  the  case  was  ulti- 
mately decided  on  other  grounds." 

3.— In  Southwick  v.  Stevens,  for  a  libel  (10  Johns., 
443),  the  judge  at  N.  P.  allowed  the  plaintiff  to  prove 
by  parol,  the  averment  in  his  declaration,  "that  he 
w'as  State  Printer,  and  President  of  the  Mechanics' 
and  Farmers'  Bank."  And  the  admissibility  of  this 
evidence  having  been  made  a  point  on  a  motion  for 
a  new  trial,  the  court  decided  that  parol  proof  was 
admissible.  That  those  facts  were  only  inducement 
and  introduced  as  collateral  matter,  and  not  as  mat- 
ter in  issue,  and  that  the  practice  is  not  to  require 
such  strict  technical  proof  of  cojlateral  facts,  as  if 
they  were  facts  in  issue.  That  it  is  every  day's  prac- 
tice to  give  parol  proof  in  such  cases,  of  matters  of 
fact,  susceptible  even  of  proof  of  the  most  solemn 
kind,  vide  post,  People  v.  Gilbert. 
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JORALIMON 

v. 
PlERPONT  AND  CORNELL. 

Trespass  —  Pleading — Continuendo — Evidence. 

Where  trespass  is  laid  with  a  continuendo,  the 
plaintiff  may  give  evidence  of  divers  acts  of  tres- 
pass within  the  continuendo,  but  if  he  travel  out  of 
it.  he  must  select  one  act  and  rest  upon  that. 

rpHIS  was  an  action  for  a  trespass  by  the  de- 
_L   fendants  on  the  plaintiff's  land. 

The  declaration  was  entitled  of  Aug.  Term, 
1804,  and  set  forth  the  commission  of  divers 
trespasses  Jan.  1, 1804,  and  often  afterwards  to 
wit :  until  the  day  of  exhibiting  the  bill  in  the 
cause. 

1. — To  avoid  multiplicity  of  suits,  a  man  may,  in 
one  action  of  trespass,  recover  damages  for  many 
trespasses,  laying  the  first  to  be  done  with  a  contin- 
uendo •  provided  it  is  a  trespass,  of  which  there 
could  have  been  a  continuance.  1  Lev.,  210.  And 
whether  it  is  such  a  trespass  or  not,  is  a  considera- 
tion of  good  sense.  1  Ld.  Raym,  240. 

There  are  two  ways  of  declaring  with  a  continuen- 
do, the  one  with  a  continuendo  for  the  whole  time ; 
from  the  day  on  which  the  first  trespass  is  charged 
until  a  subsequent  day  mentioned  in  the  declara- 
tion. This  way  of  declaring  is  proper  in  any  case 
where  the  trespass  may  have  been  continued,  with- 
out intermisssion,  for  a  longer  term  than  the  space 
of  one  day.  The  other  mode  is  with  a  continuendo 
diversis  diebus  et  vicibus,  viz.:  on  divers  days  and  at 
divers  times,  from  the  day  on  which  the  first  tres- 
pass is  charged,  until,  &c.  This  way  of  declaring  is 
proper  where  there  may  have  been  a  repetition  of 
the  trespass  on  a  subsequent  day,  or  where  part  of 
the  trespass  was  committed  on  one  day  and  part  on 
another.  6  Bacon,  604. 

Where  the  continuendo  is  defective,  or  when  it  is 
abandoned,  as  it  seems  to  have  been  in  this  case, 
the  declaration  is  considered  as  a  general  dec- 
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The  plaintiff's  counsel  offered  to  produce 
evidence  of  some  acts  of  trespass  anterior  to 
Jan.  1,  1804. 

The  defendant's  counsel  contended  that  the 
plaintiff  must  confine  his  proof  to  acts  of  tres- 
pass within  the  continuendo. 

VAN  NESS,  J.  Where  a  plaintiff  declares 
for  trespasses  done  on  a  particular  day,  with 
a  continuendo  to  another  day,  he  may  give  in 
evidence  any  number  of  acts  of  trespass  with- 
in the  continuendo,  but  if  he  travels  out  of  the 
continuendo,  he  must  select  one  act  of  trespass, 
and  give  evidence  as  to  that  act  only.1 

t*The  plaintiff  selected  a  particular  [f60*43 
act  out  of  the  continuendo,  and  obtained  a 
verdict. 

Mr.  D.  B.  Ogden  for  the  plaintiff. 
Mr.  Golden  for  the  defendants. 

laration  in  trespass;  and  if  there  is  but  one  count, 
the  plaintiff  is  consequently  driven  to  rest  his  cause 
on  a  single  act  of  trespass.  Fontleroy  v.  Aylmer,  1 
Ld.  Raym.,  240;  Monckton  v.  Pashley,  2  Ld.  Raym., 
977.  The  day  in  trespass  being  immaterial,  the 
plaintiff  has  a  right  to  offer  evidence  of  a  trespass, 
before  the  day  laid  in  the  declaration.  And  so  is 
Co.  Litt.,  283  a.  In  an  action  of  trespass,  if  the  day 
laid  in  the  declaration  be  either  before  or  after  the 
actual  day  on  which  the  trespass  was  committed,  it 
is  not  material,  if  a  trespass  be  proved  before  action 
brought.  Duller,  in  his  IV.  P. ,  observes  on  the  very 
point  in  this  case,  as  follows:  In  trespass  with  a 
continuendo,  the  plaintiff  ought  to  confine  himself 
to  the  time  in  the  declaration:  yet  he  may  waive  the 
continuendo,  and  prove  a  trespass  on  any  day  before 
the  action  brought.  Bull.  JV.  P.,  80.  So,  in  Hume 
v.  Oldacre,  1  Starkie,  351,  Lord  Ellenborough  held 
that  it  was  competent  to  the  plaintiff  to  give  in  evi- 
dence one  act  of  trespass  anterior  to  the  time  laid 
in  the  record,  but  that  in  such  case  he  would  be 
confined  to  one  act  of  trespass,  though  he  might 
give  in  evidence  any  number  of  acts  of  trespass 
within  the  time  laid  in  the  record,  if  he  confined 
himself  to  that  time. 
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'fCUNNINGHAM, 
HALSTED, 

i\ 
DUNCAN. 


Survivor    of 


Money  Collected  by  Agent  of  Survivor  of  In- 
solvent Firm — Paid  to  Third  Party  for  Cred- 
itors— Survivor  Cannot  Maintain  Action  for 

•  Money  had  and  Received —  Verdict,  Notwith- 
standing Plaintiff  did  not  Answer  when 
Called. 

Where  the  agent  of  the  survivor  of  an  insolvent 
firm,  being1  invested  with  power  to  collect  and  pay 
the  debts  of  such  firm,  leaves  money  then  collected 
in  the  hands  of  a  third  person,  with  instructions  to 
pay  it  to  such  creditors,  an  action  for  money  had 
and  received  for  the  use  of  such  survivor  will  not 
lie  against  such  third  person. 

Whether  the  jury  leave  their  bench  or  not,  the 
plaintiff,  by  not  answering  when  called,  may  pre- 
clude them  from  giving  a  verdict. 

A  SSUMPSIT,  for  money  had  and  received 
-Q-  to  the  use  of  Cunningham,  as  survivor  of 
Halsted. 

Plea,  non  assumpsit. 

Cunningham  and  Halsted  had  been  co- 
partners in  trade.  Halsted  died  in  the  fall  of 
62f]  1804,  during  the  continuance  of  fthe 
copartnership,  and  one  Maver  administered 
on  his  estate.  Upon  the  death  of  Halsted, 
who  was  the  acting  partner  in  the  firm,  the 
affairs  of  the  co  partnership  were  found  to  be 
considerably  deranged.  An  advertisement  was 
thereupon  inserted  in  the  public  papers.. signed 
by  Cunningham  and  Maver,  directing  the 
debtors  of  the  partnership  to  make  payment 
46*]  to  Maver,  *who  was  verbally  empowered 
by  Cunningham  to  pay  the  partnership  debts 
out  of  the  proceeds.  After  payment  of  part  of 
those  debts  $914  were  still  left  in  the  hands  of 
Maver.  Maver  being  under  the  necessity  of 
leaving  the  country,  placed  the  same  in  the 
hands  of  the  defendant  in  Dec.,  1805,  with  a 
schedule  containing  the  names  of  the  remain- 
ing creditors  of  Cunningham  and  Halsted, 
and  written  instructions  to  appropriate  that 
sum  to  the  payment  of  those  creditors.  This 
sum,  it  appeared,  was  still  in  the  hands  of 
Duncan,  the  defendant. 

In  Aug.,  1805,  William  Cunningham,  the 
father  of  the  plaintiff  received  a  general  power 
of  attorney  from  his  son,  to  act  in  the  con- 
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cerns  of  Cunningham  and  Halsted,  of  which, 
however,  it  was  doubtful  whether  notice  had 
been  given  to  Maver  previous  to  the  payment 
to  Duncan.  This  action  was  brought  to  re- 
cover the  sum  so  deposited  with  Duncan  by 
Maver. 

THOMPSON,  J.  If  this  action  had  been 
brought  against  Maver,  I  think  the  question 
would  have  been  very  different  from  what  it 
now  is.  In  this  case,  however,  the  money  was 
received  by  the  defendant  for  a  special  pur- 
pose, to  be  applied  to  the  payment  of  certain 
debts  of  Cunningham  and  Halsted,  and  there- 
fore not  received  for  the  use  of  Cunningham 
and  Halsted,  but  for  the  use  of  third  persons, 
their  creditors,  fl  am  of  opinion  this  [f68 
action  cannot  be  sustained.1 

This  cause  then  went  to  the  jury  under  the 
charge  of  the  judge.  The  jury  agreed  with- 
out leaving  their  *bench.  The  plaintiff,  [*47 
however,  when  called,  did  not  answer. 

Mr.  Boyd,  for  the  defendant,  suggested  that 
where  the  jury  fagree  without  leaving  [f64 
the  court,  the  plaintiff  must  be  considered  as 
present,  and  the  jury  cannot  be  precluded 
from  giving  their  verdict,  as  they  may  where 
they  have  retired  to  deliberate. 

THOMPSON,  J.  I  know  of  no  such  distinc- 
tion. Let  a  nonsuit  be  recorded.2 

Mr.  Woods  for  the  plaintiff. 
Mr.  Boyd  for  the  defendant. 

1.— So,  in  the  case  of  Neilson  v.  Blight,  1  Johns. 
Gas.,  207,  it  was  held  by  the  court,  that  where  a  trust 
is  created  in  any  manner,  even  without  the  knowl- 
edge of  the  cestui  que  trust,  he  may  affirm  it  and 
enforce  the  trust.  The  defendant  in  this  case,  there- 
fore, was  liable  as  trustee  to  the  creditors,  in  whose 
behalf  he  had  received  the  money,  and  the ,  trust 
could  not  be  released  without  their  consent,  so  as  to 
make  the  defendant  a  trustee  for  the  use  of  the 
plaintiff.  - 

2.— The  distinction  suggested  by  the  counsel  in 
this  case,  has  been  frequently  asserted  in  practice : 
but  upon  a  diligent  examination,  I  have  not  been 
able  to  find  a  single  case,  nor  even  a  dictum,  of  any 
judge  or  writer,  in  support  of  it.  The  theory  of  the 
law  on  this  subject  is  directly  opposed  to  it.  Be- 
fore the  jury  deliver  their  verdict,  the  plaintiff 
is  bound  to  appear  in  court,  by  himself  or  by 
his  attorney,  or  counsel,  in  order  to  answer  the 
amercement,  to  which,  by  the  old  law,  he  was 
liable  in  case  he  failed  in  his  suit,  as  a  pun- 
ishment for  his  false  claim.  And  if  he  does  not  ap- 
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«5fJ        *FANNING  AND  BROWN 

v. 
MYERS  AND  LIVINGSTON. 

Witness  —  Voir  Dire  —  Discharge  of  Interest. 

Where  a  witness  shows  his  interest  on  his  voir  dire, 
.arising  under  a  sealed  instrument,  and  shows  it  dis- 
charged by  parol,  he  is  a  good  witness. 


was  an  action  of  assumpsit  for  money 
J-   had  and  received. 

Plea,  the  general  issue. 

The  first  witness  called  by  the  plaintiffs, 
being  sworn  on  his  voir  dire,  testified  that 
48*]  he,  the  plaintiffs,  and  a  *uumber  of  other 
persons,  among  whom  was  the  defendant. 
Myers,  then  of  the  firm  of  Myers  &  Phillips, 
entered  into  an  India  speculation  for  the  pur- 
chase of  teas.  The  agreement  of  the  parties 
was  in  writing,  and  under  seal,  in  which  it 
was  agreed,  among  other  things,  that  a  credit 
was  to  be  obtained  in  India,  on  the  responsi- 
bility of  all  the  parties  to  the  contract.  The 
plaintiffs  paid  the  India  debt  with  their  own 
notes. 

Upon  the  arrival  of  the  proceeds  of  the  ad- 
venture, the  teas  were  divided  among  the  sev- 
eral contracting  parties,  According  to  their 
interests  respectively,  they  paying  their  pro- 
portion of  the  India  debt  to  the  plaintiffs,  upon 
which  their  respective  responsibility  for  that 
debt  ended.  The  witness  had  paid  his  propor- 
tion. The  house  of  Myers  &  Phillips  being 
then  insolvent,  a  part  of  their  share  of  teas 
was  placed  in  the  hands  of  the  plaintiffs,  to 
be  at  their  disposal,  in  order  to  meet  their  part 
of  the  India  debt.  The  plaintiff's  sent  this 
tea  to  the  defendants  (who  were  auctioneers), 
to  be  sold  at  public  sale,  for  their  use. 
<$6*J  *  Messrs.  Emmet  and  Hoffman  contended 
that  he  was  an  interested  witness,  because,  if 
the  sum  now  in  controversy  should  not  be  re- 
covered from  the  defendants,  this  would 
increase  the  share  of  the  India  debt  to  be  paid 

pear,  no  verdict  can  be  given,  but  the  plaintiff  is 
said  to  be  nonsuit,  non  sequitur  clamorem  suum.  3 
Com.,  376.  Although  the  amercement  is  no  longer, 
in  fact,  exacted,  still  all  the  ancient  forms  attend- 
it  are  observed,  viz.:  the  calling  of  the  plaintiff  be- 
fore the  verdict  is  pronounced,  and  if  pronounced 
against  him,  or  if  he  is  nonsuited,  the  formal  entry 
of  judgment,  that  he  be  in  misericordia  pro  falso 
clamore.  This  then  being  the  true  reason  for  calling 
the  plaintiff,  it  is  immaterial  whether  the  jury  have 
retired  or  not,  the  plaintiff  must  always  be  called. 

1.  —  The  examination  of  a  witness  upon  his  voir 
dire,  being  upon  matter  collateral  to  the  issue,  is 
not  bound  down  by  the  same  strict  rules  which 
govern  an  examination  in  chief.  The  contents  of 
written  instruments  may  be  inquired  into  on  such 
examination.  But  if  the  witness  has  been  sworn  in 
chief,  the  privileges  of  an  examination  on  a  voir  dire 
cannot  be  extended  to  a  cross-examination,  al- 
though the  inquiry  is  as  to  his  interest  :  it  must  for 
this^purpose,  take  place  in  its  due  order.  Howellv. 
Lock,  2  Campb.,  H.  Consequently,  as  the  privilege 
extended  to  thisspeciesof  examination,  may  enable 
a  party  to  prove  a  witness  interested,  by  matter  in 
writing,  by  parol  proof  of  its  contents,  it  is  reason- 
able that  parol  proof  of  any  paper  discharging  that 
interest  should  also  be  received,  and  such  is  the 
rule  to  be  drawn  from  the  books. 

In  The  Biitcher's  Co.  v.  Jones,  Esq.,  1  Esp.  Cas., 
ISO,  a  witness  was  asked  on  his  vnir  dire,  if  he  was 
not  free  of  The  Butcher's  Company  ?  He  answered 
that  he  was  nor  then,  but  had  been  free,  and  had 
been  afterwards  disfranchised.  He  was  then  asked 
if  the  disf  ranchisement  of  members  was  not  regu- 
larly entered  in  the  Company's  book  ?  He  answered 
he  believed  it  was.  The  counsel  who  examined  him, 
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by  the  contracting  parties,  the  house  of  Myers 
&  Phillips  being  insolvent;  that  the  original 
contract  of  responsibility  being  under  seal,  a 
verbal  discharge  of  that  responsibility  was  in- 
sufficient according  to  the  maxim,  "unumquod- 
que  dissolvitur  eodum  ligamine  quo  ligatur;" 
that,  therefore,  the  witness  was  still  liable 
over,  notwithstanding  the  discharge,  and  con- 
sequently directly  interested. 

THOMPSON,  J.  Where  the  interest  of  a  wit- 
ness appears  from  his  own  statement  on  an 
examination  on  his  *wir  dire,  it  is  com-  [*49 
petent  for  him  to  discharge  that  interest  in  the 
same  manner.  The  witness  here  shows  his  in- 
terest, and  shows  it  discharged,  he  must  be 
sworn  in  chief.1 

Messrs.  Golden  and  Wells  for  the  plaintiffs. 

Messrs.  Emmet  and  Hoffman  for  the  defend- 
ants. 


fCOPPER  ET  AL. 

v. 
POWELL  AND  WILLIS. 


[f67,  68 


Bill  of  Exchange  as  Payment  —  Diligence  by  Re- 
ceiver Necessary. 

"Where  a  bill  of  exchange  is  remitted  for  the  pay- 
ment of  a  precedent  debt,  if  due  diligence  is  not 
used  in  obtaining  payment,  and  due  notice  of  dis- 
honor given,  it  will  be  a  satisfaction  of  such  debt. 


was  an  action  of  assumpsit.     The  dec- 
-   laration  contained    the    common    money 
counts. 

Plea,  non  assumpsit. 

The  defendants  admitted  the  plaintiffs' 
claim,  but  contended  that  they  had  fully  paid 
it.  To  prove  the  payment,  *the  following  [*5O 
facts  were  offered  in  evidence:  that  a  certain  bill 
of  exchange  had  been  remitted  by  the  defend- 
ants to  the  plaintiffs,  drawn  by  Richard  S.  Hal- 
lett,  on  Finleys,  Uppleby  &  Co.,  of  Hull,  in 
favor  of  Powell,  one  of  the  defendants,  and  by 
him  indorsed  to  the  plaintiffs,  merchants  at  Bir- 

then  insisted  on  the  production  of  the  books,*  to 
show  the  witness  disinterested.  But  Lord  Kenyon 
overruled  the  application;  he  said  that  the  objection 
to  the  competency  of  the  witness,  having  arisen  out 
of  an  answer  to  a  question  put  by  the  defendant's 
counsel,  in  which  he  had  admitted  that  at  one  time 
he  had  been  incompetent,  that  he  should  be  allowed 
to  restore  himself  to  competency,  by  the  same 
means,  which  was  by  stating  by  parol,  whether  he 
was  then  disfranchised  or  not  ;  either  as  part  of  his 
answer  to  the  question  so  put,  or  to  one  put  by  the 
plaintiff's  counsel.  So,  also,  in  the  case  of  Botham 
v.  Swingley,  1  Esp.  Cas.,  165,  and  Peake,  219,  a  wit- 
ness, upon  dis  voir  dire,  showed  himself  interested, 
but  discharged  that  interest,  by  declaring  at  the 
same  time  that  he  had  become  bankrupt,  and  had 
obtained  his  certificate  ;  it  was  contended  that  this 
fact  could  only  be  proved  by  producing  the  certifi- 
cate. But  Lord  Kenyon  held  that  when  the  objec- 
tion to  the  competency  of  a  witness  arose  from  his 
answer  to  a  question  on  his  voir  dire,  that  he  might 
in  the  same  manner  do  away  the  objection,  and 
restore  himself  to  competency  by  parol.  It  is,  how- 
ever, at  the  same  time  to  be  observed,  that  if  the 
interest  in  these  cases  had  been  proved  by  other 
testimony,  it  would  have  been  necessary  to  an- 
swer the  objection  by  the  best  evidence  ;  the  book 
of  the  Company  in  the  first  case  and  the  certificate 
in  the  last.  1  Esp.,  164. 


NOTE.— Receiving  negotiable  paper  from  debtor- 
Creditor  mustiise  diligence  or  debt  will  be  discharged 
—Does  not  utsiMllu  discharge  debt.  See  Murray  v. 
Gouverneur,  1  Johns.  Cas.,  438,  note ;  also  Herring  v. 
Sanger,  3  Johns.  Cas.,  71,  note. 

59 


30 


NEW  YORK  NISI  PRIUS  CASES. 


1808 


mingham,  in  England.  In  the  plaintiffs'  ac- 
count current  with  the  defendants,  this  bill 
appeared  credited  when  received,  and  debited 
when  dishonored;  that  this  bill  was  received 
by  the  plaintiffs,  duly  presented,  and  protested 
for  non-acceptance,  and  for  non-payment, 
June  22,  1804,  but  no  formal  notice  of  the  dis- 
honor had  ever  been  given  to  the  indorser,  and 
it  did  not  appear  that  he  knew  of  it  before  the 
next  spring,  nor  had  the  bill  been  returned  to 
him;  that  a  certain  ship  and  cargo  had  been 
consigned  to  the  drawee,  by  Hallett,  the 
drawer  of  the  bill,  to  meet  the  same,  which 
was  wrecked  on  her  voyage  to  Hull,  previous 
to  the  protest  for  non-acceptance,  and  the  bills 
of  lading  came  to  the  hands  of  the  drawee 
previous  to  the  protest  for  non-payment;  that 
after  all  expenses,  salvage,  &c.,  on  the  wreck 
69f]  fhad  been  paid  by  the  drawee,  there 
remained  in  the  hands  of  the  drawee  a  balance 
of  about  £46  in  favor  of  Hallett,  the  drawer, 
but  this  balance  was  not  ascertained  until  after 
the  bill  had  been  protested  for  non-payment. 
3  l*j  *Mr.  Emmet,  for  the  defendants,  con- 
tended that  the  plaintiffs,  by  neglecting  to  give 
notice  of  the  dishonor  of  the  bill  to  the  indorser, 
and  to  return  the  same  to  him,  had  made  it  their 
own,  and  that  it  must  now  be  considered  as 
payment;  that  the  rule  that  the  want  of  funds 
in  the  hands  of  the  drawee  excuses  the  neg- 
lect to  give  notice  of  the  dishonor  of  a  bill  was 
not  without  exceptions;  that  this  bill  was 
drawn  on  the  faith  of  a  consignment  not  yet 
come  to  hand,  and  in  this  case,  on  the  author- 
ity of  Oh.  J.  Eyre,  in  Walwyn  v.  St.  Quintin, 
1  Bos.  &  P.,  652,  even  the  drawer  is  entitled 
to  notice.  The  indorser,  however,  is  entitled 
to  notice  in  all  cases.  That  the  drawer  has 
no  funds  in  the  hands  of  the  drawee,  is  no  ex- 
cuse for  not  giving  notice  to  an  indorser. 
Peake  N.  P.,  202;  1  D  &  E.,  712.  And  in  this 
case,  there  were  funds  in  the  hands  of  the 
drawee,  the  extent  of  which  were  known  at 
the  time  of  the  protest  for  non-payment. 

1.— The  distinction  mentioned  in  the  argument  of  I 
the  plaintiff's  counsel,  is  noticed  both  by  Mr.  Chitty 
ana  Mr.  Kyd,  in  their  respective  treatises  on  "Bills 
of  Exchange."  Anciently,  says  Mr.  Kyd,  a  <dis- 
tinction  seems  to  have  been  taken  between  the  case 
of  a  bill  of  exchange  given  in  payment  of  a  precedent 
debt,  and  that  of  one  given  for  a  debt  contracted  at 
at  the  time  the  bill  was  given.  In  the  latter  case  the 
person  who  received  it,  must  have  used  due  dili- 
gence to  recover  the  money  of  him  on  whom  it  was 
drawn,  otherwise  he  could  not  resort  to  the  party 
from  whom  he  received  it,  and  charge  him  on  the 
original  contract.  But  in  the  former  case,  the  bill 
was  not  considered  as  payment  unless  the  money 
was  paid  by  the  drawee,  and  no  diligence  seems  to 
have  been  necessary  in  the  holder  to  obtain  payment, 
71+]  tnor  any  notice  to  the  person  from  whom  he 
received  it  of  the  failure  of  payment.  Kyd,  178. 
Mr.  Kyd,  however,  considers  this  ancient  distinc- 
tion (as  he  terms  it)  done  away  by  Stat.  3  and  4  Ann., 
ch.  9,  sec.  7. 

Mr.  Chitty  agrees  with  Mr.  Kyd,  in  supposing 
that  this  distinction  existed  at  one  time  in  the  law: 
but  does  not  agree  with  him  as  to  the  effect  of  the 
Htat.  Ann,  which  he  considers  as  confined  to  a  par- 
ticular class  of  bills,  &c.  Bills  made  payable  after 
date  and  expressed  to  have  been  given  for  value  re- 
ceived. He  admits  the  change  in  the  law,  but  as- 
cribes it  to  a  change  of  opinion  in  the  courts  of 
justice.  Chitty,  131.  The  distinction  alluded  to  by 
these  two  writsrs,  and  by  the  counsel  in  his  argu- 
ment in  the  text,  will  be  found  upon  a  careful  ex- 
amination of  the  authorities,  never  to  have  existed 
in  fact  in  the  English  law.  They  all  refer  to  the  case 
of  Clark  v.  Mundal,  1  Salk.,  124;  3  Salk.,  68,  in  support 
of  their  obst-rvations.  But  that  case  will  be  found 
upon  examination  to  be  a  loosely  reported  N.  P. 
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Mr.  Hopkins,  for  the  plaintiff,  considered 
the  bill  of  exchange  as  a  collateral  security 
merely,  being  given  as  a  means  of  making 
payment  of  a  precedent  debt.  It  WHS  indorsed 
by  one  of  the  defendants  only.  That  the  neg- 
lect to  notify  the  indorser,  in  this  case,  would 
not  fix  the  bill  on  the  plaintiffs  as  a  payment; 
that  our  law  and  the  English  law,  in  this  par- 
ticular, were  essentially  variant.  The  English 
law,  resting  on  the  Stat.  5  Anne,  ch.  9,  sec.  17, 
which  expressly  enacts  that  a  bill  shall  be  con- 
sidered as  payment,  where  the  party  receiving 
it  has  not  used  due  diligence  to  obtain  pay- 
ment of  it.  fBut  as  this  Statute  bus  not  [f70 
been  adopted  by  our  Legislature,  the  case 
must  rest  upon  the  common  law;  that  at  the 
common  law  previous  to  the  Stat.  of  Anne,  a 
bill  of  exchange,  without  payment,  was  not  a 
satisfaction  of  a  precedent  debt,  unless  it  was 
part  of  the  contract  that  it  should  be  so.  and 
therefore  a  creditor,  by  retaining  a  bill  under 
the  circumstances  of  the  present  case,  and  neg- 
lecting *to  give  notice  of  the  dishonor,  [*5S2 
did  not  thereby  make  that  bill  a  payment;  that 
no  diligence  to  obtain  payment  is  necessary  on 
the  part  of  the  holder  at  the  common  law,  nor 
is  ii  necessary  that  the  creditor  should  give 
notice  to  the  debtor  of  the  failure  in  payment. 
It  was  equally  the  duty  of  the  party  who  gave 
the  bill,  with  the  one  who  received  it,  to  see 
to  the  payment  of  it.  (Clark  v.  Mundal,  1 
Salk.,  124;  3  Salk..  68;  Kyd.  on  Bills.  171, 
172.)  That,  therefore,  nothing  but  actual  pay- 
ment could  make  the  bill  of  exchange  satisfac- 
tion of  the  plaintiffs'  debt. 

THOMPSON,  J.  The  doctrine  urged  by  the 
plaintiffs'  counsel  is  liable  to  a  variety  of  ob- 
jections. I  am  of  opinion  that,  in  cases  like 
the  one  now  before  the  court,  due  diligence  m 
obtaining  payment  must  be  shown  on  the  part 
of  the  plaintiffs.1  Notice  of  the  *dishon-  [*53 
or,  therefore,  ought  to  have  been  given,  but  this 
neglect  *may  be  obviated  by  showing  that  [*54 

Gas.  (12  Mod.,  203) ;  and  in  all  probability,  a  very  in- 
accurate note  of  what  fell  from  Lord  Holt  on  that 
occasion  ;  as  it  is  totally  at  variance  with  other  opin- 
ions expressed  by  Lord  Holt  on  the  same  subject, 
and  about  the  same  time.  He  always  entertained 
the  opinion  in  opposition  to  the  opinion  of  the  mer- 
chants, that  a  promissory  note  was  not  payment  of 
a  precedent  debt,  arid  his  strong  expressions  on  this 
subject,  in  all  probability  misled  the  reporter  in 
Clark  v.  Mundai,  who  has  not  attended  to  the  qual- 
ifications of  that  general  position  constantly  ex- 
pressed by  Lord  Holt. 

The  case  of  Clark  v.  Mundal  was  decided  3  W.  & 
M.,  A.  D.  1693,  and  in  the  same  year  the  case  of  Dar- 
rach  v.  Savage,  1  Show.,  151,  was  decided  by  Cli.  J- 
Holt :  in  which  the  contrary  doctrine  to  that  stated 
by  Salkeld,  is  expressly  held,  viz.:  that  laches,  with 
regard  to  such  a  note,  would  make  it  amount  to  a 
payment.  In  that  case  a  draf t  was  given  on  a  third 
person,  for  a  precedent  debt,  and  there  was  laches 
in  demanding  payment,  and  Holt  held  that  when  a 
bill  was  given  for  a  precedent  debt  such  bill  should 
be  deemed  payment  if  the  holder  did  not  within  a 
convenient  time  resort  back  to  the  drawer  for  his 
money:  for  his  keeping  the  bill  so  long  in  his  pocket 
was  evidence  that  he  thought  the  drawee  good  at 
the  time,  and  agreed  to  take  him  as  his  debtor.  So 
again,  in  the  case  of  Ward  v.  Evans,  2  L.  Raym.,  930, 
A.  D.  1704,  Lord  Holt  again  states  the  true  rule.  In 
this  case,  the  servant  of  the  plaintiff,  in  receiving 
payment  of  a  precedent  debt  from  the  defendant, 
took  a  goldsmith's  note  for  part,  payable  t  o  bearer; 
the  goldsmith  however  stopped  payment  before  the 
holder  presented  the  bill ;  and  it  was  contended  by 
the  defendant,  in  an  action  brought  on  the  original 
consideration,  that  the  plaintiff  by  his  laches  had 
made  the  note  his  own.  Holt,  Ch.  J.,  in  pronounc- 
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55*]  the  defendants  have  *thereby  sustained 
no  injury.1 

The  plaintiffs  then  went  into  evidence  to 
show  that  Hallett  was  insolvent  at  the  time 
of  the  return  of  the  bill,  and  of  course,  that 
no  injury  could  arise  from  the  vnuit  of  notice. 
56*j  *f  he  weight  of  evidence,  however,  be- 
ing that  Hallett  might  have  paid  the  bill,  the 
jury  found  a  verdict  for  the  defendants.  (See 
post,  Ireland  v.  Kipp,  and  the  note  to  that 
case.) 

ing  judgment  said.  "  I  am  of  opinion  and  always 
was  (notwithstanding  the  noise  and  cry,  that  it  is 
the  custom  of  Lombard  St.)  that  the  acceptance  of 
such  a  note  is  not  actual  payment.  I  agree  to  the 
72-74-ti]  tdiffc-rence  taken  by  my  brother  Darnell 
that  taking  a  note  for  goods  sold  is  payment,  be- 
cause it  was  part  of  the  original  contract,  but  paper 
is  no  payment  where  there  is  a  precedent  debt.  For 
when  such  a  note  is  given  in  payment  it  is  always 
intended  to  be  taken  under  the  condition  to  be 
payment  if  the  money  be  paid  thereon  in  convenient 
season.  But  if  the  party  who  takes  the  note  keeps 
it  by  him  for  several  days  without  demanding  it,  and 
the  party  who  ought  to  pay  it  becomes  insolvent,  he 
that  received  it  must  bear  the  loss,  because  he  pre- 
vented tho  other  person  from  receiving  the  money, 
by  detaining  it  in  his  custody."  Again  ;  in  Popley 
v.  Ashley,  ti  Mod.,  147,  3  Ann.,  Holt,  Ch.  J".,  again 
held  the  same  doctrine :  "  If  a  man  take  a  note  for 
a  precedent  debt,  and  after  it  is  payable  makes  no 
•demand,  and  he  might  have  been  paid  had  he  been 
•diligent  enough,  then  if  the  party  on  whom  the 
note  is  fails,  it  is  at  his  peril  who  holds  the  note. 
The  rule  to  be  deduced  from  these  last  three  cases 
is  the  correct  rule,  and  has  been  constanly  acted 
upon  in  the  English  courts,  not  as  the  the  rule  de- 
ducible  from  the  Stat.  of  Ann,  but  as  the  common 
iaw  rule.  The  Stat.  of  Ann  is  certainly  merely  a 
declaratory  Statute,  and  may  have  arisen  in  some 
measure  from  the  collision  between  Lord  Holt  and 
the  merchants,  and  the  error  in  the  books  above 
cited  has  doubtless  proceeded  from  its  being  con- 
sidered a  remedial  law ;  for  we  find  after  the  pass- 
ing of  that  Statute,  frequent  decisions  in  the  En- 
glish books  on  the  broad  principle  of  the  common 
law,  without  any  reference  to  that  Statute. 

Thus  in  Smith  v.  Wilson,  Andrews^SS:  HGeo.,2, 
1738,  a  note  drawn  by  a  third  person  in  favor  of  the 
defendant  and  indorsed  by  him,  had  been  given  by 
the  defendant  to  the  plaintiff  in  payment  of  a  pre- 
cedent debt.  The  note  became  due  Mar.  28,  and  the 
plaintiff  held  it  without  demanding  payment  until 
the  13th  May  following,  when  the  maker  became  in- 
solvent. The  holder  then  brought  an  action  on  the 
original  consideration  against  the  defendant.  It 
was  held,  however,  by  Lee,  Ch.  J.,  and  the  whole 
court,  that  when  a  note  is  taken  for  a  precedent 
debt,  it  must  be  intended  to  be  taken  by  way  of  pay- 
ment upon  this  condition,  that  the  note  is  paid  in  a 
reasonable  time :  but  if  the  person  accepting  it  doth 
not  endeavor  to  procure  such  payment,  and  the 
money  is  lost  by  his  default  he  must,  and  it  is  reason- 
able that  he  should  bear  the  loss.  So,  again,  in 
ChamberJyn  v.  Delarive,  7  Geo.,  3, 1767;  2  Wils.,  353,  a 
draft  on  a  third  person  had  been  given  for  a  pre- 
cedent debt  for  work  and  labor,  and  the  person  to 
whom  it  was  given  held  it  for  four  months  without 
demanding  payment,  and  afterwards  the  maker  be- 
came insol  vent.and  then  the  payee  sought  to  recover 
on  the  original  consideration  :  but  the  court  held 
that  the  plaintiff,  by  accepting  the  note,  undertook 
to  be  duly  diligent  in  trying  to  get  the  money  from 
the  drawee,  and  also  to  apprise  the  drawer  if  the 
drawee  failed  in  making  payment,  that  he  had  sub- 
stituted himself  in  the  place  of  the  defendant  who 
75t]  had  tbeen  deceived  into  a  belief  that  the  plaintiff 
had  got  the  money  of  the  drawee.  That  the  com- 
mon law  detests  negligence  and  laches.  And  that 
the  plaintiff,  by  holding  this  order  four  months,  had 
discharged  the  defendant  of  his  debt,  and  credited 
the  drawee  in  his  stead. 

Later  decisions  are  also  to  the  same  effect.  Vide 
1  Esp.,  44t5;  15  East,  17.  The  true  rule,  therefore, 
always  has  been,  that  if  receiving  fe  note  of  a  third 
person  is  imrt  of  the  original  contract,  it  is  an  abso- 
lute payment,  without  reference  to  the  question  of 
laches  or  not,  if  there  has  been  no  fraudulent  mis- 
representation ;  but  when  a  note  is  received  for  a 
precedent  debt,  it  is  not  payment  unless  there  has 
been  laches  on  the  part  of  the  holder,  or  an  express 
agreement  to  receive  it  as  payment.  The  decisions 
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Action  for  Embezzlement — Prior  Notice  Unnec- 
essary— Plunder  by  Custom  House  Officers — 
Custom. 

In  an  action  on  the  case  by  a  freighter,  against 
the  owner  of  a  general  ship,  for  damages  by  ernbez- 

in  our  own  courts  have  been  conformable  to  this 
rule.  In  Murray  v.  Gouveneur,  in  the  Court  of 
Errors,  2  Johns. ,  440,  it  was  declared  to  be  a  settled 
rule  of  law  that  a  bil  j  shall  not  be  a  discharge  of  a  pre- 
cedent debt,  unless  it  be  so  expessly  agreed  between 
the  parties.  And  when  it  is  not  so  expressly  agreed, 
the  holder  is  bound  to  use  due  diligence  to  obtain 
payment.  Herring  v.  Sanger,  3  Johns.  Cas.,  72. 
And  in  To  bey  v.  Barber,  5  Johns.,  72,  the  court  again 
declared  that  it  was  a  rule  well  settled  and  repeat- 
edly recognized  in  this  court,  that  taking  a  note 
either  of  a  debtor  or  a  third  person,  for  a  pre-ex  ist- 
ing  debt,  is  no  payment  unless  it  be  expressly 
ag'reed  to  take  the  note  as  payment,  and  then  run 
the  risk  of  its  being  paid,  or  unless  the  creditor  parts 
with  the  note,  or  is  guilty  of  laches  in  not  present- 
ing it  for  payment  in  due  time.  He  is  not  obliged 
to  sue  upon  it,  he  may  return  it  when  dishonored, 
and  resort  to  his  original  demand.  Vide  etiam  8 
Johns.,  389.  But  before  he  can  recover  in  such  a 
case,  he  must  produce  the  note  and  cancel  it  at  the 
trial.  Holmes  v.  Dekamp,  1  Johns.,  37.  And  whether 
a  note  was  taken  absolutely  as  payment  or  not,  is  a 
question  of  fact  for  the  jury.  Johnson  v.  Weed,  9 
Johns.,  310.  In  Whitbeck  v.  Van  Ness,  11  Johns., 
410,  all  the  cases  on  this  subject  are  reviewed. 

1. — The  leading  case  on  this  subject,  is  the  case  of 
Beckerdike  v.  Bollman,  1  T.  K.,  410.  There  it  was 
decided  that  if  from  the  time  the  bill  was  drawn, 
down  to  the  time  it  became  due,  the  drawer  never 
had  any  effects  in  the  hands  of  the  drawee,  notice  to 
the  drawer  of  the  dishonor  of  the  bill  is  unneces- 
sary ;  for  he  must  know  whether  he  had  effects  in 
the  hands  of  the  drawee  or  not,  and  if  he  had  none, 
he  had  no  right  to  draw  upon  him  and  to  expect  pay- 
ment from  him,  nor  can  he  be  injured  by  the  non- 
payment of  the  bill,  or  the  want  of  notice  that  it  has 
been  dishonored.  In  an  action  against  the  indorser, 
however,  this  rule  does  not  apply :  he  is  in  all  cases 
entitled  to  notice,  for  he  has  no  concern  with  the 
account  between  the  drawer  and  acceptor.  Wilkes 
v.  Jacks,  Peake  N.  P.,  203.  The  want  of  notice  to 
the  indorser  therefore  was  conclusive,  and  the 
plaintiff  had  no  right  to  go  into  evidence  upon  the 
broad  question  whether  the  indorser  had  sustained 
any  injury  or  not.  Lord  Kenyon  would  not  allow 
this  evidence  to  be  gone  into  even  in  the  case  of  a 
drawer,  where  there  was  no  pretense  that  he  had 
not  funds  in  the  hands  of  the  drawee  at  the  time. 
In  Dennis  v.  Morrier,,  3  Esp.,  157,  the  counsel  for 
the  plaintiff  offered  to  show  that  the  drawee  had 
sustained  no  prejudice  whatever  from  want  of  no- 
tice ;  and  contended  that  such  evidence  would  dis- 
pense with  the  necessity  of  a  notice.  But  Lord 
Kenyon  said,  I  cannot  hold  the  law  to  be  so.  The 
only  case  in  which  notice  is  dispensed  with,  is  where 
there  are  no  effects  of  the  drawer  in  the  hands  of 
the  drawee.  This  would  be  extending  the  rule  far- 
ther than  ever  has  been  done,  and  opening  new 
sources  of  litigation,  in  investigating  whether  in 
fact  the  drawer  did  receive  a  prejudice  from  the 
want  of  notice  or  not.  In  Walwyn  v.  St.  Quintin, 
1  Bos.  &  P.,  654,  Eyre,  (Jh,  J.,  observes,  that  it  has 
been  resolved  in  many  cases,  that  when  the  drawer 
has  no  effects  in  the  hands  of  the  acceptor,  notice 
may  be  dispensed  with.  But  it  may  he  proper  to 
caution  bill  holders  not  to. rely  on  it  as  a  general 
rule.  The  case  of  acceptances  on  the  faith  of  con- 
signments from  the  drawer  not  come  to  hand, 
and  the  case  of  acceptances  on  fair  mercantile 
agreements,  may  be  stated  as  exceptions,  and  there 
may  be  possibly  many  others.  And  so  in  Orr  v.  Ma- 
ginnis,  7  East,  361,  Lord  Ellenborough  decided  that 
the  rule  does  not  extend  to  cases  where  the  drawee 
had  effects  of  the  drawer  in  his  hands  at  the  time  of 
the  bill  drawn,  though  the  balance  might  vary  after- 
wards. In  every  point  of  view,  therefore,  notice  to 
the  defendant  in  this  case  was  necessary,  and  the 
solvency  or  insolvency  of  Hallet  was  of  no  im- 
portance. 
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element,  it  is  not  necessary  that  notice  of  such  dam- 
age should  have  been  given  previous  to  the  com- 
mencement of  the  action. 

Plundering,  by  a  custom  house  officer,  having 
charge  of  a  vessel,  is  within  the  risks  assumed  by 
the  owner,  under  a  bill  of  lading. 

Established  principles  of  law  cannot  be  controlled 
by  custom. 

rpHIS  was  an  action  on  the"  case  against  the 
_L  defendant,  as  owner  of  the  ship  Science. 

The  plaintiffs'  declaration  contained, 

1st.  A  count  alleging  a  loss  by  embezzle- 
ment. 

2d.  A  count  on  the  bills  of  lading  ;  and, 

3d.  The  common  money  counts. 

Plea,  the  general  issue,  with  notice  of  spe- 
cial matter. 

It  appeared  in  evidence  that  The  Science 
was  a  general  ship,  owned  by  the  defendant, 
and  bound  from  the  port  of  N.  Y.  to  the  port 
of  London.  The  plaintiffs  shipped  on  board 
of  her  two  boxes  of  nutmegs,  to  be  delivered 
to  certain  consignees  at  London.  The  bill  of 
lading,  signed  by  the  captain,  specified  the  two 
boxes  of  nutmegs,  without  mentioning  their 
weight,  and  contained  the  usual  memoran- 
dum, "contents  unknown."  The  two  boxes 
were  weighed  by  the  weighmaster,  on  the 
wharf,  at  the  port  of  N.  Y. ,  previous  to  their 
being  on  board,  and  weighed  4  cwt.  and  were 
in  good  condition.  These  articles,  however, 
77f]  fbeing  inadmissible  articles,  could  not  be 
57*]  landed  in  the  port  of  London,  *according 
to  the  intention  of  the  shippers,  and  the  cap- 
tain was  compelled  to  bring  them  back  again  to 
N.  Y.  As  soon  as  the  vessel  arrived  at  Grave- 
send,  on  her  way  to  London,  two  custom 
house  officers  were  placed  on  board,  to  pre- 
vent the  landing  of  inadmissible  articles,  and 
these  officers  remained  on  board  until  the  ves- 
sel's departure  from  London  on  her  homeward 
voyage,  and  during  all  that  time  had  free 
access  to  the  nutmegs,  which  were  so  stowed 
on  the  outward  voyage  as  to  be  altogether  in- 
accessible to  the  crew.  It  was  admitted  that 
the  revenue  officers  in  the  port  of  London  are 
notorious  for  plundering  the  property  under 
their  care. 

'  On  the  day  The  Science  departed  from  Lon- 
don on  her  homeward  voyage,  the  captain  and 
consignees  signed  an  agreement,  indorsed  on 
the  original  bill  of  lading,  to  return  the  arti- 
cles mentioned  in  the  bill  of  lading  at  an 
increased  rate  to  the  shippers,  at  "their  own 
risk."  The  nutmegs  were  inaccessible  to  the 
crew  on  the  homeward  voyage,  and  were 
found  to  weigh  but  3  cwt.  when  delivered  at 
the  port  of  N.  Y.  They  were  brought  to  the 
shippers  by  a  cartman  employed  by  the  ship, 
and  upon  examining  the  boxes,  the  hoops 
appeared  to  have  been  taken  off. 

The  counsel  for  the  defendant  then  offered 
testimony  to  show  that  as  soon  as  a  custom 
house  officer  is  put  on  board,  as  in  this  case, 
the  goods  are  at  the  risk  of  the  shipper, 
according  to  the  general  understanding  of  mer- 
chants. 

THOMPSON,  J.  The  testimony  is  inadmissi- 
ble. The  established  principles  of  law  cannot 
be  controlled  by  custom. 

It  was  then  urged  for  the  defendant : 
1.  That  it  was  not  sufficiently  shown  that 
78f]  notice  of  the  deficiency  had  been  {given  to 
the  defendant,  previous  to  the  discharge  of  the 
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*crew.  That  the  ship  owner  is  entitled  [*5S 
to  such  notice  to  enable  him  to  compel  the  crew 
to  make  good  the  deficiency  from  their  wages. 
To  show  that  the  crew  were  bound  to  contrib- 
ute, he  cited  Abb.,  374,  375  ;  2  Show.,  167; 
Ld.  Raym.,  630  ;  4  Bos.  &  P.,  347  ;  3  Johns., 
17  ;  1  Pet.,  239,  243,  and  he  contended  that 
the  doctrine  of  notice  was  a  necessary  result, 
from  the  liability  of  the  crew. 

2.  That  from  die  testimony,  however,  itwa* 
apparent  that  the  deficiency  must  have  arisen 
from  the  acts  of  the  custom  house  officers,  and 
that  the  ship  owner  was  not  liable  for  the  con- 
duct of  men  over  whom  he  had  no  control. 

The  counsel  for  the  plaintiffs  said  it  was 
absurd  to  contend  that  notice  ought  to  be  given 
before  the  crew  were  discharged,  because,  in 
almost  every  instance,  a  deficiency  could  not 
be  ascertained  at  that  time.  Ship  owners  are 
considered  as  common  carriers,  and  conse- 
quently liable  for  all  losses,  except  such  as 
arise  from  the  act  of  God,  public  enemies,  or 
the  perils  of  the  seas.  (Abb.,  159  ;  Marsh, 
157.) 

In  this  case  the  bills  of  lading  are  conclusive. 
On  the  homeward  voyage  the  captain  binds 
himself,  by  the  indorsement,  to  deliver  the 
articles  mentioned  in  the  bills  of  lading,  at  the 
risk  of  the  "plaintiffs."  This  expression  im- 
plies the  same  risks  mentioned  in  the  outward 
bill,  viz. :  the  actual  perils  of  the  seas ;  the 
owner  is,  therefore,  liable  for  all  losses  pro- 
ceeding from  other  causes. 

THOMPSON,  J.  The  notice  contended  for 
by  the  defendant  is  unnecessary. 

The  bill  of  lading  is  certainly  conclusive. 
The  risks,  mentioned  in  the  indorsement,  must 
be  considered  as  referring  fto  those  men-  [f79 
tioned  in  the  bill,  and  extend  to  the  actual 
perils  of  the  seas  only.  The  deficiency  in  this 
*case,  has,  in  all  probability,  proceeded  [*59 
from  the  acts  of  the  revenue  officers  ;  and  for 
those  acts  I  am  of  opinion  that  the  owners  are, 
in  this  case,  liable.1 

1.— This  cause  was  argued  at  bar,  in  Aug.  Term, 
1810,  on  a  case  made  (6  Johns.,  171),  and  the  verdict 
of  the  jury  was  confirmed.  The  defendant  in  his 
argument,  relied  on  two  grounds. 

1st.  That  the  nutmegs  being  prohibited  articles  at 
the  port  of  destination,  and  on  that  account,  not 
allowed  to  be  landed ;  this  was  the  fault  of  the 
plaintiff,  and  that  from  the  time  of  the  arrival  and 
refusal  to  permit  them  to  be  landed,  the  defendant 
ceased  to  be  a  common  carrier,  and  became  a  mere 
bailee  for  hire,  and  answerable  only  for  his  fault  or 
negligence,  and  not  for  the  acte  of  the  custom 
house  officers. 

2d.  That  a  common  carrier  may  make  a  special 
acceptance,  and  will  in  such  case  be  answerable  only 
according  to  that  acceptance  ;  that  here  was  an 
express  agreement  by  which  the  terms  of  the  orig- 
inal contract  were  varied  and  the  goods  put  at  the 
risk  of  the  plaintiff. 

The  coort,  however,  decided  that  the  indorsement 
on  the  bill  of  lading  was  a  complete  contract  for 
conveying  the  goods  in  question,  from  London  to 
New  York,  for  a  stipulated  compensation  :  and  that 
from  the  time  it  was  entered  into,  the  goods  were 
in  the  master's  charge  as  a  common  carrier,  and 
that  he  was,  therefore,  liable  as  a  common  carrier. 

Upon  the  second  point  the  court  decided,  that 
although  the  general  operation  r.f  the  law  may  be 
controlled  by  the  agreement  of  the  parties,  such 
agreement,  to  have  such  an  effect,  ought  to  be 
clear  and  capable  of  but  one  construction ;  that  1  he 
words  "at  their  own  risk,"  in  the  indorsement, 
never  could  have  been  designed  to  throw  a  lo_ss  by 
embezzlement  on  the  shipper.  That  in  their  judg- 
ment, it  was  only  a  cautionary  measure  on  the  part 
of  the  consignees  to  save  themselves  from  all  re- 
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Mr.  Colden  for  the  plaintiffs. 

Mr.  P.  W.  Radcliff  for  the  defendant. 

Verdict  for  the  plaintiffs. 
Cited  in— Anth.  N.  P.,  70 ;  5  Bos.,  246 ;  1  Daly,  411. 


*6O  f8i]     *fJOHNSON  V.  SMITH. 

Sales— Delivery  of  Export  Entry — Of  Samples — 
Statute  of  Frauds — Disaffirmance  of  Contract. 

Upon  a  contract  for  the  sale  of  sugars  the  deliv- 
ery of  the  export  entry  is  not  a  delivery  of  the  arti- 
cles sold,  within  the  meaning  of  the  Statute.  Nei- 
ther is  the  delivery  of  samples,  forming  no  part  of 
the  bulk  sold. 

Where  there  is  an  agreement  on  a  sale,  that  the 
vendee  shall  give  notes  with  an  indorser  at  four 
and  live  months,  upon  a  demand  of  such  notes  and 
a  total  disafflrmance  of  the  contract  by  the  vendee, 
general  indebitatus  assumpsit  lies. 

A  SSUMPSIT  for  goods  sold  and  delivered. 

A 

Plea,  non  assvmpsit. 

This  action  was  brought  for  59  hogsheads 
of  sugar,  alleged  to  have  been  sold  by  the 
plaintiff  to  the  defendant. 

It  appeared  that  June  23,  1806,  a  conver- 
sation took  place  between  the  plaintiff  and  de- 
fendant, concerning  the  sale  of  those  sugars, 
in  which  conversation  it  was  ultimately  agreed 
that  the  plaintiff  would  sell  them  to  the  de- 
fendant, at  $11.50  per  hundred  weight,  and 
the  defendant  was  to  give  in  payment  his  own 
notes  at  four  and  five  months,  with  his  uncle's 

sponsibility,  for  having  reshipped  the  goods,  before 
80t]  Hhey  had  an  opportunity  of  consulting  their 
principal,  wittiout  having  them  insured. 

Two  of  the  points  raised  at  N.  P.  were  not  urged 
by  the  defendant's  counsel  at  bar,  viz.:  the  admissi- 
bility  of  testimony  to  show  the  understanding  of 
merchants,  as  to  the  liability  of  the  defendant,  for 
the  acts  of  the  custom  house  officer.  And  second, 
the  necessity  of  notice  of  the  embezzlement,  pre- 
vious to  the  discharge  of  the  cargo. 

As  to  the  first  point,  the  testimony  offered  was 
merely  the  opinioA  of  merchants  as  to  the  liability 
of  the  master.  As  this  liability  is  fixed  by  the  com- 
mon law  the  mere  usage  or  opinion  of  merchants 
could  never  control  it.  There  undoubtedly  are  cases 
in  which  mercantile  usage  is  admissible  to  fix  the 
true  interpretation  of  a  contract,  but  upon  this 
subject,  the  rule  is  expressly  laid  down  in  Smith  v. 
Wright,  1  Cai.,  45,  where  it  is  thus  stated  by  the 
court :  "  The  true  test  of  a  commercial  usage  is  its 
having  existed  a  sufficient  length  of  time  to  have 
become  generally  known,  and  to  warrant  a  pre- 
sumption that  contracts  are  made  in  reference  to 
it."  See  Dickenson  v.  Litwall,  4  Campb.,  279,  and 
see  also,  Yeats  v.  Pain,  1  Holt  JV.  P.,  95,  and  the  note 
to  that  case,  where  this  subject  is  fully  considered. 

The  second  point  is  sufficiently  answered  by  the 
established  rule  of  law  as  to  the  time  of  payment  of 
sailors'  wages.  It  has  been  frequently  decided  that 
the  master  is  not  bound  to  pay  them  until  the  cargo 
is  discharged  (1  Pet.,  255),  for  two  reasons— first, 
because  the  freight,  which  is  the  fund  out  of  which 
wages  are  to  be  paid,  is  not  received  by  him  until 


NOTE.— Sales— Statute  of  frauds — Delivery.  See 
Bailey  v.  Ogden,  3  Johns.,'399,  note.  Compare,  also, 
Holingsworth  v.  Napier,  3  Cai.,  182;  Hunn  v. 
Bowne,  2  Cai.,  38,  notes. 

That  merely  taking  a  sample  is  insufficient,  see 
Carver  v.  Lane,  4  E.  D.  Smith,  168.  Compare  Dows  v. 
Montgomery,  5  Robt.,  445  ;  Brandt  v.  Focht,  1  Abb. 
Ct.  App.  Dec.,  185 :  3  Keyes,  409 ;  5  Abb.  Pr.  N.  S., 
225 :  Van  Woert  v.  R.  R.  Co.,  67  N.  Y.,  538. 

The  doctrine  seems  to  be  that  where  the  samples 
are  delivered  as  specimens  of  the  goods,  it  does  not 
satisfy  the  statute  ;  otherwise  if  delivered  as  part  of 
the  bulk.  See  Garfield  v.  Paris,  96  U.  S.,  565 ;  Moore 
v.  Love,  57  Miss.,  765. 
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indorsement ;  that  the  export  entry  was  then 
delivered  to  him,  which  merely  specified  the 
numbers  and  marks  of  the  hogsheads,  and  the 
defendant  took  the  samples  which  had  been 
exhibited  (which  were  no  part  of  the  weight), 
rolled  them  in  a  paper,  and  laid  them  aside  in 
the  plaintiff's  counting-room,  and  promised  to 
call  and  take  them  away  the  next  day,  which 
he  did  not  do,  and  inquired  *whether  the  [*61 
sugars  might  remain  in  the  plaintiff 's  store  a 
few  days,  which  was  assented  to  by  the  plaint- 
iff. On  the  night  of  June  27  the  store  and 
sugars  were  consumed  by  fire. 

fA  few  days  afterwards,  a  letter  was  [f82 
written  by  the  plaintiff  to  the  defendant,  on 
the  subject  of  the  sale,  to  which  the  defendant 
replied,  disavowing  the  contract. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  plaintiff  ought  to 
have  declared  on  the  special  contract  to  give 
notes,  with  an  indorser,  at  four  and  five 
months,  and  could  not  declare  generally  for 
goods  sold  and  delivered,  as  he  had  done  here. 

It  was  answered  by  the  plaintiff  that  when- 
ever such  an  agreement  was  made,  and  the 
vendee  refused  to  give  the  notes  when  de- 
manded, he  disaffirmed  the  contract  as  to  the 
notes,  and  entitled  the  plaintiff  to  declare  gen- 
erally that  the  letters  which  passed  between 
the  plaintiff  and  defendant,  subsequent  to  the 
loss  of  the  sugars,  were  sufficient  evidence  of 
such  demand  and  refusal.  The  judge  being 
of  this  opinion,  the  nonsuit  was  refused  ;  but 
the  point  was  reserved  at  the  defendant's  re- 
quest.1 

then;  and  second,  that  he  may  have  a  sufficient 
opportunity  to  ascertain,  whether  any  embezzle- 
ment of  the  cargo  has  taken  place,  so  that  he  may 
deduct  the  amo'unt  from  their  wages. 

1.— The  true  rule  on  this  subject  is  correctly 
stated  by  Sir  James  Mansfield,  Ch.  J.,  in  the  case  of 
Brook  v.  White,  1  N.  P.,  330.  "  When  a  person  sells 
goods  upon  a  certain  credit,  to  be  paid  for  by  a  bill  at 
a  certain  date,  he  can  maintain  no  actio_n  for  "  goods 
sold,  until  the  expiration  of  the  period  at  which 
such  bill  would  become  due,  because  the  goods  are 
not  agreed  to  be  paid  for  until  that  time.  If  the 
bill  be  not  given,  he  may  bring  an  action  on  the 
special  contract,  because  he  is  deprived  of  the  par- 
ticular security  agreed  on;  but  when  the  whole  time 
is  expired,  and  no  bill  has  been  given,  he  may  bring 
an  action  for  the  money  which  is  then  due."  In 
other  words,  before  the  expiration  of  the  time  of 
credit,  the  plaintiff  must  declare  specially  for  a 
breach  of  the  contract  to  give  a  bill,  but  after  the 
expiration  of  that  time,  a  general  count  in  indebita- 
tus  assumpsit  for  goods  sold,  is  sufficient. 

The  reason  given  by  Heath,  J".,  in  the  same  case, 
appears  to  be  the  true  reason.  "  When  the  con- 
tract is  executory,  the  party  must  declare  spec- 
ially, but  when  it  is  executed,  he  may  declare  gen- 
erally." In  support  of  this  opinion,  he  refers  to 
the  case  of  Alcorn  v.  Westbrook,  1  Wils.,  115,  where 
Dennison,  J.,  says  if  a  man  agrees  to  build  an- 
other a  house,  to  be  paid  for  it,  and  afterwards 
builds  the  house,  in  this  case  he  has  two  ways 
of  declaring,  either  upon  the  original  executory 
agreement,  to  be  performed  in  futuro,  or  upon  an 
indebitatus  assumpsit  or  quantum  meruit,  when  the 
house  is  actually  built,  and  the  agreement  executed. 
In  Lawes  on  Pleading  (in  assumpsit,  p.  6),  the  cases 
on  this  subject  are  collected  together,  and  comment- 
ed on,  and  the  rule  as  above  stated  admitted  to  be 
correct.  From  this  view  of  the  subject,  it  would 
seem  that  the  plaintiff,  in  the  case  in  the  text,  ought 
to  have  been  nonsuited,  his  action  having  been 
brought  before  the  time  of  credit  had  expired,  and 
the  declaration  being  indebitatus  assumpsit  gener- 
ally. How  far  the  recovery  will  be  the  same  on  the 
general  as  on  the  special  count,  with  reference  to 
the  interest,  Marshall  v.  Pool,  13  East,  97;  De  Ber- 
nallas  v.  Fuller,  2  Campb..  426,  and  the  case  cited  in 
the  notes  to  those  cases. 
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62*  f83]  *f  As  the  facts  in  the  cause  had  been 
proved  by  a  single  witness,  the  defendant,  in 
order  to  impeach  the  accuracy  of  his  recollec 
tion,  offered  to  go  into  testimony,  to  show  that 
from  the  situation  of  the  defendant  with  refer- 
84f]  ence  to  his  f uncle,  it  was  improbable  that 
he  could  have  offered  him  as  an  indorser ; 
but  this  was  overruled  by  the  court  as  being 
too  remote  an  inference. 

The  defendant  then  rested  his  defense  chiefly 
on  two  grounds. 

1.  That  even  the  parol  contract  between  the 
parties  had  not  been  perfected,  the  sale  being 
by  weight,  and  that  weight  not  having  been 
ascertained.     (6  East,  614,  625.) 

2.  That  even  if  the  parol  contract  had  been 
complete,  there  was  nothing  to  take  it  out  of 
the  Statute  of  Frauds  ;  that  there  was  no  suf- 
ficient evidence  of  delivery  ;  that  to  constitute 
a  symbolical  delivery,  something  must  be  de- 
livered and  accepted,  with  the  express  inten- 
tion of  constituting  a  delivery  and  saving  the 
Statute  of  Frauds  ;  that  the  delivery  of  a  sam- 
ple is  not  a  delivery  of  part  of  the  goods,  with- 
in the  meaning  of  the  Statute,  unless  the  sam- 
ple is  considered  as  part  of  the  bulk.     (7  T. 
K,  14.) 

The  plaintiff's  counsel  contended  that  the 
delivery  of  the  export  entry  to  the  defendant 
63*]  was  a  sufficient  *delivery  to  satisfy  the 
Statute,  inasmuch  as  it  contained  the  marks  and 
numbers  of  the  hogsheads,  and  was,  therefore, 
a  designation  of  the  goods  by  the  vendor,  to  the 
use  of  the  vendee,  and  was  even  equivalent  to 
the  marking  them  by  the  vendee,  both  of 
which  acts  constituted  a  sufficient  delivery. 
(1  Johns.,  17.)  They  also  contended  that  the 
defendant's  laying  *  aside  the  samples  was 
equivalent  to  a  delivery,  because  he  thereby 
withdrew  the  articles  from  the  market.  To 
show  what  constituted  a  symbolical  delivery, 
they  cited  1  Com.  on  Cont.,  96-102  ;  3  Johns., 
421  ;  2Cai.,  44. 

THOMPSON,  J.,  said  he  was  of  opinion  that 
85*]  the  facts  relative  *to  storage,  and  the 
delivery  of  the  export  entry,  were  put  out  of 
the  question,  in  this  case,  by  the  decision  of 
the  court  in  the  case  of  Bailey  v.  Ogden,  3 
Johns.,  421  ;  that  the  only  question  was, 
whether  the  defendant's  acts  relative  to  the 
samples  would  constitute  a  delivery  in  law. 

1. — The  plaintiff  seems  to  have  acquisced  in  this 
verdict.  It  does  not  appear  to  have  been  moved 
before  the  Supreme  Court.  According  to  the  En- 
glish decisions,  both  grounds  relied  upon  by  the  de- 
fendant are  decidedly  with  him.  Weighing  was 
necessary  in  this  case,  from  the  terms  of  the  con- 
tract, to  ascertain  the  amount  to  be  paid  :  and  the 
true  general  rule  is,  that  if  anything  remains  to  be 
done  on  the  part  of  the  seller,  as  between  him  and 
the  buyer,  before  the  article  purchased  is  to  be  de- 
livered, a  complete  present  right  of  property  has 
not  attached  in  the  buyer.  Hanson  v.  Myers.  6 
East,  626.  The  delivery  of  a  sample  is  a  fair  deliv- 
ery within  the  Statute,  whenever  the  sample  deliv- 
ered is  part  of  the  bulk,  and  the  bulk  thereby  dimin- 
ished. Klinitz  v.  Surrey,  5  Esp.  Cas.,  267.  The  rea- 
soning of  the  plaintiff 's  counsel  is  certainly  plausi- 
ble that  the  defendant,  by  laying  aside  the  samples, 
withdrew  the  articles  from  the  market,  which  was. 
therefore,  equivalent  to  a  delivery.  Symbolical 
delivery  of  goods  has.  in  various  cases,  been  con- 
sidered a  sufficient  delivery  to  satisfy  the  Statute, 
but  to  consider  the  act  of  the  defendant  in  this  case 
as  a  delivery  would  certainly  be  carrying  the  doc- 
trine of  symbolical  delivery  further  than  any  of  the 
cases  would  warrant.  Symbolical  deliveries,  which 
have  been  deemed  sufficient  to  take  a  case  out  of 
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It  must  appear,  in  all  cases  of  symbolical  de- 
livery, that  it  was  the  express  intention  of  the 
parties  to  make  a  delivery ;  that  here,  as  the 
samples  formed  no  part  of  the  bulk  to  be  paid 
for,  the  delivery  and  acceptance  of  them 
would  not  be  a  delivery  and  acceptance  of 
part  of  the  goods  sold,  within  the  meaning  of 
the  Statute.  The  courts  have  gone  far  enough 
with  regard  to  symbolical  delivery,  and  that 
class  of  cases  ought  not  to  be  extended.1 

Messrs.  Hoffman  and  Raddiff  for  the  plaint- 
iff. 

Mr.  Emmet  for  the  defendant. 

Verdict  for  the  defendant. 


t*GILMORE  e.  WALE.  [f86,  87  *64 

Peaceable  Entrance — When  Trespass — Notice  to 
Produce  Paper. 

A  peaceable  entry  into  the  house  of  another  for 
illegal  purposes  is  a  trespass. 

A  notice  to  produce  a  paper  "  on  the  trial  of  the 
cause,"  is  sufficient  without  giving  a  new  notice  for 
every  succeeding  circuit. 

rpRESPASS,  for  entering  the  plaintiff 's  office 
JL  and  taking  and , carrying  away  a  bill  of 
lading,  with  a  receipt  indorsed  thereon,  the 
goods  and  chattels  of  the  plaintiff. 

Plea,  the  general  issue,  with  notice  of  special 
matter. 

Two  bags,  containing  $1,000  each,  had  been 
consigned  to  the  defendant  from  New  Orleans 
on  board  a  vessel  belonging  to  the  plaintiff. 
On  the  arrival  of  the  *vessel  at  the  port  [*65 
of  N.  Y.,  the  captain  immediately  delivered  the 
bags  at  the  office  of  the  plaintiff,  ift  the  same 
condition  as  when  received  by  him  at  New 
Orleans. 

Another  vessel,  owned  by  some  other  per- 
son, had  arrived  about  the  same  time,  from  the 
same  port,  with  another  consignment  to  the 
defendant,  of  three  bags,  containing  also 
$1,000  each.  All  the  bags  were  marked  in  the 
same  manner,  and  one  of  the  three  bags  had 
been  opened  and  some  of  the  money  had  been 
taken  out.  These  three  bags  were  placed  by  the 
defendant  in  his  sleigh.  He  then,  with  his  son, 
called  at  the  counting-room  of  the  plaintiff,  for 
the  two  other  bags  consigned  to  him  by  the 

the  Statute,  have  generally  worn  this  distinguish- 
ing feature,  that  the  vendee  has  thereby  obtained  a 
fall  control  over  the  article  sold.  Such  are  the  de- 
livery of  the  key  of  the  warehouse  where  the  goods 
are  stored.  Wilkes  v.  Ferris,  5  Johns.,  335.  The  de- 
livery of  the  store-keeper's  receipt  for  the  goods 
stored  (25.)  a  specific  designation  of  the  goods  as  the 
property  of  the  vendee,  by  marking  them,  &c.  (Fide 
3  Johns.,  407,  and  Robert  on  Frauds,  174,  a  collection 
of  the  decisions  relative  to  symbolical  delivery.) 
Upon  this  subject  there  is  great  danger  that  an  ex- 
tension of  the  doctrine  of  symbolical  delivery 
might  amount  to  a  judicial  repeal  of  one  of  the 
most  important  provisions  of  the  Statute  of  Frauds, 
which  declares  that  no  sale  of  goods,  &c.,  for  the 
price  of  £10  and  upwards,  shall  be  good  except  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  •  receive  the  same.  Of  this  danger  the 
courts  nave  lately  been  fully  aware  and  the  pres- 
ent opinion  upon  this  subject  is  strongly  expressed 
by  Kent,  Ch.  J.,  in  delivering  the  opinion  of  the 
court  in  the  case  of  Bailey  v.  Ogden,  3  Johns.,  421. 
"  We  do  not  wish  to  shake  any  of  the  cases  in  which 
the  actual  delivery  required  by  the  Statute  has  been 
dispensed  with;  but  those  cases  have  gone  far 
enough ;  our  leaning  should  be  towards  the  plain 
meaning  of  the  Statute." 
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first  vessel.  The  plaintiff's  clerk  being  then  en- 
gaged in  counting  other  money,  for  other  con- 
signees, objected  to  a  delivery  at  that  time,  as 
he  wished  first  to  count  the  same.  The  defend- 
ant, however,  replied  that  he  would  take  the 
88f]  bags  as  they  were.  fThe  clerk  there- 
upon delivered  them  to  him,  and  took  his  re- 
ceipt on  the  back  of  the  bill  of  lading  in  full 
for  the  same.  These  bags  were  placed  with 
the  others  in  the  sleigh.  The  son  of  the  defend- 
ant testified  that  upon  counting  the  money 
-contained  in  the  bags,  a  deficiency  of  $300  was 
discovered  in  two  of  the  bags  which  were 
those  he  had  received  from  the  plaintiff,  and 
were  both  unsealed  ;  the  plaintiff's  clerk,  how- 
•ever,  swore  that  he  carried  one  of  the  bags  to 
the  defendant's  sleigh,  and  that  bag  was 
sealed. 

The  defendant  called  the  next  day  at  the 
plaintiff's  counting-room,  and  requested  the 
•clerk  to  show  him  the  receipt  he  had  given 
him  the  day  before ;  which,  when  shown  to 
him,  he  immediately  put  into  his  pocket,  and 
gave  the  clerk  a  duplicate  of  the  bill  of  lading, 
with  a" receipt  indorsed  for  the  $2,000,  deducting 
the  alleged  deficiency  ;  and  then  commenced 
•66*]  an  action  *against  the  plaintiff's  captain, 
and  recovered  from  him  the  said  deficiency. 

Previous  to  examining  witnesses,  as  to  the 
fact  of  taking  away  the  bill  of  lading  and  re- 
ceipt, the  plaintiff  called  upon  the  defendant 
to  produce  the  original.  It  appeared  that  no- 
tice to  produce  it  had  been  given  on  the  morn- 
ing of  the  trial.  The  court  said  that  such 
notice  was  insufficient,  unless  the  plaintiff 
•could  show  that  the  defendant  had  the  papers 
in  court.  The  plaintiff  then  proved  that  he 
had  given,  a  short  time  after  issue  joined,  a 
.general  notice  to  produce  the  bill  of  lading,  &c. , 
' '  on  the  trial  of  the  cause ;  "  which  the  court 
deemed  sufficient  notice,  without  repeating  it 
-at  each  circuit ;  and  also  said  that  in  this  case 
it  was  not  necessary  that  the  original  should 
be  produced,  inasmuch  as  that  did  not  form 
the  measure  of  damages.1 

67*89f]  *f THOMPSON,  J.,  in  summing  up 
the  evidence  to  the  jury,  said  that  the  defendant 
must  be  considered  as  a  trespasser,  having  en- 
tered the  plaintiff's  house  for  an  illegal  pur- 
pose— to  obtain  papers  to  which  he  had  no 

1. — Whether  sufficient  notice  has  been  given  to 
produce  papers,  must  necessarily  depend  on  the  cir- 
cumstances of  the  case.  Where  the  parties  reside 
in  the  place  where  the  court  is  held,  and  the  papers 
called  for  are  necessarily  to  be  found  at  the  resi- 
dence of  the  party  in  whose  possession  they  are,  a 
notice  to  produce  them,  if  given  on  the  day  of  trial, 
and  a  reasonable  time  before  the  sitting-  of  the 
court,  would  certainly  be  sufficient.  A  notice  at 
each  circuit  is  unnecessary  ;  one  general  notice  to 
produce  the  paper  at  the  trial,  whenever  such  trial 
may  take  place,  is  sufficient.  This  was  so  decided  in 
the  case  of  Jackson  y.  Shearman ,  6  Johns.,  10.  There 
notice  had  been  given  to  produce  a  lease  "at  the 
trial."  A  circuit  had  intervened  between  the  giv- 
ing of  that  notice  and  the  trial  of  the  cause,  and  the 
court  held  that  the  effect  of  the  notice  was  not 
•spent ;  that  it  applied  to  the  trial,  without  reference 
to  the  time  :  that  even  if  the  cause  had  been  noticed 
for  trial,  at  the  intervening  circuit,  it  would  not 
have  destroyed  the  effect  of  the  notice  in  reference 
to  a  subsequent  circuit,  unless  it  had  appeared  that 
the  notice  was  special  and  confined  to  that  particu- 
lar circuit.  When  the  papers  required  are  in  the 
possession  of  the  opposite  party,  and  in  court,  a 
notice  given  at  the  time.of  the  trial  is  sufficient.  If. 
after  notice  given,  the  party  puts  the  paper  out  of 
his  possession,  he  ought  to  apprise  the  opposite 
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right.  The  merits  of  the  judgment  in  the  ac- 
tion between  the  defendant  and  the  captain  of 
the  vessel,  by  which  the  money  came  con- 
signed, cannot  be  overhaled  in  this  action. 
The  testimony,  therefore,  which  has  been 
offered  relative  to  the  deficiency,  *must  [*9O 
be  considered  here,  merely  to  discover  the  in- 
tention of  the  defendant.  If  there  was  no 
deficiency,  then  this  is  a  case  of  aggravated 
trespass,  and  the  jury,  in  giving  damages,  are 
not  confined  to  the  extent  of  the  alleged  de- 
ficiency. But  if  there  really  was  a  deficiency, 
that  fact,  although  it  cannot  excuse  the  tres- 
pass, must  go  in  extenuation  of  it,  and  in  miti- 
gation of  damages. 

Verdict  far  the  plaintiff.     Damages,  $150. 

Messrs.  Talbot,  D.  B.  Ogden  and  E.  W.  King 
for  the  plaintiff. 
Mr.  R.  Riker  for  the  defendant. 


f*MILLER  t>.  HACKLEY  ET  AL.  [f91  *68 

Negotiable  Paper — Bill  of  Exchange    in  Sets — 
Promise  of  Drawer  after  Ladies  of  Holder. 

All  the  sets  of  a  bill  of  exchange  are  considered 
as  making  one  bill. 

To  make  a  promise  to  pay  a  bill  available  against 
a  drawer  whose  liability  has  been  discharged  by  the 
laches  of  the  holder,  it  must  appear  that  such  prom- 
ise was  made  with  a  full  knowledge  or'  the  fact. 
Whether  he  ought  also  to  know  his  legal  rights. 

THIS  was  an  action  by  the  first  indorsee 
against  the  drawers  of  an  inland  bill  of 
exchange. 

The  count  under  which  the  plaintiff  offered 
his  testimony,  alleged  the  making  of  the  sec- 
ond of  exchange  by  the  defendants,  and  the 
indorsement  of  that  bill  to  the  plaintiff,  and 
then  set  forth  notice  of  the  indorsement, 
and  the  presentment  of  .the  first  of  exchange, 
without  averring  that  the  first  of  exchange  had 
beea  indorsed  to  the  plaintiff.  On  this  ground 
the  defendant  moved  for  a  nonsuit. 

THOMPSON,  J.,  considered  the  application  as 
made  in  season  ;  but  said  that  all  the  sets  of  a 
bill  must  be  considered  as  one  bill,  and  that 

the  averment  in  this  view  was  correct. 

* 

party  of  it,  so  that  he  may  know  where  to  look  for 
it,;  and  if  it  does  not  appear  by  what  means  it  went 
out  of  his  possession,  it  will  be  considered  as  still 
continuing  under  his  control.  Jackson  v.  Shear- 
man, 6  Johns.,  19.  In  this  case,  however,  notice  to 
produce  the  bill  of  lading,  seems,  from  the  author- 
ities, to  have  been  unnecessary.  The  taking  away 
the  bill  of  lading  is  alleged  among  the  grievances  in 
the  declaration,  and  the  defendant,  therefore,  had 
notice  from  the  declaration  that  the  plaintiffs  in- 
tended to  charge  him  with  the  possession  of  that 
instrument.  And  in  such  case  it  is  unnecessary  to 
give  any  other  notice  than  the  action  itself  implies. 
In  an  action  of  trover,  therefore,  for  a  bond,  'the 
plaintiff  was  allowed  to  give  parol  evidence  of  the 
contents,  to  support  the  general  description  of  the 
instrument  in  the  declaration,  without  having 
given  the  defendant  previous  notice  to  produce  it. 
How  v.  Hall,  14  East,  274;  Scott  v.  Jones.  Taunt.,  4, 
865;  vide,  also.  Phil.  Ev.,  339,  and  the  authorities 
there  referred  to. 


NOTE.— Negotiable  paper— Bills  of  exchange  in  sets 
— General  principles.  See  Wells  v.  Whitehead,  15 
Wend.,  537,  note. 

Failure  to  give  notice — Subsequent  promise  of  in- 
dorse!— Waiver.  See  Pierson  v.  Hooker,  3  Johns.,  68, 
note. 
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No  notice  of  the  dishonor  having  been  given 
to  the  defendants,  the  plaintiff  proved  that 
about  three  months  after  the  protest  of  the 
bills,  one  of  the  drawers  said  to  a  third  person 
that  he  would  take  care  of  the  bills,  or  that  he 
would  see  them  paid. 

The  defendant's  counsel  contended,  that 
before  the  promise  of  the  defendant  could 
amount  to  a  waiver  of  the  want  of  notice,  it 
must  appear  that  he  knew  the  fact  of  the 
92f]  fwant  of  notice  of  the  dishonor  ;  and  also 
that  he  was,  on  that  account,  discharged  in  the 
law.  (5  Burr.,  2670;  IT.  R.,  712.) 

The  plaintiff's  counsel  cited  Chit,  on  Bills 
(new  ed.),  171,  and  7  East,  231,  to  show  that 

1— This  case  came  before  the  Supreme  Court,  and 
was  finally  decided  in  Feb.  Term,  1810  (5  Johns., 
375),  in  favor  of  the  defendant,  on  the  ground  that 
there  was  not  sufficient  evidence  of  waiver  of  no- 
tice. On  this  subject,  Van  Ness,  J.,  in  delivering- the 
opinion  of  the  court  says :  "  A  subsequent  promise 
•  to  pay,  under  a  knowledge  of  the  fact  of  a  want  of 
notice,  would  be  a  waiver  of  notice ;  but  I  think 
there  was  not,  in  this  case,  the  requisite  evidence  of 
such  a  promise.  It  ought  to  have  been  made  out 
clearly  and  unequivocally.  The  defendant  only 
said  to  a  third  person  '  that  he  would  take  care  of 
the  bills,'  or  'see  them  paid.'  Whether  he  used  the 
one  phrase  or  the  other  is  left  in  doubt ;  and  if  the 
first  phrase  was  used,  it  is  altogether  uncertain 
whether  he  meant  to  be  understood  that  he  would 
resist,  or  would  pay  the  bill.  If  would  be  dangerous 
to  fix  an  indorser,  without  notice,  and  perhaps  with- 
out knowledge  of  the  laches  of  the  holder,  upon 
such  loose  conversation  with  a  third  person;  no 
case  hits  ever  gone  so  far."  Upon  this  subject  of 
waiver,  it  has  been  doubted  whether  a  promise  by 
an  indorser  to  pay,  with  full  knowledge  of  the 
laches  of  the  holder,  was  sufficient,  to  make  him 
93-96t]  liable;  tand  whether  it  ought  not  also  to 
appear,  that  at  the  time  of  making  the  promise, 
he  knew  the  legal  consequences  of  the  holder's 
laches-  It  has  been  also  doubted  whether  such 
a  promise,  although  made  with  a  full  knowledge  of 
the  facts  and  of  the  law,  would  not  be  itself  a  nudum 
paclum  ;  the  indorser  being  already  discharged,  and 
no  new  consideration  passing  between  the  parties. 
In  the  case  of  Chatfield  v.  Paxton,  which  is  reported 
in  a  note  in  Chit,  on  Bills,  102 ;  and  also  in  a  note  to 
the  case  of  Bilbie  v.  Luinlie,  2  East.  471,  Lord  Ken- 
yon  seems  to  have  been- of  opinion,  that  to  make 
the  indorser  liable  on  a  new  promise,  he  should  not 
only  know  the  facts,  but  also  the  legal  consequences 
of  them.  And  Thompson,  J".,  in  the  case  in  the 
text,  seems  to  have  adopted  the  same  opinion.  Lord 
Ellenborough,  however,  in  the  case  of  Bilbie  v. 
Lumlie,  combats  this  principle  generally,  and  also 
doubts  the  accuracy  of  the  report  in  the  case  of 
Chatfield  v.  Paxton.  He,  in  that  case,  says  that  the 
case  of  Chatneld  v.  Paxton  is  the  only  case  he  ever 
heard  of,  in  which  ignorance  of  the  law  was  received 
as  a  defense.  That  Lord  Kenyon  did,  in  that  case, 
intimate  something  of  that  sort  at  N.  P.,  but  when 
it  was  brought  before  the  court,  on  a  motion  for  a 
new  trial,  there  were  some  other  circumstances  of 
fact  relied  on,  and  it  was  so  doubtful,  at  last,  on 
what  precise  ground  the  case  turned,  that  it  was 
never  reported. 

Mr.  Evans,  in  his  Treatise  on  Bills  of  Exchange, 
p.  83,  commenting  on  this  subject,  admits  that 
ignorance  of  law  can  form  no  defense :  but  con- 
tends that  such  a  promise  by  an  indorser  is  a  nudum 
pactum.  "  The  degree  of  legal  knowledge  (says  Mr. 
Evans)  which  a  person  may  possess,  or  the  mistaken 
notions  under  which  he  may  a.ct,  can  seldom  be  the 
subject  of  accurate  investigation.  If  a  person  with 
a  view  to  voluntary  donation,  or  in  execution  of 
vrhat  he  conceives  to  be  an  honorary  obligation, 
actually  pays  a  sum  of  money,  he  has  no  pretense 
to  reclaim  it ;  but  a  promise  under  these  circum- 
stances, not  being  made  upon  any  adequate  con- 
sideration, induces  no  legal  obligation.  It  is  a  gen- 
eral presumption  that  a  person  does  not  intend  to 
give  away  his  property,  nemo  prcetumitur  donare, 
and  therefore  when  the  indorser  of  a  bill  being  ex- 
empted from  his  liability  in  point  of  law,  but  pressed 
for  payment,  does  any  act  importing  a  promise,  it 
may  be  justly  inferred  that  such  a  promise  is  made 
under  the  idea  of  his  being  already  subject  to  legal 
coercion.  A  prior  moral  obligation  is  sufficient  to 

6U 


the  promise  made  in  this  case  was  a  sufficient 
waiver. 

"THOMPSON,  J.  That  a  promise  may  [*6& 
amount  to  a  waiver,  in  a  case  like  the  present,, 
enough  must  appear  to  render  it  justly  pre- 
sumable that  the  defendant,  at  the  time,  knew 
the  fact  of  the  want  of  notice,  and  also  knew 
his  legal  rights.1 

Verdict  for  the  plaintiff. 

Mr.  Emmet  for  the  plaintiff. 
Mr.  Golden  for  the  defendants. 

support  a  legal  promise,  but  there  is  no  such  obliga- 
tion, on  the  part  of  an  indorser  of  a  bill  of  exchange, 
in  the  ordinary  course  of  business.  He  gives  an 
adequate  value  upon  passing  it  away,  'acting  in 
both  instances  upon  the  supposition  of  its  being  an 
available  security,  and  engaging,  in  the  latter  case 
(in  effect  as  security  for  the  drawer  or  acceptor), 
that  it  shall  be  regularly  paid,  provided  it  is  proper- 
ly presented  and  a  regular  notice  given  of  its  being 
dishonored.  But  there  is  no  reason  founded  upon 
moral  equity  for  extending  the  obligations  of  such 
a  person  beyond  the  legal  import  of  his  undertaking; 
and  it  would,  therefore,  be  more  reasonable,  as  a 
general  proposition,  to  decide  that  such  an  indorser 
might  recover  back  what  he  had  paid,  not  being 
liable  in  point  of  law,  than  that  he  should  be  bound 
by  a  naked  promise,  unaccompanied  by  any  legal  or 
moral  obligation. 

The  law,  however,  seems  now  to  be  well  settled, 
that  a  promise  to  pay,  with  knowledge  of  the  fact 
of  laches,  is  sufficient  (Stevens  v.  Lynch,  12  East, 
38) :  and  this,  not  on  the  ground  of  its  being  a  new 
contract,  but  on  the  ground  that  such  promise  is 
an  express  waiver  of  the  laches-  A  promise,  or 
even  payment  without  such  knowledge,  would  be 
unavailable  ;  and  in  the  case  of  payment,  the  money 
might  be  recovered  back.  See  Chatfield  v.  Paxton, 
above  cited.  The  earliest  case  on  this  subject  is  that 
of  Haddock  v.  Bury,  Trin.,  3,  G,  2,  at  N.P.,  where 
Lord  Raymond  held  that  if  an  indorser  has  neglect- 
ed to  demand  of  the  drawer  in  convenient  time,  a 
subsequent  promise  to  pay,  by  the  iudorser,  will 
cure  the  laches.  See  note  to  Lumlie  v.  Robertson, 
7  East,  236.  In  Blissard  v.  Hurst,  Burr.,  2670,  a 
promise  to  pay  was  made  by  an  indorser,  without 
knowledge  of  the  laches  of  the  holder,  in  not  giving 
notice  of  non-acceptance  to  the  drawer;  and  the 
promise  was  held  not  to  be  a  waiver.  The  various 
cases  on  this  subject  are  cited  in  Duryee  v.  Denni- 
son,  5  Johns..  248 ;  and  see  Goodall  v.  Dollay,  1  D  & 
E.,  712,  and  Donaldson  v.  Means,  4  Ball.,  109. 

The  legal  distinction  between  an  ignorance  of 
fact  and  an  ignorance  of  law,  is  strongly  marked  in 
the  Roman  code.  And  as  it  is  consistent  with  right 
reason,  and  but  few  cases  are  to  be  found  in  the 
books  of  the  common  law  bearing  directly  on  this 
subject,  a  brief  reference  to  some  of  the  positions 
of  the  Civilians,  may  not  be  uninstructive. 

In  ti-eating  this  subject,  the  Roman  lawyers  begin 
by  dividing  ignorance  into  two  kinds,  ignorance  of 
fact,  and  ignorance  of  law.  Ignorantia  duplex,  alia 
facti,  alia  juris :  and  some  refinement  occurs  in  the 
distinctions  which  they  draw,  between  ignorance  of 
fact,  ignorance  of  law  and  a  mixed  ignorance  of  the 
one  and  of  the  other.  This  distinction  does  not  seem 
to  have  been  attended  to,  with  sufficient  closeness, 
by  St.  German,  in  his  Doctor  and  Student.  For  in 
his  reply  to  the  observation  of  the  Doctor,  who 
remarks,  I  see  well,  that  ignorance  sometimes 
excuseth,  in  the  law  of  England  (p.  202,  answers  in 

E.  256),  and  sets  forth  cases  ignorance  of  fact  mere- 
/.  The  same  general  rule  prevails  in  the  common 
and  in  the  civil  law,  from  which  the  common  law 
has  borrowed  it.  Igiwrantia  facti  excusat,  ignoran- 
tia  juris  nan  excusat  (1  Co.,  177),  but  exceptions  are 
found  in  the  civil  law  to  both  branches  of  this  rule. 
The  Civilians  notice  various  degrees  of  ignorance  of 
fact,  but  every  species  of  ignorance  of  fact  is  not 
allowed  to  be  used  as  an  excuse.  "Nee  supitia 
ignorantia  ferenda  est  factum  ignorantix,  ut  nee 
scrupulosa,  inquteitw  exigenda.  Scientia  enim  hoc 
modo  cestimanda  est,  ut  neque  negligentia  crassa,  out 
nimia  aecuritas  satis  expedita  est  neque  deZatorto 
curlositas  exigetur.  Ulp.,  lib.,  18.,  ad  Ugem  Juliam 
et  Papiain."  And  as  examples  of  this  gross  igno- 
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7O*  97f]  *|BOGERT  t>.  GAUM  AN. 

Written  Contract — Custom. 

All  previous  parol  agreements  are  merged  in  a 
written  contract. 

Where  the  wages  of  a  seaman  appear  by  shipping 
articles,  evidence  of  a  further  compensation,  by 
way  of  customary  privilege,  cannot  be  received. 

ACTION  on  the  case  for  a  breach  of  con- 
tract. 

Plea,  general  issue. 

The  plaintiff  was  mate  of  the  ship  Magdalen, 
commanded  by  the  defendant,  on  a  voyage 
7  l*J  from  N.  Y.  to  *Canton  and  back  to  N.  Y. 
On  the  outward  voyage  he  was  degraded  by  the 
captain,  and  compelled  to  leave  the  ship.  To 
prove  the  damages  sustained,  the  plaintiff's 
7  2*]  *counsel  demanded  the  shipping  articles, 
which  were  produced,  and  were  in  the  common 
form,  and  signed  by  the  defendant.  By  these 
articles,  it  appeared  that  the  plaintiff  was  to 
receive,  on  the  voyage,  $40  per  month,  as  first 
mate.  The  plaintiff's  counsel  then  attempted  to 
prove  that  he  was  also  to  have  had  three  tons 
privilege. 

THOMPSON,  J.  The  testimony  is  inadmis- 
sible. You  have  produced  a  written  contract, 
and  all  previous  parol  agreements  are  merged 
in  it. 

They  then  offered  to  prove  that  it  was  the 
established  usage  of  the  City  to  allow  this 
privilege,  and  that  it  was  never  expressed  in 
the  articles. 

THOMPSON,  J.  This  testimony  would  have 
been  correct  if  no  written  contract  had  been 

ranee,  which  cannot  avail  as  an  excuse,  we  find  the 
following1 :  "  Ignorantta  et  negligcntia  sunima  est,  id 
ignorare,  qund  nullus  in.  civitate  ignoret,  huffusmodi 
facti  ignorantia  ohest.  Supina  ignorantia  est,  igno- 
rare (juod  n nines  scimus.  Curiosi  et  negligentes  con- 
trarii:  (liligenn  inquisitor  medius  inter  utrosque." 
As  to  the  second  branch  of  the  rule,  ignorance 
of  the  law  is  sometimes  an  excuse.  "  Interdum 
tamen  Juris  error  excusatur,  ut  si  conjuncta  habeat 
ruxticttatem."  Again  ;  "Rusticitatus  et  imperitice 
parcendum:  perraro  tandem,  id  est  certis  tantum 
ca»ibu»,  non  enim  exigimus  ut  omnes  juris  conxulto- 
rum  scientiam  dedicerint,  nee  ut  omnes  patres  fami- 
tia.s,  Magonis  nee  cassii  libros :  sed  communem  eontm 
quae  in  legitnis  continentur  inteligentianfin  omnibus 
exigimus,  &c.  Denique,  juris  ignorantiam  allegare 
non  potent,  qui  juriscoiisulti  consulendi  copiam 
hatinit,  vel  qui  sua,  id  est  naturali  prudentia  in- 
structus  ease  potuit."  Ignorance  of  the  law  was  also 
an  excuse  to  certain  classes  of  the  community. 
Miiuiri,  fcemince,  militi  jus  ignorare  permittitur. 
This  however,  held  only  with  reference  to  the  civil 
or  municipal  law,  jus,  puta,  civile,  non  etinm  naturali 
et  gentium.  IVeisenb,  ad  pandec,  450.  The  certainty 
of  the  law,  and  the  natural  uncertainty  of  facts,  by 
reason  of  the  fallibility  of  human  testimony,  form 
the  basis  of  all  the  general  rules  on  this  subject. 
Juris  et  facti 'discrimcn;  jusfinitum  et  cerium,  facia 
injinita,  jus  notum  prudenti,  facti  interpretatio, 
piemmque  prudentiio<imns  quosqiie  fallit.  See  lib.  24, 
Dig.  6,  de  juris  et  factiignarantia."  Passim. 

1.— The  counsel  in  this  case  seems  to  have  been 
impressed  with  the  idea  that  the  shipping  articles 
being  a  mercantile  contract  would  be  controlled  by 
the  general  usage  of  the  particular  trade  in  which 
the  parties  were  to  be  engaged.  That  this  holds  as 
a  sound  rule  in  various  cases,  where  the  usage  is  of 
such  a  nature  as  to  authorize  the  inference,  that 
the  contract  was  made  with  reference  to  it,  cannot 
be  disputed.  (See  ante,  note,  p.  59.)  But  in  this 
particular  case  the  contract  grows  out  of  a  statute 
which  cannot  be  atfect^d  by  usage;  The  same  ques- 
tion has  been  decided  in  the  same  way,  in  the  High 


produced.  But  I  connot  allow  fevidence  [f98 
of  a  custom  to  control  the  law  applicable  to 
the  construction  of  such  contracts.1 

Messrs.  Baldwin  and  Wells  for  the  plaintiff. 
Messrs.  Emmet  and  Golden  for  the  defendant. 


*AZA,  DAURE  AND  ZELIA 
EITLINGER. 


[*73 


NOTE.— Written  contract— All  previous  verbal 
agreements  merged  in— Evidence  of  inadmissible.  See 
Jackson  v.  Bowen,  1  Cai.,  358,  note. 
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Homine  Replegiando—  Confessions  of  Officers 
Holding  Persons  Claimed  —  Not  Evidence 
against  Parly  Making  Avowry. 

In  a  nomine  replegiando,  the  confessions  of  the 
officers,  who  had  the  persons  claimed  as  slaves  in 
their  custody  when  the  writ  was  served,  cannot 
be  given  in  evidence  against  the  party  making 
avowry. 

THIS  was  an  action  of  replevin.  The  plaint- 
iffs counted  on  the  writ  de  homine  reple- 
giando. 

The  defendant  avowed  the  taking  and  de- 
tention of  the  plaintiffs  as  her  slaves. 

*It  appeared  in  testimony  that  the  F*74 
plaintiffs  were  brought  into  the  U.  S.  regularly, 
as  the  slaves  of  the  defendant. 

The  plaintiffs  claimed  their  freedom,  on  the 
ground  of  an  attempt,  on  the  part  of  the  de- 
fendant, to  export  them,  contrary  to  the  pro- 
visions of  the  Statute  of  the  State  of  N.  Y. 

fTo  prove  this  fact,  the  plaintiffs  [flOO 
offered  to  show  that  the  writ  de  homine  replc- 
giando  had  been  served  just  as  the  officers,  in 
whose  custody  the  plaintiffs  then  were,  were 

Court  of  Admiralty  in  England,  and  also  in  the 
Court  of  C.  P.  there,  and  the  proof  of  usage  reject- 
ed, on  the  very  ground  of  its  being  a  contract  under 
the  Statute.  In  the  case  of  The  Isabella,  2  Hob., 
199,  the  representative  of  the  chief  mate  (he  having 
died  on  the  voyage)  demanded  wages  under  the 
shipping  articles,  on  a  voyage  from  London  to  the 
coast  of  Africa,  and  from  thence  to  the  West  Indies; 
and  also  an  additional  sum,  as  the  value  of  a  privi- 
lege of  one  slave,  said  to  be  part  of  the  agreement, 
and  a  pi-ivilege  due  under  the  ordinary  practice  of 
that  trade  ;  but  the  court  rejected  that  part  of  the 
petition  claiming  the  privilege,  observing,  that  if 
any  such  understanding  existed  between  the  par- 
ties, care  ought  to  be  taken  to  insert  it  in  the 
articles.  That  the  articles  being  required  by  stat- 
ute, it  was  impossible  to  set  up  a  demand  of  this 
collateral  nature,  and  to  support  it  on  the  plea  of  a 
customary  right.  So  in  the  case  of  White  v.  Wilson, 
2  B.  &  P.,  116,  the  chief  mate  claimed,  on  a  similar 
voyage,  the  value  of  a  similar  privilege,  which  was 
rejected.  Lord  Eldon  observing :  "  If  the  Legisla- 
ture have  decided  that  all  agreements  for  wages 
shall  be  in  writing,  and  the  practice  be  not  to  put 
in  writing  contract  for  the  price  of  one,  twp  or 
more  slaves,  that  practice,  if  allowed  to  prevail, 
may  be  made  the  means  of  evading  the  provisions 
of  the  Act." 

There  are  two  particular  Statutes  in  England  re- 
lative to  seamen's  contracts  for  wages.  One,  the 
general  Act  for  the  regulation  and  government  of 
seamen  in  the  merchant's  service  (2  Geo.  II.,  ch.  36, 
made  perpetual  by  2  Geo.  III.,  ch.  31) ;  the  other  (39 
Geo.  III.,  ch.  80,  sec.  27),  for  the  regulation  of  the 
trade  to  Africa.  tBoth  of  which  Statutes  declare  [t99 
that  articles  shall  be  signed  by  the  crew,  and  when 
signed  shall  be  conclusive  and  binding  on  all  par- 
ties, any  usage  or  custom  to  the  contrary  notwith- 
standing. Our  Statute  compels  the  master,  under 
a  penalty,  to  make  an  agreement  in  writing,  or  in 
print,  with  every  seamen  on  board  his  vessel,  declar- 
ing the  voyage  and  term  of  time,  for  which  the  sea- 
men is  shipped.  1  Laws  U.  S.,  134.  The  decisions  above 
referred  to  were  made  with  reference  to  the  Act  of 
Parliament,  regulating  the  African  trade.  The  Act 
of  Congress,  however,  is  as  strong  in  its  injunc- 
tions as  the  English  Act,  and  those  decisions,  there- 
fore, are,  in  principle,  fairly  applicable  to  it. 
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departing  from  the  shore  ;  that  those  officers 
confessed  to  the  sheriff  that  the  defendant  was 
then  about  to  proceed  to  New  Orleans  with  the 
plaintiffs,  as  her  slaves  ;  that  to  secure  them 
she  had  caused  them  to  be  imprisoned  in  the 
City  Prison,  from  whence  they  had  just  then 
removed  them  in  coaches,  by  the  defendant's 
orders,  and  were  then  conveying  them  to  the 
vessel,  which  was  riding  at  anchor  in  the  river. 

The  defendant's  counsel  objected  to  this  tes- 
timony, and  contended  that  the  confessions  of 
the  officers  could  not  in  any  way  affect  the 
defendant. 

For  the  plaintiffs,  it  was  answered,  that  the 
defendant,  by  her  avowry,  in  which  she  ad- 
mits and  justifies  the  taking  and  detention  of 
the  plaintiffs,  had  made  the  officers  her  agents, 
and  therefore  their  confessions  may  be  re- 
ceived in  evidence  against  her  particularly ; 
also,  as  the  officers  themselves  cannot  be  com- 
pelled to  testify,  since  they  themselves  are 
liable  to  a  penalty. 

But  THOMPSON,  J.,  said  the  testimony  was 
altogether  inadmissible.1 

Messrs.  Slosson,  Emmet  and  Golden  for  the 
plaintiffs. 

Messrs.  Bleecker  and  Hoffman  for  the  defend- 
ant. 


75*  flOl,  102]  f*LEWIS  r.  FEW. 

Action  far   Libel — Address  Adopted  at  Public 
Meeting— Juror — If  Address  Libelous,  Action 

1.— The  parties  seem  to  have  acquiesced  in  this 
decision.  There  are,  however,  cases  which  give  at 
least  a  plausible  support  to  the  plaintiff's  opinion. 
The  admissions  attempted  to  be  given  in  evidence, 
related  to  the  act  for  which  the  defendant  was 
liable,  and  were  made  while  her  agents  were  in  the 
performance  of  the  act.  In  such  cases  the  admis- 
sions of  agents  have  been  received  as  evidence 
against  their  principals.  Thus  in  North  v.  Miles,  1 
Campb.,  389,  in  an  action  against  the  sheriff,  for  a 
false  return ;  the  plaintiff  offered  to  prove  by  ac- 
knowledgments made  to  the  attorney  in  the  suit,  by 
the  officer  deputized  by  the  sheriff,  that  he  might 
have  arrested  the  defendant.  This  testimony  being- 
objected  to,  on  this  ground  among  others,  that  the 
officer  might  be  called  as  a  witness,  Lord  Ellenbor- 
ough  decided  that  the  bailiff's  general  conversation 
with  an  indifferent  person,  would  not  be  evidence 
against  the  sheriff ;  but  what  he  said  when  remon- 
strated with  by  the  plaintiff's  attorney,  must  be 
considered  as  part  of  his  act  touching  the  execution 
of  the  writ,  for  which  the  defendant  was  liable. 
Lord  Ellenborough  then  lays  down  this  general 
rule,  that  when  a  thing  is  carried  on  by  a  quasi  prin- 
cipal, what  he  says  in  the  course  of  the  transaction 
has  been  held  on  great  consideration,  to  be  evidence 
against  those  he  represents. 

So,  again,  in  the  case  of  Bowsher  v.  Galley,  in  a 
note  to  the  preceding  case.  In  an  action  against  the 
sheriff  for  an  escape,  the  admissions  of  the  officer, 
concerning  the  custody  of  the  debtor,  were  received 
in  evidence,  by  the  same  judge,  upon  the  principle 
that  what  he  had  said  at  the  time  was  part  of  the 
act  for  which  the  sheriff  was  responsible.  These 
cases  are  recognized  and  adopted  in  Mott  v.  Kip,  lO 
Johns.,  478. 

2. — The  relaxation  of  the  rule  as  to  questions  of 
interest,  has  never  been  extended  to  jurors.  They 
must  be  omni  exceptione  majnres,  free  from  every 
objection  and  wholly  disinterested.  Wood  v.  Stod- 
dard,  2  Johns.,  194.  It  may  not  be  improper  to  note 
briefly  here  for  the  use  of  the  student,  the  manner 
of  disposing  of  a  challenge  at  IV.  P. 

Challenges  are  of  two  kinds,  to  the  array  and  to 
the  polls;  and  whether  to  the  arra5r  or  to  the  polls, 
may  be  either  principal  challengers  or  challenges  to 
the  favor.  1  Trial,  per  pais,  166.  A  principal  chal- 
lenge either  to  the  array  or  to  the  polls,  is  decided 
by  the  court  without  the  intervention  of  triers, 
upon  the  examination  of  witnesses.  1  Trial,  per 
pais,  178.  A  principal  challenge  being  nothing  else 
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Lies  against  Chairman — Demurrer  to  Evidence 
— Mitigation. 

In  an  action  on  the  case  fora  libel,  for  publishing 
an  address,  adopted.  &c.,  at  a  political  mooting,  a 
pei-sou  present,  and  acting,  at  such  meeting,  cannot 
be  sworn  as  a  juror. 

If  an  address  to  the  people,  published  by  order  of 
a  meeting  of  citizens,  and  signed  by  the  chairman, 
contain  false  and  slanderous  charges  against  a  can- 
didate at  an  election,  an  action  on  the  case  will  lie 
against  such  chairman. 

In  an  action  for  a  libel,  if  the  defendant  demurs  to 
evidence  and  contingent  damages  are  assessed,  the 
truth  of  the  charges  contained  in  the  libel  cannot 
be  given  in  evidence  on  such  assessment,  in  mitiga- 
tion of  damages. 

A  CTION  on  the  case  for  a  libel. 

The  libel  complained  of  was  a  certain  ad- 
dress to  the  people,  adopted  and  published  by 
order  of  a  political  meeting,  of  which  the 
defendant  was  the  chairman. 

The  plaintiff  challenged  a  juror  as  incompe- 
tent, on  the  ground  of  his  having  been  pres- 
ent, and  acting  at  the  meeting,  at  which  the 
libelous  address  was  published.  These  facts 
having  been  fully  proved, 

THOMPSON,  J.,  in  charging  the  triors,  said 
he  was  of  opinion  that  the  challenge  was  in 
point  of  law,  well  taken,  that  the  juror  could 
not  be  considered  indifferent  between  the  par- 
ties. 

*He  was  rejected  by  the  triors.2  [*76 

fOn  the  merits,  it  appeared   in   evi-   [f!03 

dence,  on  the  part  of  the  plaintiff,  that  at  the 

I  but  such  matter  as  proves  evident  favor  or  enmity 
in  the  juror,  and  therefore  it  belongeth  to  the  jus- 
i  tices  to  draw  the  juror  and  not  to  leave  the  decision 
i  to  triors.  Ib.  When  there  is  a  challenge  to  the 
favor,  there  may  be  either  an  issue  in  fact  or  an 
issue  in  law.  If  there  is  a  demurrer  the  facts  being 
thereby  admitted,  the  judge  at  Xi*i  J'n'n.s  must 
decide  as  to  the  legal  validity  of  the  challenge.  ll>., 
206.  If  there  is  an  issue  in  tact,  that  issue  must  be 
tried  by  triors:  who  these  triors  are  to  be,  depends 
upon  the  state  of  the  jury  at  the  time  of  the  chal- 
lenge. 

If  any  of  the  panel,  after  some  of  the  jury  are 
sworn,  be  challenged ;  if  the  challenge  is  gainsaid, 
then  those  of  the  jury  who  are  sworn  are  to  say 
whether  he  that  is  challenged,  is  indifferent  or  not. 
1  Trials,  per  paw,  199.  But  if  the  first  or  second  man 
is  challenged,  then  the  court  must  appoint  two 
triors,  either  from  the  panel,  or  the  bystanders,  to 
try  the  issue.  Gardner  v.  Turner,  9  Johns.,  260.  And 
if  they  try  one,  and  find  him  indifferent,  and  ho  be 
sworn,  then  he  and  the  two  triors  shall  try  the  next, 
and  if  another  be  tried  and  found  indifferent,  and 
he  be  sworn,  then  the  two  triors  shall  cease,  and  the 
two  that  are  sworn  on  the  jury  shall  try  the  rest. 
Co.  Litt.,  158  o ;  Trial,  per  pais,  199.  No  challenge  is 
allowed  .to  the  triors  appointed  by  the  court.  1 
Trial,  per  pais,  200.  If  a  challenge  to  a  juror  is  found 
against  the  challenger,  he  cannot  challenge  the 
juror  for  a  second  cause ;  for  he  that  hath  divors 
challenges  must  take  them  all  at  once,  and  the  law 
so  requireth  indifferent  trials,  that  divan  challenges 
are  not  accounted  double.  1  Trials,  per  pate,  197;  Co. 
Litt.,  158.  At  the  trial  of  the  issue,  witnesses  are 
,  produced  and  examined  as  on  common  issues.  The 
!  juror,  also,  who  is  challenged,  may  be  examined 
before  the  triors  on  his  voir  dire  as  to  the  cause  of 
challenge  to  him,  provided  the  challenge  is  not  to 
his  dishonor;  but  if  the  cause  of  challenge  touch 
the  dishonor  or  discredit  of  the  juror,  he  shall  not 
be  examined  on  his  oath.  Co.  Litt.,  158  a.  After  a 
juror  has  been  thus  sworn,  other  witnesses  may  still 
be  examined,  his  oath  not  being  conclusive.  1  Tri- 
als, per  pais,  192,  205.  For  instances  of  examining 
jurors  on  a  voir  dire,  see  Francia's  case,  1  St.  Tr.,  59, 
4th  ed.,  and  Mr.  Townley's  case,  .in  Foster  7.  See, 
also,  on  the  subject  of  challenges  to  jurors,  a  very 
ample  treatise  in  1  Trials,  per  pais,  165,  to  which  are 
annexed  various  precedents  of  challenges,  with  the 
proceedings  on  them.  Vide,  etiam,  Co.  Litt.,  155  5. 
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77*]  time  of  the  publication  of  the  *libel  com- 
plained of,  he  was  Governor  of  the  State  of  N. 
Y. ,  and  a  candidate  for  the  same  office  at  the 
then  ensuing  election;  that  a  political  meeting 
\va-f  then  held  by  his  opponents,  to  nominate  a 
fit  candidate  in  opposition  to  him.  At  that 
meeting,  consisting  of  about  800  citizens,  a  cer- 
tain address  to  the  people  was  adopted,  signed 
by  the  defendant  as  chairman,  and  published 
by  order  of  the  meeting,  in  which  address  the 
plaintiff  was  falsely  charged  with  certain 
crimes  and  misdemeanors.  This  was  the  libel 
charged  in  the  declaration. 

The  defendant's  counsel  moved  for  a  non- 
suit. They  contended  that  an  action,  under 
these  circumstances,  could  not  lie  ;  that  when- 
ever a  petition,  memorial  or  address  is  pre- 
104f]  sented  fto  the  competent  authority,  for 
the  removal  of  an  obnoxious  officer,  such  peti- 
tion, memorial  or  address,  can  never  be  con- 
sidered libelous,  however  false  or  groundless 
the  charge  contained  therein  may  be.  (Esp. 
Dig.,  506  ;  1  Saund.,  120  ;  5  Esp.,  149.)  They 
contended  that  the  people  constituted  the  com- 
petent authority  for  the  removal  of  a- Governor 
from  office  ;  that  this  address,  therefore,  being 
made  to  the  competent  authority,  this  case  was 
within  the  principle  supported  by  the  author- 
ities cited  ;  that,  therefore,  whatever  false- 
hoods might  be  contained  in  that  address,  the 
defendant  could  not  be  accountable  for  them  ; 
and  that  any  other  principle  would  seriously 
invade  the  rights  of  the  people. 

105f]  {THOMPSON,  J.  The  principle  as  ap- 
plied by  the  defendant  to  the  present  case  can- 
not be  supported  in  its  application.  If  correct,  it 
would  equally  authorize  an  individual  to  libel 
the  character  of  a  candidate  under  the  cloak 
of  an  address  to  the  people,  as  the  competent 
jurisdiction.  The  people  have  an  undoubted 

1.— This  case  came  before  the  Supreme  Court,  and 
was  decided  in  Nov.  Term,  1809  (5  Johns.,  1).  The 
material  points  argued  at  bar  were,  first,  an  alleged 
variance  between  the  libelous  publication  and  the 
declaration.  Second,  that  there  was  no  sufficient 
proof  of  publication ;  and  third,  the  question  raised 
at  JV.  P.,  that  the  publication  was  justified  by  the 
occasion,  and  therefore  not  libelous.  On  all  these 
points  the  Supreme  Court  decided  in  favor  of  the 
plaintiff.  Thompson,  J.,  in  delivering  the  opinion 
of  the  court,  observed  that.  "The  doctrine  con- 
tended for  by  the  defendant's  counsel  resulted  in 
the  untenable  position,  that  every  publication 
ushered  forth,  under  the  sanction  of  a  public  po- 
litical meeting,  against  a  candidate  for  an  elective 
office,  is  beyond  the  reach  of  legal  inquiry."  That 
electors  should  have  a  right  to  assemble,  and  freely 
and  openly  to  examine  the  fitness  and  qualifications 
of  candidates  for  public  offices,  and  communicate 
their  opinions  to  others,  was  a  doctrine  to  which  he 
most  cordially  acceded.  "But,"  he  observed,  "there 
is  a  wide  difference  between  this  privilege,  and  a 
right  irresponsibly  to  charge  a  candidate  with  direct, 
specific  and  unfounded  crimes.  It  would,  in  my 
judgment,  be  a  monstrous  doctrine  to  establish, 
that  when  a  man  becomes  a  candidate  for  an  elect- 
ive office,  he  thereby  gives  to  others  a  right  to  ac- 
cuse him  of  any  imaginable  crime  with  impunity." 

2.— The  course  taken  with  this  demurrer,  in  assess- 
ing damages  by  the  same  jury,  was  correct  and  con- 
sistent with  precedents.  See  Trials,  per  pais,  224 ;  2 
H.  Bl.,  198;  Plow.  Com.,  408.  The  damages,  how- 
ever, may  be  as  well  inquired  of  by  a  writ  of  inquiry 
of  damages,  when  the  demurrer  is  determined  ;  and 
the  most  usual  course,  when  there  is  a  demurrer  to 
evidence,  is  to  discharge  the  jury,  without  further 
inquiry.  Trials,  per  pafe,  562.  If  a  party  wishes  to 
withdraw  from  the  jury,  the  application  of  the  law, 
to  the  fact,  and  all  consideration  of  what  the  law  is 
upon  the  fact,  he  then  demurs  in  law  upon  the  evi- 
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right  to  discuss  *freely  the  merits  and  [*78 
demerits  of  candidates,  and  this  right  is  not  to 
be  circumscribed  within  narrow  bounds.  But 
surely  this  right  can  never  justify  any  individ- 
ual, or  any  collective  body  of  individuals,  in 
publishing  falsehoods,  slandering  the  reputa- 
tion of  a  candidate.  Under  such  circumstan- 
ces, the  law  will  protect  him.1 

Nonsuit  denied. 

The  defendant  then  demurred  to  the  evi- 
dence, and  the  {plaintiff  joined  in  demur-  [f!06 
rer  ;  the  defendant  then  moved  the  court  to 
discharge  the  jury.  This  motion  was  opposed 
by  the  plaintiff,  who  contended  that  the  jury 
could  only  be  discharged  by  consent ;  that 
he  had  a  right  to  call  upon  them  to  assess 
contingent  damages  ;  that  it  was  usual  to  dis- 
charge the  jury  only  where  the  affirmative  of 
the  issue  was  with  the  defendant,  and  where 
no  damages,  consequently,  could  be  had.  The 
following  authorities  were  cited  by  the  plaint- 
iff :  Plow.  Com.,  408  a;  Rast,  Ent.,  148  a. 
pi.  18,  358  b,  pi.  11  ;  Tidd  Pr.,  Forms,  160 ;  2 
H.  Bl.,  200;  Cro.  Car.,  143;  1  *Ld.  [*79 
Raym.,60;  1  Doug.,  218,  n.  The  defendant 
waived  his  motion,  and  contingent  damages 
were  assessed  by  the  jury.  On  the  assessment 
THOMPSON,  J.,  ruled  that  the  truth  of  the 
charges  could  not  be  given  in  evidence  in  miti- 
gation of  damages  (see  2  Str.,  1200),  because 
the  defendant,  by  his  demurrer,  had  already 
confessed  the  falsity  of  the  charges  set  forth  in 
the  libel,  and  had  waived  his  justification.8 

Messrs.  Golden,  Griffin  and  Slosson  for  the 
plaintiff. 

Messru.  Emmet,  Riker,  Sampson  and  Van  Wyck 
for  the  defendant. 

S.  C.— 5  Johns,  1. 

I  dence,  and  the  precise  operation  of  that  demurrer, 
is  to  ftake  from  the  jury,  and  to  refer  [HOT,  108 
to  the  judge  the  application  of  the  law  to  the  fact, 
2H.  Bl.,  206.  A  demurrer  to  evidence  is  sometimes, 
with  great  inaccuracy,  confounded  with  a  bill  of 
exceptions.  A  bill  of  exceptions,  when  it  will  bear 
contrasting  with  a  demurrer  to  evidence,  is  founded 
on  an  objection  to  the  admission  of  improper  testi- 
mony, and  the  judgment  of  the  court  is,  that  the 
evidence  is  or  is  not  proper,  and  if  it  be  improper,  a 
new  trial  is  awarded.  A  demurrer  to  evidence,  how- 
ever, admits  the  competency  of  the  testimony,  as 
well  as  the  verity  of  it,  but  objects  that  it  is  insuf- 
ficient to  maintain  the  issue ;  and  in  this  case,  the 
judgment  is  final,  and  the  verdict,  which  is  condi- 
tional, stands  or  falls  with  that  judgment.  1  Wash., 
360.  A  demurrer  to  evidence  is  entirely  under  the 
control  of  the  court,  at  N.  P.  The  court  may  re- 
fuse to  compel  the  other  party  to  «|oin  in  demur- 
rer, if  it  seems  to  them  to  be  clear  in  law,  and  may 
direct  the  jury  on  the  sufficiency  of  the  evidence. 
2  Roll.,  117 ;  1  Wash..  362;  Young  v.  Black.  7  Cr.,  565. 
If  a  demurrer  to  evidence,  however,  is  overruled 
improperly,  it  may  be  subject  of  a  bill  of  exceptions. 
2  H.  BL,  208.  As  the  court  has  the  power  to  over- 
rule the.  demurrer,  it  may  also  regulate  the  entering 
of  the  proceedings  on  the  record,  and  the  admissions 
which  are  to  be  made  previous  to  the  allowance  of 
the  demurrer.  When,  therefore,  the  matter  of  fact 
is  uncertainly  alleged,  or  if  it  be  doubful  whether 
it  be  true  or  not,  because  it  was  offered  to  be  proved, 
only  by  presumptions,  or  probabilities,  and  the  oth- 
er party  demurs,  he  that  alleges  this  matter  cannot 
join  in  demurrer  with  him,  but  ought  to  pray  the 
judgment  of  the  court,  that  he  may  not  be  admitted 
to  his  demurrer,  unless  he  will  admit  on  the  record, 
and  confess  the  matter  of  fact  to  be  true.  Alleyn, 
18.  And  in  such  case,  the  opposite  party  may  re- 
fuse to  join  in  demurrer,  if  the  party  demurring 
refuses  to  admit  the  facts  on  the  record :  for  if  the 
party  will  not  confess  the  truth  of  the  matter  given 
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8O*  109-fl  *-f  JOHN  DOE  V.  RICHARD  ROE.    it  must  be  expressly  proved  that  money  belonging 

to  the  nlflintlff  hns  come  to  th«  Hcfcnrinni-'s  humla 

Sill  for  Divorce — Charge  of  Adultery — Evidence. 

Where  the  plaintiff  having  filed  a  bill  in  chancery 
for  a  divorce  OOUM  odultortt,  suborned  a  witness  to 
prove  the  fact,  and  upon  discovery  of  this  suborna- 
tion withdrew  his  bill  and  filed  another,  Charging 
adultery  with  another  person,  these  facts  cannot  be 
given  in  evidence  to  impeach  the  credibility  of  a 
witness  produced  to  prove  such  second  fact  of 
adultery. 


THIS  was  an  issue  out  of  chancery,  to  try 
the  fact  of  adultery,  on  a  bill  for  a  divorce 
filed  on  the  part  of  Griffith,  against  his  wife. 

The  bill  charged  the  wife  with  having  com- 
mitted adultery  with  one  Byron  ;  and  Byron 
being  produced  as  a  witness,  proved  the  fact. 
81*]  *The  counsel  for  the  wife  then  offered 
to  prove  that  the  husband,  previous  to  the 
filing  of  the  bill  under  which  the  present  issue 
was  awarded,  had  filed  a  bill  charging  his  wife 
with  adultery  with  one  Hanson,  and  had,  by 
an  instrument,  under  his  hand,  promised  to 
llOf]  pay  to  Harison  f$200  to  swear  the  fact 
against  her.  and  $50  more  if  he  should  be  con- 
victed of  perjury  for  such  false  swearing;  that 
as  soon  as  the  paper  containing  this  promise 
came  to  the  hands  of  his  wife,  he  withdrew  his 
first  bill  and  filed  the  one  now  before  the  court. 

THOMPSON,  J.  The  testimony  can  be  offered 
for  no  other  purpose  than  to  impeach  the 
credibility  of  the  witness  who  has  been  sworn. 
And  in  this  point  of  view  it  is  certainly  too 
remote,  and  is,  therefore,  inadmissible. 

Mr.  D.  B.  Ogden  for  the  plaintiff. 

Mr.  Emmet  for  the  defendant. 


to  the  plaintiff  has  come  to  the  defendant's  hands. 

A  SSUMPSIT,  for  money  had  and  received. 
II 

Plea,  the  general  issue. 

To  support  this  action,  the  plaintiff  offered 
in  evidence  an  account  of  certain  sales  of  goods 
made  by  the  *defendant,  who  was  an  auc-  [*82 
tioneer,  by  which  account  it  appeared  that  the 
sales  had  been  made  at  a  credit  of  60  days.  The 
plaintiff,  upon  this  testimony,  contended  that 
it  was  competent  for  the  jury  to  presume  the 
receipt  of  the  money  by  the  defendant,  after 
the  expiration  of  the  60  days,  and  that  it  there- 
fore lay  with  the  defendant  to  prove  that  he 
had  not  received  it. 

THOMPSON,  J.  The  count  for  money  had 
and  received  is  technical,  aud  to  maintain  it, 
proof  must  be  given  that  money  belonging  to 
the  plaintiff  has  come  to  the  hands  of  the 

defendant.2 

Nonsuit  ordered. 

Messrs.    Emmet  and     Van    Wyck    for    the 
plaintiff. 
Messrs.  Jones  and  Wells  for  the  defendant. 


lllf]      fHASKINS  v.  DUNHAM. 

Count  for  Money  had  and  Received. 
To  support  a  count  for  money  had  and  received, 

in  evidence,  he  ought  so  to  say,  and  put  it  to  the 
jury  to  be  tried.    Trials,  per  pais,  566. 

This  subject  of  demurrer  to  evidence,  is  frequently 
placed  in  a  very  erroneous  point  of  view,  by  which 
it  would  seem  that  the  testimony,  with  all  its  un- 
certainty must  be  set  forth,  and  that  the  judg-es 
must  then  be  called  upon  at  the  argument  to  make 
the  inferences  and  conclusions,  which  the  jury 
might  reasonably  have  done.  From  the  decision  of 
the  House  of  Lords  in  the  case  of  Gibson  v.  Hunter, 
it  appears  that  if  a  demurrer  is  made  up  in  this  form, 
no  judgment  can  be  rendered,  and  a  venire  de  nova 
must  be  awarded:  2  H.  Bl.,  309;  wide,  etiam.  Style,  22 ; 
and  that  before  the  party  demurring  upon  verbal 
testimony,  can  insist  upon  the  other  parties  joining 
in  demurrer,  he  must  distinctly  admit  on  the  rec- 
ord every  fact  and  every  conclusion  which  the 
evidence  given  might  conduce  to  prove.  3  H.  Bl., 
209.  The  matter  of  fact  being  thus  confessed,  the 
case  is  ripe  for  judgment  on  matters  of  law,  upon 
the  evidence,  and  may  then  be  properly  withdrawn 
from  the  jury,  and  being  entered  on  record  will 
remain  for  the  decision  of  the  judges.  3  H.  BL,  208. 
It  is  in  this  sense  that  a  demurrer  is  an  admission 
of  the  truth  of  the  testimony,  and  of  the  conclu- 
sions a  jury  might  draw  from  it.  The  reason,  too, 
why  there  must  be  an  express  admission  on  the 
record,  arises  out  of  the  distinct  functions  of  judges 
and  jurors.  The  judges  manifestly  assume  the 
functions  of  jurors,  if  upon  the  argument  of  the 
demurrer  it  is  to  be  left  to  their  decision  what  in- 
ferences are  to  be  drawn  from  the  facts  testified  to. 
And  the  party  offering  the  testimony  would  thus 
be  deprived  of  his  right  to  the  verdict  of  the  jury, 
on  facts  and  circumstances  which  may  be  urged  to 
them  with  more  or  less  effect.  It  is  the  province  of 
the  jury  alone  to  judge  of  the  truth  of  facts  and  the 
credibility  of  witnesses,  and  the  party  cannot,  by  a 
demurrer  to  evidence  or  any  other  means,  take  that 
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Trespass — Continuendo — Evidence— Payment  of 

Huitrents  Evidence  of  Possession —  Waiver  of 
bjection  to  Form  of  Action. 

In  trespass  for  an  encroachment  by  the  defend- 
ant's wharf  on  the  plaintiff's  water-lot,  the  plaintiff 
may  give  evidence  under  a  continuendn  ;  and  the 
current  value  of  the  part  in  the  defendant's  posses- 
sion will  be  the  amount  of  damages. 

Proof  of  payment  of  quitrents  by  the  plaintiff  to 
the  Corporation  of  the  City,  is  sufficient  evidence 
of  possession  of  a  water-lot,  held  under  such  Cor- 
poration. 

province  from  them,  and  draw  such  questions  ad 
aliud  examen.  1  Doug.,  133.  If  matter  of  record, 
or  other  matter  in  writing,  is  offered,  the  adverse 
party  may  demur,  and  the  party  offering  the  evi- 
dence must  join  in  demurrer,  or  waive  the  evidence, 
because  there  cannot  be  any  variance  of  matter  in 
writing.  The  demurrer,  however,  in  this  case,  may 
also  be  overruled  by  the  court,  if  there  is  no  doubt 
in  law  arising  on  the  evidence  thus  produced. 
Trials,  per  pais,  561.  So  that  the  several  sorts  of 
evidence,  make  no  difference  as  to  the  joining  in 
demurrer.  Trials,  per  pais,  563.  The  written  evi- 
dence, contains  on  the  face  of  it  precise  facts,  and 
the  parol  evidence  is  made  precise  by  the  distinct 
admissions  on  the  record. 

1.— In  the  case  of  Israel  v.  Douglass,  1  H.  BL,  239, 
Wilson,  J".,  says  it  is  highly  necessary  that  the  forms 
of  actions  should  be  kept  distinct.  tCourts  of  [tllS 
justice  have,  in  my  opinion,  already  gone  quite  far 
enough,  in  extending  the  favorite  count  for  money 
had  and  received.  But  I  know  of  no  case,  where 
they  have  gone  so  far  as  to  allow  that  count  to  be 
maintained,  where  no  money  has  in  fact  been  re- 
ceived by  the  defendant.  My  idea  is.that  where  no 
money  has  been  actually  received,  no  action  for 
money  had  and  received  can  be  supported.  Vide, 
etiam,  Taylor  v.  Higgins,  3  East,  169,  in  confirmation. 
The  general  rule  indisputably  is,  that  the  action  for 
money  had  and  received  cannot  be  supported  unless 
the  defendant  has  actually  received  money.  Beards- 
ley  v.  Root,  11  Johns.,  468.  It  is  not  necessaiy, 
however,  in  all  cases,  to  give  positive  testimony 
that  the  defendant  has  received  money  belonging 
to  plaintiff.  When  from  facts  it  may  be  fairly  pre- 
sumed he  has  received  plaintiff's  money,  this  action 
for  money  had  and  received  is  maintainable.  Tut- 
tle  v.  Mayo,  7  Johns.,  134 ;  Doug.,  137 ;  Hunter  v. 
Welsh,  1  Starkie.  324. 

ANTHON 


1808 


ARDEN  v.  KERMIT. 


83 


In  trespass  for  an  encroachment  on  the  plaintiffs' 
•water-lot  by  the  defendant's  wharf,  if  the  defend- 
ant claims  title  to  the  IOCUH  in  quo,  and  the  encroach- 
ment is  proved,  and  appears  to  have  been  occa- 
sioned by  the  defendant's  wharf  being1  originally 
placed  on  a  muddy  bottom,  the  defendant  is  es- 
topped from  contending  that  the  plaintiff  ought 
to  have  brought  case  and  not  trespass. 

THIS  was  an  action  of  trespass,  to  which 
the  defendant  pleaded  not  guilty, 

The  trespass  complained  of  was  an  alleged 
113f]  encroachment,  fof  about  six  inches,  by 
the  defendant's  wharf  on  the  plaintiff's  water- 
lot. 

The  plaintiff  traced  his  title  to  the  locus  in 
quo  to  the  Corporation  of  the  City  of  N.  Y., 
who  had  granted  the  premises  in  1765,  "to 
Oliver  Delancey,  in  trust,  for  the  heirs  and 
devisees  of  Sir  Peter  Warren,  their  heirs  and 
assigns  forever,"  subject  to  a  certain  quitrent. 
Sir  Peter  Warren  left  three  children  at  his 
death,  between  whom  a  partition  of  the  said 
property  was  made  by  consent  ;  after  which 
partition,  the  part  including  the  locus  in  quo 
was  conveyed  by  fine  to  Peter  Stuyvesant. 
The  heir  of  Sir  Peter  Warreu,  to  whom  that 
part  had  fallen  in  severally,  being  the  conusor 
in  the  fine.  Stuyvesant  conveyed  the  same  to 
Edgar,  who  conveyed  to  the  plaintiff.  It  also 
appeared  that  thequitrentshad  been  regularly 
paid  to  the  Corporation  by  the  plaintiff  and 
the  other  possessors  since  the  fine  levied. 

The  plaintiff  having  proved  the  .encroach- 
ment, from  certain  surveys  made  of  the  prop- 
erty, was  about  to  offer  evidence  under  the 
continuendo  in  his  declaration. 

This  was  opposed  by  the  defendant's  coun- 
sel, who  contended  that  such  testimony  was 
inadmissible  ;  that  this  was  a  complete  dis- 
seisin ;  that,  therefore,  the  plaintiff  in  this 
.action  could  only  recover  damages  for  the 
first  act  of  trespass,  the  mere  act  of  ouster ; 
that  to  entitle  him  to  go  into  evidence  under 
the  continuendo,  he  ought  to  have  made  a 
re-entry,  or  a  continual  claim,  which  is  equiva- 
•84*]  lent*to  such  re-entry.  (Esp.  N.  P.,  418; 
Tri.,  per  pais,  531  ;  Co.  Litt.,  257  a.;  6  Com. 
Dig.,  389,  tit.  Trespass,  B,  2.) 

In  reply,  the  plaintiff's  counsel  said  that  the 
.law  relative  to  disseisin  had  undergone  a 
1 14*]  material  change  since  the  *decision  of 
the  cases  cited  by  the  defendant's  counsel  ; 
that  as  the  law  now  stood,  the  plaintiff  might 
elect  to  consider  the  act  as  a  dissessin,  or  as  a 
mere  trespass  ;  that  here  the  plaintiff  had 
exercised  that  option,  and  had  elected  to  con- 
sider the  defendant's  act  a  trespass,  and  not  an 

1. — The  rule  contended  for  by  the  defendant's 
counsel  seems  to  be  correct,  in  cases  of  actual  dis- 
seisin, for  in  such  cases  Coke  says :  "  The  disseisee 
shall  have  an  action  of  tresspass  against  the  dis- 
.seisor,  and  recover  his  damages  for  the  first  entry, 
without  any  regress,  but  after  regress  he  may  have 
an  action  of  tresspass  with  a  continuendo,  and 
recover  as  well  for  all  the  mesne  occupation  as  for 
the  first  entry.  Co.  Litt.,  357  a ;  vide,  etinm,  2  Roll., 
653, 1, 50.  But  what  shall  be  said  to  be  a  disseisin  has 
been  of  late  a  matter  of  considerable  discussion. 
All  the  books  seem  to  agree  that  the  ancient  learn- 
ing on  this  subject  has  become  abstruse.  6  Johns., 
215.  A  mere  entry  upon  another  is  no  disseisin, 
unless  it  be  accompanied  with  expulsion  or  ouster 
from  the  freehold.  Disseisin  is  an  estate  gained  by 
wrong  and  injury,  and  therein  it  differs  from  dis- 
possession, which  may  be  by  right  or  wrong.  Per 
Kent,  Ch.  J.,  6  Johns.,  215.  A  bare  entry  on  another, 
without  an  expulsion,  makes  such  a  seisin  only, 

ANTHON. 


ouster;  and  therefore  the  testimony  offered 
was  certainly  admissible. 

THOMPSON,  J.  It  is  competent  for  the 
plaintiff  to  go  into  evidence  under  his  continu- 
endo in  this  case.  This  is  no  more  a  case  of 
disseisin  than  the  mere  entry  on  the  premises 
of  another  and  exercising  ownership  there  by 
cutting  down  his  trees  would  be.  The  con- 
timiendoiH  well  laid  in  the  declaration,  and 
the  plaintiff  may  go  into  evidence  under  it.1 

In  proving  his  damages  under  the  conlinu- 
endo,  the  plaintiff  claimed  all  the  wharfage 
received  by  the  defendant,  f*from  [fl!5  *85 
vessels  which  had  been  attached  to  that  part 
of  his  wharf  encroaching  on  the  plaintiff. 

THOMPSON,  J.  This  cannot  be  the  rule  of 
damages  ;  you  can  only  recover  the  current 
value  of  the  part  proved  to  be  in  the  defend- 
ant's possession. 

The  plaintiff  having  closed  his  testimony, 
the  defendant's  counsel  moved  for  a  nonsuit. 
They  contended  that  to  support  this  action, 
the  plaintiff  must  either  show  an  actual  pos- 
session or  a  documentary  title,  from  which  a 
legal  possession  might  be  inferred.  That  as 
he  had  shown  no  actual  possession,  he  must 
fail  in  his  action  if  his  documentary  title 
should  prove  defective.  To  show  a  defect  in 
that  title,  they  contended  that,  inasmuch  as 
the  deed  in  trust  from  the  Corporation  to 
Oliver  Delancey  contained  no  words  of  per- 
petuity, it  conveyed  a  life  estate  only  in  the 
premises,  which,  therefore,  on  the  death  of 
the  trustee,  reverted  to  the  Corporation ; 
hence,  therefore,  the  heirs  of  Sir  Peter  War- 
ren had  nothing  in  the  premises  when  the  fine 
was  levied,  and  could  not  be  tenants  to  the 
prcecipe  ;  the  fine,  therefore,  passed  nothing 
to  the  conusee,  the  conusor  having  no  interest 
in  the  premises.  (2  Bl  Com.,  360;  5  Rep., 
123.)  And  that  this  defect  might  be  /  taken 
advantage  of  by  averment,  admitting  the 
existence  of  the  deed,  but  avoiding  it,  for  the 
want  of  interest  in  the  parties.  (1  Rev.  L., 
73  ;  3  Rep.,  88  ;  Cro.  Eliz.,  471  ;  3  Co.,  8  a; 
3  Co.,  80  ;  Plow.  Com.,  49  a.) 

THOMPSON,  J.  An  actual  possessio  pedis  can- 
not be  shown  in  this  case.  But  sufficient  pos- 
session for  the  purposes  of  this  action  has  been 
shown  by  the  production  of  Edgar's  deed  to 
the  plaintiff,  and  the  proof  of  *payment  [*86 
of  the  quitrent.  fThe  plaintiff  need  not  [fl!6 
have  proceeded  further  with  the  documentary 
proofs.2 

that  the  law  will  adjuge  him  in  possession  that  has 
the  right.  1  Salk.,  248.  This  being,  therefore,  a  mere 
trespass  and  not  a  disseisin,  a  re-entry  to  enable  the 
plaintiff  to  bring  trespass  with  a  continuendo  was 
unnecessary,  the  continuation  of  the  possession 
being  a  continuation  of  the  trespass.  Lutw.,  1312. 

2.— Any  possession  is  sufficient  to  maintain  tres- 
pass, quare  claws-urn  fregit,  against  a  wrong-doer. 
Graham  v.  Peat.  1  East,  244.  The  action  of  trespass 
being  a  possessory  action,  it  is  a  general  rule,  that 
no  other  than  the  person  who  has  title  to  the  free- 
hold can  compel  the  party  in  possession  to  show  his 
own  title  to  that  possession.  It  is  not  enough  for  a 
wrong-doer,  therefore,  to  show  a  title  in  a  third  per- 
son; he  must  also  show  authority  from  him  to 
make  the  entry  complained  of,  before  the  plaintiff 
can  be  driven  to  produce  his  title  in  evidence.  In 
this  case,  therefore,  if  the  defendant  could  have 
proved  a  license  under  the  Corporation  of  the  City 
of  N.  Y.,  to  enter  on  the  locus  in  quo,  the  court  would 
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The  defendant  then  offered  evidence  of  sur- 
veys, to  show  that  there  was  no  encroachment 
on  his  part. 

It  appeared  in  evidence,  however,  that  the 
defendant's  wharf  had  been  laid  on  a  very 
muddy  bottom,  and  Thompson,  ,/.,  in  charg- 
ing the  jury,  was  of  opinion  that  there  had 
been  an  encroachment,  which  had  been  occas 
ioned  by  the  sliding  of  the  dock,  which  was  a 
trespass,  for  which  the  plaintiff  was,  in  strict- 
ness of  law,  entitled- to  damages. 

The  defendant's  counsel  requested  the  court 
to  charge  the  jury,  that  if  they  believed  the 
encroachment  had  been  occasioned  by  the 
mere  sliding  of  the  defendant's  dock,  they 
should  find  for  the  defendant,  because  the 
plaintiff  should  have  brought  his  special  action 
on  the  case,  for  the  consequential  damages, 
and  not  trespass. 

117f]  -(-THOMPSON,  J.  You  have  precluded 
yourselves  from  this  objection  by  setting  up 
your  claim  to  the  locus  in  quo. 

Verdict  for  the  defendant. 

Messrs.  Hoffman,  Emmet  and  D.  A.  Ogden 
for  the  plaintiff. 
Messrs.  Golden  and  Wells  for  the  defendant. 
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Negotiable  Paper — Evidence  to  Impeach 
Consideration. 

Where  a  note  is  given  in  payment  of  an  article 
purchased,  evidence  that  the  article  was  of  no  value, 
and  that  this  fact  was  fraudulently  concealed  by 
the  plaintiff,  is  admissible  to  impeach  the  consider- 
ation of  the  note. 

A  SSUMPSIT,  on  a  promissory  note  against 
-Q-  the  defendant  as  maker. 

Plea,  non  as»um.psit. 

The  note  had  been  given  on  the  purchase  of 
a  certain  quantity  of  sumach,  from  the  plaint- 
iff by  the  defendant,  who  was  a  tanner. 

have  been  compelled  to  decide  on  the  sufficiencyof 
the  plaintiff's  title.  So,  also,  if  the  defendant  had 
proved  a  title  in  himself,  or  in  any  third  person, 
with  license  from  such  third  person.  Argent  v.Dur- 
rant,  8  D.  &  E.,  405 :  Chambers  v.  Donaldson,  11  East, 
65.  And  this  evidence  would  have  been  admissible 
under  the  pleadings  in  this  case  ;  for  although  Lord 
Kenyon  would  not  receive  this  defense  under  the 
general  issue,in  the  case  of  Phil  pot  v.  Holmes,  Peake 
67,  the  law  of  that  case  has  been  since  expressly 
overruled,  in  the  case  of  Argent  v.  Durrant,  above 
cited. 

1.— So,  in  the  case  of  Morgan  v.  Richardson,  re- 
ported in  a  note  to  the  case  of  Farnsworth  v. 
Garrard,  1  Campb.,  40,  the  action  was  against  the 
11SJ-122*]  acceptor  tof  a  bill  of  exchange,  at  the 
suit  of  the  drawer,  the  bill  being  payable  to  his 
own  order;  defense,  that  the  bill  had  been  ac- 
cepted for  the  price  of  some  hams  bought  by  the 
defendant  from  the  plaintiff,  to  be  sent  to  the  East 
Indies,  and  that  the  hams  had  turned  out  so  very 
bad  that  they  were  almost  quite  unmarketable. 
The  sum  for  which  they  actually  sold  was  paid  into 
court.  Lord  Ellenborough  held  that  though  where 
the  consideration  of  a  bill  of  exchange  fails  entirely, 
this  will  be  a  sufficient  defense  to  an  action  upon  it 
by  the  original  party,  it  is  no  defense  to  such  action 
that  the  consideration  fails  partially,  but  that, 
under  such  circumstances,  the  giver  of  the  bill 


NOTE.— Negotiable  paper—  When  consideration  can 
be  inquired  into.  See  Baker  v.  Arnold,  3  Cai.,  279, 
note. 
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The  defendant's  counsel  offered  to  prova 
that  the  sumach  had  copperas  mixed  with  it, 
which  rendered  it  of  no  value,  and  that  this- 
fact  was  known  to  the  plaintiff  at  the  time  of 
the  sale,  and  fraudulently  concealed  from  the 
defendant. 

This  testimony  was  objected  to  on  the  part 
of  the  plaintiff,  on  two  grounds  : 

1.  That  the  note  concluded  the  defendant 
from  an  inquiry  of  this  nature  into  the  original 
consideration  ;  and 

f2.  That  if  the  inquiry  was  admis-  [fUS" 
sible  at  all,  the  defendant  could  not  go  into  it 
under  his  plea  of  non  assumpsit ;  he  ought  to 
have  given  a  special  notice. 

THOMPSON,  J.  The  defendant  offers  to  show 
an  imposition,  a  direct  fraud  on  the  part  of  the 
plaintiff  ;  it  is  competent  for  him  to  give  this 
in  evidence,  to  show  that  the  contract  was 
void  ab  initio,  there  being  in  fact  no  consider 
ation  for  it.  The  evidence,  too,  is  certainly 
admissible  under  the  plea  of  non  assumpsit ;  it 
Droves  that  in  law  he  never  did  promise.  (See 
Ace.  Sill.  v.  Rood,  15  Johns.,  281.) 

*The  witnesses  on  the  part  of  the  de-  [*88 
fendant  proved  that  the  sumach  was  mixed 
with  copperas  ;  that  the  plaintiff  knew  the 
fact  at  the  time  of  sale,  and  did  not  disclose  it; 
that  to  a  tanner  it  was  of  no  manner  of  value, 
inasmuch  as  it  destroyed  the  texture  of  the 
leather  to  which  it  was  applied  ;  that  it  might 
be  of  use  to  dyers,  and  was,  on  that  account, 
worth  about  half  price. 

THOMPSON,  J.  You  have  failed  in  your 
defense.  You  have  not  made  out  fraud  in  the 
sale  ;  to  have  shown  the  want  of  consideration 
here,  you  ought  to  have  proved  that  the- 
sumach  was  of  no  value  whatever.  You  must 
resort  to  your  action  against  the  vendor.1 

Verdict  for  the  plaintiff. 

Mr.  Talbot  for  the  plaintiff. 
Mr.  Wilkins  for  the  defendant. 

must  take  his  remedy  by  action  against  the  person 
to  whom  it  was  given.  The  same  rule  was  adopted 
in  the  case  of  Tye  v.  Gwinne,  2  Campb.,  348.  That 
was  also  an  action  by  the  drawer  and  payee,  against 
the  acceptor.  The  defendant  offered  to  prove,  in 
mitigation,  that  the  bill  had  been  accepted  for  the 
price  of  a  quantity  of  cheese  sold  by  the  plaintiff  to 
the  defendant  for  exportation.  That  the  cheese  was 
of  a  bad  quality  and  improperly  packed,  and  that 
the  consideration  for  the  acceptance  had  in  a  great 

.measure  failed.  But  Lord  Ellenborough  overruled 
the  defense,  and  declared  his  determination  to  ad- 
here to  the  judgment  of  the  court  in  the  case  of 
Morgan  v.  Richards.  In  Frisbee  v.  Hoffnagle,  11 
Johns.,  50,  the  same  rule  is  adopted,  and  the  two 
cases  above  stated  cited  in  support  of  it.  In  this 
case,  the  plaintiff  sued  as  payee  of  a  promissory 
note,  made  by  defendants  to  secure  the  purchase 
money  of  a  certain  piece  of  land,  conveyed  to  the 
defendant  by  the  plaintiff,  by  a  deed  with  warranty. 
It  appeared  by  way  of  defense,  that  at  the  time  of 
the  conveyance  a  judgment  had  been  rendered 
against  the  plaintiff,  and  the  land  so  conveyed  was, 
after  the  making  of  the  promissory  note,  seized  by 

I  virtue  of  an  execution  on  that  judgment  and  sold 
by  the  sheriff.  The  judge  at  N.  P.,  being  of  opinion 
that  the  consideration  had  totally  failed,  nonsuited 
the  plaintiff,  and  the  court  confirmed  his  decision. 
So,  also,  in  Greenleaf  v.  Cook,  the  same  rule  was 
adopted  by  the  Supreme  Court  of  the  U.  S.  2  Wh., 
13.  In  the  principal  case  in  the  text,  such  a  fraud  as- 
would  avoid  the  sale  was  not  made  ou  t.the  defendant 
being  acquainted  with  the  article,  purchased  on  his 
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own  judgment,  without  warranty,  and  no  deception 
was  practiced  to  induce  him  to  believe  that  the  su- 
mach was  free  from  copperas,  and  no  art  was  used 
to  disguise  it.  The  case,  therefore,  under  the  testi- 
mony offered,  was  one  merely  of  partial  failure  of 
consideration,  in  which  the  party  is  driven  to  his 
cross  action.  If  fraud  had  been  fully  made  out,  it 
would  have  been  a  bar.  Thus,  in  Fleming  v.  Simp- 
son, 1  Campb.,  40,  n.,  which  was  an  action  by  the  in- 
dorsee against  the  acceptor  of  a  bill,  given  for  the 
amount  of  a  pipe  of  best  London  particular  Madeira, 
which  the  defendant  had  ordered  of  the  drawers. 
The  defense  was,  that  the  wine  was  of  bad  quality, 
and  could  not  have  been  best  London  particular 
Madeira  when  shipped,  and  that  the  indorsee  was  a 
partner  in  the  house  of  the  shippers.  Lord  Ellen- 
borough  held  that  if  it  was  a  clear  fraud  in  the 
shippers,  and  the  plaintiff  was  a  partner  in  the 
house,  he  could  not  recover,  but  that  the  defense 
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was  not  sufficient,  if  the  commodity  shipped  waa 
only  of  inferior  quality  to  that  ordered.  So,  in 
Solomon  v.  Turner,  1  Stark.,  51,  which  was  an  action 
on  a  promissory  note,  by  payee  against  maker.  The 
defendant  offered  to  prove  that  certain  pictures  had 
been  sold  to  defendant  by  the  plaintiff,  who  was  a 
dealer  in  pictures,  at  prices  infinitely  exceeding- 
their  real  value,  and  that  the  note  in  question  had 
been  given  as  security  for  the  price  of  one  of  them ; 
and  that  the  plaintiff,  at  the  time  of  the  sale,  knew 
the  pictures  were  of  little  value.  Lord  Ellenborough 
decided  that  the  testimony  was  inadmissible  for  the 
purpose  of  reducing  the  damages,  by  showing  that 
the  pictures  were  of  inferior  value,  but  that  if  the 
defendant  could,  by  the  inadequacy  of  the  value, 
and  other  circumstances,  prove  fraud  on  the  part 
of  the  plaintiff,  so  as  to  show  that  there  was  no  con- 
tract at  all,  the  evidence  would  be  admissible,  but 
that  it  would  be  inadmissible  if  it  fell  short  of  that. 
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S9*  f!28]  *fPHILIPS  0.  BRUCE  ET  AL. 

Rescission  of  Contract — Departure — Inadequate 
Performance — Executory  and  Executed  Con- 
tracts. 

The  vendee  may  rescind  a  contract,  in  the  event 
of  a  total  departure  from  it  by  vendor.  Inadequate 
performance  may  be  given  in  evidence  upon  an  im- 
plied and  executory  but  not  upon  an  express  and 
executed  contract. 

A  SSUMPSIT,  for  goods  sold. 
xl     Plea,  non  assumpsit. 

It  appeared  in  evidence  that  the  plaintiff  had 
sold  to  the  defendants  1,340  quintals  of  fish,  at 
DO*]  $3.50  *per  quintal,  without  any  specific 
representation  or  warranty.  That  the  defend- 
ants, previous  to  the  purchase,  had  themselves 
124f]  -(-examined  the  fish.  It  also  appeared 
that  the  plaintiff  was  employed  two  or  three 
days  in  delivering  the  fish.  The  fish  delivered 
on  the  first  day  were  unobjectionable;  but 
those  delivered  on  the  second  day  were  infe- 
rior in  quality.  The  defendants,  upon  observ- 
ing this,  told  the  plaintiff  that  if  he  did  not 
deliver  better  fish  he  would  have  nothing  to 
do  with  them,  and  at  the  same  time  pointed 
out  the  quality  of  the  fish  he  wished  to  receive. 
The  plaintiff  then  proceeded  to  cull  out  the 
objectionable  fish,  and  delivered  the  residue, 
9 1  *]  without  any  further  objection,  to  *the 
defendants'  agent  and  storekeeper,  who  there- 
upon gave  to  the  plaintiff  a  receipt  "  for  1,340 
quintals  of  fish  on  account  of  the  defendants." 

The  defendants  rested  their  defense  on  two 
grounds : 

1.  That  the  conduct  of  the  defendants  on 
the  second  day  amounted  to  a  positive  prohi- 
bition to  the  further  delivery  ;  and  that  the 
contract  must  be  considered  as  rescinded  by 
the  defendants  at  that  time,  and  the  fish  de- 
livered and  stored  for  the  use  of  the  plaintiff. 

2.  That  if  the  contract  was  not  to  be  con- 
sidered as  rescinded,  still  they  were  entitled  to 
a  deduction  on  account  of  the  inferior  quality 
of  the  fish  delivered  on  the  days  subsequent 
to  the  first ;  and  to  support  this  point,  they 
relied  on  Basten  v.  Butler,  7  East,  479. 

VAN  NESS,  J.  The  defendants  could  only 
have  been  entitled  to  rescind  the  contract  in 
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the  event  of  a  total  departure  from  it  on  the 
part  of  the  plaintiff,  which  has  not  been 
proved  in  this  case.  The  case  of  Basten  v. 
Butler,  cited  from  7  East,  is  essentially  vari- 
ant from  the  present  case.  That  was  a  case 
of  an  implied  and  executory  contract  which 
had  not  been  properly  performed.  There  the 
defendant  was  permitted  to  show  this  fact, 
and  a  deduction  fwas  allowed  upon  the  [fl25 
plaintiff's  quantum  meruit.  But  this  is  an 
express  and4executed  contract. "  Here,  too,  the 
parties  had  an  opportunity  to  examine,  and 
did  examine,  the  articles  before  the  price  was 
fixed.  They  purchased,  therefore,  upon  their 
own  ^judgment,  and  no  deduction  from  [*92 
the  original  price  agreed  upon  can  be  allowed 
in  law.1 

Verdict  for  the  plaintiff  for  the  whole  amount. 

Messrs.  Emmet  and  Ferguson  for  the  plaint- 
iff. 
Mr.  Wells  for  the  defendants. 

NOTE.— Marine  insurance— Concealment—  What 
facts  must  be  disclosed  by  insured.  See  Living-ston  v. 
Delafield,  3  Cat.,  49,  note.  Compare,  also,  Barnewall 
v.  Church,  1  Cai.,  216;  Seton  v.  Law,  1  Johns.,  1, 
notes. 
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THE  COMMERCIAL  INSURANCE  COM- 
PANY OF  NEW  YORK. 

Marine  Insurance  —  Concealment. 

General  intelligence  contained  in  a  public  ga- 
zette and  bearing  upon  the  subject  matter  of  insur- 
ance must  be  disclosed  to  the  insurers,  although 
they  are  subscribers  to  such  gazette. 

THIS  was  an  action  on  a  policy  of  insurance 
on  .the  sloop  Friendship,  of  N.  Y.,  lost  or 
not  lost  on  a  voyage  from  Washington,  in  N. 
C.,  to  Charleston,  in  S.  C. 

1.  —  Judge  Buller  seems  to  have  decided  the  case 
of  Brown  v.  Davis,  7  East.  480,  n.,  on  the  same 
principle.  That  was  an  action  of  assumpsit,  for  the 
price  of  erecting  a  booth  on  Bath  race  ground. 
The  plaintiff  proved  that  the  measure  of  the  booth 
was  settled  between  him  and  defendant;  that  he  was 
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On  Friday,  Apr.  19,  1805,  there  appeared  an 
article  in  Lang's  Gazette,  which  set  forth,  that 
a  vessel  had  arrived  from  Edonton,  N.  C.,  the 
preceding  day,  bringing  information  "  that  a 
N.  Y.  sloop,  bound  from  Washington,  N.  C., 
t)3*]  to  Charleston,  inS.  C.,  had  been  strand- 
ed on  Thursday  a  week  on  Ocracoke  Bar." 
Apr.  19  the  plaintiff  applied  for  insurance. on 
said  sloop  at  the  office  of  the  N.  Y.  Ins.  Co., 
which  Co.  refused  the  application  on  the  20th, 
alleging  the  newspaper  information  above  men- 
tioned as  their  reason.  The  plaintiff  then  ef- 
fected an  insurance  on  the  said  vessel  Apr.  20, 
at  the  office  of  the  defendants,  without  dis- 
127f]  closing  to  the  Co.  flhe  said  article  of 
news,  and  paid  for  such  insurance  a  mere 
sea  risk  premium.  It  also  appeared  that  the 
defendants  were  subscribers  to  and  regularly 
received  the  Gazette,  in  which  the  said  infor- 
mation was  contained,  and  that  the  said  sloop 
had  been  totally  lost  on  Ocracoke  Bar,  Apr. 
11,  1805. 

The  defendants  contended  that  the  plaint- 
iff's neglect  to  disclose  the  said  article  con- 
tained in  the  Gazette,  was  a  material  conceal- 
ment, and  avoided  the  policy.  (1  Marsh.,  350, 
351.) 

For  the  plaintiff,  it  was  urged  that  as  this 
general  information  was  contained  in  a  public 
gazette,  it  was  to  be  presumed  that  the  de- 
fendants were  as  well  acquainted  with  it  as  the 
plaintiff,  who  was,  therefore,  not  bound  to 
disclose  it  to  them  at  the  time  of  effecting  the 
insurance. 

VAN  NESS,  J.  The  plaintiff  ought  to  have 
disclosed  the  fact  that  such  general  intelligence 
was  in  the  City  ;  here,  therefore,  has  been  a 
material  concealment,  and  the  contract,  con- 
sequently, is  void.1 

Verdict  for  the  plaintiff,  for  a  return  of  pre- 
mium. 

Messrs.  Bogardus  and  Hopkins  for  plaintiff. 
Mr.  Wells  for  defendants. 


94*  128f]  *fDUBOIS  v.  ALLEN. 

Action  for  Enticing  away  Servant — Measure  of 
Damages  —  Pleading  —  Manumission  — Slave 
Subsequently  Binds  herself  by  Indenture,  with- 
out Knowledge  of  Manumission — Brought  to 

to  have  twenty  guineas  for  building  it,  five  of 
which  were  paid  beforehand,  and  to  take  back  the 
materials  after  the  races ;  that  he  built  it  according 
to  the  stipulated  dimensions.  The  defendant  proved 
that  the  booth  fell  down  in  the  middle  of  the  races, 
owing:  to  bad  materials  and  bad  workmanship. 
Buller,  J.,  ruled  that  this  was  no  defense  to  the 
present  action,  especially  as  a  particular  sum  was 
specified  and  part  paid.  Though  a  cross-action 
might  be  brought  against  the  present  plaintiff,  for 
building  the  booth  improperly.  When  a.  contract 
shall  be  said  to  DP  executed,  and  when  executory. 
Fidel  Com.  onCont.,  3,  2  Bl.  Com., "443;  McDonald 
v.  Hewitt,  15  Johns.,  349;  vide,  also,  post,  Schureman 
v.  Withers. 

1.— Even  doubtful  rumors,  respecting  the  safety 
of  a  ship,  which  is  meant  to  be  insured  lost,  or  not 
lost,  how  little  credit  soever  the  owner  himself  may 
give  them,  ought  to  be  faithfully  disclosed,  and  the 
withholding  such  information,  will  avoid  the  con- 
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thin  State — Ecasion  of  Statute  Prohibiting  Im- 
portation of  Slaves. 

In  an  action  on  the  case  for  enticing  away  de- 
fendant's servant,  the  general  rule  of  damages  is 
the  value  of  the  service  during  the  time  the  servant 
has  been  in  the  defendant's  employ,  but  the  jury 
may  in  certain  aggravated  cases  give  the  whole 
value  of  the  servant  by  way  of  damages.  Under 
the  count  for  harboring  or  entertaining  a  serv- 
ant, evidence  of  enticement  is  not  necessary. 
When  a  sum  of  money  is  paid  in  a  neighboring 
state  to  a  master  upon  the  manumission  of  his 
slave,  which  slave  immediately  thereafter,  and  with- 
out knowing  that  she  is  free,  binds  herself  by  in- 
denture to  serve  the  person  so  paying  for  twelve, 
years,  and  is  thereupon  brought  into  this  State  ; 
this  is  an  evasion  of  the  Statute  prohibiting  the  im- 
portation of  slaves. 

flHHIS  was  an  action  on  the  case,  for  enticing 
JL  the  plaintiff's  indented  servant  from  his 
service.  The  declaration  contained  two  counts: 
the  1st,  for  enticing  the  servant  from  her  mas 
ter's  service  ;  the  2d,  for  harboring  and  enter- 
taining her. 

Plea,  general  issue. 

•fThe  plaintiff  proved  that  the  servant  [f!29 
mentioned  in  the  declaration  had  been  the  slave 
of  Mr.  James,  of  N.  J.;  that  Apr.  15,  1805,, 
James  manumitted  her  according  to  the  laws  of 
the  State  of  N.  J. ;  and  that  she  immediately 
thereafter,  and  on  the  same  da}',  bound  herself 
by  indenture  to  serve  the  plaintiff  for  twelve 
years,  who  thereupon  brought  her  with  him 
into  the  State  of  N.  Y.  A  short  time  after  her 
coming  into  the  City  of  N.  Y.  she  left  the  em- 
ploy of  the  plaintiff,  and  entered  into  the  de- 
fendant's service,  he,  however,  not  knowing 
her  at  the  time  to  be  the  servant  of  the  plaint- 
iff. The  plaintiff  demanded  her  of  the  defend- 
ant previous  to  the  commencement  of  the 
action,  *and  to  this  demand  the  defend-  [*!)»> 
ant  replied  that  he  would  neither  force  tier  to 
leave  his  house,  nor  to  stay  with  him. 

After  proving  these  facts,  the  plaintiff  was 
proceeding  to  show  the  whole  of  the  interest 
in  the  servant  as  the  rule  of  damages. 

The  defendant  contended  that  This  was  not 
the  rule  of  damages  ;  that  the  correct  rule  is 
the  value  of  her  services  during  the  time  she 
was  in  the  employ  of  the  defendant,  and  cited 
Hambleton  v.  Veere,  2  Saund.,  169. 

VAN  NESS,  J.  The  value  of  the  service  dur- 
ing the  time  the  servant  [has  been  in  the  em- 
ploy of  the  defendant  is  the  general  rule,  but 
the  jury  may  "in  certain  aggravated  cases" 
give  the  whole  value  of  the  servant  by  way  of 
damages.  The  testimony,  therefore,  is  admis- 
sible, to  enable  the  jury  to  exercise  that  dis- 
cretion. After  ill  blood  has  been  created 

tract.  1  Marsh.,  471.  Every  fact  and  circumstance, 
which  can  possibly  influence  the  mind  of  any  pru- 
dent and  intelligent  insurer,  in  determining 
whether  he  will  underwrite  the  policy  at  all,  or  at 
what  premium  he  will  underwrite,  is  material,  and 
ought  to  be  fully  and  explicitly  disclosed.  7  ft.,  467. 
And  it  is  not  merely  on  the  ground  of  fraud  that 
concealment  avoids  the  contract;  a  concealment 
which  is  only  the  effect  of  accident,  negligence,  in- 
advertence or  mistake,  will,  if  material,  be  equally 
fatal  to  the  contract,  as  if  it  were  intentional  and 
fraudulent  Ib.,  465.  There  are  many  matters,  how- 
ever, as  to  which  the  insured  may  be  innocently 
silent ;  he  need  not  mention  what  the  underwriter 
knows,  and  what  he  ought  to  know,  what  he  takes 
upon  himself  the  knowledge  of,  or  what  he  waives 
being  informed  of ;  he  need  not  be  told  what  lessens 
the  risk,  nor  of  the  difficulty  of  the  voyage,  the 
kind  of  seasons,  the  probability  of  hurricanes.  &c. 
Park,  253. 


95 


NEW  YOKK  NISI  PRIUS  CASES. 


1809 


between  a  master  and  servant,  by  the  inter- 
130f]  meddling  of  fa  third  person,  the  serv- 
ant ceases  to  be  of  any  value  to  the  master.1 
96*]  *The  defendant  then  moved  a  nonsuit, 
on  the  ground  that  the  plaintiff  had  offered  no 
evidence  of  enticement. 

The  plaintiff  cited  4  Bac.,  592,  and  contended 
that  he  had  sufficiently  supported  his  second 
count. 

Nonsuit  dented* 

13lf]  fThe  defendant  then  called  the  serv- 
ant herself  as  a  witness,  who  testified  that  at 
the  time  the  indenture  to  the  plaintiff  was 
signed,  the  plaintiff  paid  to  Mr.  James  £80, 
and  that  when  she  signed  the  indenture  she  did 
not  know  that  she  was  free. 

VAN  NESS,  J.  I  am  satisfied  that  this  case 
presents  a  mere  evasion  of  the  4th  section  of 
the  Act  of  Apr.  8,  1801,  prohibiting  the  impor- 
tation of  slaves  into  this  State.  The  indenture, 
therefore,  is  void  ;  the  slave  became  free  im- 
mediately upon  her  being  brought  by  the 
plaintiff  into  this  State.  The  plaintiff,  there- 
97*]  fore,  *having  no  right  to  her  services 
under  the  indenture,  cannot  sustain  the  present 
action.* 

Plaintiff  refused  to  answer  when  called,  and 
was  nonsuited. 

Messrs.  Brinckerhoof  and  Ogden  for  the 
plaintiff. 

Messrs.  Slosson,  Golden  and  Emmet  for  the 
defendant. 

Cited  in— 15  Barb.,  501 ;  34  How.  Pr.,  454. 

1.— The  case  of  Hambletonv.  Veere,  from  Saund- 
ers,  was  the  case  of  an  apprentice  seduced  from  his 
master's  employ,  after  serving  him  five  years  out  of 
a  term  of  nine  years,  for  which  he  was  bound.  The 
plaintiff  there  declared  that  the  defendant  had  pro- 
cured the  apprentice  to  depart  out  of  the  plaintiff's 
service,  and  that  he  so  departed,  whereby  the  said 
plaintiff  lost  the  profit  of  his  service  for  all  the  resi- 
due of  said  term.  And  the  jury  having:  assessed 
damages  generally,  the  court  arrested  the  judgment 
on  the  ground  that  plaintiff  could  only  recover 
damages  from  the  time  of  the  apprentice's  depart- 
ure, until  the  exhibiting  of  the  plaintiff's  bill,  and  no 
longer,  and  ought  so  to  have  declared.  The  grounds 
of  this  decision  adopted  by  the  court  were :  first, 
that  the  apprentice  might  return  and  so  the  plaint- 
iff might  have  the  services  of  his  apprentice,  for  the 
residue  of  the  term  yet  to  come,  and  therefore 
ought  not  to  have  damages  for  the  loss  of  it.  Sec- 
ond, that  the  apprentice  might  be  compelled  to  re- 
turn, notwithstanding  the  bringing  of  this  action, 
which  does  not  discharge  the  apprentice  from  his 
apprenticeship;  and  therefore  the  plaintiff,  if  he 
should  recover  damages  in  this  action,  would  be 
well  satisfied,  having  both  the  service  and  damages 
for  the  loss  of  it.  Third,  the  apprentice  might  die 
within  the  term,  and  therefore  for  the  residue  of 
the  term  after  his  decease,  the  plaintiff  ought  not 
to  recover  damages.  Mr.  Williams  in  his  note  to 
this  case,  cites  also  a  variety  of  cases  in  support  of 
the  general  rule  adopted  by  the  court.  '  It  would, 
therefore,  seem,  that  where  an  aggravated  case 
occurs,  the  special  circumstances  entitling  the 
plaintiff  to  the  full  value  of  the  servant,  ought  be 
averred  in  the  declaration.  I  have  not,  however, 
been  able  to  discover  any  precedent  of  such  a  dec- 
laration. The  case  of  Winsmore  v.  Greenbank, 
Willes,  577,  which  was  a  special  action  on  the  case, 
for  procuring  and  enticing  a  wife  to  absent  herself 
from  her  husband,  per  quod  he  lost  the  profit  and 
advantage  of  certain  estate,  devised  to  her,  will, 
however,  show  how  the  special  gravamen  may  be 
averred. 

2.— So  in  Fawcet  v.  Beaeres,  2  Lev.,  63,  which  was 
an  action  on  the  case,  for  knowingly  harboring  a 
servant ;  judgment  was  given  in  the  C.  P.  by  de- 
fault, and  error  brought  to  the  K.  B.,  and  the  error 
assigned  was,  that  the  action  would  not  lie ;  defend- 
ant not  having  enticed  the  servant  away  from  the 

76 


fHASKINS  «.  STUYVESANT.     [f!32 

Comparison  of  hands  not  admissible  as  subsidiary 
testimony  upon  the  clashing  of  parol  proof. 

THIS  was  an  action  on  a  promissory  note, 
made  by  Horace  Johnson  in  favor  of  and 
purporting  to  be  indorsed  by  the  defendant. 
The  defense  set  up  was,  that  the  indorsement 
was  a  forgery. 

The  plaintiff  produced  many  witnesses,  who 
swore  that  they  believed  the  indorsement  to  be 
the  handwriting  of  the  defendant ;  and  on  the 
part  of  the  defendant  many  were  produced 
who  swore  it  was  a  forgery. 

The  plaintiff's  counsel  then  offered  to  pro- 
duce to  the  jury  acknowledged  signatures  of 
the  defendant,  for  the  purpose  of  comparison; 
contending,  that  although  this  would  not  be 
good  evidence,  in  the  first  instance,  of  the  de- 
fendant's handwriting,  that,  after  a  clashing 
of  parol  proof,  they  were  entitled  to  offer  it  as- 
subsidiary  testimony.  (4  Esp.  Cas.,  117.) 

VAN  NESS,  J.  I  have  examined  the  decisions 
on  this  point  with  attention,  and  am  satisfied 
that  the  weight  of  *authority  is  against  [*98 
the  admission  of  the  testimony  offered.  I  have 
conversed  on  this  subject  with  some  of  my 
brethren,  who  were  of  the  same  opinion  with 
myself.  I  shall,  therefore,  exclude  the  testi- 
mony.4 

Messrs.    Emmet   and    Van     Wyck    for  the 
plaintiff. 
Messrs.  Jay  and  Golden  for  the  defendants. 

plaintiff.  But  the  court  affimed  the  judgment,  and 
held  that  the  action  would  lie,  without  enticement, 
defendant  having  notice,  that  he  was  the  hired  serv- 
ant of  another. 

3. — The  same  rule  was  adopted  by  the  court  in 
the  case  of  Sable  v.  Hitchcock,  2  Johns.  Cas.,  79, 
affirmed  in  error,  Ib.  488 ;  Fish  v.  Fisher,  2  Johns. 
Cas.,  89 ;  Link  v.  Benner,  3  Cai.,  325. 

4. — The  common,  and  well-established  practice 
and  usage  of  courts  of  common  law,  as  to  the  proof 
of  handwriting,  is  very  accurately  stated  by  Lord 
Eldon,  in  the  case  of  Eagleton  v.  Kingston,  8  Ves., 
Jr.,  773.  t"When  I  first  came  into  the  [tia3,  134 
profession,  the  rule  as  to  handwriting  in  Westmin- 
ster Hall,  in  all  the  courts,  was  this :  You  called  a 
witness  and  asked,  whether  he  had  ever  seen  the 
party  write  ;  if  he  said  he  had,  whether  more  or  less 
frequently,  if  ever ;  that  was  enough  to  introduce 
the  subsequent  question,  whether  he  believed  the 

Eaper  to  be  his  handwriting.  If  he  answered  that 
e  believed  it  to  be  so,  that  was  evidence  to  go  to  the 
jury ;  if  he  refused  to  answer  to  his  belief,  he  was 
pressed  perhaps  too  much  to  form  a  belief.  If  the 
witness  will  not  take  upon  himself  to  say  he  believes 
it,  but  says  he  thinks  it  like,  this  is  not  evidence, 
although  Lord  Kenyon,  in  the  case  of  Ganell  v. 
Alexander,  4  Esp.,  37,  is  made  to  say  it  is."  In  the 
same  case,  Lord  Eldon  ex_pressly  decides  that  com- 
parison of  hands  is  not  evidence.  He  considers  it  as 
a  novelty,  and  declares  that  until  lately  he  had 
never  heard  of  evidence  in  Westminster  Hall  of 
comparison  of  handwriting,  by  those  who  have 
never  seen  the  party  write,  though  such  evidence 
had  been  frequently  received  in  the  ecclesiastical 
courts.  In  the  case  of  The  King  v.  Gator,  4  Esp.,  117, 
the  admissibility  of  this  species  of  evidence  is  very 
fully  discussed,  and  all  the  cases  bearing  on  the 
subject  considered.  That  was  an  information  for  a 
libel,  in  which  the  prosecutor  lay  under  consider- 
able difficulty,  in  proving  the  handwriting  of  the 
libel  to  be  that  of  the  defendant,  it  being  in  appear- 
ance different  from  his  common  character  in  writ- 
ing. And  although  the  counsel  in  that  case  laid  a 
strong  and  plausible  foundation  for  its  admission, 
by  producing  the  Inspectors  of  Franks  from  the 


NOTE. — Evidence— Proof  of  hand-writ  ing—  Compar- 
ison of  hands—Who  competent  witnesses.  See  Titford 
v.  Knott,  2  Johns.  Cas.,  211,  note. 
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99*  135f]  *fCONNOR  t>.  BRADEY. 

Negotiable  Paper — Party  in  Interest  as  Witness. 

In  an  action  on  a  promissory  note,  a  witness  who 
is  the  real  plaintiff  in  interest  may  be  called  and  ex- 
amined by  the  defendants. 

A  witness  how  far  bound  to  answer  a  question 
which  may  subject  him  to  a  civil  injury. 

THIS  was  an  action  on  a  promissory  note, 
made  by  the  defendant  in  favor  of  Win- 
.sbip,  and  by  him  indorsed  to  the  plaintiff. 

The  defense  set  up  by  the  defendant  was, 
that  the  consideration  of  the  note  was  usurious. 
To  prove  the  usury,  the  defendant  called  Dr. 
Lord  as  a  witness.  The  plaintiff's  counsel 
objected  to  his  being  sworn,  and  alleged  that 
he  was  the  real  plaintiff  in  the  suit.  The  de- 
fendant's counsel  contended  that  this  interest 
would  operate  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  that,  therefore,  the 
defendant  had  a  right  to  waive  the  objection. 

The  court  allowed  the  witness  to  be  sworn. 

The  defendant  then  attempted  to  prove  the 
usury  by  this  witness.  He  stated,  however, 
that  he  had  been  interested  and  concerned  in 

postoffice,  men  skilled  in  the  detection  of  forgeries, 
who  proved  the  handwriting-  to  the  libel  to  be  a 
feigned  hand,  still  the  court  would  not  allow  them 
to  com  pare  it  with  the  acknowledged  handwriting 
of  the  defendant,  and  say  whether  they  were  the 
same.  This  decision  was  made  after  great  delibera- 
tion—Baron Hotham  declaring,  in  pronouncing  the 
decision,  that  he  had  spent  spent  three  weeks  in 
thinking  upon  it.  In  one  case,  Lord  Kenyon 
allowed  the  jury  to  examine  papers  admitted  to  be 
the  parties'  handwriting,  and  to  compare  them  with 
the  writing  in  question,  and  to  draw  their  own  con- 
clusions. Allesbrook  v.  Roach,  1  Esp.,  351,  and  in 
the  case  of  Titford  v.  Knott,  2  Johns.  Gas.,  214. 
This  species  of  evidence  was,  by  consent,  allowed  to 
.go  to  the  jury,  and  the'court,  in  pronouncing  a 
final  decision,  declined  deciding  the  question  of  its 
admissibility,  for  that  reason.  In  a  case,  however, 
that  preceded  the  case  of  Allesbrook  v.  Roach, 
Lord  Kenyon  would  not  allow  this  comparison  to 
be  made  by  the  j  ury.  Macf erson  v.  Thoytes,  Peake. 
19.  It  has  been  also  overruled  in  Connecticut,  in 
the  case  of  the  Commonwealth  v.  King,  reported  in 
a  note  to  the  case  of  Macferson  v.  Thoytes.  There 
is,  however,  one  exception  to  this  general  rule,  in 
the  case  of  a  person  long  since  dead,  of  whose 
.signature  after  a  lapse  of  years,  no  better  proof  can 
be  obtained.  7  East,  282,  pa.  Mr.  Evans,  in  his 
•edition  of  Pothier  on  Obligations  (Vol.  II.,  p.  184), 
makes  the  following  remarks  on  this  subject :  "It 
is  now  very  clearly  established,  by  several  authori-  i 
lies,  that  the  proof  of  handwriting  must  be  made 
by  persons  having  a  previous  knowledge  of  it, 
•either  from  actually  seeing  the  party  write,  or  from 
correspondence ;  and  that  the  comparison  of  an 
admitted,  with  a  disputed  writing  cannot  be  allowed 
either  by  the  inspection  of  the  court  and' jury,  or 
by  the  assistance  of  persons  conversant  with  the 
examination  of  handwriting,  for  the  purpose  of 
ascertaining  its  reality,  or  detecting  its  forgery," 
&c.  "  But  when,  in  point  of  reason,  is  the  objection  j 
to  a  proof  by  comparison  of  hands,  as  founded  upon  | 
an  inspection  at  the  trial  ?  It  will  surely  be  admit- 
ted that  the  real  object  is  the  investigation  of  truth 
and  by  the  indiscriminate  rejection  of  a  means  of 
establishing  the  truth,  which  in  many  instances 
must  be  more  convincing  than  the  evidence 
actually  received,  there  is  a  frequent  risk  of  the 
failure  of  justice,  &e.  What  is  the  common  evidence 
of  knowledge  but  an  act  of  comparison ;  a  com- 
parison of  the  object  presented  to  the  sight,  with 
the  object  imprinted  by  memory  in  the  mind— with 
the  image  and  copy  of  the  supposed  reality?  And 
when  the  comparison  is  made,  not  with  this  imper- 
fect and  fallacious  copy,  but  with  -an  undisputed 
•original,  applied  with  the  skill  and  experience  of 
persons  habitually  devoted  to  similar  inquiries,  it  is 
deemed  not  only  a  matter  of  technical  caution,  but 
an  easantial  point  of  constitutional  liberty,  to  reject 
the  assistance  which  it  may  be  naturally  expected 
to  afford,"  &c.  Vide  post,  Adm.  of  Rogers  v.  Shaler, 
and  note. 
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the  contract  from  the  beginning,  and  if  there 
was  any  usury  in  the  transaction  his  answers 
would  criminate  himself. 

The  defendant's  counsel  contended  that  a 
witness  is  bound  to  answer  a  question, 
although  such  answer  may  subject  him  to  a 
civil  injury,  and  is  only  privileged  where  the 
answer  may  subject  him  to  a  criminal  prose- 
cution; *and'  in  fsupport  of  this  [f!36  *1OO 
position  he  relied  upon  the  case  of  Lord  Mel- 
ville in  the  House  of  Lords. 

VAN  NESS,  J.  I  understand  the  rule  alluded 
to  (which  was  brought  under  consideration  on 
Lord  Melville's  Witness  Indemnity  Bill)  differ- 
ently from  the  defendant's  counsel.  That 
rule,  however,  does  not  govern  this  case. 
Here  the  witness  having  declared  that  he  was 
interested  and  concerned  in  the  contract  from 
the  beginning,  he  has  a  right  to  decline 
answering  all  questions,  relating  to  the  alleged 
usury.1 

Mr.  Griffin  for  the  plaintiff. 
Mr.  Emmet  for  the  defendant. 

1.— The  witness  in  this  case  was  protected  from 
answering,  relative  to  the  usury  charged,  on  the 
ground  that  his  answers  might  subject  him  to  a 
criminal  prosecution.  At  the  common  law,  usury 
is  an  indictable  offense.  The  only  doubt  in  the 
books  on  this  head  seems  to  be,  whether  all  usury 
was  indictable,  or  only  Jewish  usury.  Ord.,  p.  3 ;  2 
Chit.,  Crim.  L.,  548.  Hale,  Chief  Baron,  in  an 
anonymous  case,  Hard.,  420,  says :  "  Jewish  usury 
was  prohibited  at  common  law,  being  forty  pound 
per  cent,  and  more,  but  no  other."  And  Lee,  Ch.  J., 
in  Palm.  292,  says  that  the  usury  condemned  at  the 
common  law  was  the  common  trade  of  biting  usury, 
such  as  was  that  of  the  Jews.  Mr.  Chitty,  in  com- 
menting on  this  subject  (2  Chit.  Crim.  L.,  p.  549), 
observes  that  a  very  eminent  barrister,  in  A.  D. 
1814,  advised  that  in  case  of  clear  and  palpable  usury 
a  party  may  be  indicted  at  common  law.  Our  Stat- 
ute prohibiting  usury  differs  essentially  in  its  pro- 
hibitory provisions  from  the  English  Statutes.  By 
our  Statutes,  the  excess  only  can  be  recovered  back , 
and  there  is  no  penalty  expressly  imposed  on  the 
party  taking  usury.  The  English  Statutes,  how- 
ever, over  and  above  the  provisions  invalidating 
the  contract,  which  are  copied  into  our  Statutes, 
contain  very  heavy  forfeitures  and  penalties;  so 
that  the  party  to  the  usury  could  never  be  com- 
pelled to  testify  according  to  the  English  law,  but 
by  our  law,  he  can  be  protected  only  on  the  ground 
of  his  liability  to  an  indictment  at  common  law  as 
above  stated.  In  the  case  of  Lord  Melville's  Wit- 
ness Indemnity  Bill,  the  question  stated  to  the 
judges  for  their  opinion  was,  "  whether  witnesses 
were  bound  to  answer  questions,  if  their  answers 
subjected  them  to  civil  process."  1  Am.  Law, 
Jour.,  223. 

Mr.  Baron  Graham,  Mr.  Justice  Chambre,  Mr. 
Jtistice  Le  Blanc,  Mr.  Justice  Lawrence,  Mr. 
Justice  Heath,  the  Lord  Chief  Baron,  the  Lord 
Chancellor,  and  Lord  Ellenborough,  were  '  de- 
cidedly of  opinion  that  the  general  rule  of  la<v 
was,  that  a  witness  was  bound  to  answer  every 
question  touching  the  issue  to  be  tried,  with  the 
exception  only  of  such  questions  as  would  expose 
him  to  a  criminal  prosecution,  or  to  a  penalty  or 
forfeiture.  Mr.  Justice  Grose,  Mr.  Justice  Rooke, 
Mr.  Baron  Thompson,  and  Sir  James  Mansfield, 
Chief  Justice  of  the  C.  P.,  were  of  a  different  opin- 
ion, and  thought  that  no  third  person  had  a  right 
to  extort  from  a  witness  what  debts  he  owed,  or 
what  slander  he  might  have  uttered,  which 
would  expose  him  to  actions :  and  to  show  the  pos- 
sible hardship  of  the  rule,  Mr.  Justice  Rooke  men- 
tioned the  case  of  Lord  Keith,  who  by  an  answer 
he  gave  in  an  insurance  case,  where  he  was  called 
as  a  witness,  subjected  himself  to  an  action  in  which 
£10.000  damages  were  given  against  him.  The 
Lord  Chancellor  in  the  progress  of  this  deliberation 
observed  that  he  considered  the  practice  so  far  pre- 
cise, clear  and  perspicuous,  that  it  was  necessary 
no  new  law  should  be  promulgated,  otherwise  than 
in  the  form  of  a  declaratory  law,  by  which  it  should 
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1O1*  187,  138f]  *fMURRAY 

v. 
ROOSEVELT. 

Storage  of  goods  need  not  be  tendered  by  the 
owner,  when  the  storer  appears  resolved  to  dispute 
the  right  of  possession  on  a  different  ground. 

rp  ROVER,  for  a  quantity  of  corn. 
JL     Plea,  general  issue. 

Plaintiff  had  employed  an  agent  to  purchase 
for  him  a  cargo  of  corn. 

The  agent  placed  the  corn  when  purchased, 
in  the  defendant's  store,  on  storage,  without 
informing  him  that  the  corn  belonged  to  the 
plaintiff. 

The  plaintiff,  previous  to  the  commence- 
ment of  this  action,  demanded  the  corn  of  the 
defendant,  who  refused  to  deliver  it,  alleging 
that  the  storage  was  due. 

The  plaintiff  then  offered  to  pay  the  storage, 
but  the  defendant  observed,  that  as  the  agent 

be  announced  what  had  been  the  law,  what  was 
the  law,  and  what  ought  to  be  the  law  of  the  land, 
as  to  this  important  particular.  Such  a  law  seems 
afterwards  to  have  been  passed  (46  G-eo.  III.,  ch.  37), 
by  which  it  is  declared  that  a  witness  cannot  by  law 
refuse  to  answer  a  question,  relevant  to  the  matter 
in  issue  (the  answer  of  which,  has  no  tendency  to 
accuse  himself,  or  to  expose  him  to  penalty  or 
forfeiture  of  any  nature  whatsoever),  on  the 
ground  that  the  answering  of  such  question,  may 
establish,  or  tend  to  establish,  that  he  owes  a  debt, 
or  is  otherwise  subject  to  a  civil  suit.  Phil.  Ev.,  208. 
1. — If  one  haying  a  lien  on  goods,  when  they  are 
demanded  of  him,  claims  to  retain  them  on  a  differ- 
ent ground,  making  no  mention  of  the  lien,  trover 
may  be  maintained  against  them,  without  evidence 
of  any  tender  having  been  made,  of  the  amount  of 
the  lien.  Boardman  v.  Sill,  sittings  after  M.  T.,  49, 
Geo.  III.  Trover  for  some  brandy  which  lay  in  the 
defendant's  cellar,  and  which  when  demanded,  he 
had  refused  to  deliver  up,  saying  it  was  his  own 
property.  At  this  time  certain  warehouse  rent  was 
due  to  the  defendant,  on  account  of  the  brandy, 
of  which  no  tender  had  been  made  to  him.  The 
Attorney-General  contended  that  the  defendant 
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was  indebted  to  him,  he  would  not  deliver  it, 
but  would  hold  it  as  security  for  his  demand. 

*Defendant  moved  for  a  nonsuit,  [*1O2 
contending  that  the  plaintiff  ought  to  have 
tendered  the  storage,  to  entitle  him  to  bring 
the  present  action. 

The  plaintiff  cited,  in  opposition,  2  T.  R, 
485. 

fVAN  NESS,  /.  When  the  corn  was  [f!39 
demanded  from  the  defendant  he  absolutely 
refused  to  give  it  up,  alleging  his  intention  to 
hold  it  as  security  for  a  debt  due  to  him  from 
the  agent.  This  conduct  on  the  part  of  the 
defendant  rendered  a  tender  unnecessary.  The 
plaintiff  has  a  right  to  recover  the  value  of  the 
corn,  deducting  the  amount  of  storage. 

Verdict  for  plaintiff,  accordingly.1 

Mr.  Pendleton  for  the  plaintiff. 
Mr.  Emmet  for  the  defendant. 

had  a  lien  on  the  brandy  for  the  warehouse  rent, 
and  that  until  this  was  tendered, trover  would  not  lie. 
Lord  Ellenborough  considered,  that  as  the  brandy 
had  been  detained  on  a  different  ground,  and  as  no 
demand  of  warehouse  rent  had  been  made,  the  de- 
fendant must  be  taken  to  have  waived  his  lien,  if  he 
had  one,  which  would  admit  of  some  doubt.  1 
Campb.,  410,  in  note.  So  in  the  case  of  Judah  v. 
Kemp,  a  Johns.  Gas.,  411,  goods  had  been  shipped  on 
board  of  defendant's,  vessel  from  London  for  N. 
Y.,  and  the  consignor  consigned  the  bill  of  lading- 
to  the  plaintiff,  who  demanded  them  from  the  de- 
fendant, who  refused  to  deliver  them,  alleging  that 
he  had  orders  from  the  ship  owners  not  to  deliver 
them.  In  an  action  of  trover  tor  those  goods,  one 
ground  of  defense  taken  by  the  defendant  was, 
that  the  plaintiffs  had  not  tendered  the  freight.  Sed 
per  Curiam.  When  the  defendant  rcf used»to  deliver 
the  goods,  on  the  ground  that  his  owners  had 
ordered  him  not  to  deliver  them,  atender  of  freight 
was  mot  necessary.  The  goods  were  not  detained 
by  the  defendant  on  the  ground  of  his  lien,  but  for 
a  different  reason,  which  amounted  to  a  waiver  of 
the  tender. 
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1O3*  140,  141  f]    *fTHORNE    t>.    WOOD- 
HULL,  Survivor  of  KIP. 

Negotiable    Paper  —  Date   of  Indorsement  —  Pre- 
sumption. 

A  note  must  be  supposed  to  have  been  indorsed 
on  the  day  mentioned  in  the  declaration,  until  the 
contrary  is  shown,  and  the  allegations  of  the  in- 
dorser,  after  the  indorsement,  are  inadmissible  to 
show  an  indorsement  of  the  note  after  it  became 
due,  to  let  in  the  defendant  to  his  equitable  defense. 


was  an  action  on  a  promissory  note, 
J-  made  by  the  defendant  in  favor  of  John 
1  04*]  and  William  Thorne,  and  *by  them 
indorsed  to  their  father,  the  plaintiff.  In  the 
declaration,  the  note  was  averred  to  have  been 
indorsed  in  due  season  before  it  had  become 
payable. 

Plea,  general  issue,  with  notice  of  set-off. 
142f]  -f-The  subject  of  the  defendants's  set- 
off  was  a  promissory  note,  drawn  by  John  and 
William  Thorne,  in  favor  of  Casenave,  and 
by  him  indorsed  to  the  defendant  Woodhull. 
The  defendant's  counsel  contended  that  they 
had  a  right  to  set  off  this  note  against  the 
plaintiff's  claim,  because  the  note  declared  on 
had  been  indorsed  to  him  after  it  became  due. 

To  prove  this  fact,  they  offered  an  account 
current,  rendered  by  John  and  William  Thorne 
to  the  defendants,  some  time  after  the  notes 
had  become  due,  in  which  account  the  note 
declared  on  was  debited  to  the  defendants. 

SPENCER,  /.  The  testimony  is  inadmissible. 
In  legal  intendment  the  note  must  be  supposed 
to  have  been  indorsed  on  the  day  alleged  in  the 
declaration,  and  the  allegations  of  theindorsers, 
after  the  indorsement,  cannot  affect  the  rights 
of  the  indorsee.  You  must  prove  the  time  of 
making  the  indorsement  by  other  evidence. 
Defendant  did  so,  and  obtained  a  verdict.1 

Messrs.  Golden  and  Radcliff  for  the  plaintiff. 

Messrs.  Hoffman  and  Wells  for  the  defendant. 

1.  —  It  is  a  general  rule  that  subsequent  declara- 
tions of  a  party  to  a  sale  or  transfer  of  property, 
which  go  to  take  away  a  vested  right,  are  not  admis- 
sible evidence.  Phoenix  y.  Assignees  of  Ingraham,  5 
Johns.,  412.  But  the  admission  of  the  indorsers  qould 
not  be  received  in  this  case  for  another  reason  ; 
they  were  good  and  competent  witnesses  to  prove 
the  time  of  indorsement.  Baker  v.  Arnold,  1  Cai., 
255.  [Note  Law.  ed.]  And  where  a  person  is  a  com- 
petent witness,  evidence  »f  his  confession  are  inad- 
missible. Alexander  v.  Mahon,  11  Johns.,  185. 

ANTHON. 


t*JACKSON,  ex  dem.  KIP,  [f!43  *1O5 

v. 
MURRAY. 

Evidence — Document,  in  Handwriting  of  Lessor's 
Ancestor — Proof  of  Surveyor's  Handwriting — 
Confessions  of  Tenant  in  Possession. 

A  memorandum  of  an  agreement  for  the  sale  of 
lands,  is  evidence  of  a  unity  of  title  to  each  and 
every  part  of  such  lands,  as  well  the  part  in  actual 
possession,  as  the  part  not  in  actual  possession,  and 
after  a  long  undisturbed  possession  of  part,  by  the 
vendee  mentioned  in  such  memorandum,  the  court 
will  presume  a  deed  conformable  thereto. 

The  handwriting  of  a  surveyor  to  an  ancient 
survey,  may  be  proved  by  a  person  who  has  become 
acquainted  with  such  surveyor's  handwriting  by 
inspecting  ancient  surveys  avowedly  made  by  him. 

The  confessions  of  a  tenant  in  possession  as  to  his 
holding  are  admissible. 

T?JECTMENT  for  certain  lands,  situated  in 
JLi  the  9th  ward  of  the  City  of  N.  Y. 

It  appeared  that  a  patent  for  a  large  tract 
of  land,  on  Manhattan  Island,  had  been  granted 
by  Governor  Nicoll  to  Petrus  Stoutenburgh 
and  his  heirs,  Jan.  25,  1667.  The  lands  in 
controversy  were  alleged  by  the  plaintiff  to  be 
part  of  the  lands  covered  by  that  patent. 

The  plaintiff,  in  tracing  his  documentary 
title  to  the  patentee,  produced  a  lease  from 
Petrus  Stoutenburgh  to  Jacobus  Kip, the  ances- 
tor of  the  lessor  of  the  plaintiff,  made  a  few- 
years  after  the  grant  of  the  patent,  and  pur- 
porting to  be  a  lease  for  a  term  of  years,  of  all 
the  lands  of  Petrus  Stoutenburgh.  He  next 
produced  a  memorandum  of  an  agreement  for 
the  sale  of  all  the  lands  set  forth  in  the  said 
lease,  made  between  Petrus  Stoutenburgh  and 
Jacobus  Kip  in  1680,  two  years  after  the  end 
of  the  term  granted  by  the'lease.  In  order  to 
show  a  performance  of  the  terms  fof  [f!44 
the  agreement  as  to  the  payment  of  the  pur- 
chase money  by  the  said  Jacobus  Kip,  an  ac- 


NOTE.— Adverse  possession— What  sufficient  occu- 
pation. See  N.  Y.  Code  Civil  Procedure,  sec.  83 ; 
Thompson  v.  Burhans,  79  N.  Y.,  93 :  Pope  v.  Ham- 
mer, 74  N.  Y..  240 :  Yates  v.  Van  de  Bogert,  56  N.  Y., 
526;  Wheeler  v.  Spinola,  54  N.  Y.,  377;  Miller  v. 
Downing,  54  N.  Y.,  631. 

What  necessary  to  constitute  adverse  possession. 
Brandt  v.  Ogden,  1  Johns.,  156,  note. 

Proof  of  handwriting.  See  Titford  v.  Knott,  2 
Johns.  Cos.,  211,  note. 


1809 


JACKSON  v.  MURRAY. 


105 


count  was  offered  in  evidence,  which  had  been 
found  among  the  ancient  title  deeds  of  the 
estate,  in  the  handwriting  of  Jacobus  Kip. 

SPENCER,  J.  The  testimony  is  inadmissible; 
it  is  merely  ex  parte ;  its  having  been  found 
with  the  title  deeds  cannot  make  such  a  docu- 
ment evidence  for  the  plaintiff.  (Vide  Jackson 
\.  Witten,  2  Johns.,  180.) 

The  plaintiff  then  proceeded  to  locate  his 
patent,  and  offered  in  evidence  an  old  survey 
1O6*]  of  a  neighboring  *patent,  made  in  1699, 
by  Mr.  Graham,  the  then  Surveyor-General,  as 
fixing  one  of  the  boundary  lines  of  Stouten- 
burgh's  patent.  To  prove  that  this  survey  had 
been  made  by  Graham,  the  plaintiff  offered  to 
prove  the  handwriting  by  a  witness  who  had 
been  in  the  habit  of  inspecting  ancient  surveys, 
and  had  thus  become  acquainted  with  surveys 
avowedly  made  by  Graham. 

The  defendant's  counsel  contended  that  this 
would  be  introducing  comparison  of  hands  in 
a  manner  unsupported  by  authorities ;  that 
the  papers  which  had  enabled  the  witness 
to  form  his  opinion  ought  to  be  produced  to 
the  jury,  so  that  they  might  make  the  com- 
parison for  themselves,  and  not  rest  merely  on 
the  inference  of  a  witness. 

Plaintiff's  counsel  cited  1  Peake  L.  of  Ev.,  p. 
104. 

SPENCER,  <7.  lam  of  opinion  that  testimony 
like  this  has  been  received  in  the  courts,  with- 
145f]  out  producing  the  papers  fwhich  had 
enabled  the  .witness  to  draw  his  inference  ;  I 
shall  therefore  admit  it.1 

The  plaintiff  having  located  the  patent, 
proved  actual  possession  in  the  descendants  of 
Jacobus  Kip,  of  part  of  the  land  covered  by 
the  patent,  and  showed  that  the  remainder,  be- 
1O7*]  ing  *the  very  land  in  controversy,  had 
146f]  remained  fvacant  and  unimproved  until 
the  year  1788,  when  the  actual  possession  of 
the  defendant  and  those  under  whom  he 
claimed  commenced. 

Upon  this  testimony  the  defendant's  counsel 
moved  a  nonsuit. 

147f]  fThey  contended  that,  admitting  the 
plaintiff's  location,  there  was  a  defect  in  his 
documentary  title ;  that  he  had  only  shown 

1.— The  decision  of  the  judge  on  this  point  was 
excepted  to,  and  the  question  was  raised  at  bar.  7 
Johns.,  5.  But  the  cause  was  decided  there  on 
another  ground,  and  no  epxress  opinion  pronounced 
on  this  point.  This  decision  is  strongly  supported 
by  Mr.  Peake,  who,  at  the  place  cited  by  the  plaint- 
iff's counsel,  makes  the  following  observations : 
"In  cases  where  the  antiquity  of  the  writing, 
makes  it  impossible  for  any  person  to  prove  it  from 
having  actually  seen  the  part}'  write,  and  where  the 
instrument  acquires  a  degree  of  authority  from 
the  place  in  which  it  is  found,  the  evidence  of  a 
man,  who  has  had  opportunities  of  making  himself 
acquainted  with  the  character,  by  frequent  inspec- 
tion, has  been  admitted.  And  therefore,  where  a 
parson's  book  was  produced  to  prove  a  modus,  he 
having  been  long  dead,  a  witness  who  had  examined 
the  parish  books,  in  which  his  name  was  written, 
was  permitted  to  swear  to  the  similitude,  for  it  was 
the  best  evidence  the  thing  was  capable  of."  Vide 
ante,  Haskins  v.  Stuy  vesant,  and  the  note  to  that 
case. 

2.— Kent,  Ch.  J.,  in  delivering  the  opinion  of  the 
court  at  bar  in  this  case,  says  on  this  branch, 
"there  was  abundant  reason  for  the  jury  to  pre- 
sume a  conveyance  from  Stoutenburgh  to  Kip ;  on 
that  point  there  can  be  no  controversy." 

3.— The  declarations  of  tenants  are  admissible  evi- 
dence after  their  death,  to  prove  that  a  certain 
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an  agreement  for  a  sale,  and  had  shown  no 
deed  of  sale;  that  the  court  could  not  pre- 
sume a  deed  of  that  part  of  the  property 
which  had  been  vacant,  because  no  actual  pos- 
session of  it  had  been  shown  ;  that  the  court 
will  only  presume  a  deed  in  favor  of  rights  of 
which  parties  have  long  been  in  the  peaceable 
and  quiet  possession.  (Cowp.,  110.) 

Plaintiff's  counsel  contended  that  by  their 
documentary  evidence  they  had  shown  a  unity 
of  title  as  to  the  part  actually  possessed  and 
the  vacant  part,  and  therefore  a  deed  ought  to 
be  presumed  conformable  to  the  agreement. 
(1  Cai.,  84.)  That  if  the  court  will  presume  a 
deed  only  according  to  their  actual  possession, 
it  would  be  a  violent  presumption,  inasmuch 
as  it  would  presuppose  a  departure  from  the 
agreement  proved. 

SPENCER,  J.  The  plaintiff  has  here  shown 
an  entirety  and  unity  of  title  and  possession  of 
part,  and  no  adverse  possession  of  the  residue 
until  1788.  Under  these  circumstances,  a 
deed  conformable  to  the  agreement  must  be 
presumed.2 

Nonsuit  refused. 

*The  defendant  then  rested  his  de-  [*1O8 
fense  on  a  location  of  the  Stoutenburgh  patent, 
variant  from  that  offered  by  the  fplaintiff ,  [f!48 
and  upon  an  adverse  holding  of  the  land  in  con- 
troversy of  more  than  20  years  by  those  under 
whom  he  claimed.  In  showing  the  adverse 
possession,  the  counsel  offered  in  evidence  the 
confessions  of  a  person  deceased,  who  had 
occupied  the  land  at  a  remote  period. 

This  evidence  was  objected  to  by  the  plaint- 
iff. 

SPENCER,  J.  The  confessions  of  a  tenant 
in  possession,  as  to  his  holding,  have  always 
been  received  in  evidence.3 

The  jury  ultimately  found  for  the  plaintiff .* 

Messrs.  Emmet,  Hoffman  and  Jones  for 
plaintiff. 

Messrs.  Golden,  Harrison  and  Robinson  for 
defendant. 

Reversed— 7  Johns.,  5. 
Cited  in— 18  Barb.,  23. 

piece  of  land  is  parcel  of  the  estate  which  they  oc- 
cupied. Runn.,  251.  Buller,  J.,  in  the  case  of  Davis 
v.  Pierce,  2  T.  R.,  54,  says  that  this  question  was 
i  decided  in  Halloway  v.  Rakes,  B.  R.  M.,  12  Geo.  III., 
and  Doe  v.  Williams,  Cowp.,  621.  In  the  former, 
the  lessor  claimed  as  devisee  in  remainder,  under  a 
will  27  years  ago,  under  which  there  was  no  posses- 
sion, and  therefore  seisin  in  the  devisor  was  neces- 
sary to  be  proved.  For  this  purpose,  a  witness  was 
called  to  speak  to  the  declarations  of  the  tenant  in 
possession  at  that  time,  "  that  he  held  as  tenant  to 
the  devisor."  A  new  trial  was  moved  for,  on  the 
ground  of  the  inadmissibility  of  this  evidence,  and 
it  was  objected  that  this  was  mere  hearsay  evidence, 
and  that  the  party  making  the  declaration  was  not 
upon  oath,  but  the  court  held  the  evidence  prop- 
erly admitted. 

4.— A  new  trial  was  granted  in  this  cause  in  Nov. 
Term,  1810  (7  Johns.,  5),  on  the  location  of  the  pat- 
ent. It  was  thereupon  ruled  by  the  court  that  an  • 
old  patent  or  grant,  after  the  lapse  of  160  years, 
would  not  be  allowed  to  be  located,  or  extended 
beyond  the  actual  and  notorious  possession  and  lo- 
cation of  the  partv,  especially  when  there  is  the 
slightest  evidence  of  adverse  possession  for  above 
20  years,  and  that  in  all  cases  of  uncertainty  in  the 
location  of  patents  and  deeds,  the  party  is  to  be 
held  to  his  actual  location. 

ANTHON. 
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1O9*  149f]  *fADM'RS  OF  ROGERS 

v. 
SHALER  ET  AL. 

Ilandwriting — Proof  by  Comparison. 

After  the  handwriting  of  a  party  is  in  evidence, 
his  handwriting  to  any  other  instrument  may  be 
proved  by  calling  any  witness  to  compare  the  hand- 
writing proved  with  that  to  be  proved,  and  to  state 
Ids  inference  to  the  jury. 

A  SSUMPSIT  for  wages  as  mate  and  captain 
li  on  board  the  brig  Aspasia,  on  a  voyage 
from  N.  Y.  to  Rio  Janeiro  and  back  to  N.  Y. 

It  appeared  that  the  intestate  had  signed  the 
usual  shipping  articles  as  mate  of  the  said 
vessel  on  the  voyage  above  mentioned  ;  that 
lie  became  captain  at  Rio  Janeiro,  and  was 
lost  overboard  on  the  homeward  voyage. 

To  support  a  set-off  against  the  intestate's 
wages,  the  defendants  offered  in  evidence  the 
intestate's  account  book,  found  in  his  trunk : 
and  to  prove  the  intestate's  hand  writing,  called 
^i  witness  who  had  never  seen  the  intestate 
write,  but  who  had  received  a  letter  from 
him,  to  testify  whether  from  a  comparison  of 
hands  he  believed  the  book  to  be  in  the  intes- 
tate's handwriting. 

This  testimony  was  objected  to  by  the 
plaintiff. 

SPENCER,  J.  His  handwriting  to  the  ship- 
ping articles  is  in  evidence ;  the  defendant  is, 
therefore,  at  liberty  to  call  upon  any  witness 
{whether  such  witness  has  seen  the  intestate 
write  or  not)  to  compare  the  handwriting  in 
evidence  with  the  account  book  produced,  and 
state  his  inference  to  the  jury,  the  jury  not 
being  competent  to  make  such  comparison. 
150f]  fThe  witness  accordingly  compared 
the  handwriting,  and  swore  that  he  believed 
from  the  comparison  that  the  signature  to  the 
articles  and  the  handwriting  in  the  account 
1 1O*]  *book  were  the  handwriting  of  the 

].— It  is  not  necessary,  in  all  cases,  that  the  wit- 
ness should  have  seen  the  party  write,  to  whose 
hand  he  swears :  for  where  there  has  been  a  fixed 
correspondence  by  letters,  and  it  can  be  made  out 
that  the  party  writing  such  letters  is  the  same 
whose  signature  is  in  controversy,  that  will  entitle 
the  witness  to  swear  to  that  person's  handwriting, 
though  he  never  saw  him  write.  Phil.  Ev.,  3(57.  in 
this  case,  however,  the  witness  had  never  seen  the 
mate  write,  and  had  no  fixed  correspondence  with 
him,  and  testified  from  a  mere  comparison  of 
hands ;  his  testimony,  under  these  circumstances, 
ought  not  to  have  been  received.  In  the  case  of 
Burr  v.  Harper,  1  Holt's  N.  P.  Cas..  420,  which  case 
comes  nearest  to  this  of  any  in  the  books,  but  is 
still  strongly  distinguishable  from  it,  a  witness  was 
called  by  the  plaintiff  to  prove  the  defendant's 
handwriting.  He  stated  that  he  once  saw  him  sign 
his  name  to  a  paper  which  he  then  had  in  his  pos- 
session :  that  the  fact  made  so  slight  an  impression 
on  his  mind  that,  judging  from  that  single  occur- 
rence, he  was  not  able  to  say  whether  the  hand- 
writing produced  was  the  defendant's  or  not ;  that 
he  would  not  venture,  from  the  mere  inspection  of 
the  papers,  to  form  a  belief  on  the  subject;  but 
that  by  comparing  the  signature  to  which  he  was 
required  to  speak,  with  that  which  was  subscribed 
to  the  papers  in  his  possession,  he  was  able  to  swear 
that  he  believed  it  to  be  his  handwriting.  It  was 
objected  that  this  was  a  mere  comparison  of  hand- 
writing, and  consequently  inadmissible.  Dallas,  J., 
decided  that  the  evidence  was  admissible.  He  ob- 
served, however,  that  it  was  a  case  of  great  novelty 
and  difficulty,  and  gave  his  reasons  at  large  on  the 


same  person,  and  the  book  was  thereupon  re- 
ceived in  evidence.1 

Messrs.  Edwards  and  Slosson  for  plaintiffs. 

Mr.  Emmet  for  defendants. 


NOTE.—  Proof  of  handwriting.     See  Titford   v. 
Knott,  2  Johns.  Cas.,  211,  note. 
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fSMITH,    ex    dem.  TELLER,  [|151,  152 
ET  AL. 

V.  " 
BURTIS   ET   AL. 

Ejectment — Entry  and  Erection  of  Improvements 
— Disseisin. 

Entry  on  lands  and  erecting  improvements  there- 
on amounts  to  a  claim  of  title,  and  constitutes  a 
disseisin.  Five  years  possession  by  a  disseisor  and 
a  descent  cast,  tolls  the  entry  of  the  disseisee,  and 
the  possessory  right  of  the  plaintiff  in  ejectment  is 
fully  made  out  by  proof  of  such  possession  and  de- 
scent cast. 

pJECTMENT  for  lands  situated  in  the  sixth 
-TJ  ward  of  the  City  of  N.  Y. 

The  plaintiff  proved  that  Isaac  Teller,  the 
father  of  the  lessors  of  the  plaintiff,  entered 
*>n  the  premises  in  question  between  the  years 
1761  and  1765,  and  built  thereon  three  houses, 
and  cultivated  and  improved  the  ground  ex- 
tensively, and  died  in  possession  in  1775. 
That  the  eldest  son  of  Isaac  Teller,  who  was 
the  heir  at  law  to  the  father  (according  to  the 
rule  of  law  at  that  time),  was  kept  out  of  pos- 
session by  the  British,  who  used  the  buildings 
on  the  premises  as  guard  houses ;  that  this  son 
died  in  1775 ;  that  the  British  evacuated  the 
*City  in  1783,  and  the  premises  re-  [*111 
mained  vacant  until  1794,  when  the  possession 
of  the  defendants,  or  those  under  whom  they 
claim,  commenced. 

The  defendant's  counsel  then  offered  to  go 
into  evidence  of  their  title. 

But  plaintiff's  counsel  contended  that  no 
evidence  of  title  on  the  part  of  the  defendants 
could  be  received  ;  that  the  right  of  possession 

subject,  which,  inasmuch  as  they  throw  light  on 
this  matter,  upon  which  the  mind,  in  the  pressure 
and  hurry  of  business,  may  be  frequently  called 
upon  to  act,  it  may  not  be  improper  to  state.  Com- 
parison of  handwriting  (he  remarks)  has  been  re- 
jected upon  two  grounds.  First,  that  unless  a  jury 
could  read,  they  would  be  unable  to  judge  of  the 
supposed  resemblance.  Second,  that  specimens 
may  be  unfairly  selected,  calculated  to  serve  the 
purpose  of  the  party  producing  them ;  and  there- 
fore not  exhibiting  a  fair  example  of  the  general 
character  of  the  handwriting.  These  are  the 
grounds  alleged  for  rejecting  such  comparisons. 
But  the  present  evidence  cannot,  in  strictness,  be 
called  a  comparison  of  handwriting.  What  are  the 
materials  of  judgment  to  which  a  witness  has  re- 
course when  he  says  Ahat  he  believes  a  particular 
signature  to  be  the  handwriting  of  a  particular 
person?  He  has  seen  the  person  write,  and  he  is 
presumed  to  have  formed  a  standard  in  his  mind ; 
and  with  that  standard  to  compare  the  writing  in 
question.  This  standard  will  be  more  or  less  per- 
fect, according  as  the  instances  have  been  more  or 
less  frequent.  The  mere  fact  of  having  seen  a  man 
once  write  his  name  may  have  made  a  very  faint 
impression  upon  the  witness'  mind.  But  some  im- 
pression, however  slight  in  degree,  it  will  make; 
and  surely,  as  the  standard  exists,  and  the  witness 
possesses  the  genuine  paper,  he  may  recur  to  it,  to 
revive  his  memory  on  the  subject.  Here,  a  basis  is 
laid  in  the  fact  of  his  having  seen  the  defendant 
sign  his  name  once.  But  his  memory  is  defective. 
He  then  recurs  to  a  paper  which  he  knows  to  be  an 
authentic  writing.  He  uses  it  to  retouch  and 
strengthen  his  recollection,  and  not  merely  for  the 

Eurpose   of   comparison.    (Vide  ante,    Haskins   v. 
tuy  vesant,  and  the  note  to  that  case.) 
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153f ]  only  could  be  tried  in  this  action,  final  J 
the  evidence  which  ,  they  had  offered  showed 
an  entry  by  disseisin  on  the  part  of  the  an- 
cestor of  the  lessor  of  the  plaintiff,  a  posses- 
sion of  five  years  by  the  disseisor,  and  a  de- 
1 1 2*]  scent  cast,  which  tolled  the  entry  *of  the 
defendants  (supposing  the  title  to  be  in  them) 
and  put  them  to  their  rights.  (3  Cruise's  Dig. , 
369  ;  1  Salk.,  685;  Runn.  Eject.,  46,  49,  147, 
291;  3Com.,  176;  Holt,  264;  1  Ld.  Raym., 
741  ;  Woodf.  Ten.  Law,  381  ;  3  Johns.,  388.) 
Defendant's  counsel  contended  that  the 
plaintiff's  evidence  would  have  formed  a  good 
defense  for  him  had  he  been  in  possession, 
and  a  possessory  action  brought  against  him, 
but  did  not  form  a  sufficient  title  to  support 
an  ejectment  ;  that  the  principle  of  law,  as 
urged  by  the  plaintiff,  was  inapplicable,  be- 
cause the  plaintiff's  ancestor  had  committed 
no  technical  disseisin  ;  that  to  constitute  a  dis- 
seisin, there  must  be  an  entry  under  a  claim  of 
title,  and  the  entry  of  the  ancestor  in  this  case 
was  not  of  that  description. 

And  further,  that  if  this  was  such  a  descent 
as  would  toll  an  entry,  it  gave  the  plaintiff's 
lessor  a  mere  prima  fade  title,  which  could  he 
overthrown  by  showing  one  that  was  para- 
mount. 

SPENCER,  J.  The  improvements  made  by 
the  ancestor  are  sufficient  to  evince  a  claim  of 
title,  and  constitute  his  entry  a  disseisin.  The 
descent  subsequently  cast  places  this  cause 
exactly  in  the  same  situation  as  it  would  have 
been  had  the  lessor  of  the  plaintiff  been  in 
quiet  possession  for  twenty  years.  The  de- 
fendants must  be  considered  as  holding  tor- 
1 13*]  tiously;  the  right  of  possession  *is  in 
the  lessors  of  the  plaintiff.  The  defendants 
154f]  must  resort  to  a  real  faction,  if  they  have 
title.  It  cannot  be  set  up  in  this  suit.1 

Verdict  for  the  plaintiff. 

Messrs.  Hoffman,  Emmet  and  Colden  for 
plaintiff. 

Messrs.  Radcliff  and  Ogden  for  defendants. 


155f]  fMcTAVISH,  FROBISHER  ET  AL. 

v. 
DENNING. 

Attorney   and   Client — What    Communications 
Privileged. 

A  witness  cannot  be  compelled  to  disclose  any 

1. — This  case  was  very  ably  argued  at  bar,  and  the 
doctrine  of  disseisin  learnedly  discussed.  A  new 
trial  was  however  granted,  the  court  being  of  opin- 
ion, that  if  the  lessors  of  the  plaintiff  would  put 
themselves  on  the  ungracious  right  of  a  descent 
cast,  they  were  bound  to  prove  affirmatively,  a  tor- 
lions  seisin,  that  a  peaceable  entry  on  land  appar- 
ently vacant,  furnished  per  se  no  presumption  of 
wrong;  that  the.  court  would  infer  title  from  the 
lessors  of  plaintiff's  ten  years  possession,  sufficient 
t  >  put  the  tenant  on  his  defense,  but  that  they  ought 
not  to  infer  a  tortious  entry,  or  an  actual  ouster 
sufficient  to  bar  every  defense ;  that  this  would  be 
a  most  rigorous  conclusion,  making  the  ancestor  of 
the  plaintiff  a  disseisor ;  it  tolls  the  entry  of  the 
true  owner,  shutting  out  his  defense  and  driving 
him  to  his  writ  of  right.  6  Johns.,  197. 

NOTE.— Evidence—  Attorney  and  client— Privileged 
communications.  Compare  Baker  v.  Arnold,  1  Cai., 
358,  and  note. 
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confidential  communication  made  to  him  as  coun- 
sel in  any  cause  then  actually  commenced  or  ex- 
pected to  be  commenced.  But  terms  of  compro- 
mise-, offered  by  him  to  the  creditors  of  his  client, 
are  not  confidential,  and  must  be  disclosed. 

THIS  was  an  action  on  several  foreign  bills 
of   exchange.     Plea,    non  assumpsit  and 
Statute  of  Limitations. 

To  show  an  acknowledgment  of  the  debt 
within  six  years,  the  plaintiff's  counsel  called 
a  witness  who  had,  within  that  time,  as  the 
agent  of  the  defendant,  made  certain  proposi- 
tions of  compromise  to  the  plaintiffs  and  the 
other  creditors  of  the  defendant. 

The  witness  refused  to  answer  the  question 
"whether  such  propositions  had  been  made 
l^y  him  or  not  V"  alleging  that  he  was  at  that 
time  attorney  and  counsel  for  *the  de  [*1  14 
fendant,  and  acting  as  such.  It  appeared  that 
at  the  time  when  these  propositions  were  alleged 
to  have  been  made,  this  suit  was  not  pending, 
and  that  the  witness  was  not  employed  by  the 
defendant  as  counsel  in  this  suit  after  its  com 
mencement. 

The  plaintiffs  contended  that  he  was  not 
privileged  from  answering  the  question  pro- 
posed to  him,  because  in  making  the  offer  for 
a  compromise,  he  merely  acted  as  the  friend 
and  agent  of  the  defendant,  and  was  out  of 
the  line  of  his  professional  duties,  and  cited  1 
Macnally  Ev.,  240. 


J.  The  witness  must  [f!56 
answer  the  question  proposed  to  him.  The 
compromise  was  not  a  matter  confidential  in 
its  nature,  but  was  made  public  by  communi- 
cation to  the  creditors.  He  is  exempted  from 
disclosing  any  confidential  communications 
made  to  him  as  counsel  in  any  cause  then 
actually  commenced  or  expected  to  be  com- 
menced. (Vide  Phil.  L.  of  Ev.,  192.) 

Messrs.  Hopkins  and  Radcliff  for  plaintiffs. 

Mr.  Pendleton  for  defendant. 


fDUPLANTY 


[f!5T 


COMMERCIAL  INSURANCE  COMPANY. 

Marine  Insurance — Merchandise — Concealment. 

A  policy  on  merchandise  will  cover  a  curricle. 
Insured  not  bound  to  disclose  the  nature  of  the 
cargo  ;  it  is  the  duty  of  the  insurer  to  inquire. 

A  SSUMPSIT  on  a  policy  of  insurance  on 
-£\-  "goods,  wares  and  merchandise,"  laden 
on  board  the  brig  Margaret,  on  a  voyage  from 
N.  Y.  to  New  Orleans. 

It  appeared  in  evidence  that  the  plaintiff  had 
made  a  written  application  to  the  defendants 
for  insurance  "on  merchandise,"  to  be  laden 
on  board  The  Margaret,  on  a  voyage  to  New 
Orleans  ;  that  he  did  not  specify  the  merchan- 
dise *to  be  shipped,  nor  was  he  re-  [*1  15 
quired  by  the  Company  so  to  do.  Upon  this  ap- 
plication an  insurance  was  effected  at  three  per 
cent.  Under  the  policy  the  plaintiff  claimed  the 
value  of  a  curricle,  which  by  the  perils  of  the 
seas  had  sustained  damage  beyond  fifty  percent. 
and  had  been  sold  after  survey,  for  the  benefit 
of  the  concerned. 

It  also  appeared  in  evidence  that  three  per 
cent,  was  the  common  sea  risk  on  goods,  wares 
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and  merchandise,  and  that  carriages  and 
household  furniture  could  not  at  that  time 
have  been  insured  under  from  twelve  to 
twenty  per  cent,  on  account  of  the  increased 
risk  from  the  nature  of  the  subject,  and  that 
such  insurances  always  contained  an  express 
exemption  from  partial  losses. 

The  defendants  contended  that  the  plaintiff 
had  been  guilty  of  a  material  concealment ; 
that  whenever  either  the  nature  or  position  of 
loSf]  the  goods  insured  enhances  the  frisk, 
the  insured  ought  to  disclose  such  facts  thus 

1.— There  are  some  kinds  of  property  which  do 
not  fall  under  the  general  denomination  of  goods, 
in  a  policy,  and  for  the  loss  of  which  the  under- 
writers are  not  answerable,  unless  they  are  specifi- 
cally named.  In  Ross  v.  Twaite  and  Backhouse  v. 
Kipley,  cited  in  Park.,  25,  and  in  Lenox  v.  United 
Ins.  Co.,  3  Johns.  Gas.,  179,  it  was  decided  that  goods 
stowed  on  deck  were  not  within  a  general  policy  on 
goods,  the  risk  being  greater,  and  the  premium  con- 
sequently enhanced.  That  a 


"  That  a  policy  on  goods,  only 
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varying  the  risk,  or  the  policy  will  be  void. 
(1  Marsh.,  225.), 

SPENCER,  J,  Here  has  been  no  concealment 
to  vitiate  this  policy.  It  was  the  duty  of  the 
insurers  to  have  inquired  *into  the  nat-  [*1 16 
ure  of  the  cargo  insured ;  the  insured  was  not 
bound  to  specify.1 

Verdict  for  plaintiff. 

Messrs.  Baldwin  and  Bleecker  for  plaintiff. 

Mr.  Wells  for  defendants. 

Cited  in-44  N.  Y.,  311. 

means  such  goods  as  are  merchantable,  and  part  of 
the  cargo.  It  is  a  question  whether  a  cargo  of  dol- 
lars, or  other  coin,  jewels,  &c.,  if  lost,  be  recover- 
able under  a  policy  upon  goods  and  merchandise 
generally.  Park.,  28.  In  DaCosta  v.  Frith,  4  Burr., 
1966,  the  policy  was  general  on  goods  and  merchan- 
dise ;  the  subject  matter  of  the  insurance  was  bul- 
lion, but  no  objection  was  taken  on  that  ground, 
and  the  point  was  not  argued.  It  seems  there  is  no 
adjudged  case  on  this  subject. 
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[END  OP  SITTINGS  AFTER  MAY  TERM,  1809.] 


OASES   ARGUED  AND  DETERMINED 


AT 


NISI    PRIUS. 


SITTINGS  AFTER  NOVEMBER  TERM,  1809,  AT  NEW  YORK.— Coram  MR.  JUSTICE  YATKS. 


117*  159f]  *fJAMES  P.  LE  ROY  ET  AL'. 

Shipping  Articles — Executed  by  Runaway  Ap- 
prentice'— No  Defense,  to  Action  by  Master  for 
Wages. 

Shipping  articles  signed  by  an  apprentice,  an  in- 
fant who  nad  runaway  from  his  master's  employ, 
are  void,  and  consequently  no  forfeiture  arising 
under  them  can  be  urged  against  such  master  in  an 
action  for  the  amount  earned  by  such  apprentice. 

THIS  was  an  action  of  assumpstt,  for  work 
and  labor  performed   by   plaintiff's  ap- 
prentice, on   board  defendant's  vessel,  on  a 
voyage  from  N.  Y.  to  Canton  and  back. 

Plea,  the  general  issue. 

It  appeared  in  evidence  that  one  Shea,  an 
infant,  had  been  regularly  indented  to  the 
160f]  plaintiff  as  an  apprentice,  ffor  a  term 
of  years  which  was  yet  unexpired.  That  in 
the  month  of  Aug.  1807,  he  left  his  master's 
employ,  without  his  consent,  and  that  the 
plaintiff  advertised  him  as  a  runaway,  in  the 
public  papers.  That  he  shipped  as  an  ordi- 
nary seaman  on  board  the  defendant's  vessel, 
and  deserted  from  her  at  St.  Joseph's  in  the 
Gulf  of  California,  after  he  had  been  on  board 
of  her  about  seventeen  months. 
1  1 8*]  *The  defense  was,  that  the  apprentice 
Lad  forfeited  his  wages,  by  au  absence  from 
duty  of  more  than  forty-eight  hours.  And  to 
support  this  defense,  the  shipping  articles  in 
the  common  form,  signed  by  the  apprentice, 
were  offered  in  evidence. 

The  counsel  for  the  plaintiff  objected  to  the 
admissibility  of  the  evidence,  and  contended  : 
1st.  That,  the  shipping  articles  were  from  the 
nature  of  the  case,  improper  evidence  against 
the  master;  and  3d.  That  they  were  void,  be- 

1.— This  case  came  before  the  court  in  Aug.  Term, 
1816  (6  Johns.,  274),  and  on  a  motion  for  a  new  trial, 
the  court  held  the  decision  at  N.  P.  to  be  coi'rect. 
Mr.  Hargrave  in  his  notes  on  Co.  Litt.,  117  a,  No. 
16  It]  161,  seems  tto  place  the  master's  right  to  the 
earnings  of  his  apprentice  and  servant,  on  the  same 
ground  with  the  right  of  the  lord  to  the  acquisitions 
of  his  villein.  The  acquisitions  of  property  real  and 
personal,  made  by  the  villein  in  whatever  way  aris- 
ing, belonged  to  the  lord.  But  the  relation  of  the 
apprentice  and  servant  to  his  master,  is  more  mild 
and  limited,  for  it  only  imports  that  the  master 
shall  be  entitled  to  his  personal  labor,  during  the 
term  stipulated,  either  in  a  particular  way,  or  gen- 
erally, according  to  the  nature  of  the  service  or  ap- 
prenticeship. The  general  rule  undoubtedly  is, 
that  whatever  the  apprentice  earns  by  his  labor, 
whilst  in  the  employ  of  his  master,  belongs  to  his 


cause  an  infant  cannot  make  a  contract,  sub- 
jecting himself  to  a  forfeiture. 

YATES,  J.  The  shipping  articles  are  cer- 
tainly void,  and  cannot  be  received  in  evidence 
in  this  case. 

Verdict  for  plaintiff  f  01-  $102,  being  17  m-onth't 
wages  at  $6  per  month. ' 

Mr.  Bogardus  for  plaintiff. 

Mr.  T.  L.  Ogden  for  defendants. 

Affirmed— 6  Johns.,  274. 


t*MERCER        [tl62*119 
SAYRE  AND  TOLER. 

Partnership — Confessions  by  one  Partner  'of let- 
Dissolution — Count  for  Money  liad  and  Re- 
ceived. 

Confessions  of  one  partner  after  a  dissolution  of 
copartnership,  inadmissible  to  charge  his  copartner. 

To  support  the  count  for  money  had  and  received, 
proof  of  a  promissory  note  received  by  defendant 
is  not  sufficient. 

THE  declaration  in  this  action  contained  one 
count  on  a  promissory  note,  together  with 
the  common  money  counts. 

Plea,  the  general  issue,  with  notice  of  set-off. 

The  plaintiff  produced  in  evidence  a  paper 
purporting  to  be  an  account  stated  between 
the  plaintiff  and  defendants,  anrl  offered  the 
confession  of  one  of  the  defendants,  made 
after  the  dissolution  of  the  partnership,  to  show 
that  the  said  account  had  been  stated  by  the 
firm. 

master,  and  so  when  he  leaves  his  service,  and  is 
employed  by  a  stranger,  the  master  is  entitled  to 
his  wages  or  earnings  (1  Com.,  224);  and  this,  whether 
the  stranger  did,  or  did  not  know  that  he  was  an 
apprentice.  In  the  case,  however,  of  a  hired  serv- 
ant, the  rule  is  different,  the  employer  is  in  such 
case  not  liable  without  notice,  and  the  master's 
remedy  is  against  the  servant,  for  damages  for  a 
breach  of  his  contract.  6  Johns.,  274. 

NOTE.— Partnership— Power  of  one  partner  to  bind 
copartner  after  dissolution.  See'  Hackley  v.  Patrick, 
3  Johns..  536,  note;  Johnson  v.  Beardsley,  15  Johns., 
3,  note ;  Sanf  ord  v.  Mickler,  4  Johns.,  224.  note. 

Power  however  continues  until  notice  of  dissolution 
— Wliat  sufficient  notice.  Lansing  v.  Gaihe,  2  Johns., 
300,  note. 
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YATES.  J.  No  confession  made  by  a  part- 
ner after  the  dissolution  of  a  partnership  can 
he  received  to  charge  his  co-partners.1 
163f]  t^  was  tnen  Proyed  that  goods  had 
been  consigned  by  the  plaintiff  to  the  defend- 
ants for  sale  ;  that  the  defendants  had  accord- 
ingly sold  them,  and  had  received  in  payment 
the  note  of  one  Burdell,  payable  Jan'.  1,  1807. 

The  defendants  contended  that  this  evidence 
could  not  be  applied  to  any  of  the  counts  but 
the  count  for  money  had  and  received,  and  to 
1 2O*]  support  that  count,  *the  plaintiff  must 
further  show  that  the  defendants  had  received 
the  amount  of  the  note. 

1.— This  point  was  expressly  decided  in  the  case  of 
Hackley  v.  Patrick,  3  Johns.,  536.  In  that  case, 
after  a  dissolution  of  partnership,  the  partner  who 
was  authorized  to  adjust  the  accounts  of  the  co- 
partnership, acknowledged  a  balance  to  be  due 
from  the  copartnership  to  the  plaintiff.  In  an 
action  for  that  balance,  the  plaintiff  offered  the 
acknowledgment  as  conclusive  evidence  of  the  bal- 
fvice  due,  and  it  was  so  received  by  the  judge  at  JV. 
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YATES,  J.  To  support  the  count  for  money 
had  and  received,  it  is  not  sufficient  to  show 
that  the  defendants  have  received  a  promis- 
sory note  ;  it  must  be  proved  that  money  has 
actually  come  to  their  hands. 

Messrs,  ffitchie  and  D.  B.  Ogden  for  plaintiff. 
Mr.  Baldwin  for  defendants. 

On  a  motion  for  a  new  trial  this  point  was 
confirmed  by  the  court  ut.  semb.  f(7  [f!64 
Johns.,  306;  vide  ante,  Haskins  v.  Dunham,  and 
the  note  on  that  case.) 

Cited  in-18  Wend.,  502. 

P.,  and  the  plaintiff  had  a  verdict,  which  was  after- 
wards on  this  ground  set  aside.  The  court  being:  of 
opinion,  that  after  a  dissolution  of  a  copartnership, 
one  partner  could  not,  by  his  acknowledgment  of  an 
account,  bind  his  copartner  any  more  than  he  could 
by  giving  a  promissory  note  in  the  name  of  the  firm, 
or  doing  any  other  act.  Such  an  acknowledgment, 
however,  is  sufficient  to  take  a  case  out  of  the  Stat- 
ute of  Limitations.  Smith  v-'Ludlow,  6  Johns.,  267- 
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CASES  ARGUED  AND  DETERMINED 


NISI    PRIUS. 


SITTINGS  AFTER  FEBRUARY  TERM,  1810.— Coram  MR.  JUSTICE  SPENCER. 


121*165f]  *fWENDOVER  AND  HINTON 

v. 
HOGEBOOM  ET  AL. 

Sale  of  Vessel. 

Delivery  of  a  vessel  conveys  the  title,  the  sale  dif- 
fering in  nowise  from  the  sale  of  any  other  chattel. 
A  bill  of  sale  is  not  essential  as  far  as  title  is  con- 
cerned. 

A  SSUMPSIT,  for  work  and  labor  done  and 
-lA.  performed  and  materials  furnished  in 
and  about  the  making  of  a  suit  of  sails  for  the 
sloop  Convention,  owned  by  the  defendants. 

Plea,  the  general  issue. 

It  appeared  in  evidence,  that  the  defendants 
were  the  owners  of  the  sloop  Convention  in 
1804.  That  in  Feb.,  1805,  one  Vosburgh  pur- 
chased one  half  of  said  vessel  from  one  of  the 
defendants,  and  in  June,  1806,  the  remaining 
half  from  the  other  defendant.  That  he  was 
166f]  regularly  fput  in  possession  of  the  said 
vessel  immediately  after  the  said  purchases, 
but  no  bills  of  sale  were  executed  ;  the  parties 
1 22*]  having  agreed  that  the  vendors  *should 
not  be  bound  to  give  a  bill  of  sale,  until  pay- 
ment was  made  by  the  vendee,  which  payment 
was  to  be  made  by  installments.  The  sloop  re- 
mained enrolled  in  the  name  of  the  defendants 

1.— On  a  motion  to  set  aside  this  verdict  the  court 
decided  that  the  property  in  the  vessel  was  not  in 
the  defendants  when  the  plaintiff  sold  the  sails  to 
167+]  tVosburgh ;  that  they  had  then  ceased  to 
be  the  owners.  From  this  decision,  it  follows  that 
ships  and  vessels  are  transferable  by  our  law,  in  the 
same  manner  as  other  chattels ;  that  they  will  pass 
by  delivery,  without  the  formality  of  a  bill  of  sale. 
In  the  case  of  coasting  or  licensed  vessels,  as  the 
Convention  seems  to  have  been,  a  bill  of  sale  is  en- 
tirely unnecessary.  But  in  the  case  of  registered 
vessels,  there  must  be  a  bill  of  sale,  reciting  the  cer- 
tificate of  registry,  not  for  the  purpose  of  transfer- 
ring the  title,  which  is  fully  transferred  by  delivery 
as  in  the  case  of  coasting  vessels,  but  for  the  pur- 
pose of  securing  to  the  vessel  the  privileges  of  an 
American  ship,  under  the  Statute,  which  are  lost, 
unless  such  bill  of  sale  accompanies  the  transfer. 
Laws  U.  S.,  Vol.  II.,  p.  321,  ch.  146,  sec.  14.  In  En- 
gland, by  various  statutory  provisions,  a  bill  of  sale, 
reciting  the  register  of  the  ship  or  vessel,  is  abso- 
lutely necessarv.  and  the  transfer  is  void  unless 
made  by  such  bill  of  sale.  26  Geo.  III.,  ch.  60,  sec. 
17;  34  Geo.  III.,  ch.  68,  sec.  18.  It  is  also  necessary 
there,  in  order  to  change  the  ownership,  that  there 
should  be  a  new  certificate  of  registry.  26  Geo.  III., 
ch.  60.  sec.  16.  This  is  also  necessary  by  our  law,  not, 
however,  for  the  purpose  of  transferring  the  title, 
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until  the  autumn  of  1807,  when  a  bill  of  sale 
was  duly  executed  by  the  defendants  to  Vos- 
burgh. The  sails  were  furnished  to  the  vessel 
Dec.  6,  1806,  on  Vosburgh's  order. 

The  plaintiff's  counsel  contended  that  the 
ownership  of  the  sloop  must  be  considered  as 
being  in  the  defendants  until  the  execution  of 
the  bill  of  sale,  and  that  the  enrolment  was 
conclusive  evidence  of  the  fact  of  ownership. 
He  cited  3J>all.,  491. 

SPENCEK,  J.  The  sale  of  a  vessel  does  not 
differ  from  the  sale  of  any  other  chattel.  The 
delivery  of  the  article  conveys  a  sufficient 
title.  The  bill  of  sale  is  of  no  importance 
after  delivery  as  to  title.  The  title  to  this 
sloop  was  out  of  the  defendants,  upon  the 
delivery  to  Vosburgh,  and  they  are,  therefore, 
not  liable  as  owners  for  the  sails  furnished. 
The  case  cited  from  Dallas  is  inapplicable. 
There  the  parties  expressly  agreed  that  the 
ownership  of  the  vessel  should  be  considered 
as  remaining  in  the  vendor,  that  she  might 
retain  her  American  character,  the  vendee 
being  an  alien. 

Verdict  for  defendants.1 

Mr.  Irving  for  plaintiff. 
Mr.  Emmet  for  defendants. 

but  for  the  purpose  of  securing  to  the  ship  trans- 
ferred, her  American  privileges,  as  in  the  case  of  the 
bill  of  sale.  This  radical  difference  in  the  laws  of 
the  two  countries  has  produced  a  difference  in  de- 
cisions on  the  same  subject  matter  in  their  respect- 
ive tribunals.  Thus  in  the  case  of  Young  v.  Brand, 
8  East,  10,  a  bill  of  sale  of  a  vessel  had  been  duly 
executed  by  the  defendants  to  a  third  person,  who 
immediately  took  possession  of  the  vessel  and  or- 
dered repairs,  which  were  done  by  the  plaintiff,  who 
then  brought  an  action  against  the  defendants  for 
those  repairs,  the  certificate  of  registry  not  having 
been  changed,  and  the  defendants,  therefore,  re- 
maining as  owners  on  the  face  of  it.  The  court 
there  held  that  the  defendants  remained  the  legal 
owners.  This,  for  the  reason  above  mentioned, 
would  not  have  been  the  decision  of  our  courts.  In 
this  case,  however,  the  court  also  decided,  that 
although  the  ownership  was  in  the  defendants,  still 
as  the  repairs  had  been  ordered  by  a  stranger,  they 
were  not  liable.  At  the  trial  of  the  principal  case 
at  N.  P.,  it  was  contended  by  the  counsel  for  the 
plaintiff  that  the  enrolment  was  conclusive  evi- 
dence of  the  fact  of  ownership,  and  he  relied  on  the 
case  of  Murgatroyd  v.  Crawford,  3  Ball.,  491.  In 
that  case,  Shippen,  J.,  held  that  the  register  (which 
is  the  same  to  a  registered  vessel,  that  an  enrolment 
is  to  a  coasting  vessel)  was  prima  facie  but  not  con- 
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123*  168,  169f]  *fTHE  EXECUTORS  OF 
I.  I.  BEEKMAN 

v. 

THE  EXECUTORS  OF  GERARD  I.  BEEK- 
MAN. 

Parol  Eoidence  of  an  Entry —Evidence  of  Money 
had  and  Received. 

Parol  evidence  of  an  entry,  received  upon  proof 
of  the  loss  of  the  book  containing1  it. 

When  A  holds  a  single  bill  made  by  B,  and  after 
B's  decease  pays  a  sum  of  money  to  his  executors, 
as  so  much  in  his  hands  belonging1  to  B's  estate,  this 
is  evidence  of  money  had  and  received,  under  a 
notice  of  set-off  in  an  action  brought  by  A  on  such 
bill,  that  A  had  retained  the  amount  of  the  single 
bill. 

THIS  was  an  action  of  covenant,  on  a  single 
bill  for  £93,  made  by  Gerard  I.  Beekman 
in  favor  of  1. 1.  Beekman,  pay  able  on  demand, 
^nd  dated  Feb.  8,  1792. 

Plea,  noft  estfactum,  with  a  notice  of  set-off. 
124*]  *In  the  course  of  the  defendant's  de- 
fense it  appeared  that  one  Franklin  had  acted  as 
the  agent  of  the  defendant  in  settling  the  estate 
of  G.  I.  Beekman.  That  by  virtue  of  the  will 
of  the  defendant's  testator,  Franklin  had  sold 
the  testator's  real  property,  and  had  from  the 
proceeds  paid  the  testator's  debts.  That  after 
the  payment  of  debts,  a  balance  of  £700  remain 
eil  in  his  hands,  which  he  paid  over  to  the  de- 
fendant. It  also  appeared  that  Franklin  had 
kept  an  account  of  his  agency,  regularly 
entered  in  a  book  in  his  own  handwriting, 
which  book  was  either  lost  or  mislaid.  After 
this  proof  relative  to  the  book,  the  defendant 
offered  in  evidence  a  copy  of  the  agency  ac- 
count, taken  from  the  said  book,  and  proved 
to  be  a  true  copy,  in  which  account  there  was 
an  item  in  the  following  words,  viz.:  "13th 
April,  1793,  received  of  I.  I.  Beeman,  £99  4s. 
170f]  Qd.  ffor  so  much  he  had  in  his  hands 
of  G.  I.  Beekman's  estate." 

Mr.  Sbwon,  for  the  plaintiff,  contended  that 
this  testimony  was  inadmissible:  1st.  Because 
the  book  itself,  if  it  had  been  produced,  could 
not  have  been  received  in  evidence  in  favor  of 
the  defendant,  the  entries  having  been  made 
by  the  defendant's  agent ;  and,  3d.  Because 
the  courts  had  never  gone  so  far  as  to  admit  a 
copy  of  an  entry  in  evidence,  but  had  always 
required  proof  of  the  handwriting  of  a  de- 
ceased clerk  or  agent,  by  whom  the  entry  had 
been  made. 

Mr.  Bogardus,  for  defendant,  admitted  the 
last  rule  as  laid  down  by  the  plaintiff's 
counsel,  but  contended  that  this  case  was  an 
exception  out  of  it.  That  after  proof  of  the 
125*]  *loss  of  the  original  entries,  an  attested 
copy  was  the  next  best  evidence. 

SPENCER,  J.  The  testimony  is  admissible  ; 
there  is  no  other  mode  of  getting  at  the  fact, 

•elusive  evidence  of  ownership.  This  case,  however, 
was  afterwards  overruled  in  the  case  of  Duncannon 
v.  McLure,  4  Ball.,  314 ;  Murgatroyd  v.  McLure,  4 
Ball.,  343.  On  this  subject  the  true  rule  is  that  the 
register  or  enrolment  can  never  be  evidence  for  the 
owners,  and  can  only  charge  persons  with  the  own- 
ership prima  facie,  by  showing  by  parol  or  other- 
wise that  it  was  their  act,  which  makes  it  amount 
to  an  admission  of  ownership,  liable  to  be  rebutted 
by  proof  of  transfer.  Vide,  Sharp  v.  United  Ins.  Co., 
14  Johns.,  201,  and  the  cases  there  cited.  19  Johns., 
353 ;  vide,  etiam.  Tucker  v.  Walpool,  14  East,  230 ; 
Praser  v.  Hopkins,  2  Campb.,  170 ;  2  Taunt.,  5.  It 
seems,  however,  that  in  England  it  has  been  fre- 
quently offered  by  owners  as  prima  facie  evidence 
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and  it  is,  furthermore,  an  entry  by  the  agent 
charging  himself. 

Mr.  Bogardus  then  contended  that  the  items 
contained  in  the  account,  showing  a  payment 
of  money  by  the  obligee  to  the  obligor,  subse- 
quent to  the  date  of  the  single  bill,  was  pre- 
sumptive evidence  of  the  payment  of  the  bill 
by  the  obligor. 

Mr.  8lo*son  contended  that  the  state  of  the 
pleadings  would  not  admit  of  evidence  of  pay- 
ment, the  defendant  having  placed  his  defense 
on  non  estfactum  and  notice  of  set-off. 

fSPENCER,  J.  The  payment  of  the  [f!71 
£99  by  the  obligee  to  the  executor  of  the 
obligor,  subsequent  to  the  date  of  the  obliga- 
tion declared  on,  is  presumptive  evidence  of 
his  having  retained  in  his  own  hand  money  of 
the  obligees,  to  the  amount  of  the  single  bill, 
and  this,  therefore,  may  be  offered  in  evidence 
under  the  notice  of  set-off,  for  so  much 
money  had  and  received. 

Verdict  for  defendants. 

Mr.  Slosson  for  plaintiffs. 
Mr.  Bogardus  for  defendants. 


fPHCENIX  INSURANCE  COMPANY  [fl72 

v. 
WALDEN  KT  AL. 

Negotiable  Paper  —  Mistake  in  Date  —  Pleadings. 

Where  a  note  is  made  Jan.  7,  1808,  and  dated  by 
mistake  Jan.  7,  1807,  the  plaintiff  may  declare  upon 
it  according  to  its  true  date,  without  any  averment 
of  the  mistake. 


was  an  action  on  a  promissory  note, 
J-  brought  by  the  first  indorsee  against  the 
first  indorser.  The  note  was  made  Jan.  7,  1808, 
and  dated  by  mistake  Jan.  7,  1807,  payable  8 
months  after  date. 

The  declaration  alleged  the  note  to  have  been 
made  Jan.  7,  1808,  without;,  any  averment  of 
mistake,  and  did  not  state  its  actual  date.  The 
demand  of  payment  after  the  expiration  of  8 
months,  and  the  breach,  were  set  forth  in  the 
common  form. 

Mr.  Golden  for  defendants.     The  note  pro- 

duded  bears  date  Jan.   7,  1807,  and  therefore 

does  not  support  the  count,  which  alleges  the 

note  to  have  been  made  Jan.  7,  1808. 

Mr.  Emmet,  tor  plaintiffs,cited  3  BOS.&  P.,  173. 

SPENCER,  J.  The  date  is  not  of  the  essence 
of  the  contract.  The  plaintiff  may  prove  the 
mistake  in  the  date,  under  this  count,  and  show 
that  the  note  was  actually  made  on  the  day 
mentioned  in  the  count.1 

^Messrs.  Golden  and  Hopkins  for  de-  [f!73 
fendants. 

Messrs.  Emmet  and  Jones  for  plaintiff. 

of  ownership  in  them,  and  admitted  sub  silentio. 
And  in  a  case  in  which  Lord  Ellenbprough  was  com- 
pelled to  reject  it,  upon  an  objection  taken,  he  did 
it  with  regret,  observing  that  he  was  sorry  the  ob- 
jection had  been  taken,  as  the  practice  of  admitting 
it  as  prima  facie  evidence  was  extremely  conven- 
ient. Flower  v.  Young,  3  Campb  ,  240. 

1.  —  This  decision  was  acquiesced  in  by  the  counsel 
and  may  perhaps  be  considered  as  supported  by  the 
case  of  De  La  Courtier  v.  Bellamy,  2  Show..  422,  and 
Hague  v.  French,  3  Bos.  &  P.,  173,  cited  by  the 
plaintiff  's  counsel.  In  the  case  in  Shower,  which 
was  an  action  on  a  bill  of  exchange,  the  date  of  the 
bill  was  entirely  omitted,  but  the  time  of  drawing 
the  bill  was  averred,  and  all  the  other  averments 
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127*   174f]  *fSMITH,  Administrator,  etc., 
of  WALKER, 

v. 

LUDLOW  ET  AL. 

Pleading. 

The  plea  of  non  assumpsit  to  an  action  brought 
by  an  administrator,  admits  the  letters  of  adminis- 
tration as  averred. 

rpHE  declaration  in  this  cause  consisted  of  a 
JL  count  on  a  special  promise,  and  of  the 
common  money  counts  with  the  usual  profert 
of  the  .letters  of  administration,  to  which  the 
defendant  pleaded  non  assumpsit  and  the  Stat- 
ute of  Limitations. 

After  the  plaintiff  had  rested  his  cause,  the 
defendant's  counsel  called  upon  him  to  prove 
his  title,  by  producing  the  letters  of  adminis- 
tration. 

SPENCER,  J.  The  plaintiff's  title  is  admitted 
by  the  course  of  pleading,  he  is  not  now  bound 
to  produce  the  letters  of  administration  ;  had 
the  defendants  intended  to  question  his  title, 
they  ought  to  have  pleaded  in  abatement.1 

Messrs.  Anthon  and  Gardenier  for  plaintiff. 
Messrs.  Ludlow  and  Emmet  for  defendants. 


128*   175,    176+]   *fUNION   INSURANCE 
COMPANY  OF  PHILADELPHIA 


BURRELL. 

Marine  Insurance — Cession  of  Property — Sights 
of  Insurers,  After  Sale,  for  Salvage. 

A  cession  of  property  under  a  policy  has  a  retro- 
active effect,  and  vests  the  title  to  the  property  in 
the  insurers,  and  to  the  proceeds  as  an  incident 
from  the  time  of  the  peril,  as  fully  as  if  it  had  been 
the  subject  of  a  bill  of  sale,  and  the  insurers  may 
bring  an  action  for  the  property  or  the  proceeds  in 
their  own  name. 

Where  a  vessel  was  captured  by  the  French  and 
recaptured  by  the  British,  and  vessel  and  cargo 
sold  to  pay  the  salvage,  the  vessel  having  been 

were  correct,  according  to  the  tenor  of  the  bill  pro- 
duced in  evidence ;  and  upon  an  exeception  taken 
that  the  date  of  the  bill  was  not  set  forth,  the  court 
said  they  would  intend  it  dated  at  the  time  of  draw- 
ing it.  The  case  in  Bos.  &  Puller  was  similar  to  the 
case  in  Shower,  and  was  decided  on  the  authority 
of  that  case.  It  is  true  that  a  date  is  not  essential  to 
a  bill  and  when  it  has  no  date  it  will  be  sufficient  to 
say  in  the  declaration,  that  it  was  made  on  the  day 
it  issued,  and  to  make  all  necessary  computations 
from  that  day.  Chit,  on  Bills,  43.  In  a  case  before 
Lord  Ellenborough  at  the  sittings  after  May  Term, 
1809,  where  the  declaration  alleged  that  the  defend- 
ant, &c.,  made  his  certain  bill  of  exchange  in  writing 
bearing  date  the  same  day  and  year  aforesaid,  and 
the  real  date  of  the  bill  was  different.  His  Lordship 
held  the  variance  to  be  fatal,  and  nonsuited  the 
plaintiff.  2  Campb.  N.  P.,  307,  n.,  ad  finem.  When, 
therefore,  the  note  has  a  date  which  is  erroneous, 
the  more  prudent  \*ay  to  declare  is  as  follows : 
"  bearing  date  by  mistake,  the  7th  Jan.,  1807,"  when 
in  truth  and  in  fact,  the  said  promissory  note  was, 
at  the  time  of  the  making  thereof,  meant,  intended 
and  understood  by  the  said  defendant  and  the  said 
plaintiff  to  be  dated  Jan.  7, 1808.  Fide  3  Chit.  PL,  p.  3; 
Chit,  on  Bills  (Am.  ed.),  233,  n.  a,  and  Hale  v.  Case- 
nove.  4  East,  477. 

1.— In  the  case  of  Watson  v.  King.  4  Campb.  N.  P., 
272,  which  was  an  action  of  trover,  to  which  the  de- 
fendant had  plead  not  guilty.  Topping,  for  the 
defendant,  among  other  objections,  insisted  that  the 
plaintiffs  had  not  entitled  themselves  to  sue  as  ad- 
ministrators, as  they  had  not  given  the  letters  of 
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bought  in  by  the  former  owners,  and  the  proceeds 
of  the  cargo  sent  home  in  her,  the  agents  abroad 
charging  commissions  on  such  transmission,  the 
insurers  to  whom  the  cargo  had  been  abandoned 
were  held  to  be  entitled  to  such  proceeds,  deducting 
merely  such  commissions,  and  the  balance  of  freight 
on  the  outward  voyage  remaining,  after  deducting 
the  salvage  on  the  ship. 

ASSUMPSIT  for  money  had  and  received, 
&c. 

Plea,  the  general  issue. 

The  defendant  being  the  owner  of  the 
schooner  Columbia,  chartered  her  to  J.  Kau- 
man  on  a  voyage  from  N.  Y.  to  St.  Domingo 
and  back.  Kauman  insured  his  cargo  on  board 
said  schooner  on  the  said  voyage  at  the  office 
of  the  plaintiffs.  The  schooner  on  her  out- 
ward voyage  was  captured  by  the  French,  re- 
captured by  the  British  and  carried  into  New 
Providence,  where  vessel  and  cargo  were 
libeled  for  salvage,  and  one  sixth  of  the  vessel 
and  cargo  thereupon  awarded  to  *the  [*12O 
recaptors.  To  pay  this  salvage  the  vessel  and 
cargo  were  sold.  The  vessel  was  purchased  by 
the  defendant's  agent,  and  the  net  proceeds  of 
the  cargo  brought  home  in  her  and  delivered  to 
fthe  defendant.  For  the  transmission  [fl?7 
of  these  proceeds  the  agent  at  New  Providence 
charged  commissions. 

Kauman,  upon  information  of  the  loss,  ceded 
his  interest  in  the  cargo  to  the  plaintiffs,  who 
accepted  the  same  and  paid  the  loss. 

This  action  was  thereupon  brought  to  re- 
cover from  the  defendant  the  proceeds  of  the 
said  cargo. 

Mr.  Wells,  upon  this  statement  of  facts, 
moved  for  a  nonsuit,  the  plaintiffs  having  no 
right  to  commence  the  action  in  their  own 
name,  the  cession  from  Kauman  being  nothing 
more  than  an  assignment  of  a  chose  in  action. 
He  cited  Surtees  v.  Hubbard,  4  Esp.  Cas. ,  203. 

Mr.  Hoffman,  for  plaintiffs,  cited  Robinson  v^ 
The  United  Ins.  Co.,  I  Johns.,  593. 

SPENCER,  J.  There  is  nothing  in  the  objec- 
tion. The  cession  has  a  retroactive  operation. 
It  puts  the  insurers  in  possession  of  the  prop- 
erty so  ceded,  and  of  the  proceeds  thereof,  as 

administration  in  evidence.  Garry  then  offered  to 
put  them  in  if  it  was  thought  necessary,  but  Lord 
Ellenborough  held  that  as  there  was  a  profert  in 
curiam  of  the  letters  of  administration,  he  must 
suppose  that  they  gave  sufficient  evidence  of  the 
plaintiff's  representative  character  until  the  con- 
trary was  proved.  A  new  trial  seems  afterwards  to 
have  been  moved  for  on  this  ground  and  refused. 
The  point,  however,  came  up  fully  in  the  case  of 
Thyune  v.  Protheroe.  2  Maule  &  S.,  553.  which  was 
an  action  of  assumpsit  brought  by  administrators. 
Plea,  non  assumpsit ;  and  the  court  held  that  the 
plea  admitted  that  plaintiff  was  administrator,  and 
the  defendant  had  no  right  to  insist  on  the  produc- 
tion of  the  letters  of  administration.  Mansfield  v. 
Marsh,  2  L.  Raym..  824,  and  1  Salk.,  38 ;  3d  Res.,  cited 
in  Thyune  v.  Protheroe,  are  to  the  same  effect.  So 
in  the  case  of  Corsbie  v.  Oliver,  1  Stark.,  76,  which 
was  an  action  of  debt  on  bond  brought  by  plaintiffs 
as  assignees  of  a  bankrupt :  plea,  non  est  factum. 
Littledale,  for  defendant,  contended  that  it  was  in- 
cumbent on  the  plaintiffs  to  prove  themselves 
assignees  as  stated  in  the  declaration,  but  Lord 
Ellenborough  held  that  the  plaintiffs  were  not 
bound  to  show  themselves  assignees,  upon  the  gen- 
eral principle  that  a  party  who  puts  himself  upon 
one  issue  admits  all  the  rest.  So,  also,  in  the  case 
of  Carpenter  v.  Whitman,  15  Johns.,  208,  it  was 
held  that  when  overseers  of  the  poor  sue  in  that 
capacity,  and  are  described  as  such  in  the  pro- 
ceedings, if  the  defendant  pleads  the  general  issue 
the  plaintiffs  are  not  bound  to  prove  that  they  are 
overseers,  it  is  admitted  by  the  plea. 
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an  incident.  The  property  is  as  completely 
vested  in  them  as  if  it  had  been  the  subject  of  a 
bill  of  sale  ;  and  surely  in  such  a  case  it  would 
not  be  necessary  to  bring  the  action  in  the 
name  of  the  vendor. 

Mr.  Wells  then  contended  that  the  defendant 
was  entitled  to  set  off  against  the  plaintiff's 
claim :  1st.  The  whole  of  the  outward  freight, 
1 3O*]  because  the  decree  of  the  *Vice- Admi- 
ralty in  New  Providence  awards  salvage  out  of 
the  ship  and  cargo  merely.  2d.  The  freight 
upon  the  net  proceeds  on  the  homeward  voyage, 
the  vessel  on  that  voyage  being  the  defendant's 
property,  the  charter-party  having  been  dis- 
solved by  the  capture.  3d.  The  demurrage  of 
the  vessel  while  at  New  Providence  under  ad- 
judication. 

178-f]  fSpENCER,  J.  The  freight  is  charge- 
able with  salvage  under  the  decree  of  the  Vice- 
Admiralty  as  incident  to  the  ship.  Salvage, 
therefore,  must  be  deducted  from  the  outward 
freight  and  the  residue  set  off.  The  charge  of 
freight  on  the  homeward  voyage  must  be 
abandoned  ;  it  is  enough  that  the  plaintiffs  are 
charged  with  commission  for  the  transmission. 
Nor  can  demurrage  be  charged;  it  is  only 
allowed  where  the  vessel  is  detained  by  the  act 
of  the  charterer;  the  detention  at  New  Provi- 
dence was  a  detention  by  a  vis  major,  for  which 
the  charterer  cannot  be  accountable. 

Mr.  Wells  for  defendant. 

Messrs.  Golden  and  Hoffman  for  plaintiffs. 


179f] 


fDOUGLASS  v.  WAER. 


Payment  of   Moriey  for    Another — Recovery — 
Evidence. 

A  person  who  is  compelled  to  pay  money  in  con- 
sequence of  a  breach  of  covenant  by  another,  may 
recover  it  back  from  such  person,  either  in  an 
action  of  osswmpsit  or  covenant,  at  his  election.  The 
giving  of  a  promissory  note  is  sufficient  proof  of 
such  payment. 

A  SSUMPSIT  for  money  paid,  laid  out,  and 
ix  expended  by  the  plaintiff  for  the  use  of 
the  defendant. 

Plea,  the  general  issue. 

In  the  year  1801  Waer,  the  defendant,  made 
a  lease  of  certain  premises  for  twenty-one 
years  to  one  Harris,  which  lease  contained  a 
covenant  for  quiet  enjoyment.  A  short  time 

1. — A  distinction  seems  to  be  taken  in  the  books, 
upon  the  first  point  made  by  the  defendant's  coun- 
sel, between  a  payment  by  negotiable  paper,  and  a 
Eayment  by  a  bond.  When  the  payment  is  made 
Sit]  by  negotiable  paper,  the  faction  for  money 
paid,  it  is  said  may  be  sustained,  the  giving  of  such 
paper  being  equivalent  to  the  payment  of  money. 
Barclay  v.  Gooch,  2  Esp.  N.  P.  Cas.,  571.  But  when 
the  payment  is  made  by  a  bond,  the  action  for 
money  paid  cannot  be  sustained  until  the  bond  is 
paid.  Cuming  v.  Hackley,  8  Johns.,  205 ;  Taylor  v. 
Higgins,  3  East,  169 ;  Maxwell  v.  Jameson,  2  Aid.  & 
Barn.,  51.  The  Supreme  Court,  in  the  case  of  Cum- 
ing v.  Hackley,  recognize  the  distinction  between  a 
payment  by  note  and  a  payment  by  bond,  without 
exactly  adopting  it — merely  observing  that  there 
may  be  some  reason  for  it,  for  otherwise  a  party 
might  be  obliged  to  pay  a  debt  twice,  if  the  paper 
should  pass  into  the  hands  of  an  innocent  indorsee. 
The  only  cases  to  be  found  in  the  English  books  in 
support  of  the  distinction,  are  the  two  above  cited, 
from  2  Esp.  and  3  East.  The  case  of  Barclay  v. 
Gooch,  in  Esp.,  was  an  action  of  assumpsit  for 
money  paid  to  the  use  of  the  defendant.  The  plaint- 
iff had  paid  the  money  by  a  promissory  note,  which 
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after  the  making  of  that  lease,  Harris  died, 
*leaving  a  widow,  who  intermarried  [*131 
with  the  plaintiff.  In  the  year  1805  an  ejectment 
was  brought  for  the  premises  by  one  Myers, 
against  the  plaintiff,  who  was  then  in  posses- 
sion. The  plaintiff  gave  notice  of  the  ejectment 
to  Waer,  who  agreed  to  defend  the  suit,  and 
did  thereupon  actually  employ  an  attorney  for 
that  purpose.  Douglass,  however,  was  ejected, 
and  while  in  custody  upon  an  execution  for  the 
costs,  gave  to  the  plaintiff  in  ejectment  his  note 
payable  in  two  years,  in  satisfaction  of  those 
costs,  and  was  thereupon  discharged  from  cus- 
tody. This  action  was  brought  to  recover  the 
amount  of  the  costs  of  the  ejectment  paid  by 
the  plaintiff's  note. 

Mr.  Emmet  for  the  defendant,  raised  two 
objections  to  the  plaintiff 's  recovery.  1st.  That 
the  plaintiff  could  not  call  upon  the  defend- 
ant to  reimburse  as  to  the  costs  of  the  eject- 
ment, fwithout  proving  the  actual  pay-  [f!80 
ment  of  the  note  given  by  him  for  those  costs. 
3d.  That  the  plaintiff  had  mistaken  his  action; 
that  if  any  express  promise  to  pay  the  costs 
had  been  proved,  that  promise  would  have 
been  valid  on  account  of  the  previous  liability, 
and  assumpsit  would  then  have  been  a  correct 
remedy ;  but  that  here  the  plaintiff  proceeding 
upon  the  defendant's  general  liability,  ought 
to  have  brought  his  action  upon  the  covenant 
for  quiet  enjoyment. 

SPENCER,  J.  The  plaintiff's  liability  upon 
the  note,  given  by  him  for  the  costs  to  the 
plaintiff  in  ejectment,  is  sufficient  to  entitle 
him  to  maintain  his  present  demand.  And 
this  demand  may  well  be  enforced  in  an  action 
of  assumpsit,  for  whenever  a  person  covenants, 
and  the  covenantee  has  paid  money  in  conse- 
quence of  a  breach  of  such  covenant,  under 
the  authority  of  the  case  of  Weaver  v.  Bentley, 
1  Cai.,  47,  he  may  elect  to  *proceed,  [*132 
either  in  assumpsit  or  covenant,  to  recover  the 
money  so  paid. 

In  the  present  case  I  am  inclined  to  think 
that  to  entitle  the  plaintiff  to  a  recovery,  a 
mere  notice  to  the  defendant  that  an  ejectment 
had  been  brought  would  have  been  sufficient. 

Verdict  for  the  plaintiff. ' 

Messrs.  Marrett  and  Wilkim  for  plaintiff. 
Messrs.  Harris  and  Emmet  for  defendant. 

the  creditor  had  accepted  in  full  satisfaction.  Min 
gay  contended  that  the  giving  a  note  for  money 
due  by  the  defendant  to  third  persons,  was  not  suf- 
ficient to  sustain  the  action.  But  Lord  Kenyon 
ruled  that  the  creditors  having  consented  to  take 
the  note  from  the  plaintiff,  it  was  as  payment  to 
them  of  the  money  due  by  the  defendant :  it  was 
payment  of  money  to  his  use,  and  so  the  action  was 
maintainable.  In  the  case  of  Taylor  v.  Higgins.  3 
East,  169,  the  court  held  the  giving  of  a  bond  not  to 
be  such  a  payment  as  to  sustain  the  action  for 
money  paid.  And  Lord  Ellenborough,  in  deciding 
that  case,  seems  rather  to  doubt  the  case  of  Barclay 
v.  Gooch.  He  observes,  "  supposing  even  the  case 
of  the  note  of  hand,  or  bill  or  exchange,  as  the  cur- 
rent representative  of  nioney,  to  have  been  rightly 
decided ;  still  this  security,  consisting  of  a  bond.  &c., 
is  not  the  same  as  that,  and  is  nothing  like  money." 
In  the  case  of  Thatcher  v.  Dinsmore,  5  Tyng..  802, 
cited  in  support  of  the  distinction  in  Cuming  v. 
Hackley,  and  also  in  Hoar  v.  Clute,  15  Johns.,  224,  a 
negotiable  instrument  seems  to  be  considered  pay- 
ment, not  on  the  ground  assumed  by  Lord  Kenyon, 
of  the  assent  of  the  creditor,  nor  on  the  ground 
suggested  by  Lord  Ellenbourgh  of  its  being  the  cur- 
Si* 
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rent  representative  of  money,  but  on  the  ground  of 
its  being' a  discharge  of  the  simple  contract  debt. 
These  grounds,  however,  do  not  seem  altogether 
sufficient  to  build  up  the  distinction  attempted  to  be 
established.  With  the  exception  of  the  suggestion 
of  Lord  Ellenborough,  they  apply  with  equal  force 
to  the  case  of  payment  by  a  bond,  for  in  that  case 
there  is  the  assent  of  the  creditor  to  receive  it  in 
payment,  which  so  far  fully  meets  the  ground  of 
Lord  Kenyon's  decision,  and  there  is  a  complete 
merger  of  the  simple  contract,  which  meets  the 
cases  of  Thatcher  v.  Dinsmore  and  Hoar  v.  Clute. 
Upon  the  whole,  therefore,  when  we  consider  the 
technical  nature  of  the  action  for  money  paid,  there 
182,  183t]  is  much  troom  to  doubt  the  accuracy  of 
Lord  Kenyon's  decision.  His  doctrine  has  not  yet 
been  sanctioned  by  any  express  decision  of  the  Su- 
preme Court,  although  it  must  be  admitted  that  they 
seem  to  intimate  their  approbation  of  it,  in  the  cases 
of  Cumings  v.  Hackley,  and  in  Hoarv.  Clute. 

The  second  point  raised  by  the  defendant's  coun- 
sel, as  to  the  form  of  action,  is  also  not  without  its 
difficulties. 

There  are  but  two  cases  which  seem  to  support 
the  learned  judge  on  this  head.  Weaver  v.  Bentley, 
1  Cai.,  47,  on  which  he  grounds  his  opinion,  and 
D'Utrecht  v.  Melchior,  1  Dall.,  426.  Weaver  v.  Bent- 
ley  was  an  action  of  assumpsit,  to  recover  back  the 
consideration  money  paid  upon  an  agreement  under 
seal,  to  procure  a  lease  of  certain  lands  for  the 
plaintiff,  upon  certain  terms,  and  a  conveyance  in 
fee  of  the  same  lands,  after  the  expiration  of  the 
lease.  Here,  the  defendant  having  faijed  to  fulfill 
his  contract,  the  court  held  that  the  plaintiff  had  his 
election,  either  to  proceed  on  the  covenant  to  recov- 
er damages  for  the  breach,  or  to  disaffirm  the  con- 
tract, and  bring  ossumpsit  to  recover  back  the 
money  paid,  on  a  consideration  which  had  failed. 
D'Utrecht  v.  Melchior  was  also  an  action  of  ossump- 
sit,  to  recover  back  the  consideration  money  paid 
upon  the  conveyance  of  certain  lands,  which  lands, 
upon  inquiry,  according  to  the  description  in  the 
deed,  could  not  be  found.  In  this  case,  the  court 
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held  the  action  sustainable— that  it  was  competent 
for  the  plaintiff  to  prove,  that  the  defendant  obtained 
the  money  by  mistake,  imposition  or  deceit,  and 
that  the  deed,  which  was  not  the  immediate  founda- 
tion of  the  suit,  might  be  read  to  prove  the  a  llegcd 
mistake,  imposition  or  deceit.  In  the  case  of  Wea- 
ver v.  Bentley.  Livingston,  J.,  dissented,  and  denied 
|  the  case  of  D'Utrecht  v.  Melchoir  to  be  law.  He 
I  held  that  when  an  action  of  covenant  would  lie  upon 
!  an  instrument,  and  the  plaintiff  could  obtain  redress 
in  that  form  of  action,  the  party  must  resort  to  the 
security  he  had  taken,  there  being  no  necessity  for 
the  law  to  imply  a  promise  different  from  the  one 
contained  in  the  terms  of  the  contract.  That  he 
saw  nothing  to  hinder  the  plaintiff  from  bringing: 
an  action  on  the  instrument  itself  for  other  dam- 
ages, which  might  have  been  sustained  by  the 
defendant's  non-performance,  and  thus  subjecting 
him  to  two  suits  for  a  compensation  which  might 
have  been  obtained  in  one. 

It  is  manifest  that  both  of  these  cases  were  decid- 
ed on  the  ground  of  plaintiff's  right  to  disaffirm  an 
unexecuted  contract.  3  Johns.,  509.  But  in  the  pres- 
ent case,  the  learned  judge  seems  to  have  gone  much 
further;  here  the  contract  was  executed,  and  if 
assumpsit  can  be  maintained  in  such  a  case  upon  an 
eviction,  the  covenants  in  a  deed  would  seem  to  be 
unimportant.  The  true  rule  in  cases  of  executed 
contracts  under  seal,  seems  to  be  correctly  expressed 
by  Mr.  Chitty  in  his  treatise  on  pleading.  •  He  there 
observes,  "  when  a  party  has  a  security  of  a  higher 
nature,  he  must  found  nis  action  thereon :  and  as 
the  law  has  prescribed  different  forms  of  action,  on 
different  securities,  assumpxit  cannot  in  general  be 
supported,  when  there  has  been  an  express  contract 
under  seal :  but  the  partymust  proceed,  in  debt  or 
covenant,  even  though  the  debtor  after  such  con- 
tract were  made  expressly  promised  to  perform  it. 
1  Chit,  on  PI.,  94:  2  Com.  on  Cont.,  561 ;  Str.,  1027. 
This  decision  at  N.  P.,  however,  seems  to  have  been 
acquiesced  in  by  the  counsel  for  defendant,  who 
never  moved  it  at  bar. 

ANTHOX. 
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133*   185+]    *tMATTHIAS    BRUEN    AND 
JAMES    BRUEN 

JOHN  JACOB  ASTOR. 

Pleading — Proof  of  Part  Performance    under 
Statute  of  Frauds. 

Matter  in  excuse  of  performance,  must  be  ex- 
pressly averred.  Excuse  of  performance,  not  ad- 
missible under  an  averment  of  performance.  There 
can  be  no  other  part  performance  of  a  contract  for 
the  sale  of  goods  and  chattels,  to  take  such  contract 
out  of  the  statute,  but  such  as  is  set  forth  in  it, 
viz :  payment  of  part,  &c. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration contained  three  counts.  The  first 
alleged  that  the  defendant  being  possessed  of 
134*]  a  vessel  which  he  intended  to  *send 
upon  a  voyage  to  Canton  and  back  to  N.  Y., 
applied  to  the  plaintiffs  who  were  particularly 
135*]  acquainted  *with  the  value  of  silk 
goods,  and  with  the  descriptions  and  qualities 
186f ]  of  fsilk  goods,  which  would  best  suit  the 
N.  Y.  market,  and  requested  them  to  make  out 
an  order  for  silk  goods,  which  the  defendant 
said  he  would  import  for  them,  on  board  said 
ship  from  Canton  ;  and  that  it  was  agreed,  in 
consideration  that  the  plaintiffs  would  make 
out  an  order  for  China  silk  goods,  and  furnish 
patterns  to  the  defendant,  he,  the  defendant, 
would  import  the  same  according  to  the  said 
order  and  patterns,  and  upon  their  arrival  at  N. 
Y.  would  sell  the  same  to  the  said  plaintiffs  at 
an  advance  of  67-£  per  cent,  upon  their  first  cost 
in  Canton.  The  declaration  then  averred  the 
making  of  the  order,  and  the  furnishing  the 
patterns  by  the  plaintiffs,  at  an  expense  of 
$100,  and  the  importation  of  the  goods  accord- 
ing to  the  order,  &c.,  by  the  defendant.  It 
then  stated,  by  way  of  breach,  that  the  defend- 
ant neglected  and  refused  to  sell  and  deliver 
according  to  the  terms  of  the  agreement  at  67£ 
per  cent,  advance,  although  the  said  plaintiffs 
had  offered  to  purchase  and  receive  the  same, 
and  to  pay  for  them  at  an  advance  of  6?i  per 
cent. 

The  second  count  alleged  that  upon  the  im- 
portation of  the  goods  the  defendant  would  sell 
them  to  the  plaintiffs  if  they  should  choose  to 
become  the  purchasers,  at  such  prices  as  he 
should  be  fairly  offered  for  them  by  any  other 
person.  And  in  the  breach  averred  that  they 
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had  called  upon  the  defendant  after  the  arrival 
of  the  goods,  and  offered  to  purchase  and  re- 
ceive them  at  such  prices  as  the  defendant 
should  be  fairly  offered  for  them  by  any  other 
person.  That  the  defendant  refused  to  sell, 
&c.,  but  on  the  contrary  sold  the  same  for  the 
highest  price  that  could  be  got  for  the  same, 
in  violation  of  his  promise,  &c.  The  third 
count  stated  the  agreement  to  be,  that  the 
plaintiffs  upon  the  arrival  of  *the  goods  [*136 
were  to  have  the  refusal  of  them,  and  averred 
that  upon  their  arrival  they  called  for  them  and 
desired  to  have  the  refusal  ;  that  fthe  [fl87 
defendant  would  not  sell  to  them,  &c.,  and 
afterwards  sold  the  same  at  auction,  for  the 
highest  price  that  could  be  got  for  the  same, 
in  violation,  &c. 

The  plea  was  the  general  issue. 

It  appeared  in  evidence  that  the  defendant 
was  a  China  trader,  and  that  the  goods  from 
that  market  may  be  benefited  from  15  to  75 
per  cent,  by  being  put  up  in  imitation  of 
French  and  Italian  goods.  That  the  defend- 
ant being  about  to  send  a  ship  to  China,  ap- 
plied to  the  plaintiffs,  who  are  wholesale  mer- 
chants, for  an  order  and  for  patterns,  offering 
them  at  the  same  time  the  goods  at  their  arri- 
val at  the  market' price.  That  the  plaintiffs 
first  declined,  but  afterwards  agreed  to  make 
out  the  order  and  patterns  upon  the  terms  pro- 
posed, and  made  them  accordingly,  atv  an  ex- 
pense of  about  $20,  the  patterns  being  folded 
in  a  particular  manner  in  paper.  It  also  ap- 
peared that  the  plaintiffs  were  not  bound  to 
take  them  at  their  arrival,  but  might  decline 
them  if  they  judged  proper.  That  nothing 
was  said  at  the  time  about  the  manner  of  pay- 
ment. After  the  arrival  of  the  goods,  the 
clerk  of  the  defendant  told  purchasers  who 
applied  for  these  goods  that  they  were  not  for 
sale,  the  plaintiffs  having  the  preference.  The 
goods  were,  a  short  time  after  their  arrival, 
sold  at  public  auction  by  the  defendant  to  the 
highest  bidder. 

Mr.  Wells,  for  the  defendant,  upon  these 
facts,  moved  for  a  nonsuit  on  three  grounds. 
1st.  That  the  contract  was  void  between  the 
parties  for  want  of  mutuality,  the  plaintiffs  not 
being  bound  to  receive  the  goods  upon  their 
arrival.  3d.  That  it  was  a  contract  for  the 
sale  of  goods  of  more  fthan  £10  in  [tl88 
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value,  and  the  agreement,  therefore,  ought,  by 
the  Statute  of  Frauds,  to  have  been  in  writing. 
137*]  *8d.  That  the  plaintiffs  ought  to  have 
shown  a  demand  and  a  readiness  on  their  part 
to  fulfill  the  contract. 

Mr.  Emmet,  in  reply,  contended  that  the 
contract  was  executory,  and  not  to  be  per- 
formed within  a  year,  and  therefore  not  with- 
the  Statute  of  Frauds.  That  if  within  the 
Statute,  the  furnishing  the  patterns  was  a  suf- 
ficient part  performance  to  take  it  out  of  the 
Statute.  (3  Burr.,  1281.)  That  as  to  the  ne- 
cessity of  a  demand  and  an  offer  to  perform 
on  the  part  of  the  plaintiffs,  the  defendant  had 
placed  it  out  of  the  power  of  the  plaintiffs  by 
sending  the  goods  to  auction. 

VAN  NESS,  J.  The  first  two  counts  are  not 
proved,  as  to  the  tender  of  performance  on  the 
part  of  the  plaintiffs.  It  is  an  old  rule  of  evi- 
dence that  an  averment  of  performance  is  not 
sustained  by  proof  of  a  waiver,  or  of  matter  in 
excuse  of  performance.  In  this  case,  the  mat- 
ter excusing  an  offer  to  perform  on  the  part  of 
the  plaintiffs,  ought  to  have  been  expressly 
averred.1  Neither  is  there  any  express  proof 
of  the  averment  in  the  first  count,  that  the 
plaintiffs  were  to  have  the  goods  at  67i  per 

1. — Vide,  ante,  Cumings  v.  Fisher,  4th  note,  where 
tliis  subject  is  considered.  Vide,  etiam,  Lawes  on  PI., 
120,204;  1  Chit,  on  PL,  317. 
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cent,  advance,  It  appears,  on  the  contrary, 
that  they  were  to  have  them  at  the  highest 
market  price. 

As  to  the  third  count,  there  may  be  a  valid 
contract  for  a  refusal,  where  money  is  ad- 
vanced in  consideration  of  the  party  having 
the  refusal,  he  taking  in  the  meantime  the 
*risk  of  the  importation  ;  this  is  not,  [*18J> 
however,  the  contract  set  forth  in  this  count. 
,  I  am  inclined,  also,  to  consider  this  case 
within  the  Statute  of  Frauds  ;  it  is,  if  anything, 
a  contract  for  a  sale,  and  ought  to  have  been 
in  writing.  As  to  the  matter  of  part  perform- 
ance, equity  relieves  in  such  cases,  where  the 
*contract  relates  to  lands;  and  there  is  [*138 
a  dictum  that  courts  of  law  will  interfere,  in  all 
cases  where  a  court  of  equity  will.  But  this 
doctrine  has  not  been  extended  to  contract* 
relating  to  personal  property.  With  regard 
to  such  contracts,  there  can  be  no  other  part 
performance  but  what  is  set  forth  in  the  Stat- 
ute, as  payment  of  part,  &c. 

As  to  the  last  two  counts,  also,  to  which 
alone  the  testimony  in  the  cause  can  appty, 
there  can  be  no  rule  of  damages  to  apply  to 
them  if  they  were  fully  proved. 

Nonsuit  ordered. 

Messrs.  Boyd,  D.  B.  Ogden  and  Emmel  for 
plaintiffs. 

Messrs.  Robertson,  Wells,  Hoffman  and  Har- 
rison for  defendant. 

ANTHON. 
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139*  191f]   *fDUCASSE,  by    JUMEL,   her 
Prochein  Ami, 

v. 

OAZE    AND    RICHAUD,   Administrators   of 
DUCASSK. 

Common  Law  Courts  —  Jurisdiction  over  Claims 
for  Shares  of  Intestate's  Estates. 

The  jurisdiction  of  courts  of  common  law,  over 
claims  for  distributive  shares  and  residuary  por- 
tions of  intestates'  estates,  &c.,  is  statutory,  and  no 
•other  action  can  be  maintained  upon  such  claims, 
but  those  given  by  the  Statute. 


was  an  action  of  assumpsit.  The  dec- 
1  laration  contained  three  counts.  The 
iirst  was  a  count  for  money  had  and  received 
by  the  defendants,  Caze  and  Richaud,  as  ad- 
ministrators of  Ducasse,  deceased.  And  the 
second  and  third  counts  were  common  money 
counts  against  the  defendants  in  their  own 
right. 
192f]  fPlea,  the  general  issue. 

Mr.  Graham,  for  plaintiff,  in  opening  the 
•case,  stated  that  it  was  brought  to  recover  the 
residuary  part  of  the  personal  estate  of  Du- 
casse  the  intestate,  in  the  hands  of  the  defend- 
ants. 

14O*J     *Mr.    Mulligan,    upon  his  opening, 
moved  a  nonsuit  on  two  grounds. 

1st.  For  the  misjoinder  of  the  counts,  which 
he  contended  might  be  taken  advantage  of  at 
the  trial  ;  and  cited  11  Mod.,  256. 

1.—  The  ecclesiastical  courts  in  England  seem,  at 
one  period,  to  have  had  exclusive  cognizance  of  all 
suits  relative  to  legacies.  And  although  the  Court  of 
Chancery  now  exercises  a  concurrent  jurisdiction, 
it  seems  to  have  been  first  assumed  in  the  time  of 
Lord  Chancellor  Nottingham,  and  then  only  as  an 
incident  to  discovery  and  account.  Deeks  v. 
Strutt,  5  D.  &  E.,  692;  Atkins  v.  Hill,  Cowp.,  284. 
The  same  concurrent  jurisdiction  is  also  exercised 
in  equity  with  regard  to  distribution,  the  Statute 
containing  no  negative  words  excluding  such  juris- 
diction, 2  Fonb.,  415,  note  d;  Matthews  v.  Newly,  1 
Vern.,  131.  It  seems,  however,  to  be  a  matter  of 
some  doubt,  whether  the  common  law  courts  did 
not  originally  possess  the  exclusive  cognizance  of 
•such  matters,  and  whether  the  jurisdiction  of  the 
Ecclesiastical  Court  did  not  grow  up  ex  concepts, 
from  the  superstition  of  the  times.  Perk.,  sec-  486  ; 
Mr.  Buller,  arauendo,  Cowp.,  284.  Twisden,  J".,  in 
Nicholson  v.  Shearman,  1  Sid.,  46,  strongly  asserts 
the  original  jurisdiction  of  the  common  law  courts 
on  this  subject.  He  there  says  :  "  Testamentary 
causes  did  not  originally  belong  to  the  spiritual 
courts,  but  to  the  temporal  courts,  and  the  common 
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2d.  Because  the  action  ought  to  have  been 
brought  under  the  Statute  (24  sess.,  ch.  174, 
sec.  18),  and  ought,  therefore,  to  have  been 
debt  or  account. 

Mr.  Golden,  contra,  contended  that  the  mis 
joinder  ought  to  have  been  taken  advantage  of 
by  demurrer,  and  that  the  defendant's  counsel 
was  too  late  with  his  objection.  That,  as  to 
the  form  of  the  action,  the  strict  technical  con- 
struction ought  not  to  be  given  to  the  Statute, 
when  it  says  that  the  action  must  be  debt,  det- 
inue or  account  ;  that  these  words  ought  to  be 
construed  as  embracing  every  form  of  action, 
by  which  the  administrators  might  be  called 
to  an  account. 

KENT,  Ch.  J.  At  common  law,  an  action 
would  not  lie  in  the  common  law  courts  to 
recover  a  distributive  share,  or  the  residuary 
parts  of  an  intestate's  personal  estate  from  his 
administrators.  The  jurisdiction  of  courts  of 
common  law  over  these  cases  arises  by  the 
Statute.  The  plaintiff,  therefore,  must  bring 
his  action  upon  the  Statute,  and  fbring  [fl93 
himself  fully  within  its  *provisions,  [*141 
before  he  can  recover.  Debt,  detinue  and  ac 
count  are  technical  words  in  this  Statute,  and 
no  other  actions  can  be  brought.1 

T/ie  plaintiff  was  nonsuited. 

Mr.  Golden  for  plaintiffs. 
Mr.  Mulligan  for  defendants. 

law,  and  testaments  were  proved  before  lords 
of  manors,  as  they  still  are  in  some  places."  And 
there  are  many  precedents  in  the  books  of  entries, 
where  actions  on  the  case,  and  actions  of  debt,  were 
brought  for  legacies  in  the  hundred  court.  Vide 
Rast.,  301.  However,  whether  these  courts  had 
originally  exclusive  cognizance  or  not,  is  a  matter 
rattier  of  curious  than  useful  speculation;  their 
jurisdiction  being  well  established  in  England  by 
long  continued  acquiescence.  As  a  general  rule, 
therefore,  actions  for  legacies  cannot  be  sustained 
at  common  law,  in  the  common  law  courts.  5  D. 
&  E.,  692;  2  Johns.,  246.  To  this  general  rule  there 
are  exceptions.  In  Atkyns  v.  Hill,  Cowp.,  284, 
where  an  executor  having  sufficient  assets  in  his 
hands,  in  consideration  thereof  promised  to  pay  a 
legacy,  assumpsit  was  held  to  lie  for  the  recovery. 
But  to  sustain  the  action,  the  promise  must  bean 
express  promise,  the  law  will  not  raise  an  implied 

Eromise  on  the  bare  possession  of  assets.    Decks  v. 
trutt,  5  D.  &  E.,  690.    tWhen  a  legacy  is  pay-  [t!94 
able  out  of  land  to  be  sold  by  executors,  the  eccle- 
siastical courts,  it  seems,have  no  jurisdiction.and  if 
they  attempt  to  proceed,  prohibition  lies.    The  rea- 

98 


142 


NEW  YORK  NISI  PRIUS  CASES. 


181S 


142*  f!95]  *f!RELAND  ET  AL  «.  KIP. 

Negotiable  Paper— Notice— Due  Diligence— Ex- 
cuse for  not  Giving  Notice. 

Where  the  facts  are  undisputed.  It  is  a  question  of 
law  merely,  whether  the  holder  of  the  note  has  used 
due  diligence  in  giving  notice  to  an  indorser. 
Where  the  indorser  resides  at  Kip's  Bay,  notice  left 
at  the  postoffice  in  the  City  of  N.  Y.  is  insufficient, 
although  accompanied  by  proof  that  the  indorser 
had  left  orders  there  to  nave  letters  addressed  to 
him,  conveyed  to  a  certain  house  in  the  City  which 
he  was  in  the  daily  habit  of  frequenting. 

The  insolvency  of  the  maker,  will  not  excuse  the 
want  of  notice  to  the  indorser,  nor  will  the  fact  of 
his  having  indemnified  the  indorser. 

THIS  was  an  action  of  assumpsit  on  a  prom- 
issory note,  by  the  first  indorsee  against 
the  first  indorser. 

The  only  question  in  the  cause  was,  whether 
sufficient  notice  of  the  dishonor  of  the  note 
had  been  given  to  the  defendant. 

It  appeared  in  evidence  that  he  resided  at 
the  time  of  the  dishonor  at  Kip's  Bay  on  York 

son  of  this  exclusion  is  given  in  Paschal  v.  Ketirich, 
2  Dyer,  151  b,  p.  5,  "  because  it  is  not  a  legacy  testa- 
mentary, but  out  of  land  by  reason  of  the  last  will, 
in  the  performance  whereof  the  court  Christian  has 
no  concern.  Fide,  etiam,  7  Johns.,  105.  Whether  a 
suit  at  law  would  lie  in  such  a  case,  against  a 
devisee,  without  an  express  promise,  was  left  unde- 
cided by  the  court  in  Beeeker  v.  Beecker,  7  Johns., 
99.  But  the  court  there  decided  that  assumpsit 
would  lie  against  a  devisee  upon  an  express  promise, 
this  case  not  being  within  the  provisions  of  the 
Statute,  to  which  we  shall  presently  refer. 

An  action  at  law  may  also  be  sustained  for  a  chat- 
tel, personal  or  real,  the  subject  of  a  specific  be- 
quest, after  the  assent  of  the  executor,  which 
assent  vests  the  title  in  the  legatee.  Lord  Say  and 
Sele  v.  Grey,  3  East,  130.  In  all  other  cases,  in  En- 
gland, the  proceedings  must  be  in  the  Court  of 
Chancery,  or  in  the  Ecclesiastical  Court.  But  by  a 
Statute  of  this  State  (1  R.  L.,  314),  all  persons  enti- 
tled to  any  legacy,  of  any  sum  of  money,  or  other 
personal  goods  or  chattels,  or  residuary  part  of  any 
personal  estate,  by  last  will  or  testament,  or  to  any 
share  on  the  distribution  of  the  estate  of  any  intes- 
tate, may  recover  the  same  when  due,  in  an  action 
of  debt,  detinue  or  account,  as  the  case  may  require 
in  any  court  of  record,  if  there  be  more  than  suf- 
ficient assets  in  the  hands  of  the  executors  or 
administrators  to  discharge  the  debts  of  the  testa- 
tor or  intestate ;  and  if  such  assets  be  not  sufficient 
to  pay  all  the  legacies,  an  abatement  shall  be  made, 
and  a  proportional  part  only  recovered.  Before 
any  action  however  can  be  commenced  under  this 
Statute,  certain  acts  must  be  done  by  the  plaintiff. 
First.  There  must  be  a  reasonable  demand  of  the 
legacy  or  distributive  share.  Second.  This  demand 
must  be  accompanied  with  an  offer  of  a  bond,  with 
two  sufficient  sureties,  in  double  the  amount  of  the 
share  or  legacy,  conditioned  to  refund  the  whole  or 
part,  if  a  deficiency  of  assets  should  afterwards 
occur.  Third.  If  the  same  be  refused,  then  the 
approbation  of  the  court  must  be  obtained  to  the 
bond,  after  which  it  must  be  filed  with  the  clerk  of 
the  court,  out  of  which  the  process  is  to  be  issued. 
If  process  issues,  without  observing  these  prereq- 
uisites, the  process  abates.  In  declaring  under 
this  Statute,  it  is  necessary  to  aver  and  prove  that, 
at  the  time  of  the  commencement  of  his  action,  the 
executors  had  in  their  hands  assets  sufficient  to  pay 
the  debts  and  legacies  of  the  testator.  De  Witt  v. 
Schoonmaker,  2  Johns.,  243. 

1. — Whether  it  is  the  province  of  the  judge  or  of 
the  jury  to  decide  upon  the  reasonableness  of 
notice,  is  a  question  which  was  for  a  long  time 
without  any  express  adjudication.  Bailey  on  Bills, 
3d  ed.,  128,  n.'3.  Some  judges  deeming  it  a  mixed 
question  of  law  and  fact  (Tindal  v.  Brown,  1  D.  &  E., 


NOTE.— Negotiable  paper — Notice  of  dishonor— Due 
diligence — When  question  of  law.  See  Stewart  v. 
Eden,  2  Cai.,  121,  note. 

As  to  when  notice  may  be  by  mail,  see  Smedes  v. 
Bank  of  Utica,  20  Johns.,  372,  note. 

Insolvency  of  maker.  See  Myers  v.  Coleman,  post, 
150. 


Island,  four  or  five  miles  from  the  City  Hall, 
but  within  the  limits  of  the  City,  and  that 
notice  had  been  put  in  the  postoffice.  The 
plaintiff  admitted  that  the  carrier  for  the  post- 
office  did  not  carry  letters  as  far  as  Kip's  Bay, 
and  offered  to  prove  that  the  defendant  had 
left  orders  at  the  postoffice  to  have  his  letters 
carried  to  a  certain  house  in  Frankfort  St.,  hi 
the  City  of  N.  Y.,  where  he  was  in  the  daily 
habit  of  going  to  receive  them.  The  plaintiff 
*insisted  that  this  was  sufficient  evi-  [*143- 
dence  to  go  to  the  jury  for  them  to  infer  notice. 

KENT,  Ch.J.  The  facts  being  undisputed, 
it  is  a  question  ffor  the  court  only,  [f!9& 
whether  due  diligence  has  been  used  in  giv- 
ing notice.1  I  am  of  opinion  that  the  testi- 
mony is  insufficient. 

f*The  plaintiffs  then  offered  to  [f!97  *144 
show  that  at  the  time  of  the  dishonor  of  the- 
note,  the  maker  was  insolvent,  *and  [*145 
also  that  he  had  indemnified  the  defendant 
against  the  very  note  in  controversy. 

167),  and  others  a  question  of  fact  for  the  jury  .under 
all  the  circumstances  of  accident,  necessity  and  the 
like.  Hoper  v.  Alden.  6  East,  15 ;  1  Sch  &  Lef .,  461. 
So  great,  indeed,  seems  to  have  been  the  fluctuation 
of  opinion  in  the  courts  on  this  subject,  that  Buller 
J.,  in  the  case  of  Tindall  v.  Brown,  observed  that 
the  numerous  cases  on  this  point  reflected  great  dis- 
credit on  the  courts  of  Westminster.  This  question, 
however,  seems  at  last  to  be  at  rest,  both  in  Eng- 
land and  in  our  own  courts.  It  is  now  considered 
as  a  mixed  question  to  a  certain  extent ;  the  facts 
merely  are  to  be  found  by  the  jury,  and  the  ques- 
tion of  reasonableness  is  then  a  question  purely  of 
law  ;  so  that  when  the  facts  are  undisputed,  and  in 
the  judgment  of  the  court,  reasonable  notice  is  not 
made  out,  it  is  the  duty  of  the  judge  to  nonsuit  the 
plaintiff.  Bateman  v.  Joseph,  13  East,  483 ;  Tindal 
v.  Brown,  1  D.  &  E..  137 ;  Bryden  v.  Bryden,  11 
Johns.,  188.  And  this  results,  says  Spencer,  J.,  in 
the  case  last  cited,  from  the  necessity  of  having- 
some  fixed,  legal  standard,  by  which  men  may  not 
only  know  the  law  but  be  protected  by  it.  The 
difficulty,  therefore,  on  this  subject,  seems  to  have 
been  to  extract  the  question  of  reasonableness 
from  the  matters  of  fact  embracing  it,  and  to  con- 
fine each  question,  distinctly,  to  its  proper  forum. 
Lawrence,  J..  in  Daresbishir  v.  Parker,  6  East,  12, 
first  relieved  this  subject  from  its  intrinsic  difficul- 
ties, and  placed  it  on  its  true  ground  ;  although  his 
opinion  does  not  seem  to  have  been  in  that  case 
fully  acquiesced  in  by  the  court.  His  reasoning  is 
founded  on  that  of  Ch.  J.  Willes,  in  Bell  v.  Wardell, 
Willes,  204,  206.  In  that  case  a  custom  was  pleaded 
for  the  inhabitants  of  a  town  to  walk  and  ride  over 
a  certain  close  of  plaintiff's,  at  all  seasonable  times; 
and  upon  demurrers  joined  in  the  course  of  the 
pleadings,  it  was  held  that  the  facts  being  admit- 
ted as  set  forth,  the  court  were  the  proper  judges 
whether  the  defendant  had  used  the  alleged  cus- 
tom at  a  seasonable  time  or  not,  as  in  the  case  of  a 
reasonable  time,  reasonable  fines,  customs  and  serv- 
ices, of  which  the  court  are  the  proper  judges. 
For  what  is  contrary  to  reason  cannot  be  consonant 
to  law,  which  is  founded  on  reason  ;  and  therefore 
the  reasonableness  in  these  and  the  like  cases, 
depends  on  the  law,  and  is  to  be  denied  by  the 
judges.  But  though  the  court  are  judges  of  this, 
yet  in  many  cases  it  may  be  proper  to  join  issue 
upon  it.  For  issues  may  be  joined  on  things  which 
are  partly  matters  of  fact,  and  partly  matters  of 
law,  and  then  where  the  evidence  is  given  at  the 
trial,  the  judge  must  direct  the  jury  how  the  law  is, 
and  if  they  find  contrary  to  such  such  direction,  it 
is  a  sufficient  reason  for  a  new  trial.  And  this  says 
Lawrence,  J".,  is  consonant  to  the  universal  practice 
on  trials  for  crimes  (e.  g-  murder)  where  the  ques- 
tion is  whether  the  facts  in  proof,  amount  to  mur- 
der or  manslaughter,  the  judge  directs  the  jury  as 
is  stated  in  Oneby's  case,  2  Lord  Raym.,  1485. 1494, 
"If  you  believe  such  and  such  witnesses,  who  have 
sworn  such  and  such  facts,  the  killing  the  deceased 
was  with  malice  prepense  express,  or  it  was  with 
malice  implied,  and  then  you  ought  to  find  the 
prisoner  guilty  of  murder ;  but  if  you  do  not 
believe  those  witnesses,  then  you  ought  to  find  him 
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KENT,  Ch.   J.    That  testimony  would  not 
alter  the  case. 

Plaintiff  nonsuited.* 

Mr.  Baldwin  for  plaintiff. 

Mr.  S.  Jones  for  defendant. 


198,  199f]  fLIVINGSTON  «.  ROMAINE. 

Payment  of  Interest  —  Pleading. 

Payment  of  interest  must  be  pleaded  in  debt  on 
bond  ;  it  cannot  be  given  in  evidence  under  a  plea, 
or  notice  of  set-off,  as  so  much  money  had  and  re- 
ceived. 

was  an  action  of  debt  on  bond. 


The  declaration  was  in  the  common  form. 
The  plea,  after  craving  oyer  of  the  condition 
and  setting  the  same  forth,  admitted  that  a 

guilty  of  manslaughter  only."  And  the  jury  may 
give  a  general  verdict  of  murder  or  manslaughter  ; 
but  if  they  will  find  the  facts  specially,  the  court  is 
to  form  their  judgment  from  the  facts  found, 
whether  there  was  malice  or  not,  or  whether  the 
fact  were  done  in  a  sudden  transport  of  passion,  or 
were  an  act  of  deliberation  or  not.  And  thus  the 
jury  acted  in  the  case  of  Tindal  v.  Brown,  finding 
the  facts  specially,  and  leaving  the  question  whether 
the  notice  were  reasonable  or  not,  to  the  court,  as  a 
question  of  law,  to  be  inferred  from  all  the  circum- 
stances. 

1.—  This  case,  on  the  main  question  of  notice,  came 
before  the  court,  and  was  decided  in  August  Term, 
1814  (11  Jphns.,  231),  when  the  motion  to  set  aside 
the  nonsuit  was  refused,  the  court  deciding  that 
when  the  parties  reside  in  the  same  city  or  place, 
notice  of  dishonor  of  bills  or  notes  must  be  per- 
sonal, or  something  tantamount  ;  such  as  leaving-  it 
at  the  dwelling-house  or  place  of  business  of  the 
party,  if  absent.  If  the  party  to  be  served  with 
notice  resides  in  a  different  place  or  city,  then  the 
notice  may  be  sent  through  the  postoffice,  to  the 
postoflice  nearest  the  residence  of  the  party  entitled 
to  notice.  The  same  decision  had  been  previously 
made  in  this  cause  (10  Johns.,  490),  where  a  new  trial 
was  awarded.  The  most  important  additional  testi- 
mony adduced  by  the  plaintiff  at  the  second  trial, 
here  reported,  was  the  ordera  of  defendant  left  at 
the  postoffice,  relative  to  the  delivery  of  defend- 
ant's letters  at  the  house  in  Frankfort  St.  Upon  this 
subject,  the  court  held  that  the  delivery  of  such 
notice  at  the  postoffice,  unaccompanied  by  proof 
that  it  was  actually  delivered  at  the  house,  was  no 
notice.  On  the  question  of  the  insolvency  of  the 
maker,  and  the  indemnity  to  defendants,  the  de- 
fendant's counsel  was  stopped  by  the  court.  10 
Johns.,  493.  At  the  last  hearing  of  this  case,  before 
the  court,  Scott  v.  Lifford,  I  Catnpb.,  249,  was  cited 
by  plaintiff's  counsel,  where  it  was  decided  that 
when  parties  reside  in.  London,  or  the  near  neigh- 
borhood, the  party  sending  notice  might  avail  him- 
self of  the  convenience  of  the  two-penny  post,  and 
was  not  obliged  to  dispatch  a  special  messenger. 
But  as  to  this  case,  the  court  held  that  decisions  in 
other  countries,  on  such  points,  are  entitled  to  little 
consideration.  The  great  extent  and  population  of 
London  and  its  .neighborhood  might  well  admit  of 
a  rule  as  to  notices,  like  the  one  in  the  case  cited, 
whilst  here  such  a  rule  would  be  inapplicable  and 
improper. 

2.—  The  plea  In  this  case  seems  to  have  been  a  plea 
of  set-off,  framed  according  to  the  English  practice 
under  the  provisions  of  the  Statute  8  Geo.  II.,  ch.  4, 
sec.  5  :  vide  2  Chit.,  470.  By  that  Statute,  which  was 
passed  in  aid  and  explanation,  of  the  first  Statute 
of  Set-off,  2  Geo.  II.,  ch.  22,  where  either  of  the 
debts  accrued  by  reason  of  penalty,  the  debt  in- 
tended to  be  set-off,  must  be  pleaded,  and  the  de- 
fendant cannot  give  notice  of  se"t-off  ;  and  by  the 
same  Statute,  in  a  plea  of  set-off  to  an  action  on 
bond,  the  defendant  must  set  forth  the-  sum  really 
due  on  the  bond,  before  he  is  entitled  to  set  off  any 
cross  demand  (6  T.  R..,  460),  and  the  sum  so  set  forth 
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certain  sum  of  money  *was  due  for  prin-  [*1 4<> 
cipal  and  interest  on  the  bond  at  the  commence- 
ment of  the  suit,  and  then  averred  that  a  large 
sum  was  due  to  the  defendant  for  money%ad 
and  received  by  the  plaintiff  for  the  defendant'^ 
use,  and  for  services  rendered  by  the  defendant 
to  the  plaintiff's  family  as  a  physician.  Plaint- 
iff replied  that  more  was  due  on  the  bond,  &c.* 

t*Under  this  plea  the  defendant  [f200  *147 
offered  to  prove  that  credit  had  not  been  given 
to  him  for  one  year's  interest  on  the  bond. 

\* Messrs.  B.  Livingston  and  Rob-  [f201  *148 
inson  contended  that  such  evidence  was  not  ad- 
missible under  the  defendant's  plea,  that  to 
avail  himself  of  such  proof,  he  ought  to  have 
pleaded  payment. 

\Messrs.  Golden  and  Bogardus,  for  de-  [|202 
fendant.  If  the  sum  alleged  to  have  been 
paid  by  the  defendant  as  interest  has  not  been 
so  applied  by  the  plaintiff,  it  remains  in  the 
plaintiff's  hands  as  so  much  money  had  and 
received  to  the  Defendant's  use,  and  may  be 
given  in  evidence  under  that  part  of  his  plea. 

is  transversable,  Ib.  Our  Statute  differs  essentially 
from  the  English  Statutes  in  this  particular.  It  does 
not  require  a  plea  of  set-off  in  any  case ;  on  the 
contrary,  a  notice  with  the  general  issue  is  express- 
ly required  in  all  cases.  And  inasmuch  as  the  right 
to  set  off  at  all  arises  under  the  Statute,  it  may  be 
very  doubtful  whether  a  plea  of  set-off  would,  in 
any  case,  be  good ;  parties  being  bound  to  avail 
themselves  of  statutory  remedies,  in  the  way  pre- 
scribed by  the  Statute.  This  question  was  raised  in 
the  Court  of  Errors,  in  the  case  of  Caines  v.  Alsop, 
13  Johns.,  9,  but  did  not  receive  a  decision,  the  case 
being  disposed  of  on  other  grounds;  the  Supreme 
Court  having,  in  the  same  case,  decided  that  a  set- 
off  cannot  be  pleaded,  but  notice  must  be  given  with 
the  general  issue  as  the  Act  directs.  10  Johns.,  396. 
In  England  a  set-off  may  be  pleaded  both  in  ossurnp- 
sit  and  debt  (2  Chit.,  440),  the  English  Statute  giving 
the  right  in  o&wmpsit  in  the  alternative,  either  to 
plead  the  set-off,  or  to  give  it  in  evidence  under  a 
notice  with  the  general  issue.  2  Geo.  II.,  ch.  22-24 ; 
vide,  etiam,  Oldershaw  v.  Thompson,  1  Stark.,  311. 
As  our  Statute,  therefore,  differs  from  the  English 
Statutes,  a  few  words  on  the  history  of  this  provis- 
ion, accompanied  with  a  general  contrast  of  the 
Statutes,  may  not  be  uninstructive. 

At  the  common  law,  if  the  plaintiff  were  as  much 
or  even  more  indebted  to  the  defendant  than  the 
defendant  was  indebted  to  him,  the  defendant  had 
no  method  to  strike  a  balance  in  a  common  law 
court,  he  could  only  go  into  court  of  equity  for 
doing  what  is  most  clearly  just  and  right  to  be  done; 
the  Statutes  of  Set-off  were  made  to  remedy  this 
defect.  Ld.  Mansfield,  Burr,  826 ;  Mont,  on  Set-off, 
16,  nntev.  The  first  Statute  passed  on  this  subject 
was  in  the  reign  of  George  II.  (2  Geo.  II.,  ch.  27,  sec. 
13),  as  follows :  "  And  be  it  further  enacted,  by  the 
authority  aforesaid,  that  when  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  or  if 
either  party  sue  or  be  sued  as  executor  or  adminis- 
trator, where  there  are  mutual  debts  between  the 
testator  or  intestate,  and  either  party,  one  debt  may 
be  set  against  the  other,  and  such  matter  may  be 
given  in  evidence  upon  a  general  issue,  or  pleaded 
in  bar,  as  the  nature  of  the  case  will  require,  so  as 
at  the  time  of  the  pleading  the  general^issue  ;  where 
any  such  debt  of  the  plaintiff,  his  executor  or  In- 
testate is  intended  to  be  insisted  on  in  evidence,  no- 
tice shall  be  given  of  the  particular  sum  or  debt,  so 
intended  to  be  insisted  on  :  and  upon  what  account 
it  became  due,  or  otherwise  such  matter  shall  not 
be  allowed  in  evidence  on  such  general  issue."  After 
the  passing-  of  this  Act,  there  was  a  doubt  and  dif- 
ference of  opinion  between  the  K.  B.  and  C.  B.  con- 
cerning the  setting  off  of  debts  of  different  natures, 
which  difference  of  opinion  gave  rise  to  the  Statute 
8  Geo.  II.,  ch.  24,  which  extends  the  former  Statute 
to  all  mutual  debts,  although  they  should  be  deemed 
in  the  law  to  be  of  different  natures.  Willes,  262 ; 
Burr,  1025.  This  last  Act  is  as  follows : 

4th.  And  whereas,  the  provision  for  setting  mutual 
debts  one  against  the  other  is  highly  just  and  reas- 
onable at  all  times,  be  it  therefore  enacted,  &c., 
that  the  said  clause  in  the  said  recited  Act  (2  Geo. 
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149*  208fJ  *fKENT,  Ch.  J.  This  was  a  pay- 
ment, and  can  never  therefore  be  deemed 
money  had  and  received  for  the  defendant's 
HSR  The  defendant  ought  to  have  pleaded 
204f]  payment.*  fTue  plaintiff  must  take  his 
judgment  in  the  common  form,  and  issue  his 
1 5O*J  execution  at  his  peril  for  *the  sum 
actually  due.  If  he  issues  his  execution  for  a 
larger  sum,  the  defendant  may  apply  to  the 
court  upon  affidavit  to  have  it  rectified. 

Verdict  for  plaintiff. 

Me»srs.  B.  Limngton  and  Robinson  for  plaint- 
iff. 

Messrs.  Golden  and  Bogardu&  for  defendant. 

II.,  ch.  37),  for  setting  mutual  debts  one  against  the 
other,  shall  be  and  remain  in  full  force  forever. 

5th.  And  be  it  further  enacted,  &c.,that  by  virtue 
of  the  said  clause  in  the  said  first  recited  Act  con- 
tained, and  hereby  made  perpetual,  mutual  debts 
may  be  set  against  each  other,  either  by  being-  plead- 
ed in  bar,  or  given  in  evidence  on  the  general  issue 
in  the  manner  therein  mentioned,  notwithstanding 
that  such  debts  are  deemed  in  law  to  be  of  a  different 
nature ;  unless  in  cases  where  either  of  the  said 
debts  shall  accrue,  by  reason  of  a  penalty  con- 
tained in  any  bond  or  specialty,  and  in  all  cases 
where  either  the  debt  for  which  the  action  hath 
been  or  shall  be  brought,  or  the  debt  intended  to  be 
set  against  the  same,  hath  accrued  or  shall  accrue 
by  reason  of  any  such  penalty,  the  debt  intended  to 
be  set  off  shall  be  pleaded  in  bar— in  which  plea  shall 
be  shown  how  much  is  truly  and  justly  due  on 
either  side,  and  in  case  the  plaintiff  shall  recover  in 
any  such  action,  or  suit,  judgment  shall  be  en- 
tered for  no  more  than  shall  appear  to  be  truly  and 
justly  due  to  the  plaintiff,  after  one  debt  being  set 
against  the  other  as  aforesaid. 

The  Statute  of  this  State  now  in  force  was  passed 
at  the  last  revision  of  the  laws,  April  5, 1813.  The 
doctrine  of  set-off,  however,  was  introduced  into 
the  colony  as  early  as  Sept.  4,  1714.  1  R.  L.,  515,  n. 
This  Statute  differs  in  its  language  from  the  former 
Statute,  as  we  shall  hereafter  notice. 

Be  it  enacted,  &c.,  "that  if  two  or  more  persons 
dealing  together  be  indebted  to  each  other,  or  have 
demands  arising  on  contracts  or  credits  against  each 
other,  and  one  of  them,  or  his  or  her  executors 
or  administrators,  sue  any  one  or  more  of  the 
others,  his  or  their  executors  or  administrators,  in 
any  court  of  this  State ;  if  the  defendant  cannot 
gainsay  the  deed  or  assumption,  upon  which  the 
suit  is  brought,  it  shall  be  lawful  for  such  defend- 
ant to  plead  the  general  issue  as  aforesaid,  and  give 
notice  in  writing,  with  the  said  plea,  of  what  such 
defendant  will  insist  upon  at  the  trial  for  his  or  her 
discharge ;  and  to  give  any  such  bond,  bill,  receipt, 
amount,  contract,  credit  or  demand,  so  given  notice 
of  in  evidence ;  and  if  such  suit  be  brought  on  a 
bond  or  other  contract,  for  the  recovery  of  a  penal- 
ty for  the  non-payment  of  money  only  ;  and  if  any 
bond,  bill  orj  contract,  with  such  penalty  as  afore- 
said, shall  be  given  in  evidence  for  the  plaintiff  or 
defendant,  upon  such  trial,  in  all  such  cases,  the' 
sum  hnna  fide  and  in  equity  due,  and  not  the  penal- 
ty, shall  be  deemed  to  be  the  debt  due.  And  it'  it 
shall  appear  that  the  debt  or  sum  demanded  is  paid 
or  satisfied,  the  jury  shall  find  for  the  defendant, 
and  judgment  shall  be  entered  that  the  plaintiff 
take  nothing  by  his  writ,  bill  or  plaint ;  and  unless 
the  plaintiff  prosecute  as  executor  or  administrator, 
the  defendant  shall  also  receive  his  costs  of  suit ; 
and  if  it  shall  appear  that  any  part  of  the  debt  or 
sum  demanded  is  paid  or  satisfied,  then  so  much  as  is 
found  to  be  paid  or  satisfied  shall  be  discounted,  and 
the  plaintiff  shall  have  judgment  for  the  residue  only 
with  costs  of  suit ;  but  if  it  appears  to  the  jury  that 
the  plaintiff  is  overpaid.then  they  shall  find  a  verdict 
for  the  defendant.and  certify  to  the  court  how  much 
they  find  the  plaintiff  to  be  indebted,  or  in  arrears  to 
the  defendant,  more  than  will  answer  the  debt  or 
sum  demanded ;  and  the  sum  so  certified  shall  be 
recorded  with  the  verdict,  and  the  defendant  shall 
have  judgment  and  execution  for  the  same,  to- 
gether with  costs  of  suit,  unless  the  plaintiff  prose- 
cute as  executor  or  administrator,  in  which  case  the 
sum  so  certified  shall  be  deemed  a  debt  of  record, 
to  be  paid  in  the  course  of  administration ;  and  the 
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Negotiable  Paper— Demand  not  Excused  by  In- 
solvency—Promise by  Indorser  after  Lac/ies  of 
Holder — When  Waiver. 

Insolvency  of  the  maker  of  a  note,  is  no  excuse 
for  not  demanding  payment. 

A  promise  by  an  indorser  to  pay  is  not  a  waiver 
of  notice,  unless  such  promise  was  made  under  a 
full  disclosure  of  the  facts.  If  such  promise  is 
made  to  a  third  person  from  motives  of  friendship, 
to  relieve  him  from  alleged  liability  arising  from 
his  laches,  if  it  afterwards  appears  that  there  was 
no  such  liability,  the  indorser  is  not  bound  by  it  ut 
semb. 

defendant  for  recovery  thereof,  shall  have  an  action 
of  debt,  or  scire  facias,  against  the  plaintiff  in  the 
said  action."  This  Statute  differs  from  the  Statute 
of  March  30, 1801  (1  R.  L.),  in  the  introduction  of  the 
words  in  italics  which  would  seem  ,  on  inspection, 
and  were  so  considered  immediately  after  the  pass- 
ing of  the  Act,  to  extend  the  provisions  ot  the 
former  Statute  to  the  cases  of  unliquidated  dam- 
ages arising  ex  contractu. 

In  a  case,  however,  which  came  before  the  Su- 
preme Court  shortly  after  the  passing  of  the  law,  it 
was  attempted  under  these  general  words  of  the 
Act,  to  set  off  uncertain  damages  arising  ex  con- 
tractu ;  but  the  court  decided  that  the  introduction 
of  the  words  above  mentioned  did  not  extend  the 
provisions  of  the  Act,  and  refused  to  allow  the  set 
off.  Holcomb  v.  Maurice,  M.  S.  Under  this  de- 
cision, therefore,  there  is  no  difference  between 
the  two  Statutes.  And  in  Gordon  v.  Brown,  2 
Johns.,  155,  it  is  decided  that  the  words  "  mutual 
debts"  in  the  English  Statute,  and  "dealing  to- 
gether and  being  indebted  to  each  other"  in  our 
Act,  are  expressions  of  the  same  import,  and  that 
the  English  decisions  upon  the  construction  of 
their  Statutes  are  perfectly  in  point  as  to  the  con- 
jstruction  of  our  Acts,  so  that,  as  far  as  the  subject 
matter  is  concerned,  there  is  no  difference  between 
our  law  and  the  English  law.  But  in  the  detailed 
provisions  of  the  several  Acts,  regulating  the  man- 
ner in  which  parties  are  to  avail  themselves  of  the 
right,  these  variances  exist.  First,  by  our  law,  a 
notice  is  required  with  the  general  issue  in  all 
cases.  By  the  English  law,  the  defendant  may,  at 
his  option,  give  notice  with  the  general  issue,  or 
plead  the  set  off  in  assumpsit ;  and  must  plead  it 
where  either  of  the  debts  accrue  by  reason  of  a 
penalty.  Second,  by  our  law,  if  the  balance  is  in 
favor  of  the  defendant  he  is  entitled  to  judgment 
and  execution,  except  in  the  case  of  executor  and 
administrator,  in  which  case  he  must  bring  his 
action  of  debt  on  judgment  for  such  balance,  or 
proceed  by  sci.  fa.  By  the  English  law,  if  there  is  a 
balance  in  favor  of  defendant,  his  set-off  operates 
pro  tanto  as  a  bar  to  plaintiff's  action,  and  he  is 
driven  to  his  suit  at  law  for  the  balance  due  to  him. 
The  general  issue,  to  which  a  notice  of  set  off  may 
be  annexed,  must  be  such  a  plea  as  puts  the  whole 
declaration  in  issue.  Thus  in  the  case  of  Older- 
shaw  v.  Thompson,  1  Stark.,  311,  which  was  an 
action  of  covenant,  the  defendant  pleaded  non  est 
factum,  and  gave  notice  of  set  off.  But  Lord  Ell^n- 
borough,  at  the  trial,  would  not  allow  him  to  avail 
himself  of  his  set-  off.  He  observed  that  the  Statute 
must  mean  a  general  issue,  on  which  the  Quantum 
of  damages  can  come  in  question.  And  upon  the 
hearing  at  bar,  Lord  Ellenborough  held  that  it 
means  a  plea  which  puts  the  whole  of  the  declara- 
tion in  issue,  and  the  other  judges  were  of  the  same 
opinion. 

2.— Payment  of  a  bond  must  be  pleaded,  and  it 
may  be  either  ante  diem,  ad  diem  or  poxt  diem. 
The  plea  of  solvit  ante  diem  may  be  pleaded  where 
the  condition  of  a  bond  is  for  the  payment  of 
money  "  at  or  before  such  a  day ;"  and  in  this  case, 
if  the  plaintiff  disputes  the  reality  of  any  payment 
at  all,  he  may  reply,  "  that  it  was  not  paid  at  the 
particular  day  mentioned  in  the  plea,  nor  at  any 


NOTE.— Insolvency  of  maker,  no  excuse  for  demand 
and  notice.  2  Daniels  Neg.  Inst's.,  sees.  1171-2,  and 
authorities  cited. 

Promise  of  indorser  subsequent  to  dishonor— Effect. 
See  Pierson  v.  Hooker,  3  Johns.,  68,  note. 
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THIS  was  an  action  of  assumpsit  on  two 
promissory  notes. 

Plea,  non  assumpsit. 

With  regard  to  one  of  the  notes,  there  was 
no  controversy.  The  contested  note  was  drawn 
by  E.  Morrill,  in  favor  of  and  indorsed  by  the 
defendant.  One  of  the  attorneys  in  the  cause 
was  also  one  of  the  plaintiffs,  being  an  as- 
signee of  Myers  &  Judah.  The  note  was  in 
the  hands  of  that  attorney  as  such  assignee. 
When  it  became  due  he  neglected  to  demand 
payment  of  the  maker,  and  to  give  notice  to 
151*]  the  indorser,  whereby  the  *indorser  was 
discharged  from  his  liability.  To  excuse  the 
neglect  to  demand  payment  of  the  maker,  the 
plaintiffs  offered  to  show  that  at  the  time  the 
note  became  due,  the  maker  was  totally  in- 
solvent and  worth  nothing. 

KENT,  Ch.  J.  The  testimony  is  inadmis- 
sible ;  it  is  no  excuse  for  not  making  the  de- 
mand. The  law  presumes  the  maker  might 
have  paid  it  from  honorary  obligation  or 
otherwise,  although  insolvent.1  The  plaintiff 
206f]  then  relied  on  fa  waiver,  and  proved 
that  the  other  attorney  called  upon  the  de- 
fendant, stating  the  fact,  that  through  the 
laches  of  himself  and  his  copartner,  in  not 
giving  him  notice  of  non-payment  by  the 
drawer,  he,  the  defendant,  had  become  dis- 
charged from  his  liability,  and  requested  him, 
through  friendship,  to  waive  the  want  of  no- 
tice, which  the  defendant  then  agreed  to  do. 
The  defendant  was  not  at  this  time  informed 
that  no  demand  had  been  made  of  the  maker. 
It  also  appeared  that  at  the  time  the  waiver 
was  made,  as  above  mentioned,  by  the  de- 
fendant, the  attorneys  had  not  become  liable, 
the  note  being  at  the  time  of  the  laches  in  the 
hands  of  one  of  them,  as  assignee,  and  not  in 
the  hands  of  both,  as  attorneys. 
207f]  \Mr.  D.  B.  Ogden  contended  that  as 
the  attorneys  had  not  become  liable,  as  they  had 
informed  the  defendant,  which  supposed  lia- 
bility was  the  sole  consideration  of  his  waiver, 
the  defendant  could  not  be  bound  by  that 
waiver.  2d.  That  the  waiver  was  without  a 
full  disclosure  of  facts,  and  therefore  not  ob- 
ligatory. The  attorney  in  his  communication 

time  before  or  after  that  day,"  and  this  will  bring 
the  point  to  the  material  and  proper  issue, 
"  whether  it  has  been  ever  paid  at  all  or  not." 
Fletcher  v.  Hennington,  2  Burr.,  944;  2  Wit.,  173. 
The  plea  of  solvit  fid  diem  must  be  pleaded  when 
the  bond  is  conditioned  for  payment  on  a  day  cer- 
tain, and  this  plea  is  good  on  such  a  bond,  and  is 
the  proper  plea,  although  payment  was  made  be- 
fore the  day.  Bond  v-  Richardson,  Cro.  Eliz.,  142 ; 
Maule  v.  Wake,  Salk.,  608.  Solvit  post  diem  is  given 
by  Statute,  4  Am.,  ch.  16,  sec.  12.  This  plea,  was 
bad  at  common  law,  unless  accompanied  with  an 
acquittance  under  seal ;  because  by  the  default  of 
payment  at  the  day,  the  bond  had  become  single, 
and  the  obligor  could  no  longer  avail  himself  of 
the  condition  (Salk.,  508);  but  inasmuch  as  he  was 
relievable  in  equity,  after  breach,  on  paying  the 
condition,  with  interest,  which  is  there  considered 
the  true  debt,  the  Statute  interposed.  This  plea  is 
the  proper  and  safe  plea,  when  the  obligor  relies 
on  presumption  of  payment  from  lapse  of  time. 
Moreland  v.  Burnet,  1  Str.,  653. 

1.— This  point  is  now  well  settled,  and  seems  to 
have  been  so  considered  at  the  bar  in  England  long 
previous  to  any  reported  decision  upon  it.  In 
Russel  v.  Langstaff,  Doug.,  515,  Lee,  arguendo, 
cites  no  authority,  but  refers  to  this  general  under- 
standing; he  there  observes,  "as  to  bankruptcy  it 
has  been  frequently  ruled  by  Lord  Mansfield,  at 
Guildhall,  that  it  is  not  an  excuse  for  not  making 
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with  the  defendant  did  not  inform  him  that 
no  demand  had  been  made  upon  the  maker. 

KENT,  Ch.  J.  To  cure  laches  like  the  one 
in  this  case,  an  express  promise  on  the  part  of 
the  indorser  is  necessary,  and  this  promise 
must  be  made  upon  a  full  disclosure  of  all  the 
circumstances  of  the  case;  the  neglect  to  de- 
mand payment  of  the  maker  ought  to  have 
been  disclosed. 

The  waiver  also  was  made  out  of  friendship 
to  the  attorneys,  who  thought  themselves  at 
that  time  liable. 

This  having  been  afterwards  discovered  not 
to  be  the  case,  I  incline  to  the  opinion  that 
the  indorser  is  not  bound  by  his  consent  to 
waive  the  want  of  notice. 

Verdict  for  the  undisputed  note  only. 

Mr.  Edwards  for  plaintiff.    • 
Mr.  D.  B.  Ogden  for  defendants. 


f*8TURGES  v.  MAITLAND.  [|208  *153 

Violation  of  Penal  Statute — Intent — Negligence. 

How  far  the  want  of  intention,  to  violate  a  penal 
statute,  is  admissible  in  bar  of  the  penalty;  gross 
negligence  may  be  equivalent  to  a  criminal  intent. 

THIS  was  an  action  of  assumpsit,  brought  by 
consent  of  parties  to  test  the  right  of  the 
plaintiff  in  the  seizure  of  certain  flour  of  the 
defendant. 

The  plaintiff  being  an  inspector  of  flour  in 
the  City  of  N.  Y.,  seized  467  barrels  of  un- 
branded  flour,  belonging  to  the  defendant, 
under  the  8th  section  of  the  Act,  entitled  An 
Act  for  the  Inspection  of  Flour  and  Meal  (2  R. 
L.,  823),  which  section  is  as  follows  :  "  Sec.  8. 
And  be  it  further  enacted,  that  if  any  person 
shall  lade  or  attempt  to  lade  on  board  "any  ves- 
sel with  intent  to  ship  or  export  the  same, 
direct  out  of  this  State,  any  flour  or  meal  not 
branded  as  aforesaid,  by  one  of  the  inspectors, 
such  person  shall  forfeit  the  same  ;  and  if  any 
person  shall  have  exported  any  flour  or  meal 
out  of  this  State  not  branded  by  one  of  the 

a  demand  on  a  note  or  bill,  or  for  not  giving  notice 
of  non-payment,  that  the  drawer  or  acceptor  has 
become  a  bankrupt,  as  many  means  may  remain  of 
obtaining  payment  by  the  assistance  of  friends  or 
otherwise."  Vide,  etiam,  Bickerdike  v.  Boleman,  1 
D.  &  E.,  408,  Law,  arauendo.  In  Nicholson  v.  Gout-hit, 
2  H.  Bl.,  612,  Lord  Chief  Justice  Eyre  struggled  hard 
against  the  rule,  inasmuch  as  it  worked  injustice 
in  that  particular  case.  But  with  all  manifest 
leaning  for  the  plaintiff,  he  was  compelled  to  de- 
cide against  him,  and  concludes  his  opinion  with 
these  words :  "  It  sounds  harsh  that  a  known  bank- 
ruptcy should  not  be  equivalent  to  a  demand  or 
notice,  but  the  rule  is  too  strong  to  be  dispensed 
with."  The  latest  case  on  this  subject  is  that  of 
Esdaile  v.  Sowerby,  11  East,  114,  where  it  is  express- 
ly decided  that  the  insolvency  of  the  drawer  or  ac- 
ceptor does  not  dispense  with  the  necessity  of  a 
demand  of  payment,  or  of  a  notice  of  dishonor. 
And  although  the  defendant  in  that  case  knew  of 
the  insolvency  of  the  drawer  and  acceptor,  and 
that  the  bill  must,  therefore,  have  been  dishonored 
at  the  time  when  it  became  due,  it  was  held  that 
this  knowledge  was  not  equivalent  to,  and  did  not 
preclude  the  necessity  of  actual  notice  of  dishonor ; 
for,  says  Lord  Ashhurst.  in  Tindal  v.  Brown,  1  D. 
&  E.,  169  (and  Bayley,  J.,  in  Esdaile  v.  Sowerby,  re- 
peats the  observation),  "  notice  means  something 
more  than  knowledge,  because  it  is  competent  to- 
the  holder  to  give  credit  to  the  maker,"  &c. 
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inspectors  as  aforesaid,  such  person  shall  for- 
feit and  pay  the  sum  of  $5  for  every  cask  of 
flour  or  meal  so  exported."  Part  of  the  said 
unbranded  flour  was  found  on  board  the  ves- 
sel of  the  defendant,  and  part  on  the  wharf 
about  to  be  taken  on  board.  The  flour,  after 
the  seizure,  was  given  up,  under  an  agreement 
to  try  the  rights  of  the  parties  in  this  action. 
The  defendant  then  offered  to  prove  that  there 
was  no  intention  on  his  part  to  violate  the  law  ; 
that  the  flour  was  of  the  best  mar,k  in  the  N. 
Y.  market :  that  when  it  was  inspected,  after 
the  seizure,  15  barrels  only  were  rejected,  and 
that  on  account  of  their  being  damaged  by  rain 
209f]  water.  That  at  the  time  the  flour  fwas 
sent  down  to  the  vessel,  his  agent  in  the  City 
of  N.  Y.(the  defendant  belonging  to  Virginia), 
being  sick  and  confined  to  his  bed,  gave  orders 
to  his  clerk  to  deliver  the  flour  on  board  the 
154*]  vessel  of  the  defendant,  and  *that  the 
clerk  through  inadvertence  delivered  the  flour 
uninspected. 

Messrs.  Wells  and  Hoffman,  for  plaintiff,  op- 
posed this  testimony.  They  contended  that  the 
fact  contemplated  by  the  Statute  having  oc- 
curred, the  penalty  attached  of  course,  and 
that  no  system  of  revenue  or  police  law  could 
be  enforced,  if  the  defendant  should  be  per- 
mitted to  offer  such  testimony  in  his  defense. 

KENT,  Ch.  J.  The  testimony  is  admissible  ; 
all  infringements  of  police  laws  must  be  tested 
by  the  intention  of  the  party.  Without  a  crim- 
inal intent,  there  is  no  breach  of  law.1  The 
defendant  then  proved  the  facts  above  men- 
tioned. 

1. — This  case  was  moved  before  the  Supreme 
Court,  and  the  decision  of  the  Chief  Justice,  at  N. 
P.,  confirmed.  There  is,  however,  no  report  of  the 
case  to  be  found,  and  it  is,  therefore,  difficult  to 
determine  on  what  precise  ground  the  verdict  was 
sustained.  There  is  certainly  great  force  in  the 
arguments  of  the  defendant's  counsel,  and  upon 
diligent  search,  no  authority  has  been  discovered 
which  supports  the  principle  of  this  case  in  its 
extent.  "  Actus  nonfaclt  reum,  nisi  menu  sit  rea,"  is 
undoubtedly  true,  when  the  offense  charged  is  ma- 
lum  in  se,  and  also  in  relation  to  that  class  of  mala 
prnhAbtta,  where  fraud  or  something  malum  in  86,  is 
an  ingi-edient  in  the  offense.  But  in  matters  of  mere 
positive  inhibition  (as  distinguished  from  that  class 
of  mala,  prohibita  above  alluded  to),  where  the  act 
prohibited  was  previously  indifferent,  and  in  which 
conscience  is  only  so  far  concerned,  as  it  may  be 
involved  in  the  obligation  of  social  duties  of  pos- 
itive creation ;  proof  of  criminal  intent  can  scarcely 
be  a  prerequisite  to  the  infliction  of  the  penalty, 
after  the  commission  of  the  prohibited  act.  U.  S.  v. 
Webber,  1  Gall.,  332,  If  such  evidence  were  requi- 
site, "  ignorantia  lef/fe,"  would  always  in  such  cases 
form  an  effectual  defense,  being  in  itself  conclusive 
evidence  of  the  absence  of  criminal  intent;  the  act 
being  indifferent,  previous  to  the  passing  of  the 
law.  This  seems  to  have  been  the  view  of  this  very 
subject  taken  by  Grose,  J.,  in  the  case  of  Calcraft  v. 
Gibbs,  5  D.  &  B.,  20,  who  in  that  case  (which  was 
brought  for  an  express  penalty  under  the  Game 
Law),  in  reply  to  an  argument  pressed  on  the  court, 
founded  on  the  defendant's  motives,  observed,  that 
if  the  court  should  declare  that  because  a  defend- 
ant acted  bonafltle,  it  was  a  sufficient  excuse  in  an 
action  on  a  penal  law,  it  would  operate  almost  as  a 
total  repeal  of  the  Statutes  inflicting  these  penal- 
ties, and  that,  therefore,  whether  a  defendant  acted 
buna  fide  or  not,  could  never  be  a  proper  considera- 
tion to  be  left  to  the  jury. 

That  the  absence  of  intent  to  violate  the  law  can 
form  no  defense  in  an  action  for  a  penalty,  is  fur- 
ther elucidated  by  the  application  of  a  well  estab- 
lished rule  of  the  common  law.  It  is  an  undoubted 
maxim  that  all  Acts  of  Parliament  take  effect  by 
relation  from  the  first  day  of  the  session,  so  that 
where  a  statute  is  passed  at  the  close  of  the  session, 
making  an  act  criminal  which  was  previously  inno- 
cent, all  who  during  the  session  had  committed  the 
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f*It  was  then  contended  by  the  [f210  *155 
plaintiff's  counsel  that-there  was  a  gross  neglect 
in  the  clerk,  which  was  equivalent  to  a  criminal 
intent,  and  therefore  the  penalty  had  attached. 

•(•KENT,  Ch.  J.  The  jury  must  pass  [fail 
upon  both  questions — the  question  of  intention 
and  the  question  of  negligence,  f  A  neg-  [f212 
lectmay  beso  gross  as  to  amount  to  a  criminal 
*intent.  If  the  jury  should  be  of  opin-  [*156 
ion  that  this  is  such  a  fcase  of  negli-  [f21S 
gence.  they  must  find  for  the  plaintiff  on  that 
ground.4 

Verdict  for  defendant. 

Messrs.  Wells  and  Hoffman  for  plaintiff. 
Messrs.  D.  B.  OgdenJor  defendant. 


fBALDWIN,  Administrator,  &c.,  [f214 
9. 

HARVEY  AND  MUNRO. 

The  rule  of  damages  in  trover  is  the  value  of  the- 
article  at  the  time  of  conversion. 

THIS  was  an  action  of  trover  for  divers  arti- 
cles of  merchandise. 
Plea,  non  cul. 

The  value  of  the  articles  claimed,  had  in- 
creased in  the  market  since  the  conversion 
complained  of  ;  and  the  only  question  was, 
whether  the  plaintiff  should  recover  their  then 
value  or  their  value  at  the  time  of  the  conver- 
sion. 

act  would  be_  liable  to  the  penalty.  *The  authorities 
on  this  subject  are  collected,  and  an  interesting 
application  of  the  principle  (as  far  as  it  can  occur 
under  our  law)  is  made  in  the  case  of  the  brig  Ann., 
1  Gall.,  62.  In  that  case  a  penalty  was  inflicted  under 
a  Statute  of  the  United  States,  passed,  but  not  yet 
known  at  the  place  where  the  act  was  done,  no  suf- 
ficient time  having  elapsed  to  receive  intelligence 
of  the  law  from  the  seat  of  government,  and  no  day 
being  fixed  in  the  body  of  the  law  for  the  com- 
mencement of  its  operation,  the  Statute  conse- 
quently operating  from  the  day  of  its  passage. 
Here,  no  intention  of  violating  the  law  could  possi- 
bly exist ;  the  existence  of  the  law  itself  being  un- 
known. But  it  was  decided  by  the  court  that  igno- 
rance of  the  existence  of  the  law  formed  no  legal 
excuse  for  the  violation  of  it. 

Vis  major,  or  uncontrollable  necessity,  has  been 
held  to  be  an  excuse,  but  beyond  this  the  courts 
have  not  gone.  And  even  on  this  defense,  the  de- 
fendant has  been  held  to  great  strictness  of  proof. 
"  Where  the  law  imposes  a  nrohibition,  it  is  not  left 
to  the  discretion  of  a  citizen  whether  he  will  comply 
or  not ;  he  is  bound  to  do  everything  in  his  power  to 
avoid  an  infringement  of  it.  The  necessity  which 
will  excuse  him  for  a  breach  must  be  instant  and 
imminent ;  it  must  be  such  as  leaves  him  without 
hope,  by  ordinary  means,  to  comply  with  the  requi- 
sitions of  the  law ;  it  must  be  such,  at  least,  as 
cannot  allow  a  different  course  without  the  jeop- 
ardy of  life  and  property.  If  there  be  any  negli- 
gence, or  want  of  caution,  any  difficulty  or  danger, 
which  ordinary  intrepidity  might  overcome,  or  any 
innocent  course,  which  ordinary  skill  might  adopt 
and  pursue,  the  party  cannot  be  held  guiltless,  who, 
under  such  circumstances,  shelters  himself  behind 
the  plea  of  necessity."  Story,  J.,  ship  Argo,  1  Gall.. 
157  ;  vide,  etiam,  brig  James  Wells,  7  Cr.,  22;  brig 
Struggle,  9Cr.,  74,  andsuoh  also  is  the  maxim  of  the 
civil  law,  "  Nulla  necessitas  excuxat,  quce  potest  essc 
non  necetstta." 

2.— This  is  conformable  to  the  rule  of  the  civil 
law,  which  we  find  there  variously  expressed, 
"Negligent ia  nimia  lata  cvlpa  est,  non  intelligere  quod 
omnes  inteUigunt."  "Lata  negligentia  prope  frau- 
dem  est."  "  Negligentin,  magna  cwlpa  est,  magna 
cidpa  dolus  est."  "  Negligentia  magna,  in  doli  crimen 
cadit,"  &c. 
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157*]    *KENT,  Ch.  J.  The  value  at  the  time 
of  conversion  is  the  true  rule.1 

Messrs.  Sfrnmet  and  Bogardua  for  plaintiff. 
Mr.  Griffin  for  defendant. 


2 1 5-21 7f] 


fVAN  BRUNT 

v. 
SCHENCK. 


Where  an  officer  by  a  violation  of  his  trust  may 
become  a  trespasser  db  initio. 

ONE  of  the  officers  of  the  revenue  had  seized 
a  schooner  belonging  to  the  plaintiff,  for 
an  alleged  breach  of  the  embargo  law.  Shortly 
after  the  seizure,  and  before  adjudication,  the 
defendant,  with  the  permission  of  the  seizing 
158*]  officer,  used  the  vessel  for  two  *days, 
in  the  transportation  of  goods  belonging  to  de- 
fendant, from  the  City  of  N.  Y.  to  Hurlgate, 
and  then  returned  her  into  the  custody  of  the 
seizing  officer.  The  vessel  was  afterwards  tried 
in  the  admiralty,  where  the  plaintiff  appeared 
and  resisted  the  forfeiture,  and  upon  that 
trial  she  was  acquitted  upon  payment  of  costs 
— the  judge  certifying  that  there  was  probable 
cause  for  seizure.  Upon  due  application  to 
the  court,  pending  the  proceedings,  the  vessel,' 
however,  had  been  sold,  on  the  ground  of  her 
being  in  a  perishable  condition  ;  and  the  pro- 
ceeds were  brought  into  the  admiralty,  which, 
by  the  decree  above  mentioned,  were  ordered 
to  be  paid  over  to  the  plaintiff  on  deducting 
the  costs.  This  was  an  action  of  trespass, 
brought  against  the  defendant,  under  the  cir- 
cumstances above  mentioned,  for  using  the 
vessel  after  the  said  seizure. 

Plea,  non,  cul. 

The  plaintiff's  counsel  contended  that  the 
act  of  the  defendant  nlade  him  a  trespasser  db 

1.—  This,  as  a  general  rule,  is  confirmed  by  the  case 
of  Kennedy  v.  Strong,  14" Johns.,  128,  where  Thomp-_ 
son,  Ch.  J.,  in  giving  the  opinion  of  the  court,  says : 
"  It  is  a  general  rule  in  trover  that  the  measure  of 
damages  is  the  value  of  the  property  at  the  time  of 
the  conversion."  Vide,  etiam,  Hallet  v.  Noyion,  14 
Johns.,  273,  and  per  Grose,  J.,  in  King  v.  Leith,  2  T. 
R.,  145.  So,  also,  in  Mercer  v.  Jones,  3  Campb.,  477, 
which  was  an  action  of  trover  on  a  bill  of  exchange, 
on  which  the  plaintiff  claimed  interest  to  the  time 
of  final  judgment.  Lord  Ellenborough  says:  "In 
trover,  the  rule  is,  that  the  plaintiff  is  entitled  to 
damages  equal  to  the  value  of  the  article  converted 
at  the  time  of  the  conversion  ;  there  is  no  reason 
why  this  rule  should  not  be  applied  to  trover  for 
bills  of  exchange ;  the  damages,  therefore,  in  this 
case,  must  be  calculated  by  the  amount  of  principal 
and  interest  due  on  the  bill  of  exchange,  at  the 
time  of  the  demand  and  refusal  to  deliver  it  up." 

The  real  value  of  the  property,  however,  is  not  al- 
ways the  sole  measure  of  damages.  The  jury  may 
give  damages  for  the  detention.  3  Burr.,  1365.  The 
ground  of  this  exception  is  well  expressed  by 
Waite,  J.,  in  Bufford  v.  Farmer,  1  Bay,  273.  He 
there  says :  "  The  real  value  of  the  property  is  not 
always  the  sole  measure  of  damages."  If  the  con- 
version of  it  is  (or  may  reasonably  be  supposed  to 
be)  productive  of  any  benefit  to  the  defendant,  the 
jury  may  give  additional  damages  for  it ;  as  where 
trover  is  brought  for  money  in  a  bag,  interest  ought 
to  be  allowed  by  way  of  damages  for  the  detention. 
So  in  trover  for  negroes,  damages  could  be  given 
for  the  labor  the  negroes ;  for  the  use  of  money  or 


NOTE.— Trespass—  When  an  act  legal  may  become 
trespass  ab  initio.  Compare  Gates  v.  Lounsbury,  20 
Johns.,  427 ;  Van  Brunt  v.  Schenck,  13  Johns.,  414 ; 
11  Johns.,  377  :  Allen  v.  Crofoot,  5  Wend.,  506 ;  Du- 
rnont  v.  Smith,  4  Den.,  319. 
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inilio,  and  that  the  plaintiff  was  entitled  to  re- 
cover from  him  the  value  of  the  vessel.  They 
compared  this  case  to  the  case  of  a  distress 
\damagefeanant,  where  the  cattle  should  [f21b 
be  used  by  the  distrainor  after  seizure,  that 
this  act  made  him  a  trespasser  ab  inilio. 

The  defendant's  counsel  contended  that 
there  was  a  manifest  distinction  between  this 
case  and  the  case  of  a  distress  ;  that  here  the 
article  was  seized  as  a  forfeiture,  but  in  the 
case  of  distress  was  held  only  as  a  pledge,  un- 
til damages  should  be  paid  ;  that  the  vessel 
was  returned  to  the  custody  of  the  law  ;  that 
the  plaintiff  had  so  considered  it,  by  appear- 
ing and  litigating  in  the  Admiralty  Court. 
That,  therefore,  nothing  could  be  recovered 
but  a  fair  compensation  for  the  use  of  the 
vessel,  and  for  damages,  if  any  injury  had  be- 
fallen her. 

*KENT,  Ch.  J.    The  act  of  the  de-  [*159 

fendant  and  the  seizing  officer  having  made 
them  trespassers  ab  initio,  the  plaintiff  might 
have  sued  both,  for  both  were  principals  ;  -he, 
however,  has  elected  to  sue  the  defendant,  and 
against  him  he  is  entitled  to  recover  the  value 
of  the  vessel.  The  defendant,  as  to  the  proceeds 
of  the  sale  in  the  admiralty,  must  be  considered 
as  the  purchaser  of  the  vessel,  and  to  those 
proceeds  therefore  he  is  entitled.  I  can  see  no 
difference  between  this  case  and  the  case  of  a 
distrainor,  using  the  distress.  The  rule  may 
be  hard  upon  the  defendant,  but  as  a  general 
rule,  it  is  beneficial  to  the  community.  Should 
the  defendant's  conduct  in  this  particular  be 
deemed  permissible,  it  would  open  the  door  to 
great  enormities. 
.  Verdict f oi' plaintiff,  $600* 

*  Messrs.  Wells  and  Brinkerhoof  for  [*219 
plaintiff. 
Messrs.  Baldwin  and  Ferguson  for  defendant. 

Overruled— 11  Johns.,  377. 

negroes  is  a  certain  benefit  to  the  party  who  con- 
verts them,  and  he  ought  to  pay  for  it.  Vide,  etiam, 
post,  Smith  v.  Mason,  &c. 

2.— This  case  was  fully  discussed  before  the  Su- 
preme Court  and  decided  in  Aug.Term.  1814.  Thomp- 
son, Ch.  J.,  and  Spencer  and  Yates,  JJ.,  being  in 
favor  of  a  new  trial,  and  Van  Ness  and  Platt,  JJ., 
against  it.  Kent,  Ch.  J.,  having,  in  the  interval, 
been  promoted  to  the  office  of  Chancellor. 

Spencer,  J.,  delivered  the  opinion  of  the  court, 
and  held  that  the  defendant  could  not  be  consid- 
ered a  trespasser  ah  initio,  inasmuch  as  he  was  not 
implicated  in  the  first  taking ;  and  that  the  plaint- 
iff being  dispossessed  of  his  vessel  by  legal  au- 
thority, could  not  maintain  trespass  for  an  act  done 
with  leave  of  the  person  holding  possession,  whilst 
he  was  so  disposessed. 

Van  Ness,  J.,  who  deliverd  the  opinion  of  the  dis- 
senting judges,  held  that  the  moment  the  seizing 
officer  loaned  the  vessel  to  the  defendant,  he  lost 
his  official  character,  and  became  a  trespasser  oft 
initio,  that  thereupon,  as  between  the  seizing  officer 
and  the  plaintiff,  the  plaintiff  was  entitled  to  pos- 
session, and  the  law  consequently  created  in  the 
plaintiff  a  constructive  possession,  sufficient  to 
maintain  the  action  against  the  defendant.  This 
cause  was  tried  a  second  time,  at  the  Apr.  sittings, 
1814,  before  Mr.  Justice  Van  Ness,  who,  when  the 
cause  was  about  to  be  submitted  to  the  jury,  stated, 
that  under  the  decision  of  the  court  in  this  case, 
on  the  motion  for  a  new  trial,  he  should  feel  him- 
self bound  to  charge  the  jury  against  'the  plaintiff's 
right  to  recover.  The  plaintiff  then  submitted  to  a 
nonsuit,  with  liberty  to  move  the  court  to  set  it 
aside.  The  case  was  thereupon  reargued  and  de- 
cided in  Aug.  Term,  1816.  12  Johns.,  414.  At  the 
second  trial,  it  appeared  that  the  seizing  officer  had 
reported  the  seizure  to  the  defendant,  who  approved 
of  it ;  the  court  held  this  to  be  a  complete  ratifi- 
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161*  221t]  *tDEVOE  AND  TOMPKINS 

JOHNMOFFAT. 

Fraudulent  Payment  by  Check  of  Third  Party  — 
Presentment  —  When   Unnecessary. 

Where  one  person,  receives  from  another  his 
check  on  a  bank,  to  hold  as  evidence  merely  of  the 
amount  due  to  him  ;  if  the  person  receiving  such 
check,  fraudulently  passes  it  away  to  a  third  per- 
son, in  payment  of  an  existing  debt  ;  the  holder  of 
such  check,  upon  discovery  of  the  fraud,  is  not 
bound  to  present  it  at  the  bank  for  payment,  espe- 
cially when  he  has  notice  of  the  facts  from  the  mak- 
er, and  that  payment  is  stopped. 


was  an  action  of  assampsit.     The  dec- 
laration  contained  all  the  common  money 
counts,  for  goods  sold  and  delivered,  money 
had  and  received,  &c. 

Plea,  general  issue  and  payment. 
162*  222|]  *tlt  appeared  in  evidence  that 
some  time  in  the  month  of  May,  1814,  the  de 
fendant  purchased  goods  from  the  plaintiff,  to 
the  amount  of  $19.75.  That  July  25  following 
he  called  in  at  their  store  and  said  he  was  ready 
to  pay  them,  and  produced  a  check  on  the 
Mechanics'  Bank,  in  the  City  of  N.  Y.,  drawn 
by  Joseph  Wood,  dated  July  27,  1814,  payable 
to  J.  M.  or  bearer,  for  $277.  That  the  plaint- 
iffs received  the  check,  and  after  deducting 
the  sura  of  $19.75,  gave  the  defendant  their 
check  for  the  balance,  which  was  duly  paid, 
together  with  a  receipt  in  full  for  the  $19.75  ; 
the  defendant  at  the  same  time  telling  them 
the  check  was  good,  and  would  be  paid  on  the 
27th.  That  July  27,  and  previous  to  the  pre- 
sentment of  said  check,  Wood,  the  drawer, 
called  at  the  store  of  the  plaintiffs  to  borrow 
money,  and  was  then  informed  they  had  his 
check  for  $277,  which  was  presented  to  him  ; 
he  then  told  the  plaintiffs  that  it  had  been  giv- 
en to  Moffat  on  the  23d  July  previous,  merely 
as  a  memorandum,  to  show  the  sum  due  to 
him,  that  it  was  expressly  understood,  between 

cation  and  adoption  of  the  act  of  seizure,  and  that 
it  put  the  defendant,  in  whose  name  the  vessel  was 
libeled,  in  the  same  situa'ion  as  if  he  had  made  the 
seizure.  The  court  also  held  that  the  abuse  by  the 
defendant,  of  the  authority  given  him  by  the  law, 
would  have  made  him  a  trespasser  ab  initio,  if  the 
District  Court  had  not  granted  the  certificate  of 
probable  cause,  that  this  certificate,  as  to  the  act 
complained  of,  puts  the  seizing  officer  in  the  situa- 
tion of  a  person  who  is  guilty  of  an  abuse  of  an  au- 
thority in  fact,  who  does  not  thereby  become  a  tres- 
passer ab  initio,  but  is  liable  to  make  satisfaction  to  , 
the  owners  of  the  property  for  the  abuse  of  his  au-  | 
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the  drawer  and  Moffat,  that  it  should  not  be 
presented  at  the  Bank  for  payment,  but  that 
he  should  give  up  this  check  July  27.  and  take 
a  note  with  an  indorser  for  the  sum  due.  That 
he  would, therefore,  immediately  stop  payment 
at  the  Bank.  Wood,  who  was  examined  as  a 
witness  in  the  cause,  testified  to  these  facts, 
and  that  he  did  stop  payment  of  the  said 
check  at  the  Bank  on  the  27th,  and  that  it  had 
never  been  paid,  and  that  he,  a  few  weeks 
after,  became  insolvent.  It  also  appeared  that 
July  27,  Wood  had  funds  in  the  Mechanics' 
Bank  to  the  amount  of  $160. 

Mr.  Maynard,  for  defendant,  contended  that 
there  ought  to  be  proof  of  a  demand  of  pay- 
ment at  the  Bank,  and  cited  Crur/er  v.  Arm- 
strong, 3  Johns.  Cas. ,  5. 

\*Mr.  Anthon,  for  plaintiff,  [t233,  224  *  163 
cited  Whitebec  v.  Van  Ness,  11  Johns.,  410,  and 
contended  that  this  was  a  clear  case  of  fraud, 
and  that  presentment  was,  therefore,  unneces- 
sary, and  especially,  too,  as  payment  had  been 
stopped. 

THOMPSON,  Ch.  J.  This  is  a  fraud  prac- 
ticed both  upon  Wood  and  the  plaintiff.  The 
defendant  received  the  check  merely  as  a 
memorandum  of  the  amount  due  to  him  ;  he 
had  no  right  to  pass  it  away.  This  case  has 
no  analogy  to  the  case  cited  by  the  defendant's 
counsel;  a  presentment  under  these  circum- 
stances was  unnecessary.1 

Verdict  for  amount  of  cJieck,  with  interest. 


t*SMITH  AND  BAILEY  [t225  *146 

v. 
JAMES  MASON. 

Sale — Delivery  under  Statute  of  Frauds. 

Delivery  of  a  bill  of  parcels  is  not  sufficient  to 
take  a  sale  out  of  the  Statute  of  Frauds. 

thority.  The  court  thereupon  decided  that  the 
plaintiff's  remedy  was  by  a  special  action  on  the 
case,  for  whatever  damages  he  had  sustained  by 
defendant's  using  the  vessel,  contrary  to  his  duty 
as  a  public  officer. 

1. — The  true  general  rule  on  the  subject  of  pre- 
senting drafts,  checks,  &c.,  for  payment  is  correctly 
stated  in  Cruger  v.  Armstrong,  cited  by  the  defend- 
ant's counsel.  "A  check,  although  generally  re- 


NOTE.— Statute  of  frauds— Delivery.    See  notes  re- 
ferred to  in  note  to  Johnson  v.  Smith,  ante,  80. 
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To  make  a  delivery  of  goods  available  under  the 
Statute,  the  vendee  must  actually  acquiesce  in  the 
delivery  and  accept  them.  An  acceptance  by  a  mere 
shop  boy,  out  of  the  scope  of  his  duty,  is  not  oblig- 
atory on  the  vendee. 

T1ROVER,  for  six  chests  of  tea. 
1     ^lea,  the  general  issue. 

The  plaintiff  had  negotiated  a  conditional 
sale  of  six  chests  of  tea  with  one  McNeil,  for 
cash,  the  contract  to  be  binding,  provided 
another  person,  who  was  the  owner  of  the 
property  (the  plaintiff  being  a  factor  only), 
agreed  to  it.  The  owner  having  acquiesed  in 
the  bargain,  the  plaintiff  sent  a  bill  of  parcels 
to  the  store  of  McNeil  and  desired  him  to  send 
for  the  tea.  The  defendant  being  present  at 
the  time,  desired  a  shop  boy  of  McNeil's  to 
send  a  cartman  for  the  tea,  the  boy  did  so,  and 
the  tea  was  delivered  by  the  plaintiffs  to  the 
cartman, and  conveyed  to  McNeil's  store, where 
two  of  the  chests  only  were  taken  off  the  cart 
aud  weighed,  at  the  instance  and  in  the  pres- 
ence of  the  defendant,  McNeil  not  being  pres- 
ent. These  two  chests  were  again  put  on  the 
cart,  Mason  observing  that  it  was  unnecessary 
to  remove  them  into  McNeil's  store,  as  he  had 
purchased  them  from  McNeil.  The  boy  then 
went  off  in  search  of  McNeil,  and  not  being 
able  to  find  him,  he  returned  to  the  store.  In 
the  meantime  Mason  had  gone  off  with  the 
tea.  It  appeared,  also,  that  McNeil  was  at 
tli  is  time  insolvent,  and  that  the  plaintiffs  never 
2'26f]  received  payment  for  the  tea;  fthat  the 
shop  boy  above  mentioned  was  not  a  regular 
clerk  of  McNeil,  but  merely  employed  to  look 
after  the  store  during  McNeil's  absence. 

Mr.  Wells,  for  defendant,  contended  that  the 
sale  to  McNeil  was  complete,  and  that  the  title 

ceived  as  cash  when  given  in  payment,  is  in  form 
and  reality  a  bill  of  exchange.  It  possesses  all  the 
requisites  of  a  bill.  It  has  been  held  to  be  negotiable. 
Chit.,  16 ;  7  T.  R.,  423.  It  is,  therefore,  necessary  to 
present  it  for  payment,  and  is  generally  subject  to 
the  same  rules.  The  draft  itself  implies  that  payment 
is  to  be  demanded  of  the  drawees.  The  person  who 
takes  it  receives  it  on  that  condition.  It  is  not  a 
direct  promise  to  pay  by  the  drawer,  as  by  the 
maker  of  a  promissory  note,  but  the  drawer  under- 
takes that  the  drawee  shall  accept  and  pay,  and  is 
answerable  only  in  case  of  his  failure.  It  is  accord- 
ingly, considered  not  as  due  from  him  until  such 
demand  be  made  and  the  drawee  refuses  payment." 

The  want  of  funds  in  the  hand  of  the  drawee 
excuses  the  want  of  notice  of  non-payment,  but 
does  not  excuse  the  non-presentment ;  because  the 
drawee  may  pay  for  the  honor  of  the  drawers.  Ib. 
The  check  or  bill  must  also  be  presented  within  a 
reasonable  time,  otherwise  the  holder  takes  upon 
himself  the  risk  of  the  banker's  responsibility.  But 
where  the  drawer  withdraws  his  funds,  and  the 
responsibility  of  the  Bank  remains  good,  the  dra\y- 
er  cannot  avail  himself  of  want  of  presentment  in 
season  ;  this  would  be  to  allow  him  to  avail  himself 
of  his  own  fraud.  Conroy  v.  Warren,  3  Johns.  Gas., 
264. 

1. — To  make  a  valid  aud  binding  sale  of  goods, 
wares  or  merchandise,  where  the  price  amounts  to 
ten  pounds  or  upwards,  the  Statute  of  Frauds  (1  R. 
L.,  75)  requires  that  there  should  either  be  a  memo- 
randum  in  writing  of  the  bargain,  signed  by  the 
parties  to  be  charged,  or  by  their  authorized  agents  : 
or  that  something  should  be  paid  as  earnest,  to  bind 
the  bargain,  or  in  part  payment ;  or  that  the  buyer 
should  accept  part  of  the  goods  so  sold  and  actually 
receive  the  same.  The  contract  of  sale,  therefore, 
in  this  case,  between  the  plaintiff  and  McNeil,  was 
manifestly  imperfect  under  the  Statute ;  there  was 
no  memorandum,  no  earnest,  no  part  payment,  no 
acceptance,  and  consequently  no  sufficient  delivery. 
The  subject  of  delivery  under  this  Statute,  has  been 
already  considered  in  a  note  to  the  case  of  Johnson 
v.  Smith,  ante,  &o. 

ANTHON. 


of  the  plaintiffs  to  the  tea  was  devested  by  the 
delivery  to  McNeil. 

Mr.  D.  B.  Ogden,  contra. 

"THOMPSON,  Ch.  J.  The  acts  of  the  [*165 
more  shop  boy,  out  of  the  scope  of  his  duty,  as 
was  the  case  here,  are  not  obligatory  on  his  mas- 
ter. The  delivery  of  a  bill  of  parcels  may,  in 
some  cases,  be  equivalent  to  a  delivery  of  the 
goods,  as,  for  example,  where  the  bill  of  par- 
cels is  delivered  and  payment  made.  The  ven- 
dee may  then  assert  his  title  to  the  goods  upon 
a  refusal  to  deliver.  The  sale  in  this  case  to 
McNeil  was  not  perfected.  To  make  the  de- 
livery under  the  circumstances  of  this  case  a 
valid  delivery,  acquiescence  on  the  part  of 
McNeil  was  necessary.  Nothing  of  that  kind 
occurred  here  ;  he  might  have  refused  to  re- 
ceive, and  in  consequence  of  such  refusal,  the 
title  to  the  tea  would  have  remained  in  the 
plaintiffs,  and  they,  possibly,  might  have  been 
entitled  to  damages  against  McNeil  for  a  breach 
of  contract.  This,  also,  was  a  sale  for  cash  to 
McNeil,  and  no  cash  having  been  paid,  the 
plaintiffs  had  a  right  to  stop  the  goods  at  the 
time  Mason  took  possession.1 

f  Verdict  for  plaintiff,  fw  value  of  [f227-229 
the  six  chests  of  tea,  at  the  market  price  at  the 
time  defendants  took  possession,  with  interest,  by 
way  of  damages. 


*fSCHUREMAN  ET  AL.  [*166  f230 

CAVE  WITHERS. 

Common   Garner — Voluntary  Services — Quan- 
tum Meruit. 

Where  a  common  carrier  transports  property 
against  the  express  orders  of  the  owner,  it  is  a 

But  again  :  even  if  the  sale  as  between  the  plaintiff 
and  McNeil  had  been  perfect,  the  plaintiff's  right  to 
recover  against  Mason  would  have  been  clear,  on 
the  ground  stated  by  the  Chief  Justice  at  the  con- 
clusion of  the  decision.  The  sale  to  McNeil  was  a 
sale  for  cash,  and  consequently  conditional,  so  that 
upon  non-payment  at  the  time  of  delivery,  the 
plaintiff  could  repossess  himself  of  the  property 
sold.  Upon  a  contract  to  sell  goods,  where  no 
credit  is  stipulated  for,  the  vendor  has  a  lien ;  so 
that  if  the  goods  be  actually  delivered  to  the  vendee, 
and  upon  demand  then  made,  he  refuses  to  pay,  the 
property  is  not  changed,  and  the  vendor  may  law- 
fully take  the  goods  as  his  own,  because  the  deliv- 
ery was  conditional.  Platt,  J".,  Palmer  v.  Hand,  13 
Johns.,  434;  vide,  etiam,  McDonald  v.  Hewett,  15 
Johns.,  351.  Against  a  person  who  has  become  a  hona 
fide  purchaser,  between  the  delivery  and  the  demand 
of  payment  by  the  vendor,  perhaps  the  vendor's  lien 
could  not  exist,  but  might  be  as  to  such  a  purchaser 
devested  by  the  laches,  in  not  enforcing  the  rights 
at  the  moment  of  delivery.  But  in  this  case  Mason 
was  not  a  hona  fide  purchaser  from  McNeil ;  he  ob- 
tained possession  by  misrepresentation  ;  his  posses- 
sion, therefore,  was,  as  to  the  vendor,  the  posoession 
of  McNeil. 

In  the  case  of  Palmer  v.  Hand,  cited  above,  the 
vendor's  right  was  enforced  against  a  person  who 
had  hona  fide  advanced  money  on  the  goods  to  the 
vendee,  while  they  were  in  the  course  of  delivery, 
and  who  haS  received  them  as  a  pledge  for  such 
advances,  before  the  vendor  had  asserted  his  right: 
the  vendor,  however,  having  asserted  his  right  as 
soon  as  the  whole  parcel  was  delivered.  An  acqui- 
escence by  the  vendor,  in  a  delay  of  payment, 
amounting1  to  evidence  of  credit  given, would  devest 
the  lien. 


NOTE.— Gratuitous  service—  Witt  not  support  ac- 
tion. See  Bartholamew  v.  Jackson,  20  Johns.,  28, 
note. 

Interest  on  accounts.  See  Newell  v.  Griswold,  6 
Johns.,  45,  note. 
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gratuitous  act,  and  he  cannot  recover  a  compensa- 
tion for  it,  and  a  receipt  of  the  property  by  the 
owner  will  not  alter  the  case.  If  a  common  carrier 
demand  compensation  on  a  quantum  meruit,  the 
owner  may  show,  in  bar  of  such  compensation,  that 
the  goods  were  damaged  in  the  transportation  to  an 
amount  exceeding'  that  of  a  fair  rate,  for  the  safe 
carriage.  The  jury  may  allow  interest  on  freight, 
after  a  demand. 

A  SSUMPSIT  for  the  freight  of  a  quantity  of 
-IJL  flour  transported  by  the  plaintiffs  as  com- 
mon carriers  for  the  defendant,  from  Lam- 
berton,  in  the  State  of  N.  J.,  to  the  City  of 
N.  Y. 

Plea,  the  general  issue,  with  special  notice 
that  the  flour  had  been  damaged  in  the  trans- 
portation, by  the  negligence  of  the  plaintiffs. 
The  plaintiffs  having  proved  the  transportation 
of  the  flour  in  controversy,  by  the  Raritan  and 
Delaware  line  of  wagons,  of  which  they  were 
the  proprietors,  the  delivery  of  it  to  the  defend- 
ant in  the  City  of  N.  Y. ,  and  the  current  rate 
of  freight  at  the  time,  rested  their  case. 

Mr.  Emmet,  for  the  defendant,  then  offered 
to  prove  that  the  plaintiffs  had,  previous  to  the 
transportation  of  the  flour  in  controversy,  trans- 
167*J  ported  other  flour  f or  *the  defendant  in 
the  same  line,  which  was  delivered  to  him  in  N. 
Y.  in  a  very  damaged  condition,  and  that  he 
thereupon  told  the  plaintiffs  expressly  that 
l  hey  should  not  carry  any  more  flour  for  him. 
That  with  regard  to  the  parcel  in  controversy, 
he  had  caused  it  to  be  consigned  to  himself  at 
Lamberton,  so  that  the  plaintiffs  might  have 
231  f]  nothing  to  do  with  fit  there,  but  being 
absent  from  Lamberton  when  the  flour  arrived 
there,  the  plaintiffs  took  possession  of  it  with- 
out his  orders  or  consent,  and  transported  it  to 
N.  Y.  That,  in  the  course  of  the  transporta- 
tion, the  plaintiffs  had  negligently  exposed  the 

1.— It  is  one  of  the  first  principles  of  law,  that  ap 
ossunipstt  cannot  be  raised  by  doing  an  act  against 
the  will  of  the  party  sought  to  be  charged.  1  D.  & 
E.,  30 ;  7  Mass.,  107 ;  5  Johns.,  277 ;  10  Johns.,  249. 
Such,  also,  is  the  rule  of  the  civil  law,  "Invitus  nemo 
quid  facere  cogitur."  In  general,  when  the  act  done 
is  beneficial  to  the  defendant,  the  law  implies  a 
promise  to  pay  a  reasonable  compensation;  but 
whenever  the  presumption  of  such  promise  is  ex- 
cluded, as  where  it  appears  that  the  act  was  done 
against  the  consent  of  the  defendant,  the  implied 
promise  cannot  be  raised.  1  Esp.  Dig.,'176  ;  7  Mass., 
107.  Thus,  when  money  is  paid,  against  the  express 
assent  of  the  party,  for  whose  use  it  is  supposed  to 
have  been  paid,  no  action  will  lie  for  the  money  so 
paid.  Stokes  v.  Lewis,  1  T.  R.,  20  ;  2  Com.  on  Cont., 
151. 

In  the  principal  case,  the  receiving  the  goods 
transported  would  have  been  prima  facie  sufficient 
evidence  per  se  of  assent,  to  have  fixed  the  liability 
to  compensation,  and  to  raise  an  implied  assnimpstt 
against  defendant,  particularly,  too,  as  it  is  held 
that  when  an  act  is  done  in  the  course  of  a  person's 
business  or  employment,  such  act  shall  not  be 
deemed  a  voluntary  courtesy.  Thus  an  indebitatus 
assumpsit  for  carrying  herrings,  the  plaintiff  gave 
in  evidence  that  he  was  a  porter  at  Yarmouth,  and 
that  when  the  herring  ships  came  in  he  went  of  his 
own  head  and  carried  a  certain  quantity  to  defend- 
ant's house,  which  were  received  by  him.  This  was 
held  on  the  ground  above  mentioned  gf>od  evidence 
to  support  the  action.  1  Esp.  Dig.,  178 ;  Jones'  Law 
of  Bail,  43.  But  the  receipt  of  the  goods  in  the  prin- 
cipal case,  was  after  an  express  order  not  to  trans- 
port, and  consequently  as  the  owner  could  not  do 
otherwise  than  receive  his  property,  the  act  of 
transportation  remained  a  voluntary  courtesy. 

2.— The  case  of  Basten  v.  Butler,  7  East,  479,  is  a 
leading  case  on  this  subject.  There  the  plaintiff 
claimed  upon  a  quantum  meruit  for  services  ren- 
dered, and  tne  court  decided  that  it  was  competent 
to  the  defendant,  upon  the  general  issue,  to  prove 
that  the  services  rendered  were  of  no  value.  So  in 
Parnsworth  v.  Garrard,  1  Campb.,  39,  the  same  point 
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flour  to  the  weather,  so  that  when  delivered  in 
N.  Y.,  it  was  so  much  damaged  that  there  was 
a  loss  of  $4  on  each  barrel. 

He  contended  :  1st.  That  these  facts  would 
show  that  there  was  no  subsisting  contract 
between  the  parties,  either  express  or  implied, 
and  that,  therefore,  the  transportation  by 
plaintiffs  was  merely  gratuitous.  2d.  That  if 
there  was  an  implied  contract,  it  rested  on  the 
quantum  meruit,  and  as  there  were  no  merito- 
rious services  rendered,  the  plaintiffs  could  re- 
cover nothing. 

Mr.  D.  B.  Ogden,  for  the  plaintiffs,  objected 
to  this  testimony.  He  contended  that  the  re- 
ceipt of  the  flour  by  the  defendant  in  N.  Y., 
upon  the  delivery  by  the  plaintiffs,  created  a 
sufficient  contract  by  implication.  And  that 
as  to  the  damaged  state  of  the  flour,  that 
ought  to  be  the  subject  of  a  distinct  action. 

THOMPSON,  CTt.J.  The  testimony  is  admissible. 
If  the  plaintiffs  transported  this  flour  against 
the  express  orders  of  the  defendant,  it  was  a  . 
gratuitous  act  on  their  part,  and  they  are  not 
entitled  to  demand  compensation.  The  fact 
that  defendant  received  his  own  property  upon 
the  *plaintiffs'  delivery  in  N.  Y.,  can-  [*168 
not  alter  the  case.1  fAs  to  the  second  [|232 
point,  this  being  an  action  for  a  compensation 
upon  a  quantum  meruit,  for  services  rendered, 
the  defendant  has  a  right  to  go  into  evidence, 
to  show  that  no  fservice  was  in  fact  ren-  [f 233 
dered.2  The  defendant,  however,  failed  in  his 
proof,  and  the  plaintiffs  then  claimed  interest 
on  the  freight. 

t*THOMPSON,  Ch.  J.  I  do  not  [f234  *]  69 
think  this  is  a  case  in  which  interest  can  be  al- 
lowed. If  the  plaintiffs  can  show  a  demand  of 

was  ruled.  And  Lord  Ellenborough  there  says  this 
action  is  founded  on  a  claim  for  meritorious  serv- 
ices—the plaintiff  is  to  recover  what  he  deserves. 
It  is,  therefore,  to  be  considered  how  much  he  de- 
served, or  if  he  deserves  anything.  If  the  defendant 
has  derived  no  benefit  from  his  services,  he  deserves 
nothing,  and  there  must  be  a  verdict  against  him. 
There  was  formerly  considerable  doubt  on  this  point. 
The  late  Mr.  Justice  Fuller  thought  (and  I,in  defer- 
ence to  so  great  an  authority,  have  sometimes  ruled 
the  same  way)  that  in  cases  of  this  kind,  a  cross 
action  for  the  negligence  was  necessary,  but  that  if 
the  work  be  done,  the  plaintiff  must  recover  for  it. 
I  have  since  had  a  conference  with  the  judges  on  the 
subject,  and  I  now  consider  this  as  the  correct  rule, 
that  if  there  has  been  no  beneficial  service,  there 
shall  be  no  pay ;  but  if  some  benefit  has  been  de- 
rived, though  not  to  the  extent  expected,  this  shall 
go  to  the  amount  of  the  plaintiff's  demand,  leaving 
the  defendant  to  his  action  for  negligence.  The 
claim  shall  be  co-extensive  with  the  benefit.  What- 
ever difficulties  heretofore  existed  on  this  subject, 
rested  chiefly  on  the  supposed  surprise  to  which  a 
defense  of  this  kind  exposed  the  plaintiff.  But  this 
argument,  when  the  action  is  founded  upon  aquan- 
tum,  meruit,  is  fully  answered  in  the  case  of  Basten 
v.  Butler.  It  is  there  observed  by  Lawrence  J"..  that 
where  the  plaintiff  comes  upon  a  quantum-  meruit, 
this  defense  can  be  no  surprise  upon  him, because  it  is 
part  of  his  case,  and  he  must  necessarily  come  pre- 
pared to_  show  what  the  work  was  worth. 

A  distinction  seems,  however,  to  be  taken,  where 
a  specific  sum  has  been  agreed  to  be  paid  by  the  de- 
fendant :  because  there  the  plaintiff  may  have  some 
ground  to  complain  of  surprise,  if  evidence  be  ad- 
mitted under  the  general  issue,  to  show  that  the 
work  done  and  materials  provided  were  not  worth 
so  much  as  was  contracted  to  be  paid,  inasmuch  as 
he  may  only  come  prepared  to  prove  the  agreement 
for  the  specific  sum  and  the  work  done.  But  even 
in  this  case,  the  defense  is  admissible,  if  notice  is 
given  that  payment  is  disputed  on  the  ground  of 
the  inadequacy  of  the  work  done.  Ib. 

ANTHON. 


1816 


BRISTOL  v.  PARKER. 


169 


payment,  interest  may  then  be  charged  from 
the  date  of  the  demand.  The  plaintiffs  then 
proved  a  demand,  and  the  jury  found  for  the 
plaintiffs  the  amount  of  freight  claimed,  with 
interest  from  the  time  of  the  demand. 

Mr.  D.  B.  Ogden  for  plaintiffs. 

Mr.  Emmet  for  defendant. 
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Act 


{BRISTOL,  qui  tarn, 

v. 
JACOB  BARKER 

Relative  to    Passing  -and  Receiving  Bank 
Notes — Individuals. 

The  Act  entitled  "  An  Act  to  Prevent  the  Passing 
.and  Receiving  of  Bank  Notes  less  than  the  Nominal 
Value  of  One  Dollar,  and  to  Restrain  Unincorpo- 
rated Banking:  Associations,"  does  not  restrain  an 
individual  from  issuing  notes,  receiving  deposits, 
and  making  discounts. 

THIS  was  a  qui  tarn  action,  brought  against 
the  defendant  for  a  penalty  of  $1,000,  on 
17O*]  the  *2d  section  of  the  Act  entitled  "An 
Act  to  Prevent  the  Passing  and  Receiving  of 
Bank  Notes,  less  than  the  Nominal  Value  of 
One  -Dollar,  and  to  Restrain  Unincorporated 
Banking  Associations"  (2d  Rev.  L.,  234).  The 
section  on  which  the  action  was  founded,  is  in 
the  following  words  :  "  2d.  And  be  it  further 
enacted,  that  no  person,  unauthorized  by  law, 
shall  subscribe  to  or  become  a  member  of  any 
association,  institution  or  company,  or  propri- 
etor of  any  bank  or  fund,  for  the  purpose  of 
issuing  notes,  receiving  deposits,  making  dis- 
counts, or  transacting  any  other  business, 
which  incorporated  banks  may  or  do  transact, 

1. — This  case  came  before  the  Supreme  Court  upon 
a  notice  to  set  aside  the  nonsuit,  which  was  derived 
in  May  Term,  1817, 14  Johns.,  208.  The  construction 
given  to  the  Statute  at  N.  P.  was  confirmed  by  the 
court.  The  only  difficulty  to  which  the  attention  of 
the  court  seems  to  have  been  drawn  in  opposition 
to  that  construction,  arose  from  the  word  "  propri- 
etor," as  used  in  the  Act.  And  upon  this,  the  court 
remarked  that  there  was  no  difficulty  in  giving  force 
and  effect  to  all  the  words  used  in  the  Act,  and  still 
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by  virtue  of  their  respective  Acts  of  Incorpora- 
tion, and  if  any  person  unauthorized  by  law, 
as  aforesaid,  shall  hereafter  subscribe,  or  be- 
come a  member  or  proprietor  as  aforesaid,  he 
shall  forfeit  and  pay  for  every  such  offense 
the  sum  of  one  thousand  dollars,  to  be  recov- 
ered by  any  person  who  shall  suefpr  the  same, 
in  an  action  of  debt,  one  half  thereof  tq  his  own 
use,  and  the  other  half  to  the  use  of  the  people 
of  this  State.  And  all  notes  and  securities  for 
the  payment  of  money,  or  the  delivery  of 
property,  made  or  given  to  any  such  associa- 
tion, institution  or  company,  not  authorized  as 
aforesaid,  shall  be  null  and  void."  The  plaintiff 
then  proved  that  the  defendant,  at  the  time 
laid  in  the  declaration,  was  fine  pro-  [f236 
prietor  of  a  bank,  called  the  "Exchange  Bank," 
in  the  City  of  N.  Y.  ;  that  from  that  Bank 
notes  were  isued,  and  that  deposits  were  re- 
ceived there  and  discounts  made  ;  but  the 
witness  who  proved  these  facts,  stated,  on  his 
cross-examination,  that  the  defendant  was  the 
sole  owner  of  the  establishment,  and  was  not 
associated  with  any  other  person  or  company 
in  said  Bank. 

Mr.  Wells,  for  defendant,  on  this  testimony, 
moved  a  nonsuit. 

Mr.  T.  L.  Ogden,  contra. 

*THOMPSON,  Ch.  J.  I  can  see  no  [*171 
foundation  for  this  action.  The  Statute  is 
penal,  and  a  very  plain  and  obvious  construc- 
tion appears  on  the  face  of  it.  It  was  intended 
to  restrain  banking  associations  unincorporat- 
ed. An  individual  may  certainly,  by  law,  issue 
notes,  receive  deposits  and  make  discounts. 

Plaintiff  nonsuited. } 
Affirmed— 14  Johns.,  285. 

confining  their  application  to  companies,  or  associa- 
tions, except  as  to  the  word  "proprietor;"  in  regard 
to  which  they  observed  that  there  appeared,  at  first 
view,  to  be  some  little  difficulty,  but  that  taking  the 
whole  section  together,  that  word  might  be  satisfied, 
by  considering  it  used  as  synonymous  to  the  word 
"  member,"  and  that  the  clause  might  then  be  read, 
and  understood,  as  declaring  that  no  person  unau- 
thorized by  law,  should  become  a  member,  or  pro- 
prietor with  others,  of  any  bank  or  fund,  &c.| 
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SITTINGS  AFTER  OCTOBER  TERM.  1816.-Coram  MB.  JUSTICE  VAN  NESS. 


1  73*  237f]  *fQUAY 

c. 
THE  EAGLE  FIRE  INSURANCE  CO. 

Evidence — Exemplification  of  Mortgage  Becoi'd 
of  Another  State. 

An  exemplification  of  a  registry  of  a  mortgage, 
recorded  in  a  neighboring  State,  cannot  be  read  in 
evidence ;  the  original  mortgage  must  be  produced. 

rpHIS  action  was  brought  to  recover  the  sum 
JL  of  $10,000,  insured  by  defendants  on  cer- 
tain premises  owned  by  the  plaintiff,  at  Long 
Branch,  in  Monmouth  Co.,  N.  J.,  which  were 
destroyed  by  fire  in  May,  1815.  The  plaintiff 
having  proved  his  case,  the  defendants  offered 
to  show  that  the  plaintiff  had  bought  the 
premises  insured,  subject  to  certain  mortgages, 
238f]  and  that  his  interest  therein  fwas  only 
about  $1,000.  This  was  objected  to  by  the 
plaintff,  but  the  testimony  was  received  by 
the  court.  The  defendants  then  offered  in 
evidence  exemplifications  of  registry  of  cer- 
tain mortgages  on  the  premises  in  controversy, 
duly  taken  from  the  office  of  the  clerk  of  the 
County  of  Monmouth,  N.  J. 
174*]  *Mr.  D.  B.  Off  den,  contended  that  the 
original  mortgages  ought  to  be  produced;  that 
a  mere  examplification  of  the  registry  was  insuf- 
ficient. That  the  Statute  of  N.  J.,  Relative  to 
the  Recording  of  Mortgages,  contained  no 
clause  making  the  registry  evidence,  and  that  if 
there  had  ever  been  such  a  clause,,  still  the 
party  would  be  bound  to  conform  himself  to 
the  rule  of  evidence  in  our  own  courts,  which 
would  require  the  production  of  the  original 
mortgage.  Our  Statute  not  referring  to  for- 
eign deeds,  recorded  in  foreign  countries. 
Mr.  Emmet,  contra. 

VAN  NESS,  J.  The  exemplification  is  not 
evidence  ;  the  original  mortgage  must  be  pro- 
duced. In  suits  in  our  own  courts,  the  rules 
of  evidence  there  established  must  be  observed. 
The  rule,  as  contended  for  by  the  defendants, 
would  make  a  mere  registry  of  all  foreign 
deeds  evidence,  which  might'be  productive  of 
serious  evil. 

Cited  in-28  N.  Y.,  27  o. 
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fWILSON  v.  BOERUM. 

Declarations  in  extremis,  when  admissible  in  civil 
cases. 

THIS  was  an  action  on  a  promissory  note 
made  by  one  Schieffelin,  in  favor  of  the 
defendant,  by  him  indorsed  to  one  Brown,  and 
by  him  to  plaintiff.  The  defense  was,  that 
the  note  had  been  made  for  the  purpose  of 
raising  money  for  the  benefit  of  Schieffelin, 
by  discounting  it,  and  had  been  delivered  by 
Brown  to  the  plaintiff,  for  that  purpose,  who- 
had  applied  it  to  his  own  use. 

The  defendant  offered  to  prove  this  fact  by 
the  declaration  of  Brown,  while  in  extremis. 

*Mr.  Sampson  contended  that  such  [*17«> 
evidence  was  only  admissible  in  criminal  cases. 

Mr.  Van  Wyck,  contra. 

VAN  NESS,  J.  The  same  principles  which 
make  dying  declarations  evidence  in  criminal 
cases,  make  them  a  fortiori  evidence  in  civil 
cases.  They  are  to  be  received  with  great 
caution,  and  ought  to  be  disregarded  by  a  jury,, 
if  unsupported  by  circumstances  testified  to  in 
the  cause.  There  is  no  case  in  our  own 
books  in  which  this  point  is  decided.  I  have- 
had  occasion  to  consider  it  in  an  important 
case  in  another  county,  and  am  decidedly  in 
favor  of  the  admissibility  of  the  evidence.. 
There  are  two  cases  in  the  English  books  ia 
which  such  declarations  were  received  in  civil 
cases. 

fThe  defendant  then  proved  that  [f240- 
Brown  died  of  a  consumption,  and  that  when 
all  hopes  of  recovery  were  at  an  end,  and 
after  he  considered  himself  a  dying  man,  he 
told  his  wife,  in  a  private  conversation,  that 
the  note  in  controversy  had  been  drawn  and 
indorsed  for  the  purpose  of  getting  it  dis- 
counted for  Schieffelin,  the  maker  ;  that  it  was 
delivered  to  the  plaintiff  for  that  purpose  :. 
that  he  never  paid  any  value  for  it,  and  instead 
of  applying  it  to  the  purpose  for  which  it  was 
made,  he  had  *con  verted  it  to  his  own[*17<> 
use,  by  pledging  it  for  a  debt.  Vide  WoodhulT 
v.  Holmes,  10  Johns.,  231.) 

Verdict  for  defendan  t. l 

1.— In  August  Term,  1818  (15  Johns.,  286),  thi* 
verdict  was  set  aside,  and  a  new  trial  ordered,  th& 
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SITTINGS  AFTER  MAY  TERM,  1818.— Caram  MR.  JUSTICE  SPENCER. 


177*  f241]  *fDENTON  ET  AL. 


BOURS  AMD  MCGREGOR  ET  AL. 

Covenant  —  Pleading. 

The  plea  of  non  est  factum  puts  the  execution  of 
the  deed  alone,  in  issue. 

The  defendant  need  not  plead  more  of  a  deed 
than  makes  for  him  ;  the  plaintiff,  if  he  relies  on 
conditions,  must  plead  them  by  way  of  replication. 

A  SSUMPSIT  on  several  promissory  notes. 
A.     Plea,  covenant  not  to  sue. 

Eep'n.  non  est  factum. 

The  deed,  when  produced  under  this  issue, 
appeared  to  be  a  composition  deed,  subject 
242f]  to  two  conditions.  First,  to  the  fpay- 
ment  of  a  certain  sum  of  money,  on  a  speci- 
fied day,  and  second,  to  be  void,  unless  signed 
by  all  the  creditors. 

Mr.  Ogden,  for  plaintiff,  contended  that  the 
plea  was  not  supported  by  the  proof,  the  deed 
pleaded  being  an  absolute  deed,  and  the  one 
produced  a  conditional  one  ;  and  that  the  de- 
fendants ought,  at  all  events,  to  pro  PC  per- 
formance of  the  conditions,  in  order  to  give 
it  effect  as  an  absolute  deed. 

178*]  *Mr.  Emmet,  contra,  contended  that, 
under  the  issue,  it  was  enough  for  the  defend- 
ants to  produce  and  prove  the  deed;  that  if  the 
plaintiff  intended  to  rely  on  the  non-perform- 
ance of  the  conditions,  he  ought  to  have 
availed  himself  of  them  in  his  replication. 

court  beiner  of  opinion  that  the  declarations  of 
Brown  ought  not  to  have  been  received  in  evidence. 
The  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  said  that  no  case  either  in  the  English  courts, 
or  in  our  own,  had  fallen  under  his  observation, 
where  such  evidence  had  been  admitted  in  a  civil 
suit.  Wright  v.  Little.  3  Burr.,  1244  ;  1  W.  BL,  345, 
and  Averon  v.  Lord  Kinnaird,  6  East,  188,  which  are 
probably  the  two  cases  alluded  to  by  the  judge  at 
N.  P.,  and  commented  on  by  the  Chief  Justice  in  his 
opinion,  and  considered  by  the  court  as  not  sup- 
porting, in  any  manner,  the  rule  contended  for  by 
the  defendant.  And  upon  a  full  review  of  all  the 
English  cases,  the  court  decided  that  declarations 
in  extremis  are  inadmissible  evidence,  except  in  the 
single  case  of  homicide.  15  Johns.,  286. 

1.  —  The  material  part  of  the.  covenant  omitted  in 
the  defendant's  plea,  was  in  the  nature  of  a  condi- 
tion precedent  ;  the  covenant  was  to  be  void,  if  not 
signed  by  all  the  creditors.  The  plea  was  certainly 
bad  in  this  particular,  but  the  only  mode  for  the 
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SPENCER,  J.  Upon  the  plea  of  non  est  fac- 
tum the  execution  of  the  deed  is  alone  in  con- 
troversy. The  defendant  is  not  bound  to  plead 
more  of  the  deed  then  makes  for  him.  If  the 
plaintiff  intended  to  reply  on  the  condition,  ha 
ought  to  have  pleaded  it  by  way  of  replication. ' 

Messrs.  Manning  and  D.  B.  Ogden,  for 
plaintiff. 

Messrs.  Ely,  McCoun  and  Wells  for  defendant. 


t*DOE,  ex  dem.  BAILEY,  [f243*179- 

t>. 
SMYTH. 

"  From  the  first  day  of  May,"  is  exclusive. 

"P  JECTMENT  for  a  dwelling  house  in  the 
-L^  City  of  N.  Y.  The  demise  in  the  declara- 
tion was  laid  "  on  the  first  day  of  May,  1816." 

The  plaintiff  opened,  that  the  hiring  had 
been  for  one  year,  ending  the  first  of  May, 
1817,  and  that  the  tenant  had  at  the  expiration 
of  the  term,  held  over. 

To  prove  the  hiring  for  one  year,  he  pro- 
duced a  contract  in  the  following  words  :  "I 
agree  to  allow  T.  Bailey  $800  for  the  house, 
number  one  hundred  and  forty-four,  Green- 
wich Street,  from  the  first  of  May  next,  until 
the  first  of  May,  1817."  He  also  proved  notice 
to  quit. 

SPENCER,  J.  Notice  to  quit  was  unnecessary  r 
as  the  contract  of  hiring  was  for  a  specific 
time. 


plaintiff  to  avail  himself  of  it,  was  by  praying  oyer 
of  the  covenant  enrolling  it  and  demurring:  for 
the  defendant,  by  only  showing  part  of  the  indent- 
ure, deprives  the  plaintiff  of  the  opportunity  of 
assigning  a  breach  in  the  other  part  omitted.  Hud- 
son v.  Spier,  3  Lev.,  50;  Com.  PL,  2.  3.  Non  est  factum 
in  covenant  only  puts  the  deed  in  issue.  1  Chit., 
432.  Thus,  in  the  case  of  Gordon  v.  Gordon,  1  Stark., 
294,  which  was  an  action  of  covenant,  to  which  de- 
fendant pleaded  non  est  factum.  Upon  reading  the 
deed  in  evidence  at  the  trial,  it  appeared  that  it  con- 
tained a  proviso,  qualifying  the  covenant,  which 
had  not  been  noticed  in  the  declaration.  The  coun- 
sel for  the  defendant,  contended  that  this  proviso 
ought  to  have  been  stated  on  the  record.  But  Lord 
Ellenborough  overruled  the  objection,  and  said  by 
taking  proper  steps  the  proviso  might  have  been 
introduced  on  the  record,  and  the  defendant  might 
have  demurred,  but  no  advantage  can  be  taken 
upon  the  plea  of  non  est  factum. 
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Mr.  Burr,  for  defendant,  then  contended, 
that  from  the  plaintiff's  own  showing  the  title 
was  in  the  defendant  on  the  day  of  the  demise 
laid  in  the  declaration.  That  this  was  a  fatal 
error,  and  that  plaintiff  could  not  recover. 

U44f]  fSpENCER,  J.  The  demise  may  be  laid 
at  any  time,  when  the  plaintiff  has  a  right  of 
entry.  "  From"  the  first  day  of  May,  1816,  is 
exclusive  ;  the  right  therefore  was  in  plaintiff 
on  the  first  of  May,  1816,  and  the  demise  is  well 
laid  ' 

Mr.  Hoffman  for  plaintiff. 
Mr.  Burr  for  defendant. 


ISO*  245,  246f]  *fBLUNT  t>.  ZUNTZ. 

Slander  —  Privileged     Communication  —  De- 
murrer, when  Necessary. 

Words  used  by  an  attorney,  in  detailing1  a  state- 
ment of  a  case,  to  a  person  to  whom  he  applies  to 
become  security  on  the  bringing  of  a  writ  of  error, 
are  to  be  deemed  made  in  the  course  of  judicial 
proceedings,  and  are  privileged,  ut  semb. 

If  the  words  laid  in  the  declaration  are  not  ac- 
tionable, the  defendant  must  demur  or  move  in 
arrest  of  judgment;  he  cannot  avail  himself  of  the 
ground  at  the  trial. 


was    an   action  of    slander,    brought 
JL   against  the  defendant,  an  attorney  of  the 
<;ourt. 


1. — The  demise  is  a  mere  matter  of  form,  and  is 
amendable,  it  being  merely  a  part  of  the  fiction  of 
the  action.  Vide  Adams  on  Eject.,  199.  In  England, 
an  amendment  of  the  demise  has  been  allowed, 
after  issue  made  up,  and  after  the  cause  had  been 
set  down  for  trial  at  the  sittings.  In  the  case  of 
Doe  v.  Miller,  K.  B.  H.  T.,  1814,  M.  S.,  cited  in  Adams 
on  Ejectment,  ut  sup.,  the  issue  had  been  made  up, 
and  the  cause  set  down  for  trial  at  the  first  sittings 
in  Middlesex,  in  1814,  Hil.  Term,  but  being  entered 
late  in  the  papers,  it  stood  over  until  the  sec- 
ond sittings.  Two  days  before  the  second  sit- 
tings a  rule  to  show  cause  why  the  day  of  the 
demise  should  not  be  altered  was  obtained  by 
plaintiff,  which  rule  was  made  absolute  before  the 
rising  of  the  court  on  the  morning  of  the  second 
sittings.  In  our  courts,  however,  the  principle  of 
allowing  an  amendment  of  a  demise  has  been  car- 
ried still  farther.  And  the  plaintiff  has  been  allowed 
to  amend  it  even  at  the  trial.  In  the  case  of  Black- 
well  v.  Patten,  7  Cr.,  471,  the  plaintiff  at  the  trial  at 
the  Circuit  Court  for  the  District  of  Tennessee, 
offered  in  evidence  a  deed  to  his  lessors,  bearing 
date  after  the  demise  laid  in  the  declaration,  to  the 
admission  of  which  deed  the  defendant  objected, 
but  the  court  overruled  the  objection,  and  admitted 
it  to  be  read  in  evidence,  saying  the  date  of  the 
demise  was  immaterial,  and  the  plaintiff  might 
amend  the  declaration.which  he  did  before  the  jury 
retired  from  the  bar.  A  bill  of  exceptions  was  then 
tendered  upon  this  and  other  grounds,  and  the 
question  came  before  the  Supreme  Court  of  the  U. 
S.,  on  a  writ  of  error.  The  counsel  for  defendant 
there  contended  that  the  amendment  ought  not  to 
have  been  allowed  after  the  jury  was  sworn,  but  it 
was  decided  that  the  amendment  had  been  properly 
allowed— the  court  stopping  the  counsel  for  the 
plaintiff  in  his  argument  on  that  point.  Chief  Jus- 
tice Marshall,  in  pronouncing  the  opinion  of  the 
court  said  :  "  In  an  ejectment  the  lease  is  entirely 
a  fiction,  invented  for  the  purpose  of  going  fairly  to 
trial  on  the  title.  Courts  have  exercised  a  full  dis- 
cretion in  allowing  it  to  be  amended.  A  plaintiff 
has  frequently  been  allowed  to  enlarge  the  time 
when  it  has  expired  before  a  final  decision  of  the 
cause.  Between  making  the  time  extend  to  a  more 
distant  day  and  commence  at  a  later  day,  the  court 
can  perceive  no  difference  in  substance.  They  are 
modifications  of  the  same  power,  intended  to  affect 
the  same  object,  and  although  not  precisely  the 
same  in  form,  the  one  is  not  greater  in  degree  than 
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*It  appeared  in  evidence  that  the  [*181 
plaintiff  had  been  discharged  Mar.,  1812,  under 
the  Insolvent  Act,  passed  Apr.  3, 1811.  That 
afterward  Chase  and  Hastings,  two  of  the  cred- 
itors, prosecuted  him  in  the  Mayor's  Court  of 
the  City  of  N.  Y.,  for  a  debt  due  before  his  dis- 
charge, they  intending  to  impeach  his  discharge 
on  the  ground  of  fraud.  That  the  defendant 
was  the  attorney  on  the  record  for  Chase  and 
Hastings,  and  at  the  trial  of  that  cause,  made 
out  on  the  part  of  the  plaintiff,  prima  facie,  a 
strong  case  of  fraud  in  Blunt,  which  was, 
however,  contradicted  -by  defendant's  wit- 
nesses, and  the  jury  gavea  verdict  in  his  favor. 
That  some  questions  of  legal  fraud  having 
been  made  in  the  progress  of  the  cause,  a  bill 
of  exceptions  had  been  tendered  by  the  plaint- 
iff to  the  Recorder,  who  presided  at  the  trial . 
That  the  defendant,  Zuntz,  applied  to  one 
Tracey,  at  the  request  of  Chase  and  Hastings, 
who  lived  in  Boston,  to  become  security  for 
the  costs  on  a  writ  of  error  ;  and  in  conversa- 
tion with  him  on  that  occasion,  in  relation  to 
the  trial  of  the  issue  in  the  case  of  Chase  and 
*Hastings  v.  Blunt,  said  "the  fraud  [*182 
was  fully  fproved,  and  it  was  through  [f247 
lenity  to  Blunt's  family  that  the  jury  found  in 
his  favor. 

SPENCER,  J.  The  speaking  of  these  words, 
under  the  peculiar  circumstances,  cannot  sus- 
tain this  action.  They  were  spoken  by  the  at- 
torney in  the  course  of  judicial  proceedings.1 

the  other.  The  amendment  therefore  was  properly 
allowed." 

Whether  "from"  is  exclusive  or  inclusive,  is  a 
subject  which  has  undergone  much  discussion,  and 
may  perhaps  with  propriety  be  still  deemed  a  vexata 
questio  in  Westminister  Hall.  In  the  case  of  Pugh 
v.  The  Duke  of  Leeds,  2  Cowp.,  717,  Lord  Mansfield, 
after  an  elaborate  consideration  of  all  the  cases, 
which  he  pronounced  to  be  "  so  many  contradic- 
tions, backward  and  forward,"  decided,  and  such 
was  the  unanimous  opinion  of  the  court,  that  the 
expression  "  from  such  a  day"  may  be  construed 
exclusively  or  inclusively,  as  may  be  best  adapted  to 
the  intention  of  the  parties,  and  the  subject  matter 
of  the  contract.  Mr.  Powell,  however,  in  his  very 
able  review  of  this  decision,  in  his  essay  on  the  Crea- 
tion and  Execution  of  Powers,  contends  that  the 
word."f  rom"  as  well  in  strict  granfmatical  sense  as  in 
its  ordinary  import  when  referring  to  a  certain  point 
as  a  terminus  a  quo,  always  excludes  that  point. 
And  that  if,  in  vulgar  acceptation,  it  were  capable 
of  being  taken  indifferently,  either  inclusively  or 
exclusively,  yet  that  in  the  law  it  has  obtained  a 
certain  fixed  import,  and  is  always  taken  as  exclu- 
sive of  the  terminus  a  quo.  Mr.  Powell  also  reviews 
the  series  of  decisions,  and  considers  them  as  har- 
monizing together,  and  resulting  in  the  rule  he 
contends  for.  Pow.  on  Powers.  435,  541 ;  2  Evans 
Poth.  on  Oblig.,  31.  This  question  arises  particu- 
larly in  two  classes  of  cases-  first,  in  the  creation  of 
estates  of  freehold,  and  second,  in  the  execution  of 
leasing  powers,  The  word,  if  interpreted  exclusive 
of  the  day  of  the  date,  making  the  freehold  estate 
void,  as  commencing  in  futuro.  And  where  the 
power  is  given  to  create  a  lease  in  possession,  the 
same  interpretation  making  it  a  lease  in  reversion, 
and  consequently  a  defective  execution  of  the 
power. 

1.— A  person  acting  in  the  course  of  his  profes- 
sional duty  is  entitled  to  the  beneficial  presump- 
tion arising  out  of  his  situation,  and  the  interest 
with  which  he  is  vested,  till  the  malicious  inten- 
tion be  proved.  Stark,  on  Slander,  237 ;  Brown  v. 
S.  H.  Montague,  Cro.  Jac.,  90. 

Perhaps  in  the  principal  case,  it  was  going  too 
far  to  say  that  the  words  proved  were  spoken  in 
the  course  of  judicial  proceedings;  the  exemption 
on  this  score,  is,  it  seems,  strictly  applicable  to  pro- 
ceedings of  counsel  in  fwo  only.  The  communica- 
tion however,  made  by  the  defendant  in  this  case, 
to  the  person  he  was  soliciting  to  become  surety. 
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183*  248f]  *fThe  plaintiif  then  proved  by 
another  witness  that  in  a  conversation  with  him 
relative  to  the  said  trial,  the  defendant  had 
said  the  fraud  was  fully  proved,  and  the  jury 
•conceived  that  Blunt  ought  to  have  been  prose- 
cuted under  the  Statute  for  perjury. 

The  defendant's  counsel  contended  that  the 
words  were  not  actionable,  inasmuch  as  they 
•conveyed  no  direct  charge. 

SPENCER,  J.  These  words  as  proved  are 
the  words  laid  in  the  declaration,  to  which  the 
defendant  has  pleaded  not  guilty.  I  cannot, 
at  Nisi  Prius,  decide  that  question  under  this 
plea.  The  defendant  ought  to  have  demurred 
249f]  fif  he  deemed  them  not  actionable,  or 
he  may  after  verdict  move  in  arrest  of  judg- 
ment. 

Verdict  for  the  plaintiff,  six  cents. 
Messrs.  Emmet  and  Sedgwick  for  plaintiff. 
Messrs.  Anthon  and  Ogden  for  defendant. 


184*  250f]  *tSANDFORD  v.  BURRELL. 

Practice  in  taking  testimony,  de  bene  esse. 
A  SSAULT  and  battery. 

JjL. 

Plea,  moll  manus  imp. 

In  the  progress  of  this  cause,  the  defendant 
•offered  to  read  a  deposition  of  an  absent  wit- 
ness, taken  de  bene  esse,  before  the  Recorder  of 
the  City  of  N.  Y. 

251f]  fThe  reading  of  the  deposition  was 
opposed  by  the  plaintiff,  on  the  ground  that 
sufficient  notice  of  the  examination  of  the  wit- 
ness had  not  been  given. 

On  this  subject  it  appeared  that  the  witness 
resided  at  Cold  Brook,  in  Ct.  ;  that  the  order 
for  his  examination  was  granted  by  the  Re- 
corder, on  the  usual  affidavit  of  the  material- 
ity of  his  testhnony,  and  of  his  intention  to 
leave  the  State.  That  the  order,  however,  was 
granted  Nov.  7,  to  examine  the  witness  on  the 

was  in  the  course  of  his  professional  duty,  and  cer- 
tainly a  privileged  one.  And  the  same  protection 
has  been  extended  to  a  similar  communication,  in 
the  Court  of  K.  B.,  where  the  party  making  it  was 
not  clothed  with  a  professional  character.  Thus  in 
the  case  of  Denman  v.  Bigg,  1  Campb.,  269,  ?i.  The 
defenant  being  a  brewer,  and  the  plaintiff  anxious 
to  deal  with  him,  A  became  his  surety  to  the  defend- 
ant, for  the  value  of  the  beer  he  might  furnish,  the 
defendant  promising  A  to  inform  him  if  the  plaint- 
iff made  default  in  payment.  This  action  was 
brought  for  a  certain  communication,  made  by  the 
defendant  to  A,  charging  the  plaintiff  with  an  at- 
tempt to  cheat  him,  &c.  Lord  Ellenborough  held 
this  to  be  a  privileged  communication,  and  in  decid- 
ing the  case  observed :  "  Had  the  defendant  gone 
to  any  other  man,  and  uttered  these  words  of  the 
plaintiff,  they  certainly  would  have  been  actionable ; 
but  A,  to  whom  they  were  addressed,  was  guaranty 
for  the  plaintiff,  and  defendant  had  promised  to 
acquaint  him  when  any  arrears  were  due ;  he, 
therefore,  had  a  right  to  state  to  A  what  he  really 
thought  of  the  plaintiff 's  conduct  in  their  mutual 
•dealings.  And  even  if  the  representation  which  he 
made  were  intemperate  and  unfounded,  still,  if  he 
really  believed  them  at  the  time  to  be  true,  he  can- 
not be  said  to  have  acted  maliciously,  and  with  an 
intent  to  defame  the  plaintiff.  To  be  sure  he  could 
not  lawfully,  under  color  and  pretense  of  a  confl- 
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8th  ;  that  it  was  served  on  the  agent  for  de- 
fendant's attorney,  the  defendant  and  his  at- 
torney, both  residing  at  Newburgh.  That  the 
agent  attended  the  examination,  but  being  un- 
instructed  in  the  merits  of  the  cause,  did  not 
cross-examine  the  witness. 

SPENCER,  J.  If  the  witness  had  been  about 
to  leave  the  country  for  foreign  parts,  I  should 
consider  this  deposition  correctly  taken.  The 
danger  of  losing  the  testimony  would  be  suffi- 
cient justification  for  the  rapidity  of  the  pro- 
ceedings. But  this  necessity  did  not  exist  in 
this  case,  and  it  ought  to  be  an  extreme  neces- 
sity to  deprive  the  opposite  party  of  his  im- 
portant right  of  cross-examination.  Here  the 
witness  resides  in  a  neighboring  state,  and  a 
commission  could  have  been  returned  in  a  few 
days. 

The  deposition  cannot  be  read. 
Cited  in-3  Hill,  295. 


t*SPRINGSTEIN  v.  FIELD.   [f252  *185 

Slander  —  Plaintiff's  Character  —  Mitigation. 

In  an  action  for  slander,  the  plaintiff's  general 
character  is  in  issue. 

General  suspicion  that  plaintiff  had  been  guilty 
of  the  offense  charged  upon  him  in  the  words 
spoken,  may  be  offered  in  mitigation. 


was  an  action  of  slander,  for  charging 
-L  the  plaintiff  with  burning  a  barn. 

Plea,  non  cul. 

Mr.  Anthon,  for  defendant,  offered  to  prove, 
in  mitigation  of  damages,  that  in  Apr.,  1816, 
a  certain  barn  had  been  burnt  down  at  New- 
town,  Long  Island.  That  the  plaintiff  was  a 
man  of  very  bad  character,  and  that  imme- 
diately after  the  burning  of  the  barn,  he  was 
generally  suspected  as  the  incendiary. 

Messrs.  Bogardus  and  Price,  contra. 

SPENCER,  J.  That  the  defendant  was  gen- 
erally suspected  to  be  guilty  of  the  crime 

dential  communication,  destroy  the  plaintiff's  char- 
acter and  injure  his  credit,  but  it  must  have  the 
most  dangerous  effects,  if  the  communications  of 
business,  are  to  be  beset  with  actions  of  slander." 

It  is  an  established  rule,  that  no  action  can  be 
maintained  against  a  counselor  for-words  pertinent 
to  the  issue,  spoken  in  judicial  proceedings.  And  it 
has  been  correctly  observed,  that  the  freedom  of 
speech  at  the  bar  is  the  privilege  of  the  client,  and 
not  of  the  counsel,  and  that  it  would  be  impossible 
for  matters  to  be  properly  discussed  at  N.  P.,  unless 
considerable  latitude  were  allowed,  and  if  any  evil 
follow  from  this,  it  must  be  endured,  for  the  sake 
of  the  greater  good  which  attends  it.  1  Barn.  & 
Aid.,  236.  This  subject  is  fully  discussed  in  the  case 
of  Hodgson  v.  Scarlett,  1  Holt  N.  P.,  621,  which  was 
an  action  brought  against  a  barrister  for  words 
spoken  of  the  plaintiff  in  the  trial  of  a  cause.  In 
that  case,  it  was  held  that  for  imputed  slander, 
originating  in  judicial  proceedings  in  court,  no 
action  will  lie.  And  upon  an  application  for  a  new 
trial,  the  nonsuit  at  IV".  P.  was  confirmed,  and  the 
rule  in  Brook  v.  S.  H.  Montague,  Cro.  Jac.,  90, 
adopted  as  the  correct  rule,  "that  a  counselor  hath 
a  privilege  to  enforce  anything  which  is  informed 
unto  him,  for  his  client,  and  to  give  it  in  evidence, 
it  being  pertinent  to  the  matter  in  question,  and  not 
to  examine  whether  it  be  true  or  false."  1  Barn.  & 
Aid.,  232. 
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charged  against  him  is  admissible  in  mitiga- 
tion of  damages.  His  general  character  is  also 
inquirable  into.  For  particular  reasons,  I  gave 
no  opinion  in  the  case  of  Foote  v.  Tracy,  1 
Johns.,  45.  I  have,  however,  fully  considered 

1.— In  the  case  of  Foote  v.  Tracy,  1  Johns.,  45, 
which  was  an  action  for  a  libel,  the  defendant 
offered  to  prove  the  general  character  of  the 
plaintiff  to  be  so  bad  as  not,  to  entitle  him  to  more 
253t]  than  mere  nominal  damages-  tThis  testi- 
mony being  overruled,  the  question  came  before 
the  Supreme  Court,  but  the  court  being;  equally 
divided,  no  final  decision  took  place.  Thompson, 
J".,  and  Kent,  Ch.  J.,  were  of  opinion  that  the  testi- 
mony was  admissible,  and  that  it  was  not  just  that 
a  man  of  infamous  character  should,  for  the  same 
libelous  matter,  be  entitled,  to  equal  damages  with 
the  man  of  unblemished  reputation.  That  the  char- 
acter of  the  plaintiff  must  be  considered  as  coming 
in,  at  least  collaterally,  upon  the  trial ;  that  it  is 
always  alleged  in  the  declaration  as  the  inducement 
to  the  action,  and  the  injury  to  it  is  the  gravamen 
complained  of. 

Tompkins  and  Livingston,  JJ.,  were  of  opinion 
that  the  evidence  was  not  admissible.  That  no  one, 
however  low  a  man's  reputation  be,  has  a  right  to 
publish  slanders  of  him,  or  to  charge  him  with 
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the  question,  and  have  no  doubt  on  the  sub- 
ject. 

Plaintiff  submitted  to  a  nonsuit.1 
Cited  in— t  Den..  510. 

crimes  of  which  he  is  innocent.  If  he  confines  him- 
self to  the  truth,  he  can  plead  it,  but  it  he  will  deal 
in  general  invective,  or  indulge  his  wit  and  venom, 
by  traveling  out  of  the  record,  he  must  abide  the 
consequences. 

As  to  the  admissibility  of  general  suspicion  of 
plaintiff's  guilt,  in  mitigation  of  damages,  the 
reader  will  find  this  subject  noticed  in  the" note  to 
Else  v.  Ferris,  ante,  p.  25.  Since  writing  that  note, 
another  case  on  the  same  head  has  passed  under 
consideration  in  the  K.  B.:  Moore's  case,  1  Maule  & 
S.,  284.  In  that  case  the  court  confirmed  the  case  of 
Leicester  v.  Walter,  and  Lord  Ellenborough  places 
the  decision  on  the  broad  ground  that  a  person  of 
disparaged  fame  is  not  entitled  to  the  same  measure 
of  damages  with  one  whose  character  is  unblem- 
ished, and  that  it  is  competent  to  show  that  by 
evidence.  Testimony  of  this  nature,  however,  it 
seems,  is  not  admissible  when  the  defendant  pleads 
a  justification.  Snowdon  v.  Smith,  1  Maule  &  S., 
286,  n. 

ANTHOK. 


[END  OF  SITTINGS  AFTER  MAY  TERM,  1818.] 


CASES  ARGUED  AND  DETERMINED 


AT 


NISI    PRIUS. 


SITTINGS  AFTER  OCTOBEK  TERM,  1816.— Coram  MR.  CHIEF  JUSTICE  THOMPSON. 


187*  255f]  *fTAFT 

v. 
B.  HOPPIN  AND  T.  C.  HOPPIN. 

Suitor's  Privilege  from  Arrest. 

Where,  in  assumpstt,  one  of  two  defendants  only 
was  originally  arrested,  the  other  is  so  far  a  party 
to  the  suit  as  to  be  within  the  protection,  eundo, 
morando  et  redeundo. 

The  application  to  relieve  a  suitor  from  arrest,  on 
the  ground  of  this  privilege,  is  an  application  to  the 
•discretion  of  the  court,  and  they  will  so  exercise  it 
that  the  defendant  shall  not  be  oppressed  on  the  one 
hand,  nor  the  plaintiff  on  the  other  be  deprived  of  a 
trial  within  the  State.  When  the  defendant  resides 
out  of  the  State,  and  is  entitled  to  such  privilege, 
the  court  will  order  the  bail-bond  to  be  canceled 
upon  the  defendant's  filing1  common  ball. 

THIS  was  an  application  to  discharge  the 
defendant,  B.  Hoppin,  from  the  custody 
188*  f256]  of  the  sheriff  of  the  City  *fand 
County  of  N.  Y.,  on  the  ground  of  privilege,  as 
a  suitor  of  the  court. 

It  appeared  from  the  affidavit  of  B.  Hoppin, 
that  he  was  an  inhabitant  of  Rhode  Island, 
•and  had  come  to  the  City  of  N.  Y.  to  at- 
tend the  trial  of  an  action  in  this  court  brought 
by  the  above-named  plaintiff  against  the  above 
defendants  as  co-partners.  That  the  said  cause 
having  been  tried,  and  the  plaintiff  nonsuited, 
the  defendant,  B.  Hoppin,  on  the  same  day, 
but  after  returning  to  his  lodgings,  was  arrest- 
ed upon  a  capias  and  respondendum  in  favor  of 
the  plaintiff,  and  held  to  bail.  It  also  appeared 

1.— On  this  subject  the  books  are  not  sufficiently 
precise.  The  privilege  of  the  suitor,  or,  more  cor- 
rectly speaking,  of  the  court,  is  indeed  everywhere 
recognized,  but  the  reported  cases  seldom  disclose 
how  the  privilege  was  enforced.  The  cases  cited  by 
the  plaintiff's  counsel  are,  in  this  particular,  the 
most  strongly  marked,  perhaps,  of  any  in  the 
books,  and  are  consistent  with  the  course  pursued 
by  the  court  in  the  principal  case. 

In  Long's  case,  2  Mod.,  181,  the  defendant  was 
arrested  in  the  Palace  Yard  not  far  distant  from  the 
hall  gate,  the  court  being  then  sitting,  and  he  being 
an  attorney  of  this  court  (C.  B.),  he,  together  with 
the  officer,  was  brought  into  court,  and  the  officer 
was  committed  to  the  Fleet.  The  plaintiff,  however, 
being  an  attorney  of  the  K.  B.,  the  court  ordered 
.another  of  the  sheriff's  bailiffs  to  go  with  the  pris- 
oner to  the  -  K.  B.;  and  that  court,  when  informed 
how  the  case  was,  discharged  ttie  defendant,  after 
filing  common  bail.  In  the  case  of  Barnard  v. 
Mordaunt,  the  defendant  was  a  member  of  Parlia- 
ment, and  was  arrested  and  held  to  bail  before  the 
expiration  of  the  forty  days  next  after  the  dissolu- 
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that  T.  C.  Hoppin  was  the  only  defendant  ar- 
rested in  the  original  action. 

Mr.  Antlwn  resisted  the  discharge  of  the 
defendant  on  the  ground:  1st.  That  not  having 
been  arrested  in  the  original  action,  the  privi- 
lege of  a  suitor  could  not  be  extended  to  him  ; 
and  2d.  That  the  privilege  could  not  be  so  far 
extended  as  to  carry  the  party  beyond  the 
jurisdiction  of  the  court. 

THOMPSON,  Ch.  J.  This  defendant,  although 
not  arrested  in  the  original  action,  is,  under 
the  Statute,  a  party  to  a  certain  extent,  and 
consequently  entitled  to  the  privilege  of  a 
suitor.  This,  however,  is  an  application  to 
the  discretion  of  the  court,  and  as  on  the  one 
hand,  the  defendant  being  a  stranger,  may  not 
be  able  to  procure  bail,  the  bail-bond  must  be 
canceled  ;  the  plaintiff,  however,  is  entitled  to 
have  his  action  tried  here,  and  the  defendant, 
therefore,  ought  to  be  held  to  common  bail. 

\Mr.  Griffin,  for  defendant,  contended  [f25? 
that  the  discharge  ought  to  be  absolute,  and 
requested  time  to  produce  authorities,  which 
was  allowed  him  ;  and  on  the  succeeding  day, 
cited  Str.,  1094. 

*Mr.  Anthan  cited  7  Johns.,  538;  [*189 
Long's  case,  2  Mod.,  181  ;  Barnard  v.  Mor- 
daunt, Barnes,  110. 

THOMPSON,  Ch.  J.  Let  the  defendant's  bail- 
bond  be  canceled,  upon  his  indorsing  his  ap- 
pearance on  the  capias.1 

tion  (this  being  the  privilege  claimed  by  the  Com- 
mons); he  moved  to  have  the  bail-bond  delivered 
up,  and  by  consent,  a  rule  absolute  was  granted  to 
deliver  up  the  ball-bond  on  entering  a  common 
appearance.  These,  it  is  admitted,  are  not  cases  of 
suitors  arrested,  but  it  is  submitted  that  the  princi- 
ple is  the  same. 

In  the  case  of  Bours  v.  Tuckerman,  7  Johns.,  538, 
a  suitor  was  arrested,  and  the  same  course  pursued. 
There  the  defendant  appeared  at  the  Sessions  in 
Madison  Co.,  by  virtue  of  a  recognizance,  under 
which  he  was  bound  to  appear,  and  while  attending 
and  before  he  was  discharged  from  his  recogniz- 
ance, he  was  arrested  by  the  sheriff  of  Madison,  on 
a  capias  ad  respondendum,  issued  out  of  the  Supreme 
Court,  at  the  suit  of  the  plaintiff ;  tand  al-  [t258 
though  he  claimed  privilege,  in  consequence  of 
his  attendance  at  the  Sessions,  the  sheriff  carried 
him  to  his  place  of  residence,  where  he  was  admit- 
ted to  bail:  after  this,  the  defendant  moved  the 
Supreme  Court  to  discharge  him  from  the  arrest, 
and  to  set  aside  the  capias  and  proceedings,  on  an 
affidavit  stating  the  above  facts.  The  court,  how- 
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1  9O*  +259]  *fMOUNT  v.  BOGERT. 

Evidence  —  Admission  of  Defendant. 

An  independent  fact,  admitted  by  the  defendant 
to  a  third  person,  authorized  by  him  to  attempt  a 
compromise,  is  admissible  in  evidence  against  him. 


was  an  action  for  a  breach  of  promise 

-     of  marriage. 

To  make  out  the  promise,  a  witness  was 
offered  who  had  been  authorized  by  the  de- 
fendant to  offer  terms  of  compromise  to  the 
plaintiff,  and  to  whom  the  defendant,  in  stat- 
ing the  terms  of  compromise,  had  admitted 
the  promise  made. 

The  defendant's  counsel  objected  to  this 
testimony,  alleging  that  it  was  matter  of  com- 
promise, and  therefore  could  not  be  offered 
against  the  defendant. 

THOMPSON,  Ch.  J.  The  communication  be- 
tween the  parties,  at  the  time  of  an  attempted 
compromise,  are  alone  privileged  ;  the  witness 
was  not  an  authorized  agent  for  both  parties, 
and  here  has  been  an  admission  of  a  fact  in- 
dependent of  the  compromise.  I  think  the 
testimony  admissible. 

Plaintiff  had  a  verdict.1 


191*  261f]  f*THE  PEOPLE,  &c., 
W.  W.  GILBERT. 

ever,  decided  that  the  defendant  was  privileged 
from  arrest,  and  as  it  appeared  that  he  had  no 
opportunity  to  apply  to  the  court  below  to  be  dis- 
charged, and  as  the  Supreme  Court  ought  not  to 
suffer  its  process  to  be  executed  in  violation  of  the 
privileges  of  other  courts,  the  court  ordered  the 
defendant  to  be  discharged  from  his  bail-bond  and 
the  arrest,  on  filing  common  bail,  unless  the  plaint- 
iff should  elect,  as  he  might,  to  waiver  the  arrest 
altogether,  and  issue  new  process. 

L— It  would  seem,  also,  that  all  facts  admitted 
during  a  negotiation  for  a  compromise,  are  evi- 
dence against  the  party  making  them.  The  only 
matters  arising  out  of  an  oiler  to  compromise, 
which  cannot  b  e  given  in  evidence  are  first,  the 
offer  to  pay  a  sum  of  money,  to  get  rid  of  the  ac- 
tion, such  offers  being  frequently  made  to  stop  liti- 
gation, without  regard  to  the  merits  of  the  case. 
2GO+]  t(Peak,  19 ;  Phil.,  78);  and  second,  concessions 
made  merely  for  the  purpose  of  settling  matters  in 
dispute. 

Thus,  in  Waldrige  v.  Kennison,  1  Esp.,  JV.  P.  Cas., 
144,  an  admission  of  handwiting  made  by  the  de- 
fendant pending  a  treaty  for  a  compromise,  was 
received  in  evidence  by  Lord  Kenyon.  So  in  Slack 
v.  Buchannan,  Peake  If.  P.  Cas.,  5,  admissions  made 
before  an  arbitrator,  during  an  attempt  to  effect  an 
amicable  adjustment,  were  received  in  evidence  by 
the  same  judge,  although  objected  to,  on  the  ground 
that  they  were  made  by  defendant  in  the  hope  of  pur- 
chasing peace.  Lord  Kenyon  observing,  at  the  same 
time,  that  he  had  hitherto  made  it  a  rule  never  to  re- 
ceive any  admissions  whatever,  which  were  made  on 
a  reference  which  was  not  effective,  but  he  thought 
he  had  carried  the  rule  too  far,  and  wished  it  to 
be  understood,  that  for  the  future  he  should  receive 
evidence  of  all  admissions,  such  as  the  defendant 
would  be  obliged  to  make  in  his  answer  to  a  bill  in 
equity,  and  would  reject  none  but  such  as  were 
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Action  against  Manager  of  Lottery — Proof,  In- 
cumbency. 

In  an  action  against  a  manager  of  a  lottery,  for 
the  penalty  under  the  2d  section  of  the  Lottery 
Act,  it  is  enough  to  prove  him  manager  de  facto: 
the  production  of  his  commission  is  unnecessary. 

rPHIS  action  was  brought  against  thedefend- 
J.  ant,  as  one  of  the  managers  of  a  certain 
lottery,  to  recover  the  penalty  for  selling  tick- 
ets at  an  advance,  contrary  to  the  2d  section 
of  the  Act  Relative  to  the  Managers  of  Lot- 
teries. (1R.  L.,270.) 

The  attorney  for  the  people  proved  that 
the  defendant,  while  acting  as  manager,  had 
sold  divers  tickets,  at  the  price  fixed  by  law, 
and  had  taken  in  payment  the  note  of  the 
purchasers  Jfor  the  amount,  payable  at  a  cer- 
tain credit,  and  had  taken  a  separate  note  (for 
which  he  had  not  accounted  to  the  State),  for 
the  interest  on  the  amount  of  the  first  note, 
and  had  expressly  stated  to  the  purchaser 
that  this  was  done  to  avoid  the  said  Act.  Upon 
this  testimony,  the  attorney  for  the  people 
rested. 

The  defendant's  counsel  moved  for  a  non- 
suit, because  legal  proof  had  not  been  given 
that  the  defendant  was  a  manager  of  said  lot- 
tery— the  penalty  attaching  to  managers  only. 

THOMPSON,  Ch.  J.  It  is  enough  for  the 
purposes  of  this  suit  to  show  that  the  defend- 
ant was  at  the  time  acting  as  manager.  The 
production  of  the  commission  of  an  -officer  isr 
in  such  a  case,  unnecessary.2 

merely  concessions  for  the  purpose  of  making 
peace ,  and  getting  rid  of  a  suit.  Vide,  etiam,  Greg- 
ory v.  Howard,  3I3sp.,  N.  P.,  113. 

2. — The  rule  which  requires  the  best  evidence  to 
be  produced,  is  dispensed  with  in  some  particular 
cases.  In  case  of  all  peace  officers,  justices  of  the 
tpeace,  constables,  &c.,  it  is  sufficient  to  [*262 
prove  that  they  acted  in  those  characters,  without 
producing  the  appointment.  Phil.  Ev.,  170.  This 
point  was  determined  in  the  case  of  Berryman  v. 
Wise,  4  D.  &  E.,  366,  which  was  an  action  of  slander, 
brought  by  the  plaintiff,  for  words  charging  him 
with  dishonesty  in  his  office  as  an  attorney.  At  the 
trial,  the  plaintiff  proved  the  words,  and  that  he 
had  been  employed  as  an  attorney,in  various  suits. 
The  defendant  insisted  that  the  plaintiff  should 
prove  that  he  was  an  attorney,  by  the  production 
of  the  roll.  This,  however,  was  overruled,  the 
judge  reserving  the  point,  with  liberty  to  the  plaint- 
iff to  move  to  enter  a  nonsuit.  Upon  the  motion 
for  a  nonsuit,  the  court  decided  that  the  proof  was 
sufficient ;  and  Buller,  J".,  said  that  propf  that  jus- 
tices of  the  peace,  constables,  &c.,  acted  in  those 
characters  was  sufficient,  even  in  cases  of  slander. 

In  the  case  of  the  Gordons,  who  were  indicted  for 
the  murder  of  George  Linnel,  a  constable,  in  the 
execution  of  his  office,  the  Counsel  for  the  prison- 
ers insisted  that  the  averment  in  the  indictment 
that  he  was  a  constable,  ought  to  be  proved  by 
showing  that  he  had  been  duly  elected  into  the 
office,  and  that  proof  that  he  was  generally  known 
as  constable  of  the  parish,  was  not  sufficient.  This, 
among  other  points,  was  discussed  before  the 
twelve  judges,  and  decided  against  .the  prisoners. 
Leach,  Cr.  L..  412,  McKinnon's  Philos.  of  Ev.,  62. 
The  case  of  Berryman  v.  Wise  is  recognized  in  Pot- 
ter v.  Luther.3  Johns,  431 :  and  the  same  rule  is. 
laid  down  in  Young  v.  The  Common  wealth.  6  Binn. 
93,  and  in  Fowler  v.  Beebee,  9  Mass.,  231. 

ANTHON. 
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193*  268f]  *fBAKER  t.  ELIZA  METZLER. 

Marriage —  When  Pi'oved  by  Cohabitation. 
A  SSUMPSIT  for  not  accounting,  &c. 

A 

Plea,  the  general  issue  with  notice  of  covert- 
ure, «fec., 

It  appeared  in  evidence  that  Joseph  Metzler 
was  the  reputed  husband  of  the  defendant, 
1 94*]  but  that  it  was  generally  *known  among 
their  acquaintance  that  they  were  not  actually 
!264f]  fmarried.  Under  these  circumstances,  the 
plaintiff  had  delivered  to  the  defendant  certain 
goods  to  sell  for  him  on  commission,  for 
which  she  had  never  rendered  him  an  account, 
and  for  which  this  action  was  brought.  At 
this  time  there  was  also  a  running  account 
between  the  plaintiff  and  Joseph  Metzler, 
which  account,  however,  was  balanced  by 
equal  claims.  Joseph  Metzler  having  become 
insolvent,  the  plaintiff  signed  off  for  him, 
under  the  Insolvent  Act,  his  side  of  the  run- 
ning account.  It  also  appeared  that  pending 
this  action  Joseph  Metzler  and  Eliza  Metzler 
were  duly  and  formally  married. 

The  defendants  counsel  contended: 

1.  That  they  had  sufficiently  proved  a  mar- 
riage de  facto  between   Joseph  Metzler  and 
Eliza  Metzler,  at  the  time  the  goods  in  con- 
troversy were  delivered  to  the  latter  for  sale, 
the   law    requiring    no    solemnities    in  facie 
ecclesice  to  constitute  a  marriage. 

2.  That  there  was  sufficient  evidence  before 
the  jury  to  enable  them  to  infer  that  when  the 
plaintiff  signed  off  his  side  of  the  account  in 
behalf  of  Joseph  Metzler,  it  was  the  under- 
standing and  agreement  of  the  parties,  that  the 

1. — The  law  on  this  subject  will  be  found  in  the 
case  of  Fenton  v.  Reed,  4  Johns.',  53.  In  that  case, 
it  appeared  that  a  husband  had  left  his  wife  in  1785, 
in  the  City  of  N.  Y.,  and  returned  there  in  1792 ;  that 
during  all  that  interval  he  had  not  been  heard  of, 
and  it  was  generally  believed  that  he  had  died  in 
foreign  parts.  Shortly  previous  to  the  husband's 
return,  the  wife  was  duly  married  to  a  third  person. 
After  the  husband's  return,  he  did  not  object  to  the 
connection  between  the  wife  and  the  second  hus- 
band, but  said  he  had  no  claim  upon  her,  and  never 
interfered  to  disturb  the  harmony  between  them. 
The  first  husband  died  shortly  "after  this,  and  the 
lady  and  her  second  husband  continued  to  live  to- 


claim  of  Joseph  Metzler,  against  the  plaintiff, 
should  be  considered  as  balancing  his  claim 
against  the  defendant. 

*SPENCER,  J.  Our  laws  relative  to  [*195 
marriage  are  loose  enough,  and  I  am  not  in- 
clined to  make  them  more  so.  There  are  but 
two  cases  in  which  proof  of  actual  marriage  is 
required,  viz. :  bigamy  and  crim.  con.  In  other 
cases,  cohabitation  is  prima  facie  proof  of  mar- 
riage. Where  a  man  allows  a  woman  to  hold 
out  false  colors,  by  using  his  name,  &c.,  he 
must  take  the  consequences.  The  defendant, 
however,  might  have  rested  her  defense  after 
proving  cohabitation  and  reputation,  and  the 
plaintiff  would  then  have  fbeen  com-  ft265,  266 
pelledto  rebut  the  conclusion;  but  here  the  de- 
fendant's testimony  has  refuted  the  inference.1 

As  to  the  second  point  of  the  defense,  the 
presumption  insisted  upon  is  too  remote  ;  if 
there  was  such  an  arrangement,  it  would  have 
been,  if  anything,  an  accord  and  satisfaction  ; 
of  this  there  is  no  proof. 

Verdict  for  t/te  plaintiff. 


NOTE. — Cohabitation  as  proof  of  marriage.    See 
Fenton  v.  Reed,  4  Johns.,  52,  note. 

ANTHON. 


f*FLETCHER  v.  RANDALL.  [f267, 268  *  1 96 

rpRESPASS  met  armis,  for  debauching,  &c., 
-L  the  plaintiff's  daughter. 

SPENCER,  J.  It  has  been  determined  that 
where  there  is  evidence  that  the  parent  must 
have  known  that  the  course  of  conduct 
allowed  by  him  between  the  defendant  and 

gether  (without  any  new  solemnization)  as  man  and 
wife,  until  1806,  when  the  second  husband  died. 
The  question  upon  these  facts  was,  whether  she  was 
legally  the  widow  of  the  second  husband.  And  the 
court  held  there  were  circumstances  enough  to 
presume  an  actual  marriage  after  the  death  of  her 
first  husband.  The  general  rules  of  law  on  this 
subject  are  thus  stated  in  that  case.  "  Proof  of  an 
actual  marriage  was  not  necessary.  Such  strict 
proof  is  only  required  in  prosecutions  for  bigamy, 
and  in  action  for  criminal  conversation.  A  mar- 
riage may  be  proved  in  other  cases  from  cohabita- 
tion, reputation,  acknowledgment  of  the  parties, 
reception  in  the  family  and  other  circumstances 
from  which  a  marriage  may  be  inferred.  No 
formal  solemnization  of  marriage  was  requisite.  A 
contract  of  marriage  made  per  verba  de  presenti, 
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bis  daughter  would  inevitably  terminate  in 
seduction,  he  shall  not  be  entitled  to  damages 
for  such  seduction.  Where  the  conduct  of  the 

amounts  to  an  actual  marriage,  and  is  as  valid  as  if 
made  in  facie  ecclettice." 

1.— This  point  is  fully  supported  by  the  case  of 
Akerly  v.  Haines,  2  Cai.  292.  In  that  case  the 
defendant's  counsel  contended  that  the  lewdness  of 
the  daughter,  previous  to  the  defendant's  connec- 
tion with  her,  was  a  bar  to  the  action.  But  the 
judge  at  N.  P.  observed  in  reply,  that  be  could  not 
see  why  a  man  who  had  the  misfortune  to  have  an 
unchaste  child  should  not  be  recompensed  for  an 
injury  of  this  kind.  He  suffered  as  much  by  the 
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daughter  has  been  lewd,  there  the  plaintiff  is 
entitled  only  to  a  strict  recompense  for  the  loss 
of  her  service  during  pregnancy.1 

|  loss  of  her  service,  and  paid  as  much  for  her  con- 
finement on  her  lying  in,  as  if  she  had  been  virtuous 
and  of  fair  character.  This  opinion  was  pronounced 
at  bar  to  be  right ;  the  court  in  refusing  a  motion 
for  a  new  trial,  said,  on  this  point,  '  the  daughter 
not  being  virtuous,  is  no  reason  why  her  father,  un- 
less he  connived  at  and  knew  of  her  criminal  inter- 
course, should  not  recover  for  the  injury  done  to 
him,  by  the  loss  of  her  service  and  the  expenses  of 
her  confinement." 

ANT  HON. 
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197*  269f]  *fHEGERMAN  v.  HYSLOP. 

Action  in  Name  of  Insolvent — Set-Off. 

Promissory  notes  purchased  after  a  voluntary 
assignment,  made  by  an  insolvent  for  the  benefit  of 
his  creditors,  cannot  be  set-off  in  an  action  brought 
in  the  name  of  the  insolvent  by  such  assignees, 
although  the  notes  were  not  due  at  the  time  of  the 
purchase. 

A  SSUMPSIT. 

J\. 

Plea,  the  general  issue,  with  notice  of  set-off. 

In  this  case  it  appeared  in  evidence  that  the 
plaintiff,  being  in  insolvent  circumstances, 
assigned  all  his  property  to  certain  assignees, 
for  the  general  benefit  of  all  his  creditors ; 
after  which  assignment,  and  with  a  full  knowl- 
edge of  it,  and  previous  to  the  commencement 
of  this  action  by  the  said  assignees,  the  defend- 
ant being  indebted  to  the  estate  of  the  plaintiff , 

1. — In  Johnson  v-  Bloodgood,  1  Johns.  Cas.,  51,  it 
appeared  that  the  note  was  purchased  by  the  defend- 
ant at  a  discount,  after  it  had  become  due,  for  the 
purpose  of  setting  it  off  against  the  plaintiff's  de- 
mand. Radcliff,  Kent  and  Benson,  JJ.,  were  of 
opinion  that  the  set-off  could  not  be  allowed. 
Lewis,  Ch.J.,  and  Livingston,  J.,  dissented.  The 
circumstance  of  the  note  being  overdue  when  pur- 
chased, seems  to  have  been  an  ingredient  relied 
upon  in  the  decision  of  the  case,  particularly  bv 
Radcliff,  J.,  who,  in  speaking  of  this  branch  of  the 
case,  observed,  that  although  a  note  might  be  still 

ANTHON.  N.  Y.  R.,  7. 


purchased  in  the  market  certain  promissory 
notes  made  by  the  plaintiff,  some  of  which 
were  due,  and  others  not  due,  at  the  time  of  the 
purchase.  These  notes  the  defendant  attempt- 
ed to  set  off  in  this  action,  which  was  opposed 
by  the  plaintiff. 

•(•KENT,  Ch.  J.  This  set-off,  un-  [J270,  271 
der  the  circumstances  of  this  case,  cannot  be 
allowed.  It  would  be  a  fraud  on  the  general 
mass  of  creditors,  for  whose  benefit  this  action 
is  brought.  It  was  so  decided  in  Johnson  v. 
Bloodgood,  in  this  court,  and  has  always  been 
the  settled  law.  In  that  case  the  assignment 
was,  as  it  is  here,  a  voluntary  assignment ; 
there,  indeed,  the  notes  had  been  purchased 
*after  they  had  become  payable;  here,  [*198 
some  were  due  and  others  not  due,  but  I  do 
not  think  that  this  makes  any  difference. l 

negotiated  after  it  became  due,  it  would  then  be 
subject  to  every  equitable  defense,  by  the  anteced- 
ent parties,  and  all  other  persons  who  might  be 
affected  by  it.  That  case  was  decided,  however,  on 
the  great  principle  that  courts  of  law  will  regard 
the  assignment  of  choses  in  action,  and  protect  the 
interest  of  the  cestui  quetruxt  against  every  person 
having  notice  of  tbetru<t,  or  who  is  bound  to  take 
notice  of  it ;  and  in  this  point  of  view,  it  seems 
unimportant  whether  the  .note  was  or  was  not  over- 
due. Vide,  etiam,  Ogden  v.  Combs,  2  Johns.,  274 ; 
Smith  v.  Brinkerhoff,  6N.  Y.,  305. 
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272f]     fFREELAND  v.  HOWELL. 

Practice — Promise  of  Witness  to1  Attend  Trial — 
Failure  to  Attend,  no  Cause  for  Postpone- 
ment. 

Where  a  party  neglects  to  subpoena  a  witness,  and 
relies  upon  his  promise  to  attend,  the  court  will  not 
put  off  the  cause  in  case  of  his  non-attendance. 

MR.  WELLS,  on  an  affidavit  of  the  absence 
of  a  material  witness,  moved  the  court  to 
set  this  cause  down  for  a  late  day  in  the  sit- 
tings. 

Mr.  P.  W.  Eaddiff  opposed  the  motion,  on 
the  ground  that  the  witness  had  been  in  the 
City  since  the  commencement  of  the  action,  and 
his  testimony  might,  therefore,  have  been 
taken  de  bene  esse. 

The  court  put  off  the  trial  until  the  day 
required,  on  the  following  terms  :  that  the 
defendant  should  pay,  in  the  interim,  the 
expenses  of  the  plaintiff's  witnesses,  and  con- 
199*]  sent  *to  his  examination  de  bene  esse, 
such  as  were  resident  in  foreign  counties. 

On  the  day  assigned  for  the  trial,  the  defend- 
ant again  applied  to  put  off  the  cause,  stating 
that  the  witness  had  not  been  subpoenaed,  but 
had  promised  to  attend. 

VAN  NESS,  J.  Whenever  a  party  relies  upon 
273f]  the  mere  -{-promise  of  a  witness,  if  he 
does  not  appear  when  the  cause  is  called  in 
its  order  on  the  calendar,  the  party  is  guilty 
of  laches,  and  the  cause  shall  proceed,  notwith- 
standing. 

ANONYMOUS. 

Notice  to  produce  papers. 

¥HERE  a  paper  is  in  court  in  the  posses- 
sion of  either  party,  if  such  party  refuses 
to  produce  it  when  called  for,  it  is  sufficient 
for  the  opposite  attorney  to  give  notice  at  the 
trial,  to  produce  the  same,  and  if  such  party 
still  refuses  to  produce  it,  he  may  then  give 
parol  evidence  of  its  contents. 
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*SEPTEMBEK  20,  1808.— IN  THE  Dis-  [*2OO 
TRICT  COURT  OP  THE  UNITED  STATES  FOR 
THE  NEW  YORK  DISTRICT. 

Coram,  TALLMADGE,  J. 


SKIDMORE 

v. 

THE  SLOOP    POLLY,   HER  TACKLE,   AP- 
PAREL, &c. 

Jurisdiction  of  Admiralty. 

The  Admiralty  Court  will  entertain  a  libel  where 
there  is  an  apparent  jurisdiction  on  the  face  of  it, 
and  no  opposition. 

THIS  was  a  libel  on  a  bottomry  bond,  exe- 
cuted to  the  libelant  by  one  of  the  part 
owners  of  the  sloop  Polly.  The  libel  set  forth 
that  Apr.  1,  1808,  at  the  City,  and  in  the  Dis- 
trict of  N.  Y.,  A.  B.,  owner  of  one  half  of  said 
sloop,  &c.,  in  consideration  of  a  certain  sum 
of  money,  paid  to  him  by  the  libelant,  executed 
to  the  libelant  a  certain  bottomry  bond,  by 
which  it  was  agreed  that  the  libelant  should 
bear  the  hazard  and  adventure  of  the  said  sum 
on  the  one  half  of  said  sloop,  &c.,  during  the 
space  of  two  calendar  months ;  and  also  set 
forth  that  the  said  sloop  was  engaged  in  the 
North  or  Hudson  River  trade. 

Mr.  W.  C.  Mulligan,  proctor  for  the  libelant, 
having  read  the  libel,  and  no  claimant  appear- 
ing, the  court  suggested  a  doubt  whether  this 
was  a  case  of  admiralty  jurisdiction,  Hudson 
River  being  infra  corpus  comitatus,  and  the 
case  was,  therefore,  laid  over.  (Vide  2  Wils., 
264;  1  Dall.,59.) 

At  another  day,  however,  the  court  decided, 
without  argument,  that  as  there  was  an  appar- 
ent jurisdiction  on  the  face  of  the  libel,  and 
as  no  one  appeared  in  opposition,  they  would 
take  cognizance  of  the  case,  and  thereupon 
decreed  a  sale. 

ANTHON_ 
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CASE  OF  J.  V.  N.  YATES; 

DECIDED   IN  THE   SUPREME   COUKT   OF   NEW  YORK,  IN 
AUGUST  TERM,  1809. 


PREFATORY  NOTE. 

The  case  of  John  V.  N.  Fates  Is  one  of  the  most 
remarkable  in  the  history  of  judicial  procedure. 
He  was  first  committed  by  the  Chancellor  for  act- 
ing, while  a  master,  as  solicitor,  and  signing  a  bill, 
with  the  name  of  a  solicitor,  without  the  knowl- 
edge or  consent  of  the  solicitor,  contrary  to  the 
Statute,  in  violation  of  his  duty  as  master  and  in 
contempt  of  court.  He  was  committed  for  "  his 
said  malpractice  and  contempt "  "  until  the  fur- 
Cher  order  of  the  court."  (See  Evidence,  p.  67; 
opinion  of  the  Chancellor,  p.  72.)  On  Yates'  ap- 
plication (p.  78),  he  was  granted  time  to  show  cause 
(p.  79),  and  after  his  evidence  was  given  (p.  80  et 
seq.),  the  Chancellor  delivered  another  opinion  (p. 
86),  and  the  order  allowing  him  to  show  cause  was 
vacated  (p.  95). 

He  was  discharged  by  Mr.  Justice  Spencer,  in  va- 
cation, on  habeas  corpus  (p.  96) ;  again  committed  by 
the  Chancellor  (opinion,  p.  97  ;  committment,  p.  102); 
again  discharged  by  Judge  Spencer  (p.  103),  and 
again  ordered  committed  by  the  Chancellor  (opin- 
ion, p.  103).  The  order  of  recommitment  provided 
that  a  certified  copy  thereof  should  be  delivered  to 
the  sheriff  after  the  opening  of  the  next  term  of  the 
Supreme  Court,  (pp.  110,  111.) 

At  February  Term,  1809,  a  motion  was  made  and 
granted  by  the  Supreme  Court,  awarding  a  writ  of 
habeas  corpus  after  the  return  of  the  sheriff :  the 
motion  for  Yates'  discharge  was  argued  by  Messrs. 
.Emmet  and  ChampUn  (Emmet's  argument,  pp.  5-25). 
At  the  August  Term,  1809,  opinions  were  delivered 
by  Yates  and  Spencer,  JJ".,  and  Kent,  Ch.  J. 

Per  Yates,  J.:  After  commitment  generally  for 
contempt,  by  Court  of  Chancery,  no  other  court  can 
interfere,  but  a  commitment  for  breach  of  Statute 
is  not  within  chancery  jurisdiction,  and  void.  Com- 
mitment for  contempt  and  for  breach  of  Statute,' 
stands  on  same  ground  as  for  latter  alone. 

Per  Spencer,  J.:  A  judge  of  the  Supreme  Court 
has,  in  vacation,  the  same  power  to  grant  the  writ 
of  habeas  corpus  as  the  court  in  term  time.  It  is  the 
duty  of  the  judge  to  decide  whether  the  case  falls 
within  the  exceptions  in  the  Statute,  and  he  has 
authority  to  discharge  a  prisoner  if  he  deems  his 
confinement  illegal.  After  a  person  committed  by 
the  Chancellor  has  thus  been  discharged,  the  Chan- 
cellor has  no  authority  to  again  commit  him. 

Commitment  by  Chancellor  for  violation  of  a  Stat- 
ute, illegal.  Commitment  for  this  cause  and  also 
for  contempt,  equally  bad.  A  judge  of  the  Supreme 
Court  has  power,  in  vacation,  to  discharge,  on 
habeas  corpus,  a  person  legally  committed  by  the 
Court  of  Chancery. 

Per  Kent,  Ch.  J.:  A  discharge  on  habeas  corpus 
by  a  judge  of  the  Supreme  Court,  in  vacation,  of  a 
prisoner  committed  by  the  Chancellor,  is  not  con- 
clusive, and  if  without  authority,  the  prisoner  may 
again  be  committed  for  the  same  offense.  Such  a 
discharge  by  a  judge  in  vacation,  of  a  prisoner  com- 
mitted by  the  Chancellor,  is  void. 

A  commitment  by  the  Chancellor  for  an  act  con- 
trary to  Statute  and  in  contempt  of  the  court, 
presumed  to  be  for  contempt  and  within  the 
authority  of  the  court.  Unlawful  interference  with 
proceedings  of  the  court  is  a  contempt,  whether  for- 
bidden by  Statute  or  not.  Presumption  should  be  in 
favor  of  the  jurisdiction  of  the  Court  of  Chancery. 

It  was  unnecessary  to  state  in  the  order  that  the 
prisoner  was  examined  upon  interrogatories.  Com- 
mitment until  the  further  order  of  the  court  was 
valid. 

Van  Ness  and  Thompson,  JJ.,  concurring  with 
Kent,  Ch.  J.,  the  prisoner  was  remitted.  (See  Lock- 
wood's  Rev.  Gas.,  202,  for  subsequent  history  of  the 
case.)  The  above  decision,  per  Kent,  Ch.  J.,  was  re- 
versed in  the  Court  of  Errors  (6  Johns.,  337),  but  this 
decision  of  the  Court  of  Errors  was  practically 
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overruled  in  Yates  v.  Lansing,  9  Johns.,  394.  (An 
action  by  Yates  to  recover  of  the  Chancellor  the 
penalty  for  recommitting  a  party  alter  discharge  on 
liabeas  corpus,  5  Johns.,  28a.)  The  above  opinions 
of  Yates,  Spencer  and  Kent,  are  also  reported  in  4 
Johns.,  317. 

(See  note  Law  ed..  9  Johns.,  394,  and  the  table  of 
citations  at  the  end  of  each  case  above  referred  to.) 

ON  THE  second  day  of  the  last  Feb.  Term, 
Mr.  Emmet  moved  for  a  habeas  corpus  to 
bring  up  the  body  of  John  V.  N.  Yates,  a 
prisoner  in  the  custody  of  the  sheriff  of  Al- 
bany. The  motion  was  grounded  on  sundry 
affidavits  which  were  read. 

THE  COUKT  said,  that  as  it  was  a  matter  of 
importance,  they  would  take  until  the  next  day, 
at  the  opening  of  the  court,  to  consider  wheth- 
er it  was  proper  to  grant  the  motion. 

Mr.  Emmet  then  prayed  that  the  prisoner 
might  be  admitted  to  bail  in  the  meantime.  . 

KENT,  Ch.  J.  Until  the  party  is  actually 
before  us  on  a  habeas  corpus,  we  cannot  admit 
to  bail,  and  we  do  not  think  proper  to  allow 
the  writ  without  some  consultation  on  the 
case. 

*The  writ  of  habeas  corpus  having  been  [*2 
allowed  on  the  following  day,  the  prisoner  was 
afterwards  (Thursday,  Feb.  9)  brought  up, 
and  the  following  return  was  made  by  the 
sheriff :  That  the  prisoner  was,  Feb.  7,  ar- 
rested by  him  and  in  his  custody  by  virtue  of 
an  order  of  the  Court  of  Chancery,  made  Dec. 
5,  1808,  which  states  that  the  Court  of  Chan- 
cery did,  on  Sept.  5  last,  make  another  order, 
as  follows,  to  wit:  "  Upon  reading  the  order 
made  in  this  matter  on  Sept.  5,  and  the  cer- 
tificate of  the  sheriff,  stating  "  that  on  Sept. 
12  he  had  arrested  the  defendant,  and  that  by 
virtue  of  a  writ  of  habeas  corpus,  Judge  Spen- 
cer did,  on  the  same  day,  discharge  him,  on 
the  ground  that  the  original  cause  of  the  cap- 
tion was  illegal,  and  that  the  taking  and  de- 
taining him  for  the  same  matter,  '  was  illegal 
and  unwarrantable,  and  subversive  of  the  lib- 
erties of  the  citizens  ; '  that  a?  the  commitment 
for  the  malpractice  and  contempt,'  before 
adjudged  by  the  court  to  have  been  commit- 
ted by  the  defendant,  has  not  been  remitted 
by  the  court,  nor  "the  said  contempt  purged, 
and  the  court  deeming  the  discharge  repug- 
nant to  the  laws  of  this  State,  and  void,  or- 
dered that  the  sheriff  retake  the  defendant,  and 
recommit  him  for  his  contempt  and  malprac- 
tice, as,  in  the  attachment  before  issued  was 
commanded,  there  to  remain  until  the  further 
order  of  the  court ;  "  and  the  sheriff  having 
returned  to  the  said  order  of  Sept.  20,  that  the 
defendant  was  not  found,  it  is,  therefore, 
ordered,  that  the  sheriff  retake  the  defendant 
and  recommit  him  for  his  contempt  and  mal- 
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practice,  &c.,  there  to  remain  until  the  further 
order  of  the  court." 

The  sheriff  further  certified  and  eturned  to 
the  habeas  corpus,  that  the  writ  of  attachment 
3*]  referred  to  in  *the  foregoing  order  was 
dated  Aug.  17,  and  is  as  follows  ;  "  whereas, 
in  and  by  a  certain  order  of  the  court,  on  June 
13,  in  the  matter  of  complaint  of  Samuel 
Bacon  against  .the  defendant,  it  is  set  forth 
that  upon  reading  the  affidavits  of  Samuel 
Bacon,  Peter  W.  Yates  and  Richard  S.  Treat, 
and  upon  fully  considering  the  subject  matter 
thereof,  it  appeared  satisfactorily  to  the  court 
that  the  defendant,  during  the  time  he  was  a 
master  of  the  court,  had  filed  a  bill  of  com- 
plaint with  Richard  S.  Treat,  one  of  the  clerks, 
in  behalf  of  Samuel  Bacon,  complainant, 
against  Henry  Garretse  and  Charles  Morris,  as 
defendants,  and  thereto  subscribed  the  name 
of  Peter  W.  Yales,  one  of  the  solicitors  of  this 
court,  without  the  knowledge  or  consent  of 
the  said  Peter  W.  Yates,  and  had  acted  as  a 
solicitor  in  the  said  cause  in  the  prosecution 
thereof,  in  the  name  of  the  said  Peter  W. 
Yates,  contrary  to  the  statute  in  that  case 
made  and  provided,  in  willful  violation  of  his 
duty  as  master  and  in  contempt  of  the  author- 
ity of  this  court  ;  it  was,  therefore,  ordered  by 
the  court,  among  other  things,  that  the  de- 
fendant be  committed  for  his  said  malpractice 
and  contempt,  to  jail,  there  to  remain  until  the 
further  order  of  the  court ;  therefore  the  court 
commanded  the  sheriff  to  attach  the  defendant 
and  convey  him  to  jail,  there  to  remain  until 
the  further  order  of  the  court." 

And  the  sheriff  further  certified  and  returned 
that  the  defendant  was  discharged,  on  a  habe- 
as corpus,  by  Mr.  Justice  Spencer,  after  having 
been  arrested  on  the  said  writ  of  attachment, 
on  Aug.  19,  and  the  judge  certified  in  his  dis- 
charge, that,  ' '  it  having  been  made  satisfac- 
torily to  appear  to  him  that  the  said  commit- 
ment was  not  for  any  contempt  committed  by 
the  defendant,  towards  the  said  court,  but  that 
4*J  the  same  was  for  an  ^alleged  malpractice, 
on  the  part  of  the  defendant,  as  a  master  in 
chancery,  in  using  the  name  of  Peter  W. 
Yates,  as  a  solicitor,  in  a  certain  cause,  with- 
out his  consent,  and  in  violation  of  section  9 
of  the  Act  Concerning  Counselors,  Attorneys 
and  Solicitors,1  &c.,  he  was  of  opinion  that 
the  commitment  was  illegal  and  unprece- 
dented." 

The  sheriff  further  certified  and  returned, 
that  the  order  of  Sept.  5  was  as  follows,  to 
wit :  "  upon  reading  and  filing  the  attachment 
aforesaid,  and  the  return  thereon  stating  the 
discharge  aforesaid,  and  due  deliberation  hav- 
ing been  had  thereon,  and  the  court  deeming 
the  said  discharge  repugnant  to  the  laws  of 
the  State,  legally  inoperative  and  void,  it  is 
ordered  that  the  sheriff  retake  the  defendant 
and  recommit  him  for  his  contempt  and  mal- 
practice, as  in  the  said  attachment  he  was  com- 
manded, there  to  remain  until  the  further 
order  of  the  court. " 

The  sheriff  further  certified  and  returned, 
that  the  defendant  was  taken  on  the  said  order 
and  again  discharged  by  Mr.  Justice  Spencer, 
on  a  habeas  corpus,  on  Sept.  12,  who  certified, 
in  his  discharge,  as  follows,  to  wit:  ' '  it  appear- 
ing that  the  defendant  has  been  again  taken 
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and  imprisoned,  for  the  same  matter  and  cause 
whereon  he  was  imprisoned,  when  discharged 
on  habeas  corpus,  on  Aug.  19,  I  am  of  opinion, 
not  only  that  the  original  cause  of  the  caption 
of  the  defendant  was  illegal,  but  that  the  tak- 
ing and  detaining  him  on  the  said  order  was 
illegal  and  unwarrantable,  and  subversive  of 
the  liberties  of  the  citizens ; "  and  he,  there- 
fore, discharged  him. 

The  sheriff  also  certified  and  returned,  that, 
after  the  last  discharge,  by  Mr.  Juttice  Spen- 
cer, the  order  first  *above  mentioned,  was  [*5 
received  by* him.  by  virtue  of  which  order  he 
took  the  defendant,  on  Feb.  7,  inst.,  and  stMl 
detains  him  in  his  custody,  &c. 

After  the  return  was  read  the  Chief  Justice 
observed  that  there  were  many  matters  stated 
by  the  sheriff  which  related  to  proceedings 
prior  to  the  commitment  on  which  the  prisoner 
was  now  brought  up,  by  the  habeas  corpus,  and 
it  might  be  a  question  whether  the  papers  as 
to  such  previous  proceedings  were  to  be  filed 
or  rejected  as  surplusage. 

Mr.  Emmet  said  that  as  this  was  the  return 
of  the  officer,  the  only  question  was,  whether 
the  return  was  sufficient.  Leave  is  sometimes 
given  to  amend  a  return,  but  he  thought  no 
part  of  it  could  be  struck  out  or  rejected  as 
surplusage.  Besides,  as  there  was  a  reference 
in  the  last  order  of  commitment  to  the  pre- 
vious proceedings,  it  was  highly  proper,  if  not 
necessary,  to  set  out  the  whole  proceedings  in 
the  return. 

After  some  conversation,  it  was  agreed  that 
the  return  should  be  filed  as  it  stood,  and  the 
motion  for  the  discharge  of  the  prisoner  be 
heard,  on  the  merits,  reserving  the  question  as 
to  striking  out,  or  rejecting  any  part  of  the 
return,  to  be  decided  afterwards.  The  whole 
return  was  accordingly  filed,  and  the  counsel 
for  the  prisoner  moved  that  he  should  be  dis- 
charged. 

Mr.  Emmet  :2  (Mr.  Champlin  also  argued  in 
support  of  the  motion)  I  shall  first  examine 
the  return  as  relates  to  *the  last  order  of  [*6 
commitment  only.  It  is  bad  on  the  face  of  it. 
It  is  an  order,  not  a  writ  or  warrant.  It  is 
a  mere  rule  of  court,  directed  to  an  officer, 
who  is  not  bound  to  obey  it.  An  officer  can- 
not take  a  person  into  custody,  except  by  a 
writ  issued  by  the  court.  In  fact,  this  order 
refers  to  an  original  writ  of  attachment. 
Where  there  is  an  offense,  in  the  face  of  the 
court,  yet,  if  the  offender  goes  out  of  court, 
before  he  is  taken  on  an  order,  he  can,  after- 
wards, be  taken  only  by  writ.  (Jacob,  Law 
Diet.,  Attachment.)  The  highest  authority  is 
requisite  to  deprive  a  person  of  his  liberty.  It 
must  emanate  from  the  court  having  cogni- 
zance of  the  offense.  There  can  be  no  execu- 
tion executed,  except  by  writ.  In  no  case  will 
a  mere  order  justify  the  retaking  of  a  person, 
although  the  original  taking  was  by  writ ;  but 
there  must  be  an  alias  writ,  or  writ  of  recap- 
tion. The  first  writ  was  returned,  and  so  was 
functus  officio.  It  could  not  be  revived  or  re- 
newed by  an  order  ;  but  a  new  writ  was  req- 
uisite to  retake  the  prisoner. 

2. — Tt  has  not  been  thouerht  requisite  to  jrive  his 
argument  separately.  Mr.  Emmet  took  a  more 
extensive  view  of  the  subject,  and  to  avoid  repeti- 
tion, I  have  endeavored  to  report  the  whole  aa  one 
entire  argument,  and  as  fully  as  possible.— K. 
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Another  objection  is,  that  a  person  who  had 
been  discharged  on  a  habeas  corpus,  has  been 
taken  into  custody,  a  second  time,  for  the 
same  offense,  in  violation  of  the  Habeas  Corpus 
Act.  (24th  Sess.,  ch.  65,  Vol.  I.,  Laws,  286.) 
This  raises  the  question,  how  far  Mr.  Justice 
Spencer  was  authorized  to  investigate  the 
ground  of  the  commitment.  There  is  some 
difference  in  the  words  used  in  our  Act,  and  in 
the  English  Habeas  Corpus  Act.  (31  Car.  II., 
ch.  2.)  The  language  of  the  former  is,  "  if 
any  person  be  imprisoned  as  aforesaid,  in 
vacation  time,  it  shall  be  lawful,"  &c.  In  the 
latter,  the  words  are,  "  if  any  person  shall  be 
or  stand  committed  or  detained  for  any  crime." 
A  bill  having  been  brought  into  the  English 
Parliament,  the  opinion  of  the  twelve  judges 
7*]  was  taken,  *whether  a  judge,  in  vacation, 
could  issue  a  habeas  corpus,  and  they  were  of 
opinion  that  he  could  not,  unless  the  party 
was  committed  for  a  crime.  Our  Act,  in 
reference,  no  doubt,  to  that  decision,  general- 
izes the  law,  omitting  the  words  "for  any 
crime."  What,  then,  is  the  operation  of  the 
Habeas  Corpus  Act,  on  the  power  of  a  judge, 
in  vacation  ?  Most  clearly,  that  of  giving, 
except  for  the  purpose  of  bailing  a  traitor  or 
felon,  to  a  single  judge,  in  vacation,  a  power 
co-extensive  with  that  of  this  court  in  term 
time.  If,  then,  this  court  has  the  power  now 
to  inquire  into  the  grounds  of  the  commit- 
ment, it  follows  that  a  judge,  in  vacation,  has 
the  same  power.  The  exception  is,  "  other 
than  persons  convict,  or  in  execution  by  legal 
process,  or  committed  for  treason  or  felony, 
plainly  and  specially  expressed  in  the  warrant 
of  commitment."  Who  is  to  decide  on  the 
legality  of  the  process  ?  The  judge.  To  prove 
that  the  discharge  was  improper,  it  must  be 
shown  that  Mr.  Yates  was  confined  by  legal 
process.  Then  what  was  the  process  ?  If  the 
last  order  of  commitment,  it  is  defective  in  not 
showing  that  the  first  process  was  legal ;  but 
it  does  not  even  set  forth  that  process. 

Then,  will  a  discharge  by  this  court,  under 
a  habeas  corpus,  prevent  a  person's  being  taken, 
and  imprisoned  a  second  time,  for  the  same 
offense  ?  The  5th  section  of  the  Act  declares: 
"  that  no  person  who  shall  beset  at  large  upon 
any  habeas  corpus,  shall  be  again  imprisoned 
for  the  same  offense,  unless  by  the  legal  order 
or  process  of  the  court  wherein  he  is  bound 
by  recognizance  to  appear,  or  other  court  hav- 
ing jurisdiction  of  the  cause."  These  words 
are  explained  by  the  3d  section,  which  directs 
the  judge  "  to  discharge  the  prisoner,  on  tak- 
ing his  recognizance,  &c.,  for  his  appearance 
&*]  at  the  next  court  *where  the  offense  is 
properly  recognizable."  "Unless  it  shall  ap- 
pear to  the  judge  that  such  prisoner  is  detained 
upon  a  legal  process  out  of  some  court  having 
jurisdiction  of  criminal  matters,  or  by  some 
warrant  under  the  hand  and  seal  of  a  judge,  or 
justice,  for  some  matter  of  offense  for  which, 
by  law,  the  prisoner  is  not  bailable." 

The  only  mode  in  which  a  person  once  dis- 
charged on  a  habeas  corpus  can  be  again  taken, 
is  by  the  process  of  the  court  to  whom  the 
recognizance  is  returned,  or  by  a  court  having 
criminal  jurisdiction,  or  by  a  "warrant  under 
the  hand  and  seal  of  a  judge,  or  justice,  for 
a  matter  or  offense  not  bailable. 

Whether  the  discharge  by  the  judge  was 
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erroneous  or  not,  can  make  no  difference,  if  he 
had  competent  authority  to  discharge  in  the 
case.  And  a  person  once  discharged  by  com- 
petent authority,  can  never  be  again  taken, 
unless  in  the  cases  excepted  in  the  Act. 

Another  objection  is  to  the  generality  of  the 
terms  of  this  commitment.  It  is  for  malprac- 
tice and  contempt,  without  specifying  in  what 
the  malpractice  and  contempt  consisted.  A 
commitment  for  a  contempt  generally,  or  for 
treason  or  felony,  is  bad  ;  for  the  court,  on 
the  return,  are  to  judge  whether  there  be  a 
contempt,  treason,  or  felony.  In  The  Earl  of 
Shaftesbury's  case,  1  Mod.,  144;  Vaugh.,  14; 
2  Inst.,  52,  53,  55  ;  6  Roll.,  218 ;  Moore,  839, 
the  same  objection  was  made  to  the  return  to 
the  habeas  corpus,  and  though  the  court  de- 
cided that  they  had  no  jurisdiction,  yet  they 
had  no  doubt  that  the  return  was  illegal  and 
bad.  Sir  Thomas  Jones  said,  "  such  a  return, 
made  by  an  ordinary  court  of  justice,  would 
have  been  ill  and  uncertain  ;  but  that  they 
ought  not  to  judge  of  any  law,  custom  or 
usage  of  Parliament. "  All  the  cases  where  a 
general  *return  has  been  supported,,  have  [*9 
arisen  under  a  commitment  by  order  of  Par- 
liament, and  where  the  court  would  not  take 
upon  themselves  to  know  or  decide  on  the  law 
of  Parliament.  But  the  rule  on  this  subject 
applies  to  a  commitment  by  the  Court  of 
Chancery.  For  this  court  has  the  power  to 
inquire  into  and  decide  on  commitments  by 
the  Chancellor,  who  has  equal  power  also  to 
inquire  into  commitments  by  this  court.  (D. 
Groenvelt's  case,  1  Ld.  Raym.,  213.)  This  is 
necessary,  in  order  to  preserve  the  liberties  of 
the  citizen.  Unless  the  court,  then,  examine 
into  the  original  attachment,  referred  to  in 
the  last  order,  we  must  avail  ourselves  of  the 
objection  to  the  generality  of  the  return. 

I  shall  now  proceed  to  examine  the  original 
warrant  of  commitment,  which,  if  it  is  not  to 
be  considered  as  a  part  of  the  return,  may  yet 
be  taken  into  view  as  a  matter  aliunde  appear- 
ing from  affidavits.  There  are  three  objections 
to  this  commitment  arising  on  the  return. 

1.  That  the  matter  laid  to   the  prisoner's 
charge  is  a  crime  prohibited  by  the  Statute, 
and  therefore,  as  such,  is  not  at  all  cognizable 
in  the  Court  of  Chancery,  which  has  no  crim- 
inal jurisdiction  ;  nor  is  it  punishable  any- 
where by  an  attachment  for  a  contempt. 

2.  That  the  conviction  is  founded  upon  evi- 
dence which  the  law  does  not  hold  sufficient 
to  warrant  a  conviction  even  for  a  contempt. 

3.  That  the  imprisonment  being  in  execu- 
tion on  conviction  should  be  definite  and  termin- 
able, either  by  effluxion  of  time  or  on  the  doing 
of  some  act  by  the  prisoner  ;  and  cannot  be 
uncertain  and  indefinite  as  until  the  further 
order  of  the  authority  inflicting  it. 

*1.  In  discussing  the  first  objection,  [*1O 
it  is  necessary,  for  the  sake  of  the  argument, 
to  admit  the  truth  of  the  facts, ;  but  this  ad- 
mission is  merely  technical,  because  we  are 
not,  in  this  course  of  the  proceedings,  per- 
mitted to  deny  or  disprove  them. 

By  referring  to  the  words  of  the  order  for 
the  commitment,  it  will  be  seen  that  there  are 
many  particular  facts  charged,  the  whole  of 
which  constitute  one  offense.  After  rociting 
the  particulars.it  is  ordered  that  the  prisoner  be 
committed  "  for  the  said  malpractice,  and  con- 
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tempt."  The  whole  of  the  facts  form  one  mal- 
practice, which,  because  it  was  a  malpractice,  is 
also 'a  contempt.  For,  on  the  face  of  the  allega- 
tions, it  is  manifest  that  nothing  was  done  by 
the  prisoner,  which,  in  itself,  directly,  was  a 
contempt ;  but  it  was  so,  collaterally,  and  only 
because  it  was  a  malpractice.  If  the  word 
"therefore"  be  inserted  in  the  antecedent 
sentence,  after  the  word  "and,"  and  before 
the  words  "  in  contempt,"  it  will  be  seen  that 
the  contempt  was  no  more  than  a  matter  of 
inference  from  the  misconduct.  This  one 
offense,  or  malpractice,  is  characterized  as  be- 
ing contrary  to  the  Statute,  in  willful  violation 
of  his  duty  as  a  master,  and  therefore  in  con- 
tempt of  the  court ;  and  as  the  circumstance 
which  constituted  the  criminalty  intended  to 
be  punished,  it  is  set  forth  that  the  prisoner 
did  the  acts  specified  in  the  order  "during 
the  time  he  was  a  master  of  the  said  court." 

The  facts  alleged  have  no  reference  to  any 
nonfeasance  or  misconduct  in  regard  to  acts 
which  he  was  required  and  bound  to  perform 
as  master.  The  words  "in  willful  violation  of 
his  duty  as  master"  have,  therefore,xno  truth, 
unless  those  acts  were  a  violation  of  his  duty, 
because  they  were  contrary  to  the  Statute. 
11*]  The  *result  of  the  whole  allegation  is 
this  :  The  prisoner,  by  doing  certain  acts  dur- 
ing the  time  he  was  a  master  of  the  Court  of 
Chancery  was  guilty  of  malpractice,  or  an 
offense  against  the  Statute,  and  therefore  in 
contempt  of  the  authority  of  the  court. 

Section  9  of  the  Statute  (24  sess. ,  ch  32, 
Laws,  Vol.  I.,  219),  Concerning  Counselors, 
Attorneys  and  Solicitors,  prohibits  masters 
from  acting  as  counselors  or  solicitors  in  auy 
action  or  matter  in  the  same  court ;  and  the 
6th  section  enacts,  "  that  if  any  counselor,  at- 
torney or  solicitor  be  guilty  of  any  manner  of 
deceit  or  collusion,  or  consenting  thereto, 
whereby  to  deceive  the  court  or  the  party,  he 
shall  be  punished  by  fine  and  imprisonment." 
(Seel  Com.  Dig.,  "Attorney,"  A,  14.) 

In  consequence  of  its  having  been  made  an 
indictable  offense,  it  ceased  to  be  cognizable  in 
the  Court  of  Chancery,  which  has  no  criminal 
jurisdiction.  That  court  can,  undoubtedly, 
commit  for  contempts.  It  is  its  ordinary 
process  for  compelling  appearance,  answers 
and  obedience  to  its  decrees. 

In  the  case  of  Crosby,  3  Wils.,  188,  Lwd  Ch. 
J.  De  Grey,  when  deciding  in  favor  of  the 
right  of  the  House  of  Commons  to  commit, 
and  that  the  court  could  not  interfere,  says  : 
"As  for  the  case  of  the  chancery  committing 
for  crimes,  that  is  a  different  thing,  because 
the  chancery  has  no  criminal  jurisdiction." 
In  truth,  this  objection  is  peculiarly  applicable 
to  that  court  where  only  one  judge  presides. 

But  in  no  court  is  a  criminal  matter,  which 
is  plainly  and  obviously  the  subject  of  indict- 
ment, punishable  as  a  contempt,  except  a  res- 
12*]  cue,  and  a  breach  of  the  peace,  in  *  facie, 
curia,  both  of  which  are  direct  contempts 
against  the  power  of  the  court,  in  which  the 
criminal  matter  is  merged,  if  it  may  be  so  said, 
in  the  atrocity  of  the  contempt. 

There  is  no  doubt  that  a  party  may  be  in- 
dicted as  well  as  attached  for  a  rescue.*  There 
are  some  anomalies  relative  to  the  cases  of 
rescue,  which  it  is  not  requisite  to  take  notice 
of  here.  Suppose  a  rescue  of  a  person  in  cus- 
120 


tody  on  a  charge  of  felony,  is  the  rescuer  to  be 
proceeded  against  by  attachment  ?  In  civil 
cases  there  must  be  a  return  of  the  rescue  be- 
fore an  attachment  will  issue.  (Sheather  v. 
Holt,  1  Str.,  531  ;  6  Mod.,  141.)  A  return  of  a 
rescue  is  a  conviction  on  record,  and  no  at- 
tachment can  issue  until  a  return,  or  convic- 
tion on  record,  which  is  not  traversable.  (ft 
Bac.  Abr.,  Rescue,  E,  3  ;  Cas.  t.  Hardw.,  112  ; 
Y.  B.,  Hen.  VII.,  21,  pi.  5.)  In  the  case  of 
Rexv.  Philips,  Barnes,  429,  430,  it  was  decided 
that  as  the  return  of  a  rescue  amounted  to  a 
conviction,  the  attachment  was  in  nature  of  an 
execution,  or  capias  pro  fine,  and  therefore  the 
party  could  not  be  allowed  to  enter  into  rec- 
ognizance, to  answer  interrogatories  on  such 
attachment.  A  recognizance  may  be  allowed, 
until  the  action  of  the  party  against  the  sheriff 
for  a  false  return  has  been  tried. 

In  the  case  of  a  contempt,  in  facie  curias,  the 
court  is  authorized,  on  its  own  view  of  the 
transaction,  to  make  a  record  of  conviction, 
and  inflict  a  peculiar  penalty,  which  a  mere 
breach  of  the  peace,  in  the  same  degree,  would 
never  warrant.  So,  for  an  indecent  disturb- 
ance in  the  face  of  the  court,  it  inflicts  a  fine 
and  imprisonment,  which  the  same  disturb- 
ance, in  any  other  place,  would  not  justify. 
As  in  the  case  of  the  King  v.  Stone,  6  T.  R., 
530,  when  the  jury  had  acquitted  Mr.  Stone,  a 
person  present  threw  *up  his  hat  and  [*1S 
hallooed  ;  he  was  taken  into  custody  and  fined 
£20.  But  cases  of  both  these  kinds  have  three 
characteristics  :  1 .  They  are  direct  contempts 
of  the  power  of  the  court.  2.  The  enormity 
of  the  contempt  merges  the  crime.  3.  There 
is  no  necessity  to  establish  the  truth  of  the 
fact  by  the  intervention  of  the  jury.  The  loss- 
of  a  trial  by  jury  is  no  injury  to  the  offender, 
for  as  there  is  no  accusation,  there  can  be  no 
plea,  or  denial  of  the  fact.  The  whole  of  the 
record  is  a  conviction,  on  view,  for  matters  of 
which  the  court  have  judicial  cognizance,  the 
highest  certainty  of  the  law. 

Setting  aside,  however,  those  cases,  princi- 
ple, as  well  as  authority,  opposes  the  summary 
punishment  by  attachment,  as  for  a  construct- 
ive contempt,  of  indictable  offenses.  In  every 
case  of  such  an  offense,  the  accused  is  entitled 
to  the  intervention  of  a  grand  and  petit  jury, 
secured  to  him  by  the  Constitution  and  laws  of 
the  land. 

The  Constitution  of  the  U.  S.  (art.  3,  sec.  2> 
says,  "  the  trial  of  all  crimes,  except  in  cases 
of  impeachment,  shall  be  by  jury."  The  Con- 
stitution of  this  State  (art.  41)  says  :  "  Trial  by 
jury  in  all  cases  in  which  it  hath  heretofore 
been  used  in  the  Colony  of  N.  Y.,  shall  be  es- 
tablished and  remain  inviolate  forever."  And 
the  Act  Concerning  the  Rights  of  the  Citizens 
of  this  State,  declares  "  that  no  citizen  of  this 
State  shall  be  taken,  or  imprisoned,  for  any 
offense,  upon  petition  or  suggestion,  unless  it 
be  by  indictment,  or  presentment  of  good  and 
lawful  men  of  the  same  neighborhood  where 
such  deeds  be  done,  in  due  manner,  or  by  due 
process  of  law."  Attachment  is  on  a  sugges- 
tion. (See  1  Bac.  Abr.,  282,  Attachment ;  1 
Com.  Dig.,  Attachment.)  The  clause  in  the 
Act  last  cited,  does  not  interfere  with  [*14 
conviction  on  view,  or  on  return  of  a  rescue,, 
already  mentioned,  nor  does  this  Act  prohibit 
attachments,  except  for  offenses.  Besides, 
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could  the  prisoner  plead  his  imprisonment 
under  this  warrant,  in  bar  of  his  being  tried 
for  the  same  offense  by  indictment  ?  How 
had  he  the  benefit  of  the  6th  article  of  the 
Amendment  of  the  Constitution  of  the  U.  8., 
which  says,  inter  alia,  that  in  all  criminal 
prosecutions  the  accused  shall  have  compul- 
sory process  for  obtaining  witnesses  in  his 
favor  ? 

These  or  similar  reasons,  have  established 
the  same  principles  in  England.  In  Hawk. 
P.  C.,  bk.  2,  ch.  22,  Vol.  III.,  pp.  280,  285, 
the  various  cases  are  laid  down  in  which 
jurors  may  be  attached  and  fined,  but  in 
sec.  21  and  sec.  22  certain  cases  are  stated  in 
which,  he  thinks,  they  may  be  fined,  unless  an 
attaint  lies  against  them ;  and  in  sec.  23  he 
says,  "if  a  jury  shall  refuse  to  find  an  office 
for  the  King,  upon  full  evidence,  it  hath  been 
holden  that  they  may  be  fined,  for  that,  in  such 
case,  they  are  not  liable  to  an  attaint."  Now, 
an  attaint  is  the  ancient  criminal  mode  of  pros- 
ecuting a  jury  for  certain  misconduct,  and  the 
meaning  of  all  those  passages,  taken  together, 
is,  that  jurors  may  be  attached  for  such  mis- 
conduct as  does  not  subject  them  to  be  pro- 
ceeded against  regularly,  by  criminal  prosecu- 
tion ;  but  that  they  cannot  be  attached  for 
such  misbehavior  as  renders  them  liable  to  be 
prosecuted  criminally. 

In  I1  he  Jailer  of  Shrewsbury's  case,  1  Str., 
521,  an  attachment  was  moved  for  against 
him,  for  a  voluntary  escape  of  one  in  execu- 
tion for  obstructing  an  excise  officer  in  the  ex- 
ecution of  his  office  ;  but  the  court  refused  to 
grant  it,  there  being  no  precedent  for  that  pur- 
15*]  pose:  they,  however,  *ordered  him  to 
show  cause  why  there  should  not  be  an  infor- 
mation. In  an  anonymous  case,  in  the  same 
book  (1  Str. ,  384)  two  people  put  in  bail,  in 
feigned  names,  and  because  there  were  no 
such  persons,  they  could  not  be  prosecuted  for 
personating  bail,  on  the  Statute  of  Jac.  1. ,  ch. 
26.  So  the  court  ordered  them  and  the  attor- 
ney to  be  set  in  the  pillory. 

If  we  compare  the  Act  for  Regulating  At- 
torneys &c.,  with  somewhat  of  a  correspond- 
ent Statute  in  England,  it  may  lead  to  the 
opinion  that  the  English  Legislature  were 
aware  that  the  passing  of  such  a  law  would 
take  away  the  power  of  attaching,  unless  spe- 
cially reserved.  By  the  22  Geo.  II.,  ch.  46, 
sec.  2,  if  any  attorney  or  solicitor  should  act 
as  agent  for  a  person  not  qualified,  &c.,  "  and 
complaint  be  made  thereof,  in  a  summary  way, 
to  the  court  from  whence  such  process  did 
issue,  and  proof  made  thereof,  upon  oath,  to 
the  satisfaction  of  the  court,  then  every  such 
attorney  or  solicitor  so  offending  shall  be 
struck  "off  the  roll,"  &c.,  "and  upon  such 
complaint  and  proof,  the  court  may  commit 
such  unqualified  person  so  practicing  to  the 
prison  of  the  said  court  for  a  time  not  exceed- 
ing one  year."  Thus,  in  England,  when  the 
Legislature  interfered  in  a  similar  case,  it  ex- 
pressly gave  the  power  of  proceeding  summa- 
rily and  committing  the  unqualified  person 
that  practiced,  which  our  Act  does  not. 

Baron  Comyns  (1  Com.  Dig.,  Attachment, 
A.,  3),  in  mentioning  what  is  not  a  contempt, 
lays  it  down  that  an  attachment  will  not  be 
granted  where  there  is  another  remedy;  unless 
that  remedy  be  difficult  to  obtain.  By  this  he 
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undoubtedly  means  a  civil  remedy,  where  dis- 
cretion may  be  exercised.  As  in  *the  [*16 
case  of  Hanslow  v.  Roberts,  Barnes,  27,  a  motion 
was  made  by  Chappie  for  an  attachment 
against  Constable  for  acting  as  an  attorney 
without  being  sworn  ;  and  the  court  de- 
nied making  any  rule,  as  a  penalty  of  £50 
was  laid  on  the  defendant  by  Act  of  Parliament. 
And  in  Stock  v.  Huggins,  Rep.  Hard w.,  106, 
on  a  motion  for  an  attachment  in  disobeying 
an  award,  the  plaintiff  having  brought  an 
action  of  debt  on  the  award  itself,  the  court 
refused  to  grant  the  attachment  ;  for  as  the 
court  would  not  deliver  the  party  from  the  at- 
tachment until  he  had  paid  the  money,  the 
plaintiff  would  have  two  remedies  at  the  same 
time  for  the  same  purpose. 

This  principle  prevents  the  case  of  Ojrpen- 
heim,  v.  Harrison,  Burr.,  20,  and  Thiztleth- 
waite's  case,  1  Com.  Dig.,  576,  594,  A,  2, 
Kyd's  ed.,  from  being  applicable  ;  for  the  acts 
in  those  cases  would  be  indictable,  under  our 
Statute,  as  a  deceit  practiced  to  "deceive  the 
court." 

Again  ;  where  part  of  the  act  or  offense  is 
out  of  the  jurisdiction  of  the  Court  of  Chan- 
cery the  party  cannot  be  proceeded  against  by 
attachment ;  but  if  the  different  facts  stated  in 
the  order  as  constituting  the  malpractice  com- 
plained of  could  be  separated,  so  as  to  con- 
sider each  as  independent  of  the  others.still  the 
same  principle  of  law  would  apply,  for  each  of 
them  is  indictable  under  the  Act,  and  if  so  split 
up,  still  the  punishment  is  entire,  and  could  it 
be  pleaded  in  bar  when  the  Chancellor  had  no 
jurisdiction  ?  Where  conviction  is  bad  in  part 
it  is  bad  in  toto,  and  the  court  will  discharge  a 
prisoner  imprisoned  under  a  judgment,  part  of 
which  is  illegal.  (Rex  v.  Collyer,  Sayer,  44.) 

*2.  The  conviction  is  founded  on  the  [*1 7 
affidavits  of  Samuel  Bacon,  P.  W.  Yates  and 
Richard  S.  Treat,  and  on  no  other  evidence. 
This  is  not  the  course  of  the  Court  of  Chan- 
cery, nor  of  any  court  known  to  our  Constitu- 
tion, nor  is  it  the  law  in  case  of  a  contempt. 
A  party  accused  has,  in  most  cases,  a  right  to 
contest  a  rule  to  show  cause  by  his  own  affida- 
vit. It  is  in  the  discretioti  of  the  court  to  issue 
an  attachment  or  not :  but  if  an  attachment 
issues,  it  is  no  more  than  process  to  bring  in 
the  party  to  answer  to  the  accusation.  He  is 
then  either  committed  or  allowed  to  enter  into 
recognizance  to  answer  interrogatories  which 
must  be  exhibited  in  a  certain  time,  and  on 
which  he  is  to  be  examined.  This  examination 
is  referred  to  the  proper  officer  to  report  there- 
on whether  the  party  be  in  contempt.  In  the 
courts  of  law,  if  the  party  denies  the  charge, 
he  is  discharged.  In  chancery,  his  oath  may 
be  contested  by  the  accuser,  but  still  he  must 
be  examined  on  interrogatories  and  the  master 
report  him  to  be  in  contempt.  He  cannot  be 
judged  until  the  interrogatories  have  been  ex- 
hibited. (Wyatt's  Pract.  Reg.,  135,  136;  1 
Bac.  Abr.,  286,  Attachment,  B  ;  4  Bl.  Com., 
286,  287;  2  Burr.,  796,  797.)  In  the  case  of 
Rex  v.  Edwards,  4  Burr.,  2106  ;  5  T.  R.,  362, 
the  court  say,  "  the  attachment  is  to  bring 
them  into  court  to  answer  to  interrogatories  to 
be  exhibited.  There  is  nothing  to  plead  guilty 
to  until  the  interrogatories  are  filed  ;  neitheV 
are  they  in  contempt  until  reported  so.  There 
is  nothing  appearing  to  the  court,  at  present, 
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whereupon  to  ground  a  judgment  or  fine,  or 
any  punishment."  In  that  case  the  defend- 
ants had  come  in  and  applied  to  be  admitted 
to  acknowledge  the  contempt. 
1 8*]  *As  the  interrogatories  are,  therefore, 
•essential  in  every  case  to  the  conviction,  it 
should  appear  that  they  have  been  exhibited, 
and  that  the  judgment  of  the  court  has  been 
founded  on  a  due  consideration  of  them.  It 
appears  by  the  return  that  the  conviction  was 
on  the  affidavits  which  have  been  mentioned. 
Nothing  is  said  of  any  interrogatories  having 
been  administered.  But  the  court  have  power 
to  examine  into  this  fact,  aliunde,  for  it  does 
not  falsify  or  contradict  the  return,  but  merely 
explains  it.  Though  you  cannot  falsify  a  re- 
turn, yet  affidavits  are  allowable  as  to  any  mat- 
ters a  knowledge  of  which  would  enable  the 
court  to  decide  whether  the  prisoner  ought  to 
be  remanded,  bailed  or  discharged.  (3  Hawk. 
P.  C.,  224,  bk.  2,  ch.  15,  sec.  79  ;  Str.,  1138  ; 
Caldec,  295  ;  5  Mod.,  323,  454,  455  ;  2  Jones, 
322  ;  1  Sid.,  287,  288 ;  1  Roll.,  337.) 

3.  The  imprisonment  in  this  case  is  in  execu- 
tion on  conviction ;  and  yet  it  is  until  the 
further  order  of  the  court.  At  first  blush,  this 
seems  contrary  to  all  principle.  Commitments 
before  judgment  might,  perhaps,  be  allowed 
until  further  order,  though  even  that  is  not 
legal  ;  but  after  the  extent  of  the  crime  is 
ascertained,  justice  and  the  rights  of  the 
citizen  require  that  the  sentence  which  the  law 
pronounces  through  the  organ  of  the  judge, 
should  be  definite  and  certain.  This,  most 
-certainly,  is  an  elementary  truth  in  the  ordi- 
nary cases  of  criminal  jurisprudence. 

Hawkins  states  what  ought  to  be  the  conclu- 
sion of  a  commitment.  The  words  "to  be 
kept  till  further  order  "  are  sufficient,  because 
they  shall  be  intended  of  the  order  of  law  ; 
"  but  a  commitment  till  the  person  who  makes 
it  shall  take  further  orders,  seems  not  to  be 
good."  (3  Hawk.  P.  C.,  237,  bk.  2,  ch.  16,  sec. 
18.)  "The  warrant,  or  mittimus,  containing  a 
19*]  lawful  cause,  *ought  to  have  a  lawful 
conclusion,  viz.:  and  him  safely  keep  until  he 
be  delivered  by  law,  &c.,  and  not  until  the 
party  committing  doth  further  order."  (2  Ins., 
591,  592.)  In  Addis'  case,  Cro.  Jac.,  219,  this 
objection  was  taken.  The  jailer  returned  to 
the  hab&is  corpus  "  that  Addis  was  committed 
to  his  custody  by  warrant  from  the  Lord  Chan- 
•cellor  of  England,  for  certain  matters  concern- 
ing the  King,  there  to  remain  until  the  Lord 
Chancellor  deliver  him."  Hutton,  Sergeant, 
objected  to  the  return  as  too  general,  not  show- 
ing for  what  cause  he  was  committed,  and 
because  he  was  to  remain  in  confinement  until 
delivered  by  the  Chancellor  ;  and  although  for 
the  first  objection,  if  not  for  the  other,  the  re- 
turn was  bad,  yet  the  judges  answered  it  was 
the  first  time  that  such  objections  had  been 
taken,  and  they  would,  therefore,  consider  of 
the  case,  of  which  nothing  further  is  heard. 

In  the  case  of  Seales,  Cro.  Car.,  401,  557,  the 
same  objection  was  renewed.  Grimstone  ob- 
jected to  the  return  in  that  case,  that  it  was 
ill  to  award  to  prison  to  remain  until  further 
order  taken,  which  is  utterly  uncertain.  A 
day  was  given  until  the  octave  of  St.  Michael, 
and  in  the  meantime  the  prisoners  were  bailed, 
but  we  hear  no  more  of  the  case.  Again,  in 
Freeman's  case,  Ibid.,  418,  579,  both  the  objec- 
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tions  which  have  been  stated  were  made,  and 
the  King's  counsel  seems  to  have  abandoned  it 
and  elected  to  proceed  by  indictment  and  infor- 
mation. 

In  Parker's  case,  1  Lev.,  230,  the  commit- 
ment was  "till  further  order,"  simply.  The 
court  held  the  return  good  in  that  point  ;  but 
they  agreed  that  a  commitment  until  further 
order  of  the  person  committing  was  not  good; 
but  until  further  order  generally  is  all  one  as  by 
further  order  of  law.  This  objection,  indeed, 
seems  to  have  been  overruled  in  Holt  and  Digh- 
ton's  case,  1  Roll.,  415;  3  Bulst.,  48,  54.  These 
men  had  *been  committed  by  the  High  [*2O 
Commission  Court,  and  liberated  once  before 
on  habeas  corpus,  with  direction  to  repair  to  the 
High  Commission  Court  and  make  submission . 
They  went,  accordingly,  but  refused  to  answer 
whether  they  were  willing  to  take  the  sacra- 
ment kneeling,  for  which  they  were  committed 
till  the  further  order  of  the  court.  On  a 
second  habeas  corpus  the  court,  probably  tired 
of  them,  not  willing  to  embroil  itself  with  the 
High  Commission  Court>  and  wishing  to  get 
rid  of  such  incorrigible  schismatics,  refused  to 
bail  or  discharge,  though  this  objection  was 
made.  Different  reasons  are  assigned  by 
Rolle  and  Bulstrode,  but  neither  of  them  apply 
to  this  case.  In  Rolle  the  judges  say,  "  the 
High  Commission  Courts  have  jurisdiction  of 
heresies  and  schisms,  and  therefore  good  juris- 
diction, and  we  do  not  know  whether  this  be 
not  their  customary  mode  of  proceeding."  In 
Bulstrode,  Ch.  J.  Coke  justifies  it,  because  he 
says,  "  many  times  the  parties  are  committed, 
donee  the  business  discussus  fuerit." 

As  to  the  first  reason,  this  court  does  know, 
and  in  this  case,  in  this  country,  is  bound  not 
only  to  know  the  customary  mode  of  proceed- 
ing in  chancery,  but  to  examine  whether  it  be 
conformable  to  the  settled  rules  established 
for  securing  personal  liberty.  The  argument 
also  implies  that  such  a  commitment  would 
not  be  good  according  to  the  rules  of  law  with 
which  the  judges  were  acquainted.  The  sec- 
ond reason  (that  it  was  a  commitment  until 
the  business  should  be  discussed),  however 
bad,  is  inapplicable  to  the  present  case,  where 
the  business  has  been  discussed  and  the  im- 
prisonment is  a  punishment.  Indeed,  in  most 
of  the  cases  to  be  found  the  commitment  was 
on  mesne  process,  but  if  it  be  bad  on  mesne 
process,  a  fortiori,  it  must  be  bad  in  execution. 
Allowing  a  court  to  commit  *until  the  [*i2  1 
further  order  of  the  court  would  give  it  the 
power  of  doing  indirectly  what  it  could  not  do 
directly.  Such  a  sentence  or  order  is  indefi- 
nite and  arbitrary. 

Such  sentences  are,  however,  not  without 
precedent.  Most  of  the  books  of  chancery 
practice  mention  the  power  of  committing  for 
contempt,  during  pleasure,  which  is  tanta- 
mount to  a  commitment,  until  the  further 
order  of  the  court ;  and  they  all  refer  to  the 
Practical  Register  (Wyatt'sPrac.  Reg.,  134)  as 
their  authority.  "For  any  direct  and  positive 
contempt,  a  party  may  not  only  be  taken  into 
custody  but  committed  to  the  Fleet,  during 
the  pleasure  of  the  court."  The  author  speaks 
of  direct  and  positive  contempts,  such  as  the 
present  case  is  not  ;  but  in  support  of  his  po- 
sition, he,  in  his  turn,  cites  West's  Symbol- 
ography,  under  the  title  of  Proceedings  in 
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Chancery,  sec.  32.  (West's  Symb.,  2d  part, 
185  6.)  The  passage  in  West  is  this  :  "  The 
proceeding  in  this  court  is  by  the  said  writs, 
and  by  orders,  injunctions  and  decrees,  which 
if  the  defendant  resist,  his  punishment  for  this 
resistance,  and  for  his  contempt  in  not  appear- 
ing, is  imprisonment  in  the  prison  of  the  Fleet, 
as  is  said,  during  the  Lord  CJiancellor  or  the 
Lord  Keeper  their  pleasure,  or  until  he  will 
obey  and  perform  the  order  and  decree  of  the 
same  court."  Thus  speaking  only  of  the  di- 
rect contempts  against  process,  and  at  the  same 
time  expressing  a  doubt  as  to  the  imprison- 
ment during  pleasure  ;  but,  at  any  rate,  coup- 
ling it  with  a  limitation  that  would  always 
enable  a  party,  by  his  own  act,  to  put  an  end 
to  his  imprisonment.  West,  for  his  authority, 
cites  the  Year  Books  (37  Hen.  VI.,  13,  14,  and 
39  Hen.  VI. ,  26),  but,  on  recurring  to  them, 
there  is  not  a  word  to  be  found  of  imprison- 
ment during  pleasure,  but  only  until  the  de- 
22*]  f endant  shall  do  certain  acts.  In  37  *Hen. 
VI.,  ch.  14,  it  is  laid  down  by  Prisot,  Gh.  J., 
their  power  is  to  make  the  party  deliver  up  an 
obligation,  &c.,  and  nothing  more,  except 
commit  him  to  prison  till  he  does  it :  and  that 
is  all  the  court  can  do  ;  if  the  party  will  lie  in 
prison,  rather  than  give  up  the  obligation,  the 
other  is  without  remedy. 

The  Court  of  Chancery,  therefore,  does  not 
appear  to  have  any  peculiar  powe^r  of  commit- 
ting during  pleasure,  or  till  its  further  order  ; 
but  it  may  be  said  that  the  common  law  courts 
claim  this  power  in  the  case  of  contempts. 
They  do  so  ;  and  this  case  must  decide  their 
powers,  as  well  as  that  of  the  Court  of  Chan- 
cery ;  but  if  the  opinion  of  Blackstone  (4  Bl. 
Cora.,  236)  be  correct,  the  mode  of  proceeding 
by  attachment  seems  to  have  been  derived  to 
the  courts  of  K.  B.  and  C.  P.  through  the 
medium  of  the  court  of  equity,  and  it  is  im- 
portant to  inquire  on  what  foundation  it  stood 
in  that  court.  Indeed,  the  most  learned  law- 
yers, have  been  embarrassed  to  give  any  color 
of  law  to  such  a  power  in  the  courts  of  com 
mon  law.  C  kief  Baron  Gilbert  (Gilb.  Hist.  C. 
P.,  25)  derives  the  origin  of  commitment  for 
contempt  from  the  Statute  of  Westminster  2, 
ch.  39,  which  enables  the  sheriff,  when  the 
King's  writs  are  resisted,  to  take  the  posse 
^omitatus,  and  to  chastise  the  offenders  by 
imprisonment,  from  which  they  should  not  be 
delivered  without  the  special  command  of  the 
King :  and  he  says  that  since  the  sheriff  had 
the  power,  the  judges  who  award  such  proc- 
ess must  have  the  same  authority  to  vindicate 
it.  If  that  be  the  foundation  of  such  authority, 
it  can  only  extend,  even  in  England,  to  con- 
tempt of  process,  as  the  Practical  Register  lays 
it  down  ;  and  it  cannot  at  all  extend  to  this 
country,  where  sheriffs  never  had  any  such 
power.  Blackstone  (4  Bl.  Com.,  286)  thinks 
the  process  of  attachment,  or  power  of  sum- 
23*]  mary  *punishment,  must  necessarily  be 
as  old  as  the  courts  of  justice,  and  inseparable, 
by  necessity,  from  them.  As  far  as  that 
necessity  extends,  I  admit  the  doctrine  ;  but 
no  necessity  requires  imprisonment  during 
pleasure.  If  the  offense  be  completed,  its  de- 
gree of  enormity  can  be  ascertained,  and  there 
can  be  no  reason  why  its  punishment  should 
not  also  be  ascertained.  If  the  contempt  con- 
sists in  refusing  to  carry  into  execution  what 
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is  required,  the  commitment  may  be  till  the 
party  perform  it.  I  am  inclined  to  think,  how- 
ever, that  the  claim  of  imprisoning  during 
pleasure  is  derived  from  a  source  perfectly 
inapplicable  to  our  form  of  government,  the 
royal  prerogative  ;  that  is,  when  it  was  in  early 
ages,  paramount  to  the  liberties  of  the  people, 
and  from  the  supposed  presence  of  the  King  in 
his  courts — the  illegality  of  the  claim  has  re- 
mained unexplored,  because  the  power  has  not 
been  abused.  I  am  confirmed  in  this  opinion 
from  the  commitment  by  the  House  of  Lords, 
in  Tlie  Earl  of  8haftesbui*y's  case,  1  Mod.,  144, 
which  was  "  during  His  Majesty's  pleasure, 
and  the  pleasure  of  the  House." 

[KENT,  Ch.  J.  But  is  not  every  commit- 
ment at  pleasure,  or  without  limitation,  always 
understood  to  be  until  submission,  and  is  it  not 
in  the  power  of  the  party  to  put  an  end  to  his 
imprisonment  by  submission  ?] 

This  power  of  arbitrary  imprisonment  is 
against  the  genius  of  our  government  and  the 
principles  of  civil  liberty.  There  is  no  prin- 
ciple to  support  such  a  sentence  except  neces- 
sity, and  I  have  shown  there  can  be  no  such 
necessity,  for  every  possible  end  of  justice, 
vindicatory  and  coercive,  may  be  attained 
without  it,  and  every  case  .*of  contempt  [*24 
provided  for.  There  is  nothing  in  the  nature 
of  an  attachment  to  warrant  such  a  vague  and 
uncertain  punishment.  Blackstone  (4  Bl.  Com., 
283)  justly  classes  them  with  summary  con- 
victions ;  but  in  what  respect  do  summary 
convictions  differ  from  more  regular  proceed- 
ings ?  In  the  process  and  the  proofs.  Their 
being  summary  renders  them  peculiarly  serv- 
iceable as  ancillary  to  the  courts;  but  the  pro- 
ceedings being  finished  and  the  conviction 
once  had,  there  is  nothing  in  the  nature  of  sum- 
mary convictions  to  authorize  a  more  informal 
or  arbitrary,  and,  eventually,  a  severe  and 
more  oppressive  sentence  than  could  be  pro- 
nounced in  the  more  regular  and  estimable 
course  of  proceeding. 

In  the  present  case,  if  for  the  same  offense, 
after  an  indictment  by  a  grand  jury  and  a  trial 
by  a  petit  jury,  the  prisoner  had  been  found 
guilty,  and  the  same  sentence  pronounced  upon 
him,  he  might  bring  a  writ  of  error  to  set  it 
aside.  Why  should  he,  then,  be  without  any 
remedy  against  the  same  sentence,  following 
on  proceedings  which  the  law  and  the  com- 
munity regard  with  more  suspicion  ?  And  is 
it  in  the  power  of  any  court,  at  its  option,  for 
an  indictable  offense,  to  deprive  the  accused, 
without  his  consent  and  against  his  interest,  of 
all  those  valuable  privileges,  the  protection  of 
a  grand  and  petit  jury,  compulsory  process  for 
witnesses  to  testify  in  his  favor,  a  certain  and 
ascertained  punishment,  and  the  benefit  of  a 
court  of  error,  or  of  any  other  mode  of  being 
relieved  from  a  judgment  which  no  court  could 
by  law  be  authorized  to  pronounce  on  the  of- 
fense if  it  had  been  made  the  subject  of  an 
indictment  ? 

Cur.  ad  vult. 

The  court  taking  time  to  advise,  the"prisouer 
was  bailed  to  appear  at  the  next  term.  At  the 
last  May  Term,  at  *the  desire  of  his  cpun-  [*25 
sel,  the  court  deferred  giving  their  opinion 
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until  the  present  term,  when  the  prisoner  was 
further  recognized  to  appear. 

YATES,  J.  It  is  undoubtedly  essential  to 
the  due  administration  of  justice,  that  all  courts 
should  have  power  sufficient  to  enforce  obedi- 
ence to  their  own  orders  ;  hence  the  necessity 
of  authorizing  them  to  punish  contempts,  a 
power  resulting  from  the  first  principles  of 
judicial  establishments,  in  the  constitutional 
exercise  of  which  they  ought  to  be  protected. 

How  far  this  power  has  been  constitutionally 
exercised  by  the  Court  of  Chancery,  in  the 
case  now  before  us,  is  the  subject  of  the  present 
inquiry. 

I  shall  not  enter  into  a  minute  discussion  as 
to  the  legality  of  the  imprisonment  of  Mr. 
Yates,  under  the  provisions  contained  in  the 
oth  section  of  the  Act,  entitled  "An  Act  to 
Prevent  Unjust  Imprisonment  by  Securing  the 
Benefit  of  the  Writ  of  Habeas  Corpus,"  on  the 
last  order  of  the  Court  of  Chancery,  after  a 
regular  discharge  by  a  judge.  But  the  exercise 
of  this  power,  I  think,  is  not  warranted  by  the 
exceptions  stated  in  that  Statute,  whereby  the 
right  of  again  imprisoning  for  the  same  offense 
is  expressly  prohibited,  "unless  by  the  legal 
order  or  process  of  the  court  wherein  he  is 
bound  by  recognizance  to  appear,  or  other 
court,  having  jurisdiction  of  the  cause;"  clearly 
meaning  such  court  wherein  the  prisoner  may 
have  been  subsequently  indicted  or  charged 
with  a  criminal  offense.  The  Act,  conse- 
quently, cannot  apply  to  the  Court  of  Chancery 
which  has  no  cognizance  of  such  matters,  more 
especially  in  this  instance,  where  its  own  acts 
are  implicated,  and  had  been  passed  upon  by  a 
judge  acting  (in  my  view  of  the  subject)  under 
26*]  the  express  directions  *of  a  positive  stat- 
ute; but  as  this  last  order  expressly  refers  to 
the  first  commitment,  I  shall,  for  the  purpose 
of  a  more  satisfactory  investigation,  proceed  to 
examine  into  the  validity  of  the  original  attach- 
ment, appearing  on  the  face  of  the  return  now 
before  us. 

In  the  attachment  it  is  stated,  that  upon 
reading  the  affidavits  of  Samuel  Bacon,  Peter 
W.  Yates  and  Richard  S.  Treat,  and  upon 
fully  considering  the  subject  matter  thereof,  it 
satisfactorily  appeared  to  the  Court  of  Chan- 
cery that  John  V.  N.  Yates,  during  the  time  he 
was  a  master  of  the  said  court,  had  filed  a  bill 
of  complaint  with  Richard  S.  Treat,  Esq.,  one 
of  the  clerks  of  the  said  court,  in  behalf  of 
Samuel  Bacon,  as  complainant,  against  H. 
Garretse  and  C.  Morris,  defendants,  and  thereto 
subscribed  the  name  of  Peter  W.  Yates,  one  of 
the  solicitors  of  the  said  court,  as  solicitor, 
without  the  knowledge  or  consent  of  the  said 
Peter  W.  Yates,  contrary  to  the  Statute  in  that 
case  made  and  provided,  in  willful  violation  of 
his  duty  as  master,  and  in  contempt  of  the 
authority  of  said  court;  it  was  therefore 
ordered,  by  the  said  court,  that  the  said  John 
V.  N.  Yates  be  committed,  for  his  said  mal- 
practice and  contempt,  to  the  common  jail  of 
the  City  and  County  of  Albany,  »&c. 

Having  thus  the  return  before  us,  the  first 
inquiry  will  be  as  to  the  nature  of  the  offense 
of  which  Mr.  Yates  was  convicted;  this  can  be 
ascertained  only  from  the  specification  in  the 
attachment. 

I  am  inclined  to  think,  if  it  had  been  gene- 
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rally  for  a  contempt,  no  other  court  could 
legally  interfere,  although  authorities  have 
been  adduced  in  support  of  a  contrary  doc- 
trine. 

In  the  present  case  the  Court  of  Chancery 
has  stated  the  conviction  to  be  for  a  breach  of 
an  existing  statute,  *and  consequently,  [*2  7 
for  an  indictable  offense.  After  particularly 
mentioning  the  nature  of  this  offense,  the 
words  in  the  commitment  are,  contrary  to  the 
Statute  in  that  case  made  and  provided,  in 
willful  violation  of  his  duty  as  master,  and  in 
contempt  of  the  authority  of  the  court ;  those 
allegations  clearly  indicate  a  violation  of  the 
Statute  only,  the  words  in  contempt  of  the 
authority  of  the  court  not  entering  into  or 
composing  the  essence  of  the  offense,  but 
being  merely  words  of  aggravation;  according 
to  the  most  consistent  interpretation  I  can  give 
to  the  attachment,  which,  if  correct,  the  result 
must  be  that  the  Court  of  Chancery  have 
undertaken  to  punish  for  a  crime,  an  offense 
against  the  Statute,  and  consequently  not  with- 
in its  jurisdiction.  The  proceedings  against 
Mr.  Yates,  therefore,  must  be  void,  being 
coram  non  judice,  and  his  discharge  by  the 
judge,  when  brought  before  him  on  thefiabeas 
corpus,  was  proper. 

This  is  not  the  case  of  a  court  of  a  co-ordi- 
nate jurisdiction,  reviewing  the  act  of  its  fel- 
low, nor  of  an  inferior  controlling  the  acts  of 
a  superior  jurisdiction.  All  courts,  as  I  before 
stated,  have  a  right  to  punish  for  contempts, 
but  all  courts  have  not  a  right  to  punish  for 
crimes ;  the  Court  of  Chancery  is  of  this  last 
description  ;  the  process  in  this  case  was  not 
within  its  jurisdiction,  but  went  to  punish  for 
a  violation  of  a  statute  ;  and  this  is  within  the 
admission  of  Ld.  Ch.  J.  De  Grey,  who  explic- 
itly declares,  in  the  case  of  The  Lord  Mayor  of 
London,  "that  if  the  chancery  commits  for 
crimes,  it  is  a  different  thing  from  a  commit- 
ment for  contempt." 

But  admitting  that  by  the  specification  in 
the  attachment,  the  Court  of  Chancery  intend- 
ed to  include  the  infraction  of  the  Statute,  and 
the  contempt,  it  then  follows  that  both  of- 
fenses have  entered  into  the  measure  of  the 
*punishment  inflicted,  and  that  Mr.  [*2& 
Yates  stands  committed  for  the  malpractice, 
in  willfully  violating  his  duty  as  master  con- 
trary to  the  Statute,  on  this  summary  convic- 
tion, without  the  benefit  of  a  constitutional 
trial  to  test  the  verity  of  the  charge  ;  and  also 
for  the  contempt ;  the  indictable  offense  for 
an  infraction  of  the  Statute  being  without, 
and  the  contempt  within,  the  power  of  the 
court — a  manifest  inconsistency,  yet  the  only 
explanation  to  be  given  to  the  specification  in 
the  attachment,  different  from  the  first  con- 
struction which  I  have  made. 

It  may  be  said  that  this  court  will  not  pre- 
sume that  the  Court  of  Chancery  contemplated 
the  exercise  of  an  illegal  or  usurped  authority, 
and  that,  therefore,  the  specification  of  the 
crime  as  against  the  Statute,  ought  not  to  be 
taken  into  view,  but  should  be  rejected  as  sur- 
plusage ;  and  that  we  ought  to  consider  our- 
selves" bound,  from  the  high  respectability  of 
that  court,  to  intend  the  punishment  to  be  for 
contempt  only,  and  thus  reconcile  and  deter- 
mine the  question  of  jurisdiction.  To  this  I 
can  never  assent ;  in  a  question  like  the  pres- 
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ent,  involving  principles  so  highly  interesting 
to  the  community,  no  other  construction  or 
interpretation,  in  my  opinion,  is  admissible, 
than  such  a  one  as  the  entire  specification  of 
the  offense  in  the  attachment  will  warrant.  A 
different  doctrine,  according  to  my  view  of 
the  subject,  might  expose  a  citizen  to  be  pun- 
ished twice  for  the  same  offense,  and  in  its 
consequences,  in  other  respects,  endanger  the 
most  important  constitutional  privileges.  The 
prisoner  ought  therefore  to  be  discharged. 

SPENCER,  J.  The  consideration  of  this  case 
involves  questions  of  the  utmost  delicacy  and 
importance.  On  the  one  hand  are  presented 
29*J  the  conflicting  opinions  of  *the  Ghamcd- 
lor  and  a  judge  of  this  court,  on  the  other  the 
personal  rights  of  a  citizen  of  the  State.holding 
important  and  honorable  offices  under  it.  My 
situation  renders  the  task  of  examining  and 
pronouncing  upon  the  question  extremely  irk- 
some and  unpleasant ;  but  I  have  no  choice  : 
my  station  imposes  the  duty  on  me,  and  I  will 
not  shrink  from  its  performance.  It  will  be 
readily  admitted,  that  in  reviewing  a  question 
whicli  has  been  passed  upon  by  one  of  the 
highest  judicial  characters  in  the  State,  a 
question,  too,  involving  a  right  to  exercise  a 
jurisdiction  claimed  by  that  character,  there 
ought  to  be  a  liberal  courtesy  ;  it  should  not, 
however,  be  indulged  so  far  as  to  lead  to  a 
surrender  of  the  prerogatives  of  another  judi- 
cial department,  nor  to  the  demolition  of  per- 
sonal liberty.  With  these  impressions,  I  enter, 
reluctantly,  on  the  questions  now  before  the 
court.  It  is  not,  however,  my  purpose  to 
examine  the  various  points  which  have  been 
raised  ;  I  shall  consider  only  two  of  them. 

1st.  Whether  the  commitment  of  Mr.  Yates, 
after  he  had  been  discharged  upon  Juibeas  cor- 
pus for  the  same  cause,  was  a  legal  act  ;  and, 

2d.  Whether  he  was  originally  committed 
for  matter  whereof  the  Court  of  Chancery  had 
cognizance  ;  and  if  so,  whether  that  commit- 
ment was  legal. 

1.  The  Statute  "to  Prevent  Unjust  Impris- 
onment, by  Securing  the  Benefit  of  the  Writ 
of  Habeas  Corpus,"  requires  of  the  judges  of 
this  court,  in  vacation,  to  allow  the  writ  of 
habeas  corpus  to  all  persons  in  custody  of  a 
sheriff,  jailer,  or  other  person,  "other  than 
persons  convict,  or  in  execution  by  legal  proc- 
ess, or  committed  for  treason  or  felony,  plain- 
ly and  specially  expressed  in  the  warrant  of 
commitment ;"  and  it  also  requires  of  the 
3O*]  judge  to  *"discharge  the  prisoner  on 
taking  his  recognizance  with  sureties  for  his 
appearance  at  the  next  court  where  the  offense 
is  properly  cognizable,"  &c.,  "unless  it  shall 
appear  to  such  judge  that  such  prisoner  is 
detained  upon  a  legal  process  out  of  some 
court  having  jurisdiction  of  criminal  matters, 
or  b}'  some  warrant  under  the  hand  and  seal 
of  a  judge  or  justice,  for  some  matter  or  of- 
fense for  which  by  law  the  prisoner  is  not 
bailable."  It  cannot  be  controverted  that  a 
judge  of  this  court,  in  vacation,  is,  by  virtue 
of  this  Statute,  clothed  with  all  the  power  in 
granting  the  writ  and  discharging  from  im- 
prisonment which  the  Supreme  Court  itself 
can  exercise  in  term  time.  In  the  cases  ex- 
cepted  from  the  cognizance  of  a  single  judge, 
and  where  the  offense  is  not  bailable,  the 
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court  itself  would  not  discharge  unless  in  the 
single  case  of  extreme  illness  of  the  prisoner, 
and  where  an  enlargement  was  necessary  to 
preserve  his  life.  This  appears  to  me  so  self- 
evident  a  proposition  as  to  stand  in  no  need  of 
arguments  to  enforce  it. 

It  being,  then,  the  duty  of  a  judge  of  this 
court,  in  vacation,  to  grant  the  writ  to  all  per- 
sons in  custody,  excepting  to  such  as  are  con- 
vict, or  in  execution  by  legal  process,  who  is 
to  decide  whether  the  person  applying  for  the 
writ  comes  within  the  exception  ?  Undeni- 
ably, the  judge  ;  for,  as  he  is  to  grant  the  writ 
to  all  others  in  custody  should  any  person 
applying  for  the  allowance  of  a  Jiabeas  cm-pus 
be  illegally  convict,  or  in  execution  by  illegal 
process,  such  person  cannot  be  denied  the  ben- 
efits secured  by  the  Statute. 

If  cases  were  necessary  to  support  a  propo- 
sition deemed  so  clear,  that  of  TJie  King  v. 
Collyer,  Sayer,  44 ;  26  Geo.  II.,  will  be  found 
in  point.  The  defendants  were  *con-  [*31 
victed  at  a  quarter  sessions  upon  an  indict- 
ment for  assaulting  one  Smith,  and  by  the 
order  of  the  court  they  were  committed  to 
prison  for  the  space  of  one  month  next  ensu- 
ing, and  to  ask  pardon,  on  their  knees  of 
Smith,  and  to  cause  an  account  of  the  sentence 
to  be  printed  in  the  Daily  Advertiser,  and  not 
to  be  discharged  until  they  had  undergone 
such  imprisonment,  asked  such  pardon,  and 
caused  such  account  to  be  published,  and, 
when  discharged,  to  pay  certain  fees.  The 
defendants  were  brought  up  by  habeas  corpus 
before  the  Court  of  King's  Bench,  and  when 
the  above  facts  appeared  on  the  return  to  the 
writ  the  defendants  were  discharged.  The 
court  said  that  every  part  of  this  judgment 
was  illegal  except  the  imprisonment,  and  it 
would  be  very  hard  that  the  defendants  should 
continue  in  prison  under  the  illegal  parts  of 
the  judgment  until  they  could  obtain  a  revers- 
al of  those  parts  upon  a  writ  of  error.  It  is  to 
be  remarked  that  in  the  case  cited  no  pretense 
was  made  that  the  Court  of  Quarter  Sessions 
had  no  jurisdiction ;  the  only  ground  on 
which  the  Court  of  King's  Bench  interposed 
was,  that  the  conviction  itself  was  illegal. 

If,  then,  a  single  judge  of  this  court,  in 
vacation,  possesses  the  same  power  which  the 
court  in  term  possesses,  here  is  a  direct  prece- 
dent for  saying  that  a  single  judge,  in  vaca- 
tion, has  a  right  to  judge  of  the  legality  of  a 
conviction,  and  if  he  does  adjudge  it  illegal, 
to  discharge  the  person  suffering  imprison- 
ment under  it. 

Mr.  Yates  having  been  committed  by  a 
process  issuing  from  the  Court  of  Chancery, 
wherein  was  set  forth  the  offenses  of  which 
he  had  been  convicted,  was  discharged  by 
me,  on  a  habeas  corpus,  on  Aug.  19  last,  in 
which  discharge  I  judiciously  pronounced  the 
conviction,  and  imprisonment  under  it,  to  be 
illegal.  The  Court  *of  Chancery  again  [*32 
imprisoned  him  for  the  first  offense,  adjudg- 
ing my  discharge  illegal,  null  and  inoperative. 
He  was  a  second  time  discharged  by  me,  on 
the  ground  of  the  illegality  of  the  first  con- 
viction, and  on  the  further  ground  that  he 
could  not  be  re-imprisoned  for  the  same  cause, 
and  heMs  now  a  third  time  imprisoned  for  the 
same  matter.  It  naturally  occurs,  whence 
the  Court  of  Chancery  acquired  a  jurisdiction 
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to  take  cognizance  of  the  legality  of  my  adjudi- 
cation upon  Mr.  Yates'  conviction  by  that 
court.  I  think  I  have  shown  that  I  had  cog 
nizance  of  the  legality  of  the  conviction  by  the 
Court  of  Chancery ;  and  at  present,  it  is 
utterly  immaterial  whether  my  adjudication 
was  erroneous  or  not.  I  had  a  right  to  make 
that  adjudication  by  virtue  of  the  Habeas  Cor- 
pus Act.  I  am  unacquainted  with  any  law,  or 
decision,  which  gives  to  the  Court  of  Chan- 
cery a  power  to  supervise  the  judgments  of 
this  court,  or  of  one  of  its  judges,  in  a  case 
where  a  judge  has  a  power  co-extensive  with 
that  of  the  court,  and  to  set  aside  such  judg- 
ment as  illegal,  null  and  inoperative.  It  is 
true  the  Court  of  Chancery  can  relieve  after  a 
judgment  at  law,  but  such  relief  can  be  for 
some  matter  only,  extrinsic  the  judgment ;  it 
cannot  reverse  the  judgment,  but  in  all  re- 
spects must  consider  it  right,  but  for  the  ex- 
trinsic facts  of  which  it  presumes  the  court 
did  not  take  cognizance.  In  my  view  of  the 
subject,  the  power  of  the  Court  of  Chancery 
was  spent,  so  far  forth  as  respects  the  inflic- 
tion of  any  further  punishment  on  Mr.  Yates 
for  the  offense  of  which  he  had  been  convict- 
ed ;  it  could  interpose  only  by  mitigating  the 
punishment  of  imprisonment,  which  it  had 
adjudged  should  continue  till  the  further  order 
of  the  court. 

It  seems  to  me  a  prostration  of  all  principle, 
and  a  perfect  anomaly  in  the  law,  that  a  sub- 
33*]  ject  upon  the  legality  *of  which  the 
Legislature  has  authorized  a  judge  of  this 
court,  in  vacation,  to  adjudge  and  determine, 
and  on  which,  in  the  exercise  of  this  plenary 
power,  he  does  adjudge  and  determine  that 
this  judgment  shall  be  liable  to  a  review,  and 
to  be  set  aside,  in  a  summary  manner,  as 
illegal,  null  and  inoperative,  by  any  other 
forum  whatever.  The  Legislature  have  con- 
ferred no  power  on  any  other  court  to  reverse 
such  decision,  and  the  only  mode  in  which, 
in  other  cases,  judgment  can  be  reversed,  is  by 
regular  process  in.some  superior  court  desig- 
nated by  law. 

This  case  presents  still  greater  incongruity  ; 
the  same  court  whose  conviction  had  been 
adjudged  illegal,  and  after  the  matter  had  be- 
come res  judicata,  undertakes,  of  its  own  ac- 
cord, and  in  a  very  concise  manner,  to  reverse 
the  judgment  thus  judicially  pronounced,  and 
to  reinstate  its  own  conviction.  I  cannot 
bring  myself  to  believe  that  the  Habeas  Corpus 
Act,  which,  at  the  epoch  of  its  introduction  in 
England,  and  ever  since,  has  been  revered  as 
the  bulwark  of  the  Constitution,  the  Magna 
Charta  of  personal  rights,  and  which  has  been 
successfully  exerted  against  commitments 
even  by  the  King  in  council,  is  liable  to  the 
construction  which  has  been  put  upon  it — a 
construction  which  would  defeat  and  mow 
down  those  very  rights  and  that  freedom  from 
illegal  personal  restraints  which  it  was  intro- 
duced to  uphold  and  protect. 

I  therefore  deny  to  the  Court  of  Chancery, 
or  any  other  court,  the  right  to  re-imprison  a 
person  convicted  when  the  conviction  has 
subsequently  been  declared  illegal  and  the 
party  imprisoned  has  been  set  at  large  on 
habeas  corpus.  Arguments  may  be  urgeft  from 
the  possible  abuse  of  this  power,  and  from  the 
exercise  of  it  by  a  single  judge,  against  carry- 
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ing  the  principles  I  have  *advanced  so  [*34 
far  ;  but  it  ought  not  to  be  forgotten  that  any 
other  power,  and  that  all  delegated  authority 
is  liable  to  be  abused  ;  but  this  is  no  reason 
against  conferring  it,  nor  against  its  exercise. 
Those  who  are  guilty  of  abuses  are  amenable 
to  their  superiors. 

I  have  hitherto  proceeded  on  principles 
drawn  from  analogy  between  this  and  other 
cases  of  judicial  decisions,  and  I  trust,  have 
shown  that  the  mode  adopted  by  the  Court  of 
Chancery,  in  setting  aside  my  decision,  is 
altogether  novel  and  incongruous,  destitute  of 
precedent,  and  dangerous  in  the  extreme  to 
the  liberties  of  the  citizens.  I  shall  now  pro- 
ceed to  show  that  the  power  exercised  by  the 
Court  of  Chancery  is  expressly  forbidden  by 
statute. 

Section  5  of  the  Habeas  Corpus  Act  declares 
"  that  no  person  who  shall  be  set  at  large  upon 
any  Mbeas  corpus  shall  be  again  imprisoned 
for  the  same  offense  unless  by  the  legal  order 
or  process  of  the  court  wherein  he  is  bound  by 
recognizance  to  appear,  or  other  court  having 
jurisdiction  of  the  cause."  To  arrive  at  a  true 
construction  of  this  section  it  must  be  noticed 
that,  by  section  3  of  the  Act,  the  judge,  in  dis- 
charging a  prisoner,  is  required  to  take  a  recog- 
nizance for  his  appearance  at  the  next  court 
where  the  offense  is  properly  cognizable,  which 
court,  by  the  terms  of  section  5,  may,  by  legal 
process  or  order,  again  imprison,  him  for  the 
same  offense  ;  and  upon  this  obvious  princi- 
ple, that  inasmuch  as  the  prisoner,  who  was 
charged  with  an  offense,  had  been  enlarged 
during  the  vacation  of  the  court,  when  it  came 
to  sit,  it  was  deemed  fit  to  vest  a  discretion  in 
the  court  to  recommit  for  the  same  offense,  in 
order  that  the  prisoner  might  be  forthcoming 
to  abide  a  trial.  Such  power  was  considered 
necessary  *to  attain  the  ends  of  crim-  [*35 
inal  justice  ;  and  it  can  be  exercised  only  in 
the  manner  and  for  the  purposes  already  men- 
tioned. The  Court  of  Chancery,  I  must  pre- 
sume, has  considered  the  words  "  or  other 
court  having  jurisdiction  of  the  cause"  as  appli- 
cable to  itself  ;  and  that  having  had  jurisdiction 
of  Mr.  Yates'  cause  it  could  re-imprison  him. 
notwithstanding  his  discharge  upon  habeax 
corpus.  I  cannot  assent  to  the  soundness  of 
this  construction,  and  if  it  be  adopted  it  ap- 
pears to  me  that  the  Habeas  Corpus  Act  be- 
comes almost,  if  not  altogether,  a  dead  letter. 
What,  upon  the  principle  assumed,  would  pre- 
vent a  justice  of  the  peace,  who  had  committed 
a  person  for  trial,  from  re-imprisoning  him  ? 
He  has  jurisdiction  of  the  cause  for  the  pur- 
pose of  imprisoning  ;  his  power  was  no  more 
spent  by  committing  than  that  of  the  Court  of 
Chancery  in  the  present  case  by  its  conviction 
and  subsequent  commitment  in  execution. 
The  justice  had  jurisdiction  and  so  had  the 
Court  of  Chancery ;  in  the  one  case  it  was 
exhausted  and  gone  by  the  commitment  to 
stand  trial  ;  and  in  the  other  by  the  conviction 
and  commitment  in  execution. 

The  terms  "  or  other  court  having  jurisdic- 
tion of  the  cause,"  must  be  referred  to  the  pre- 
ceding member  of  the  section,  which,  as  I 
have  before  stated,  relates  to  persons  whom  the 
judge,  on  enlarging  upon  habeas  corpus,  had 
bound  by  recognizance,  to  appear  at  the  next 
court,  where  the  offense  is  properly  cogniza- 
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ble ;  and  then  that  court  at  which  he  was 
bound  to  appear,  or  other  court  having  juris- 
diction of  the  cause,  for  which  he  was  bound 
to  appear,  may  imprison  for  the  offense,  upon 
the  charge  on  which  he  had  been  set  at  large 
on  habeas  corpus.  By  adverting  to  our  crim- 
inal system,  the  explication  of  this  provision 
will  appear  very  plainly.  In  every  counly  of 
36*]  *the  State  there  are  two  courts  of  crim- 
inal jurisdiction — a  Court  of  Oyer  and  Term- 
iner  and  Jail  Delivery,  and  a  Court  of  General 
Sessions  of  the  Peace  ;  the  former  has  juris- 
diction of  offenses  committed  within  the  coun- 
ty for  which  it  is  held,  of  whatever  degree; 
the  latter  of  all  offenses  other  than  those  af- 
fecting life,  or  imprisonment  in  the  State  Pris- 
on for  life.  The  judge  in  taking  a  recogni- 
zance, when  he  discharges  on  liabeas  corpus, 
\*  at  liberty  to  bind  the  prisoner  to  appear  at 
the  one  or  the  other  of  these  courts,  as  he  sees 
fit,  having  regard  to  the  periods  when  they  are 
to  sit,  and  their  right  to  take  cognizance  of  the 
offense.  If  the  prisoner  is  bound  to  appear  at 
a  Court  of  General  Sessions,  and  it  happens 
that  a  Court  of  Oyer  and  Terminer  is  held  in 
that  county,  prior  to  the  time  when  the  pris- 
oner has  been  bound  to  appear,  and  it  should 
also  happen,  that  an  indictment  is  presented 
to  such  C6urt  of  Oyer  and  Terminer,  against 
the  person  thus  enlarged,  then  that  court 
would  gain  jurisdiction  of  the  cause,  for  which 
the  prisoner  was  bound  by  recognizance  to 
appear,  and  it  might,  having  thus  acquired 
jurisdiction,  by  legal  processor  order,  commit 
the  individual. 

This  appears  to  me  the  only  natural  expo- 
sition of  the  power  given  by  the  Legislature, 
to  commit  persons  once  delivered  on  habeas 
corpus,  for  the  same  cause.  But  for  what  pur- 
pose did  the  Court  of  Chancery  regain  juris- 
diction of  Mr.  Yates'  cause,  if  it  be  not  a 
perversion  of  terms,  to  call  it  a  cause  ?  Cer- 
tainly, not  for  the  purpose  of  investigating  the 
guilt  or  innocence  of  the  party,  but  merely  to 
reverse  a  decision  judicially  interposed,  under 
the  notion  that  it  had  higher  powers  than  those 
conferred  by  the  Legislature,  on  a  judge  of 
this  court.  To  support  a  construction,  which 
37*]  appears  to  me  to  be  so  monstrous,  *the 
words  "  or  other  court  having  jurisdiction  of 
the  cause,"  are  to  be  insulated,  without  having 
reference  to  the  subject  just  before  presented, 
of  a  person  bound  by  recognizance,  which 
words  evidently  point  to  a  person  whose  guilt 
had  not  been  ascertained,  and  who  was  yet  to 
stand  trial  for  the  offense  imputed  to  him.  In 
the  present  case,  the  offense  had  been  examined, 
and  conviction  had  taken  place,  which  must 
be  considered  illegal,  because  it  had  been  so 
adjudged,  unless  indeed  the  committing  court 
had  a  right  to  reverse  it. 

The  Legislature  have  not  only  forbidden  the 
re-imprisoning  a  person  set  at  large  upon  habeas 
corpus,  for  the  same  offense,  with  the  excep- 
tions, on  which  I  have  commented,  but  have 
superadded  a  penalty  of  $1,250,  on  any  person, 
who  shall  knowingly,  contrary  to  the  Statute, 
recommit,  or  imprison  the  person  set  at  large, 
for  the  same  offense.  It  may  be  imagined  that 
if  the  penalty  has  not  been  incurred  in  the 
present  case,  then  the  recommitment  is  valid 
and  legal.  I  dissent  from  such  a  proposition  ; 
it  by  no  means  follows,  that  if  the  penalty  has 
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not  attached,  that,  therefore,  the  recommit- 
ment is  allowed  by  the  Statute.  The  force  of 
such  an  argument  must  depend  on  this,  that  a 
court  is  not  a  person,  and  that  a  court  cannot 
be  responsible,  civiliter,  for  its  acts.  In  the 
case  of  a  single  magistrate's  recommitting  for 
the  same  offense,  the  act  would  be  done  under 
the  semblance  of  a  judicial  authority,  and  it 
may  as  well  be  insisted  that  a  magistrate  would 
not  be  responsible.  Without  intending  to  ex- 
press a  decided  opinion,  whether  the  penalty 
has  attached  in  the  present  case,  I  would  ob- 
serve that  there  are  cases  in  which,  if  a  court 
shall  presume  to  intermeddle,  clearly  without 
jurisdiction,  the  acts  done  under  such  usurpe 
authority  are  not  the  acts  of  a  court,  but  of  the 
persons  Composing  it,  and  they  have  [*38 
been  held  personally  responsible.  My  opinion, 
on  the  first  question  I  proposed  to  examine  is, 
that  whether  Mr.  Yates  was  rightfully  dis- 
charged or  not,,  upon  the  habeas  corpus,  his 
re-imprisonment  for  the  same  offense  was  un- 
warranted by  law.  and  he  is  now  entitled  to 
his  discharge. 

3.  It  is,  in  my  view,  immaterial  to  consider 
the  propriety  of  my  discharge,  but  the  occasion 
seems  to  require  some  attention  to  it,  and  I 
shall,  therefore,  briefly  review  it.  I  humbly 
conceive  that  it  can  form  no  objection  to  the 
exercise  of  the  power  conferred  by  Statute, 
that  the  deprivation  of  personal  liberty  which 
has  intervened,  comes  from  the  Court  of  Chan- 
cery. If  that  court  has  illegally  imprisoned  a 
citizen,  and  it  shall  so  appear  to  me,  while  I 
sustain  the  office  I  hold,  1  cannot  withhold  the 
exercise  of  those  functions  which  the  law  has 
given  me,  in  affording  a  remedy.  An  upright 
and  an  independent  judge  cannot  balance  be- 
tween his  personal  inclination  and  his  duty. 

I  shall  now  consider  :  1st.  For  what  offense 
Mr.  Yates  was  committed.  2d.  Whether,  if 
the  conviction  partakes  of  some  matters  cog- 
nizable by  the  Court  of  Chancery,  and  of  some 
of  which  it  has  no  jurisdiction,  there  was  a  just 
cause  of  deliverance  on  habeas  coipus.  In  con- 
sidering these  points,  I  shall  regard  the  attach- 
ment only,  without  admitting  or  denying  the 
right  of  examining  evidence  aliunde.  When 
Mr.  Yates  was  brought  before  me,  I  examined 
collateral  evidence,  in  conformity  to  what  I 
understand  to  have  been  a  very  usual  practice 
with  the  judges  of  this  court.  By  examining 
aliunde,  I  do  not  mean  the  admission  of  evf- 
dence  contradicting  the  return,  but  explana- 
atory  of  it.  I  forbear  that  examination  on  the 
present  occasion,  being  satisfied  that  the  opin- 
ion of  His  Honor,  the  Chancellor,  deliv-  [*3J> 
ered  when  the^first  attachment  was  awarded, 
will  not  materially  aid  in  ascertaining  the 
cause  of  the  commitment. 

The  offense  imputed  to  Mr.  Yates  is,  that 
during  the  time  he  was  a  master  of  the  Court 
of  Chancery,  he  had  filed  a  bill  in  a  cause,  and 
thereto  subscribed  the  name  of  Peter  W.  Yates 
as  solicitor,  without  his  knowledge  or  consent, 
and  had  acted  as  a  solicitor  in  his  name,  the 
prosecution  thereof,  contrary  to  the  Statute  in 
such  case  made  and  provided,  in  willful  viola- 
tion of  his  duty  as  master,  and  in  contempt  of 
the  authority  of  the  court ;  and  he  was  com- 
mitted until  further  order,  for  his  said  mal- 
practice and  contempt.  It  appears  to  me  that 
there  are  two  distinct  offenses  :  1st.  For  having 
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filed  a  bill,  in  the  name  of  a  solicitor  of  the 
court,  and  as  an  aggravation  thereto,  having 
done  so  without  his  consent ;  and,  2d.  That 
-at  the  time  when  this  act  was  done,  Mr.  Yates 
was  a  master  in  chancery,  and  that  the  act  thus 
done  was  consequently  contrary  to  the  Statute, 
and  in  willful  violation  of  his  duty  as  a  master. 
For  the  first  offense,  the  court  could,  undoubt- 
edly, proceed  as  for  a  constructive  contempt  : 
with  respect  to  the  latter,  in  my  opinion,  the 
court  had  no  jurisdiction. 

There  is  no  statute  prohibiting  the  use  of 
a  solicitor's  name,  by  another  person,  though 
there  is  a  prohibition  in  the  case  of  an  attorney. 
<1  R.  L.,  221  ;  24  sess.,  ch.  32,  sec.  7.)  There 
is  a  statutory  inhibition  to  a  master  of  the 
Court  of  Chancery  against  acting  as  solicitor 
in  any  action  or  matter  in  that  court ;  hence 
there  cannot  remain  a  doubt  that  the  violation 
of  the  Statute  ascribed  to  Mr.  Yates  consists  in 
his  having  filed  the  bill  in  the  name  of  a  solic- 
itor, during  the  time  he  was  master. 
4O*J  *It  is  an  elementary  principle,  that 
where  an  act  is  done  contrary  to  the  provisions 
of  astatute  forbiddingit,  an  indictment  will  lie, 
unless  the  Legislature  prescribes  a  specific  for- 
feiture. I  forbear  to  give  my  opinion  whether 
the  act  done  by  Mr.  Yates  exposed  him  to  an 
indictment.  The  Court  of  Chancery  has  pro- 
ceeded on  the  principle  that  he  had  violated 
the  Statute  ;  if  so,  he  certainly  was  indictable. 
What  puts  this  matter  beyond  all  controversy 
is,  that  Mr.  Yates  is  committed  "  for  his  said 
malpractice  and  contempt."  This  could  not 
mean,  that  as  solicitor  of  that  court  he  had 
been  guilty  of  malpractice,  for  it  nowhere 
appears  that  he  was  a  solicitor  of  the  court ;  it 
can  have  reference  to  nothing  else,  than  that 
as  a  master  of  the  court,  he  had  willfully  done 
an  act  contrary  to  the  Statute,  and  in  willful 
violation  of  his  duty,  because  it  was  contrary 
to  the  Statute.  It  follows  that  the  Court  of 
Chancery  has  undertaken  to  punish  a  master 
of  that  court,  whose  commission  is  derived 
from  the  Council  of  Appointment,  for  his  mal- 
practice, in  violating  a  statute,  for  which,  if 
the  Statute  has  been  violated,  there  exists,  in 
a  court  of  competent  jurisdiction  only,  a  power 
of  punishing  the  individual. 

This  leads  to  the  inquiry,  whether  the  Court 
of  Chancery  possess  criminal  jurisdiction.  I 
believe  it  only  necessary  to  state  that  it  has  not 
that  jurisdiction.  The  organization  of  that 
court,  its  proceeding  according  to  the  civil  law, 
without  the  power  of  convening  a  grand  or 
petit  jury,  renders  its  exercise  of  criminal  juris- 
diction incompatible  with  every  idea  of  per- 
sonal safety  or  liberty. 

That  relief  can  be  afforded  by  habeas  corpus, 
where  the  conviction  contains  some  good  and 
41*]  some  bad  matter,  *the  case  of  Ttie  King 
v.  Collyer,  already  cited,  shows.  The  only 
difference  between  that  cause  and  this  is,  that 
here  one  of  the  grounds  of  conviction  is  out  of 
the  jurisdiction  of  the  court,  and  there  it  had 
jurisdiction  of  the  whole  complaint,  but  made 
an  illegal  sentence.  The  effect  on  the  individ- 
uals is  the  same  in  both  cases;  the  one  suffered 
for  a  matter  of  which  the  court  had  not  cog- 
nizance, the  other  for  an  excess  of  authority  in 
the  judgment.  But  it  cannot  be  intended  that 
the  Court  of  Chancery  would  have  inflicted 
the  same  punishment  for  a  constructive  con- 
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tempt  only,  which  it  would  for  a  contempt,  and 
also  for  a  willful  violation  of  a  statute  by  a 
public  officer,  contrary  to  his  duty.  That  both 
matters  entered  into  the  judgment  of  the  court, 
is  manifest  to  my  mind,  because  both  are  care- 
fully recited,  and  he  is  committed  for  both. 
How  then  can  they  be  separated,  and  the 
Court  of  Chancery  be  presumed  to  act  on  one, 
when  it  professes  to  act  on  both  ?  It  appears 
to  me  as  absurd  to  uphold  a  conviction  founded 
upon  good  and  bad  matter,  when  the  punish- 
ment is  awarded  on  both,  as  it  would  be  to 
support  a  judgment  at  law,  founded  upon  dis- 
tinct matters,  some  of  which  were  actionable, 
whilst  others  were  not. 

It  has  been  intimated  that  the  Court  of 
Chancery  is  a  court  of  such  high  jurisdiction 
that  it  was  incompetent  for  a  judge  of  this 
court  either  to  intermeddle  with  its  process,  or 
question  the  legality  of  its  proceedings.  With 
all  due  deference  for  such  an  opinion,  I  can- 
not subscribe  to  it.  In  every  case  arising 
upon  habeas  corpus,  it  would  seem  to  me  that, 
the  sole  inquiry  ought  to  be,  is  the  prisoner 
legally  or  illegally  in  custody,  and  not  what 
court  committed  him.  I  am  warranted  in  this 
position,  by  the  opinion  of  Chief  Justice 
Tilghman,  in  *0lmstead's  case  ;  Mrs.  [*42 
Sergeant  was  brought  before  him  on  habeas 
corpus,  and  it  was  insisted  by  the  counsel  for 
Olmstead  that  she  was  not  entitled  to  her  dis- 
charge, even  if  the  judge  was  of  opinion  that 
the  District  Court,  by  which  she  was  commit- 
ted, had  no  jurisdiction.  He  declared  his 
opinion  to  be,  that  in  the  case  supposed,  he 
would  have  a  right,  and  it  would  be  his  duty 
to  discharge  the  prisoner. 

On  these  principles,  if  the  cause  was  before 
me  anew,  and  separated  from  the  question  of 
recommitment,  I  should  pronounce  the  con- 
viction bad,  and  that  the  prisoner  was  entitled 
to  his  discharge. 

KENT,  Ch.  J.  The  return  to  the  habeas 
corpus  has  imposed  upon  the  courts  the  neces- 
sity of  discussing  and  deciding  some  interest- 
ing questions.  We  are  called  to  examine  into 
the  validity  of  the  commitment  of  the  Court 
of  Chancery,  into  the  authority  of  a  judge  of 
this  court,  to  interfere  in  vacation,  upon 
habeas  corpus,  and  to  set  aside  such  commit- 
ment. It  is  also  made  a  question,  whether  the 
act  of  the  judge  be  not,  at  all  events,  conclu- 
sive upon  the  subject  matter  of  the  commit- 
ment. This  inquiry  is,  in  every  view,  impor- 
tant, and  I  shall  endeavor  to  acquit  myself  of 
my  public  duty,  by  bestowing  upon  the  case  a 
free,  full  and  diligent  investigation. 

A  preliminary  question  was  raised,  and 
reserved  upon  the  argument,  which  must  be 
disposed  of,  before  we  enter  upon  the  consid- 
eration of  the  merits. 

The  sheriff  returns,  not  only  the  order  of 
the  Court  of  Chancery,  of  Dec.  5,  by  virtue 
of  which  he  took,  and  now  holds  the  prisoner; 
but  the  order  of  Sept.  5,  upon  which  the  pris- 
oner was  retaken,  after  the  first  discharge  by 
the  judge,  and  also  the  attachment  *of  [*4& 
Aug.  17,  upon  which  the  prisoner  was  origin- 
ally committed. 

Unless  the  attachment  is  to  be  received  as 
part  cf  the  return,  we  cannot  examine  into  the 
legality  of  the  original  commitment,  nor  into 
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the  legality  of  the  discharge  of  the  prisoner 
by  the  judge.  The  counsel  for  the  prisoner 
have  contended  that  the  whole  return  ought 
to  be  received  as  pertinent  and  in  order.  The 
last  order  does  not  specify  in  what  the  con- 
tempt and  malpractice  therein  mentioned  con- 
sisted, but  it  refers  to  the  writ  of  attachment 
as  containing  the  true  cause  of  the  commit- 
ment. This  order  declares  the  discharge  by 
the  judge  to  have  been  illegal  and  void,  and  it 
evidently  considers  that  the  prisoner  ought  to 
be  reclaimed  by  virtue  of  the  attachment,  and 
that  the  recommitment  is  to  be  sustained  upon 
the  original  process.  If  the  discharge  was 
null  and  void,  this  construction  was  correct, 
and  the  prisoner  is  in  as  from  the  first  com- 
mitment. The  sheriff  could  not,  then,  return 
the  true  cause  of  the  caption  and  the  deten- 
tion of  the  prisoner  without  stating  the  attach- 
ment, as  well  as  the  subsequent  orders  ;  and 
I  am  accordingly  of  opinion  that  the  whole 
return  ought  to  be  received. 

1.  The  first  point  raised  by  the  counsel  for 
the  prisoner  is,  whether  the  discharge  of  the 
judge  be  not  conclusive  aud  final,  so  as  to  pre- 
clude the  Court  of  Chancery  from  examining 
into  the  correctness  of  the  discharge,  and  from 
recommiting  the  prisoner  for  the  same  cause. 

The  Habeas  Corpus  Act,  among  the  excep- 
tions, states  those  of  "persons  convict,  and  in 
execution  by  legal  process  "  as  being  entirely 
out  of  the  purview  of  the  3d  section,  under 
the  authority  of  which  the  habeas  corpus  was 
awarded.  And  if  the  prisoner,  when  he 
44*]  was  *discharged,  was  a  person  answer- 
ing to  either  of  those  descriptions,  the  judge 
had  no  authority  to  bail  or  discharge  him.and 
he  ought  to  have  been  immediately  remanded. 
If  such  a  prisoner  should  be  discharged  the 
discharge  cannot  be  binding  or  valid,  for  this 
would  be  placing  power  without  law  upon  the 
same  foundation  with  power  exercised  accord- 
ing to  law.  A  proceeding  without  jurisdic- 
tion is  void  and  a  mere  nullity.  The  judge  in 
this  case  derived  all  his  authority  from  the 
Statute,  and  that  does  not  apply,  and  of  course 
does  not  make  his  discharge  binding  if  the 
prisoner  came  within  one  of  the  exceptions 
stated. 

Section  5  of  the  Act,  which  prevents  re-im- 
prisonment for  the  same  offenses  of  persons 
discharged  upon  habeas  corpus,  most  evidently 
applies  only  to  cases  in  which  the  writ  and 
dischai'ge  were  bad  pursuant  to  the  Statute. 
And  even  this  prohibition  extends  only  to 
magistrates  acting  individually,  in  vacation, 
and  does  not  extend  to  any  court  having  juris- 
diction of  the  cause  of  the  commitment.  Such 
courts  are  expressly  excepted  from  the  prohi- 
bition, and  of  course  retain  the  same  powers 
as  before  the  passing  of  the  Statute.  If,  then, 
the  attachment  had  in  itself  been  so  defective 
as  not  to  have  been  sufficient  to  have  held  the 
prisoner,  the  Court  of  Chancery  might  still 
have  awarded  a  new  and  competent  warrant 
of  commitment  for  the  same  cause  for  which 
the  first  warrant  issued,  provided  the  case  was 
one  of  which  that  court  had  jurisdiction. 

In  Alphonso's  case,  3  Bulst.,  259,  the  Court 
of  King's  Bench  admitted  that  "this  might  be 
done.  He  was  committed  by  the  College  of 
Physicians  for  practicing  physic,  and  was 
brought  into  the  K.  B.  upon  habeas  corpus ; 
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and  all  the  court  held  the  return  *insuf-  [*45 
ficient,  as  no  cause  for  the  commitment  was 
stated.  But  they  agreed  that  "  if  they  should 
discharge  him  for  the  insufficiency  of  the  re- 
turn, then  the  College  would  presently  take 
him  again  and  commit  him,  and  then  would 
amend  their  return  and  make  it  better." 

It  was  the  decision  of  a  majority  of  the 
judges  who  gave  their  opinions  to  the  House 
of  Lords,  in  1757,  on  several  questions  rela- 
tive to  writs  of  habeas  corpus,  that  at  common 
law,  and  before  the  Stat.  of  21  Charles  II.,  no 
judge  could  regularly  issue  a  writ  of  habeas 
corpus  in  vacation  ;  and  even  now,  under  the 
Statute,  the  judge  has  no  means  to  enforce 
obedience  to  the  writ  but  by  referring  the  case 
to  the  court  out  of  which  the  process  is  sup- 
posed to  issue.  It  would  then  be  extremely 
incongruous  and  singular  if  the  act  of  a  judge 
in  vacation,  which  he  has  not  authority  to 
execute,  was  to  have  the  force  and  effect  of  a 
final  judgment  pronounced  in  the  last  resort, 
and  conclude  all  other  jurisdictions  within  the 
State.  Such  a  power  would  be  dangerous  as 
well  as  unprecedented.  A  single  judge  in  this 
court  might  in  that  case  annul  the  decision  of 
the  rest  of  the  court  by  discharging,  in  vaca- 
tion, a  person  committed  by  the  judgment  of 
the  court.  A  power  of  this  extent  would  ride 
over  all  the  courts  of  the  land,  and  become 
perfectly  despotic  if  it  was  not  subject  to 
review  and  correction.  There  is  no  trace  of 
its  existence  to  be  met  with  in  the  books,  and 
the  only  colorable  ground  for  the  conclusive- 
ness  of  the  discharge  of  a  prisoner  upon 
habeas  corpus  is  the  provision  contained  in  sec- 
tion 5  of  the  Habeas  Corpus  Act ;  and  that  pro- 
vision, as  we  have  seen,  is  limited  to  cases 
properly  arising  under  the  Act,  and  in  no 
respect  extends  to  courts  of  competent  juris- 
diction. 

There  are  numerous  instances  in  which  the 
Court  of  K.  B.,  and  some  cases  in  which  the 
Court  of  C.  B.  has,  *upon  habeas  corpus,  [*4O 
undertaken  to  examine  and  decide  upon  the 
cause  and  the  authority  for  the  commitment, 
by  another  court.  But  in  all  those  cases  the 
habeas  corpus  was  awarded  by  the  court  and 
returnable  therein  ;  and  except  in  a  few 
anomalous  cases  in  the  time  of  James  L,  and 
of  which  I  shall  take  notice  hereafter,  the 
examination  into  the  authority  of  the  court  to 
commit  arose  upon  commitments  by  some  in- 
ferior court.  (Chancey's  case,  12  Co. ;  Codde's 
case,  1  Roll.,  245  ;  Orawley's  case,  Cro.  Car., 
567  ;  Hodges  v.  Mayor  of  Liskarett,  2  Bulst., 
139  ;  Smith's  case,  Styles,  90  ;  BusheU's  case, 
Vaug.,  135;  BetheWs  case,  1  Salk.,  348; 
Bracy's  case,  1  Ld.  Raym.,  99 ;  Groenrelt's 
ca'se,  1  Ld.  Raym.,  213;  King  v.  Chandler, 
1  Ld.  Raym.,  545  ;  King  v.  Elwell,  Str.,  794  ; 
King  v.  Colly er,  Sayer,  44.)  They  were  all 
cases  of  habeas  corpus  at  common  law  ;  and  I 
apprehend  that  there  is  not  an  instance  in  the 
English  law  of  a  judge  in  vacation  under- 
taking to  decide  upon  the  legality  of  a  com- 
mitment in  execution  by  the  judgment  of  any 
court  of  record,  and  much  less  of  a  court  of 
the  highest  degree. 

The  powers  granted  by  the  Habeas  Cm-pus 
Act  to  a  judge  in  vacation  were  never  in- 
tended to  apply  in  any  such  case,  because 
cases  of  that  kind  appear  to  be  carefully  ex- 
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cepted  in  the  Statute  ;  and  it  was  not  requisite 
to  include  them  for  the  purpose  of  guarding 
against  arbitrary  and  groundless  imprison- 
ment. The  Statute  seems,  with  a  studied 
precaution,  to  have  declared  that  the  powers 
granted  to  a  judge,  in  vacation  time,  were 
not  to  affect  cases  of  imprisonment  under  the 
authority  of  a  competent  court.  In  the  first 
place,  "persons  convict,  and  persons  in  exe- 
cution by  legal  process  "  are  not  to  apply  to  a 
judge  for  the  allowance  of  a  writ  of  habeas 
47*]  *corpus.  In  the  second  place,  a  judge 
is  not  to  discharge  the  prisoner  brought  be- 
fore him  if  it  appears  that  he  is  detained  upon 
any  legal  process  out  of  a  court  having  juris- 
diction of  criminal  matters.  And  lastly,  if 
the  prisoner  be  set  at  large  the  prohibition  to 
re-imprison  him  for  the  same  offense  does  not 
extend  to  any  "court  having  jurisdiction  of 
the  cause."  It  appears  to  me  to  be  unfit  and 
dangerous  to  the  orderly  administration  of 
the  law,  for  a  single  judge  in  vacation  to  be 
charged  with  a  summary  and  plenary  power 
of  review  of  the  judgments  and  executions  of 
a  regular  court  of  justice.  The  abuse  of  the 
powers  of  the  established  courts  was  never,  in 
any  period  of  our  law,  so  grievous  as  to  re- 
quire such  a  prompt  control.  And  perhaps, 
as  much  and  more  danger  was  to  be  appre- 
hended from  the  abuse  of  such  a  remedy  than 
from  the  abuse  of  the  original  power. 

The  uniform  practice,  under  the  Stat.  of 
Charles  II.,  appears  to  have  coincided  with 
the  construction  which  I  adopt ;  and  which 
strikes  my  mind  as  founded  oo  the  strongest 
principles.  This  settled  practice  ought  to 
govern  and  conclude  us  ;  for  our  Habeas  Cor- 
pus Act  is  almost  a  literal  transcript  of  the 
Stat.  of  Charles.  The  Act  of  1787  followed 
the  English  Statute  verbatim,  and  the  Revised 
Act  of  1807  made  only  some  slight  abbrevia- 
tions in  the  mode  of  expression,  which  can- 
not, without  violence,  be  construed  to  alter, 
in  the  least  degree,  the  sense  and  settled  con- 
struction of  the  former  Act.  That  the  "  mere 
change  of  phraseology,"  in  the  Revised  Laws, 
was  not  to  work  a  change  in  the  established 
interpretation,  was  the  unanimous  decision  of 
the  Court  for  the  Correction  of  Errors,  in 
1805,  in  the  case  of  Taylw  v.  De  Lancey,  2 
Cai.  Cas..  150,  151. 

48*]  *There  seems  to  be  a  degree  of  pro- 
priety and  consistency  in  a  superior  court  of 
appellate  jurisdiction  taking  cognizance,  upon 
the  return  of  a  writ  of  habeas  corpus,  of  the 
legality  of  a  judgment  and  commitment,  in  an 
inferior  court.  But  for  a  single  judge  to 
possess  such  a  power,  to  be  exercised  in  vaca- 
tion, in  a  summary  manner,  without  argu- 
ment of  counsel,  and  upon  the  judgment  and 
commitment  of  any  and  of  every  court  in  this 
State,  would  be  an  alarming  innovation  upon 
our  judicial  system. 

If,  therefore,  upon  the  return  of  a  writ  of 
Iiabeas  corpus,  awarded  in  vacation,  it  appears 
that  the  prisoner  stands  committed  by  the 
judgment  of  a  court  of  record,  or  other  court 
of  competent  authority,  the  judge  is  bound, 
immediately,  to  remand  the  prisoner  ;  and  he 
has  no  power  to  examine  and  decide,  touch- 
ing the  legality  of  the  judgment,  or  the  juris- 
diction of  the  court.  These  questions  belong 
to  the  cognizance  of  this  court,  as  possessing 
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general  appellate  powers,  and  as  having  the 
supreme  control  of  all  inferior  courts. 

The  relief  granted  upon  habeas  corpus 
against  defective  convictions  and  commit- 
ments, is,  in  some  respects,  analogous  to  the 
relief  obtained  upon  a  writ  of  error.  It  is,  in 
one  respect,  more  desirable,  because  it  is  more 
prompt  in  relieving  the  prisoner  from  impris- 
onment, but,  on  the  other  hand,  it  leaves  the 
order,  or  judgment  of  the  court  below,  in  full 
force,  and  only  discharges  the  party  from  the 
present  effect  of  it.  Before  Bushell's  case,  no 
person  was  ever  delivered  by  Iiabeas  corpus, 
or  without  a  writ  of  error,  from  commitments 
by  a  Court  of  Oyer  and  Terminer ;  and  since 
that  time,  the  courts  will  not,  unless  the  judg- 
ment or  commitment  be  manifestly  bad  in  sub- 
stance, relieve  on  habeas  corpus,  but  put  the 
Earty  to  his  writ  of  error.  (Betliell's  case,  1 
alk.,  348  ;  and  King  v.  CoUyer,  Sayer,  44.) 

*My  opinion  on  the  first  point  raised  [*49 
in  this  case,  accordingly,  is,  that  the  discharge 
which  took  place  in  the  vacation  was  in  no 
respect  conclusive,  either  upon  the  Court  of 
Chancery  or  upon  this  court ;  and  I  am  also 
of  opinion  that,  if  the  first  commitment  was 
good,  the  recommitment  was  equally  lawful, 
for  that  the  discharge  was  unauthorized  and 
void,  inasmuch  as  it  was  not  in  a  case  within 
the  provision  of  the  Habeas  C'oi'pus  Act,  and 
because  a  judge,  in  vacation,  has  no  authority, 
either  under  the  Act,  or  without  it,  to  review 
and  set  aside,  as  illegal  and  void,  a  formal 
commitment  and  conviction  by  a  Court  of 
Chancery. 

I  shall  next  proceed  to  examine  the  merits 
of  the  present  application,  as  appearing  upon 
that  part  of  the  return,  which  sets  forth  the 
original  warrant  of  commitment,  and  as  un- 
connected with  anything  which  took  place 
subsequent  to  the  first  execution  of  the  at- 
tachment. The  case  is  now  to  be  considered 
as  if  this  was  the  first  writ  of  habeas  corpus 
which  had  been  sued  out  by  the  prisoner. 

The  counsel  for  the  prisoner  submitted  to 
the  court  three  objections  to  the  legality  of 
the  original  warrant  of  commitment,  and  they 
contended  that  upon  either  of  the  grounds  the 
commitment  was  illegal,  and  that  the  prisoner 
ought  to  be  discharged.  I  shall  examine  these 
several  objections  in  their  order. 

1.  It  is  said  that  the  matter  laid  to  the  charge 
of  the  defendant  was  a  misdemeanor  prohib- 
ited by  the  Statute,  and  not  cognizable  in 
chancery  ;  and  that  the  conviction  and  im- 
prisonment were  for  that  offense,  and  not  for 
a  contempt  of  the  court. 

The  attachment  recites  a  previous  order  of 
the  court,  in  which  it  was  declared  that  the 
defendant,  during  the  *time  that  he  was  [*5O 
a  master,  filed  a  bill  in  the  name  of  one  of  the 
solicitors,  and  had  acted  as  solicitor  in  the 
prosecution  of  the  bill,  in  the  name  of  the  per- 
son, "contrary  to  the  Statute  in  that  case  made 
and  provided,  in  willful  violation  of  his  duty 
as  master,  and  in  contempt  of  the  authority  of 
the  court."  Here  is  a  plain  and  specific  state- 
ment of  the  cause  of  the  commitment,  and  I 
feel  no  difficulty  in  saying  that  it  was  a  palpa- 
ble case  of  contempt,  of  which  the  court  had 
jurisdiction.  That  the  court  meant  to  proceed 
on  the  ground  of  the  contempt,  appears  from 
the  charge  in  the  order,  which  amounts  to  a 
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conviction  for  a  contempt,  and  from  the  sub- 
sequent part  of  the  order,  directing  the  pris- 
oner to  he  committed,  "  for  his  sain  malprac- 
tice and  contempt."  I  cannot  perceive,  in  this 
order,  any  color  for  the  inference  that  the 
Court  of  Chancery  assumed  a  criminal  juris- 
diction, distinct  from  the  jurisdiction  which 
that  court  has  over  contempts.  Why  should 
the  court  have  done  it  ?  The  offense  was,  in 
itself,  a  contempt  of  that  court.  This  point 
cannot  well  be  controverted.  For  an  officer 
in  chancery  to  practice  as  a  solicitor,  in  the 
name  of  another  solicitor,  was  malpractice  and 
contempt ;  and  to  do  it  without  the  knowledge 
or  consent  of  such  other  solicitor,  was  a  more 
aggravated  malpractice  and  contempt,  for  it 
was  a  gross  fraud.  The  order  does,  indeed, 
go  on  to  say  that  such  conduct  was  "  contrary 
to  the  Statute  in  that  case  made  and  provided, 
and  in  willful  violation  of  bis  duty  as  master." 
And  are  those  words  to  warrant  the  inference 
that  the  court  intended  to  depart  from  the 
exercise  of  its  undoubted  jurisdiction  in  the 
case  of  contempts,  when  it  had  a  contempt 
fully  before  it,  and  to  usurp  the  criminal  jur- 
isdiction of  a  court  of  law  ?  Is  such  a  conclu- 
*> 1  *]  sion  necessary,  *or  even  tolerable,  when 
resting  on  such  grounds,  and  applied  to  such 
a  court  ?  The  inference  would  be  very  severe, 
and  one  which  I  could  never  indulge,  even  if 
the  order  stopped  there.  But  when  we  connect 
this  paragraph  with  the  words  which  follow, 
"and  in  contempt  of  the  authority  of  this 
court,"  and  when  we  add  the  order  thereon, 
that  the  party  be  committed,  "for  such  mal- 
practice and  contempt,"  the  intention  of  the 
court  appears  to  me  to  be  manifest. 

The  Statute,  which  the  court  is  supposed  to 
have  alluded  to,  is  the  Act  entitled  "An  Act 
Concerning  Counselors,  Attorneys  and  Solic- 
itors," which  declares  that  no  master  in  chan- 
cery shall  act  as  solicitor  in  any  action  or  mat- 
ter in  that  court.  A  violation  of  this  prohibi- 
tion, by  a  master,  may  possibly  be  indictable, 
on  the  ground  that  every  contempt  of  a  stat- 
ute is  indictable,  if  no  other  punishment  be 
prescribed.  But  an  offense  against  this  Stat- 
ute may  also  be  a  contempt  of  the  court, 
tho;igh  indictable  ;  and  the  court  may  punish 
the  contempt.  A  great  part  of  the  contempts 
which  may  be  committed  against  a  court  of 
justice  are  indictable  offenses ;  such,  for  in- 
stance, as  assaults  committed  in  the  presence  of 
the  court,  resistance  to  its  process,  and  libels 
upon  the  court  or  its  suitors,  in  respect  to  mat- 
ters pending  before  it.  Because  the  offense  is 
indictable,  that  circumstance  does  not,  in  any 
case,  destroy  the  right  of  the  court  to  proceed 
against  the  party  for  the  contempt,  provided 
the  act  complained  of  amounts  to  a  con- 
tempt. 

One  Habin  acted  as  an  attorney  in  the  K. 
B.  in  the  name  of  a  regular  attorney  of  the 
court,  without  the  authority  of  such  attorney, 
and  the  court  granted  an  attachment  against 
him  (1  Burr.,  20).  Yet  Habin  seems  to  have 
been  as  liable  to  indictment  for  that  conduct, 
52*]  as  the  present  defendant ;  *for  the  Stat. 
of  2  Geo.  II.,  ch.  23,  sec.  1,  which  was  then  in 
force,  had  declared  that  no  person  should  be 
permitted  to  act  as  attorney,  until  admitted 
and  enrolled  in  the  court.  It  was  as  much  a 
contempt  of  the  Court  of  Chancery,  for  the 
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master  to  have  acted  as  solicitor,  after  the 
prohibition  in  the  Statute  (admitting  him  to 
have  been  a  solicitor  before  he  was  master),  as  it 
would  have  been  for  any  individual,  without  ad- 
mission, to  have  acted  as  solicitor.  The  Statute 
suspended  the  authority  of  the  previous  license, 
so  long  as  he  continued  a  master  of  the  court : 
and  to  act  as  solicitor,  in  defiance  of  the  Stat 
ute,  was  also  acting  against  the  will,  and  in 
contempt  of  the  court. 

Every  illegal  and  unauthorized  interference 
with  the  process  or  proceedings  of  a  court,  is 
clearly  a  contempt  of  such  court,  whether  that 
illegality  be  created  by  statute,  or  be  declared 
by  the  rules  and  practice  of  the  court.  This 
is  a  principle  so  well  settled  as  to  become  ele- 
mentary. The  Court  of  Chancery  was,  there- 
fore, bound,  in  respect  to  its  own  character, 
and  the  rights  of  its  suitors,  to  animadvert,  as 
for  a  contempt,  upon  a  master,  or  practicing 
as  solicitor,  contrary  to  the  Statute  ;  because, 
as  far  as  relates  to  the  punishment  for  con- 
tempts, a  Court  of  Chancery  is  as  much  a  court 
of  criminal  jurisdiction,  as  any  court  of  law. 

The  case  stated  in  the  return  was  not  an 
ordinary  violation  of  a  Statute,  of  which  the 
courts  of  common  law  have  exclusive  cogni- 
zance. It  was  a  violation  which  carried  with 
it,  of  necessity,  the  commission  of  a  contempt. 
It  was  a  violation  of  a  law  relative  to  proceed- 
ings and  practice  in  chancery,  and  committed 
upon  the  records,  and  in  the  very  heart  of  the 
court,  by  one  of  its  officers.  This  gave  the 
court  cognizance  of  the  case,  as  a  contempt. 
The  conduct  *of  the  prisoner,  as  set  forth  [*53 
in  the  order,  was  a  fraud,  practiced  upon  a 
suitor  of  this  court,  and  it  was  an  abuse 'by 
practice,  which  tended  to  injustice,  deceit  and 
oppression. 

"  The  law,"  says  Sergeant  Hawkins  (bk.  2, 
ch.  22,  sees.  2,  12),  "gives  all  courts  of  record 
a  kind  of  discretionary  power  over  all  abuses, 
by  their  own  officers,  in  the  administration  or 
execution  of  justice,  which  bring  a  disgrace 
on  the  courts  themselves,  as  not  taking  suf- 
ficient care  to  prevent  them ;"  and  he  says  that 
the  court  may  proceed  by  attachment  not  only 
against  attorneys,  sheriffs,  &c.,  but  against 
any  other  officer  of  the  court,  for  any  act  of 
disobedience  or  injustice  that  concerns  the 
practice  of  the  court.  Lord  Chief  Baron 
Comyns  lays  it  down  generally,  that  "an  attor- 
ney, being  an  officer  of  the  court,  if  he  attempts 
anything  which  he  cannot  or  ought  not  to  do, 
it  will  be  a  contempt  of  the  court,  for  which 
an  attachment  shall  go."  (Tit.  Attorney,  B 
13.) 

The  malpractice  of  officers,  if  frequent  or 
unpunished,  reflects  dishonor  on  the  adminis- 
tration of  justice,  and  creates  among  the  peo- 
ple a  disgust  against  the  courts  themselves. 
This  is  the  true  ground  of  that  salutary  and 
indispensable  discretion,  with  which  the  courts 
are  invested,  of  controlling  and  punishing  all 
kinds  of  abuse  and  lawless  practice,  in  every 
officer  belonging  to  their  jurisdiction.  If  we 
were  then  to  admit,  as  the  counsel  for  the 
prisoner  contended,  that  the  prisoner  was  at- 
tached for  violating  the  Statute,  I  should  be 
of  opinion  that  the  attachment  was  proper,  for 
the  Statute  should  not  be  violated,  without 
involving  in  the  breach  of  it  a  contempt  of  the 
court,  any  more  than  a  breach  of  the  peace 
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54*]  can  be  committed,  in  the  presence  *of  a 
court,  without  including  in  the  commission  of 
it  a  contempt  of  such  court. 

But  it  is  clear,  from  the  facts  stated  in  the 
order,  that  the  Court  of  Chancery  did  not  con- 
vict the  prisoner  of  a  contempt  on  the  princi- 
pal point,  that  being  master,  he  had  acted  as 
solicitor.  If  that  had  been  the  ground  of  the 
contempt,  much  of  the  detail  in  the  order 
would  have  been  omitted  as  superfluous.  The 
averment  that  while  he  was  master  he  had 
acted  as  solicitor,  by  filing  the  bill,  would  have 
been  sufficient.  But  an  offense,  certainly  not 
within  the  Statute,  is  set  forth,  and  that  is 
subscribing  the  name  of  Peter  W.  Yates  to  the 
bill,  without  his  knowledge  or  consent,  and 
carrying  on  the  cause  in  the  name  of  P.  W. 
Yates.  This  is  the  strong  and  prominent 
gravamen  set  forth  in  the  order,  and  it  is  a 
orievance  and  contempt  which  the  Statute  did 
not  reach.  It  was  essential  to  the  dignity  of 
the  court,  and  to  the  purity  and  regularity  of 
of  its  practice,  that  such  conduct  should  be 
noticed  and  punished.  The  animadversion 
was  indispensable. 

I  have  hitherto  considered  the  objection  on 
the  supposition  that  the  act  of  the  prisoner 
did  really  amount  to  an  indictable  offense  un 
der  the  Statute.  The  counsel  argued  the  case 
on  this  assumption,  and  indeed,  without  it  the 
objection  which  I  have  been  considering  would 
at  once  fall  to  the  ground.  But  I  wish  here 
to  be  understood  as  not  giving  any  decided 
opinion  on  this  point.  It  will  be  time  enough 
when  the  question  shall  necessarily  call  for  an 
opinion.  The  words  of  the  Statute  are,  that 
no  master  shall  act  as  solicitor  in  any  action  ; 
;ind  strictly  speaking,  the  prisoner  did  not  act- 
as  solicitor,  but  he  acted  as  agent  for  and  in 
the  name  of  another  solicitor.  The  Statute 
had  reference  to  acts  done  directly  by  a  master, 
55*]  *in  his  own  name  as  solicitor,  and  this 
intention  is  made  evident  by  a  recurrence  to 
the  Act  of  February  20,  1787,  where  this  pro- 
hibition is  first  to  be  found.  The  Act  intended 
to  render  that  practice  unlawful  which  was 
lawful  before.  Practicing  in  the  name  of  an- 
other solicitor  was  always  malpractice,  and 
punished  as  such  by  the  courts.  It  is  a  fraud 
practiced  both  upon  the  solicitor  and  the  court, 
and  there  is  no  need  of  a  statute  prohibition. 
If  such  conduct  was  within  one  of  the  mis- 
chiefs that  the  Statute  had  in  view,  the  power 
of  the  court  was  adequate  to  meet  and  redress 
it.  If  the  Statute  does  in  fact  reach  this  case, 
it  is  so  far  a  declaratory  provision,  and  per- 
fectly useless. 

But  if  this  court  is  to  review  the  legality  of 
the  conviction  in  chancery,  we  ought,  at  le'ast, 
to  give  the  language  of  it  a  sound  and  liberal 
interpretation,  and  every  reasonable  intend- 
ment  should  be  made  in  support  of  the  juris- 
diction of  that  court.  This  has  grown  into 
a  settled  maxim.  In  BethelVs  case,  1  Salk., 
348,  Lord  Holt  and  the  other  judges  agreed  that 
the  return  was  not  regular  or  formal,  but  as 
it  appeared  that  the  prisoner  was  committed 
by  a  court  having  jurisdiction  of  the  matter, 
he  was  remanded.  Sergeant  Hawkins  (B.  2, 
ch.  15,  secs.73,  76)  lays  it  down  as  a  general 
rule,  that  whenever  the  contrary  does  not 
plainly  and  expressly  appear,  it  shall  be  pre- 
sumed that  the  commitment  was  legal  ;  and 
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he  adds  that  the  superior  courts  pay  the  highest 
regard  to  one  another's  proceedings,  and  will 
presume  them  to  be  agreeable  to  law,  unless 
the  contrary  appear,  or  the  case  be  very  extra- 
ordinary. We  are  then  bound  to  say,  that  if 
a  competent  authority  be  shown,  no  words  of 
equivocal  import  in  drawing  up  the  order  can 
or  ought  to  affect  it.  To  set  aside  the  convic- 
tion, as  *coram  nonjudice,  because  the  [*56 
order  declares  the  act  of  the  prisoner  to  be 
against  the  Statute,  and  his  duty  as  master,  as 
well  as  in  contempt  of  the  court,  would  be  to 
adopt  a  construction  rigorous  beyond  example. 
Utile  per  inutile  non  vitiatur.  In  the  case  of 
Huggonson  (a  printer),  2  Atk.,  469,  who  was 
adjudged  by  Lord  Hardwicke  guilty  of  con- 
tempt in  publishing  a  defamatory  libel  upon 
certain  persons  who  had  made  affidavits  in 
chancery,  the  Lord  Chancellor  takes  great  pains 
to  prove  the  paper  a  defamatory  libel,  or  in 
other  words  an  indictable  offense,  and  he  con- 
cludes with  declaring  it  also  a  contempt  of  his 
court,  for  which  the  party  was  committed, 
according  to  the  common  order  of  the  court 
in  such  cases.  I  believe  it  was  never  supposed 
that  Lord  Hardwicke  usurped  jurisdiction, 
and  that  his  commitment  was  void,  because  he 
showed  a  paper  to  be  a  libel,  as  well  as  a  con- 
tempt. Those  words  were  thrown  in  to  denote 
the  aggravation  of  the  case,  but  the  exercise 
of  the  power  of  the  court  was  justly  applied 
to  the  contempt,  and  not  to  the  libel. 

As  to  the  manner  of  drawing  up  orders  in 
chancery,  His  Lordship  observed,  in  the  case 
of  Baker  v.  Hart,  2  Atk.,  489,  that  he  wished 
the  orders  of  his  court  were  framed  with  the 
same  simplicity  as  orders  made  by  the  courts 
of  law.  They  usually  contain  a  recital  of  the 
principal  facts  ;  and  this  habitual  want  of 
precision,  in  chancery  orders,  may  account  for 
some  superfluous  expressions  in  the  present 
case,  though  the  order  of  commitment  for 
"  malpractice  and  contempt"  was  agreeable 
to  the  usual  course.  The  word  "malpractice" 
is  an  appropriate  term  for  a  contempt  com- 
mitted by  an  attorney  or  solicitor,  in  abusing 
the  practice  of  the  court ;  and  the  most  that 
can  be  said  of  the  order  before  us  is,  that  it 
uses  two  words  of  synonymous  import  to  ex- 
press the  same  idea. 

*The  return  then  shows,  evidently,  [*57 
that  the  proceeding  and  commitment  in  chan- 
cery was  for  a  contempt ;  and  on  this  subject 
it  may  be  useful  to  look  into  the  English  de- 
cisions. 

Several  cases  arose  in  the  time  of  James  I., 
in  which  the  Court  of  K.  B.  discharged  per- 
sons upon  Jiabeas  corpus  who  were  committed 
by  the  Court  of  Chancery  for  contempts.  In 
the  cases  of  Astwick  and  Apsley,  Moore.  839, 
840;  1  Roll.,  192,  the  cause  and  particulars 
of  the  contempt  were  not  set  forth  so  as  to 
enable  the  Court  of  K.  B.  to  exercise  its  as- 
sumed power  to  judge  of  the  sufficiency  of 
the  contempt,  and  this  is  said  to  have  been 
the  reason  for  the  discharge  in  those  cases. 
And  therefore,  in  Allen's  case,  Moore,  840,  as 
the  cause  of  the  contempt,  was  given,  viz. :  in 
not  performing  a  certain  decree  therein  made, 
the  prisoner  was  remanded.  But  even  this 
did  not  satisfy  in  Qlanmlle's  case,  Moore,  838  ; 
3  Bulst,,  301  ;  Cro.  Jac.,  343,  for  there  it  ap- 
peared by  the  return  that  he  was  committed 
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by  the  Court  of  Chancery  for  breach  of  a  de- 
cree, and  yet  he  was  discharged  by  the  Court 
of  K.  B.,  which  held  the  decree  illegal  ;  and 
this  decision  led  to  an  open  struggle  between 
those  courts  for  jurisdiction,  for  Glanville  was 
afterwards  committed  by  the  Court  of  Chan- 
cery for  the  same  cause,  and  again  delivered 
by  the  Court  of  K.  B. 

"Respecting  the  authority  of  these  cases, 
Sergeant  Hawkins  (B.  2,  ch.  15,  sec.  76)  re- 
marks that  as  to  the  Court  of  K.  B.  bailing 
persons  committed  by  the  Court  of  Chancery 
little  is  said  in  the  books,  except  in  the  reign 
of  James  I.,  when  Lord  Coke  was  Chief  Justice, 
and  when  there  was  great  heat  and  contest  be- 
tween those  courts,  and  several  persons  com- 
mitted by  chancery  were  bailed  by  the  K.  B. 
But  he  adds  that  he  had  not  met  with  any  late 
58"  j  precedent  of  the  kind,  *and  he  intimates 
that  the  long  disuse  of  such  proceedings  had 
lessened  the  authority  of  those  cases.  In  an- 
other place  (2  Bl.,  757)  they  are  called  hasty 
decisions.  They  arose  out  of  a  violent  con- 
test, concerning  which  it  has  been  uniformly 
admitted  that  the  Court  of  K.  B.  was  wrong, 
and  that  Lord  Coke's  conduct  was  not  only 
erroneous  but  intemperate.  Those  cases  ought 
not,  therefore,  to  be  cited  as  precedents,  and 
especially  since  they  are  counteracted  by  the 
whole  current  of  subsequent  decisions. 

In  the  very  next  reign  we  find  the  court 
adopting  different  principles  and  pursuing  a 
more  moderate  course  of  conduct,  and  one 
more  consistent  with  the  privileges  of  other 
courts.  This  appears  from  Chambers'  case, 
Cro.  Car.,  168,  who  was  committed  by  the 
Star  Chamber  for  a  contempt,  and  upon  being 
brought  into  the  K.  B.  on  habeas  corpus,  he 
was  remanded,  and  the  court  said  that  "  it 
was  not  the  usage  of  that  court  to  deliver  one 
committed  by  the  decree  of  one  of  the  courts 
of  justice."  In  a  subsequent  case  in  that  reign 
(Cro.  Car.,  579),  one  J.  S.,  who  had  been  com- 
mitted by  the  Exchequer  for  not  paying  a  fine, 
was  brought  up  by  habeas  corpus  and  remand- 
ed, "  because  the  commitment  was  by  a  judi- 
cial court." 

In  the  case  of  The  Earl  of  Shaftesbury,  2  St. 
Tr.,  615  ;  1  Mod.,  144,  who  was  imprisoned  by 
the  House  of  Lords  for  "  high  contempts  com- 
mitted against  it,"  and  brought  into  the  K.  B., 
the  court  held  that  they  had  no  authority  to 
judge  of  the  contempt,  and  remanded  the  pris- 
oner. The  court  in  that  case  seem,  to  have 
laid  down  a  principle  from  which  they  never 
have  departed,  and  which  is  essential  to  the 
due  administration  of  justice.  This  principle 
that  every  court,  at  least  of  the  superior  kind, 
£>9*J  in  *which  great  confidence  is  placed, 
must  be  the  sole  judge,  in  the  last  resort,  of 
contempts  arising  therein,  is  more  explicitly 
defined  and  more  emphatically  enforced  in  the 
two  subsequent  cases  of  The  Queen  v.  Paty, 
and  of  The  King  v.  Crosby.  In  the  first  of 
those  cases  (2  Ld.  Raym.,  1105)  the  majority 
of  the  court  determined  that  they  had  no  juris- 
diction over  the  case  of  a  contempt  adjudged 
in  the  House  of  Commons,  and  they  said  that 
warrants  of  commitment  for  a  contempt  both  in 
chancery  and  the  K.  B.  were  short,  without  spec- 
ifying particulars,  and  yet  such  warrants  were 
suffered,  for  there  was  a  difference  between  a 
commitment  for  a  crime  and  for  a  contempt. 
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In  Crosby's  case,  3  Wils.,  188;  2  Bl.,  754, 
the  language  of  the  judges  is  singularly  im- 
pressive. He  was  committed  by  the  House  of 
Commons  for  a  breach  of  privilege,  and 
brought  up  on  habeas  corpus.  The  point 
strictly  before  the  court,  and  decided,  was  the 
same  as  in  the  preceding  case,  but  the  subject 
unavoidably  led  the  judges  into  the  considera- 
tion of  adjudications  for  contempts  committed 
in  the  courts  of  justice.  Their  clear  exposition 
of  the  law  on  this  head  did  not  partake  of  the 
nature  of  obiter  dicta,  but  they  were  solemn 
and  deliberate  opinions  of  the  whole  court, 
two  of  the  judges  of  which  have,  perhaps, 
never  been  surpassed  in  their  distinguished 
reputation  for  talents  and  learning.  Lord  Ch. 
J.  De  Grey  observed  that  "  when  the  House  of 
Commons  adjudge  anything  to  be  a  contempt, 
or  a  breach  of  privilege,  their  adjudication 
was  a  conviction  ;  and  their  commitment,  in 
consequence,  was  execution  ;  and  that  no 
court  could  discharge  or  bail  a  person  that 
was  in  execution  by  the  judgment  of  any 
other  court."  "  It  was  not  the  practice  of  the 
courts  in  ordinary  cases  *to  take  cogni-  [*6O 
zancc  of  such  executions  or  of  commitments 
of  that  kind,  and  there  was  no  precedent  of 
Westminster  Hall  interfering  in  such  a  case. 
That  it  was  held  in  a  case  in  the  Year  Books 
that  every  court  should  determine  of  the  privi- 
lege of  that  court.  That  if  the  Court  of  C.  B. 
should  commit  a  person  for  a  contempt,  the 
Court  of  K.  B.  would  not  inquire  into  the 
legality  or  particular  cause  of  commitment  if 
a  contempt  was  returned,  for  in  this  respect 
the  courts  were  co-ordinate.  That  the  Courts 
of  K.  B.  and  C.  B.  never  discharged  any  per- 
son committed  for  contempt  in  not  answering 
in  the  Court  of  Chancery  if  the  return  was  for 
a  contempt.  That  if  the  Court  of  Chancery, 
or  the  Admiralty  Court,  commit  for  a  con- 
tempt, no  other  court  discharges  the  persons 
committed.  That  in  Ch.  J.  Wilmot's  time  a 
person  was  brought  by  habeas  corpus  into  C. 
B.,  who  had  been  committed  by  the  Court  of 
Chancery  of  Durham,  and  that  court  being 
competent,  and  having  jurisdiction,  the  man 
was  remanded.  That  perhaps  a  contempt  in 
the  House  of  Commons,  in  the  Chancery,  in 
the  C.  B.,  and  in  the  Court  of  Durham,  might 
be  very  different ;  and  therefore  every  court 
must  be  sole  judge  of  its  own  contempts. 
That  if  the  C.  B.  could  determine  upon  the 
contempts  of  any  other  court,  so  might  the 
other  courts  of  Westminster  Hall ;  and  what 
confusion  would  then  ensue  ?  Abuses  may 
be  made  for  which  there  is  no  remedy,  but 
this  was  unavoidable ;  and  it  was  better  to 
leave  some  courts  to  the  obligation  of  their 
oaths.  That  in  the  case  of  a  commitment  by 
the  K.  B.  or  C.  B.  there  was  no  appeal.  That 
if  the  courts  should  abuse  their  jurisdiction  it 
would  be  a  public  grievance,  and  redress  must 
be  sought  from  the  Legislature.  That  if  the 
two  houses  of  Parliament,  also,  as  well  as  the 
courts  of  law,  *should  abuse  the  powers  [*61 
which  Ihe  Constitution  has  given  them.it  would 
be  a  public  grievance.  That  the  Constitution 
had  provided  checks  to  prevent  its  happening; 
it  must  be  left  at  large  ;  it  was  wise  to  leave  it 
at  large  ;  some  persons,  some  courts,  must  be 
trusted  with  discretionary  powers  ;  and  though 
it  is  possible,  it  was  in  the  highest  degree  im- 
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probable,  that  such  abuses  should  ever  hap- 
pen." 

Mr.  Justice  Blackstone  pursued  the  same 
train  of  observation,  and  declared  that  all 
courts,  by  which  he  meant  to  include  the  two 
houses  of  Parliament,  and  the  courts  of  West- 
minster Hall,  could  have  no  control  in  matters 
of  contempt.  That  the  sole  adjudications  of 
contempts,  and  the  punishments  thereof,  be- 
longed exclusively,  and  without  interfering, 
to  each  respective  court.  That  infinite  confu- 
sion and  disorder  would  follow  if  every  court 
of  the  Hall  should  have  power  to  examine  the 
commitments  of  the  other  courts  for  contempts. 
That  the  judgment  and  commitment  of  each  re- 
spective court,  as  to  contempts,  must  be  final, 
and  without  control.  It  was  a  confidence  that 
might,  with  perfect  safety,  be  reposed  in  the 
judges  and  the  houses  of  Parliament.  That 
the  objection  as  to  abusive  consequences 
proved  too  much,  because  it  was  applicable  to 
all  courts  of  dernier  resort,  and  general  con- 
venience must  always  outweigh  partial  iucon 
venience. 

I  have  cited  the  opinions  of  these  judges 
much  at  large,  because  I  could  not  hope  to  im- 
prove upon  the  strength  of  their  observations ; 
that  and  I  entertain  the  most  perfect  conviction 
the  law,  as  they  declared  it  in  this  case,  was 
well  understood  and  definitively  established, 
as  part  of  the  common  law  of  England,  at  the 
time  of  our  Revolution.  Mr.  Justice  Grose, 
62*]  many  years  afterwards  *(8  T.  R. ,  335), 
thought  he  did  enough  to  prove  the  settlement 
of  the  law  on  this  subject  by  merelv  quoting 
this  very  able  decision  of  Lord  Gh.  J.  De 
Grey. 

2.  But  admitting  that  the  prisoner  was  com- 
mitted for  a  contempt,  his  counsel  have  con- 
tended that  the  conviction  was  bad,  because  it 
was  not  founded  upon  sufficient  evidence,  as  it 
is  not  stated  in  the  order  that  the  prisoner  was 
examined  upon  interrogatories. 

It  does  not  appear  upon  the  return  whether 
the  prisoner  was  or  was  not  examined  upon 
interrogatories.  The  order  is  silent  as  to  that 
fact,  and  it  is  by  inference  only  that  the  coun- 
sel can  draw  such  a  conclusion  from  the  re- 
turn. Assuming  that  the  prisoner  was  not 
examined,  and  that  this  court  was  authorized 
to  review  the  proceeding,  I  am  not  prepared  to 
say  that  such  an  examination  was  indispensa- 
ble. This  would  depend  upon  the  usage  and 
practice  of  the  court,  and  it  must  rest  upon 
sound  discretion,  in  each  particular  case  ;  for 
it  is  a  settled  rule  in  chancery  that  if  the  de- 
fendant be  examined  on  oath,  touching  a  con- 
tempt, his  denial  is  not  conclusive,  and  the 
court  will  examine  witnesses  on  both  sides, 
and  decide  according  to  the  weight  of  testi- 
mony. There  is,  then,  no  reason  that  the  party 
charged  in  chancery  with  a  contempt  should 
be  entitled  to  claim  as  a  matter  of  right  to 
purge  himself  upon  oath,  because  such  purga- 
tion is  no  acquittal,  as  it  is  at  law.  (4  Bl. 
Com.,  284  ;  Doug.,  516.)  But  it  is  a  decisive 
answer  to  this  objection,  that  we  have  no  au- 
thority to  inquire  upon  this  return  into  the 
proceedings  in  chancery,  prior  to  the  convic- 
tion. It  is  enough  for  us  that  we  see,  on  the 
face  of  the  return,  an  adjudication  or  convic- 
tion for  a  contempt,  and  a  commitment  in  pur- 
suance of  such  conviction.  By  what  means 
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the  Court  of  Chancery  arrived  to  the  adjudi- 
cation, *we  are  not  to  inquire,  for  this  [*<>3 
court  is  not  intrusted  by  the  Constitution  with 
the  power  of  sustaining  appeals  from  chan- 
cery. We  can  only  act  judicially  upon  the 
facts  appearing  upon  the  return.  We  have 
not  the  proceedings  and  evidence  before  us  ; 
and  to  sit  here  in  judgment  upon  them,  with 
only  ex  parte  suggestions  and  arguments  to 
guide  us,  would  be  extravagant.  I  disclaim 
any  such  power.  We  are  bound  to  presume 
that  the  prosecution  for  the  contempt,  down 
to  the  conviction,  was  duly  conducted  ;  and  I 
entertain  a  persuasion,  from  the  character  of 
the  court,  that  if  all  the  facts  were  fairly  be- 
fore us,  they  would  demonstrate  the  modera- 
tion and  regularity  of  the  proceeding.  It  is 
sufficient  for  us  here  that  we  see  by  the  return 
a  conviction  for  a  contempt,  and  a  commit- 
ment by  a  court  of  competent  authority. 

3.  The  last  objection  taken  to  the  sufficiency 
of  the  return  is,  that  the  prisoner  was  com- 
mitted until  the  further  order  of  the  court. 

It  was  admitted  that  this  is  the  usual  form 
of  the  order  of  commitment  for  a  contempt  in 
chancery,  as  well  as  in  the  courts  of  common 
law.  If  we  are  all  in  an  error  upon  this  point, 
it  is  time  that  the  practice  was  revised  ;  but  it 
would  ill  become  this  court  to  discharge  the 
prisoner,  by  reason  of  an  exception  which 
applies  equally  to  the  practice  of  this  court, 
and  which  has  been  established  in  all  the 
English  courts,  and  i;i  tin-  two  houses  of  Par- 
liament, from  almost  time  immemorial. 

The  counsel  for  the  prisoner  traced  the 
chancery  practice,  as  laid  down  in  the  Practi- 
cal Register,  and  in  West's  Symbolography, 
back  to  the  period  of  the  Year  Books,  to  show 
that  it  had  no  foundation  there.  But  it  would 
be  extremely  unwise  to  overset  an  established 
*practice,  and  course  of  precedents,  [*64 
because  such  a  remote  origin  cannot  be  shown. 
Our  most  valuable  institutions  could  not 
endure  so  severe  a  test.  The  forms  of  ad- 
ministering justice,  in  all  their  practical  de- 
tails, have  undergone  essential  changes  and 
vast  improvements.  The  time  of  the  Year 
Books  was,  even  at  Westminster  Hall,  a  time 
of  comparative  ignorance  and  barbarism  ;  and 
if  precedents  from  that  infant  period  of  our 
law,  were  admitted  to  control  the  cultivated 
jurisprudence  of  the  present  day,  they  would 
degrade,  oral  least  tarnish  the  character  which 
it  now  enjoys,  in  the  maturity  of  its  age,  and 
the  height  of  its  prosperity. 

The  practice  of  commitments  for  contempts, 
during  pleasure,  prevails  in  the  House  of  As- 
sembly of  this  State  (2  Colony  Journals,  510  ; 
and  State  Journals  for  1796),  as  well  as  in  the 
House  of  Commons  in  Great  Britain.  It  has 
become  too  deep  rooted  and  inveterate  a  prac- 
tice for  us  now  to  correct ;  and  I  am  persuaded 
that  there  exist  sound  reasons  for  the  universal 
adoption  of  it,  and  that  it  has  not  been  found, 
upon  experience,  to  be  injurious  to  the  liberty 
of  the  subject.  The  objection  is,  at  this  time, 
new.  It  was  taken  in  The  Earl  of  Shafted i.iry'8 
case,  and  also  in  that  of  The  Queen,  v.  Paly  ; 
but  in  the  latter  case,  though  (Jh.  J.  Holt  ob- 
jected to  the  sufficiency  of  the  return,  he  took 
no  notice  of  this  objection  ;  and  Mr.  Justice 
Powys  said  that  a  commitment  during  the 
pleasure  of  the  House,  was  more  favorable  to 
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the  prisoner,  and  more  for  his  benefit,  than 
a  commitment  for  a  certain  time,  as  it  leaves 
to  the  House  a  power  to  discharge  the  prisoner 
upon  his  submission.  He  said  that  it  was 
agreeable  to  the  constant  forms  of  commitment, 
by  the  Commons;  and  was  conformable  to  the 
commitments  by  the  K.  B.,  which  are  implied 
<55*]  to  be  during  the  *pleasure  of  the  court. 
<2  Ld.  Kaym.,  1108.)  If  the  time  should  be 
definite  in'the  sentence,  the  court  could  not  alter 
it,  even  upon  the  submission  of  the  party ;  and  it 
would  operate  rigorously  upon  him.  The 
court  would  feel  obliged  to  commit  for  a  time 
adequate  to  make  due  reparation  for  the  con- 
tempt, without  any  submission.  It  is  the 
established  course,  in  the  courts  of  law  and 
equity,  and  in  the  Legislature,  to  receive  the 
submission  of  the  party  whenever  he  is  ready 
to  offer  it,  and  on  reasonable  satisfaction  made, 
to  discharge  him.  The  party  offending  ought 
to  submit,  and  the  form  of  the  order  is  the  most 
effectual  way  to  insure  it.  There  is  no  such 
thing  as  an  abuse  of  this  power  in  modern 
times.  The  case  probably  is  not  to  be  found. 
An  alarm  cannot  be  excited  at  its  existence,  in 
the  extent  now  laid  down.  It  is  given  to  the 
courts  only  for  their  preservation,  in  order  to 
enable  them  to  repel  insults,  to  protect  suitors, 
to  support  their  process,  and  to  be  an  asylum 
from  violence  and  oppression. 

The  judicial  is,  from  its  very  constitution, 
the  feeblest  department  in  government.  "Des 
trois  poissances,"  says  Montesquieu,  "dontnous 
awns  par le,  cell  de  juger  est  en  quelque  facon 
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nulle."  (L'Esprit  des  Loiz,  liv.  11,  ch.  6.)  It 
is  so  checked  and  so  controlled  that  it  cannot 
essentially  abuse  its  powers.  The  tendency  of 
the  time  is  rather  to  induce  the  courts  to  relax, 
than  increase  in  the  severity  of  their  ancient 
discipline,  to  exercise  their  power  over  con- 
tempts with  extreme  moderation,  and  never  to 
resort  to  it,  but  when  urged  by  the  most  com- 
manding necessity.  Sound  discretion  must 
use  and  apply  the  power  we  have  been  con- 
sidering, and  sound  discretion  is  and  must  be 
confided  to  the  highest  tribunals  on  this  [*66 
subject.  The  trust  is  given  to  the  courts,  not 
for  themselves,  but  for  the  public,  who  are 
deeply  interested  in  the  preservation  of  this 
power,  in  its  accustomed  vigor. 

I  am,  accordingly,  of  opinion  that  the 
prisoner  must  be  remanded. 

VAN  NESS  and  THOMPSON,  JJ.,  were  of 
the  same  opinion. 

THE  COURT,  thereupon,  made  the  following 
order : 

Ordered,  that  the  said  John  V.  N.  Yates  be 
remitted  to  the  custody  of  the  sheriff  of  the 
City  and  County  of  Albany,  to  remain  in  the 
same  state  in  which  he  was  at  the  time  of  the 
issuing  of  the  said  writ  of  habeas  corpus. 

Motion  denied.1 

1. — The  prisoner  having  been  bailed  to  appear  at 
this  term,  he  was  called,  and  not  appearing,  his 
recognizance  was  ordered  to  be  estreated. 
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HAVING  been  furnished,  since  the  fore- 
going case  was  printed,  with  copies  of 
the  proceedings  in  chancery,  in  the  case  of 
Mr.  Yates,  prior  to  his  being  brought  before 
the  Supreme  Court,  on  the  \nst7iabeas  corpus, 
it  has  been  thought  proper  to  subjoin  them, 
by  way  of  an  appendix,  so  as  to  present  a 
more  full  view  of  the  whole  case. 

IN  CHANCERY. 


In  the  matter  of  complaint  of 

SAMUEL    BACON    sgrfnst  I  Albanyj8g. 


JOHN  VAN  NESS 
Esquire. 


RICHARD  S.  TREAT,  one  of  the  clerks  in  the 
Court  of  Chancery,  holding  his  office  in  the 
City  of  Albany,  being  duly  sworn,  maketh 
oath,  that  the  bill  of  complaint  filed  in  his  of- 
fice on  the  29th  day  of  August,  1806,  wherein 
Samuel  Bacon  is  complainant,  and  Henry  Gar- 
retse  and  Charles  Morris  are  defendants,  and 
which  purports  to  be  signed  by  Peter  W. 
Yates,  as  solicitor  for  the  complainant,  to  the 
best  of  this  deponent's  recollection,  was  de- 
livered to  this  deponent  by  John  V.  N.  Yates,. 
Esquire,  one  of  the  masters  of  the  Court  of 
Chancery,  to  be  filed,  and  that  the  process  of 
subpoena  in  the  said  suit  was  issued  at  the  re- 
quest of  the  said  John  V.  N.  Yates,  at  the 
lime  of  the  filing  of  the  said  bill,  and  the  fees 
for  the  same  paid  by  him  ;  and  this  deponent 
further  saith,  that  the  certificate  of  the  defend- 
ants' appearance  was  served  on  John  V.  N. 
Yates,  as  appears  by  this  deponent's  register, 
and  that  the  attachment  to  compel  the  defend- 
ants' answers  was  delivered  to  the  complainant 
at  the  request  -of  Abraham  Van  Vechten, 
Esquire,  and  further  this  deponent  says  not. 
RICHARD  S.  TREAT. 

Sworn  the  19th  day  of  April,  1808,  before 
SANDERS  LANSING, 

Commissioner  in  Chancery. 

SAMUEL  BACON,  of  Ballstown,  in  Saratoga 
County,  farmer,  being  duly  sworn,  deposeth 
and  saith,  that  on  or  about  the  28th  day  of 
August,  1806,  in  a  conversation  he.  this  depo- 
nent, had  with  John  V.  N.  Yates,  Esquire,  one 
of  the  masters  of  this  court,  relating  to  a  suit 
which  he,  this  deponent,  had  against  Henry 
Garretse  and  John  I.  Vredenburgh,  in  the 
Supreme  Court  of  this  State,  the  said  John  V. 
N.  Yates  recommended  him,  the  deponent,  to 
file  a  bill  in  chancery  against  the  said  Henry 
Garretse  and  Charles  Morris,  and  offered  to 
file  it  for  this  deponent ;  that  this  deponent 
thereupon  observed  that  he  had  heard  a  good 
report  of  Abraham  Van  Vechten,  Esquire,  and 
that  he  intended  to  get  him  to  file  a  bill  in  the 
said  Court  of  Chancery  for  him;  that  the  said 
68*]  John  V.  *N.  Yates  answered  that  he  was 
a  master  in  chancery,  and  that  he,  the  said 
John,  would  draw  a  bill  for  this  deponent; 
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that  the  common  allowance  for  drawing  a  bill 
was  $25,  but  that  he,  the  said  John,  would 
draw  it  for  $15  ;  that  this  deponent  consent- 
ing, the  said  John  V.  N.  Yates  thereupon  drew 
a  draft  of  the  said  bill,  while  this  deponent 
was  with  him  in  the  office  of  the  said  John  V. 
N.  Yates,  and  after  several  amendments  and 
corrections  thereof,  the  said  John  V.  N.  Yates 
desired  this  deponent  to  call  at  the  office  of 
the  said  John  V.  N.  Yates  the  next  morning, 
which  this  deponent  did  ;  that  after  the  said 
bill  was  finished,  the  said  John  V.  N.  Yate* 
mentioned  that  it  would  be  well  to  have  the 
registry  of  mortgages  of  the  County  of  Albany 
examined, and  that  this  deponent  repaired  to  the 
clerk's  office  of  the  said  county  for  that  pur- 
pose, with  the  advice  of  the  said  John  V.  N. 
Yates  ;  that  upon  this  deponent's  return  to  the 
office  of  the  said  John  V.  N.  Yates,  within  an 
hour  after  he,  this  deponent,  had  left  the 
said  John  V.  N.  Yates  for  the  purpose  of  mak- 
ing the  said  examination,  the  said  John  V.  N. 
Yates  informed  this  deponent  that  he  had  filed 
the  said  bill  and  taken  out  a  subpoena,  which 
subpoena  he,  the  said  John  V.  N.  Yates,  then 
delivered  to  this  deponent ;  that  at  the  time  of 
filing  the  said  bill,  this  deponent  did  suppose, 
from  the  information  of  the  said  John  V.  N. 
Yates,  that  he,  the  said  John  V.  N.  Yates, 
could  legally  file  the  said  bill,  as  one  of  the  of- 
ficers of  the  said  court ;  that  the  deponent  paid 
to  the  said  John  V.  N.  Yates,  on  the  day  the 
said  bill  was  filed,  $18.  for  his  services  in 
drawing  and  filing  the  said  bill ;  that  this  de- 
ponent, in  the  space  of  about  thirteen  months 
after  filing  the  said  bill,  applied  to  the  said 
John  V.  N.  Yates,  or  called  at  his  office,  for 
the  purpose  of  being  informed  what  progress 
had  been  made  in  the  said  suit,  about  twenty 
different  times,  and  that  upon  such  applica- 
tion, the  said  John  V.  N.  Yates  accounted  for 
the  delay  of  the  prosecution  of  such  suit  by 
alleging  various  pretenses;  that  this  deponent, 
in  consequence  of  such  delays,  became  im- 
patient, and  went  to  employ  the  said  Abraham 
Van  Vechten  to  assist  this  deponent  to  get  the 
said  cause  through  this  court,  upon  which  the 
said  Abraham  Van  Vechten  directed  this  de- 
ponent to  procure  a  copy  of  the  bill  filed  in  the 
said  cause;  that  this  deponent  procured  a  copy 
of  the  said  bill,  and  handed  it  to  the  said 
Abraham  Van  Vechten,  who,  after  perusing 
the  same,  informed  this  deponent  that  the  said 
bill  was  filed  in  Peter  W.  Yates,  Esquire's, 
name,  and  mentioned  that  he,  the  said  Abra- 
ham Van  Vechten,  could  advocate  the  said 
cause  as  counsel  for  this  deponent,  but  could 
not  go  forward  as  solicitor,  with  the  said  cause, 
without  being  authorized  by  the  said  Peter  W. 
Yates  ;  that  upon  mentioning  to  the  said  John 
V.  N.  Yates  the  said  conversation,  and  inform- 
ing him  that  he  had  employed  the  said  Abra- 
ham Van  Vechten,  the  said  John  V.  N.  Yatea 
went  with  this  deponent  to  the  said  Abraham 
Van  Vechten,  and  observed  to  him  that  he  had 
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no  doubt  but  that  the  said  Peter  W.  Yates  would 
give  up  the  said  suit  to  him,  the  said  Abraham 
Van  Vechten  ;  that  this  deponent  thereupon 
returned  with  the  said  John  V.  N.  Yates  to  his 
office,  in  which  he,  the  said  John  V.  N.  Yates, 
wrote  a  note  to  the  said  Peter  W.  Yates,  which 
this  deponent  received  from  him  and  delivered 
to  the  said  Peter  W.  Yates  ;  that  this  deponent 
received  from  the  said  Peter  W.  Yates  an 
answer  to  the  said  note  about  9  o'clock  in  the 
evening  of  its  date,  which  he  put  in  his  pocket, 
after  the  said  Peter  W.  Yates  had  explained 
the  substance  thereof  to  this  deponent,  and  had 
sealed  it ;  that  this  deponent  immediately 
thereupon  returned  to  the  office  of  the  said 
John  V.  N.  Yates,  but  did  not  obtain  admis- 
sion, no  person  appearing  upon  this  deponent 
knocking  at  the  door  of  the  office  of  the  said 
John  V.  N.  Yates ;  that  this  deponent  went 
home  early  the  next  morning,  intending  to 
69*]  *return  in  a  day  or  two,  and  then  de- 
liver the  note  ;  that,  in  the  meantime,  the  let- 
ter had  been  accidentally  opened,  in  conse- 
quence, as  this  deponent  believes,  of  another 
paper  having  got  between  it  and  the  wafer  be- 
fore it  dried  ;  that  finding  it  open,  he,  this  de- 
ponent, read  it,  and  supposing  the  contents  to 
be  material  to  an  explanation,  he  kept  it,  and 
that  the  letter  hereunto  annexed,  on  which 
this  deponent  has  indorsed  his  name,  is  the 
same  he  so  received  from  the  said  Peter  W. 
Yates  ;  that  about  two  or  three  weeks  after- 
wards, he,  this  deponent,  applied  to  the  said 
Peter  W.  Yates  to  change  the  solicitor,  to 
which  said  Peter  W.  Yates  consented,  upon 
this  deponent's  paying  him  $12. 50;  that,  this 
deponent  paid  the  said  Peter  W.  Yates  $4,  part 
thereof,  and  gave  him  a  promissory  note  for 
$8.50,  which  he,  this  deponent,  afterwards 
paid,  and  which  sum  was  paid  in  consequence 
of  such  demand  of  the  said  Peter  W.  Yates, 
and  further  this  deponent  saith  not. 

SAMUEL  BACON. 

Sworn  the  23d  day  of  May,  1808,  in  open 
court.  SANDERS  LANSING, 

Register. 

DEAR  SIR:  Samuel  Bacon  just  now  deliv- 
ered to  me  your  note  to  me  relative  to  a  bill 
which  he  says  you  filed  for  him  against  one 
Morris  upwards  of  one  year  ago,  and  you 
request  me  to  consent  that  Mr.  Van  Vechten 
shall  in  future  proceed  in  his  name  instead  of 
mine,  as  solicitor.  This,  sir,  is  the  first  inti- 
mation I  ever  had  of  such  a  suit,  and  if  my 
name  has  been  put  to  the  bill  it  was  without 
my  knowledge  or  consent.  I  have  not  the  title 
of  such  a  cause  in  my  register,  and  am  a 
stranger  to  the  merits  of  the  cause  and  to  the 
parties.  Mr.  Bacon  informs  me  that  you  drew 
the  bill  and  subscribed  my  name  to  it,  and 
went  with  him  to  file  it  and  take  out  subpoe- 
nas, and  that  he  also  paid  you  $19.  You  have 
never  opened  your  lips  to  me  on  the  subject, 
nor  paid  me  a  cent  of  the  money.  He  says 
that  he  has  been  in  town  twenty  times  to  urge 
you  (supposing  you  to  be  a  solicitor  in  that 
court)  to  proceed,  and  has  lately  employed  Mr. 
Van  Vechten  as  counsel,  and  did  not  know 
until  about  one  month  ago,  when  he  was  last 
in  Albany,  that  my  name  was  to  the  bill  as 
solicitor.  This  mysterious  procedure  must  be 
cleared  up  to  my  satisfaction  before  I  can  con- 
sent to  your  request.  I  never  did,  nor  ever 
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will,  consent  that  anyone  shall  practice  in  my 
name  as  solicitor,  nor  sanction  such  a  pro- 
cedure. 

You  say  in  your  note  that  I  put  my  name  to 
the  bill — I  do  not  recollect  such  a  circumstance, 
and  am  confident  that  you  are  mistaken ;  and 
from  Mr.  Bacon's  account,  you  must  have  put 
my  name  to  it. 

It  has  been  intimated  to  me,  some  time  ago, 
that  several  bills  were  filed  with  my  name  to 
them  as  solicitor,  but  not  of  my  handwriting; 
I  suppose  this  to  be  one  of  them;  I  shall  to- 
morrow apply  to  the  two  clerks  to  see  if  there 
be  any  more;  I  hope  not. 

Yours,  P.  W.  YATES. 

14th  September,  1807. 

P.  8.  You  once  told  me  that  the  Chancellor 
had  given  you  a  rub  for  doing  some  certain 
business  as  solicitor.  I  hope  that  you  have 
not,  subsequent  to  that  admonition,  in  this  or 
any  other  case,  acted  counter  to  his  admoni- 
tion. 

N.  B.  Would  it  not  be  advisable  for  you  to 
call  on  me  before  I  speak  or  write  to  Van 
Vechten  on  this  subject?  for  as  matters  now 
stand,  I  cannot  consent  to  his  proceeding  as 
solicitor  either  in  my  name  or  his  own. 

JOHN  V.  N.  YATES. 

(Indorsed)  SAMDEL  BACON. 

*SiR:  Intending  to  have  called  at  your  [*7O 
office  in  consequence  of  receiving  an  order  of 
the  22d  of  April  last  relative  to  a  complaint  of 
Samuel  Bacon,  I  have  postponed  any  commu- 
nication till  then,  but  finding  it  necessary  to 
proceed  to  the  westward  on  business  to-mor- 
row I  have  thought  it  proper  to  address  to  you 
a  letter  on  the  subject  of  that  complaint. 

I  shall  be  very  brief  on  this  subject.  The 
complaint  itself  has  been  dictated  by  motives 
neither  honorable  nor  correct.  My  answer  to 
it  shall  be  short.  I  deny  the  charge  it  contains. 
The  name  of  Peter  W.  Yates  has  never  been 
used  by  me  without  his  privity  or  consent.  To 
this  fact  I  am  ready  to  testify;  nor  do  I  pre- 
sume Mr.  Yates  himself  will  deny  this  fact, 
otherwise  a  letter  which  he  wrote  to  me  subse- 
quent to  my  receiving  your  order  of  the  22d 
April  last,  and  on  the  very  subject  of  Bacon's 
suit,*  would  have  contained  it;  but  it  contains 
no  imputation  of  the  kind.  Mr.  Yates  has 
frequently  written  me  other  letters,  some  of 
which  I  have  preserved;  whether  his  recollec: 
tion  as  to  Bacon's  suit  has  failed  him  or  not,  I 
cannot  undertake  to  say. 

If  this  denial  of  a  complaint  (which  appears 
to  me  as  contemptible  as  it  is  malicious)  should 
not  be  satisfactory,  I  am  willing  to  give  such 
further  explanation  of  it  as  shall  be  requisite. 

I  am,  Sir.  respectfully, 
Your  most  obedient  and 

Very  humble  servant, 

J.  V.  N.  YATES. 
To  Hon.  JOHN  LANSING,  Jun.,  Esq. 

Saturday  evening. 
Received  May  23,  1808. 

Peter  W.  Yates,  solicitor  and  counselor  at 
law,  a  witness  appearing  and  being  sworn  and 
examined  by  virtue  of  an  order  of  this  court, 
on  the  complaint  of  Samuel  Bacon  against 
John  V.  N.  Yates,  Esq.,  on  the  part  and  be- 
half of  the  complainant,  deposes  and  says: 

That  on  or  about  the  14th  day  of  last  Sep- 
tember, one  Samuel  Bacon,  of  Saratoga 
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County,  called  at  this  deponent's  house,  and 
delivered  to  him  a  letter  from  the  said  John  V. 
N.  Yates,  which  letter  is  hereto  annexed,  and 
being  without  date  this  deponent  indorsed  on 
it  the  day  he  received  it,  which  was  the  14th 
September,  1807.  That  the  said  Samuel  Bacon, 
at  the  same  time,  declared  to  this  deponent 
that  the  said  John  V.  N.  Yates  had,  above  a 
year  ago,  drawn  and  filed  a  bill  in  chancery  for 
him  against  Charles  Morris  and  Henry  Gar- 
retse,  for  which  he  had  paid  him  $19;  that  he 
then  supposed  the  said  John  V.  N.  Yates  to  be 
a  solicitor,  and  had  a  right  to  draw  and  file 
bills  in  chancery;  that  he  had  since  come  down 
twenty  times  to  see  the  said  John  V.  N.  Yates 
and  inquire  into  the  state  of  the  cause  and 
urge  him  to  proceed,  but  that  he  could  sel- 
dom find  him  at  home  or  see  him,  and  when 
he  did  see  him  obtained  no  satisfactory  infor- 
mation; that  he  intended  originally  to  have 
employed  Abraham  Van  Vechten  to  draw  and 
file  said  bill,  and  mentioned  it  to  the  said 
John  V.  N.  Yates,  who  replied  that  he  could 
do  it  himself,  to  which  the  said  Samuel  Bacon 
was  persuaded  to  consent ;  that  on  account  of 
said  John  V.  N.  Yates'  negligence  in  attend- 
ing to  the  prosecution,  he,  said  Samuel  Bacon, 
had  lately  employed  said  Van  Vechten,  who 
had  told  him  that  he  could  not  proceed,  as 
this  deponent's  name  was  subscribed  as  solic- 
itor to  said  bill,  unless  this  deponent  would 
consent  to  have  a  rule  entered  for  the  purpose. 
And  this  deponent  further  says  that  he  was 
7 1*]  surprised  at  the  contents  of  the  said*let- 
ter  from  the  said  John  V.  N.  Yates,  and  par- 
ticularly at  the  part  wherein  he  asserts  that  this 
deponent  had  signed  his  name  to  the  said  bill, 
from  which  circumstance  and  the  verbal  in- 
formation of  the  said  Samuel  Bacon,  the  con- 
duct of  the  said  John  V.  N.  Yates  appeared 
mysterious  and  extraordinary  to  this  deponent, 
and  therefore  he  declined  giving  his  assent  at 
that  time  and  until  he  should  receive  further 
information  and  satisfaction  ;  and  this  depo- 
nent thereupon,  in  presence  of  said  Samuel 
Bacon,  wrote  and  delivered  to  him  a  letter  di- 
rected to  the  said  John  V.  N.  Yates,  which 
the  said  Samuel  Bacon  took  and  promised  to 
deliver  and  afterwards  call  again  on  this  de- 
ponent ;  and  this  deponent  supposed  the  same 
was  delivered  to  the  said  John  V.  N.  Yates 
until  lately,  when  he  was  informed  that  the 
same  was  riled  in  the  register's  office  annexed 
to  the  said  Samuel  Bacon's  affidavit ;  and  this 
deponent  further  says  that  the  substance  and 
matters  of  fact  stated  in  said  letter  are  true  ; 
that  some  time  in  the  month  of  October  last 
the  said  Samuel  Bacon  came  again  to  this  de- 
ponent's house,  when,  upon  his  solicitation, 
this  deponent  at  last  consented  to  permit  Mr. 
Van  Vechten  or  any  other  solicitor  to  prose- 
cute the  said  suit,  and  that  for  that  purpose 
a  rule  of  court  might  be  entered  ;  that  this  de- 
ponent would  give  his  aid  and  advice  as  one 
of  his  counsel  and  assist  at  the  hearing  of  the 
cause,  if  required,  and  received  from  the  said 
complainant  $12.50,  part  of  which  he  then 
paid  to  this  deponent  and  gave  his  note  for  the 
residue,  which  he  has  lately  paid,  and  the  said 
Samuel  Bacon  appeared  to  be  and  expressed 
himself  satisfied  with  this  deponent's  conduct 
in  the  said  several  conversations  and  transac- 
tions. And  this  deponent  further  says  that  he 
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did,  last  fall,  go  to  the  office  of  Richard  S. 
Treat,  one  of  the  clerks  of  this  court,  to  see 
the  said  bill,  and  found  his  name  thereto  sub- 
scribed, as  solicitor,  but  it  is  not  of  his  hand- 
writing, nor  did  he  ever  verbally,  or  in  writ- 
ing, authorize  John  V.  N.  Yates  to  use  or  sub- 
scribe this  deponent's  name  thereto,  nor  did 
he  know  of  such  a  cause  until  the  said  14th 
day  of  September  last,  and  this  deponent  says 
that  he  never  did  authorize  or  permit  the  said 
John  V.  N.  Yates,  or  any  other  solicitor  what- 
soever, to  use  and  practice  in  his  name  ;  that 
the  said  Richard  S.  Treat,  at  the  same  time, 
showed  to  this  deponent  another  bill,  filed  the 
llth  April,  1807,  of  Cyrus  D.  Hart  again.st 
Jacob  Mancius,  to  which  this  deponent's  name 
was  put,  but  that  the  same  is  not  of  this  de- 
ponent's handwriting,  nor  did  he  ever  author- 
ize auy  person  whatsoever  to  use  or  put  his 
name  thereto  ;  that  it  has  been  done  without 
his  knowledge  or  consent,  nor  did  this  depo- 
nent know  of  such  a  bill  or  cause  until  shown 
to  him  as  aforesaid  by  the  said  Richard  S. 
Treat ;  that  the  said  Richard  S.  Treat,  at  the 
same  time,  told  this  deponent  that  a  few  days 
after  the  filing  of  a  bill  in  a  cause  of  Joseph 
C.  Yates  against  the  Corporation  of  Schenec- 
tady,  he  told  Mr.  Champlin  that  he  had  made 
a  blunder  or  mistake  in  filing  said  bill  when 
there  was  a  remedy  at  common  law,  and  that 
the  said  Champlin  thereupon  replied  he  know 
nothing  of  it,  appeared  uneasy  and  dissatisfied, 
and  requested  said  Treat  to  file  no  more  bills 
in  his  name  unless  his  own  signature  was  to 
them  or  he  should  give  special  directions. 
That  this  deponent  several  times  last  winter 
called  at  the  house  and  office  of  the  said  John 
V.  N.  Yates  for  an  explanation  of  his  conduct 
in  using  this  deponent's  name  to  bills  in  chan- 
cery without  his  knowledge  or  consent,  but 
the  said  John  V.  N.  Yates  seemed  to  evade  an 
interview  ;  but  that  the  last  time  this  deponent 
called"  on  said  John  V.  N.  Yates  this  deponent 
saw  him  in  his  door,  arid  abruptly  introduced 
the  subject  by  asking  him  why  he  had  used 
this  deponent's  name  to  chancery  bills  without 
his  knowledge  or  consent  ?  to  which  he  replied 
*that  it  was  necessity,  and  thereupon  he  [*72 
abruptly  left  this  deponent  and  went  off,  and 
farther  this  deponent  says  not. 

PETER  W.  YATES. 

Sworn  the  6th  day  of  June,  1808,  before  me, 
SANDERS  LANSING, 

Commissioner  in  Chancery. 

DEAR  SIR  :  In  a  cause  against  Morris  you 
put  your  name  as  solicitor  to  the  bill  in  chan- 
cery ;  the  complainant  having  employed  Van 
Vechten,  he  has  since,  without  being  apprised 
of  your  name  being  solicitor  to  the  bill,  ap- 
peared and  proceeded  as  solicitor.  Will  you 
have  the  goodness  to  consent  to  this  and  future 
procedure  in  Van  Vechten's  name,  in  order 
to  make  it  regular  ? 

Yours,  &c. 

J.  V.  N.  YATES. 

P.  W.  YATES,  Esq.  (14th  September,  1807). 

Samuel  Bacon  having  preferred  a  complaint 
against  John  Van  Ness  Yates,  Esq.,  one  of 
the  masters  of  this  court,  for  that  he  the  said 
John  Van  Ness  Yates,  being  a  master  of  this 
court,  and  not  a  solicitor  thereof,  had  filed  a 
bill  of  complaint  in  the  name  of  the  said  Sam- 
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uel  Bacon  against  Henry  Garretse  and  Charles 
Morris,  to  which  he,  the  said  John  V.  N. 
Yates,  subscribed  the  name  of  Peter  W.  Yates, 
Esq. ,  as  one  of  the  solicitors  of  this  court, 
which  subscription  was  without  the  privity  or 
consent  of  the  said  Peter  W.  Yates,  as  he 
had  assured  the  said  Samuel  Bacon,  and  it 
appearing  by  the  affidavit  of  Richard  S. 
Treat,  Esq.,  one  of  the  clerks  of  this  court, 
and  the  inspection  of  such  bill,  that  the  said 
bill  had  been  filed  in  his  office  by  the  .said 
John  Van  Ness  Yates,  with  the  name  of  the 
said  Peter  W.  Yates  thereunto  subscribed  as 
solicitor;  and  it  further  appearing  from  the 
said  affidavit,  that  process  of  subpo3ua  in  the 
said  suit  had  been  issued  at  the  request  of  the 
said  John  Van  Ness  Yates;  it,  is  thereupon 
ordered,  that  Monday,  the  23d  day  of  May 
next,  at  eleven  o'clock  in  the  forenoon,  at  the 
Chancellor's  dwelling-house,  be  assigned  to 
hear,  as  well  the  said  Samuel  Bacon  as  the 
said  John  Van  Ness  Yates,  on  the  subject 
matter  of  the  said  complaint :  and  it  is  further 
ordered,  that  the  Register  cause  a  certified 
copy  of  this  order  to  be  served  on  the  said 
John  Van  Ness  Yates,  and  transmit  another 
such  copy  thereof  to  the  said  Samuel  Bacon 
without  delay. 

This  day  having  been  assigned,  by  the  order 
of  this  court  of  the  22d  day  of  April  last,  to 
hear  as  well  the  said  complaint  as  the  said 
John  Van  Ness  Yates,  Esq.,  relative  to  the 
subject  and  matter  of  the  said  complaint,  and 
the  said  Samuel  Bacon  appearing  to  prosecute 
his  said  complaint,  and  it  appearing  to  the 
satisfaction  of  this  court,  by  the  within  ac- 
knowledgment of  the  said  John  Van  Ness 
Yates,  which  is  filed,  that  a  copy  of  the  said 
order  had  been  duly  served  on  the'said  John 
Van  Ness  Yates,  who  did  not  appear,  the  said 
Samuel  Bacon  was  admitted  to  make  affidavit 
of  the  facts  and  circumstances  respecting  the 
said  complaint,  which  affidavit  was  also  read 
and  filed  ;  and  upon  motion  of  the  said  Samuel 
Bacon,  that  Peter  W.  Yates,  Esq.,  might  be 
examined  as  a  witness  to  the  subject  matter  of 
the  said  complaint :  it  is  ordered  that  the  said 
Peter  W.  Yates  attend  to  the  Chancellor's 
dwelling-house,  for  the  purpose  aforesaid,  on 
Monday  next  at  2  o'clock  in  the  forenoon. 

73*]  *AT  A  COURT  OF  CHANCERY,  &c., 

Held,  &c.,  the  13th  May,  1808. 
It  appearing  by  the  written  acknowledg- 
ment of  Peter  W.  Yates,  Esq.,  that  a  certified 
copy  of  the  order  of  this  court,  requiring  his 
attendance  therein  on  this  day,  had  been  duly 
served  on  him,  aud  he  not  having  appeared 
according  to  the  exigency  of  the  said  order ; 
it  is  ordered  that  he  appear  in  this  court,  at  the 
Chancellor's  dwelling-house  in  the  City  of  Al- 
bany, on  the  third  day  after  the  service  of  a 
certified  copy  of  this  order  on  him,  at  10 
o'clock  in  the  forenoon,  for  the  purpose  in  the 
said  order  expressed,  or  show  cause  whjT  an 
attachment  should  not  issue  against  him. 

AT  A  COURT,  &c.,  held,  &c.,  the  13th  June, 
1808. 

THE  CHANCELLOR.  On  April  13,  last,  in  the 
evening,  Samuel  Bacon  complained  to  me, 
that  John  V.  N.  Yates,  Esq.,  one  of  the 
masters  of  this  court,  had  undertaken  to  file  a 
YATES. 


bill  in  this  court,  as  solicitor  for  him,  against 
Henry  Garretse  and  Charles  Morris  ;  that  he 
had  accordingly  filed  the  bill  and  subscribed 
the  name  of  Peter  W.  Yates,  Esq.,  one  of  the 
solicitors  of  this  court  to  it ;  that  he  had 
exacted  from  him  $18  for  that  service,  but 
could  not  be  prevailed  upon  to  prosecute  the 
suit ;  that  he  had  lately  discovered  that  the 
whole  was  an  imposition,  and  that  a  master 
was  not  entitled  to  practice  in  this  court ;  that 
P.  W.  Yates  had  disavowed  any  knowledge  of 
this  suit,  and  related  several  circumstances 
respecting  the  conduct  which  had  been  ob 
served  by  the  said  master,  and  offered  to  verify 
his  allegations  by  oath.  I  informed  the  com- 
plainant that  I  would  inquire  respecting  it, 
and  appoint  a  day  for  his  appearance,  and 
that  of  the  master,  when  he  would  have  an 
opportunity  of  formally  submitting  his  com- 
plaint, for  investigation,  and  that,  in  the  mean- 
time, I  would  apprise  the  master  of  his  com- 
plaint. Having  satisfied  myself,  by  the  ex- 
amination of  the  papers  in  the  clerk's  office  of 
Mr.  Treat,  of  the  existence  of  the  suit  indi- 
cated, of  the  bill  which  had  been  filed  in  it 
having  been  subscribed  with  the  name  of  Peter 
W.  Yates,  and  that  he  disavowed  any  knowl- 
edge of  it,  I  wrote  a  note  to  the  master  on 
April  16,  apprising  him  of  the  complaint,  and 
intimating  my  wish  to  see  him  on  the  subject, 
to  which  note  *he  sent  me  an  answer  on  [*74 
the  same  day,  mentioning  that  he  had  em- 
ployed Peter  W.  Yates  in  several  chancery 
cases,  and  as  far  he  then  recollected,  this  was 
one  of  the  number  ;  and  added,  as  I  shall  see 
Mr.  Yates  in  the  course  of  to-day  or  to-mor- 
row, I  shall  be  more  precise.  Not  having 
heard  from  him  on  the  subject,  on  April  22 
an  order  was  made  requiring  the  complainant 
and  the  said  master  to  attend  on  May  24,  then 
next,  in  this  court.  On  that  day,  the  master 
sent  me  a  letter,  dated  on  May  23,  which  I 
shall  now  read  [here  His  Honor  read  the  letter 
of  May  23];  the  complainant  attended  at  the 
time  appointed,  and  made  the  following  affi- 
davit [here  His  Honor  read  the  affidavit  of 
Samuel  Bacon].  Peter  W.  Yates  had  been 
requested  to  attend,  but  declining  to  appear, 
an  order  was  made  for  his  attendance,  at 
another  day,  in  consequence  of  which  he  went 
before  the  Register,  as  commissioner,  in  the 
recess  of  the  court,  and  made  the  following 
affidavit  [here  His  Honor  read  the  affidavit]. 

An  affidavit  has  also  been  made  by  Richard 
S.  Treat,  Esq..  one  of  the  clerks  of  this  court, 
which  is  in  the  following  words  [here  His 
Honor  read  the  affidavit]. 

From  these  affidavits,  collectively,  it  ap- 
pears :  1.  That  the  said  John  V.  N.  Yates, 
being  a  master  of  this  court,  during  the  time 
he  was  so  master,  practiced  as  solicitor  in  the 
name  of  Peter  W.  Yates. 

2.  That  he  subscribed  the  name  of  Peter  W. 
Yates  to  the  bill  filed  by  him  for  Samuel 
Bacon  against  Charles  Morris  and  Henry  Gar- 
retse, without  the  privity  or  consent  of  the 
said  Peter  W.  Yates. 

The  Statute  (1  L.  N.  Y.,  221)  Concerning 
Counselors,  Solicitors  and  Attorneys  (sec.  4) 
enacts  that  no  person  shall  be  admitted  solic- 
itor, unless  he  be  approved  by  the  court  for 
his  good  character  and  learning,  and  prescribes 
an  oath  for  their  honest  and  faithful  demeanor; 
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75*]  and  sec.  6  *imposes  certain  pains  and 
penalties,  and  among  others,  a  punishment,  by 
tine  and  imprisonment. 

By  sec.  9  the  masters  of  this  court  among 
other  officers,  are  inhibited  from  acting  as 
counselors,  attorneys  or  solicitors,  in  any  ac- 
tion or  matter  in  the  same  court. 

In  England,  either  from  a  reliance  on  the 
total  incompatibility  of  the  master's  acting  as 
solicitor,  or  from  the  improbability  that  an 
officer  of  that  grade,  intrusted  with  the  exercise 
of  a  portion  of  the  judicial  powers  of  the  court, 
would  engage  in  a  practice  inconsistent  with 
his  duty,  a  rule  calculated  to  repel  the  undue 
influence  of  persons  connected  with  the 
master'  department,  has  been  confined  merely 
to  the  masters'  clerks  (Wyatt,  897),  who  are 
prohibited  from  acting  as  solicitors,  under 
pain  of  commitment. 

That  all  courts  will  and  ought  to  protect 
their  suitors  against  the  acts  and  impositions 
of  their  own  officers  (Brown's  Ch.,  352;  2  Ves., 
Jr.,  203),  seems  to  be  too  well  established  upon 
general  considerations  of  justice  and  policy, 
and  upon  the  relation  existing  between  them, 
as  officers  and  suitors  in  the  same  court,  to 
admit  of  a  doubt. 

The  process  of  attachment  for  these  and  the 
like  contempts,  says  Sir  William  Blackstone, 
in  his  Commentaries  (4  Bl.  Com.,  274  ;  1  Har. 
C.  P.,  200),  must  necessarily  be  as  ancient  as 
the  laws  themselves,  and  he  enumerates  the 
different  modes  in  which  a  contempt  may  be 
incurred,  among  which  are  those  committed 
by  inferior  judges  and  magistrates,  by  acting 
unjustly,  oppressively  or  irregularly,  in  admin- 
istering those  portions  of  justice  which  are  in- 
trusted to  their  distribution;  for,  as  the  King's 
superior  courts  have  a  general  superintend- 
ence over  all  inferior  jurisdictions,  any  cor- 
rupt or  iuiquitous  practice  of  subordinate 
judges,  are  contempts  of  that  superintending 
authority. 

76*]  *If  it  is  a  contempt  towards  the  superior 
courts,  so  to  conduct  in  subordinate  courts,  it 
forms  a  much  stronger  case,  where  the  mal- 
practice occurs  in  the  same  court,  by  one  of  its 
officers. 

The  practice  of  the  English  courts  of  com- 
mon law  and  of  chancery  have  not  been  dis- 
similar on  this  subject ;  and  from  a  very  early 
day  in  the  history  of  the  latter  to  its  latest 
decisions  (Com,  Sol.,  21 ;  Gary,  89  ;  1  Dick., 
68),  we  find  the  rule  has  been  uniform,  that 
where  a  counsel's  hand  was  counterfeited,  the 
bills  were  ordered  to  be  dismissed.  So  in  the 
K.  B.  (1  Burr.,  20),  the  proceedings  were  set 
aside  for  irregularity  ;  and  an  attachment 
issued  for  using  the  name  of  an  attorney  with- 
out leave. 

These  cases  seem  to  have  been  determined 
on  the  ground  of  an  unwarranted  obtrusion  on 
the  court,  of  acts  and  papers  which  could 
only  be  done  or  filed  by  its  regular  officers, 
from  whom  the  evidence  of  adequate  skill  and 
integrity  had  been  exacted,  and  an  oath  im- 
posed for  the  faithful  execution  of  the  trust 
they  were  required  to  execute. 

Here  the  master,  who  has  never  been  admit- 
ted a  solicitor,  though  from  his  official  stand- 
ing legally  competent  to  execute  duties  of  a 
higher  nature,  assumes  the  character  of  solic- 
itor, which,  even  if  he  had  been  regularly  ad- 
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mitted,  was  suspended,  the  capacity  of  master 
disqualifying  him  from  exercising  its  func- 
tions, as  they  are  expressly  interdicted  by 
statute,  and  in  this  assumed  character,  coun- 
terfeits the  signature  of  a  solicitor  of  this 
court. 

Practicing  as  attorney  in  the  room  of  another, 
subjects  the  person  permitting  it,  and  a  person 
practicing,  to  a  pecuniary  penalty.  (1  Burr., 
20  ;  Gary,  89  ;  Comp.  Sol.,  21;  1  Dick.,  68.) 

By  practicing  as  solicitor  in  the  name  of 
another,  even  with  his  consent,  he  acted  irreg- 
ularly ;  the  doing  it  without  his  consent,  and 
counterfeiting  his  name,  was  an  aggravation, 
*and  the  relation  in  which  he  stands  to  [*7  7 
the  court  and  its  suitors,  by  holding  the  re- 
spectable office  of  master,  renders  it  a  greater 
departure  from  correctness. 

The  bill  in  this  case  must  be  dismissed,  and 
the  master  must  pay  the  costs  both  of  the 
prosecution  and  defense,  if  any  have  accrued 
in  defending  the  suit.  The  masters,  in  com- 
mon with  the  other  officers  of  the  court,  are 
subject  to  its  corrective  power  ;  and  in  cases 
similar  to  the  present,  where  the  purposes  of 
justice  require  animadversion,  beyond  a  verbal 
admonition,  and  remuneration  of  the  part}'  in- 
jured, commitment  is  usually  resorted  to. 
(Amb.,  305  ;  Barnardiston,  403.) 

Upon  mature  reflection,  it  appears  to  me 
that  a  commitment  is  not  only  the  appropriate, 
but  an  unavoidable  measure  on  this  occasion. 
A  variety  of  considerations  operate  to  impress 
this  upon  my  mind  as  the  most  disagreeable 
act  of  duty  which  I  have  been  required  to  per- 
form since  I  have  had  the  honor  to  preside  in 
this  court ;  but  I  owe  it  to  the  pure  administra- 
tion of  justice,  to  the  elevated  principles  which 
ought  to  regulate  the  decisions  of  this  court, 
and  to  the  protection  of  my  fellow-citizens 
from  oppression,  in  its  worst  possible  form, 
sheltered  by  the  garb  of  office,  to  mark  the 
conduct  which  has  been  observed  on  this  occa- 
sion by  the  most  pointed  reprobation,  and  I 
must,  therefore,  order  the  commitment  of  the 
master. 

There  are  intimations  that  this  is  not  the 
only  case  in  which  bills  have  been  filed  under 
similar  circumstances  by  him  ;  these  have  oc- 
curred incidentally  in  the  course  of  the  present 
proceeding,  but  he  has  not  been  called  upon 
to  answer  as  to  them. 

As  at  present  advised,  and  in  ordinary,  I 
should  consider  it  proper  to  attend  to  those 
intimations,  as  having  appeared  verified  by 
affidavit,  and  to  put  them  in  a  train  of  investi- 
gation ;  *for,  as  this  court  has  no  officer  [*7  8 
whose  peculiar  duty  it  is  to  prosecute,  gross 
irregularities  might  otherwise  obtain  without 
any  other  means  of  preventing  than  the  spon- 
taneous prosecution  of  the  party  injured,  ex- 
posed to  be  diverted  or  suppressed,  from  the 
apprehensions,  the  interests  or  views  of  such 
party,  without  any  attention  to  the  general 
system  of  jurisprudence,  or  the  public  good. 
But  every  object  essential  to  the  general  justice 
of  the  court  is  attained  by  the  present  order  ; 
and  hence,  as  no  complaint  has  been  made,  I 
feel  myself  at  perfect  liberty  to  dispense  with 
pursuing  the  inquiry  respecting  them. 

AT  A  COURT,  &c.,  held,  &c.,  the  13th  June, 

1808. 
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Upon  reading  the  affidavits  of  Samuel  Bacon, 
Peter  W.  Yates  and  Richard  S.  Treat,  and 
upon  fully  considering  the  subject  matter 
thereof  (the  said  John  V.  N.  Yates  not  having 
appeared  to  answer  the  said  complaint,  al- 
though regularly  required  so  to  do),  it  appear- 
ing satisfactorily  to  this  court  that  the  said 
John  V .  N.  Yates,  during  the  time  he  was  a 
a  master  of  this  court,  had  filed  a  bill  of  com- 
plaint with  Richard  S.  Treat,  Esq.,  one  of  the 
clerks  of  the  court,  on  behalf  of  Samuel  Bacon, 
as  complainant,  against  Henry  Garretse  and 
Charles  Morris,  as  defendants,  and  thereto 
subscribed  the  name  of  Peter  W.  Yates,  one  of 
the  solicitors  of  this  court,  as  solicitor,  without 
the  knowledge  or  consent  of  the  said  Peter  W. 
Yates,  and  had  acted  as  a  solicitor  in  the  said 
cause,  in  the  prosecution  thereof,  in  the  name 
of  the  said  Peter  W.  Yates,  contrary  to  the 
statute  in  that  case  made  and  provided,  in  will- 
ful violation  of  his  duty  as  master,  and  in  con- 
tempt of  the  authority  of  this  court:  it  is  there- 
fore ordered  that  the  said  bill  be  dismissed, 
and  that  the  said  John  V.  N.  Yates  pay  all  the 
costs  accrued  in  the  said  suit.  And  it  is  further 
ordered, 'that  the  said  John  V.  N.  Yates  be 
committed  for  his  said  malpractice  and  con- 
tempt, to  the  common  jail  of  the  City  and 
County  of  Albany,  there  to  remain  until  the 
further  order  of  this  court,  and  that  James 
Van  Ingen,  Esq.,  one  of  the  clerks  of  this 
court,  forthwith  cause  an  attachment  to  be 
made  out  and  sealed,  and  delivered  to  the 
sheriff  of  the  said  city  and  county,  pursuant 
to  this  order,  and  carry  the  same  into  effect. 
(A  Copy.) 

SANDKRS  LANSING,  Register. 

John  V.  N.  Yates,  being  duly  sworn  de- 
poseth  and  saith  :  that  some  days  subsequent 
to  this  deponent's  writing  his  last  note  to  His 
Honor,  the  Chancellor,  on  the  subject  of  the 
above  complaint,  this  deponent,  in  a  conversa- 
tion with  Richard  S.  Treat,  Esq.,  a  clerk  of 
this  court,  did  understand  that  some  future 
day  had  been  or  would  be  given  this  deponent, 
to  be  heard  in  the  above  complaint,  and  inas- 
much as  this  deponent  had  a  good  defense 
against  the  said  complaint,  he  did  most  confi- 
dently expect  and  believe  that  such  day  would 
be  given  him, and  under  this  impression  only  did 
this  deponent  wait,  in  expectation  of  receiving 
79*]  *notice  of  such  day,  or  otherwise  this 
deponent  would  have  appeared  to  answer  such 
complaint ;  and  this  deponent  further  saith, 
that  this  day  (and  not  until  after  12  o'clock  at 
noon)  did  this  deponent  learn  that  any  order 
had  been  made  different  from  a  postponement. 
And  this  deponent  doth  further  say,  that  he 
hath  a  good  and  substantial  defense  to  make 
against  the  said  complaint,  and  doth  expect 
and  believe  that  he  will  show  the  same  to  be 
false  and  malicious.  J.  V.  N.  YATES. 

Sworn  this  13th  day  of  June,  1808. 
SANDERS  LANSING, 

Commissioner  in  Chancery. 

To  the  Honorable  the  Court  of  Chancery  : 

The  subscriber  doth  respectfully  represent 
to  this  court,  that  being  fully  jmpressed  with 
the  opinion  that  this  court  would  have  ap- 
pointed a  day  for  hearing  him,  in  the  matter 
of  complaint  of  Samuel  Bacon  against  him, 
and  having  also  understood  that  such  a  day 
YATES. 


would  be  appointed,  he  did  not  attend  court 

this  day,   in    full    »-.«— 

notice  of  such  day 


expectation    of    receiving 
he  therefore  applies  to  be 
heard  in  the  said  matter,  and  that  the  rule 
taken  this  day  be  opened  for  the  purpose,  ifcc. 
J.  V.  N.  YATES. 

AT  A  COURT,  &c.,  held,  &c.,  the  13th  June, 
1808. 

Upon  reading  and  filing  the  application  of 
the  said  John  V.  N.  Yates,  setting  forth  that 
he,  being  fully  impressed  with  the  opinion 
that  this  court  would  have  appointed  a  day 
for  hearing  him,  in  the  matter  of  complaint  of 
Samuel  Bacon  against  him,  and  having 'also 
understood  that  such  a  day  would  be  appoint- 
ed, he  did  not  attend  court  this  day,  in  full 
expectation  of  receiving  notice  of  such  day, 
and  therefore  applying  to  be  heard  in  the  said 
matter,  and  that  the  rule  taken  this  day  be 
opened  for  the  purpose,  and  also  upon  read- 
ing and  filing  his  affidavit  :  it  is  ordered,  that 
day  be  given  him  on  his  motion,  till  Wednes- 
day next,  at  10  o'clock  in  the  forenoon,  at  the 
Chancellor's  dwelling-house  in  the  City  of 
Albany,  to  show  cause  why  the  order  made 
this  day  in  the  above  matter  should  be  abro- 
gated and  avoided. 

AT  A  COURT,  &c.,  held,  &c.,  the  15th  June, 
1808. 

John  V.  N.  Yates,  Esq. ,  one  of  the  masters 
of  this  court,  appeared  to  show  cause  in  the 
said  matter,  why  the  first  order  in  the  above 
matter  of  the  13th  day  of  June,  inst.,  should 
be  avoided,  and  produced  his  affidavit,  which 
having  been  read  and  filed,  and  he  thereupon 
heard  on  his  motion  :  it  is  ordered,  that  the 
order  of  the  13th  day  of  June,  inst.,  to  show 
cause  as  aforesaid,  be  enlarged  to  Friday  next 
at  10  o'clock  in  the  forenoon,  and  at  that  time 
he  be  further  heard  on  the  subject  matter  of 
the  said  order,  at  the  Chancellor's  dwelling- 
house  in  the  City  of  Albany. 

AT  A  COURT,  &c.,  held,  &c.,  the  17th  June, 
1808. 

The  said  John  V.  N.  Yates  having  been 
heard  by  his  counsel,  Mr.  Champlin,  on  the 
subject  matter  of  the  said  complaint,  and  Mr. 
Peter  W.  Yates,  who  having  therefore  made 
affidavit  in  the  said  matter,  applying  for  leave 
to  rebut  certain  facts  stated  in  the  affidavit  of 
the  said  John  V.  N.  Yates,  by  a  supplementary 
affidavit  by  him  to  be  made,  thereupon  ordered, 
on  motion  of  Mr.  Champlin,  that  further  day 
be  given  to  the  *said  John  V.  N.  Yates,  [*8O 
to  be  heard  on  the  subject  matter  of  the  said 
complaint,  until  Monday  the  25th  day  of  July 
next,  at  10  o'clock  in  the  forenoon,  at  the 
Chancellor's  dwelling-house  in  the  City  of 
Albany. 

AT  A  COURT,  &c.,  held,  &c.,  the  25th  June, 
1808. 

Mr.  Champlin,  counsel  for  the  said  John  V. 
N.  Yates,  offering  an  affidavit  of  Peter  Fryer, 
which  having  been  read,  and  it  appearing  that 
it  contained  matter  irrevelaut  to  the  defense  of 
the  said  John  V.  N.  Yates,  the  said  matter 
was  ordered  to  be  expunged  and  a  new  affi- 
davit to  be  made,  omitting  such  irrevelant 
matter,  and  thereupon  Peter  W.  Yates,  who 
was  charged  in  and  by  the  said  affidavit  with 
having  consented  to  permit  the  said  John  Van 
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Ness  Yates  to  act  in  his  name  as  solicitor,  and 
the  said  counsel  for  the  said  John  V.  N.  Yates 
agreed  that  the  said  Peter  Fryer  should  be  ex- 
amined in  open  court,  as  a  wiluesson  interrog- 
atories, the  said  counsel  stipulating  to  pro- 
duce him  for  that  purpose  to-morrow  morning, 
at  the  opening  of  the  court;  thereupon  ordered, 
on  motion  of  Mr.  Champlin,  that  further  time 
be  given  to  the  said  John  V.  N.  Yates,  until  to- 
morrow morning  at  10  o'clock,  at  the  Chancel- 
lor's dwelling-house  in  the  Citjr  of  Albany. 

CITY  AND  COUNTY  OF  ALBANY,  ss. 

Peter  Fryer,  of  the  said  city  and  county,  being 
duly  sworn,  deposeth  and  saith,  that  he  was  a 
clerk  in  the  office  of  John  V.  N.  Yates,  Esq., 
for  about  two  years,  and  that  during  that  time. 
Peter  W.  Yates,  Esq.  was  in  the  habit  of  call- 
ing at  the  office  of  the  said  John  V.  N.  Yates 
upon  business  at  different  times  ;  that  the  said 
John  (this  deponent  well  recollects)  did  at 
sundry  times  employ  the  said  Peter  W.  Yates 
in  chancery  business,  as  solicitor  therein  ;  and 
this  deponent  further  saith,  that  he  knows  of 
the  said  Peter  W.  Yates  having  been  employed 
by  the  said  John  V.  N.  Yates,  particularly  in 
the  case  of  John  Jauncey  against  some  of  his 
creditors,  on  a  bill  filed  in  chancery,  and  that 
the  said  Peter  W.  Yates  became  solicitor  there- 
in ;  and  this  deponent  further  saith,  that  in 
the  many  conversations  which  the  said  Peter 
had  with  the  said  John,  relative  to  the  busi- 
ness, he,  the  said  Peter,  suggested  a  wish  to 
interest  the  said  John  in  chancery  proceedings, 
with  him,  the  said  Peter,  as  partner,  but  he, 
this  deponent,  doth  not  know  or  believe  that 
any  such  partnership  was  formed  between  the 
said  Peter  and  the  said  John ;  and  he,  this 
deponent,  further  says,  that  in  the  course  of 
the  conversation  between  the  said  Peter  and 
the  said  John,  he,  the  said  Peter,  informed  the 
said  John  that  in  case  he,  the  said  John,  was 
applied  to  at  any  time  in  chancery  business, 
that  he  might  use  his,  the  said  Peter  W. 
Yates'  name,  as  solicitor,  only  that  he,  the 
said  John,  should  let  the  said  Peter  know 
thereof,  in  the  course  of  his  proceedings,  so 
that  he,  the  said  Peter,  on  receiving  notice  as 
solicitor,  might  not  be  at  a  loss. 

PETER  FRYER. 

Sworn  before  me,  this  29th  day  of  July,  1808. 
SEBASTIAN  VISSCHER, 
Master  in  Chancery. 

AT  A  COURT,  &c.,  held,  &c.,  the  26th  July, 
1808. 

Peter  Fryer,  who  was  to  be  produced  in 
open  court  to  answer  interrogatories,  not  ap- 
pearing, thereupon,  on  motion  of  Mr.  Champ- 
lin, counsel  for  the  said  John  V.  N.  Yates, 
81*]  ordered  that  further  day  be  given  *to  the 
said  John  V.  N.  Yates,  until  Friday  next  at 
10  o'clock  in  the  forenoon,  at  the  CJiancellor 's 
dwelling-house  in  the  City  of  Albany. 

AT  A  COURT,  &c.,  held,  &c.,  the  28th  Julv, 
1808. 

On  motion  of  Mr.  Champlin,  on  behalf  of 
John  V.  N.  Yates,  it  is  ordered  that  John 
Jauncey,  of  the  City  of  Schenectady,  be  exam- 
ined before  one  of  the  masters  of  this  court  in 
the  City  of  Schenectady,  touching  the  com- 
plaint of  the  said  Samuel  Bacon,  now  pending 
before  this  court,  against  the  said  John  V.  N. 
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a  cross-examination. 

Peter  Fryer,  having 


Yates,  and  that  such  examination  be  read  on 
the  hearing  of  the  said  complaint;  provided 
that  Peter  W.  Yates  have  notice  of  the  said 
examination,  so  as  to  attend  for  the  purpose  of 

been    sworn   in  open 

court,  pursuant  to  the  order  of  this  court  of 
the  twenty-fifth  day  of  July  inst.  thereupon, 
and  upon  examination  in  court,  farther  de- 
poses and  says,  that  he  was  a  clerk  in  the  office 
of  John  V.  N.  Yates  in  the  year  one  thousand 
eight  hundred  and  three  or  four;  that  he  does 
not  recollect  when  he  commenced  his  said 
clerkship,  but  a  certificate  respecting  it  was 
filed  in  the  clerk's  officeof  the  Supreme  Court; 
that  on  the  twenty-third  or  twenty-fourth  day 
of  December,  in  the  year  one  thousand  eight 
hundred  and  four,  there  was  a  controversy 
between  Peter  W.  Yates  on  the  one  part,  and 
this  deponent  and  John  V.  N.  Yates  on  the 
other;  that  all  the  conversations  alluded  to  in 
his  former  affidavit  were  previous  to  the  last- 
mentioned  period;  that  this  deponent  knew 
that  the  said  Peter  W.  Yates  was  employed  by 
John  V.  N.  Yates,  in  the  suit  of  John  Jauncey 
against  some  of  his  creditors,  in  his.  former 
affidavit  mentioned  from  the  circumstance  of 
the  said  John  Van  Ness  Yates  sending  one  of 
his  clerks  (he  thinks  Harraanus  Wendell,  Jr.), 
to  the  said  Peter  W.  Yates,  to  inform  him  of 
the  business  in  that  suit,  and  with  a  message 
that  he  would  either  send  the  money  for  his 
fees  or  pay  it  himself,  but  does  not  know 
whether  the  message  was  delivered;  that  he 
does  not  recollect  whether  the  said  Peter  W. 
Yates  was  to  be  counsel  or  solicitor;  that  he, 
this  deponent,  does  not  recollect  where  the 
said  bill  in  the  suit  of  Jauncey  against  his 
creditors  was  drawn,  but  remembers  there  was 
something  said  about  it,  which  must  have  been 
at  the  time  he  was  in  the  office  of  the  said  John 
V.  N.  Yates  as  a  clerk  ;  that  the  original  bill 
in  the  suit  of  John  Jauncey  and  others  against 
William  James  and  Harmanus  H.  Wendell, 
now  produced  to  him.  is,  to  the  best  of  this 
deponent's  belief,  indorsed  in  the  handwriting 
of  the  said  Peter  W.  Yates,  and  subscribed  by 
him ;  that  this  deponent  does  not  recollect 
how  often  the  said  Peter  W.  Yates  mentioned 
to  the  said  John  Van  Ness  Yates  that  he  wish- 
ed to  form  a  partnership  with  him,  but  that 
it  was  several  times,  though  he  does  not  recol- 
lect what  answer  the  said  John  Van  Ness 
Yates  made  thereto,  if  any  ;  that  he  cannot  say 
with  certainty  which  of  them  made  the  said 
proposal,  nor  does  he  recollect  the  terms,  or 
having  heard  any  conversations  respecting  the 
partnership  after  the  controversy  aforesaid,  or 
that  the  said  John  Van  Ness  Yates  put  the 
name  of  the  said  Peter  W.  Yates  to  any  bill 
in  chancery ;  that  this  deponent  understood 
that  the  said  John  Van  Ness  Yates  was  to  put 
the  said  Peter  W.  Yates'  name  to  bills,  and 

five  him  notice  before  trial;  but  this  deponent 
oes  not  remember  that  anything  was  said  as  to 
conducting  the  causes  in  the  intermediate  time  ; 
that  this  deponent  recollects  no  notice  having 
been  given  in  any  other  suit  than  in  the  suit 
above  mentioned  ;  that  the  reason  mentioned 
*for  the  notice  to  be  given  to  the  said  [*82 
Peter  W.  Yates,  in  this  deponent's  former  affi- 
davit, must  be  that  the  said  Peter  W.  Yates 
might  know  the  situation  of  the  suits;  that  this 

YATES. 


1809 


CASE  OK  J.  V.  N.  YATKS. 
[APPENDIX.] 


deponent  has  no  other  reason  for  his  belief 
that  the  said  partnership  was  not  formed,  than 
1  hat  he  had  heard  nothing  respecting  it. 

PETER  FRYER. 

Taken  in  open  court,  the  29th  day  of  July, 
1808.  SANDERS  LANSING, 

Register. 

Interrogatories   to   be  administered  to  John 
Jauncey,   a  witness  produced,  sworn  and 
examined,  on  the  pact  of  John  Van  Ness 
Yates,  touching  a  certain  complaint  against 
the  said  John  V.  N.  Yates  by  Samuel  Bacon, 
and  now  pending  in  the  Court  of  Chancery. 
First  interrogatory.      Did  you  or  did  you 
not,  at  any,  and  what  time,  consult  with  John 
V.  N.  Yates  on  the  subject  of  certain  execu- 
tions issued  against  your  property,  and  was  it 
or  was  it  not  during  the  time  of  your  confine- 
ment within  the  liberties  of  the  jail  of  Albany 
County?     Answer  fully  what  you  know  as  to 
this  interrogatory. 

Second.  Did  you  or  did  you  not,  at  that 
time  or  at  any  other  time  (and  if  yea,  at  what 
time),  lay  before  the  said  John  V.  N.  Yates 
the  facts,  papers  and  documents  in  your  pos- 
session, for  his  opinion  and  advice  thereon, 
and  whether  there  was  any  mode  of  prevent- 
ing the  sale  of  your  property  on  said  execu- 
tions? Answer  fully. 

Third.  Was  or  was  not  your  property  at 
that  time  advertised  for  sale  upon  those  execu- 
tions? Answer  fully. 

Fourth.  Did  or  did  not  the  said  John  Van 
Ness  Yates  advise  you  to  file  a  bill  in  chancery, 
in  order  to  procure  an  injunction  to  stay  the 
sale  of  your  property  upon  said  execution? 


Answer  fully. 
Fifth.     Did  or 


did  not  the  said  John  Van 


Ness  Yates  draw  such  bill  in  chancery  for 
you?  Answer. 

Sixth.  Before  whom  was  you  qualified  and 
sworn  to  such  bill?  Answer. 

Seventh.  Did  or  did  not  the  said  John  V. 
N.  Yates  state  to  you  the  necessity  of  obtain- 
ing a  solicitor  to  such  bill?  Answer. 

Eighth.  Did  or  did  not  the  said  John  Van 
Ness  Yates  advise  or  suggest  to  you  to  procure 


Peter    W. 

Answer. 

Ninth. 


Yates   to  become  such    solicitor? 
Was  or  was  not  Peter  W.   Yates 


employed  as  such  solicitor  to  said  bill,  in  con- 
sequence of,  and  upon  the  suggestion  of  the 
said  John  V.  N.  Yates,  and  was  or  was  not 
the  said  Peter  W.  Yates  sent  for  and  obtained 
by  the  said  John  V.  N.  Yates?  Answer  fully 
all  you  know. 

Tenth.  Was  or  was  not  the  said  John  V. 
N.  Yates  agent  for  you  in  said  chancery  busi- 
ness throughout,  and  was  or  was  not  anything 
done  by  the  said  Peter  W.  Yates  further  than 
signing  said  bill  ?  Answer  fully. 

Eleventh.  Was  or  was  not  Abraham  Van 
Vechten,  Esq.,  afterwards  obtained  to  appear 
for  you  before  the  Chancellor,  to  procure  the 
desired  injunction  ?  Answer. 

Twelfth.  Was  or  was  not  such  injunction 
obtained  ?  Answer. 

Thirteenth.  Did  or  did  not  the  said  John 
V.  N.  Yates  serve  or  obtain  thaservice  of  such 
injunction  ?  Answer  what  you  know. 

Fourteenth.  If  there  is  anything  further 
that  you  know  in  the  premises,  answer  fully. 
YATES. 


*Cross-interrogatories  on  the  part  of  [*83 
Peter  W.  Yates. 

I.  Did  you,  and  when,  send  a  letter  or  note 
to  Peter  W.  Yates  informing  him  that  you 
wished  to  see  him  at  your  lodgings  at  Robert 
McCallen's  to    retain    him  as     solicitor  and 
counsel  in  some  chancery  cause,  or  what  let- 
ter or  note  did  you  write  to  him  on  that  sub- 
ject, and  in  what  year  was  it  ? 

II.  Did  he,  Peter    W.    Yates,    come    and 
attend  you  accordingly,  and  was  John  V.  N. 
Yates  present,  and  what  did  you  say  to  Peter 
W.  Yates  on  that  occasion  ? 

III.  Was  or  was  not  John  V.  N.  Yates  then 
busy  drawing  a  bill  in  chancery  for  you,  and 
did  or  did  not   Peter  W.  Yates  peruse  and 
amend  the  same  ? 

IV.  When  perused  and  amended  did  or  did 
not  John   V.  N.  Yates  copy  or  transcribe  the 
same,  and  did  not  Peter  W.  Yates  sign  his 
name  thereto  ? 

V.  Did  you  or  not  pay  Peter  W.  Yates  his 
lees  for  the  same,  and  to  what  amount  ? 

VI.  Did  not  John  V.  N.  Yates  propose  to 
subscribe  Peter  W.   Yates'  name  to  the  bill, 
and  if  so,  did   not  he  object  thereto,  and  de- 
clare that  when  fairly  transcribed  he  would 
sign  it  himself  ? 

VII.  What  sum  or  fees  did  you  pay  to  John 
V.  N.  Yates  at  that  or  any  other  time  or  times 
for  his  services  in  said  cause,  and  for  what 
services  ?  Mention  them  particularly. 

Examination  of  John  Jauncey,  a  witness 
produced,  sworn  and  examined"  touching  a 
certain  matter  of  complaint  pending  in  the 
Court  of  Chancery,  against  John  V.  N.  Yates, 
by  Samuel  Bacon,  taken  and  subscribed  this 
28th  day  of  July,  1808,  before  William  J. 
Teller,  Esq. ,  a  master  of  said  Court  of  Chan- 
cery, by  virtue  and  in  pursuance  of  an  order 
of  the  said  court  of  the  28th  instant. 

The  said  John  Jauncey,  being  duly  sworn 
and  examined  upon  his  oath,  saith,  in  answer 
to  the  first  interrogatory  exhibited  by  the  said 
John  V.  N.  Yates,  that  the  said  John  V.  N. 
Yates,  in  the  year  1804  or  1805,  was  employed 
by  him  as  his  attorney  to  aid  in  the  settlement 
of  his  affairs.  About  that  time  a  difficulty 
occurred  respecting  the  sale  of  real  estate 
belonging  to  him  and  Benjamin  Hoyt,  and 
himself  in  his  individual  capacity  predicated 
upon  executions  in  the  hands  of  the  then 
sheriff.  Hermanus  H.  Wendell  ;  that  he  con- 
sulted with  Mr.  John  V.  N.  Yates  on  this 
business,  who  advised  him  to  file  a  bill  against 
the  sheriff  and  others,  and  procure  an  injunc- 
tion to  stop  the  sale  of  his  property,  which 
was  then  about  to  be  sold  by  the  said  sheriff 
and  others,  which  said  bill  John  V.  N.  Yates 
drew  accordingly.  This  happened  while  he  was 
confined  within  the  liberties  of  the  Albany  jail. 

2.  That  in  answer  to  the  second  interroga- 
tory, the  said  John  Jauncey  saith,  that  he  fur- 
nished John  V.  N.  Yates  with  all  such  cir- 
cumstances relative  to  the  said  chancery  busi- 
ness as  he  was  possessed  of  at  that  time. 

3.  That  in  answer  to  the  third  interrogatory, 
the  said  John  Jauncey  saith,  that  at  that  time 
his  property  was  advertised  for  sale  upon  the 
aforesaid  executions. 

4.  That  in  answer  to  the  fourth  interroga- 
tory, the  said  John  Jauncey  saith,  that  John 
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only  mode  to  stop  the  sale  of  the  property, 
and  the  only  remedy  he,  the  said  John 
84*]  "Jauucey,  had  to  bring  the  persons  with 
whom  he  had  the  dispute  to  "a  settlement. 

5.  That  in  answer  to  the  fifth  interrogatory, 
the  said  John  Jauncey  saith,  that  John  V.  N. 
Yates  drew  a    bill,  but    that  on  application 
to  the  Chancellor  on  that  bill  (to  the  best  of  his 
knowledge  and  recollection),   the  application 
for  an  injunction  did  not  prevail. 

6.  That  in  answer  to  the  sixth   interroga- 
tory, the  said  John  Jauncey  saith,  that  he  does 
not  recollect  before  whom  he  was  qualified 
or  sworn,  but  believes  that  to  the  second  bill 
he  was  sworn  before  Sebastian  Vischer,  Esq. 

7.  That  in  answer  to  the  seventh  interroga- 
tory,the  said  John  Jauncey  saith, that  during  or 
after  drawing  the  first  bill  John  V.  N.   Yates 
told    him  a  solicitor    in    chancery    must  be 
employed,  and  Peter    W.  Yates  was  recom- 
mended to  him  by  the  said  John  V.  N.  Yates. 

8.  That  in  answer  to  the  eighth  interroga- 
tory, the  said  John  Jauncey  saith,  that  John 
V.  N.  Yates  did  advise  him  to  procure  Peter 
W.  Yates  as  solicitor  to  said  bill. 

9.  That  in  answer  to  the  ninth  interrogatory, 
the  said  John  Jauncey  saith,  that  Peter  W. 
Yates  was  sent  for,  for  the  purpose  as  stated  in 
his  answer  to  the  eighth  interrogatory — but 
whether  he  sent  for  him  or  John  V.  N.  Yates 
he  does  not  recollect — Peter  W.   Yates,  how- 
ever,   came  to  his    lodgings  and    examined, 
amended  and  corrected  and  signed  the  first 
bill,  as  he  believes. 

10.  That  in  answer  to  the  tenth  interroga- 
tory, the  said  John  Jauncey  saith,  that  John 
V.  N.  Yates  was  at  this  time  his  agent  in  his 
chancery  suits  as  well  as  other  affairs  ;  Peter 
W.  Yates  was  at  his  lodgings  several  times  on 
the  business  of  the  chancery  suits,  and  aided 
therein  with  his  advice. 

11.  That  in  answer  to  the  eleventh  interro- 
gatory, the    said    John  Jauncey    saith,    that 
Abraham  Van  Vechten,  Esq.,  was  employed 
by  him  to  appear  before  the  Chancellor  to  pro- 
cure the  desired  injunction. 

12.  That  in  answer  to  the  twelfth  interroga- 
tory, the  said  John  Jauncey  saith,    that    an 
injunction  was  granted  on  the  second  bill,  to 
the  best  of  his  recollection  and  belief. 

13.  That  in  answer  to  the  thirteenth  interro- 

fatory,  the  said  John  Jauncey  saith,  that  he 
oes  not  know   whether  John    V.    N.  Yates 
served  or  obtained  the  service  of  the  injunc- 
tion, because  he  could  not  leave  the  liberties 
of  the  jail. 

14.  That  in  answer  to  the  fourteenth  inter- 
rogatory, the  said  John  Jauncey  saith,  that 
John  V.  N.  Yates  charged  him  for  drawing 
the  bills  and  necessary  attendance,  $12.50. 

And  the  said  John  Jauncey,  on  his  cross- 
examination  to  the  interrogatories  exhibited  on 
the  part  and  in  behalf  of  the  said  Peter  W. 
Yates,  further,  on  his  oath,  says: 

I.  That  in  answer  to  the  first  cross-interrog- 
atory, the  said  John  Jauncey  saith,  that  Peter 
W.  Yates  perused,  examined,  corrected  and 
amended  the  bill  in  chancery  drawn  by  John 
V.  N.  Yates ;  that  Peter  W.  Yates  was 
employed  by  him  as  solicitor  on  the  recom- 
mendation of  John  V.  N.  Yates  ;  but  whether 
he  sent  for  him,  or  John  V.  N.  Yates,  he  does 
not  recollect. 
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II.  To    the  second   cross-interrogatory  the 
said    John  Jauncey  answers,  that  Peter  W. 
Yates    did  come    to    his    lodgings,    and  did 
examine  and  sign  the  bill ;  that  *John  V.  N. 
Yates  might  have  been  present  and  might  not; 
that  he  thinks  it  probable,  however,  John  V. 
N.  Yates  was  present. 

III.  To  the  third  cross-interrogatory  the  said 
John  Jauncey  answers,   that  the  application 
for  an   injunction  on  the  first  bill  not  having 
proved   *successful,  a  second  bill  was  [*85 
directed  to  be  drawn  ;  that  during  the  draw- 
ing of  that  bill  he  believes  Peter  W.  Yates 
was  present  part  of  the  time. 

IV.  To  the    fourth  cross-interrogatory   the 
said  John  Jauncey  answers,  that  he  believes 
the    second  bill  was  copied  by  James    Van 
Ingen,  John  V.  N.   Yates  and  Thomas  Loth- 
rop,   Jun.,    which  second  bill,  as   far  as  he 
recollects,  was  also  signed  by  Peter  W.  Yates; 
and  that  as  the  said  bill  is  on  file  in  the  office 
of  the  said  James  Van  Ingen,  reference  can 
thereto  be  had. 

V.  To  the  fifth  cross-interrogatory  the  said 
John  Jauncey  answers,  that  he  paid  Peter  W. 
Yates  for  his  services  the  sum  he  charged,  but 
the  exact  amount  he  does  not  recollect. 

VI.  To  the    sixth    cross-interrogatory    the 
said  John  Jauncey  answers,  and  saith,  that  he 
did  not  hear  any  conversation  as  in  the  said 
interrogatory  is  stated. 

VII.  To  the  seventh  cross-interrogatory  the 
said  John  Jauncey  answers  and  saith,  that  he 
did  pay  John  V.  N.  Yates  for  drawing  the  said 
bill  and  his  necessary  attendance  to  the  suit, 


the  sum  of  $12.50. 


JOHN  JAUNCEY. 


Signed  and  sworn  to  the  day  and 
year  above  mentioned,  before  me, 
WM.  J.  TELLER, 

Master  in  Chancery. 
STATE  OF  NEW  YORK — In  Chancery. 

I  certify  the  preceding  to  be  a  copy  of  the 
original  deposition  of  John  Jauncey,  on  file  in 
my  office,  in  the  matter  of  complaint  of  Samuel 
Bacon   against  John  V.  N.  Yates,   Esquire. 
Dated  the  17th  day  of  September,  1808. 
SANDERS  LANSING, 
Register. 

AT  A  COURT,  &c.,  held,  &c.,  the  29th  July, 
1808. 

Peter  Fryer,  having  been  produced  by  Mr. 
Champlin,  counsel  for  the  said  John  V.  N. 
Yates,  to  be  examined  on  interrogatories  pur- 
suant to  an  order  heretofore  entered  for  that 
purpose,  and  his  deposition  by  consent  of  Peter 
W.  Yates,  and  of  Mr.  Champlin,  counsei  for 
the  said  John  V.  N.  Yates,  having  been  taken 
and  reduced  to  writing,  and  subscribed  by  the 
said  Peter  Fryer,  and  the  deposition  of  John 
Jauncey  having  been  produced  by  Mr.  Champ- 
lin— ordered,  that  the  said  deposition  be  filed  ; 
and  thereupon  Mr.  Champlin,  counsel  for  the 
said  John  V.  N.  Yates,  was  heard  on  the  sub- 
ject matter  of  complaint  of  Samuel  Bacon  and 
the  said  Peter  W.  Yates,  on  the  subject  of  the 
affidavit  of  the  said  Peter  Fryer,  so  far  as  re- 
spected the  consent  attributed  to  the  said  Peter 
W.  Yates  to  permit  the  said  John  V.  N.  Yates 
to  make  use  of  his  name  as  solicitor. 

AUGUST  8th,  1808. 

THE  CHANCELLOR.  Since  the  order  of  June 
13th  last,  the  master  having  made  affidavit,  that 
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his  omitting  to  attend  on  the  day  assigned  to 
show  cause  was  owing  to  misapprehension  on 
86*]  his  part,  an  order  was  made  giving  *him 


till  July  25th  last  to  show  cause  why  the  order 
made  should  be  abrogated  and  avoided. 

On  that  day  his  counsel  produced  an  affi- 
davit of  Peter  Fryer  stating,  among  other 
things,  that  Peter  W.  Yates  had  consented  to 
permit  the  master  to  practice  in  his  name  as 
solicitor  ;  which  was  intended  to  discredit  the 
affidavit  made  by  Peter  W.  Yates,  and  to  im- 
plicate him  as  a  particeps  cnminis  in  the  mal- 
practice complained  of  against  the  master. 

The  affidavit  of  Peter  Fryer,  containing  a 
relation  of  a  transaction  between  them,  the 
master  and  Peter  W.  Yates,  on  the  subject  of 
business  in  the  Supreme  Court,  which  was  held 
to  be  impertinent,  it  was  ordered  to  be  ex- 
punged and  the  affidavit  to  be  recopied,  omit- 
ting the  impertinent  matter. 

On  the  ground  of  the  affidavit  of  Peter  Fryer 
tending  to  impute  to  Peter  W.  Yates  improper 
practice  on  the  subject  matter  of  inquiry,  he 
applied  to  be  admitted  to  repel  it,  and  moved 
that  Peter  Fryer  might  be  ordered  to  attend  for 
the  purpose  of  answering  interrogatories ; 
upon  which,  by  his  consent  and  the  consent  of 
the  master's  counsel,  an  examination  of  Peter 
Fryer  was  ordered,  the  latter  stipulating  to  pro- 
duce him,  as  well  to  explain  an  ambiguity  in 
his  affidavit,  as  to  be  examined  at  large  on  the 
subject  matter  of  the  said  complaint  ;  and  an 
order  was  made  in  the  terms  moved  for  by  the 
counsel  for  the  master,  to  examine  John  Jaun- 
cey on  the  interrogatories,  before  one  of  the 
masters  of  this  court. 

On  July  26  an  affidavit  of  Peter  Fryer  was 
again  produced,  variant  from  the  former,  in 
other  points  than  the  impertinent  matter,  which 
"being  inconsistent  with  the  order  of  the  25th, 
was  rejected,  and  afterwards  conformed  to  it. 
An  adjournment  was  then  had,  at  the  instance 
•of  the  master,  to  July  29,  on  which  day  the 
87*]  *affidavits  of  Peter  Fryer  and  the  other 
affidavits  of  this  matter,  and  the  deposition  of 
John  Jauncey,  were  read,  and  the  said  Peter 
Fryer  was  examined  in  open  court,  and  his 
•deposition  reduced  to  writing. 

Though  it  was  admitted  on  the  part  of  the 
master  that  his  conduct  was  so  far  incorrect  as 
to  expose  him  to  a  pecuniary  remuneration  to 
the  party  aggrieved,  it  was  insisted  that  his 
remedy  was  to  be  sought  at  law  ;  and  that  if 
it  could  be  shown  that  the  master  had  not  used 
the  name  of  Peter  W.  Yates  without  his  con- 
sent, it  ought  so  far  to  operate  in  mitigation  as 
to  induce  the  court  to  refrain  from  carrying  its 
admonition  to  the  length  of  a  commitment. 

This  was  the  first  point  in  argument  on 
which  much  stress  was  laid,  and  it  was  insist- 
ed that  the  affidavit  of  Peter  Fryer  ought 
to  have  a  preponderating  effect  on  the  ques- 
tion. 

I  am  totally  averse  to  turn  the  party  ag- 
grieved to  seek  his  remedy  at  law  if  he  is  enti- 
tled to  such  remedy  here,  as  it  is  compelling 
him  to  travel  in  a  circuitous  instead  of  a  direct 
route.  There  certainly  are  cases  in  which  the 
court  would  leave  the  party  to  such  resort,  but 
this  does  not  appear  to  me  to  be  of  that  descrip- 
tion ;  for  though  the  nature  of  the  jurisdiction 
to  be  exercised  here  must,  of  course,  stop  short 
of  that  complete  indemnity  which  the  verdict 
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of  a  jury  might  give,  I  think  it  competent  to 
remunerate  him  to  the  amount  of  the  ascer- 
tained damages  for  which  a  measure  is  dis- 


closed by  the  case. 

The  affidavit  of  the  complainant,  Samuel 
Bacon,  puts  the  agency  of  Peter  W.  Yates,  in 
the  filing  of  the  bill,  entirely  out  of  the  ques- 
tion as  a  fact  in  his  knowledge.  Deceived  by 
the  similarity  of  surname,  he  declares  that 
he  did  not  know  that  the  master  was  not  a 
solicitor  until  he  applied  to  A.  Van  Vechten. 

The  master  did  not  pretend,  in  his  note  of 
September  14,  1807,  to  have  filed  the  bill  in 
consequence  of  *an  authority  from  Peter  [*88 
W.  Yates.  On  the  contrary,  he  asserted  that 
Peter  W.  Yates  put  his  name  to  it.  In  the 
answer  to  that  note,  produced  and  sworn  to  by 
Samuel  Bacon,  he  positively  denies  having  con- 
sented to  permit  him  to  use  his  name.  This 
denial  cannot,  however,  be  further  regarded 
than  as  corroborating  the  truth  of  his  affidavit 
by  showing  his  consistency. 

The  deposition  of  John  Jauncey  shows  that 
two  bills  were  drawn  in  his  suit,  one  of  which 
has  been  produced,  and  it  is  admitted  by  P.  W. 
Yates  to  have  been  signed  by  him.  He  says 
that  John  V.  N.  Yates  drew  the  first  bill  ;  that 
he  recommended  the  deponent  to  employ  Peter 
W.  Yates  as  solicitor  ;  that  he  accordingly  em- 
ployed and  paid  him,  but  that  he  is  doubtful 
whether  John  V.  N.  Yates  or  himself  made  an 
application  in  the  first  instance  to  Peter  W. 
Yates  ;  that  John  V.  N.  Yates  was  originally 
introduced  into  the  business  as  agent  generally 
by  John  Jauncey  without  reference  to  suits  in 
any  particular  court. 

The  affidavit  of  Peter  W.  Yates,  upon  his 
introduction  as  a  witness  by  a  special  order,  is 
positive  that  he  never  gave  .permission  to  the 
master  to  use  his  name;  the  authority  to  use  it, 
mentioned  by  Peter  Fryer,  is  stated  to  have 
been  given  at  least  three  years  before  the  bill  in 
this  case  was  filed,  and  a  circumstance  is  disclos- 
ed by  him  which  interrupted  the  good  under- 
standing between  the  master  and  Peter  W. 
Yates,  and  which  does  not  appear  to  have  been 
since  re-established  ;  and,  in  all  this  time  there 
is  no  evidence  of  the  authority  said  to  have 
been  thus  given. 

The  letter  of  the  master  annexed  to  the  affi- 
davit of  Peter  W.  Yates  does  not  pretend  any 
such  permission  on  authority.  It  contained  an 
assertion  that  Peter  W.  Yates  himself  had  sub- 
scribed his  name  to  the  bill,  which  is  now 
totally  abandoned,  it  not  being  pretended  that 
P.  W.  Yates  *ever  saw  the  bill  till  long  [*89 
after  it  was  filed.  These  circumstances  afford 
some  corroboration  of  the  truth  of  the  state- 
ment made  by  Peter  W.  Yates. 

The  affidavit  of  Peter  Fryer  and  his  deposi- 
tion in  court,  furnish  the  grounds  on  which  the 
master  relies  for  his  defense. 

In  his  affidavit  he  swears  positively  that  he 
well  fecollects  that  the  said  John  V.  N.  Yates 
did,  at  sundry  times,  employ  the  said  Peter  W. 
Yates  as  solicitor,  and  particularly  in  Jaun- 
cey's  case.  In  his  deposition  he  says  he  recol- 
lects no  case  but  that  of  Jauncey  ;  and  though 
in  the  former  he  deposed  that  he  knew  that 
John  V.  N.  Yates  employed  Peter  W. Yates  in 
that  suit,  yet  in  his  deposition  he  says  his 


knowledge  respecting  that  transaction  was  col- 
lected from  a  message  sent  by  the  master  to 
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Peter  W.  Yates,  which  he  did  not  know  ever 
reached  him. 

The  deposition  of  John  Jauncey  is,  however, 
not  opposed  to  this  ;  he  declares  that  he  knows 
not  who  made  the  first  application  to  Peter  W. 
Yates  to  employ  him,  whether  the  master  or 
himself;  and  he  discloses  a  circumstance  which 
might,  in  the  abstract,  well  account  for  the  in- 
terference of  the  master,  as  he  declares  that 
the  master  was  the  general  agent  for  his 
concerns. 

Peter  Fryer  states  positively,  in  his  first 
affidavit,  that  Peter  W.  Yates  several  times 
offered  to  the  master  a  partnership  in  chancery 
business,  which  he  repeats  in  his  deposition, 
and  adds,  that  he  does  not  know  what  answer 
the  said  John  V.  N.  Yates  gave  to  it,  which 
is  in  pursuance  of  the  same  position,  of  the 
proposal  having  been  made  by  Peter  W. 
Yates — notwithstanding  which  he  explicitly 
declares  that  he  cannot  say,  with  certainty, 
which  of  the  said  parties  made  such  proposals. 
9O*]  *This  affidavit  is,  therefore,  incon- 
gruous, in  some  parts,  contradictory  in  others, 
inconsistent  with  circumstances  disclosed  by 
it,  and  totally  irreconcilable  with  that  of  Peter 
W.  Yates. 

The  doctrines  which  apply  to  the  relative 
weight  of  positive  and  negative  evidence  are 
of  doubtful  application  to  this  case,  as  con- 
tended for  on  the  part  of  the  master.  The 
affidavit  of  Peter  W.  Yates  positively  affirms 
that  he  never  gave  any  authority  to  John  V. 
N.  Yates  to  practice  in  his  name  as  solicitor. 
The  reason  given,  in  general,  for  preferring 
the  affirmative  to  the  negative  is,  that  both  may 
consist  with  each  other  ;  for  that,  though  the 
circumstance  related  by  the  affirmative  wit- 
ness is  true,  the  other  may  be  equally  so,  as 
the  circumstances  may  have  occurred  without 
his  attending  to  it  or  knowing  anything  about 
it.  (Gilb.  Law  of  Ev.,  154.) 

Here,  however,  the  circumstance  intended 
to  be  established  arose  from  the  act  of  Peter 
W.  Yates.  His  volition  must  have  been  ex- 
erted, and  his  intention  expressed,  so  as  not  to 
bring  it  within  the  rule. 

It  was  admitted  that  Peter  Fryer  was  habit- 
ually intemperate.  Habits  of  that  kind  are 
known  to  impair  the  intellectual  powers  ;  to 
blunt  the  senses  ;  not  unfrequently  to  destroy 
the  memory  ;  and  vitiate  it,  by  impressing  it 
with  imaginary  and  visionary  traces,  instead 
of  those  of  the  real  transactions  of  life  ;  and 
though  the  moral  veracity  may  be  retained,  it 
loses  an  essential  recommendation  to  credibil- 
ity by  the  loss  of  a  capacity  of  correct  remi- 
niscence. 

I  cannot,  therefore,  from  the  views  I  have 
thus  detailed  on  the  subject,  consider  the  tes- 
timony of  these  witnesses  as  entitled  to  equal 
credit,  and  I  have  no  doubt,  as  far  as  that  affi- 
davit can  form  a  ground  of  extenuation,  that 
91*]  the  preponderancy  *is  strong  against 
the  credit  of  the  affidavit  of  Peter  Fryer. 

In  the  course  of  the  argument  on  the  part 
of  the  master,  it  was  intimated  that  his  non- 
appearance  in  consequence  of  the  orders  of 
this  court,  might,  perhaps,  have  been  construed 
into  a  species  of  contempt.  This  is,  however, 
a  misapprehension,  excited  by  the  manner  of 
treating  the  subject.  When  the  complaint 
was  exhibited,  the  master  had  notice  of  it,  and 
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might  have  attended  to  repel  it.  He  did  not  ; 
but  no  other  consequence  to  his  disadvantage 
is  to  be  deduced  from  that  circumstance,  than 
the  deduction  made,  in  all  other  judicial 
proceedings,  that  the  man  who  abandons  his 
defense  has  none  to  interpose  ;  and  having  re- 
sumed it,  he  stands  on  the  same  ground,  as 
to  the  effect  of  that  defense,  as  he  did  before 
the  order,  now  attempted  to  be  got  rid  of,  ex- 
isted. 

It  has  been  urged,  that  to  give  this  court  ju- 
risdiction, the  acts  charged  to  the  master  must 
either  be, 

1st.  A  direct  contempt  of  the  court. 

2nd.  Misconduct  in  his  office,  as  mas- 
ter, by  virtue  of  the  office,  or  in  pretense  of 
such. 

3d.  Against  some  positive  institution,  pro- 
hibiting the  act  as  an  offense  of  the  Court  of 
Chancery. 

As  to  the  1st  point : 

No  direct  contempt  assimilating  it  to  the 
ordinary  contempts  of  personal  disrespect  to 
the  judges  composing  a  court,  or  a  contemptu- 
ous opposition  to  its  process,  is  here  attributed 
to  the  master.  It  is  the  legal  inference  of  a 
contempt,  deduced  from  a  departure  from  the 
obvious  rules  of  justice  and  common  honesty  ; 
and  the  doctrine  of  contempts  can  only  be 
applied,  as  the  source  of  the  remedy,  or  cor- 
rection. It  is  on  that  ground  that  the  master 
has  not  been  called  to  answer  on  interrogato- 
ries, and  that  his  affidavit  was  rejected,  as  in- 
admissible. 

*As  to  the  2d  point  :  [*92 

Section  9  of  the  Act  Relating  to  Counselors, 
Solicitors  and  Attorneys  (L.  N.  Y.,  221)  pro- 
hibits masters  from  acting  as  solicitors  in 
chancery. 

In  this  case  no  act  has  been  done  by  the 
master  as  such.  There  is  no  evidence  of  his 
having  mingled  the  exercise  of  any  power  he 
possessed  as  master,  in  the  suit  in  which  he  is 
charged  to  have  acted  as  solicitor.  But  though 
that  is  the  case,  misfeasance  may  as  well  con- 
sist in  doing  an  act  wrongfully,  which  he  was 
legally  prohibited,  as  master,  from  doing,  as 
in  acting  corruptly,  in  discharging  his  duty, 
as  master. 

But  it  has  been  urged,  that  to  bring  this 
case  within  the  Statute,  it  ought  to  have  been 
shown  that  the  master  was  of  the  grade  of 
solicitor ;  and  in  support  of  this  position,  sev- 
eral cases  were  cited. 

In  the  case  of  Easten  v.  Southey,  Willes, 
314,  the  plaintiff  pleaded  to  an  avowry  in  re- 
plevin, that  the  locus  in  quo  having  been  law- 
fully possessed  by  G.  Saunders,  as  tenant  at 
will,  was  sown  with  wheat.  On  demurrer, 
one  of  the  causes  assigned  was,  that  it  is  not 
sufficiently  set  forth  that  G.  Saunders  was 
tenant  at  will  to  the  defendant. 

It  was  decided  on  the  ground  that  pleas 
must  be  construed  according  to  common  in- 
tent ;  and  Willes,  Ch.  J.,  in  giving  the  opin- 
ion of  the  court,  observes:  "A  man  must 
strain,  indeed,  to  say  that  this  plea  does  not 
plainly  intend  that  G.  Saunders  was  tenant  at 


will." 
The  case  of  Mead  v.  Robinson,  Willes, 


422, 


427,  came  up  on  a  motion  in  arrest  of  judg- 
ment. The  objection  was,  that  it  was  not 
directly  alleged  in  the  plaintiff's  declaration 
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that  the  defendant  gave  the  money,  charged 
93*1  to  have  been  given  as  a  *bribeat  an  elec- 
tion for  members  of  Parliament,  for  the  pur- 
pose of  bribing  the  elector  to  give  his  vote, 
but  only  that  he  gave  him  that  sum  "  as  a 
gift  or  reward  for  his  giving  his  vote  ;"  but  the 
court  overruled  the  objection. 

Neither  of  these  authorities  tend  to  support 
the  doctrine  contended  for,  and  that  of  Cross  v. 
Kaye,  6  T.  R.,663,  operates  decidedly  against 
it ;  the  court  holding  that  it  was  sufficient,  for 
the  purpose  of  sustaining  the  action  against  an 
attorney,  on  the  Stat.  of  25  Geo.  III.,  ch.  30, 
that  lie  acted  as  attorney. 

The  acting  as  solicitor  was  intended  to  be 
restrained,  to  prevent  improper  practices, 
originating  from  mixing  the  incompatible  func- 
tions of  advocate,  and  the  judicial  and  minis- 
terial duties  of  a  master  ;  and  the  letter,  as 
well  as  the  spirit  of  the  Statute,  certainly  ap- 
plies as  forcibly  to  the  total  destitution  of  a 
right  to  practice  as  solicitor,  as  to  a  case  in 
which,  though  there  might  originally  have  been 
a  ground  for  exercising  the  functions  of  solic- 
itor, the  right  of  practicing  as  such  had  been 
suspended. 

I  do  not  think  that  the  distinction  taken, 
that  the  word  "  as  "  is  to  be  construed  to  iden- 
tify the  restraint  with  a  person  who  would 
have  been  competent  to  act  as  solicitor,  if  his 
capacity  as  such  had  not  been  legally  suspend- 
ed, is  well  taken,  as  in  my  opinion,  the  act- 
ing in  that  capacity  simply,  while  master,  is 
sufficient  to  bring  it  within  the  purview  of  the 
Statute.  If  so,  it  is  not  an  offense  deduced 
from  principle  only,  as  was  contended,  but  in 
contravention  of  a  positive  law. 

Divest  this  case  of  the  circumstance  that 
the  person  acting  as  solicitor,  being  a  master 
of  the  court,  and  it  is  clearly  within  the  case 
from  Burrow's  Reports  (1  Burr.  20). 

I  still  retain  my  opinion  that  the  master  filed 
the  bill  in  question;  contrary  to  the  provision 
of  the  Statute. 

94*]  *2d.  That  he  did  it  without  the  con- 
sent or  privity  of  Peter  W.  Yates. 

3d.  That  he  counterfeited  his  name  to  the 
bill ;  and, 

4th.  That  if  he  had  obtained  his  consent,  it 
would  still  have  been  gross  malpractice  ;  and 
so  thinking,  I  shall  direct  the  order,  permit- 
ting the  master  to  show  cause,  to  be  dis- 
charged. 

Though  the  commitment,  I  found  upon 
consulting  precedents,  must  be  absolute,  and 
without  any  precise  limitation,  I  shall  have 
no  doubt  that  its  duration  ought  to  be  con- 
tracted as  much  as  a  due  attention  to  public 
justice  will  admit,  as  the  first  instance  of  the 
kind  occurring  in  the  State  ;  but  an  applica- 
tion to  terminate  it,  can  only  be  listened  to 
after  the  party  injured  has  been  fully  remu- 
nerated. 

It  has  been  said,  and  urged  with  much 
earnestness,  that  a  commitment  will  be  a  harsh 
measure  ;  that  its  disgrace  is  always  felt  more 
exquisitely  by  men  in  honorable  and  respecta- 
ble stations  in  society,  than  by  those  of  inferior 
grade.  It  ought  to  be  so  ;  but  the  sensibility 
attributed  to  men  of  the  superior  grade  ought 
to  operate  as  a  powerful  restraint,  to  deter 
them  from  acting  improperly. 

The  court  cannot  yield  to  considerations  of 
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that  kind,  in  a  case  circumstanced  as  this  is  ; 
for,  though  it  cannot  detect  all  the  hidden 
sources  of  public  oppression,  connected  with 
the  details  of  official  duty,  exacted  from  its 
numerous  officers,  it  must  vindicate  the  purity 
of  the  administration  of  that  part  of  the  com- 
mutative justice  of  the  State  intrusted  to  its 
distribution,  whenever  they  are  disclosed  so  as 
to  become  objects  of  its  animadversion;  and 
bear  its  testimony  against  them,  at  least  by 
enforcing  the  sanctions  heretofore  established, 
on  whomsoever  they  may  fall.  To  act  other- 
wise, would  be  to  violate  one  of  its  most  im 
pressive  duties. 

*The  following  order  was  thereupon  [*95 
entered  : 

AT  A  COURT  OF  CHANCEBY,  held  for,  &c. , 
the  8th  day  of  August.  1808. 

Due  consideration  having  been  had  upon 
the  .subject  matter  of  the  said  complaint,  and 
the  several  proofs  adduced  respecting  the  said 
complaint  and  the  defense  of  John  V.  N. 
Yates,  it  is  ordered  that  the  order  of  the  13th 
day  of  June  last,  permitting  the  said  John  V. 
N.  Yates  to  show  cause  why  the  order  hereto- 
fore made  on  the  said  13th  day  of  June  last, 
in  the  above  matter,  should  be  abrogated  and 
avoided,  be  discharged. 

AT  A  COURT,  &c.,  held,  &c.,  at,  &c.,  the  22d 
day  of  August,  1808. 


Ordered  that   the  sheriff 
County  of    Albany    return 


of    the  City  and 
the    attachment 

issued  in  this  matter,  by  Monday  next,  and 
his  doings,  by  virtue  thereof  ;  and  that  the 
register  cause  a  certified  copy  of  this  order  to 
be  forthwith  served  on  the  said  sheriff. 

The  People  of  the  State  of  New  York  to  the  Sheriff 
of  the  City  and  County  of  Albany,  greeting  : 
Whereas,  in  and  by  a  certain  order  made 
before  our  Chancellor  of  our  said  State,  in  our 
Court  of  Chancery,  on  the  13th  day  of  June 
last  past,  in  the  matter  of  complaint  of  Samuel 
Bacon  against  John  V.  N.  Yates,  Esquire,  it  is 
set  forth,  that  upon  reading  the  affidavits  of 
Samuel  Bacon,  Peter  W.  Yates  and  Richard 
S.  Treat,  and  upon  fully  considering  the  sub- 
ject matters  thereof,  it  appearing  satisfactorily 
to  this  court  that  the  said  John  V.  N.  Yates, 
during  the  time  he  was  a  master  of  the  said 
court,  had  filed  a  bill  of  complaint  with 
Richard  S.  Treat,  Esquire,  one  of  the  clerks 
of  the  said  court,  on  behalf  of  Samuel  Bacon, 
as  complainant,  against  Henry  Garretse  and 
Charles  Morris,  as  defendants,  and  thereto 
subscribed  the  name  of  Peter  W.  Yates,  one 
of  the  solicitors  of  the  said  court,  as  solicitor, 
without  the  knowledge  or  consent  of  the  said 
Peter  W.  Yates  ;  and  had  acted  as  solicitor  in 
the  said  cause  in  the  prosecution  thereof,  in 
the  name  of  the  said  Peter  W.  Yates,  contrary 
to  the  Statute  in  that  case  made  and  provided, 
in  willful  violation  of  his  duty  as  master,  and 
in  contempt  of  the  authority  of  the  said  court; 
it  was,  therefore,  ordered  by  our  said  court, 
amongst  other  things,  that  the  said  John  V. 
N.  Yates  be  committed  for  his  said  malpractice 
and  contempt,  to  the  common  jail  of  the  City 
and  County  of  Albany,  there  to  remain  until 
the  further  order  of  our  said  court.  Now, 
therefore,  we  strictly  enjoin  and  command 
you  that  you  attach  the  said  John  V.  N.  Yates, 
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Enquire,  and  convey  him  to  the  common  jail 
of  the  City  and  County  of  Albany,  there  to 
remain  until  the  further  order  of  our  said 
Court  of  Chancery.  Witness,  the  Honorable 
John  Lansing,  Jr.,  Esquire,  Chancellor  of  our 
said  State,  at  the  City  of  Albany,  the  seven- 
teenth day  of  August,  in  the  thirty-third  year 
of  our  independence.  VAN  INGEN,  Clerk. 

The  execution  of  the  within  writ  appears  by 
the  annexed  return. 

S.  SOUTHWICK,  Sheriff. 

In  obedience  to  the  writ  of  attachment  here- 
to annexed,  and  to  me  directed  and  delivered, 
I  do  most  humbly  certify  to  the  Honorable,  the 
Court  of  Chancery  of  the  State  of  New  York, 
that  I  did  attach  the  said  John  V.  N.  Yates  in 
the  said  writ  named,  and  had  him  in  my 
96*]  custody  in  *the  common  jail  of  the  City 
and  County  of  Albany  until  the  coming  to  me 
of  the  people's  most  gracious  writ  of  habeas 
corpus  to  me  directed  and  delivered,  thereby 
commanding  me  to  have  the  body  of  the  said 
John  V.  N.  Yates  before  the  Honorable  Am- 
brose Spencer,  Esquire,  one  of  the  Justices  of 
the  Supreme  Court  of  Judicature  of  the  State 
of  New  York,  before  the  said  Justice,  im- 
mediately after  the  receipt  of  the  said  writ,  at 
the  dwelling-house  of  Joshua  B.  Aldridge,  in 
the  town  of  Milton,  in  the  County  of  Saratoga, 
and  which  said  writ  of  habeas  corpus:  was 
allowed  by  the  said  justice  ;  that  thereupon, 
in  obedience  to  the  command  of  the  said  habeas 
corpus  I  did  bring  the  said  John  V.  N.  Yates 
before  the  said  Honorable  Ambrose  Spencer, 
Esquire,  the  justice  named  in  the  said  writ  of 
liabeas  corpus,  according  to  the  command  of 
l  he  said  writ  of  habeas  corpus,  to  wit :  on  the 
19th  day  of  August,  instant,  at  the  dwelling- 
house  of  the  said  Joshua  B.  Aldridge,  in  the 
town  of  Milton,  in  the  County  of  Saratoga 
aforesaid  ;  and  that  thereupon  the  said  Am- 
brose Spencer,  Esquire,  the  said  Justice,  did 
direct  and  order  the  said  John  V.  N.  Yates  to 
be  set  at  large,  which  said  order  of  the  said 
Justice  is  of  the  following  tenor,  that  is  to  say: 
"  In  the  matter  of  JOHN  VAN  NESS  YATES  : 

The  said  John  V.  N.  Yates  having  been 
brought  before  me,  at  the  house  of  Joshua  B. 
Aldridge,  in  the  town  of  Milton,  in  the  County 
of  Saratoga,  in  obedience  to  the  writ  of  habeas 
corpus,  by  me  allowed  on  the  18th  instant,  and 
the  sheriff  of  the  City  and  County  of  Albany 
having  certified  the  cause  of  the  caption  and 
detention  of  the  said  John  V.  N.  Yates  to  be 
a  warrant  of  commitment  issued  out  of  the 
Court  of  Chancery  of  this  State,  a  copy 
whereof  is  annexed  to  the  said  habeas  corpus, 
and  it  having  been  made  satisfactorily  to 
appear  to  me  that  the  said  commitment  was 
not  for  any  contempt  committed  by  the  said 
John  V.  N.  Yates  towards  the  said  Court  of 
Chancery,  but  that  the  same  was  for  an  alleged 
malpractice  on  the  part  of  the  said  JohnV.  N. 
Yates,  as  a  master  of  chancery,  in  using  the 
name  of  Peter  W.  Yates  as  a  solicitor  in  a 
certain  cause  therein,  without  his  consent, 
and  in  violation  of  the  9th  section  of  the  Act 
Relating  to  Counselors,  Solicitors  and  Attor- 
neys, and  I,  having  duly  considered  the  matter 
set  forth  in  the  said  commitment,  am  of 
opinion  that  the  said  commitment  is  illegal 
and  unprecedented,  and  do  therefore  order  the 
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sheriff  of  the  City  and  County  of  Albany  to 
set  at  large  the  said  JohnV.  N.  Yates.     Given 
under  my  hand  this  19th  day  of  August,  1808. 
AMBROSE  SPENCER." 

And  that  thereupon,  I.  the  said  sheriff,  in 
obedience  to  the  order  aforesaid  of  the  said 
Honorable  Ambrose  Spencer,  Esquire,  the  said 
justice,  did,  on  the  said  19th  day  of  August, 
instant,  set  at  large  and  discharge  the  said  John 
V.  N.  Yates.  All  which  I  do  most  humbly 
certify  and  return. 

S.  SOCTHWICK,  Sheriff. 

On  the  5th  September,  1808,  after  the  attach- 
ment and  return  had  been  read,  the  following 
opinion  was  delivered  by 

THE  CHANCELLOR.  That  a  habeas  corpus  is 
a  proper  remedy  in  all  cases  of  unlawful  im- 
prisonment ;  that  the  judicial  officers,  to  whom 
is  confided  the  important  trust  of  *deter  [*97 
mining  on  the  legality  of  imprisonments,  are 
not  to  be  restrained  by  the  consideration  that 
such  imprisonments  are  imposed  by  officers  of 
co-ordinate  or  superior  grade  I  am  not  disposed 
to  deny  ;  but  the  most  liberal  construction  of 
their  authority  will  circumscribe  it  by  some 
limits  which  it  is  not  legally  competent  to  them 
to  overleap. 

A  difference  of  opinion  on  subjects  which 
seldom  occur,  which  require  the  research  and 
reflection  of  the  most  learned  and  distinguish- 
ing judges  to  determine  correctly,  cannot  be 
considered  as  surprising.  To  decide,  however, 
and  to  decide  promptly,  is  frequently  an  im- 
pressive duty  ;  and  hence  the  distinction  has 
been  uniformly  taken  between  decisions  at 
Nisi  Prius,  and  the  opinions  better  digested, 
and  adopted  with  more  consideration  and  ex- 
amination, at  bar.  The  former  being  the  im- 
pression of  the  moment,  necessarily  hasty,  and 
frequently  determined  on  general  principles, 
from  recollections  perhaps  not  perfectly  dis- 
tinct ;  the  latter,  the  result  of  deliberate  inves- 
tigation. 

These  remarks  are  dictated  by  the  subject 
matter  of  the  return,  from  which  it  appears 
that  little  time  was  afforded  for  deliberation  ; 
and  as  the  collision  of  judicial  opinions,  in 
matters  relating  to  personal  liberty,  are,  from 
their  object,  particularly  interesting,  as  in  cases 
of  interfering  jurisdictions,  they  become  em- 
barrassing to  the  executive  officers,  I  should 
certainly  feel  a  strong  disposition  to  acquiesce 
in  the  discharge,  if  I  could  have  any  possible 
doubt  that  the  interference  on  this  occasion 
had  not  been  an  improvident  one  ;  for  the  opin- 
ion given  on  the  subject  by  Mr.  Justice  Spencer, 
has  not  so  much  weight  with  me  as  it  would 
have  had,  if  it  had  been  formed  upon  mature 
reflection,  and  with  a  ready  access  to  authori- 
ties, and  not  under  circumstances  probably 
less  favorable  to  either,  than  at  a  circuit.  But, 
thinking  as  I  do,  that  the  interference  cannot 
be  supported  on  any  legal  principles  ;  con- 
vinced that  if  it  can  be  sustained,  *it  must  [*98 
destroy  not  only  the  corrective  powers  of  this 
court,  but  those  of  the  Supreme  Court,  sub- 
vert their  authority,  enable  their  officers  to  set 
them  at  defiance,  and  leave  those  officers  to 
prey  upon  the  community,  without  the  re- 
straints which  all  courts  have  not  only  a  right, 
but  which  it  is  their  duty  to  impose  and  enforce, 
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I  cannot  yield  an  opinion  which  I  am  con- 
vinced, upon  deliberate  review,  is  legally  cor- 
rect, and  which  appears  to  me  so  clear  as  almost 
to  excite  surprise  that  a  difference  among  the 
judiciary  should  exist  respecting  it.  The  courts 
of  common  law  are  limited  in  the  exercise  of 
their  most  important  powers  to  their  ordinary 
terms.  During  those  terms,  the  judges  may 
either  collectively  fir  individually  compose  a 
court ;  but  in  the  vacation  they  are  insulated 
in  the  execution  of  their  official  duties;  they 
respectively  exercise  certain  portions  of  ju- 
dicial powers,  but  they  cannot  form  a  supreme 
court.  They  are  neither,  in  common  parlance, 
nor  in  legal  contemplation,  a  court.  The  flow 
oi'  judicial  powers  immediately  from  the  court 
as  such,  the  issuing  of  process  excepted,  is 
suspended  ;  and  hence  no  one  judge,  nor  even 
the  whole  of  the  judges  united,  can,  in  vaca- 
tion, be  considered  as  a  supreme  court ;  so  that 
if  the  Supreme  Court  was  co  ordinate  with  this 
court,  with  respect  to  matters  of  this  kind, 
and  legally  competent  to  review  and  determine 
upon  the  proceedings  of  this  court,  in  cases  of 
contempt,  it  would  not  follow  that  each  of  its 
judges  possessed  the  same  power  in  vacation  ; 
but  it  would  inevitably  follow  that  this  court, 
which  is  always  open,  could,  at  all  times,  and 
in  all  cases  of  contempt,  re-examine  those  of 
the  Supreme  Court,  and  pronounce,  merely 
on  the  return  of  the  sheriff,  that  the  orders  for 
commitment  by  the  Supreme  Court  were  il- 
legal, though  those  orders  should  be  silent  as 
to  the  precise  nature  of  the  contempt.  This  to 
me  appears,  from  an  examination  of  authorities, 
has  never  been  the  usage  of  the  courts  of  West- 
O9*J  minster  *Hall  ;  nor  has  it,  I  believe,  ever 
been  attempted,  heretofore,  and  must  be  pro- 
ductive of  infinite  mischief,  if  it  could  be  done. 

In  Chauncey's  case,  12  Rep.,  83,  9  Jac.  I., 
the  authority  of  the  court  was  denied.  In  the 
case  of  The  Earl  of  Shaftesbury,  it  was  held 
that  the  return  was  ill  ;  but  the  court  deter- 
mined that  the  earl  should  be  remanded,  on  the 
ground  that  the  House  of  Lords  had  jurisdic- 
tion, and  had  adjudged  the  contempt. 

In  Chambers'  case,  Cro.  Car.,  168,  he  was 
committed  for  a  contempt  in  the  Star  Chamber. 
The  Court  of  K.  B.  say  that  to  deliver  one  who 
is  committed  by  one  of  the  courts  of  justice, 
was  not  the  usage  of  that  court. 

In  an  Anonymms  case,  Cro  Car.,  579,  it  is 
laid  down  that  as  a  judicial  court  had  commit- 
ted, theK.  B.  would  neither  discharge  nor  bail. 

In  BetlieVsc&sG,  5  Mod.,  23,  7  Wm.  III.,  it 
appeared  that  the  commitment  was  by  court 
having  jurisdiction  ;  but  the  return  was  in- 
formil,  notwithstanding  which  the  prisoner 
was  remanded. 

In  the  celebrated  case  of  Ci-onby  (Lord  Mayor 
of  London)  3  Wils.,  188,  De  Grey,  Chief  Jus- 
tice, in  giving  the  opinion  of  the  court,  goes 
f ully  into  the  doctrine  of  commitments  for 
contempts.  He  lays  it  down  as  settled  law, 
that  if  the  commitment  is  made  by  those  who 
have  authority  to  commit,  the  Court  of  K.  B. 
cannot  discharge,  or  bail  the  party  committed, 
nor  can  they  discharge  or  bail  one  committed 
on  execution  ;  that  each  of  the  courts  of  West- 
minster and  the  Court  of  Durham  are  the  sole 
judges  of  the  contempts  incurred  in  those 
courts.  He  adds,  "as  the  court  cannot, 
go  out  of  the  return  of  the  writ,  how  can 
YATES. 


we  inquire  into  the  truth  of  the  fact  as  to 
the  nature  of  the  contempt  ?  If  we  could 
determine  upon  the  contempts  of  any  other 
court,  so  might  the  courts  of  Westminster 
Hall,  and  what  confusion  would  then  ensue." 
*in  his  reasoning  relative  to  the  House  [*1OO 
of  Commons,  in  which  he  attributes  to  them 
certain  portions  of  judicial  power,  he  observes 
that  when  they  adjudge  anything  to  be  a  con- 
tempt, or  breach  of  privilege,  their  adjudica- 
tion is  a  conviction,  and  their  commitment,  im 
consequence,  an  execution  ;  and  concludes- 
that  the  court  can  do  nothing  when  a  person 
is  in  execution  by  the  judgment  of  a  court 
having  competent  jurisdiction,  because  the 
court  was  not  a  court  of  appeal  ;  and  he  allege* 
that  he  had  not  found  any  case  where  the  court* 
have  taken  cognizance  of  such  execution,  or  of 
commitments  of  this  kind  ;  that  there  is  no 
precedent  of  Westminster  Hall  interfering  in 
such  a  case. 

In  another  part  of  his  opinion  he  says,  "  as 
for  the  chancery  committing  for  crimes,  that  is 
a  different  thing,  because  the  chancery  has  no 
criminal  jurisdiction  ;  but  if  that  court  com- 
mits for  contempts,  the  persons  committed 
will  not  be  discharged  by  other  courts." 
Gould,  </.,  concurred  in  this  opinion,  and  ob- 
served "that  the  cases  produced  respecting 
the  High  Court  of  Commission,  &c.,  are  not  to 
the  present  purpose,  because  those  courts  had 
not  a  legal  authority  ;  the  resolution  of  the 
House  of  Commons  is  an  adjudication,  and 
every  court  must  judge  of  its  own  contempts." 

Blackstone  and  Nares,  Justices,  also  con- 
curred :  the  former  asks,  "can  any  good  man 
think  of  involving  the  judges  in  a  contest  with 
either  house  of  Parliament,  or  with  one  an- 
other ?"  If  these  cases,  and  several  others  (2 
T.  R.,  190  ;  4  Id.,  220  ;  Mar.,  52,  189  ;  Lang- 
ham's  case,  3  Rep.  in  Ch.,  41  ;  1  Dick.,  61, 
325  ;  1  Bro.  P.  C.,  519  ;  1  Rep.  in  Ch.  t.  Finch) 
which  might  be  cited,  are  applicable  to  the 
present,  they  prove  conclusively  that  none  of 
the  courts  of  Westminster  Hall  interfere  with 
contempts  adjudged  in  any  of  the  others  :  that 
they  profess  not  to  review  each  other's  reasons 
for  commitments  for  contempts ;  that  they 
consider  them  in  the  nature  of  executions;  and 
*of  course,  that  the  Court  of  Chancery  [*1O1 
and  the  Supreme  Court,  the  latter  of  which 
exercises  the  powers  of  the  English  Court  of 
K.  B.,  C.  P.  and  Exchequer  in  this  State,  are 
neither  authorized  by  legal  principles  or  pre- 
cedents, to  interfere  in  each  other's  commit- 
ments for  contempts.  If  so,  the  ground  which 
has  been  assumed  in  the  present  case,  of  a 
right  of  review  of  an  adjudication  of  this 
court,  by  a  single  judge,  in  vacation,  is  still 
less  tenable. 

From  the  sheriff's  return,  it  does  not  appear 
whether  the  habeas  corpus  which  issued  was  at 
common  law,  or  under  the  Statute  (Bale's 
Pleas  of  the  Crown,  145,  147  ;  2  Inst.,  52,  81, 
290)  ;  but  at  common  law,  the  habeas  corpus  ad 
subjiciendum  could  not  regularly  issue  from  the 
K.  B.,  nor  be  returnable  but  in  term.  From 
chancery,  as  the  offlcina  brevium,  it.  always 
issued  both  in  term  and  vacation  ;  but  an  orig- 
inal writ  of  that  nature  must  always  have  been 
returnable  in  term  time. 

The  Statute  extends  the  power  of  issuing, 
and  making  the  writ  returnable  before  a 
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judge,  in  vacation,  as  in  the  3d  section  it !  to  me  of  the  people's  most  gracious  writ  of 
enacts  that  "if  any  person  shall  be  imprisoned  habeas  corpus  allowed  by  the  Honorable  Ara- 
in  vacation  time,  it  shall  be  lawful  for  every  brose  Spencer,  Esq.,  one  of  the  Justices  of  the 


such  person,  other  than  persons  convict,  or  in 
execution  by  legal  process,  &c.,  to  apply  to 
the  Chancellor,  or  any  judge  of  the  Supreme 
Court,"  for  a  habeas  corpus ;  thus  expressly 
excluding  cases,  in  which  the  persons  commit- 
ted are  convicted,  or  in  execution,  from  the 
power  conferred  by  the  Statute,  on  a  judge  in 
vacation. 

What  evidence  was  admitted  on  the  return 
of  a  habeas  corpus  I  know  not ;  but  if  the  rea- 
sons assigned  for  the  discharge  were  collected 
from  the  attachment,  the  inference  that  the 
contempt  was  incurred  exclusively  by  a  viola- 
lion  of  the  9th  section  of  the  Act  alluded  to,  is 
not  warranted  ;  for  there  is  nothing  in  the 
attachment  thus  to  limit  it.  If  it  was  a  con- 
clusion from  matter  extrinsic,  it  would  strong- 
1O2*]  ly  *exemplify  the  solidity  of  the  rule, 
which  precludes  a  resort  to  it,  for  it  is  wholly 
and  truly  unfounded,  and  indeed  repugnant 
to  the  terms  of  the  attachment. 

Upon  the  whole,  upon  mature  reflection, 
deeming  the  inference  attempted  such  a  one 
as  it  is  my  duty  to  resist,  unfounded  in  law, 
and  untenable  in  every  view  in  which  I  have 
been  able  to  place  the  subject,  I  hold  the  dis- 
charge invalid,  and  shall,  therefore,  make  an 
order  again  to  commit  the  master,  as  he  ought, 
legally,  to  have  remained  in  the  custody  of  the 
sheriff,  on  the  attachment. 

An  order  was  entered  accordingly,  in  the 
following  words : 

AT  A  COURT,  &c.,  held,  &c.,  the  5th  Sept., 
1808. 

Upon  reading  and  filing  the  attachment 
issued  on  this  matter,  and  the  return  of  the 
sheriff  of  Albany  thereto,  by  which  it  appears 

that  John  V.  N.  Yates,  Esquire,  pursuant  to  that  in  obedience  to  the  said  order  of  dis- 
the  command  of  said  attachment,  having  been  charge,  of  the  said  Honorable  Ambrose  Spen- 
arrested  by  the  said  sheriff  of  Albany,  was!  cer,  Esq.,  and  apprehending  the  penalty,  pre- 
thereupon  discharged  by  virtue  of  an  order  ;  scribed  in  and  by  the  5th  section  of  the  Act, 
made  by  the  Hon.  Ambrose  Spencer,  Esq.,  one  j  entitled  'An  Act  to  prevent  Unjust  Imprison- 
of  the  Justices  of  the  Supreme  Court  of  this  ment,  by  Securing  the  Benefit  of  the  Writ  of 


Supreme  Court  of  this  State  ;  that  by  virtue 
of  the  command  of  the  said  habeas  corjws  I 
did  bring  the  said  John  V.  N.  *Yates  [*1O3 
before  the  said  Honorable  Ambose  Spencer, 
Esq.,  who  thereupon  commanded  and  re- 
quired me  to  set  at  large  tie  said  John  V.  N. 
Yates,  by  virtue  of  an  order  issued  by  him, 
and  which  is  in  the  following  words  and  fig- 
ures, to  wit : 
'  'In  the  matter  of  JOHN  V.  N.  YATES  : 

The  sheriff  of  the  City  and  County  of  Alba- 
ny, in  obedience  to  a  habeas  cm-pus  by  me 
allowed  this  day,  having  made  return  that  the 
said  John  V.  N.  Yates  is  detained  in  his  cus- 
tody by  virtue  of  a  certain  order  made  by  the 
Court  of  Chancery,  and  annexed  to  the  said 
writ  of  habeas  corpus;  and  it  appearing  there- 
by that  the  said  John  V.  N.  Yates  hath  been 
again  taken  and  imprisoned,  for  the  same  mat- 
ter and  cause  whereon  he  was  imprisoned 
when  discharged  by  me  on  a  habeas  corpus,  on 
the  19th  day  of  August  last  past,  and  for  no 
other  matter  or  cause  whatsoever  ;  whereupon, 
on  full  and  mature  consideration  had  in  the 
premises,  I  am  of  opinion,  not  only  that  the 
original  cause  of  the  caption  of  the  said  John 
V.  N.  Yates  was  illegal,  but  also,  that  the  tak- 
ing and  detaining  him,  on  the  said  order, 
annexed  to  the  said  writ,  is  illegal  and  unwar- 
rantable, and  subversive  of  the  liberties  of  the 
citizens  of  this  State  ;  and  I  do  require  and 
command  the  said  sheriff,  forthwith  to  dis- 
charge the  said  John  V.  N.  Yates  from  his 
custody. 

Given  under  my  hand  this  12th  day  of  Sep- 
tember, 1808.  AMBROSE  SPENCER." 

"And  I  do  further  most  humbly  certify, 


State,  and  due  deliberation  having  been  there- 
upon had,  and  the  said  court  deeming  the  said 
discharge  repugnant  to  the  laws  of  this  State, 


Habeas  Corpus,  passed  24th  March,  1801,'  I 
did  discharge  and  set  at  liberty  the  said  John 
V.  N.  Yates.  All  which  I  do  most  humbly 


legally  inoperative  and  void  ;    it  is,  therefore,    certify,  to  the  said  Honorable,  the  Court  of 
ordered   that  the  sheriff  of  Albany  forthwith  j  Chancery. 


retake  the  body  of  the  said  John  V.  N.  Yates, 
if  he  shall  be  found  in  his  bailiwick,  and  re- 
commit him  to  the  common  jail  of  the  City 
and  County  of  Albany  for  his  contempt  and 


The  answer  of  S.  SOUTHWICK,  Sheriff. 
Dated  September  12tb,  1808." 
On  the  20th  day  of  the  same  month  of  Sep- 
tember, the  said  order  and  certificate  having 


malpractice,  as  in  the  said  attachment  he  was   been  read,  the  Chancellor  gave  his  opinion,  as 


commanded,  there  to  remain  until  the  further 
order  of  this  court,  and  that  the  said  sheriff 
certify  his  doings,  by  virtue  of  this  order,  to  this 
court  on  the  second  Monday  of  the  next  term. 

A  certified  copy  of  the  last  order  having 
been  delivered  to  the  sheriff  of  Albany,  he 
did,  on  the  19th  day  of  the  same  month  of 
September,  certify  to  the  Court  of  Chancery 
in  the  following  words  : 

"In  obedience  to  an  order  of  the  Honorable, 
the  Court  of  Chancery,  of  the  5th  instant,  and 
by  me  received  this  day  (a  certified  copy 
whereof  is  annexed),  I  do  most  humbly  certify 
to  the  said  court,  that  after  the  receipt  of  said 
order  by  me,  to  wit :  on  this  12th  September 
instant,  I  did  arrest  the  said  John  V.  N.  Yates, 
and  had  him  in  my  custody  until  the  coming 
150 


follows  : 

This  case  comes  again  up  on  the  sheriff  of 
Albany's  certificate,  in  obedience  to  the  order 
made  for  the  recommitment  of  the  master. 

From  that  certificate  it  appears  that  Mr.  Jus- 
tice Spencer,  upon  "full  and  mature  consider- 
ation," has  deliberately  pronounced  that  not 
only  the  original  cause  of  the  caption  of  the 
said  John  V.  N.  Yates  was  illegal,  but  the 
taking  and  detaining  him,  on  the  said  order 
annexed,  was  "illegal  and  unwarrantable,  and 
subversive  of  the  liberties  of  the  citizens 
of  this  State;"  and  that  he  has  reiterated 
*the  order  for  his  discharge,  to  which  [*1O4 
the  sheriff  has  added  that  in  obedience  to  the 
order,  and  apprehending  the  penalty,  pre- 


scribed in   section 


5  of  the  Act,  entitled  An 
YATES. 
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Act  to  Prevent  Unjust  Imprisonment,  by 
Securing  the  Benefit  of  the  Writ  of  Habeas 
Corpus,"  he  discharged  and  set  him  at  liberty. 

It  would  be  an  impotent  attempt  to  travel 
over  the  same  ground,  and  to  order  a  recom- 
mitment, if  a  judge  of  the  Supreme  Court  can 
thus  discharge  ;  and  it  cannot  subserve  the 
purposes  of  justice  for  this  court  to  exert  its 
powers  on  the  subject  by  a  repetition  of  com- 
mitments, which  will,  in  the  present  state  of 
the  contest  which  has  arisen  on  this  occasion, 
be  followed  by  a  repetition  of  discharges. 

I  have  heretofore  had  occasion-  to  express 
my  conviction  that  the  interference  of  one  of 
the  justices  of  the  Supreme  Court,  in  a  case  in 
which  a  commitment  has  been  adjudged  by 
this  court,  for  malpractice  and  contempt,  was 
neither  warranted  by  law,  nor  the  usages 
which  had  obtained  in  this  State,  and  I  still 
retain  the  same  opinion. 

It  is  one  of  the  happy  circumstances  of  our 
country,  in  which  this  State  yields  to  none 
composing  the  American  Union,  that  all  our 
rulers  are  accountable,  in  some  mode  or  other, 
for  their  official  conduct ;  that  if  the  men  who 
have  been  selected  from  the  community  at 
large  to  dispense  its  justice,  and  enforce  its 
laws,  are  capable  of  being  warped  by  improper 
motives  ;  if  they  pursue  measures  illegal,  un- 
warrantable and  subversive  of  those  liberties 
which  it  ought  to  constitute  their  pride  to 
have  been  thought  worthy  to  protect ;  it  must 
be  consoling  to  every  friend  of  political  liberty 
to  reflect  that  they  may  be  arrested  in  their 
illegal  career  by  the  hand  of  that  justice  they 
have  been  appointed  to  administer,  with  the 
same  effect  as  the  least  considerable  of  their 
fellow-citizens.  Responsible  for  the  pure  ad- 
ministration of  the  justice  which  is  to  flow 
1O5*]  from  this  court,  *for  the  benefit  of  the 
people  at  large,  my  motives  to  enforce  that 
justice  become  more  impressive  from  the  high 
confidence  legally  reposed  in  it ;  and  it  would 
certainly  ill  accord  with  my  sense  of  the  sacred 
obligation  under  which  I  act  to  shrink  from  a 
duty  which  I  supposed  necessary  to  vindicate 
the  dignity  of  the  laws,  and  to  exemplify  the 
salutary  doctrine  whk;h  pervades  our  whole 
system  of  jurisprudence,  that  to  the  powerful 
and  feeble  they  are  to  be  applied  with  an  equal 
and  impartial  hand. 

Upon  my  judicially  determining  that  the  in- 
terference of  a  single  judge  to  obstruct  the 
process  and  impede  the  justice  of  this  court 
was  unwarranted  ;  that  his  proceedings  were 
coram  non  judice  ;  it  followed,  as  a  necessary 
consequence,  that  his  reiterating  his  interfer- 
ence might  or  might  not,  according  to  circum- 
stances, be  imputed  to  him  as  a  contempt  of 
this  court ;  for  though  a  judge  acting  in  the 
sphere  of  his  jurisdiction  cannot,  unless  actu- 
ated by  corrupt  motives,  be  impeached  or 
questioned,  it  is  otherwise  where  such  juris- 
diction does  not  exist ;  he  is  then  exposed  to 
be  treated  as  a  contemner  of  the  court  with 
Avhose  process  he  interferes. 

The  justices  of  the  Supreme  Court  would, 
without  hesitation,  and  on  the  most  correct 
legal  principles,  treat  as  a  contempt  the  inter- 
ruption of  their  proceedings  by  any  judge  of 
a  court  of  common  pleas,  however  honest  his 
convictions  might  be  that  he  had  a  right  to 


interfere 
YATES. 


and  there  is  no  difference  between 


that  case  and  the  present  if  the  principles  I  act 
upon  are  legally  correct,  excepting  the  supe- 
rior trust,  weight  and  importance  attached  to 
the  station  of  a  judge  of  the  Supreme  Court, 
and  the  superior  legal  discernment  constitu 
tionally  attributed  to  him. 

If  such  should  be  my  duty,  it  requires  a 
greater  effort  on  my  part  to  say  that  I  would 
make  an  order  on  Mr.  Justice  Spencer  [*  1 06 
to  show  cause  why  his  illegal  interference 
should  not  be  deemed  a  contempt  than  actual- 
ly to  make  such  order. 

Unless  my  judgment  is  convinced,  I  must, 
as  far  as  I  legally  can,  maintain  a  point  with 
which  the  proper  regimen  of  this  court  is  es- 
sentially connected ;  but  it  is  certainly  grati- 
fying to  me  that,  though  I  am  strongly  and 
clearly  impressed  that  my  opinion  is  correct, 
I  have  it  in  my  power  (without  availing  my- 
self of  my  official  superiority,  derived  from 
my  acting  judicially  as  a  court  against  a  judge 
acting  extrajudicially,  to  enforce  an  observ 
ance  of  my  construction  of  the  law)  to  leave 
it  in  a  situation  in  which  it  can  receive  the 
judicial  determination  of  the  court  of  which 
Mr.  Justice  Spencer  is  a  member. 

If  the  opinion  of  the  justices  of  the  Supreme 
Court,  collectively,  is  pronounced  on  this  sub- 
ject, though  it  will  not  form  an  authoritative 
rule  for  this  court,  it  will  be  received  with 
that  deference  which  the  weight  of  the  legal 
opinions  of  that  tribunal  so  eminently  merit  ; 
and  if  it  should  differ  from  mine,  though  their 
arguments  should  not  convince  my  judgment 
that  I  was  mistaken,  I  shall  certainly  endeavor 
to  give  the  question  a  complexion  as  little 
favorable  to  future  controversy  as  possible. 

For  this  purpose  I  shall  again  make  an  order 
for  a  recommitment ;  but  it  will  be  done  in  a 
manner  which,  while  it  precludes  the  interfer- 
ence of  a  single  judge,  may  bring  the  question 
of  the  legality  of  the  interference  which  has 
been  attempted  before  the  justices  of  the  Su- 
preme Court,  in  term  time,  during  which  the 
powers  of  a  single  judge,  unless  that  judge 
should  constitute  a  court  as  to  the  granting 
writs  of  habeas  corpus,  are  suspended,  as  they 
must  be  allowed  in  open  court. 

It  does  not  appear  from  the  certificate  of  the 
sheriff,  and  it  was  not  proper  it  should  appear 
from  it  unless  it  *had  been  expressed  in  [*1O7 
the  order  of  discharge,  that  any  other  reasons 
were  given  for  the  discharge  than  that  the 
taking  of  the  master  and  detaining  him  on  the 
said  order  was  "  illegal  and  unwarrantable, 
and  subversive  of  the  liberties  of  the  citizens 
of  this  State  ;"  terms  too  general  and  indefinite 
from  which  to  collect  the  reasons  which  gov- 
erned the  decision  ;  but,  as  among  the  reasons 
formerly  assigned,  the  commitment  was 
deemed  unprecedented,  and  hence  the  juris- 
diction of  this  court  in  cases  of  this  kind  de- 
nied, I  cannot  avoid  making  some  remarks  on 
that  subject. 

It  appears  that  from  the  earliest  history  of 
the  Court  of  Chancery  (Mosely,  250  ;  8  Co., 
119),  it  has  committed  for  misdemeanors  and 
malpractice  as  for  contempts  against  its  au- 
thority ;  and  through  all  its  progressive  stages 
to  the  present  day,  that  jurisdiction  is  marked 
by  indelible  lines,  but  treated  throughout  as  a 
subject  admitting  of  no  doubt. 

Hence  we  find  (Gary,  111  ;  Tothill.  15 ;  Pr. 
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in  Ch.  Unf.,  127  ;  Tothill,  38  ;  2  Atk.,  471  ;  2 
Dick,  794;  2  Ves.,  520;  Barnardist.  Rep.  in 
Ch.,  403;  3  Eq.  Cas.  Abr.,  403;  Wyatt's  P. 
It.,  140)  an  attachment  granted  for  putting  in 
a  demurrer,  after  applying  to  have  the  rule  for 
pleading  enlarged  ;  that  a  solicitor  was  held  to 
be  in  contempt  for  want  of  filing  a  bill  ;  a 
commissioner,  for  permitting  a  defendant  to 
escape  ;  a  person,  for  terrifying  a  witness, 
abusing  a  party,  or  prejudicing  mankind  be- 
fore the  hearing  of  a  cause,  though  the  court 
was  spoken  of  with  great  respect ;  for  pub- 
lishing an  advertisement  respecting  the  pro- 
ceedings of  the  court ;  a  solicitor,  for  grossly 
neglecting  his  client's  concerns,  and  it  is  said, 
for  printing  a  brief  clandestinely  obtained  ; 
and  at  common  law,  for  neglecting  to  file  a 
warrant  of  attorney. 

1O8*J  *Several  writers  (Digest  of  Early 
Cas.  cites  1  B.  P.  C.,  519,  Batentan  v.  Conway; 
Bro.  Abr.,  171,  pi.  21  ;  Practical  Reg.,  99  ; 
Wyatt's  P.  R.,  133,  138;  1  Harris  Ch.  Pr., 
200.  As  to  courts  of  common  law,  see  People 
v.  Smith,  3  Cai.,  221  ;  Sayer,  51,  169  ;  Com. 
Dig.,  tit.  Attachment,  A,  3)  on  the  practice  of 
this  court,  who  have  been  considered  as  au- 
thority on  the  subject  of  such  practice,  lay 
down  the  general  doctrine  that  it  is  a  contempt 
to  do  anything  under  color  or  pretense  of  proc- 
ess or  authority  of  the  court,  without  such 
process  or  authority  ;  that  where  a  clerk  or 
solicitor  is  in  custody  for  ill  practice,  or  other 
misdemeanor,  &c. ,  speaking  of  it  as  a  thing  of 
ordinary  occurrence  ;  that  where  a  clerk  in 
court  or  solicitor  is  committed  for  malpractice 
or  misbehavior  in  his  known  duty,  the  court 
will  discharge  him,  upon  a  petition  signed  by 
him,  wherein  he  must  beg  pardon,  be  sorry 
for  his  contempt,  and  pay  costs.  In  all  these 
cases,  the  commitments  were  for  malpractice, 
as  a  contempt  for  using  the  authority  of  the 
court  unwarrantably,  as  for  issuing  a  subpoena 
without  filing  a  bill ;  for  interfering  unfairly, 
as  intimidating  a  witness  ;  abusing  a  party  ; 
prejudicing  mankind;  for  a  neglect  of  duty,  as 
in  the  case  of  a  solicitor  who  grossly  neglected 
it ;  and  for  acting  contrary  to  common  honesty, 
as  in  the  case  of  the  person  who  clandestinely 
possessed  himself  of  the  brief  of  the  opposite 
party  and  published  it. 

In  the  case  decided  in  the  Court  of  Excheq- 
uer Chamber,  an  attachment  was  granted  for 
signing  a  counsel's  name  to  the  bill  in  equity 
without  his  consent. 

In  the  present  case  the  master  was  not  a  so- 
licitor, but  he  acted  as  such  ;  and  thus,  under 
color  of  the  authority  of  the  court,  which  he 
had  no  right  to  use,  he  vexed  the  defendant, 
and  deceived  the  complainant,  obtaining  from 
the  latter  money  for  services  of  no  value,  and 
1O9*]  delaying  *his  cause,  under  various  pre- 
tenses, from  a  consciousness  that  he  was  inca- 
pable to  prosecute  it. 

The  sheriff's  certificate  refers  to  section  5  of 
the  Habeas  Corpus  Act ;  in  this  he  has  been  ill- 
advised.  His  apprehensions  could  neither 
form  a  correct  ground  to  direct  his  own  official 
conduct,  nor  for  that  of  this  court.  This 
court  will  do  what  the  law  requires  from  it, 
and  its  officers  must  obey  at  their  peril. 

That  section  had,  however,  been  attended 
to  when  the  order  for  the  recommitment  was 


made. 
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It  inhibits  the  re-imprisonment,  for 


the  same  offense,  of  a  person  set  at  large  by 
virtue  of  a  habeas  coi-pus,  unless  by  the  legal 
order  or  process  ol  a  court  having  jurisdiction 
of  the  cause.  Having  no  doubt  of  the  juris- 
diction of  this  court,  and  being  determined 
to  maintain  it,  by  every  legal  means  in  my 
power,  I  disregarded  the  provision,  as  totally 
inapplicable  to  the  case. 

In  pursuance  of  this  opinion,  an  order  sub- 
stantially similar  to  that  of  September  5  was 
entered. 

AT  A  COURT,  &c.,  held,  &c.,  the  20th  Sept.^ 
1808.  . 

Upon  reading  the  order  made  in  this  matter 
on  the  5th  day  of  September  instant,  and  the 
certificate  of  the  sheriff  of  Albany  in  obedience 
thereto,  by  which  it  is  certified  that  [as  in  the 
preceding  certificate  of  the  sheriff]. 

And  forasmuch  as  the  commitment  for  the 
malpractice  and  contempt,  heretofore  ad- 
judged by  this  court  to  have  been  committed 
by  the  said  John  V  N.  Yates,  has  not  been 
remitted  by  this  court,  or  the  said  contempt 
purged  ;  and  this  court  deem  the  discharge 
aforesaid  repugnant  to  the  laws  of  this  State, 
inoperative  and  void  ;  it  is  therefore  ordered, 
that  the  sheriff  of  Albany  forthwith  retake  the 
body  of  the  said  John  V.  N.  Yates,  if  he  shall 
be  found  in  his  bailiwick,  and  recommit  him 
to  the  common  jail  of  the  City  and  County  of 
Albany,  for  his  contempt  and"  malpractice,  as 
in  the  attachment  heretofore  issued  in  this 
matter,  he  was  commanded,  there  to  remain 
until  the  further  order  of  this  court ;  and  that 
the  register  cause  a  certified  copy  of  this  order 
to  be  served  on  the  said  sheriff,  in  the  first 
week  of  the  next  term  of  the  Supreme  Court 
of  Judicature  of  this  State,  to  the  end  that  the 
opinions  of  the  justices  of  the  said  court  may 
be  taken  on  the  legality  of  the  interference  of 
that  court,  or  any  of  its  justices,  in  matters  of 
malpractice  and  contempt,  adjudged  by  this 
court,  before  any  further  proceedings  be  had 
here  in  this  matter,  and  that  the  said  sheriff 
certify  his  doings,  by  virtue  of  this  order,  to- 
this  court,  on  the  20th  day  of  November 
next. 

*AT  A  COURT,  &c.,  held,  &c.,  the  [*111 
5th  Dec.,  1808. 

Forasmuch  as  this  court  did,  on  the  20th 
day  of  September  last,  make  an  order  in  this 
matter,  in  the  following  words  and  figures 
[as  in  the  preceding  order].  And  a  certified 
copy  of  the  said  order  having,  in  due  time,, 
been  delivered  to  the  sheriff  of  Albany  to  be 
executed  in  due  form  of  law,  and  the  sheriff 
having,  on  Monday  last,  made  a  return  of  the 
said  order,  that  the  defendant  was  not  found 
in  his  bailiwick  ;  therefore  it  is  ordered  that 
the  sheriff  of  Albany  retake  the  body  of  the 
said  John  V.  N.  Yates,  if  he  shall  be  found 
in  his  bailiwick,  and  recommit  him  to  the 
common  jail  of  the  City  and  County  of  Al- 
bany, for  his  contempt  and  malpractice,  as  in 
the  attachment  heretofore  issued,  in  this  matter 
he  was  commanded,  there  to  remain  until  the 
further  order  of  this  court ;  and  that  the  reg- 
ister cause  a  certified  copy  of  this  order  to  be 
served  on  the  said  sheriff,  in  the  first  week  of 
the  next  term  of  the  Supreme  Court  of  Judi- 
cature of  this  State,  -and  that  the  said  sheriff 
certify  his  doings,  by  virtue  of  this  order,  to- 
this  court,  on  the  20th  day  of  February  next. 
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CASE 


OP   THE 


JOURNEYMEN  CORDWAINERS 


OP  THE 

CITY  OF   NEW  YORK. 


The  defendants  in  this  action  were  charged  with 
unlawful  conspiracy  to  augment  their  own  wages 
and  to  injure  certain  other  parties  named  in  the  in- 
dictment. 

The  substance  of  the  indictment  is  given  on  pp. 
112-115. 

A  motion  to  quash  the  indictment  was  made  and 
supported  by  Mr.  Sampson  (p.  115),  and  Mr.  Golden 
(p.  179).  It  was  opposed  by  Dist.  Atty.  Riker  (p. 
195),  and  Mr.  Emmet  (p.  204).  For  reasons  given  on 
p.  251-3,  this  motion  was  not  decided. 

The  defendant  went  to  trial  on  a  plea  of  not 
guilty.  (Evidence,  pp.  255-265). 

The  constitution  of  the  defendants'  Society  is  on 
pp.  257-261. 

The  cause  was  argued  for  the  defendants  by  Mr. 
Sampson  (p.  265)  and  Mr.  Golden  (p.  267),  and  for  the 
prosecution  by  Mr.  Griffin  (p.  268)  and  Mr.  Emmet 
(p.  275). 

The  Mayor  charged  the  jury  (p.  275),  and  a  verdict 
of  guilty  was  rendered  (p.  278). 

The  main  point  discussed  by  the  counsel  was  the 
applicability  of  the  English  law  to  this  case. 

The  Mayor  charged  that  the  common  law  of  Eng- 
land on  the  subject,  as  it  existed  in  1775,  was  ap- 
plicable. 

THE  bill  was  found  at  the  Court  of  General 
Sessions  of  the  Peace,  holden  in  and  for 
the  City  and  County  of  New  York,  at  the  City 
Hall  of  the  said  City,  in  the  month  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  nine,  and  filed  December  12, 1809. 
Present,  The  Hon.  DE  WITT  CLINTON,  Ma3ror 

of  the  City  of  New  York,  PETER  A.  MEISER, 

Esq.,  THOMAS  CARPENTER,  Esq.,  Justices 

of  the  Sessions. 

The  indictment  being  of  great  length,  the 
following  abstract,  which  includes  all  the  sub- 
stantial parts  of  it,  is  judged  sufficient  for  the 
understanding  of  the  argument : 

112*]  *THE  PEOPLE   OF  THE    STATE 

OF  NEW  YORK 

v. 

JAMES  MELVIN.  WILLIAM  ABERNA- 
THY,  THOMAS  BAKER,  HENRY  VANE, 
JAMES  GLASS,  DANIEL  ALLEN,  JOHN 
GIBSON,  SAMUEL  BROWNING,  HEN- 
RY BOGERT,  ROBERT  BAIRD.  JOHN 
NEWLAND,  WILLIAM  COSACK,  ROB- 
ERT LAMBERT,  TERENCE  MURRAY, 
PATRICK  M'LAUGHLIN,  JAMES  M'- 
NINCH,  WRIGHT  M'FARLAND,  WILL- 
IAM BEACH,  JAMES  READ,  JOHN 
DALY,  GEORGE  READ,  JOHN  MORE- 
HOUSE,  JOHN  GILLEN.  AND  NEHE- 
MIAH  BRADFORD. 

THE  First  Count  states  that  the  defendants, 
being  workmen  and  journeymen  in  the  art, 
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mystery  and  manual  occupation  of  cordwain- 
ers,  Oct,  18,  1809,  &c.,  unlawfully,  perni- 
ciously and  deceitfully  designing  and  intend- 
ing to  form  and  unite  themselves  into  an  un- 
lawful club  and  combination,  and  to  make  and 
ordain  unlawful  by-laws,  rules  and  orders 
among  themselves,  and  thereby  to  govern 
themselves  and  other  workmen  in  the  said  art, 
and  unlawfully  and  unjustly  to  extort  great 
sums  of  money  by  means  thereof,  on  the  day 
and  year  aforesaid,  with  force  and  arms,  at, 
&c.,  together  with  divers  other  workmen  and 
journeymen  in  the  same  art,  &c.  (whose  names 
to  the  jurors  are  yet  unknown),  did  unlaw- 
fully assemble  and  meet  together,  and  being 
so,  &c.,  did  then  and  there,  unjustly  and  cor- 
ruptly conspire,  combine,  confederate  and 
agree  together,  that  none  of  them,  the  said 
conspirators,  after  the  said  18th  October, 
would  work  for  any  master  or  person,  what- 
soever, in  the  said  art,  mystery  and  occupa- 
tion, who  should  employ  any  workman  or 
journeyman,  or  other  person  in  the  said  art, 
*not  being  a  member  of  said  club  or  [*113 
combination,  after  notice  given,  &c.,  to  dis- 
charge such  workman,  &c.,  from  the  employ 
of  such  master,  &c. ,  to  the  great  damage  and 
oppression  not  only  of  their  said  masters,  em- 
ploying them  in  said  art,  &c.,  but  also  of  divers 
other  workmen  and  journeymen  in  the  said 
art,  mystery  and  occupation,  to  the  evil  exam- 
ple, &c.,  and  against  the  peace,  &c. 

Second  Count.  Has  the  same  general  aver- 
ments, and  states  that  the  defendants,  design- 
ing and  intending  to  form  and  unite  themselves 
into  an  unlawful  club  and  combination,  and 
to  make  and  ordain  unlawful  and  arbitrary 
by-laws,  rules  and  orders  among  themselves, 
and  thereby  to  govern  themselves  (as  in  the 
first  count),  and  unlawfully  and  unjustly  to 
exact  and  extort  great  sums  of  money  by 
means  thereof,  &c.,  did  unlawfully  assemble 
and  meet  together,  and  being  so  met  together, 
&c.,  did  then  and  there,  unjustly,  &c.,  con- 
spire, combine,  confederate  and  "agree,  that 
none  of  the  said  conspirators,  after  the  said 
day,  &c.,  would  work  for  any  master  or  person 
whatsoever,  in  the  said  art,  &c.,  who  shall  em- 
ploy any  workman,  &c.,  who  shall,  thereafter, 
infringe  or  break  any  or  either  of  the  said  un- 
lawful rules,  orders  or  by-laws.  Concluding 
as  above. 

Third  Count.  That  the  defendants  con- 
spired, &c.,  not  to  work  for  any  master  or 
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person  who  should  employ  any  workman,  &c., 
who  should  break  any  of  their  by-laws,  unless 
such  workman,  &c.,  should  pay  to  the  club 
such  sum  as  should  be  agreed  on,  as  a  penalty 
for  the  breach  of  such  unlawful  rules,  orders 
or  by-laws,  and  that  they  did,  in  pursuance 
of  the  said  conspiracy,  refuse  to  work  and 
labor  for  James  Corwin  and  Charles  Aimes, 
because  they,  C.  and  A.,  did  employ  one 
Edward  Whitess,  a  cordwainer  (alleging  that 
the  said  E.  W.  had  broken  one  of  such  rules 
1 14*]  *and  orders,  and  refused  to  pay  $2, 
&c.,  as  a  penalty  for  breaking  such  rules  and 
orders),  and  continued  in  refusing  to  work, 
&c.,  for  C.  and  A.  until  the  said  C.  and  A. 
discharged  the  said  E.  W.,  &c.,  &c. 

Fourth  Count.  That  they  (the  defendants) 
wickedly,  and  intending  unjustly,  unlawfully, 
and  by  indirect  means,  to  impoverish  the  said 
Edward  Whitess,  and  hinder  him  from  fol- 
lowing his  trade,  did  confederate,  conspire, 
<fec.,  by  wrongful  and  indirect  means,  to  im- 
poverish the  said  E.  W.  and  to  deprive  and 
hinder  him  from  following  his  said  art,  &c. ; 
and  that  they,  according  to  the  said  unlawful, 
&c.,  conspiracy,  &c.,  indirectly,  unlawfully, 
&c.,  did  prevent,  &c.,  the  said  E.  W.  from 
following  his  said  art,  &c.,  and  did  greatly 
impoverish  him. 

Fifth  Count.  That  the  defendants  did  con- 
spire and  agree,  by  indirect  means,  to  preju- 
dice and  impoverish  the  said  E.  W.  and  pre- 
vent him  from  exercising  his  trade. 

Sixth  Count.  That  the  defendants,  not 
being  content  to  work  at  the  usual  rates  and 
prices  for  which  they  and  other  workmen  and 
journeymen  were  wont  and  accustomed  to 
work,  but  falsely  and  fraudulently  conspir- 
ing, unjustly  and  oppressively  to  augment  the 
wages  of  themselves  and  the  other  workmen, 
<fec.,  and  unjustly  to  exact  and  extort  great 
sums  of  money  for  their  labor  and  hire  in  the 
said  art,  mystery,  &c. ,  and  did  meet,  &c. ; 
and  being  so  met,  &c.,  did  unjustly  and  cor- 
ruptly conspire,  &c.,  that  none  of  them 
should,  after  the  said  18th  October,  work  at 
any  lower  rate  than 

$3.75  for  making  every  pair  of  back-strapped 
boots, 

$2.00  Suwarrow  lace  boots,  full  clammed, 

$1.75  for  laced  boots  in  front, 

$2.37|  for  footing  back-strap  boots, 

$3.25  for  footing  Suwarrows, 

$1.25  for  bottoming  old  boots, 
115*]  *on  account  of  any  master  or  em- 
ployer, to  the  great  damage  not  only  of  their 
said  masters,  &c. ,  but  of  divers  other  citizens, 
<fcc. 

Seventh  Count.  That  the  defendants  false- 
ly and  fraudulently  conspired,  &c.,  unjustly 
and  oppressively  to  increase  and  augment  the 
wages  of  themselves  and  other  workmen,  &c., 
and  unjustly  to  exact  and  extort  great  sums 
for  their  labor  and  hire,  &c. ,  from  their  mas- 
ters who  employ  them,  did  assemble,  and  be- 
ing so  assembled",  did  conspire,  &c.,  that  they, 
and  each  of  them,  &c.,  would  endeavor  to 
prevent,  bv  threats  and  other  unlawful  means, 
other  artificers,  &c.,  in  the  said  art,  &c.,  from 
working,  &c. ,  at  any  lower  rate  than,  &c. 
{setting  out  the  prices  in  the  preceding  count, 
and  concluding  likewise). 

Eighth  Count.  States  the  design  to  form 
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themselves  into  a  club,  as  in  the  first  three 
counts,  and  to  assemble  unlawfully,  and  that 
they  did  assemble,  and  being  so  assembled, 
conspired  and  agreed  that  none  of  them  should 
work  for  any  master  who  should  have  more 
than  two  apprentices  to  learn  the  said  art  at  one 
and  the  same  time. 

Ninth  Count.  Charges  a  conspiracy,  by 
indirect  means,  to  prejudice  and  impoverish 
the  following  persons,  who  are  all  master 
shoemakers,  and  prosecutors  of  the  indict- 
ment : 

Israel  Haviland,  John  Mills,  Timothy 
Wood,  John  Peshine,  Oliver  H.  Taylor,  Will 
iam  Trowd,  Isaac  Minard,  Samuel  Mabbatt, 
Thomas  Lewis,  James  Corwin,  John  I.  Van- 
derpool,  Christian  Covenhoven,  William  Kid- 
ney, Thomas  Benton,  David  Law,  Jr.,  Abra- 
ham Merril,  Charles  Lee,  Thomas  McKinley, 
James  Jarvis,  Charles  Aimes,  William  Benton 
and  Peter  R.  Sprainger. 

*SATURDAY,  December,  16.  [*1 16 
The  defendants  being  in  court  pursuant  to 
their  recognizances  were  called  upon  to  plead. 
Mr.  Sampson,  on  their  behalf,  asked  leave  to 
peruse  the  bill,  which  was  granted.  After  a 
short  consultation  with  Mr.  Golden,  also  of 
counsel  for  the  defendants,  he  gave  intima- 
tion that  they  should  move  the  court  to  quash 
the  indictment.  The  day  being  far  advanced, 
Monday  morning  was  appointed  for  the  hear- 
ing of  the  motion. 

MONDAY,  December  18. 

This  day  Mr.  Sampson  opened  the  motion, 
as  follows  : 

May  it  please  this  Honorable  Court :  The 
indictment  we  now  move  to  have  quashed 
contains  nine  distinct  counts,  each  affecting 
to  charge  the  defendants  with  a  substantive 
crime  of  conspiracy ;  yet  we  maintain  that, 
taken  in  the  entire,  it  contains  nothing  to 
which  we  should  be  put  to  answer,  either  in 
law  or  fact.  And  we  appeal  to  the  discretion- 
ary power  of  the  court  to  save  us  from  the 
hardship  of  pleading  or  demurring  to  facts, 
which,  though  proved,  or  admitted,  could 
produce  no  legal  result. 

We  understand  from  the  counsel  for  the 
prosecution  that  they  mean  to  support  the  in- 
dictment, without  reference  to  any  statute, 
but  abstractedly  upon  the  principles  of  the 
common  law.  On  the  other  hand  our  posi- 
tions are  these : 

That  by  the  common  law  in  England  such 
combinations  were  never  held  to  be  conspira- 
cies. 

That  even  though  they  had  been  they  never 
were  so  in  this  country,  either  by  statute  or 
common  law. 

*That  in  England  such  indictments  [*1 17 
lie  only  in  virtue  of  the  Statutes  regulating 
the  wages  and  labor  of  the  workmen,  called 
Statutes  of  Laborers. 

That  such  Statutes  were  never  in  force  in 
the  United  States  of  America,  not  when  they 
were  colonies,  and  certainly  not  since. 

That  the  crime  of  conspiracy  is  defined  by 
a  statute  declaratory  of  the  common  law,  as 
well  in  this  State  as  in  England,  and  that 
under  that  definition,  no  such  indictment  as 
the  present  can  be  maintained. 
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That  negative  usage,  from  the  first  settle- 
ment of  this  country  to  the  present  time,  is 
sufficient  evidence  to  show  that  the  law  never 
authorized  such  a  proceeding. 

The  definition  alluded  to  is  entitled  "  A 
Definition  of  Conspirators"  (33  Edw.  I.,  stat. 
2,  an.  dom.  1304),  and  takes  in  the  three  kin- 
dred offenses  of  conspiracy,  champerty  and 
maintenance,  which  make  a  common  title  in 
all  the  ancient  books,  all  partaking  of  the 
same  nature,  and  punished  as  crimina  fidsi, 
with  the  villainous  judgment. 

The  English  Statute  is  in  these  words  : 
"  Who  be  conspirators  and  who  be  champert- 
ors.  (See  Keb.,  Stat.,  p.  69.)  Conspirators 
be  they  who  do  confederate,  or  bind  them- 
selves, by  oath,  covenant,  or  other  alliance, 
that  every  of  them  shall  aid  and  bear  the 
-other  falsely  and  maliciously,  to  indite,  (2)  or 
falsely  to  maintain  proofs,  (3)  and  such  as 
cause  children  within  age  to  appeal  men  of 
felony,  whereby  they  are  imprisoned,  or  sore 
grieved  ;  (4)  and  such  as  retain  men  in  the 
country,  with  liveries  or  fees,  for  to  maintain 
their  malicious  enterprises  ;  and  this  extended 
as  well  to  the  takers  as  the  givers.  (5)  And 
stewards  and  bailiffs  of  great  Lords,  which, 
118*]  by  their  seigniory,  office,  *or  power, 
undertake  to  hear  or  maintain  quarrels,  pleas 
or  debates,  that  concern  other  parties  than 
such  as  touch  the  estates  of  their  Lords,  or 
themselves.  (6)  This  final  ordinance  and  defi- 
nition of  conspiracy,  was  made  and  accorded 
by  the  King  and  his  Council,  in  his  Parlia- 
ment, the  33d  year  of  his  reign.  (7)  And  it 
was  further  ordained,  that  justices  assigned 
to  the  hearing  and  determining  of  felonies 
and  trespass,  should  have  transcript  thereof. 
<8)  Champertors  be  they  that  move  pleas  and 
suits,  or  cause  to  be  moved,  either  by  their 
own  procurement,  or  by  others,  and  sue  them 
at  their  proper  costs,  for  to  have  part  of  the 
land  at  variance,  or  part  of  the  gains." 

It  appears  from  the  7th  section,  that  this 
definition  applied  as  well  to  criminal  prosecu- 
tions as  to  civil.  It  was,  therefore,  the  universal 
definition  of  conspirators  and  conspiracy. 

Immediately  after  follows  the  Statute  'of 
Champerty,  restraining  pleaders,  attorneys, 
bailiffs  of  great  men,  &c.,  from  corrupt  bar- 
gains and  oppressive  acts,  of  which  the  4th 
section  is  in  these  words  : 

"  (4)  Our  Lord,  the  King,  at  the  information 
of  Gilbert  Rowberry,  Clerk  of  the  Council, 
hath  commanded,  that  whoever  will  complain 
himself  of  conspirators,  inventors  and  main- 
tainers  of  false  quarrels,  and  partakers  thereof, 
and  brokers  of  debates,  that  Gilbert  Thornton 
shall  cause  them  to  be  attached  by  his  writ ; 
and  that  they  be  before  our  Sovereign  Lord, 
the  King,  to  answer  unto  the  plaintiffs  by  this 
writ  following  :  Rex  me  salutem,"  &c. 

From  this  it  appears  how  far  those  have 
straggled  from  the  common  law  principles, 
who  have  supposed,  that  a  combination  of 
men,  to  regulate  their  immediate  and  proper 
interests,  was  included  in  that  odious  accusa- 
tion by  the  common  law. 
1 19*]  *The  earlier  Statutes  made  in  part 
materia,  antecedent  to  this  final  definition  of 
what  should  and  should  not  be  conspiracy,  all 
warrant  the  same  principle,  and  all  turn  upon 
falsehood,  oppression  by  false  charges,  or  cor- 
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ruptly  meddling  with  concerns  not  their  own  ; 
for  instance  : 

"None  shall  commit  champerty  for  to  have 
the  thing  in  question."  (3  Edw.  I.,  ch.  35.) 

This  title  is  sufficiently  explanatory. 

"  Penalty  for  buying  the  title  of  lands  de- 
pending in  suit."  (13  Edw.  I.,  ch.  49.) 

This  was  to  prevent  the  Chancellor.  Treasur- 
er, Justices,  great  Lords  of  the  King's  Council, 
and  such  as  had  power,  from  taking  churches, 
advowsons  of  church  lands,  and  other  bribes, 
for  the  corrupt  abuse  of  their  power,  and  per- 
version of  law  and  justice. 

"  The  remedy  against  conspirators,  false  in- 
formers, and  embracers  of  juries."  (22  Edw. 
I.,  ch.  11.) 

This  empowered  justices  of  assizes  to  take 
inquest  without  writ,  and  do  justice  without 
delay,  upon  conspirators,  false  informers,  and 
evil  procurers,  of  dozens,  assizes,  inquests  and 
juries. 

And  next  is  that  final  definition,  already 
cited,  of  which  Lord  Coke  speaks  in  these 
terms. 

"This,  which  was,  in  truth,  the  21  Edw. 
III.,  is  entitled  a  definition  of  conspiracy,  and 
is  in  affirmance  of  the  common  law."  (2  Inst., 
562.) 

The  counsel  opposed  to  us  are  able  counsel, 
and  can  do  much  ;  but  to  bring  the  case  of  The 
Journeyman  Cordwainers  *of  New  [*  1 2O 
York  within  this  definition  of  conspiracy,  upon 
the  principles  of  the  common  law,  I  think  is 
more  than  they  can  do. 

But  what  will  they  say  when  I  read  to  them 
a  similar  definition  by  a  Statute  of  our  own, 
made  with  a  full  view  of  all  the  English  cases 
and  statutes  from  the  time  of  Edward  I.  and 
before  it,  where  our  legislators,  after  weighing 
them  all,  thought  the  best  thing  they  could  do 
was  to  go  back  to  the  old  common  law  defini- 
tion and  re-enact  it,  and  thereby  get  rid  at  once 
of  all  the  bad  precedents  with  which  the  Eng- 
lish books  abound.  (1  L.  N.  Y.,  343,  sess.  24, 
ch.  »7.) 

The  declaratory  Statute  of  N.  Y.  is,  as  close 
as  circumstances  would  permit,  a  transcript  of 
the  English  final  definition,  "  Reddendo  singula 
singulis."  It  is  the  same  law.  It  only  omits 
what  respects  great  Lords,  and  their  men  in 
livery,  and  such  other  mischiefs  as  were  sup- 
posed forever  banished  from  this  land.  I 
leave  this  Statute  open  for  the  perusal  of  the 
gentlemen,  with  this  one  remark,  that  when  all 
the  English  Statutes  were  repealed  in  mass  this 
protecting  law  was  adopted  and  enacted. 

It  is  scarcely  more  necessary  to  say  that  a 
definition  of  what  shall  be  conspiracy  is  a 
declaration  of  what  shall  not  be  so,  than  that 
the  line  of  circumference  shows  as  well  what 
is  contained  within  a  circle  as  what  falls  with- 
out it.  The  acts  here  charged  fall  without, 
and  not  within,  the  definition. 

We  have,  therefore,  for  our  maxim,  that 
ubi  nulla  lex,  ibi  nulla  transgressio.  We  have 
also  for  us  a  definition  from  high  authority  of 
crimes  and  misdemeanors. 

*"  A  crime  or  misdemeanor,"  says  [*121 
Sir  William  Blackstone,  "is  an  act  commit  ted, 
or  omitted,  in  violation  of  some  public  law 
either  forbidding  or  commanding  it."  (4  Com. , 
5.)  Let  me  then  ask  where  is  the  public  law 
that  prohibits  any  thing,  or  commands  anything, 
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which  these  defendants  are  charged  with  hav- 
ing committed  or  omitted  ?  The  silence  of  our 
Statutes,  the  silence  of  our  records,  shows  that 
there  is  none  ;  and  the  definition  in  affirmance 
of  the  common  law  shows  that  there  could  be 
none  ;  and  that  even  in  England  there  never 
was  any  other  than  these  Statutes  of  Laborers, 
which  it  is  not  pretended  ever  were  of  force  in 
this  country,  and  which  are  all  repealed  if  they 
ever  had  been  in  force  here. 

Yet,  from  the  frequent  recurrence  of  those 
Statutes  in  the  English  law  books,  and  of  the 
cases  growing  out  of  them,  has  all  the  fallacy 
arisen.  By  too  great  familiarity  with  foreign 
law  books,  and  too  little  attention  to  our  own 
Constitution  and  laws,  we  are  often  led  into 
error,  not  considering  how  unsuitable  these 
foreign  laws  may  be  to  our  condition.  For 
instance,  the  English  code  and  Constitution 
are  built  upon  the  inequality  of  condition  in 
the  inhabitants.  Here  all  are  in  one  degree, 
that  of  citizens  ;  and  all  equal  in  their  rights. 
There  are  many  laws  in  England  which  can 
only  be  executed  upon  those  not  favored  by 
fortune  with  certain  privileges  ;  some  operat- 
ing entirely  against  the  poor.  There  one  man  is 
sovereign,  and  all  others  his  subjects.  Here 
no  man  is  subject,  and  no  man  lord  or  master. 
Why  should  we,  then,  take  lessons  of  prosper- 
ity or  felicity  from  other  countries?  If  they 
do  not  take  them  from  us  let  us  at  least  remain 
contented  with  our  own  institutions,  and  wean 
122*]  *our  affections  from  such  as  are  of  no 
kin  nor  profit  to  us. 

But  how  strangely  are  men  the  creatures  of 
education  and  habit.  At  the  same  time  that 
we  have  shaken  off  the  supremacy  of  the  Eng- 
lish law  we  imbibe  its  errors  with  our  mother's 
milk,  and  the  remarks  of  the  profound  and 
perspicacious  Adam  Smith  are  realized  here  as 
in  Great  Britain.  There,  he  observes,  the 
master  tradesmen  are  in  permanent  conspiracy 
against  the  workmen  ;  so  much  so,  that  it 
passes  unobserved  as  the  natural  course  of 
things,  which  challenges  no  attention.  Even 
so  we  see  it  here.  These  masters  enter  with- 
out fear  into  a  sordid  combination  to  oppress 
the  journeymen  ;  and  it"  the  workmen  meet  in 
opposition  to  them  they  forthwith  sound  the 
alarm,  and  spread  the  cry  of  treason  and  con- 
spiracy. 

The  difference,  however,  is,  that  in  England 
there  are  Statutes  to  warrant,  such  prosecutions. 
Here  there  never  were  any  such.  There,  there 
are  precedents  ;  here  there  are  none.  But  those 
precedents  in  England  are  not  founded  on  the 
common  law,  but  by  statue,  and  in  counter- 
action of  it;  and  the  proof  is,  that  not  one  such 
case  is  to  be  found  in  any  book  of  reports, 
treatise,  abridgment  or  tables  till  the  passing 
of  the  Statutes  of  Laborers,  which  gave  rise  to 
them,  and  the  first  of  which  was  in  the  reign 
of  Edward  III.  And  I  call  upon  my  adversary, 
that  great  legal  antiquarian,  my  learned  coun- 
tryman, who  lives  amongst  the  old  fathers  of 
the  law,  who  estranges  himself  from  his 
friends,  his  wife  and  lawfully  begotten  chil- 
dren, to  haunt  with  such  musty  companions;  I 
call  upon  him  who  spends  his  mornings  with 
Sir  George  Croke.and  Sir  HarbottleGrimstone, 
and  his  evenings  with  the  Mirror  of  Justice, 
123*]  and  Javaise  of  Tilbury,  to  *tell  me  of 
any  case  of  this  nature  prior  to  those  Statutes. 
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If  he  cannot  show  when  it  was  attempted,  then 
it  never  was  attempted.  I  challenge  him  now 
to  do  it,  and  I  put  the  issue  of  this  motion  on 
the  chance. 

And  what  were  those  Statutes  out  of  which 
these  prosecutions  grew  ?  They  were  the  lin- 
eal descendants,  the  lawful  and  immediate 
issue  of  pestilence  and  public  calamity,  and 
they  do  not  hide  their  origin  ;  for  by  them, 
and  their  consequences,  the  most  useful  class 
in  England  is  rendered  the  most  miserable, 
and  grows  poor  as  its  oppressors  grow  rich. 
Throughout  the  habitable  world,  luxury,  van- 
ity, and  even  fancy,  is  satiated  by  the  produc- 
tions of  their  industry  ;  but,  like  the  worm 
that  spins  its  bowels,  and  perishes  in  the  act, 
so  they  whose  hands  impart  to  the  tissue  its 
luster  and  its  hue,  to  flatter  the  voluptuous 
and  the  gay,  pine  themselves  and  decay  in  ob- 
scurity and  want.  And  a  late  tourist  has  too 
justly  remarked,  that  from  poverty  and  pain, 
the  workmen  in  certain  manufacturing  towns 
in  England  exhibit  the  strange  phenomena  of 
green  hair  and  red  eyes  !  (Espriella's  Letters.) 

It  is  these  Statutes  and  the  prosecutions 
grounded  on  them,  that  drive  the  artisan  to- 
emigrate  as  often  as  he  can  escape  from  the 
laws  which  make  his  country  his  prison, 
and  has  intelligence  enough  to  know  that  there 
is  a  better.  It  is  owing  to  that  system,  that,  in 
a  nation  expending  thirteen  millions  sterling- 
yearly  upon  instruments  for  the  destruction  of 
men,  one  million  out  of  nine  are  beggars  re- 
ceiving alms  !  !  !  And  are  these  the  benefits 
the  prosecutors  are  now,  for  the  first  time, 
about  to  visit  upon  our  happy  community  ? 

Mr.  Reeves,  in  his  valuable  History  of  the 
English  Law,  thus  introduces  these  Statutes  : 

*"  The  next  parliamentary  regula-  [*124 
tion,  relating  to  the  clergy,  was  Stat.  36  Edw. 
III.,  stat.  11,  ch.  28,  which  was  occasioned  by 
the  late  plague,  that  had  depopulated  the 
Church  as  well  as  the  laity.  The  priests  hav- 
ing from  thence  taken  occasion  to  make  high 
demands  for  their  services,  certain  limits  were 
fixed  by  statute  for  the  attendance  of  parish 
and  other  priests. "(2  Reeves'  Hist.  Eng.  L.,387.) 

He  then  passes  from  the  priests  to  the  labor- 
ers, who,  it  seems,  were  no  better  after  the 
plague  than  the  priests.  "  This  public  calam- 
ity having  thinned  the  lower  classes  of  the 
people,  servants  and  laborers  took  occasion 
to  demand  very  extravagant  wages.  An  ordi- 
nance was  therefore  made  by  the  King  and 
Council,  to  whom  it  was  thought  properly  to 
belong,  as  an  article  of  police  and  internal  reg- 
ulation, especially  as  the  Parliament  were  pre- 
vented from  sitting  by  the  violence  of  the 
plague.  This  ordinance  was  afterwards  made 
an  Act  of  Parliament,  and  constitutes  the  Stat. 
23  Edw.  III." 

Mr.  Reeves  then  concludes  with  this  remark: 
' '  The  contents  of  this  Statute  are  worthy  of 
notice,  as  they  are  the  first  provisions  of  the 
sort,  and  the  foundation  of  the  system  to 
which  the  community  were  subject  for  many 
years  after." 

Thus,  whether  we  judge  of  these  Statutes  by 
their  origin  or  their  effects,  they  maybe  useful 
lessons  to  warn  us  from  the  adoption  of  simi- 
lar wickedness  and  folly.  The  sequel  will 
show  how  one  false  principle  generates  a  mul- 
titude of  others.  "Because  it  was  found,' 
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adds  the  author,  "  that  people  would  not  sue 
for  the  forfeiture  against  servants  and  work- 
men taking  more  than  the  above  mentioned 
125*]  wages,  it  was  afterwards  *ordained 
that  such  forfeiture  should  he  assessed  by  the 
King's  officers."  (2  Reeves' Hist.  Eng.  L.,390.) 
The  moral  then  is  this:  the  laws  were  oppress- 
ive ;  the  people  revolted  against  them  ;  and 
arbitrary  courses  were  invented  to  enforce 
them  ! 

"In  the  25th  year  of  the  King,  the  Com- 
mons, complained,  in  Parliament,  that  the 
above  ordinance  was  not  observed,  wherefore 
a  statute  was  made  ordaining  further  regula- 
tions on  the  subject.  It  was  enacted  that 
carters,  plowmen  and  other  servants  should 
be  allowed  to  serve  by  the  year,  or  by  some 
other  usual  term,  and  not  by  the  day.  All 
workmen  to  bring  their  implements  openly 
into  town,  and  there  be  hired  in  a  common 
place,  and  by  no  means  in  a  secret  one.  Cer- 
tain prices  were  fixed  for  a  day's  work  of 
mowers,  reapers  and  others.  Servants  to  be 
sworn  twice  a  year,  before  the  Lords,  bailiffs, 
stewards  and  constables  of  every  town.  And 
those  who  refused  to  take  such  oaths,  to  per- 
form the  work  they  engaged  for,  were  to  be 
put  in  the  stocks,  by  the  above  officers,  for 
three  days  or  more,  or  to  be  sent  to  the  next 
jail,  there  to  remain  till  they  would  justify 
themselves." 

"Artificers  who  absented  themselves  from 
their  work  were  to  be  branded  with  a  hot  iron 
on  the  forehead,  with  the  mark  of  the  letter  F, 
to  denote  the  falsity  they  had  been  guilty  of 
in  breaking  the  oath  by  which  they  had  bound 
themselves,  according  to  the  former  Statute, 
to  serve."  (34  Edw.  III.,  ch.  10.) 

Were  the  gentlemen  aware  of  this  history 
when  they  brought  forward  this  prosecution  ? 
Would  they  introduce  into  this  country  any 
part  of  a  system  under  which  men  were  baited 
126*]  like  wild  beasts  ;  their  limbs  put  in  *the 
stocks ;  their  souls  put  to  the  torture  that  they 
might  be  forced  to  swear  against  their  interest 
and  their  conviction,  on  pain  of  branding, 
dungeoning,  pilloring,  ear-cutting,  and  nose- 
slitting?  Much  better  did  those  lawgivers 
themselves  deserve  branding  with  the  letter  F, 
for  making  such  laws.  If  perjury  was  com- 
mitted, it  was  they  who  were  guilty,  and  de- 
served to  suffer  for  it,  for,  in  such  case, 

"  "Tis  he  who  makes  the  oath  that  breaks  it, 
Not  he  that  from  compulsion  takes  it." 

Further :  "A  servant,  laborer  or  artificer, 
who  had  absented  himself,  might  be  demanded 
by  the  mayor  or  bailiffs  of  the  place.  If  they 
refused  to  deliver  him  up,  they  might  go  be- 
fore the  justices  of  laborers.  This  was  to 
prevent  such  fugitives  from  being  harbored, 
and  to  interest  all  persons  in  the  execution  of 
this  Statute." 

So  here  we  find,  that  neither  the  secrecy  of 
retreat,  the  charity  of  his  fellow  creatures, 
nor  the  benignity  of  the  magistracy,  was  a 
refuge  to  the  victim  against  the  cruelty  of  his 
pursuers. 

"In  the  following  reign,"  continues  the 
author,  "  these  Statutes  were  Confirmed  with 
additions.  The  lower  orders  of  people  were, 
in  consideration  of  law,  servants,  laborers, 
artificers  and  beggars."  (34  Edw.  III.,  Vol. 
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III.,  p.  169;  12  Rich.,  II.,  ch.  3,  called  Stat. 
of  Canterbury.)  This  classification  is  surely 
not  American  ! 

"  It  was  now  enacted,  that  no  servant,  either 
man  or  woman,  should  depart  at  the  end  of 
his  service,  out  of  the  hundred,  rape  or  wapen- 
take,  where  he  dwelt,  to  serve  or  dwell  else- 
where, unless  he  brought  a  letter  patent,  con 
taining  *the  cause  of  his  going,  or  the  [*127 
time  of  his  return,  under  the  King's  seal. 
Persons  harboring  such  wanderer,  not  having 
a  letter,  were  to  be  fined  by  the  justices  if  they 
harbor  him  more  than  one  night." 

"And  to  prevent  disorders,  it  was  ordained 
that  no  servant,  laborer  or  artificer  should 
carry  a  sword,  except  in  time  of  war,  or  when 
traveling  with  his  master ;  but  they  might 
have  bows  and  arrows,  and  use  them  on  Sun- 
days and  holidays.  And  they  were  required 
to  leave  all  playing  at  tennis  or  foot-ball,  or 
other  games  called  quoits,  dice,  casting  of  the 
stone  kails,  and  other  such  importunate 
games.  This  is  the  first  Statute  that  prohib- 
ited any  sort  of  games  or  diversions." 

"In  the  time  of  Henry  IV.  it  was  com- 
plained, that  notwithstanding  the  Statute  of 
Canterbury,  ordaining  that  no  person  who 
worked  in  husbandry  till  twelve  years  of  age 
should  be  permitted  to  be  put  to  any  mystery 
or  handicraft,  yet  the  children  of  many  per- 
sons, having  no  land  or  rent,  were  bound  ap- 
prentices to  crafts,  in  towns  and  boroughs, 
for  the  pride  of  clothing,  and  other  evil  cus- 
toms that  servants  do  use  within  the  same. 
To  prevent  which,  none  should  put  his  son  or 
daughter  apprentice  to  any  craft  or  labor 
within  a  city  or  borough,  except  he  had  land 
or  rent  to  the  value  of  twenty  shillings  per 
annum,  at  least,  but  he  should  put  them  to 
other  labor,  as  his  estate  required,  on  pain  of 
one  year's  imprisonment.  All  laborers  and 
artificers  are  annually  to  be  sworn  at  the  leet, 
to  observe  the  statutes  relating  to  their  wages, 
and  if  they  refused,  to  be  put  in  the  stocks 
three  days.  To  facilitate  this,  it  was  provided 
that  every  town  *or  seigniory,  not  [*128 
having  stocks,  was  to  be  fined  a  hundred  shil- 
lings." (12  Rich.  II.,  ch  3,  p.  223  ;  7  Hen. 
IV.,  ch.  17.) 

Thus  we  find  that  towns  had  subsisted  with- 
out stocks,  as  in  this  our  own  happy  country, 
till  these  mischievous  laws  and  persecutions 
rendered  them  essential,  and  made  it  penal  to 
be  without  stocks. 

The  Statutes  were  continued  in  England, 
with  additions  and  alterations,  from  time  to 
time  ;  but  history  shows  how  they  were  al- 
ways abhorred,  and  consequently  difficult  of 
execution. 

"  In  the  time  of  Henry  VI.,  it  appears  that 
masons  used  to  hold  cqnfederacies  and  meet- 
ings, to  concert  schemes  for  opposing  the 
Statutes  of  Laborers.  To  prevent  the  effects 
of  them,  it  was  enacted  that  any  one  causing 
such  chapters  or  congregations  to  be  assem- 
bled, should  be  judged  guilty  of  felony."  (3 
Hen.  VI.,  ch.  1.) 

Still,  the  more  obnoxious  those  laws  became 
to  human  feelings,  the  more  difficult  it  was  to 
execute  them  ;  and  we  find  that  in  the  reign 
of  Elizabeth,  if  not  more  tender,  more  wise, 
than  her  predecessors,  they  were  all  repealed. 

The  Repealing  Act  is  entitled  ' '  An  Act  Con- 
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taining  Divers  Orders  for  Artificers,  Labor- 
ers, Servants  of  Husbandry  and  Apprentices." 
(5EHz.,  cb.  4.) 

After  reciting  that  a  great  number  of  stat- 
utes stand  in  force  presently  on  the  subject,  it 
proceeds  :  "  Yet  partly  for  the  imperfection 
that  is  found  in  sundry  of  the  said  laws,  and 
for  the  variety  and  number  of  them,  and 
chiefly  for  that  the  wages  and  allowances 
limited  and  rated  in  many  of  the  said  statutes, 
129*]  are  in  many  places  too  *small,  and  not 
answerable  to  this  present  time,  respecting  the 
advancement  of  prices  of  all  things  belonging 
to  the  said  servants  and  laborers,  the  said  laws 
cannot,  without  the  great  grief  and  burden  of 
the  poor  laborer  and  hired  man,  be  put  into 
good  and  due  execution." 

Yet  had  the  execution  of  these  laws  been  all 
along  enforced  ' '  to  the  great  grief  and  burden 
of  the  poor  laboring  and  hired  man  ; "  and  the 
poor  hired  man  was  all  along  forced  to  swear 
to  them,  or  else  to  be  put  two  nights  and  three 
days  in  the  stocks,  and  the  rest  of  his  lifetime 
in  jail  ;  and  whoever  was  moved  by  pity  to 
harbor  him,  was  declared  a  malefactor  for  his 
sake.  Was  this,  or  was  it  not,  warring  against 
humanity,  against  Christian  charity,  and  the 
religion  of  an  oath  ?  By  this  Statute,  too,  the 
justices  were  to  fix  the  wages  of  workmen, 
and  whoever  gave  more,  as  well  as  he  who 
took  mofe,  than  they  fixed,  was  impris- 
oned ;  and  those  bred  to  arts  were  to  be  put 
in  the  stocks  two  days  and  one  night  if  they 
refused  to  work  at  husbandry  ;  and  both  men 
and  woman  were  compellable  to  work  one 
half  of  the  year  from  five  in  the  morning  till 
eight  in  the  evening,  and  the  other  half  of  the 
year  from  twilight  to  twilight ;  that  is,  as  long 
as  they  could  see. 

If  we  begin  to  adopt  these  stupid  Acts  of 
oppression,  we  shall  find  it  difficult  to  stop. 
There  are  others  of  the  same  family,  so  con- 
nected in  kind,  that  they  hang  together  like 
tape-worms — you  cannot  take  one  but  you 
must  pull  all  with  you. 

There  is  one  regulating  what  persons  of 
every  degree  should  eat,  on  what  particular 
saints'  days  they  should  have  sauce  to  their 
meat,  and  of  what  their  sauce  should  be  made; 
and  the  reason  given  is,  that  "the  English 
used  more  meat  than  any  other  people,  which 
13O*]  not  only  *hurt  their  souls,  but  left  less 
for  them  to  give  the  King  when  he  had  need 
of  it."  (Statutum  de  cibariis  utendis,  10  Edw. 
III.) 

There  are  others  as  fantastical,  called  Stat- 
utes of  Apparel,  prescribing,  according  to  the 
condition  of  each  man  and  woman,  of  what 
form  and  stuff  their  coats  or  petticoats  should 
be. 

One  enacts  that  no  hat  shall  be  above  twenty 
pence,  nor  cap  above  two  pence.  (4  Hen.  VII. 
ch.  9.) 

Another,  that  wearing  silk  on  hat  or  bonnet, 
gilt  scabbards,  hose.^hoes,  and  spur  leathers, 
shall  be  three  months  imprisonment  and  for- 
feiture, &c.  (1  Phil.  &  M.) 

Another,  that  all  persons  above  seven  years 
old  shall  wear  caps,  or  forfeit  three  shillings 
and  four  pence  to  the  King,  except  maids, 
ladies,  and  gentlewomen  of  twenty  marks 
land,  and  lords,  knights,  &c.  (13  Eliz.,  ch. 
19.) 
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Before  we  borrow  from  such  a  code,  let  us 
examine,  from  good  evidence,  what  was  the 
spirit  of  old  times,  and  what  progress  human 
reason  had  made  when  the  principles  we  are 
about  to  adopt  first  took  their  rise. 

I  have  now  my  finger  on  a  statute  which  is 
precious  in  that  view.  It  is  unfortunately  in 
that  fearful  jargon  called  law  French,  which 
modern  men  cannot  pronounce  for  fear  of 
dislocating  their  jaws.  I  would  as  soon  crack 
so  many  butternuts  as  pronounce  so  many 
words  of  it.  I  shall,  therefore,  humbly  beg 
leave  of  the  court  to  read  some  passages  in 
English. 

It  is  thus  entitled  : 

"  What  kind  of  apparel  men  and  women  of 
every  degree  are  allowed  to  wear,  and  what 
prohibited."  (3  Edw.  IV.,  ch.  5,  A.  D.  1443.) 

*"It  is  ordained  and  established,  [*131 
that  no  person  of  the  degree  of  a  valet,  or 
under  that  degree,  at  the  Feast  of  St.  Peter, 
called  the  chains,  which  shall  be  in  the  year  of 
our  Lord  one  thousand  cccclxi.,  shall  use  nor 
wear  in  array  for  his  body,  any  bolsters,  nor 
stuffs  of  cotton,  wool  or  cadas ;  nor  other 
stuffing  in  his  parer  point,  upon  pain  of  for- 
feiting to  the  King  for  every  offense.  (See  sec. 
viii.  d.)  No  knight  under  the  estate  of  a  Lord, 
no  esquire,  gentleman,  nor  other  person,  to 
use  nor  wear  at  the  Feast  of  All  Saints,  which 
shall  be  in  the  year  of  our  Lord  one  thousand 
ccccxlv.,  any  gown,  jacket,  or  cloth,  of  such  a 
length."  (See  p.  22.)  The  court  will  excuse 
me  from  saying,  for  the  present,  of  what 
length.  "  Nor  wear  at  the  said  Feast  of  Saint 
Peter  any  shoes  or  boots  having  pikes  passing 
the  length  of  two  inches,  upon  pain  of  for- 
feiture to  the  King  for  every  default  forty 
pence.  If  any  cordwainer  make  any  pikes  of 
boots  or  shoes  after  the  Feast  of  St.  Peter, 
contrary  to  the  ordinance,  he  shall  likewise 
forfeit  to  the  King  for  every  default  forty 
pence." 

Here  is  another,  entitled  "  A  Repeal  of  all 
former  Statutes  touching  the  Excess  of  Ap- 
parel." (22  Edw.  IV.,  ch.  1.)  It  is  fortunately 
in  English. 

It  recites  ' '  that,  for  the  non  due  execution 
of  the  former  laws,  the  kingdom  had  fallen 
into  great  miserie,"  and  enacts  "  that  no  per- 
son, of  whatever  degree,  estate  or  condition 
that  he  be,  shall  wear  any  clothes  of  golde  or 
silke,  or  purple  coloure,  but  only  the  King, 
the  Queene,  the  King's  mother,  the  King's 
children,  his  brother  and  sisters,  upon  paine 
of  forfeiture  for  every  default  xx.  li.  And 
that  none  under  the  degree  of  a  Duke  shall 
weare  any  cloth  of  golde  of  tissue,  under  xx 
markes.  And  *none  under  the  degree  f*132 
of  a  Lord  shall  weare  plaine  cloth  of  golde, 
upon  paine  to  forfeit  for  every  default  x 
markes.  And  none  under  the  degree  of  a 
knight  shall  weare  any  velvet  in  their  doub- 
lets, nor  gownes,  nor  under  the  same  degree 
weare  any  damaske  nor  satin  in  their  gowues, 
but  only  esquires  for  the  King's  body,  upon 
paine  to  forfeit  for  every  default  xl.  *.  And 
that  no  yeoman  of  the  Crowne,  nor  none  other 
shall,  under  the  degree  of  esquire  or  gentle- 
man, weare  in  their  doublets  damaske  or  satin, 
nor  gownes  of  chamlet,  upon  paine  to  forfeit 
for  every  default  fourtie  shillings.  And  no 
servant  of  husbandrie,  nor  common  labourer, 
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shall  weare  in  their  clothing  any  cloth  where- 
of the  broad  yard  shall  pass  the  price  of  two 
shillings  ;  nor  suffer  their  wives  to  weare  any 
clothing  of  higher  value  than  is  before  limited 
to  their  husbands.  Nor  shall  they  suffer  their 
wives  to  weare  any  veile  or  kercheffe  whose 
price  exceedeth  twentie  pence." 

What  would  our  merchants  in  Broadway 
and  Maiden  Lane  say  to  such  fashions  ?  Our 
wenches  would  not  buy  such  veils  or  kerchiefs 
to  wear  on  washing  days. 

"Nor  shall  they  weare  any  hosen  whereof 
the  paire  shall  passe  eighteene  pence,  upon 
paine  of  three  shillings  and  four  pence." 

If  our  ladies  were  not  to  exceed  that  price 
for  their  hose,  they  must  go  bare-legged. 

The  Ordinance  then  gives  the  pains  and 
forfeitures  to  the  King,  to  be  employed  in  the 
expenses  of  his  honorable  house.  So  the  more 
there  was  of  law-breaking  the  better  for  the 
King's  house.  "  But  paines  and  forfeitures  in 
and  for  the  premises  within  the  County  Pala- 
tine of  Chester,  shall  be  to  my  Lord,  the 
133*]  Prince  ;  and  within  *Examshire,  to 
the  Archbishop  of  York,  and  his  successors  ; 
and  within  the  Bishoprick  of  Durham,  to  the 
Bishop  of  Durham,  and  his  successors."  Thus 
every  little  vanity  of  the  women  was  forty 
pence  clear  gain  to  the  Bishop  and  his  suc- 
cessors, of  the  See  of  Durham,  "after  the 
Feast  of  the  Epiphanie  next  coming,  but  not 
before."  And  if  the  words  that  follow  were 
of  any  other  man  than  King  Edward  IV.,  I 
might  scruple  to  utter  them  ;  but  what  was  fit 
for  that  gallant  prince  to  decree,  I  should  cot 
be  too  fastidious  to  utter,  nor  this  honorable 
court  disdain  to  give  ear  to. 

"And  it  is  ordained  and  enacted,  by  the 
authority  aforesaid" — that  is,  of  King  Ed'ward 
IV. — "  that  no  manner  of  person  under  the 
estate  of  a  Lord  shall  weare  from  the  said 
feast  any  gowneormantell.unlesseitbe  of  such 
length  that  (he  being  upright)  it  shall  cover 
his  privy  members  and  his  buttocks,  upon 
paine  to  forfeit  to  our  Sovereign  Lord,  the 
King,  for  every  default  twentie  shillings." 

The  rigor  of  this  Ordinance  is,  however, 
tempered  by  some  exceptions,  and  has,  among 
others,  this  proviso  :  "  provided  that  the  same 
act  be  not  prejudicial  to  master  John  Gur- 
thorpe,  the  Deane  of  the  King's  Chappel." 
Thus  Master  Gurthorpe,  though  under  the 
estate  of  a  Lord,  was  not  so  far  prejudiced  by 
the  Act  but  that  he  might  stand  upright,  and 
show  himself  gratis  to  the  King,  which  no 
other  man  else  could  do  under  twenty  shillings 
a  time  ;  and  why  ?  Because  Master  John  was 
the  King's  Dean  !  and  the  King  would  charge 
him  nothing. 

If  the  gentlemen  for  the  prosecution  ask  to 
what  purpose  I  read  such  statutes,  I  will  tell 
them.  It  is  to  moderate  their  enthusiasm  for 
134*]  old  English  laws  and  ordinances,  *and 
to  render  them  better  contented  with  the  in- 
stitutions and  usages  they  have. 

Still  if  there  were  no  worse  laws  than  these 
masquerading  regulations,  distinguishing  the 
community,  like  the  Hindoo  castes,  we  might 
laugh  at  their  absurdity  ;  but  the  laws  against 
artisans  in  England  are  of  a  more  cruel  nature. 

The  hardship,  for  instance,  of  making 
justices,  who  never  labored,  the  judges  of  the 
poor  man's  labor,  its  intensity  and  its  remuner- 
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ation,  is  not  equitable.  They  are  not,  in  that 
respect,  treated  as  free  agents  ;  they  are  not 
judged  by  their  peers.  The  qualifications  of 
those  English  justices  are  no  qualifications  for 
arbitration  of  such  kind.  They  may  be  "most 
sufficient  knights  and  esquires,  with  freehold, 
copyhold,  or  customary  estate  ;"  they  may  be 
"of  the  peace  and  the  quorum  ;"  they  may  be 
loyal  men  to  Church  and  State  ;  but  such  will 
be  too  apt  to  scorn  a  leather  apron.  It  is  not 
with  their  back  to  the  fire,  and  their  belly  to 
the  table,  that  they  can  perceive  the  poor 
man's  wants.  When  they  have  eat  their  capon, 
and  swallowed  their  sack,  with  their  reins 
well  warmed,  and  then  turn  round  to  take 
their  nap,  with  their  backs  to  the  table  and 
their  belly  to  the  fire,  they  are  not  the  better 
qualified  to  judge  the  poor  man's  case.  Sir 
Guttle  may  calculate,  that  if  the  lean  rascals 
were  to  feed  well,  they  might  wax  as  fat  as 
gentlemen.  And  Justice  Drowsy  might  con- 
clude, that,  as  there  was  but  a  time  for  all 
things,  if  the  handicrafts  got  more  time  to 
sleep,  there  would  not  be  enough  left  for  gen- 
tle folks.  If  Justice  Testy  has  the  gout,  and 
his  shoe  should  pinch,  it  would  be  reason  for 
putting  all  the  ragamuffins  in  the  stocks.  This 
may  be  exaggeration  ;  perhaps  it  is  ;  but  if 
there  be  any  truth  in  it,  let  it  go  for  what  it  is 
worth. 

*There  exists  at  this  day  a  law  in  [*135 
England  (Stat.  5,  Geo.  I.,  ch.  27),  that  artificers 
in  foreign  countries,  not  returning  within  six 
months  after  warning  given  them  by  the 
British  ambassador  where  they  reside,  shall  be 
deemed  aliens,  and  forfeit  all  their  lands  and 
goods,  and  be  incapable  of  any  legacy  or  gift. 
By  it  the  industrious  man,  whose  only  crime 
is  the  possession  of  some  useful  art,  and  hav- 
ing transported  himself  to  a  country  where, 
instead  of  groaning  under  taxes  and  tithes,  he 
might  enjoy  the  fruits  of  his  labor,  and  the 
blessings  of  equal  laws,  is  subject  to  be  re- 
manded, like  a  prison-breaker,  by  an  ambassa- 
dor, sent  amongst  us  possibly  for  the  purpose 
of  debauching  our  people,  insulting  our  gov- 
ernment, and  planning  our  destruction. 

Other  Statutes  (5  Geo.  I,  ch.  27;  23  Geo.  II., 
ch.  13;  14  Geo.  III.,  ch.  71)  inflict  fine,  im- 
prisonment, pillory  and  ear-slitting,  upon  such 
as  encourage  any  artisan  to  seek  a  better  lot ; 
and  this  they  call  "seducing  artisans." 

I  recollect  in  my  native  city  a  strong  instance 
of  this  kind.  At  Londonderry  there  was  a 
passage  across  a  river,  as  inconvenient  as 
either  of  our  ferries.  The  desideratum  was  a 
bridge.  The  honor  of  the  achievement  was 
reserved  for  Mr.  Lemuel  Cox,  of  Boston.  He 
brought  with  him  a  few  chosen  workmen,  and 
employed  a  number  of  the  poor  laborers  of 
the  country.  They  learned  from  their  Ameri- 
can fellow-laborers  how  much  better  industry 
was  rewarded  in  the  western  world.  They 
addressed  themselves  to  their  honorable  em- 
ployer. He  was  not  guilty  of  seducing  them, 
nor  they  of  being  artisans.  He  was  put  in 
prison.  His  innocence  was  manifest,  and  he 
was  released  ;  but  such  was  the  envious  return 
for  the  greatest  benefit  that  city  ever  knew. 

*Shall  we,  then,  second  the  inten-  [*136 
tion  of  the  oppressor  ?  Shall  we,  by  such 
prosecutions,  drive  from  our  hospitable  shores 
those  who  increase  our  stock  of  industry, 
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population  and  revenue?  Shall  we.  too,  hunt 
the  wanderers  like  frighted  birds,  that  find 
no  twig  unlimed,  no  bough  to  light  upon? 
Shall  we,  without  law  or  precedent,  and  in 
the  teeth  of  a  non-usage  as  old  as  the  an- 
nals of  our  country,  rake  up  the  embers  of 
the  English  common  law  to  find  a  pretext 
for  doing  what  never  was  done  before,  and 
never  should  be  done  ? 

If  we  do  this  we  must  do  more.  We  must 
also  make  Statutes  of  Laborers  :  for  these 
persecutions  will  thin  the  artisans  here  as  the 
great  plague  did  formerly  in  Britain.  Like 
birds  of  passage,  no  longer  warmed  by  a  genial 
sun,  the  instinct  of  their  nature  will  warn 
them  to  depart.  Unless  restrained  by  bolts  or 
penalties,  they  will  flock  together  even  on  the 
house-tops,  and  take  their  flight  no  man  knows 
where ;  not  like  the  summer  swallows  for  a 
season,  and  to  return  again  ;  but  like  the  vital 
breath,  which,  when  it  quits  its  earthly  resi- 
dence, leaves  it  forever  to  decay  and  molder, 
and  returns  no  more. 

The  avarice  of  the  Patricians  drove  the 
people  of  Rome  to  the  Mons  Sacer.  Who  is 
the  people-hating  Appius  Claudius  that  would 
do  so  here  ?  And  if  it  be  done,  which  of  these 
sleek  and  pampered  masters  will  it  be,  Mr. 
Corwin  or  Mr.  Minard,  that  will  take  upon 
him  the  office  of  Agrippa,  to  cajole  them 
with  a  parable,  how  he  is  all  belly,  and  they 
all  members  ;  how  his  vocation  is  to  eat  and 
repose,  theirs  to  work  and  starve. 

Let  not  these  allusions  be  thought  foreign  to 
the  point.  It  is  by  taking  larger  views  of 
things  that  we  master  the  little  fidgeting  spirit 
of  circumstance.  Such  considerations  are 
antidotes  to  those  occasional  spasmodic  affec- 
137*]tions  *in  the  law,  which  it  is  important 
to  cure  in  their  incipiency,  lest  they  turn,  as 
in  Great  Britain,  to  a  chronic  malady. 

This  prosecution  goes  professedly  upon  prin- 
ciples of  common  law  ;  and  I  have  shown  an 
ancient  definition  of  the  crime  in  affirmance  of 
the  common  law,  to  which  it  is  repugnant.  I 
have  shown  the  same  Statute  re-enacted  in  this 
State  coeval  with  its  Constitution.  I  have 
shown  negative  usage  in  England  down  to  the 
passing  of  the  Statutes  of  Laborers,  and  here 
as  ancient  as  the  history  of  America,  and  as 
^uninterrupted  as  the  blessings  that  have  show- 
ered upon  this  land.  I  shall  now  sho\y  that 
though  the  common  law  of  England  should 
warrant  such  a  prosecution,  it  does  not  follow 
that  it  should  prevail  here.  And  to  this  end, 
it  will  be  necessary  to  take  a  view  of  the  prin- 
ciples which  govern  the  adoption  of  the  laws 
of  a  mother  country  into  new  settlements. 

The  substance  of  all  the  authorities  in  the 
English  books,  upon  the  head  of  transplanting 
the  English  law  into  new  countries,  is  concisely 
stated  in  Peere  William's  reports.  (2  P.  Wms., 
75.)  There  the  Master  of  the  Rolls  is  reported 
to  have  said  that  the  Lords  of  the  Council  had 
determined,  upon  appeal  to  the  King  and 
Council  from  the  plantations  : 

"1st.  That  if  there  be  a  new  inhabited 
country  found  by  English  subjects,  as  the  law 
is  the  birthright  of  every  individual,  so  they 
carry  their  Taws  with  them,  and  therefore, 
such  new  found  country  is  governed  by  the 
laws  of  England  ;  though,  after  such  country 
is  inhabited  by  the  English,  Acts  of  Par- 
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liament  made  in  England,  without  naming 
the  foreign  plantations,  will  not  bind  them  ; 
*for  which  reason  it  has  been  deter-  [*138 
mined  that  the  Statutes  of  Frauds  and  Perju- 
ries, requiring  three  witnesses  to  a  devise  of 
lands,  does  not  bind  Barbadoes. 

"  2d.  Where  the  King  of  England  conquers 
a  country  it  is  a  different  consideration  ;  for 
the  conqueror,  by  saving  the  lives  of  the  people 
conquered,  gains  a  right  and  property  in  such 
people,  in  consequence  of  which  he  may  im- 
pose upon  them  what  he  pleases." 

I  shall  not  investigate  the  latter  clause,  nor 
inquire  how  far  the  Dutch  inhabitants  became 
the  property  of  King  Charles  by  reason  of  his 
"saving  their  lives."  How  far  such  doctrines, 
in  a  limited  monarchy,  are  constitutional ;  how 
far  they  are  humane,  in  any  circumstance,  I 
leave  to  others.  But,  as  the  English  settlers 
were  encouraged  by  the  promises  of  a  domestic 
Legislature  and  a  Constitution,  they  were  not 
the  property  of  the  King,  and  they  had  still 
their  birthright.  Now  a  birthright  means 
some  indefeasible  advantage,  or  it  means  noth- 
ing. Where  it  is  said  that  new  settlers  are 
entitled  to  the  English  laws  as  their  birthright, 
it  cannot  be  intended  that  they  should  be 
incumbered  with  such  laws  of  the  mother  state 
as  would  be  noxious  and  oppressive,  and  ut- 
terly repugnant  to  their  new  condition. 

The  authority  of  Sir  William  Blackstone 
upon  this  head  is  strongly  pronounced.  He 
says,  "those  nations  of  the  law  of  England 
being 'ipso  facto  in  force  in  a  new  country,  as 
the  birthright  of  the  settlers,  must  be  under- 
stood with  many  and  very  great  restrictions. 
Such  colonists  carry  with  'them  only  so  much 
of  the  English  law  as  is  applicable  to  their  own 
situation,  and  the  condition  of  an  infant  col- 
ony:  such,  for  instance,  as  the  general  rules 
of  inheritance  and  protection  from  personal 
injuries ;  the  artificial  refinements  and  distinc- 
tions incident  *to  the  property  of  a  [*139 
great  and  commercial  people ;  the  laws  of 
police  and  revenue,  such,  for  instance,  as  are 
enforced  by  penalties  ;  the  mode  of  main- 
tenance for  the  established  clergy  ;  the  juris- 
diction of  the  spiritual  court ;  and  a  multitude 
of  other  provisions  are  neither  necessary  nor 
convenient  for  them,  and  therefore  are  not  in 
force.  What  shall  be  admitted,  and  what  re- 
jected ;  at  what  times,  and  under  what  restric- 
tions, must  be  decided  in  case  of  dispute,  in 
the  first  instance,  by  their  own  provincial 
judicature,  subject  to  the  revision  and  control 
of  the  King  and  Council."  (1  Com.,  p.  107.) 

I  shall  adventure  no  further  on  this  subject. 
It  is  enough  for  me  that  our  judges  are  free 
to  determine  what  parts  of  the  common  law 
shall  be  adopted  and  what  rejected.  Formerly, 
the  provincial  Legislatures  of  the  Colonies 
could  do  it,  subject  to  the  revision  and  control 
of  the  King  of  England  and  his  Council.  Our 
independent  judges  will  now  decide  without 
any  such  control.  I  shall,  however,  call  to 
my  aid  a  short  passage  from  a  very  useful 
domestic  historian,  in  treating  "of  our  laws 
and  courts." 

"  The  state  of  our  laws  opens  a  door  to  much 
controversy.  The  uncertainty  with  respect  to 
them  renders  property  precarious,  and  greatly 
exposes  us  to  the  arbitrary  decisions  of  bad 
judges."  (Smith's  Hist.  N.  Y.,  ch.  6,  p.  262.) 
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Let  it  be  remembered  this  was  written  when 
the  judges  were  appointed  bv  a  foreign  influ- 
-ence,  and  our  benches  not  filled  as  they  are 
now  by  judges  who  possess  the  people's  con- 
fidence. 

The  common  law  of  England  is  generally 
received,  together  with  such  statutes  as  were 
14O*J  enacted  before  we  *had  a  Legislature 
of  our  own.  But  our  courts  exercise  a  sover- 
eign authority  in  determining  what  part  of  the 
common  and  statute  law  ought  to  be  extended  ; 
for  it  must  be  admitted  that  the  difference  of 
circumstances  necessarily  requires  us  in  some 
cases  to  reject  the  determination  of  both. 

Judge  Tucker,  a  writer  worthy  of  his  country, 
states  that  all  parts  of  the  common  law  and 
statutes  of  England,  which,  from  their  inap- 
plicability, had  never  been  brought  into  prac- 
tice during  the  existence  of  the  colonial  gov- 
ernments, must,  from  the  dissolution  of  those 
governments,  be  regarded  not  only  as  obsolete, 
but  as  incapable  of  revival,  except  by  consti- 
tutional or  legislative  authority,  having  no 
longer  even  a  potential  existence  founded  upon 
that  theory  of  British  laws  extending  to  the  re- 
motest extremity  of  the  Empire,  for  the  con- 
nection once  broken  he  considers  that  theory 
at  an  end  ;  and  therefore,  such  as  never  had 
obtained  authority  from  usage  and  custom  he 
holds  destitute  of  every  foundation  upon  which 
any  supposed  obligation  could  be  built.  This 
he  considers  the  natural  consequence  of  the 
Revolution,  and  the  correspondent  changes  in 
the  government,  unless,  he  emphatically  adds, 
''we  suppose  that  the  laws  of  England,  like 
those  of  the  Almighty  Ruler  of  the  universe, 
carry  with  them  an  intrinsic  obligation  upon 
all  mankind;  a  supposition  too  gross  and  ab- 
surd to  require  refutation."  (1  Tuck.  Bl.  App., 
p.  106.) 

Several  of  the  State  Constitutions,  with  the 
same  intention  as  ours,  have  used  a  more  defi- 
nite expression,  and  instead  of  saying  that 
such  parts  of  the  English  laws  as  were  there- 
tofore in  force  should  continue  to  be  so  till 
repealed,  &c.,  they  have  used  the  term  "prac- 
141*]  ticed  on,  "  *extinguishing,  without 
more  form,  all  such  obsolete  or  incongruous 
parts  as  had  not  been  found  applicable  to  the 
necessities  of  their  condition,  such  as  during 
two  or  three  centuries,  or  since  their  first  origin 
as  a  colony,  had  never  been  called  into  activ- 
ity. 

In  vain,  otherwise,  would  our  Constitution 
have  repealed  the  Statutes.  In  vain  have  con- 
signed to  oblivion  so  many  remnants  of  anti- 
quated folly  if  ever  and  again  some  unsubstan- 
tial specter  of  the  common  law  were  to  rise 
from  the  grave,  in  all  its  grotesque  and  un 
couth  deformity,  to  trouble  our  councils  and 
perplex  our  judgments.  Then  should  we  have 
for  endless  ages  the  strange  phantoms  of  Picts 
and  Scots,  of  Danes  and  Saxons,  of  Jutes  and 
Angles,  of  Monks  and  Druids,  hovering  over 
us  like  "ravens  o'er  the  haunted  house,"  or 
ghosts 

"  That  inglorious  remain 
Unburied  on  the  plain." 

In  vain  would  this  country  advance  in  com- 
merce, and  industry ;  in  vain  science  and 
philosophy  make  their  abode  among  us  ;  in 
vain  propitious  heaven  designate  with  a  favor- 
ing hand  our  station  on  the  globe,  and  distin- 
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guish  us  by  freedom  and  prosperity,  if  we  mar 
our  own  destiny  by  such  servile  adherence. 

A  century  ago,  when  the  independence  of 
this  nation  had  never  been  imagined,  when  it 
was  ruled  as  a  colony  by  a  despotic  Governor, 
two  Presbyterian  clergymen  were  arrested  by 
Lord  Cornbury  for  preaching  in  an  illegal 
conventicle.  (  Vide  the  case  of  Mr.  Hampton 
and  Mr.  Kemmie,  Smith's  Hist.  N.  Y.,  126.) 
They  were  brought  to  trial,  and  the  prosecu- 
tion was  founded  upon  the  idea  that  the  Acts 
of  Conformity  *and  Uniformity  were  [*142 
in  force,  and  that  the  Queen's  Church  suprem- 
acy was  to  govern  in  the  Colony  as  in  the 
mother  country.  The  jury  refused  to  find  a 
special  verdict  at  the  desire  of  the  prosecutor, 
but  acquitted  the  defendants.  The  matter 
was  there  dropped,  and  no  such  prosecution 
has  ever  since  been  attempted.  But  that  which 
might  have  been  before  the  Revolution,  vexata 
queslio,  is  now  surely  past  all  doubt.  Why 
was  that  prosecution  then  defeated  ?  Because 
what  was  law  in  England  was  not  then  taken 
for  law  in  the  Colony.  Yet  those  Statutes  were 
law  in  England  before  the  settling  of  this 
country  ;  and  the  Queen's  supremacy  was 
held  part  of  the  common  law.  But  it  required 
two  things  :  first,  that  it  was  law  in  England  ; 
and  second,  that  it  was  useful  or  expedient  to 
be  adopted  in  the  new  country. 

The  more  I  reflect  upon  the  advantages  this 
nation  has  gained  by  independence,  the  more 
I  regret  that  one  thing  should  still  be  wanting 
to  crown  the  national  arch — a  national  code. 

I  lament  that  the  authors  of  the  Revolution, 
wearied  with  toil  and  human  waywardness, 
should,  on  the  very  threshold  of  perfect  re- 
demption, have  failed,  like  the  fabled  poet  of 
antiquity  (Orpheus),  by  looking  back,  and 
suffered  the  object  of  their  long  and  ardent 
cares  to  relapse  again  into  the  Empire  of  Pluto, 
and  themselves  to  sink  at  length,  breathless 
and  spent,  under  the  burden  of  the  common 
mon  law. 

Much,  it  is  true,  was  done.  A  nation  was 
rescued  from  colonial  dependence;  her  citizens 
from  prerogative  monopoly  and  privilege  ; 
religion  purged  from  intolerance  ;  and  a  Con- 
stitution was  founded  on  the  sacred  rights  of 
*man.  They  might  well  exclaim,  sat  [*143 
patria,  who  had  done  so  much,  and  having  done 
so  much,  perhaps  have  thought  it  beneath  their 
high  achievements  to  stay  and  strip  the  dead. 
They  may  think  it  wiser  to  trust  to  peaceful 
posterity  and  tranquil  times  of  perfect  their 
great  work.  Why,  then,  do  not  those  who  live 
beneath  the  shade  which  they  have  planted, 
generously  answer  to  their  intentions  and  fulfill 
their  great  designs  ? 

I  have  said  that  there  was  no  American  prec- 
edent for  this  indictment,  unless  it  were  im- 
ported from  Great  Britain  in  this  present  year, 
and  I  hold  in  my  hand  a  minute  report  of  a 
similar  case  in  Philadelphia,  where  the  law  was 
fully  and  ably  discussed  at  the  bar,  and  where 
it  appeared,  ex  consessis,  that  no  such  preced- 
ent existed  in  America.  The  only  opinion  as 
yet  to  sanction  it  is  that  of  a  single  judge,  Mr. 
Levy,  the  Recorder  of  Philadelphia.  Before 
that  becomes  precedent  and  law,  I  shall,  with- 
out personal  disrespect,  canvass,  with  due 
freedom,  the  doctrines  he  lays  down  to  the 
jury  as  law.  He  first  warns  the  jury  against 
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the  arguments  of  counsel,  as  being  but  appeals 
to  their  passions,  and  then  reminds  them  that 
such  combinations  will  enhance  the  price  of 
their  own  boots,  touching,  I  think,  himself 
upon  a  very  sordid  passion.  Boots,  he 
says,  are  articles  of  first  necessity.  I  cannot 
there  agree  with  him.  When  I  think  how 
many  patriarchs  have  reached  the  blessed 
abode  of  their  fathers,  and  never  worn  boots, 
how  many  sergeants  have  trod  the  thorny 
mazes  of  the  common  law,  and  worn  no  boots, 
and  how  many  poor  poe{s  have  bestrode  the 
fiery  courser  of  the  Muses,  and  had  no  boots, 
I  cannot  think  them  things  of  such  necessity. 
144*]  But  equal  justice  is  of  *first  necessity, 
and  when  that  is  given  for  the  sake  of  boots, 
boots  are  too  dear. 

His  Honor  said  it  was  improper  to  inquire 
whether  or  not  the  application  of  the  common 
law  to  our  concerns  would  operate  as  an  attack 
upon  the  rights  of  man.  But  surely  if  it  did 
so,  and  that  could  be  shown,  it  would  be  re- 
pugnant to  our  Constitution  ;  and  if  it  would, 
the  Constitution  must  prevail  above  the  com- 
mon law  of  a  foreign  country  ;  then  whether 
it  be  or  be  not  an  attack  upon  the  rights  of 
man,  is  the  very  fittest  thing  to  be  inquired 
into.  The  argument  of  the  learned  judge,  I 
think,  is,  upon  that  ground,  a  petitio  prineipii. 

Again  ;  he  is  reported  to  have  said  that  it 
was  indifferent  whether  the  prosecution  arose 
from  good  or  bad  motives — whether  the 
traversers'  intentions  were  to  resist  oppiession, 
or  to  demand  extravagant  compensation.  If 
he  had  said  this  upon  the  ground  that  in 
neither  case  a  public  prosecution  would  lie  ;  it 
might  have  been  true  ;  but  when  his  charge 
went  to  convict,  it  appears  too  like  confound- 
ing all  right  and  wrong,  to  make  no  distinc- 
tion between  a  prosecution  founded  in  honesty 
and  one  founded  in  corruption  ;  or  between 
the  acts  of  defendants,  whether  founded  in 
extortion  or  self-defense. 

He  admits,  however,  that  a  single  journey- 
man may  refuse  to  work,  but  many  journey- 
men, jointly,  must  not.  How  a  solitary  poor 
workman  shall  resist  a  wealthy  and  powerful 
combination  of  masters  I  know  not.  There 
seems  to  be  mockery  in  the  idea.  If  the  sense 
of  individual  weakness  is  the  cement  of  all 
human  society,  what  have  journeymen  done 
that  they  should  be  put  out  of  the  pale  of 
human  society  ?  Must  they  be  scattered  like 
the  the  sheaf  of  rods,  to  be  more  easily 
broken  ? 

145*]  *His  Honor  states  next,  that  a  great 
number  of  the  prosecutions  in  his  court  are 
brought  forward  from  improper  motives.  The' 
compliment  is  not  flattering  to  his  suitors;  but 
that  is  immaterial  to  the  question  here. 

The  great  principle  upon  which  I  rely  he  lays 
down  as  fully  as  we  could  wish  ;  but  then  he 
draws  from  it  a  quite  opposite  conclusion.  He 
says,  "  when  the  demand  is  considerable,  and 
the  work  well  done,  the  price  will  be  high, 
and  vice  versa.  So  that  to  make  artificial  regu- 
lations is  not  to  regard  the  excellence  of  the 
work  or  quality  of  the  material."  I  ask,  then, 
why  call  in  the  law  to  make  artificial  regula- 
tions ?  Why  not  let  the  thing  naturally  regu- 
late itself  ?  It  seems  as  if  folly  had  this  privi- 
lege, to  be  seen  only  at  a  distance,  and  be  in- 
visible when  it  stares  us  in  the  face.  We  can 
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see  well  enough  the  ridicule  of  the  old  priggish 
ordinances  we  have  read  from  the  Statute  at 
Large,  which  fashioned  men's  gowns,  and 
women's  fardingales,  by  Act  of  Parliament. 
We  have  laughed  at  the  short  mantle  of  Dean 
Gurthorpe.  Others  after  us  will  laugh  at  our 
solemn  arguments  of  this  day.  We  might  as 
well  prevent  parents  from  conspiring  to  marry 
their  children,  indict  landlords  for  refusing  to- 
let  their  house  at  the  usual  rents,  or  merchants 
from  following  the  rates  of  the  markets.  We 
never  should  have  had  such  notions,  but  that 
we  are  in  the  habit  of  borrowing  the  fashions 
of  our  thoughts,  like  those  of  our  dress,  from  a 
foreign  nation. 

Pains  and  penalties  ought  not  to  be  for 
nothing.  Every  restrictive  law  is  more  or  less 
an  evil.  To  inflict  punishment  without  suffi- 
cient cause  is  to  be  a  wrong-doer  ;  and  the 
onus  of  showing  the  necessity  lies  upon  the 
actor. 

*The  next  argument  of  the  learned  [*14(x 
judge  is  drawn  ab  inconvenienti.  "  When  a 
master  receives  a  large  order  from  abroad  he 
cannot  say  how  far  it  will  be  his  advantage  to 
accept  it,  because,  if  the  workmen  hear  of  it, 
they  may  make  a  sudden  jump  in  advance  of 
their  labor."  Well  !  if  the  master  receives  an 
advantageous  order,  much  good  may  it  do 
him.  But  if  he  makes  a  sudden  jump  into  a. 
coach  and  country  seat,  why  shall  not  the 
poor  journeymen  jump  after  him  into  a  clean 
shirt  and  whole  breeches  ? 

The  Recorder  did  well  to  state  the  sufferings- 
these  turns  out  occasioned;  but  he  would  have 
done  still  better  not  to  have  decreed  the  tri- 
umph to  the  aggressor.  No  body  of  men  will 
inflict  upon  themselves  a  greater  evil  to  cure  tt 
small  one,  the  very  violence  of  the  remedy 
gives  the  measure  of  the  grief. 

"Whether  the  confederacy  is  to  benefit 
themselves  by  raising  their  wages,  or  to  in- 
jure those  who  will  not  join  them,  the  rule  of 
law,"  says  his  Honor,  "equally  condemns 
them."  I  think  such  principles  rob  the  law 
of  dignity  and  efficacy.  They  are  unnatural, 
indiscriminating  and  harsh,  and  tend  to  make 
the  law  feared,  but  not  respected  ;  for 

Nemo  quod  timet  amat. 

As  to  the  danger  of  the  community  going 
barefooted,  I  do  not  think  it  alarming.  It 
will  be  a  specious  pretext  for  wearing  out  old 
shoes.  The  cobblers  will  rejoice ;  and  some 
sly  merchant  will  import  a  cargo  from  France 
or  England.  Muzzle  but  these  prosecutions,, 
and  then,  before  we  have  gone  long  slipshod, 
the  masters  and  the  *men  will  have  [*147 
come  to  an  agreement,  founded,  like  all  bar- 
gains, on  reciprocal  need  ;  the  one  giving  as 
little  as  he  can  give,  and  the  other  taking  as 
much  as  he  can  get.  Then  will  all  go  on 
quite  well ;  there  will  be  neither  life  lost  nor 
bone  broken  ;  and  no  germs  planted  of  a  race 
of  future  artisans  with  gray  hair  and  red  eyes. 

The  eulogium  of  the  learned  judge  upon 
the  common  law  is,  to  my  judgment,  some- 
thing exaggerated,  when  he  likens  it  to  the 
divine  system  of  providence.  "It  is  in  the 
volume  of  the  common  law,"  he  says,  "that 
we  are  to  seek  for  the  far  greater  number,  as 
well  as  the  most  important,  of  the  cases  that 
come  before  our  tribunals.  That  valuable 
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code  has  ascertained  and  distinguished  with 
critical  precision,  and  with  a  consistency  that 
no  fluctuating  political  body  could  or  can 
attain,  not  only  the  civil  rights  of  properly, 
but  the  nature  of  all  crimes,  from  treason  to 
trespass." 

When  such  arguments  are  used  to  induce  a 
conviction  of  a  great  portion  of  the  American 
citizens,  it  is  the  duty  of  their  "advocate  to 
speak  out  honestly.  At  the  time  when  the 
common  law  had  its  origin,  no  part  of  which 
time  could  be  since  the  beginning  of  the  reign 
of  Richard  I.,  called  in  law  time  of  memory, 
and  that  is  about  six  or  seven  hundred  years 
ago,  no  property  existed  under  any  of  the 
modifications  which  now  regulate  it.  There 
was  no  commerce,  few  arts,  and  little  circula- 
tion; so  that  if  we  were  to  look  into  "that 
volume"  alone,  we  should  not  find  a  rule  to 
square  with  any  transaction  of  our  lives.  If, 
therefore,  it  be  like  divine  Providence,  divine 
Providence  has  long  abandoned  us.  And  were 
we  now  to  adopt  the  usages  of  those  times,  we 
should  be  like  masqueraders  upon  the  present 
148*]  stage  of  society.  Touching  *shoemak 
ers,  certainly  we  should  find  no  laws,  for  lord 
and  lady,  knight  and  esquire,  all  went  bare- 
footed; and  possibly,  whoever  lived  in  the  days 
of  the  Druids,  might  have  counted  the  ten 
toes  of  Her  Majesty,  the  Queen.  Therefore, 
if  we  can  find  no  usages  touching  the  matter 
nearer  at  hand,  it  is  useless  to  look  for  them 
so  far. 

'  In  the  old  volumes  of  the  common  law  we 
find  knight-service,  value  and  forfeiture  of 
m  irriage  and  ravishments  of  wards  ;  aids  to 
marry  Lord's  daughters,  and  make  Lord's  sons 
knights.  We  find  primer  seisins,  escuage, 
and  monstrans  of  right ;  we  find  feuds  and 
subinfeudations,  linking  the  whole  communi- 
ty together  in  one  graduated  chain  of  servile 
dependence  ;  we  find  all  the  strange  doctrine 
of  tenures,  down  to  the  abject  state  of  villen- 
age,  and  even  that  abject  condition  treated  as 
a  franchise.  We  find  estates  held  by  the 
blowing  of  a  horn.  In  short,  we  find  a  jum 
ble  of  rude,  undigested  usages  and  maxims  of 
successive  hordes  of  semi  savages,  who,  from 
time  to  time,  invaded  and  prostrated  each  oth- 
er— the  first  of  whom  were  pagans,  and  knew 
nothing  of  divine  law  ;  and  the  last  of  whom 
came  upon  the  English  soil  towards  the  decay 
of  the  Roman  Empire,  when  long  tyranny  and 
cruel  ravages  had  destroyed  every  vestige  of 
ancient  science,  and  when  the  Pandects, 
which  shed  the  truest  light  that  ever  shone 
upon  the  English  code,  lay  still  buried  in  the 
earth. 

It  is  of  this  divine  law  that  Lord  Coke 
gravely  and  very  quaintly  says,  "the  common 
law  was  that  which  was  in  England  before 
any  statute  was  enacted.  It  is  grounded  upon 
the  general  customs  of  the  realm  ;  includes  in 
it  the  law  of  God,  and  the  principles  and  max- 
ims of  the  law.  It  is  founded  upon  reason,  is 
the  perfection  of  reason,  acquired  by  long 
14:9*]  study  and  experience,  and  refined  *by 
learned  men  in  all  ages."  (Co.  Litt.,  97,  142.) 
It  must  be  confessed  my  Lord  Coke  did  not 
tie  himself  down  by  too  precise  a  definition. 
Such  phrases  are  sooner  made  than  compre- 
hended, in  which  the  teacher  has  the  advan- 
tage of  the  learner.  Blackstone  says,  "with 
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regard  to  the  aborigines  of  our  island,  the 
Britons,  we  have  so  little  handed  down  to  us 
with  certainty,  that  our  inquiries  must  be 
fruitless  and  defective.  However,-  from  Cae- 
sar's account  of  the  ancient  Druids  in  Gaul,  in 
whom  centered  all  the  wisdom  of  the  western 
parts,  and  who  were  sent  over  to  Britain  (that 
is,  to  the  Island  of  Mona  or  Anglesea)  to  be  in- 
structed, we  may  collect  a  few  points  which 
bear  a  great  affinity  to  some  of  the  modern 
doctrines  of  our  English  law  ;  particularly  the 
very  notion  itself  of  an  oral,  unwrittenlaw.de- 
li vered  down  from  age  to  age  by  custom  and  tra- 
dition merely.seems  derived  from  the  practice  of 
the  Druids,  who  never  committed  any  of  their 
instructions  to  writing,  possibly  for  want  of 
letters.  Since  it  is  remarkable,  that  in  all  the 
antiquities,  unquestionably  British,  which  the 
industry  of  the  moderns  has  discovered,  there 
is  not,  in  any  of  them,  the  least  trace  of  any 
character  or  letter  to  be  found."  (4  Com 
408.) 

Thus  was  this  divine  system  delivered  down 
by  the  Druids,  who,  after  possessing  all  the 
learning  of  the  western  parts,  were  sent  to 
perfect  their  studies  in  Mona,  and  there  be- 
came so  learned  that  they  could  neither  read 
nor  write ! 

After  touching  upon  other  of  their  wise 
practices,  such  as  burning  their  women  for 
petty  treason,  our  author  continues  :  "The 
great  variety  of  nations  that  successively 
broke  in  upon  and  destroyed  both  the  British 
inhabitants  and  Constitution,  the  [*15O 
Romans,  the  Picts,  and  after  them  the  various 
clans  of  Saxons  and  Danes,  must  neces'sarily 
have  caused  great  confusion  and  uncertainty 
in  the  laws  and  antiquities  of  the  kingdom,  as 
they  were  very  soon  blended  and  incorporated 
together ;  and  therefore  we  may  suppose 
mutually  communicated  to  each  other  their 
respective  usages,  so  that  it  is  impossible  to 
trace,  with  any  degree  of  accuracy,  when  the 
several  mutations  of  the  common  law  were 
made,  or  what  was  the  original  of  those  sev- 
eral customs  we  at  present  use,  by  anv  chemi- 
cal resolution  of  them  to  their  first  and  com- 
ponent principles.  We  can  seldom  pronounce 
that  this  custom  was  derived  from  the  Britons; 
that  was  left  behind  by  the  Romans  ;  this  was 
a  necessary  precaution  against  the  Picts  ;  that 
was  introduced  by  the  Saxons,  discontinued 
bv  the  Danes,  but  afterwards  restored  by  the 
Normans. 

A  further  reason  may  be  also  given  for  the 
variety,  and  of  course  the  uncertain  original, 
of  our  ancient  established  customs,  even  after 
the  Sa'xon  government  was  firmly  established 
in  this  island,  viz.:  the  subdivision  of  the 
kingdom  into  a  heptarchy,  consisting  of  seven 
independent  kingdoms,  peopled  and  governed 
by  different  clans  and  colonies.  This  must 
necessarily  create  an  infinite  variety  of  laws, 
though  all  the  colonies  of  Jutes,  Angles,  Sax- 
ons, and  the  like,  originally  sprang  from  the 
same  mother  country,  the  ereat  northern  hive 
which  poured  forth  its  warlike  progeny,  and 
swarmed  over  Europe  in  the  sixth  and  seventh 
century.  (4  Com.,  410.) 

Now,  here  is  from  the  pen  of  the  most  pas- 
sionate and  eloquent  eulogist,  who  had  a  pro- 
fessor's chair  and  a  salary  *for  praising  [*1 5 1 
the  common  law,  an  account  of  the  true 
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ancestry  of  this  divine  system.  All  I  can  say 
of  it  is  this,  that  the  same  panegyric  will  apply 
totidem  nerbi»  to  the  institutions  of  our  red 
brethren,  the  Iroquois.  The  league  of  the 
Five  Nations  is  similar  to  that  of  the  heptarchy. 
Blackstone  here  tells  us  that  the  Saxon  hep- 
tarchy was  composed  of  Jutes,  Saxons,  Anglo- 
Saxons,  and  the  like  ;  all  sprung  from  the 
great  northern  hive,  that  poured  forth  its  war- 
like progeny.  The  historian  of  the  Five  Nations 
(Hon.  Cadwallader  Colden,  p.  1)  tells  us  that 
they  consisted  of  so  many  tribes,  or  nations, 
joined  together  by  a  league  or  confederacy, like 
the  united  provinces,  and  without  any  superi- 
ority the  one  over  the  other.  This  union,  he 
adds,  has  continued  so  long  that  the  Christians 
know  nothing  of  the  original  of  it :  the  people 
in  it  are  known  by  the  English  under  the 
names  of  Mohawks,  Oneidas,  Onandagas, 
Cayugas  and  Senecas.  Here,  then,  is  an  an- 
ces'try  fairly  worth  that  of  the  great  northern 
hive.  The  one  had  their  Michell-Synoth,  or 
Witena-Gemot ;  the  other  their  sachems  and 
counsels,  of  whom  the  historian  thus  speaks  : 

"Their  great  men,  both  sachems  and  cap- 
tains, are  generally  poorer  than  the  people,  for 
they  affect  to  give  away  and  distribute  all  the 
presents  or  plunder  they  get  in  their  treaties  or 
war,  so  as  to  leave  nothing  to  themselves. 
There  is  not  a  man  in  the  ministry  of  the  Five 
Nations  who  has  gained  his  office  otherwise 
than  by  merit ;  there  is  not  the  least  salary  or 
any  sort  of  profit  annexed  to  any  office  to  tempt 
the  covetous  or  sordid.  Here  we  see  the 
natural  origin  of  all  power  and  authority 
amongst  a  free  people."  (Hon.  Cadwallader 
Colden,  p.  2.) 

152*]  *"The  Five  Nations  think  them- 
selves, by  nature,  superior  to  the  rest  of  man- 
kind, and  call  themselves  Ongue  honwee." 

"  Ongue  honwee,"  then,  say  I,  and  away 
with  your  old  barons,kings,monks  and  Druids, 
your  Michell-Synoth,  and  your  Witena-Gemot. 
If  we  look  to  antiquity  the  red  men  have  it.  If 
we  regard  duration  they  have  it  still  more,  for 
the  Picts  and  the  Britons  have  long  ceased  to 
dye  themselves  sky-blue.  The  Indian  paints 
himself  for  war  even  to  this  day.  The  one 
scalps  the  enemies  of  his  tribe  ;  the  others 
burned  their  own  women.  The  Saxons  con- 
veyed their  lands  by  sod  and  twig  ;  the  Tusca- 
roras  by  the  more  elegant  symbols  of  beaver 
and  a  belt. 

When  Christianity  found  its  way  among  the 
descendants  of  the  northern  hive  some  little 
learning  was  introduced,  but  little  it  must  have 
been,  when  the  bare  writing  of  a  man's  name 
would  save  him  from  the  gallows.  That  was 
the  venerable  privilege  of  their  clergymen. 
He  who  could  read  in  a  book  needed  neither 
clerical  gown  nor  shorn  crown,  for  it  was  pre- 
sumed one  so  qualified  could  be  nothing  but  a 
priest.  (2  Hale  P.  C.,  323,  &c.)  . 

Under  this  divine  system,  then,  the  com- 
mandment of  God,  "  thou  shall  not  kill," 
stood  thus  amended  :  thou  shall  do  no  murder 
unless  thou  beest  a  clergyman. 

How  does  Ihis  adapt  itself  to  our  sentiments 
of  religion  ?  How  would  our  clergy,  whose 
only  immunity  is  the  purity  of  their  lives, 
spurn  at  such  a  privilege  ? 

A  statute,  comparatively  old,  says,  "  no  per- 
son which  shall  be  found  guilty  of  petty 
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treason,  willful  murder,  robbing  of  churches, 
willful  burning,  &c.,  shall  have  his  clergy] 
*unless  he  be  of  the  orders  of  subdea-  [*153 
con  or  above."  (23  Hen.  VIII.,  cited  11  Co., 
29  b,  30  a.)  How  do  our  purer  notions  of  re- 
ligion tally  with  this  monstrous  distinction, 
that  the  higher  the  spiritual  charge  the  greater 
the  impunity  for  crime  ? 

A  Jew  or  a  Turk  had  not  clergy,  but  a  Greek 
or  an  alien  had.  (Hale  P.  C.,  393.) 

A  bastard  or  a  blind  man  might  have  it  if  he 
could  speak  Latin  congruously. 

A  nun,  being  within  the  immuniius  ecclevice, 
had  it. 

But  a  wife  had  it  not,  and  therefore,  if  she 
committed  manslaughter  with  her  husband,  he 
was  privileged,  but  not  she  !  (1  Hale  P.  C., 
46.)  Nuns  alone  of  all  the  fair  sex  were  priv- 
ileged to  kill  men,  or,  in  other  words,  were 
within  the  Church's  immunity  ;  no  other  ladies 
could,  by  any  intendmenl  of  law,  be  taken  for 
clergymen. 

Cicero  wondered  how  two  soothsayers  could 
look  each  other  in  the  face.  I  wonder  how 
the  two  learned  expounders  of  the  common 
law  opposed  to  us  can  do  so  without  laughing. 

When  Blackstone  employs  his  elegant  pen 
to  whiten  sepulchres  and  varnish  such  incon- 
gruities, it  is  like  the  knight  of  La  Mancba 
extolling  the  beauty  and  graces  of  his  broad- 
backed  mistress  winnowing  her  wheat  or  rid- 
ing upon  her  ass. 

There  was  once  an  hypochondriac  who  fan- 
cied he  was  pregnant  with  something  that 
would  astonish  all  posterity.  In  vain  his  best 
friends  remonstrated  with  him  ;  their  expostu- 
lations only  irritated  and  aggravated  his  malady 
but  his  skillful  physician  judged  it  wiser  to 
comply  with  his  humor  ;  and  having  chanced 
to  find  a  *hedgehog,  presented  it  to  [*1*54 
the  patient  as  the  fruit  of  his  travail.  He 
pressed  the  urchin  with  transport  to  his  bosom, 
and  felt  that  it  was  prickly.  He  kissed  it,  and 
found  its  jegs  ;  he  looked  at  it,  and  acknowl- 
edged that  it  had  some  rough  and  uncouth 
features  ;  but  he  loved  it  because  it  was  his 
own,  and  his  fond  prayer  was,  sweet  babe, 
may  you  live  forever — esto  perpetiia  ! 

The  enemies  of  the  common  law,  says  the 
Recorder  of  Philadelphia,  when  they  attack 
the  common  law,  single  out  some  detached 
branch  of  it,  and  declare  it  absurd  and  unin- 
telligible, without  understanding  it.  If  this  be 
so,  I  think  it  is  not  the  worst  generalship  ; 
all  enemies  atlack  each  olher  in  the  weakest 
part  of  their  lines.  I  do  not  profess  to  attack 
the  common  law,  though  I  have  no  supersti- 
tious reverence  for  it,  and  think  there  are  other 
systems  as  good.  But  since  il  is  the  common 
law  which  is  set  on  to  trample  down  my 
clients,  I  have  resolved  to  take  the  bull  by  the 
horns.  It  is  said  that  no  man  who  does  not 
understand  the  whole  of  it,  is  fit  to  judge  of 
any  part  of  it.  If  thai  be  so,  I  think  it  will 
have  its  privilege  of  clergy,  for  there  lives  not 
a  judge  upon  earth  who  is  entitled  to  cog- 
nizance of  it.  Lord  Coke,  who  inked  more 
paper  with  it,  and  bestowed  more  time  and 
study  upon  it  than  perhaps  any  other,  exclaims, 
that  ever  with  increase  of  knowledge  cometh 
increase  of  doubt.  He  also  says  that  in  its 
fictions  consist  all  its  equity.  He  that  is  to 
judge  of  it,  then,  must  nol  increase  his  learn- 
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ing,  for  that  would  increase  his  doubts,  and 
render  him,  as  it  were,  a  Doctor  Dubitantiiim. 
And  he  must  addict  himself  to  fiction  to  com- 
prehend its  equity.  When  he  has  done  this 
he  will  have  the  qualifications  that  belong  to 
knave  and  fool. 

155*]  *Let  us  examine  it  in  its  most  essen- 
tial parts,  and  what  is  it  ?  Whatever  could 
have  been  the  wisdom  of  that  law  which  de 
cided  upon  the  life  and  death  of  man  by  blas- 
phemous appeals  to  miracles  ;  by  fire  and  water 
ordeal  ;  by  the  choke  bread  and  the  holy  cross; 
and  which  decided  upon  property  by  venal 
champions  ;  by  thumps  of  sand  bags,  and  the 
cry  of  craven  ?  How  does  this  accord  with 
our  principles  and  institutions,  which  do  not 
admit  of  fighting  cocks  for  money,  much  less 
men  ? 

Why  did  our  Constitution  repeal  the  English 
Statutes,  and  declare  that  nothing  of  the  com- 
mon law,  repugnant  to  that  Constitution, 
should  remain,  if  antiquated  barbarities  were 
still  to  be  revived  and  visited  upon  us  ;  and  if 
we  are  not  to  be  allowed  even  to  inquire 
whether  they  areattacks  upon  our  rights  or  not? 
We  should  then  be  worse  off  than  the  English 
people  are  ;  for  many  of  the  old  common  law 
doctrines  are  abrogated  by  English  Statutes, 
but  in  which  the  colonies  were  never  named, 
and  with  which  the  colonial  legislators  never 
meddled,  not  supposing  them  to  have  had 
force  of  law  on  this  side  the  Atlantic.  Our 
case  would  be  singular  on  the  earth.  Our 
judges  might  then  unlearn  all  they  had  studied 
of  national  or  congenial  institutions,  to  make 
themselves  proficients  in  Mercian  lage  and 
Dane  lage.  They  might  study  more  ma/jorum  in 
hollow  tf  ees  and  caverns,  till  they  forgot  to  read 
or  write,  and  became  Druids  at  common  law. 

When  is  it  that  we  shall  cease  to  invoke  the 
spirits  of  departed  fools  ?  When  is  it,  that  in 
search  of  a  rule  for  our  conduct,  we  shall  no 
longer  be, bandied  from  Coke  to  Croke,  from 
Plowden  to  the  Year  Books,  from  thence  to 
the  dome  books,  from  ignotem  to  ignotiits,  in 
the  inverse  ratio  of  philosophy  and  reason, 
156*]  still  at  the  end  of  *every  weary  excur- 
sion, arriving  at  some  barren  source  of  gram- 
matical pedantry  and  quibble  ? 

How  long  shall  this  superstitious  idolatry 
endure  ?  When  shall  we  be  ashamed  to  gild 
and  varnish  this  arbitrary  gathering  of  riddles, 
paradoxes  and  conundrums  with  the  titles  of 
wisdom  and  divinity  ?  When  shall  we  strike 
from  the  feet  of  our  young  and  panting  eagle 
these  sordid  couplets  that  chain  him  to  the 
earth,  and  let  him  soar  like  the  true  bird  of 
Jove,  to  the  lofty  and  ethereal  regions,  where 
destiny  and  nature  beckon  him  ? 

Those  who  framed  the  Constitution  under 
which  we  live  did  not  abolish  all  the  common 
law,  and  they  did  right,  because  in  that,  as  in 
other  systems,  there  is  always  something  to 
approve,  and  use  had  sanctioned  it.  They 
did  not  pursue  it  though  all  its  complex  details, 
for  that  would  have  been  endless  and  impos- 
sible ;  but  they  abolished  all  the  English 
Statutes,  and  by  a  general  clause,  abrogated 
all  of  the  common  law  that  should  prove  in 
contrariety  with  the  constitution  they  estab- 
lished. In  Philadelphia,  the  Recorder  says, 
you  shall  not  even  inquire  whether  the  Act  in 
judgment  is  or  is  not  an  attack  upon  the  rights 
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of  man.  But  the  Constitution  of  this  State  is 
founded  on  the  equal  rights  of  men,  and  what- 
ever is  an  attack  upon  those  rights  is  contrary 
to  the  Constitution.  Whether  it  is  or  is  not 
an  attack  upon  the  rights  of  man,  is,  there- 
fore, more  fitting  to  be  inquired  into,  than 
whether  or  not  it  is  conformable  to  the  usages 
of  Picts,  Romans,  Britons,  Danes,  Jutes, 
Angles,  Saxons,  Mormons,  or  other  barbar- 
ians, who  lived  in  the  night  of  human  intelli- 
gence. Away  with  all  such  notions  ! 

Shall  all  others,  except  only  the  industrious 
mechanic,  be  allowed  to  meet  and  plot  ;  mer- 
chants to  determine  *their  prices  cur-  [*157 
rent,  or  settle  the  markets,  politicians  to  elec- 
tioneer, sportsmen  for  horse-racing  and  games; 
ladies  and  gentlemen  for  balls,  parties  and 
bouquets  ;  and  yet  these  poor  men  be  indicted 
for  combining  against  starvation  ?  I  ask  again, 
is  this  repugnant  to  the  rights  of  man  ?  If  it 
be,  is  it  not  repugnant  to  our  Constitution  ?  If 
it  be  repugnant  to  our  Constitution,  is  it  law  ? 
And  if  it  is  not  law,  shall  we  be  put  to 
answer  to  it  ? 

If  it  be  said,  they  have  wages  enough,  or 
too  much  already,  "I  do  not  think  any  man  a 
good  witness  to  that  point  but  one  who  has 
himself  labored.  If  either  of  the  gentlemen 
opposed  to  us  will  take  his  station  in  the  gar- 
ret or  cellar  of  one  of  these  industrious  men, 
get  a  leather  apron  and  a  strap,  a  last,  a  lap- 
stone  and  a  hammer,  and  peg  and  stitch  from 
five  in  the  morning  till  eight  in  the  evening, 
and  feed  and  educate  his  family  with  what  he 
so  earns;  then  if  he  will  come  into  court,  and 
say  upon  his  corporal  oath  that  he  was,  during 
that  probation, too  much  pampered  or  indulged , 
I  will  consider  whether  these  men  may  not  be 
extortioners. 

The  principal  authority  relied  on  in  Phila- 
delphia, was  a  passage  from  Hawkins,  and  I 
am  bound  to  say  that  that  authority  was  gross- 
ly mistaken.  It  was  adduced  to  show  that 
these  men  were  indictable  at  common  law. 
The  passage  is  thus  :  "  It  seems  certain  that 
a  man  may  not  only  be  condemned  to  the 
pillory,  but  also  be  branded  for  a  false  and 
malicious  accusation;  but  since  it  doth  not 
appear  to  have  been  solemnly  resolved  that 
such  offender  is  indictable  upon  the  Statute,  it 
seems  to  be  more  safe  and  advisable  to  ground 
an  indictment  of  this  kind  upon  the  common 
law,  since  there  can  be  no  doubt  that  all  con- 
federacies whatsoever,  wrongfully  to  preju- 
dice a  third  person,  are  highly  criminal  at 
common  law  ;  as  *where  divers  persons  [*  158 
confederate  together,  by  indirect  means,  to 
impoverish  a  third  person  ;  or  falsely  or 
maliciously  to  charge  a  third  person  with 
being  the  father  of  a  bastard  child,  or  to 
maintain  one  another,  in  any  matter,  whether 
it  be  true  or  false."  (1  Hawk.  P.  C.,  ch.  72, 
p.  191,  Leach's  ed.) 

Now  the  whole  of  this  passage,  when  under- 
stood, shows  the  contrary  of  what  it  was  cited 
for.  The  author  ratifies  the  common  law  defi- 
nition of  conspiracy  and  maintenance,  and 
justly  observes  that  all  indictments  for  false 
and  malicious  conspiracies  (for  of  such  only 
he  is  then  treating),  are  more  safely  laid  at 
common  law,  and  that  for  such  false  and 
malicious  accusations  men  may  be  branded. 
"False  and  malicious  accusations  of  this 
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nature  are  indictable,"  he  adds,  rather  at  com- 
mon law  than  under  the  Statute  ;  and  it  does 
not  appear  to  have  been  ever  solemnly  decided 
that  such  false  and  malicious  accusations  are 
indictable  under  the  Statute." 

Was  it  not  a  perversion  of  this  author's 
meaning  to  suppose  that  it  applied  to  a  con- 
federacy of  mechanics  for  the  regulation  of 
their  own  concerns  ?  What  has  their  case  to 
do  with  the  doctrine  of  false  and  malicious 
accusations  ?  And  as  to  what  he  says  of  divers 
persons  confederating  by  indirect  means  to 
impoverish  a  third  person,  or  falsely  charge  a 
third  person  with  being  father  of  a  bastard 
child,  or  to  maintain  one  another  in  any  mat- 
ter, whether  true  or  false  ;  has  not  this  a 
manifest  reference  to  the  crimes  of  false  con- 
spiracy and  maintenance,  as  already  defined, 
and  which  being  criminafalsi,  subjected  the 
party  to  be  branded  for  the  falsehood  ? 

What  has  all  that  to  do  with  the  wages  of 
tradesmen  ? 

159*]  *The  notion  that  confederating  to  do 
anything  indirectly  tending  to  impoverish  a 
third  person  is  indictable  at  common  law,  is  so 
puerile  a  mistake,  that  I  feel  distressed  to  be 
under  the  necessity  of  exposing  it.  Surely,  if 
men  were  indicted  for  conspiring  to  build  a 
steamboat,  which  would  indirectly  impoverish 
some  third  person,  for  instance,  the  master  of 
a  passage  vessel,  the  absurdity  would  be  very 
glaring  ;  or  if  it  was  to  set  up  any  machinery 
that  would  be  the  means  of  underselling 
others. 

Hawkins'  words  must,  therefore,  be  taken 
secundum  subjectum  materiam,scaA  according  to 
the  context.  They  will  then  be  consonant  to 
old  authorities,  and  the  law  will  be  rescued 
from  so  absurd  a  position,  as  that  all  men 
who  joined  in  anything  of  which  the  effect 
might  be  the  incidental  diminution  of  the 
gains  of  a  third  person,  should  be  therefore 
guilty  of  the  crime  of  conspiracy,  and  be  liable 
to  branding. 

A  slight  and  a  very  slight  acquaintance 
with  law  phraseology,  or  with  the  popular 
idiom  of  one  or  two  centuries  past,  will  suffice 
to  clear  away  any  difficulty  which  the  term 
indirect  may  occasion,  if  taken  in  its  present 
vulgar  acceptation. 

Rectum,  in  Latin,  is  synonymous  with  jus, 
and  means  law  or  right ;  and  was  anciently 
used  even  for  the  accusation  or  trial.  (Bract., 
lib.  3.)  A  man  who  had  reversed  his  out- 
lawry, or  who  stood  at  the  bar,  and  was  unac- 
cused,  was  said  to  be  rectus  in  curia,  or  rectum 
esse.  Directum,  which  has  the  same  root, 
means  the  same  thing,  and  has  been  corrupted 
by  the  French  into  the  word  droict,  or  droii, 
and  in  the  English,  by  merely  throwing  away 
16O*]  the  Latin  termination, *makes  "direct." 
The  privative  particle  "in"  inverts  the  sense, 
and  it  becomes  "indirect,"  which,  in  the  old 
law  phrase,  meant  nothing  but  unlawful  ;  as 
we  find  the  word  droit  in  all  our  law  French 
books  means  law,  and  is  the  generic  term  for 
law  in  France  at  this  day. 

The  word  droict,  which  is  equivalent  to  the 
English  "direct,"  is  thus  defined  in  our  old 
law  language  :  "  Droit  eat  ou  Von  ad  cfiose  qui 
fuit  tolle  d'auter  per  tort,  le  challenge  ou  le  claim 
de  lui  qui  doit  avoir  ceo,  est  terme  droit." 
(Termes  de  Ley.) 
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And  the  words  "direct"  and  "indirect" 
are  to  be  found  generally  used  in  that  sense  by 
authors  of  no  very  great  antiquity. 

Johnson  defines  the  term  "indirect"  to 
mean  wrong,  improper,  not  fair  nor  honest  ; 
and  "  indirection  "  he  explains  to  be  dishonest 
practice,  but  observes  that  it  is  not  now  in  use. 
(Johns.  Diet.,  folio.) 

Shakespeare  makes  Brutus  say  to  Cassius  : 

"  By  heaven,  I  had^rather  coin  my  heart. 
And  drop  my  blood  for  drachmas,  than  to  wring 
From  the  hard  hands  of  peasants  their  vile  trash 
By  any  indirection." 

Wringing  from  their  hard  hands  by  "indirec- 
tion," means  certainly  by  wrong,  and  not  by 
circuity,  or  by  devious  consequence,  as  the 
modern  acceptation  would  import. 

Thus  has  the  sense  of  this  author  been  per- 
verted ;  and  as  nothing  multiplies  like  error,  so 
has  this  mistake  found  its  way  into  many  book 
manufactories,  but  can  always  be  traced  back 
to  this  single  source.  And  although  it  may 
*have  had  some  influence  upon  the  de-[*l<>! 
cision  of  a  few  very  modern  cases,  yet  there  is 
no  adjudged  case  where  any  act  has  been  held 
indictable  as  a  conspiracy  at  common  law, 
whereof  the  essence,  or  corpus  delicti,  has  not 
been  falsehood,  oppression  or  unlawful  main- 
tenance in  sort  or  other  ;  though,  perhaps,  not 
always  as  exactly  as  the  law  requires,  falling 
under  the  definition  by  the  Stat.  Edward  I. 
and  our  own  Statute.  There  are  many  execra- 
ble cases  to  be  found  in  English  books  upon 
this  very  subject  of  conspiracy,  as  well 
in  the  Star  Chamber  as  out  of  it.  There,  if 
the  gentlemen  look  for  precedents  they  may 
find  them,  where  the  same  wretch  (Titus  Gates) 
has  been  alternately  triumphant  accuser  and 
degraded  culprit,  eulogized  and  reprobated  by 
the  same  judge  (Scroggs),  execrated  and  hon- 
ored, whipped  and  caressed,  pilloried  and  pen- 
sioned. Yet  with  all  the  strange  and  odious 
things  to  be  found  in  English  cases  of  conspir- 
acy, there  is  no  precedent  of  such  an  indict- 
ment as  this,  unless  it  be  under  some  statute 
made  expressly  on  the  subject. 

If  Hawkins  had  thought  workmen  indictable 
for  combining  to  regulate  their  wages,  he 
would  with  his  usual  precision,  when  treating 
so  minutely  on  the  subject,  have  said  so,  and 
have  given  his  authority  for  saying  so.  His 
silence  on  the  subject  is  conclusive  that  he 
never  even  had  such  an  idea,  and  that  there 
was  no  such  authority. 

Another  paragraph  was  cited  from  what  was 
called  Leach's  Hawkins,  which  paragraph 
Hawkins  never  wrote,  nor  could  have  written, 
viz.:  "that  all  confederacies  are  unlawful, 
though  the  object  of  them  be  lawful."  The 
case  from  which  this  strange  sentence  is  bor- 
rowed is  that  of  TJie  Journeymen  Tailors  of 
Cambridge,  in  the  7th  year  *of  George  [*162 
I.  The  death  of  Queen  Anne  and  the  accession 
of  George  happened  in  1714.  The  case  must 
have  been  decided  about  1721.  Sergeant 
Hawkin's  entire  work,  in  two  folio  volumes, 
was  published  in  1716.  (1  Hawk.  P.  C.,  ch. 
72,  sec.  2,  n.  2,  Leach's  ed.)  This  passage  is 
in  the  first  volume.  It  is  not  to  be  found  in 
the  folio  editions,  but  is  interlarded  in  small 
type  in  the  new  editions  which,  unfortunately, 
contain  more  of  what  Hawkins  did  not  write 
than  of  what  he  did.  If  the  venerable  Sergeant 
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were  to  return  upon  this  earth,  I  think  he 
would  look  twice  at  some  of  those  note-mon- 
gers, who  had  conspired  with  the  booksellers 
lulsely  to  charge  him  with  being  the  father  of 
Mich  spurious  offspring,  and  placarded  the  fair 
monument  of  his  learning  and  industry  with 
such  obscenities.  The  book  from  which  this 
•queer  doctrine  has  been  extracted  is,  moreover, 
the  worst  book  of  English  reports  under  which 
the  shelf  groans.  (8  Mod.,  sometimes  called 
.Modern  Cases  in  Law  and  Equity.)  It  is  a  book 
with  two  names,  and  equally  condemned  by 
•either. 

Its  character  is  to  be  found  in  Sir  William 
Burrow's  Reports,  given  not  only  by  that  judi- 
•dicious  reporter,  but  also  by  Lord  Mansfield 
.and  his  brethren. 

In  one  case  he  calls  it  "a  miserable  bad 
book,  entitled  Modern  Cases  in  Law  and 
Equity."  (1  Burr.,  386.) 

In  another  he  says,  that  when  8  Mod.  was 
cited,  "  the  court  treated  that  book  with  the 
•contempt  it  deserved,  and  they  all  agreed  that 
the  case  was  wrong  stated."  (8  Burr.,  1326.) 

See,  then,  upon  what  crutches  this  lame 
cause  hobbles. 

Hawkins  (I  don't  mean  Leach's  Hawkins, 
but  Hawkins'  Hawkins)  refers  by  the  letter  (c) 
1O3*]  to  three  cases  *only  for  the  doctrine  of 
-conspiring  to  impoverish  by  indirect  means. 
And  as  Hawkins  was  only  compiling  from 
•books  of  reports,  and  only  digesting  and  ar- 
ranging the  law  he  found  there,  it  is,  after  all, 
the  authorities  he  vouches  that  are  the  law, 
not  his  book,  which  is  but  the  index  to  them. 
To  these  cases  then  let  us  resort,  and(  if  they 
be  clear  we  get  rid  of  all  ambiguity. 

Rex  v.  Kimberly,  1  Lev.,  62,  was  a  false  con- 
spiracy to  extort  money  by  falsely  accusing 
the  party  of  being  the  father  of  a  bastard 
child.  The  only  question  was,  whether  the 
mere  conspiring,  without  carrying  the  con- 
spiracy into  effect,  was  a  completion  of  the 
•crime,  or  whether  there  must  be  a  manifesta- 
tion of  the  guilty  intention  by  some  other 
overt  act;  but  it  was  held  that  the  false  and 
malicious  intention,  being  the  gist  of  the  of- 
fense, was  manifested  by  the  very  act  of  con- 
spiring, which  was  of  itself  a  sufficient  overt 
act.  What  was  there  of  indirect  means  in  that 
case,  if  indirect  be  meant  to  express  anything 
else  than  unlawful? 

Rev  v.  Alderman  Sterling,  1  Lev.,  125,  was 
.an  ex  offlcio  information  and  concerned  the 
King's  revenue.  Sixteen  or  seventeen  brewers, 
•of  London,  were  indicted  for  making  orders 
that  no  beer  called  gallon  beer  should  be  sold 
but  of  a  certain  price.  This  order  was  aver- 
red to  have  been  made  with  a  view  to  impov- 
erish the  King's  excisemen,  and  bring  them 
into  hatred  and  contempt  with  the  people,  and 
to  excite  the  people  to  mutiny  and  sedition, 
.and  to  pull  down  the  excise  house,  and  to  de- 
prive the  King  of  £118,000  rent,  which  he  had 
by  the  tax  upon  this  beer.  The  jury  found 
them  guilty  of  meeting  and  consulting  to 
impoverish  the  excisemen,  and  of  nothing 
164*]  *more.  It  was  moved,  in  arrest  of 
judgment  that  if  any  injury  was  done,  it  was 
to  be  remedied  by  civil  suit,  and  the  excise- 
men being  private  individuals,  that  no  public 
prosecution  could  be  maintained.  The  judges 
so  far  admitted  this  as  a  general  principle,  but 
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distinguished  between  this  and  other  cases; 
because,  they  said,  it  concerned  the  King's 
revenue,  and  was,  therefore,  a  public  offense. 
The  principle  of  the  decision  seems  truly  to 
have  been  this,  that  "rtges  habent  longas 
manus."  Be  that  as  it  will,  this  case  proves, 
clearly  that  my  interpretation  of  Hawkins' 
text  is  right;  for  if  all  confederacies  by  direct 
means  to  impoverish  a  third  person,  were 
guilty,  there  could  have  been  no  doubt  in  this 
case  upon  the  special  finding,  and  no  room  for 
the  distinction  drawn  by  the  court,  nor  for  any 
argument  at  all,  whereas  the  court  adjourned 
several  times  to  hear  further  argument,  and 
to  have  further  deliberation. 

This  was  the  case  referred  to  from  the  "mis- 
erable bad  book,"  by  the  title  of  The  Tubwomen 
v.  The  Brewers  'of  London.  It  seemed  to  puz- 
zle the  counsel  in  Philadelphia,  and  it  puzzles 
us  no  less,  to  divine  who  these  same  tubwomen 
could  be. 

The  solution  of  the  difficulty  may  be  this: 
there  was  formerly  in  the  Exchequer  a  barris- 
ter called  The  Tubman,  who  was  a  King's 
counsel,  and  had  precedence.  It  might  have 
been  his  duty  to  file  this  information;  and  the 
cause,  which  would  properly  have  been  enti- 
tled Tlie  Tubnuin  v.  The  Brewers,  was  still 
more  so  by  this  reporter,  whom  the  Court  of 
K.  B.  state  to  have  been  a  misstater  of  cases, 
called  The  Tubwamen  v.  The  Brewers.  It  was 
about  gallon  beer.  Gallons  and  tubs  have 
some  affinity,  gallons  being  but  the  diminutive 
of  tubs;  sic  canibus  catulos  similes  sic  matribus 
hwdos.  And  between  tubmen  *and  [*K>5 
tubwomen  there  is  but  a  syllable.  A  reporter 
so  ignorant  of  men  and  things  might  mistake, 
as  was  his  habit,  and  send  forth  the  case  in 
his  report  with  this  whimsical  title. 

The  same  case  is'  related  in  Keble's  Reports 
(1  Keb.,  350),  where  the  various  adjournments 
are  stated,  and  the  arguments  on  each  day. 
The  judges  either  did  not  well  understand 
each  other,  or  I  do  not  well  understand  them. 
There  are  many  confused  dicta  through  the 
case,  and  I  leave  it  to  my  learned  adversaries 
to  make  what  use  they  can  of  them. 

The  other  cases  referred  to  by  Hawkins  are 
for  the  purpose  of  showing  that  a  conspiracy 
is  of  itself  a  crime,  though  never  followed  up 
to  its  execution.  As  they  turn  avowedly  on 
the  common  law,  I  should  wish,  if  I  did  not 
fear  to  fatigue  the  court  with  an  argument 
already  from  necessity  too  long,  briefly  to  run 
over  the  matter  of  them,  in  order  to  show  more 
fully  how  they  all  fall  under  tne  definition  of 
conspiracy  at  common  law,  on  which  we  rely, 
and  how  remote  they  are,  one  and  all,  from 
the  nature  of  the  present  charge;  falsehood 
and  malice  will  be  found  to  be  the  ground  of 
every  one  of  them;  or  else  maintenance  of 
other  men's  quarrels,  for  the  purposes  of  op- 
pression. 

[It  being  now  3  o'clock,  and  the  court 
obliged  to  attend  the  sittings  of  the  Board  of 
Common  Council,  the  argument  was  adjourned 
till  the  following  morning.] 

TUESDAY,  December  19,  11  o'clock. 

The  counsel  proceeded  briefly  to  examine 
the  cases  in  the  margin  of  the  folio,  editions 
of  Hawkins,  referred  to  in  the  passage  cited. 

*Arundel\.  Tregono,  Yelv.,  116,  was  [*166 
an  action  against  a  single  defendant  for  a  ma- 
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licious  indictment  for  stealing  a  bushel  of 
wheat,  and  no  question  about  conspiracy.  The 
only  question  was,  whether  the  court  would 
intend  what  was  not  averred,  that  the  justices 
had  authority,  and  were  of  the  oyer  and  ter- 
miner. 

Throgmorton's  case,  Cro.  Eliz.,  56  a  (Leach's 
ed.),  was  similar,  the  question  being  whether 
they  appeared  to  be  justices  of  assize  ;  for  if 
they  had  no  authority  the  party  was  never  in 
jeopardy,  and  nothing  being  done  to  put  the 
accused  in  danger,  it  was  argued  upon  as 
merely  an  inchoate  offense. 

The  Poulterers!  case,  9  Co.,  55  b,  is  a  lead- 
ing one,  and  referred  to  throughout  all  the 
books.  It  therefore  demands  particular 
notice. 

A  number  of  poulterers  in  London  had  con- 
spired to  indict  one  who  had  married  a  poult- 
erer's widow,  of  robbery,  and  to  have  him, 
by  such  false  and  malicious  charge,  arraigned, 
adjudged  and  hanged.  The  bill  was  ignored 
under  the  direction  of  the  court,  who  heard 
and  perceived  the  falsehood  of  the  testimony. 
The  conspirators  were  indicted,  overt  acts 
were  stated,  such  as  procuring  divers  warrants 
of  justices  to  forward  their  false  conspiracy, 
«&c.  The  argument  in  arrest  of  judgment 
was,  whether  the  bill  being  returned  ignoramus, 
the  party  accused  was  legitimo  modo  acquieta-. 
tus,  having  not  been  acquitted  on  a  trial.  But 
what  is  most  to  our  purpose  is  the  note  by 
Lord  Coke  (fol.  56  b),  at  the  conclusion. 

"  Nota  reader.  These  conspiracies  punish- 
able by  law  before  they  are  executed,  ought  to 
have  four  incidents. 

1st.  It  ought  to  be  declared  by  some  man- 
ner of  prosecution. 

167 *]  *2dly.  It  ought  to  be  maliciously 
for  unjust  revenge. 

3dly.  It  ought  to  be  a  false  conspiracy 
against  an  innocent  man. 

4thly.  It  ought  to  be  out  of  court  volun- 
tarily." 

How  unlike  are  these  words  to  the  intem- 
perate, incondite  notion  held  to  be  law  in  Phil- 
adelphia. It  is  evident  that  Lord  Coke  con- 
sidered himself  bound  by  that  definition  on 
which  we  rely,  and  which  he  had,  in  another 
part  of  his  writings  (vide  sup.),  stated  to  be  in 
affirmance  of  the  common  law. 

The  Seignior  Grey  de  Groby's  case,  Moore, 
788,  4  Jac.  I.,  is  stronger  still  for  us  to  show 
the  ancient  sense  of  the  courts  touching  con- 
federacies. It  was,  nevertheless,  a  Star  Cham- 
ber case,  and  a  rigorous  one.  A  number  of 
tenants  of  the  manor  combined  to  petition  the 
King  for  redress  in  a  matter  where  they 
claimed  a  right,  and  gave  to  one  Perkins  their 
names  on  carte  blanclie  to  draw  the  petition 
according  to  the  best  of  his  judgment.  They 
claimed  a  custom  that  the  lord  should  be  com 
pellable  to  make  an  estate  for  life  to  the  eldest 
son  of  the  deceased  tenant.  The  court  decreed 
that  the  complaint  was  not  censurable,  be- 
cause made  without  force,  and  to  the  King, 
who  had  power  to  redress.  It  was  lawful, 
they  held,  as  far  as  the  claim  of  custom,  or 
common,  because  each  had  an  interest  for 
himself  ;  but  the  combination  to  claim  tenure 
was  maintenance,  they  said,  because  the  tenure 
of  one  was  not  the  tenure  of  the  other.  Now, 
this  applies  favorably  to  our  side  of  the  case, 
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for  each  journeyman  has  an  interest  for  him- 
self. They  have  used  no  force ;  and  they 
have  made  their  griefs  known  only  to  their 
kings,  the  masters,  who  had  power  to  redress  ; 
and  what  they  sought  was  *nothing  [*  1  {}& 
false  nor  malicious  ;  nor  were  their  means  un- 
lawful or  indirect. 

The  next  is  an  erroneous  reference,  there 
being  no  such  case  in  the  page  nor  book  refer- 
red to.  (1  Mod.,  185,  186.) 

Rolle's  Abridgment  (2  Roll.  Abr.,  77  tit. 
Conspirators,  pi.  2,  3)  is  the  most  conclusive 
of  all  that  the  present  indictment  cannot  be 
supported  upon  principles  of  common  law.  I 
have  searched  Brooke  and  Fitzherbert,  where 
there  is  not  an  instance  of  any  conspiracy, 
except  such  as  fell  under  the  definition  given 
by  Stat.  Edw.  I.,  all  turning  upon  false  prose- 
cutions or  corrupt  maintenance.  Rolle,  who 
compiled  his  Abridgment  a  century  later,  un- 
der the  head  of  "Indictment,"  and  title  "Con- 
spiracy," makes  five  subdivisions  or  sections  •, 

1st.  He  gives  the  definition  by  the  Stat.  Edw. 
I.,  on  which  we  rely  entirely. 

2d.  "  If  two  or  more  confederate  together, 
that  each  of  them  shall  maintain  the  suit  of 
the  other,  whether  the  matter  be  false  or  true, 
although  they  dp  nothing  in  consequence,  for 
such  confederation  is  forbidden  by  the  laws. 
(27  Ass.,  fol.  1Mb., adjudge.) 

3d.  "  Also,  if  men  confederate  by  oath  in 
the  same  manner  as  above,  a  fortiori,  they  shall 
be  indicted  for  that." 

4th.  The  4th  section  relates  to  the  false  affi- 
davits in  chancery. 

5th.  If  one  swears,  or  procures  another  to- 
swear,  that  a  thing  is  true  of  his  own  knowl- 
edge, and  it  be  proved  that  he  did  not  know  it 
to  be  true,  he  shall  be  indictable,  though  the 
thing  happen  to  be  true. 

This  is  all  Rolle  says  of  conspiracy  ;  and 
from  this  it  is  clear  that  nothing  is  conspiracy 
at  common  law  in  *which  falsehood  [*161) 
is  not  the  principal  ingredient.  And  the  vil- 
lainous judgment  which  followed  every  con- 
viction, and  which  was  the  appropriate  pun- 
ishment of  tbecriminafalsi,  makes  it  clear  that 
wherever  laborers  or  artisans  have  been  in- 
dicted it  has  been  under  the  statutes,  not  at 
common  law. 

I  have  read  this  title  through  in  English  in. 
order  not  to  shock  the  ears  of  the  court.  I 
shall,  however,  beg  leave  to  repeat  the  2d  sec- 
tion in  the  original  dialect,  and  to  point  out 
the  misconstruction  of  the  text  in  which  the 
fallacy  has  originated. 

"  Si  deux  confederate  ensimul  chescun  de  eux 
a  maintainer  I'auter  lequel  lour  matter  soit  vo-ier 
ou  faux  comment  que  Us  mistont  riens  in  ure  en- 
core Us  poent  estre  indict  de  ceo,  carwst  confeder- 
ation est  defendu  par  la  ley."  (27  Ass.,  fol. 
139  b.) 

Instead  of  translating  the  words  "  lequel' 
lour  matter  soit  voier  on  faux"  so  as  to  express 
the  true  sense,  viz.:  whether  the  matter  be 
right  or  wrong,  the  book-makers  have  over- 
turned the  author's  meaning,  and  made  that 
appear  unnatural,  which,  in  the  ancient  Ian 
guage  of  the  law,  is  most  clear  and  reconcil 
able  to  the  whole  range  of  precedent  authori- 
ties. This  section  is  nothing,  in  truth,  but  a 
corollary  to  the  Statutes  of  Maintenance,  and 
signifies  merely  that  when  two  or  more  con- 
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federate  to  support  each  other  falsely,  or, 
which  is  the  same,  without  regard  to  the  truth 
or  falsehood  of  the  matter,  then  that  confed- 
eracy is  punished  by  the  law,  even  though  it 
has  not  been  carried  into  effect.  How  vicious 
and  absurd,  then,  is  that  interpretation  that 
says  all  confederacies,  whether  to  do  good  or 
bad,  are  highly  punishable  at  common  law. 
1  TO*]  *The  next  authority  is  The  King  v. 
Harrison,  1  Vent.,  303,  304.  There  the  indict- 
ment was  for  conspiring  to  charge  one  with 
the  keeping  of  a  bastard  child  and  bring  him 
into  disgrace  ;  and  it  was  held  that  the  false 
contrivance  to  defame  the  person,  and  cheat 
him  of  his  money,  was  an  offense,  though  the 
scheme  had  not  been  carried  into  effect. 

The  King  v.  Tracy,  6  Mod..  178,  was  an  in- 
dictment against  a  justice  for  putting  a  man 
in  irons  to  extort  money  from  him  by  false 
charges. 

In  The  Queen  v.  Best,  6  Mod.,  185  ;  1  Salk., 
172;  2  Ld.  Raym.,  1167,  8.  C.,  which  was  a 
false  conspiracy  to  charge  a  man  with  a  bas- 
tard child,  the  true  distinction  was  taken. 
It  was  held  lawful  to  conspire  to  bring  an 
offender  to  justice,  but  guilty  to  prosecute 
him,  right  or  wrong ;  and  it  was  debated 
and  doubted  whether  to  charge  him  falsely 
with  a  mere  spiritual  offense  was  conspiracy. 
What,  then,  becomes  of  the  foolish  saying 
that  all  confederacies  are  punishable,  whether 
to  do  right  or  wrong  ;  for  such,  if  not  '.he 
words,  is  the  principle  asserted  in  Philadel- 
phia. 

Such  are  the  authorities  referred  to  by  Ser- 
geant Hawkins,  whose  silence  alone  would  be 
an  argument  against  any  such  indictment  as 
this,  and  yet  his  name  is  surreptitiously  used 
to  countenance  such  absurdities. 

If  there  be  a  few  modern  cases  more  lax, 
and  where  the  principle  has  been  shaken,  it 
may  be  in  some  measure  owing  to  these  very 
corruptions,  because  as  law  works  are  in  gen- 
eral compilations,  an  error  soon  multiplies,  and 
that  which  has  but  one  single  source,  and  that 
in  ignorance  or  mistake,  being  copies  and  tran- 
scribed and  interlarded  into  the  writings  of 
1 7  1*]  good  and  correct  *authors,  does  often 
deceive,  and  at  length  takes  the  imposing  title 
of  an  authority. 

I  shall  examine  a  few  of  the  modern  cases  of 
conspiracy  at  common  law.  They  will  show 
that  deceit  is  always  essential  ;  that  in  some 
sense  or  other  they  are  all  tinctured  with  the 
erimina>  fahi. 

T/ie  King  v.  Brisnac,  4  East,  171,  was  a  false 
conspiracy  between  the  the  captain  and  purser 
of  a  man-of-war  to  cheat  the  King  by  false 
certificates,  and  the  various  acts  of  fraud  are 
distinctly  averred. 

Rex  v.  Watson,  1  Wils.,  41,  was  an  informa- 
tion for  a  false  agreement  corruptly  to  charge 
the  parish  by  giving  a  soldier  £10  and  a  fat 
hog  to  marry  a  poor  woman.  The  defendants 
being  overseers  of  the  poor,  there  also  the 
overt  acts  set  out  showed  deceit,  falsehood 
and  corruption. 

Rex  v.  John,  and  Mary  Sprogg,  2  Burr.,  993. 
The  jury  found  the  defendants  guilty  of  false- 
ly indicting  Walter  Qilman  of  forging  a  stamp. 
The  averment  in  the  indictment  was,  that  the 
defendants  did  wickedly  and  maliciously  con- 
spire to  indict  the  prosecutor,  without  adding 
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"  falsely,"  and  that  according  to  the  con- 
spiracy, combination  and  agreement  between 
them,  before  had,  they  actually  did,  falsely, 
wickedly  and  maliciously,  without  any  reason- 
able or  probable  cause,  indict  him,  and  the  in- 
dictment is  set  out.  The  falsehood  was  pretty 
fully  made  appear;  yet  the  argument  in  arrest 
of  judgment  was,  that  it  should  have  been 
averred,  in  the  first  instance,  that  they  did 
falsely  conspire,  &c.,  and  afterwards,  that  in 
consequence  of  that  false  conspiracy,  they  did 
falsely  indict.  The  court  adjourned  from  time 
to  time,  to  consider  upon  this  doubt,  which  I 
think  is  pretty  strong  proof  how  essential  the 
*falsehood  is  to  the  charge  of  a  con-  [*17iJ 
spiracy,  and  without  which  they  never  would 
have  been  indictable  in  any  shape. 

The  liberty  I  take  in  protesting  against  this 
undiscriminating  adoption  of  the  common 
law,  will  appear  less  adventurous  if  it  be  con- 
sidered that  a  great  portion  of  the  British 
Empire,  though  governed  by  one  monarch, 
and  represented  in  one  Parliament,  has  not 
thought  proper  to  adopt  any  part  of  it.  The 
Scotch,  less  favored  than  the  English  in 
soil  and  climate,  and  other  physical  advan- 
tages, yet,  as  moral  beings,  are  surely  not  in- 
ferior, and  out  of  their  mountains  and  their 
moors  come  men  able  to  assume  and  maintain 
stations  in  the  intellectual  world  before  unoc- 
cupied or  unclaimed.  If  the  common  law 
were  like  the  divine  system,  how  could  this 
be?  Would  not  those  who  were  formed  under 
its  luminous  auspicies  as  far  transcend  all 
others  as  truth  excels  error  ?  for  laws  and 
religion  are  the  fountains  of  education,  from 
which  national  character  is  derived.  But  the 
Scotch, when  broken  by  unsuccessful  rebellion, 
and  the  disastrous  chances  of  war,  were  brought 
to  surrender  their  independent  monarchy, 
their  philibeg  and  kilt,  but  never  would  consent 
to  the  laws  or  religious  establishments  of  Eng- 
land. If,  then,  so  important  a  portion  of  the 
British  Island  can  do  so  well  without  any  part 
of  the  common  law,  can  it  be  necessary  for  us 
superstitiously  to  adopt  every  part  of  it  ? 

The  Irish  had  the  common  law  forced  on 
them.  Their  melancholy  history  is  now  well 
understood.  And  from  the  scintillations  of 
exalted  genius  which  emanate  from  the  ruins 
of  Ireland,  it  may  be  imagined  what  a  mass  of 
excellence  lies  brutalized  and  benumbed  by 
vicious^  institutions. 

*Tbe' Irish  had  an  ancient  code  which  [*  173 
they  revered.  It  was  called  the  law  of  the 
judges,  or  the  Brehon  law.  What  it  was,  it  is 
difficult  to  say;  for  with  the  other  interesting 
monuments  of  that  nation's  antiquity,  it  was 
trodden  under  the  hoof  of  the  satyr  that  in- 
vaded her. 

Sir  William  Blackstone  (1  Com.,  101),  in 
treating  of  the  subjection  of  the  Irish  to  the 
English  laws,  has  had  need  of  all  his  flexibili- 
ty, and  the  authors  he  refers  to  are  chiefly  in- 
terested or  official  calumniators.  After  slightly 
touching  upon  the  conquest,  and  planting  (by 
which  planting  is  meant,  settling  new  advent- 
urers upon  the  tombs  of  the  slaughtered),  he 
says,  the  inhabitants  are,  for  the  most  part, 
descended  from  the  English  ;  which  is  a  mis- 
take, for  one  half  of  them  do  not  use  the  Eng- 
lish language,  even  at  this  day.  "King  John," 
he  says,  "went  over,  carrying  with  him  many 
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able  sages  of  the  law,  and  there,  by  his  letters 
patent,  in  right  of  dominion  of  conquest,  or- 
dained that  Ireland  should  be  governed  by  the 
laws  of  England."  King  John  was  a  vile 
King.  He  murdered  his  brother's  first-born, 
and  made  a  footstool  of  his  neck  for  the  serv- 
ant of  a  Pope  ;  and  if  we  judge  of  his  sages 
by  himself,  we  can  believe  nothing  good  of 
them.  It  is  curious,  that  the  same  author,  in 
the  same  page,  says,  that  the  same  laws  which 
King  John  and  his  sages  then  ordained,  had 
before  been  sworn  to  under  Henry  II.  at  the 
Council  of  Lismore  ;  yet  so  much  were  they 
detested,  that  afterwards  Henry  III.  and 
Edward  I.  were  obliged  to  renew  the  injunc- 
tion. "  And."  adds  the  author,  "at  length,  in 
a  Parliament,  holden  at  Kilkenny,  40  Edw. 
III.,  under  Lionel,  Duke  of  Clarence,  then  Lord 
1 74*]  Lieutenant  of  Ireland,  the  *Brehon 
law  was  formally  abolished,  it  being  declared 
to  be  indeed  no  law,  but  a  lewd  custom,  crept 
in  of  later  times."  What  they  meant  by  a 
lewd  custom,  crept  in  of  later  times,  I  know 
not ;  but  the  Statutes  of  Kilkenny,  which 
•came  after  it,  are,  of  all  laws  that  ever  were 
enacted,  the  most  atrocious  ;  and  lewd,  indeed, 
must  the  custom  be  that  was  not  ill  exchanged 
for  them. 

No  wonder  that  the  "  wild  natives,"  even  in 
the  days  of  Elizabeth,  still  kept  and  preserved 
their  Brehon  law,  of  which  its  enemies  are 
constrained  to  say,  "that  it  was  a  rule  of  right, 
unwritten,  but  declared  by  tradition  from  one 
to  another  (like  the  common  law),  in  which, 
oftentimes,  there  appeared  a  great  show  of 
equity,  though  it  was  repugnant  both  to  God's 
laws  and  man's."  (Edm.  Spencer's  State  of 
Ireland,  p.  1513,  ed.  Hughes.) 

What  happened  in  Ireland  must  happen 
here.,  if  we  acknowledge  ourselves  subject  to 
the  common  law  of  England.  Whatever  stat- 
utes have  modified  the  common  law  in  Eng- 
land to  the  exigencies  of  the  times,  not  having 
force  in  this  country,  we  shall  have  the  laws 
of  the  Tudors  and  the  Stuarts,  unless  we  adopt 
something  like  Poyning's  law,  acknowledg- 
ing our  inferiority  to  the  English,  and  making 
their  laws  our  laws.  The  Irish,  at  one  time, 
could  make  no  laws  in  their  Parliament  that 
were  not  first  certified  under  the  great  seal  of 
England  ;  so  that  the  laws  were  made  first, 
and  the  Parliament  held  afterwards  to  enact 
them.  (4  Inst.,  353.)  Is  not  this  verifying 
the  saying  of  Marquis  Beccaria,  that  the 
judicial  system  of  every  country  is  two  or 
three  hundred  years  behind  its  progress  in 
civilization  ?  Are  we  bound  to  this  by  any, 
and  what  necessity  ? 

175*]  *From  the  books  I  see  in  court  I 
presume  precedents  will  be  quoted  of  English 
indictments  of  similar  nature,  concluding  as 
at  common  law  ;  and  from  that  it  will  be 
argued  that  combinations  of  journeymen  are 
indictable  at  common  law.  But  the  answer  to 
that  is  very  obvious.  The  offense  may  be  by 
statute,  and  by  statute  alone  ;  and  yet  the  in- 
dictment, as  at  common  law,  is  the  proper 
form. 

When  an  offense  is  created  by  statute,  and 
the  statute  gives  no  particular  penalty,  the 
indictment  not  only  may,  but  must,  be  laid  at 
common  law,  and  a  general  judgment  will 
be  given  as  of  a  misdemeanor  at  common  law. 
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(Rexv.  Smith,  2  Doug.,  441.)  Such  precedents, 
therefore,  cannot  prove  that  such  combina- 
tions were  ever  supposed  to  have  been  indict- 
able by  virtue  of  the  common  law,  otherwise 
than  as  contraventions  of  the  English  Statutes, 
which  surely  have  no  force  with  us. 

In  an  Irish  work  (Bollon's  Justice,  lib.  2, 
ch.  5,  sec.  24)  of  great  authority,  which  has 
been  several  times  printed  in  England,  there  is 
a  passage  which  very  clearly  illustrates  this 
position.  "If  any  tradesmen,  artificers,  labor- 
ers or  servants  shall  combine  and  conspire 
not  to  work  at  rates  fixed  by  the  justices,  this 
is  a  misdemeanor  at  common  law,  and  punish- 
able with  fine  and  imprisonment."  The  fixing 
of  rates  by  the  justices  is,  by  virtue  of  the 
Statutes  of  Laborers,  in  force  in  Ireland,  be- 
ing fixed  by  statute.  The  combining  to  violate 
that  Statute  is  an  offense  indictable  as  at  com- 
mon law,  but  there  would  be  no  misdemeanor 
without  the  Statute.  In  Rexv.  Crisp,  Tremp.  P. 
C.,  82,  which  was  for  a  statutable  conspiracy, 
the  indictment  has  this  averment  in  the  body 
*of  it,  "contra  leges  et  statula  hujus  [*17O 
regni  anglm,"  and  yet  it  concludes  as  at  com- 
mon law,  viz. :  contra  pacem. 

Through  all  the  counts  of  this  indictment, 
it  is  to  be  remarked  that  there  is  but  one  overt 
act  stated  which  can,  in  any  sense,  be  held 
criminal,  and  that  is  conspiring  to  refuse  to 
work  unless  under  certain  conditions.  I  should 
like  to  know  what  law  compels  a  man  to  work 
upon  terms  not  advantageous  or  agreeable  to 
him.  As  to  those  counts  which  contain  no 
overt  act,  but  merely  charge  the  defendants 
with  conspiring  to  impoverish,  by  indirect 
means,  and  impoverishing  by  indirect  means, 
I  scarcely  think  them  worth  an  observation. 
They  have  all  the  kinds  of  uncertainty  which 
renders  an  indictment  a  nullity.  I  shall,  how- 
ever, leave  the  indictment  to  be  analyzed  by  my 
learned  colleague,  who  will  do  more  justice  to 
the  subject.  The  observations  which  the 
novelty  and  importance  of  this  cause  have 
dtawn  from  me,  having,  on  mere  preliminary 
topics,  gone  to  too  great  lengths,  a  few  general 
remarks  will  close  what  I  have  to  say. 

Every  conspiracy  must  be  a  trespass — that 
is,  an  illegal  act ;  but  every  trespass  is  not 
an  indictable  offense,  but  in  most  cases  the 
remedy  is  by  civil  action.  The  only  injury 
that  can  be  complained  of,  if  there  be  any, 
must  be  of  a  private  nature,  whether  it  be  to 
Whitess  or  the  masters.  For  instance,  where 
servants  or  apprentices  are  seduced,  there  the 
remedy  is  by  civil  action,  not  by  indictment. 
(3  Burr.,  1321.) 

Before  the  Mutiny  Act  in  England,  soldiers 
bound  to  serve  the  King  in  his  wars  might  quit 
his  service,  unless  flagrante  bello  ;  but  tl^mas- 
ters  here  seem  to  think  *the  journey-  [*'l  7  7 
men  bound  to  serve  them  through  life  for 
whatever  wages  they  choose  to  grant  them. 
The  one  party  must,  in  that  case,  be  more 
than  kings,  and  the  other  less  than  subjects. 

Whitess  had  become  one  of  their  soceity, 
and  agreed  to  their  regulations.  They  are 
charged  with  combining  not  to  work  with 
Whitess  (for  such  is  the  substance  of  it)  till  he 
should  pay  the  fine  he  had  agreed  to  pay  for 
breaking  their  rules  and  orders.  AVhat  is 
there  indictable  in  all  that,  supposing  it 
ever  so  true  ?  That  they  will  not  work  for  the 
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employers  who  employ  him.  What  is  that 
more  than  saying  they  will  not  work  along 
with  him  who  is  not  contented  to  abide  by 
them  ? 

I  think  the  law  of  Solon  applies  to  this  case, 
which  declared  that  in  times  of  public  division 
no  man  should  be  neutral.  That  law  has,  per- 
haps,more  wisdom  than  appears  at  first  view.  It 
tended  to  obviate  the  evils  of  deception  and  dis- 
simulation. It  prevented  matters  from  being 
carried  to  extremity,  as  it  gave  each  party  a  clear 
knowledge  of  its  own  strength,  and  furnished 
a  measure  by  which  the  success  of  the  strug- 
gle might  be  foreseen,  and  useless  contest 
avoided.  But  how  is  it  here  ?  Whitess  vio- 
lates the  rules  and  ordinances,  to  the  observ- 
ance of  which  he  had  bound  himself.  He 
goes  to  the  adversaries'  camp,  and  because 
they  will  not  go  with  him  they  are  indicted. 
If  all  the  masters  were  on  one  side,  and  all  the 
workmen  on  the  other,  the  contest  must  soon 
<?nd  sufficiently  to  the  advantage  of  the  em- 
ployers. If  the.  majority  of  the  workmen 
were  content  with  their  wages  the  ma- 
jority would  be  harmless  ;  but  if  an  indi- 
vidual will  seek  to  better  himself  at  the  ex- 
pense of  his  fellows,  when  they  are  suffering 
privation  to  obtain  terms,  it  is  not  hard  that 
178*]  they  leave  him  to  his  employers ;  *and 
the  most  inoffensive  manner  in  which  they 
can  show  their  displeasure  is  by  shaking  the 
dust  off  their  feet,  and  leaving  the  shop  where 
he  is  engaged.  If  they  do  this  without  vio- 
lence or  fraud,  without  breach  of  the  peace, 
disorder  or  violation  of  any  contract,  duty  or 
moral  obligation,  it  is  burlesque  to  call  that  a 
conspiracy  indictable. 

If  it  be  clear  from  all  these  authorities  that 
such  indictments  are  not  conformable  to  our 
laws  or  Constitution  ;  that  none  such  were  ever 
known  in  England  till  the  time  of  the  Statutes 
of  Laborers  ;  and  that  none  such  were  ever 
prosecuted  to  judgment  in  America,  because 
there  never  were  any  such  statutes  :  then  I 
shall  conclude  with  the  words  of  Judge 
Tucker,  an  author  worthy  of  confidence, 
"  that  neither  the  law  of  England,  nor  that  of 
any  other  country,  can  have  any  obligation  in 
this  State ; v  and  that  no  offense  created  by 
statute  in  England  can,  for  that  reason,  be 
deemed  an  offense  against  the  United  States  ; 
and  that  all  statutory  offenses  against  the  laws 
of  England  are,  therefore,  only  to  be  regarded 
as  offenses  in  that  kingdom,  and  not  as  having 
any  existence  either  in  the  State  of  Virginia  or 
in  the  United  States."  The  same  may  surely 
be  said  of  New  York,  where  the  whole  body 
of  the  English  Statutes  has  been  at  once  re- 
pealed, and  where  the  Statutes  which  created 
the  offense  here  indicted  never  were  in  force 
at  any  time. 

I  have  now  only  to  apologize  to  the  court  for 
the  unavoidable  length  of  my  argument,  to  re- 
turn my  thanks  for  its  patient  indulgence,  and 
to  commit  my  clients  to  its  protection  ;  leav- 
ing to  my  learned  associate  to  complete  the 
argument  which  I  have  left  so  imperfect. 
179*]  *Mr.  Golden.  I  cannot  in  justice  to  my- 
self omit  on  this  occasion  to  state  that  my  en- 
gagements in  the  other  court,  -which  is  now  in 
session  in  another  part  of  the  Hall  ,has  been  such 
during  the  very  few  days  which  have  elapsed 
since  this  indictment  was  presented,  that  it  has 
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been  utterly  impossible  for  me  to  pay  so  much 
attention  to  the  subject  under  consideration 
as,  from  its  nature,  would  be  requisite  for  a 
satisfactory  discharge  of  the  task  I  am  now 
about  to  perform  ;  but  so  far  as  my  clients  are 
concerned,  they  can  have  no  cause  to  regret 
that  I  am  not  so  well  prepared  as  I  might  have 
been,  because  the  ability,  industry,  wit  and 
ingenuity  of  the  counsel  with  whom  they  have 
done  me  the  honor  to  associate  me,  has  not 
left  it  possible,  as  I  think,  to  add  much  to 
what  he  has  said  in  support  of  their  cause. 

To  insure  a  favorable  decision  from  the 
court  on  our  motion  to  quash  this  indictment 
for  a  conspiracy,  I  shall  think  it  sufficient  to 
establish  these  two  principles  as  law  : 

1st.  That  a  conspiracy  to  do  any  act  is  not 
indictable  unless  the  act  to  be  done  is  unlaw- 
ful ;  and, 

2d.  That  it  must  appear  upon  the  face  of  the 
indictment  that  the  act  to  be  done  is  unlaw- 
ful ;  or,  according  to  an  authority  to  which  I 
shall  by  and  by  refer  the  court,  whatever  cir- 
cumstances are  necessary  to  show  the  act  un- 
lawful must  be  set  out,  which  indeed  is  but  a 
corollary  from  the  first  proposition.  It  will 
follow  that  if  the  indictment  which  is  now  be- 
fore the  court  does  charge  the  defendants  with 
a  combination  or  confederacy  to  do  an  unlaw- 
ful act,  or  if  the  indictment  does  not  show 
that  the  act  which  it  charges  them  with  hav- 
ing conspired  to  do  was  unlawful,  the  indict- 
ment must  be  quashed. 

As  to  the  first  principle  which  I  have  men- 
tioned, it  appears  to  me  a  self-evident  proposi- 
tion, and  I  shall  not  *attempt  to  offer  [*18O 
any  argument  to  support  it  until  I  hear  that 
the  counsel  opposed  to  us  mean  to  deny  it.  If 
they  do,  they  must  intend  to  maintain  its  con- 
verse ;  that  is  to  say,  they  must  endeavor  to 
establish  that  every  combination  or  confed- 
eracy to  do  a  lawful  act  is  an  offense.  It 
seems  to  me  that  it  is  only  necessary  to  advert 
to  what  would  be  the  infallible  consequences 
of  adopting  such  a  principle,  to  show  its  ab- 
surdity. If  a  conspiracy,  whether  to  do  right 
or  wrong,  be  unlawful,  the  parties  to  every 
association  would  be  offenders  ;  all  our  re- 
ligious, benevolent,  charitable  and  political 
societies  would  be  violations  of  the  law.  And 
I  do  not  know  why  upon  this  principle  carried 
to  its  extent,  men  who  unite  their  means  and 
exertions  for  mercantile  gain  would  not  be 
criminals. 

The  numerous  counts  in  the  indictment  will, 
for  the  purposes  of  the  argument  which  I  am 
about  to  offer,  admit  of  a  classification  ;  and 
I  shall  consider  them  under  the  following 
arrangement:  the  first,  second,  third  and  eighth 
counts  may  form  one  class  ;  the  fourth,  fifth 
and  ninth  counts  form  a  second  class ;  and 
the  sixth  and  seventh  counts  will  have  a  sepa- 
rate consideration. 

The  first,  second,  third  and  eighth  counts 
have  each  a  similar  recital,  by  which  the 
offense  charged  in  each  of  these  counts  against 
the  defendants  is  introduced.  This  recital 
states  that  the  defendants,  intending  to  form 
a  club,  and  to  make  illegal  by  laws,  and  to 
extort  money,  did  conspire. 

It  is  to  be  observed  that  here  is  no  charge 
against  the  defendants.  This  recital  is  mere 
matter  of  inducement.  It  is  not  said  that  they 
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conspired  to  form  a  club,  or  to  make  illegal 
by-laws,  or  to  extort  money ;  but,  on  the  con- 
trary, the  conspiracy  is  charged  to  have  taken 
181*]  place  *subsequently  to  these  intentions, 
which,  from  aught  that  appears  on  the  indict- 
ment, were  harbored  by  the  defendants,  sep- 
arately and  individually,  before  the  conspir- 
acy was  formed.  Nor  is  it  stated  that  the 
conspiracy  was  for  either  of  these  illegal  pur- 
poses, if  they  were  illegal,  but  for  totally  other 
objects.  It  cannot  be  considered,  I  think, 
that  the  defendants  are  to  be  put  to  answer 
these  recitals  as  criminal  accusations,  because 
there  is  nothing  in  the  recitals  which  charge 
anything  against  the  defendants  as  an  offense. 
On  the  contrary,  all  that  is  said  in  the  recitals 
is  but  to  introduce  the  charge  of  conspiracy 
which  immediately  follows  the  recital  in  each 
count. 

But  let  us  suppose  the  matter  contained  in 
the  recitals  was  put  in  the  form  of  a  charge  in 
the  most  positive  and  direct  manner.  As,  for 
instance,  if  the  indictment  had  said  that  the 
defendants  did  intend  to  form  a  club.  First, 
let  me  ask,  is  an  intention  of  any  kind,  though 
it  be  to  commit  ever  so  atrocious  an  offense, 
punishable  by  the  common  law  ?  I  think  I 
may  venture  to  answer  that  it  is  not.  Then 
much  less  can  an  intention  to  form  a  club  be 
so.  And  however  immoral  it  may  be  in  an 
individual,  or  any  number  of  individuals,  to 
have  an  intent  to  pass  illegal  by-laws,  or  to 
extort  money,  it  is  an  immorality  for  which 
they  are  not  answerable  to  any  human  laws. 

Another  objection  to  this  part  of  the  indict- 
ment is,  that  if  the  public  prosecutor  had 
intended  to  make  this  intent  to  pass  illegal  by- 
laws, and  to  extort  money,  a  part  of  the  sub- 
stance of  his  charges  against  the  defendants, 
he  should  have  set  out  in  his  indictment  what 
illegal  laws  they  did  intend  to  pass,  that  the 
court  might  see  that  they  were  illegal  ;  and 
182*]  he  should  also  have  stated  *by  what 
means  they  did  intend  to  extort  money.  If 
there  was  a  direct  charge  that  the  defendants 
did  pass  illegal  by-laws,  and  that  they  did 
extort  money,  the  indictment  could  not  be  sup- 
ported without  a  specification  of  the  laws 
passed,  and  of  the  means  of  extortion,  as  I 
shall  by  and  by  show  to  the  court  when  I 
come  to  consider  the  counts  which  I  have 
arranged  in  a  second  class.  Certainly,  then, 
this  charge  of  an  intent,  and  that  introduced 
by  way  of  recital  only,  can  never  be  suffiqient. 

I  think  it  will  appear  from  what  I  have  said, 
that  in  these  recitals  there  is  no  crime  suffi- 
ciently charged  against  the  defendants.  And 
I  beg  the  court  to  observe  that  the  recitals  are 
entirely  independent  of  what  may  be  called 
the  substantial  parts  of  the  indictment.  As 
they  can  in  no  manner  assist  the  charge  of 
conspiracy,  so  neither  can  they  derive  any 
support  from  that  charge.  The  recitals,  and 
the  charge  of  conspiracy,  are  as  little  connect- 
ed as  if  they  formed  separate  counts.  Indeed, 
the  recitals  are  in  opposition  to  the  charges  ; 
for  the  recitals  imply  that  the  defendants 
intended  to  do  one  thing,  and  they  are  charged 
with  having  conspired  to  do  another.  They 
intended  to  form  a  club  to  make  illegal  by- 
laws to  extort  money,  and  they  conspired  not 
to  work  in  the  same  shop  with  one  who  was 
not  a  member  of  their  Society  ;  nor  with  any 
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one  who  infringed  their  rules,  until  he  paid 
his  fine ;  nor  with  any  master  who  employed 
more  than  two  apprentices. 

Dismissing  the  recitals  to  these  four  counts, 
I  shall  proceed  to  an  examination  of  the  direct 
charge  contained  in  each,  with  a  view  to  show 
that  the  acts  which  it  is  said  the  defendants 
conspired  to  perform,  are  not  illegal  acts,  and 
therefore  a  conspiracy  to  do  these  acts  is  not 
indictable. 

*The  first  count  charges  that  the  [*  1 83 
defendants  conspired  and  agreed  that  they 
would  not  work  with  any  journeyman  who 
was  not  a  member  of  their  Society.  The  sec- 
ond, that  they  would  not  work  with  any  one 
who  infringed  their  by-laws.  The  third  con- 
tains the  same  charge,  with  the  addition  that 
they  would  not  work  with  an  infractor  of  their 
laws  till  he  paid  a  fine.  And  the  eighth  count 
charges  that  they  would  not  work  for  any 
master  who  employed  more  than  two  appren- 
tices. 

Here  let  it  be  observed  that  the  defendants 
are  not  charged  with  having  conspired  to  do 
any  act,  much  less  an  unlawful  act.  The  agree- 
ment among  them,  as  the  indictment  states,  is 
not  to  act.  Now,  will  it  be  said  that  it  would 
have  been  unlawful  for  these  defendants  or 
any  other  set  of  men,  to  have  come  to  a  reso- 
lution, or  to  an  agreement,  if  you  please,  that 
they  would  not  work  at  all  ?  Let  us  know 
where  is  the  law  that  says  a  man  once  a  laborer 
shall  forever  remain  so  ;  nay,  that  he  shall 
forever  labor.  There  is  no  such  tyrannical 
rule  in  this  country.  And  if  men  may  resolve 
that  they  will  abandon  their  trade  and  live 
idle,  why  may  they  not  make  a  qualified  reso- 
lution of  this  nature  ?  Why  may  they  not  say 
that  they  will  only  work  under  circumstances 
agreeable  to  themselves  ? 

But  to  examine  the  substances  of  the  charges 
in  these  respective  counts  more  particularly. 
So  far  from  having  been  anything  illegal 
or  immoral  in  the  conspiracy  or  agreement 
to  which  these  defendants  were  parties,  the 
court  will  find  that  their  confederacy,  and 
the  rules  which  they  adopted,  were  not 
only  legal  but  highly  meritorious. 

Like  most  other  societies  of  the  same  nature, 
the  Journeymen  Shoemakers'  Society  is  a  char- 
itable institution.  *They  raise  a  fund ,  [*  1 84 
which  is  sacred  to  the  use  of  their  helpless  or 
unfortunate  members,  and  to  the  relief  of  the 
widows  and  orphans  of  their  departed  breth- 
ren. Their  by-laws  are,  each  member  shall 
contribute  to  this  fund.  And  to  induce  every 
one  to  join  the  Society,  while  by  his  labor  he 
may  make  something  to  spare  for  their  fund, 
they  refuse  to  work  with  any  one  who  is  so 
wanting  in  charity  as  not  to  join  them.  And 
as  a  sanction  to  their  laws,  they  have  also 
declared  that  they  will  not  work  with  any  one 
who  shall  break  their  by-laws ;  that  is,  who 
shall  refuse  to  pay  his  dues,  till  he  has  paid  a 
fine.  Who  will  say  that  an  association  of 
this  nature  is  illegal  ?  What  human  laws  can 
presume  to  punish  acts,  which,  according  to 
the  laws  of  God,  are  deserving  of  rewards  even 
in  heaven  ?  Or  can  it  be  said  that  the  resolu- 
tion not  to  work  for  a  master  who  employed 
more  than  two  apprentices,  was  unpraisewor- 
thy  ?  The  masters  were  in  the  habit  of  crowd- 
ing their  shops  with  more  apprentices  than 
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they  could  instruct.  Two  was  thought  as 
many  as  one  man  could  do  justice  by.  The 
journeyman  shoemakers  therefore  determined 
to  set  their  faces  against  the  rapacity  of  the 
masters,  and  refused  to  work  for  those  who 
were  so  unjust  as  to  delude  with  the  promise 
of  instruction  which  it  was  impossible  they 
could  give.  In  England,  the  Legislature  has 
interfered  on  this  point,  and  has  by  statute 
limited  the  number  of  apprentices  which  cer- 
tain tradesmen  may  take. 

It  is  to  be  observed  that  neither  of  these 
counts  charge  that  the  design  of  the  defend- 
ants was  to  raise  their  wages.  And  though  it 
should  be  admitted  that  a  conspiracy  to  raise 
their  wages  would  subject  the  defendants  to 
185*]  an  indictment,  *yet  I  doubt  if  any  au- 
thority can  be  found  to  support  an  indictment 
for  charges  like  these. 

The  fourth,  fifth  and  ninth  counts  form 
another  class,  my  objections  to  which  I  shall 
proceed  to  submit  to  the  court. 

The  fourth  count  charges  that  the  defendants, 
intending  to  injure  E.  W.,  conspired,  by  wrong- 
ful and  indirect  means,  to  impoverish  him,  and 
hinder  him  from  following  his  trade,  and  that 
they  did,  in  pursuance  of  their  conspiracy, 
indirectly  hinder  him  from  following  his  trade. 

The  fifth  count  varies  from  the  fourth  only 
in  this,  that  it  does  not  charge  that  the  defend- 
ants effected  the  design  of  their  conspiracy. 
And  the  ninth  count  is  similar  to  the  fifth, 
except  that  it  charges  that  the  conspiracy  was 
to  injure,  by  indirect  means,  certain  master 
workmen  who  are  named. 

Now  it  may  well  have  been  that  the  defend- 
ants intended  to  injure  the  persons  named  in 
these  counts,  by  indirect,  yet  by  perfectly  law- 
ful means.  If  they  had  agreed  that  they 
would  work  better  or  cheaper  than  the  per- 
sons named,  this  would  have  been  an  indirect 
means  of  injuring  them.  If  they  had  com- 
bined in  the  invention  of  some  improvement 
in  the  cordwainer's  art,  which  should  have  en- 
titled them  to  a  patent,  this  would  have  given 
the  defendants  a  monopoly  which  could  not 
fail  of  being  an  indirect  means  of  injuring  all 
who  were  not  sharers  in  it.  If  they  had 
agreed  to  increase  the  number  of  master  work- 
men in  our  city  by  inducing  those  who  are 
now  settled  elsewhere  to  take  their  abode  with 
us  ;  or,  if  the  defendants  had  agreed  that  they 
would  no  longer  work  as  journeymen,  but  es- 
tablish themselves  as  masters.  All  these 
186*]  would  have  been  indirect  *means  of 
impoverishing  and  injuring  other  persons  en- 
gaged in  the  trade.  But  will  it  be  said  that 
indirect  means  like  these  would  be  unlawful 
means  ?  I  am  sure  it  will  not.  It  follows, 
then,  that  the  defendants  are  not  charged  by 
•either  of  these  counts  with  a  conspiracy  to 
do  an  unlawful  act. 

But  if  we  should  say  that  by  the  terms 
"wrongful,  wicked,  and  indirect  means,  are  to 
be  intended  unlawful  means,  then  there  re- 
mains the  important  objection,  that  the  indict- 
ment does  not  specify  the  necessary  circum- 
stances to^show  that  the  intended  means  were 
unlawful. 

In  Hale's  History  of  the  Pleas  of  the  Crown, 
it  is  said  that  an  indictment  is  nothing  else 
but  a  plain,  brief  and  certain  narrative  of  an 
offense  committed  by  any  person,  and  of  the 
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necessary  circumstances  that  concur  to  ascer- 
tain the  fact  and  its  nature.  (2  Hale's  H.  P. 
C.,  169.) 

In  Bacon's  Abr.,  tit.  Indictment,  G,  where 
the  court  will  find  a  number  of  authorities 
quoted  to  the  same  point,  it  is  said  that  an  in- 
dictment must  expressly  allege  everything 
material  in  the  description  of  the  substance, 
nature,  and  manner  of  the  crime  ;  for  no  in- 
tendment  shall  be  admitted  to  supply  a  defect 
of  this  kind. 

Again,  in  the  same  book  (vbi  supra),  it  is 
said  that  the  whole  fact  ought  to  be  set  forth 
with  such  certainty  that  it  may  judicially  ap- 
pear to  the  court  that  the  indfctors  have  not 
gone  upon  insiafficient  premises. 

Conformably  to  these  principles,  it  has  been 
decided  "  that  an  indictment  of  perjury,  not 
showing  in  what  manner,  and  in  what  court, 
the  false  oath  was  taken,  is  insufficient."  So, 
in  The  King  v.  Mason,  2  T.  It.,  581,  it  was  ad- 
judged that  an  indictment,  charging  the  de- 
fendant with  obtaining  money  by  false  pre- 
tenses, was  insufficient,  as  it  *did  not{*187 
show  what  the  false  pretenses  were.  In  the 
case  of  Rex  v.  Munon,  Str.,  1127,  an  indict- 
ment for  procuring  a  note  by  false  tokens  was 
held  bad,  because  it  did  not  specify  what  the 
false  tokens  were. 

The  idea  of  indicting  these  defendants  upon 
these  general  words,  it  is  very  probable  has 
been  taken  by  the  person  who  drew  this  indict- 
ment from  an  expression  in  Hawkins'  Pleas  of 
the  Crown,  which  I  have  no  doubt  will  be 
often  quoted  by  the  adverse  counsel ;  for  I 
believe  no  precedent  for  such  an  indictment 
can  be  produced.  Sergeant  Hawkins  (B,  1, 
ch.  72)  says  that  a  person  may  be  punished  for 
confederating  "  by  indirect  means  to  impov- 
erish a  third  person."  But  does  it  follow,  that 
by  these  general  expressions  Hawkins  meant 
to  say  that  the  confederacy  would  be  unlaw- 
ful, though  the  proposed  indirect  means  were 
lawful  ?  Much  less  can  it  follow  that  he  in- 
tended to  say  that  it  was  not  necessary  to  spec- 
ify the  means  in  the  indictment.  Suppose 
there  were  a  statute  which  enacted  that  to  im- 
poverish another  by  indirect  means  should  be 
a  crime,  would  it  not  be  sufficient  to  pursue  in 
the  indictment  the  words  of  the  statute,  and  to 
omit  in  an  indictment,  in  such  a  statute,  what 
were  the  indirect  means  to  which  the  defend- 
ant had  resorted  ? 

If  general  charges  of  this  nature  could  be 
supported,  no  man  put  to  answer  them  would 
know  from  his  accusation  how  to  prepare  for 
his  defense  ;  for  he  might  not  learn,  till  he 
heard  it  from  the  mouths  of  his  accusers  on 
his  trial,  what  were  the  circumstances  alleged 
against  him. 

Reserving  any  further  observations  on  these 
counts  of  the  second  class  till  I  have  had  the 
pleasure  of  hearing  the  learned  counsel  con- 
cerned for  the  prosecution,  I  shall  proceed  to 
*submit  to  the  court  some  remarks  on  [*188 
the  sixth  count.  Supposing  it  to  be  unlawful 
for  tradesmen  to  conspire  to  raise  their  wages, 
let  me  beg  the  court  to  remark  that,  there  is  no 
such  charge  against  the  defendants  in  this 
count.  The  charge  is  of  a  very  different  nat- 
ure. It  is,  that  they  agreed  that  they  would 
not  work  under  certain  prices.  Now  let  me 
ask,  if  these  persons  had  agreed  not  to  work  at 
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all,  is  there  in  this  country  a  law  to  compel  a 
man  to  work  if  he  chooses  to  remain  idle  ? 
What  law  is  there  to  punish  the  lazy  lawyer, 
the  negligent  merchant,  or  sleepy  parson  ?  If 
there  be  none  for  persons  of  these  classes,  by 
what  authority  can  you  punish  the  idle  shoe- 
maker ?  And  if  a  man  may  lawfully  deter- 
mine to  live  in  idleness,  why  may  he  not  make 
qualified  his  resolution  not  to  work  but  on 
certain  conditions  ?  Why  is  it  not  lawful  for 
him  to  say  I  will  work  if  you  will  pay  me  at  a 
certain  rate,  but  if  you  will  not  do  this  you 
must  go  without  my  work  ?  There  is  no  law 
in  this  country,  and  I  believe  I  might  say 
there  is  no  law  on  earth,  which  denounces  as 
illegal  such  conduct.  There  is,  therefore,  no 
charge  in  this  count  to  do  an  illegal  act ;  but 
objections  which  have  been  made  to  other 
counts  again  occur  as  applicable  to  this.  In 
the  language  of  an  authority  I  have  quoted, 
"  the  circumstances  necessary  to  constitute 
the  imputed  crime,  are  not  set  out."  One  of 
these  circumstances  is,  that  the  defendants 
were  not  content  to  work  for  usual  wages. 
Yet  there  is  no  specification  of  what  the  usual 
wages  were,  nor  is  it  shown  that  the  prices 
which  they  had  limited  for  themselves  were 
over  these  usual  wages.  It  will  not,  I  presume, 
be  contended  that  it  would  have  been  a  crime 
if  the  defendants  had  agreed  that  they  would 
be  content  with  less  than  the  usual  rates.  How 
189*]  does  it  appear,  then,  that  their  *prices 
were  not  below  what  was  the  customary  com- 
pensation ?  We  must  recollect  that  the  author- 
ities to  which  I  have  already  referred  the 
court,  show  that  in  an  indictment  nothing  is 
to.be  taken  by  intendment.  It  is  worthy  of 
remark  that  the  framer  of  this  indictment  was 
so  conscious  that  he  was  not  charging  the  de- 
fendants with  a  conspiracy  to  do  an  unlawful 
act,  that  he  has  departed  from  the  usual 
phraseology  in  this  respect  and  omitting  the 
word  unlawfully,  has  contented  himself  with 
alleging  that  the  defendants  wickedly  and  cor- 
ruptly conspired. 

I  have  said  that  this  count  does  not  express- 
ly charge  the  defendants  with  a  conspiracy  to 
raise  their  wages ;  and  that  no  such  charge 
can  be  made  out  by  implication ;  and  that  of 
course  the  allegation  that  they  would  not 
work  under  certain  prices,  cannot  amount  to 
a  charge  that  they  intended  to  raise  their 
wages  above  the  usual  prices.  But  I  shall 
admit,  for  the  sake  of  argument,  that  this  in- 
dictment does  contain,  in  legal  form,  an  accu- 
sation, that  the  defendants  did  unlawfully  con- 
spire to  raise  the  price  of  their  labor  above 
what  were  the  customary  wages  at  the  time  of 
the  conspiracy.  And  this  will  bring  us  to  an 
important  consideration  ;  because  I  shall  con- 
tend, and  I  hope  to  satisfy  the  court,  that 
neither  by  the  common  law  of  England,  nor 
by  the  laws  of  this  country,  was  such  a  con- 
spiracy punishable ;  for  by  neither  the  one 
nor  the  other,  would  it  be  a  conspiracy  to  do 
an  illegal  act. 

A  conspiracy  to  do  an  act  which  is  forbidden 
by  the  law,  is  a  conspiracy  to  do  an  illegal  act, 
and  therefore  such  a  conspiracy  is  a  crime. 
And  every  indictment  for  such  a  conspiracy 
must  be  an  indictment  at  common  law,  and 
not  an  indictment  upon  the  Statute  ;  because 
19O*]  the  Conspiracy  is  a  common  law  of- 
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ense  ;  the  Statute  only  giving  to  the  act  to  be 
done  that  unlawful  character  which  is  neces- 
sary to  make  the  conspiracy  illegal. 

It  is  only  on  this  ground  that  the  conspira- 
cies to  raise  wages  are  indictable  at  common 
law  in  England.  For  I  believe  I  may  venture 
to  assert,  that  no  instance  of  an  indictment 
for  a  conspiracy  of  this  nature  can  be  found 
that  was  prior  to  the  Statutes  passed  in  Eng- 
land for  regulating  the  wages  of  her  crafts- 
men. 

I  have  traced  these  Statutes  for  regulating 
wages  as  far  back  as  to  the  beginning  of  the 
fourteenth  century,  33  Edw.  I.  Other  statutes 
on  the  same  subject  were  passed  in  the  reigns 
of  Rich.  II.,  Edw.  III.,  and  of  Elizabeth  (vide 
Keb.,  Stat.  69  ;  2  Reev.  Hist.  Eng.  Law,  388, 
389;  4  Burns  Just.,  164). 

These  Statutes,  or  some  of  them,  made  it 
unlawful,  not  only  for  an  individual  crafts- 
man to  ask  or  receive  more  than  a  specified 
price  for  his  labor,  but  it  made  it  'also  illegal 
for  an  employer  to  give  more  than  at  the 
established  rates.  According,  then,  to  the 
principles  for  which  we  contend,  it  having 
become  by  statute  an  illegal  act  for  one  or 
more  individuals  to  raisej  their  wages,  a  con- 
spiracy to  do  that  act  became  an  offense  pun- 
ishable by  the  common  law  of  England. 

There  is  not  an  authority  in  the  English 
books  which  is  not  consistent  with  this  princi- 
ple. The  case  of  The  Kingv.  Wise,  in  8  Mod., 
whether  it  be  a  good  or  bad  authority,  so  far 
from  being  against  us,  isjn  our  favor;  because, 
it  appears  from  the  report  of  that  case,  that 
the  indictment  was  grounded  on  the  Statute, 
though  it  concluded  at  common  law.  The 
text  of  Hawkins,  and  the  notes  upon  it,  are  all 
reconcilable  to  this  doctrine,  as  are  also  all  the 
authorities  which  are  quoted  in  Hawkins  to 
support  the  principles  he  there  lays  down. 

*In  the  Crown  Cir.  Comp.,  p.  257,  [*191 
at  the  foot  of  an  indictment  at  common  law 
for  a  conspiracy  among  workmen  to  raise  their 
wages,  is  given,  in  a  note,  the  Statute  on  which 
the  indictment  was  founded  ;  thereby  mani- 
festing, I  think,  that  the  author  of  that  book 
thought  that  no  such  indictment  could  have 
been  supported  without  the  Statute. 

In  Douglas,  424,  The  King  v.  Smith  is  the 
case  of  an  indictment  for  obstructing  the  exe- 
cution of  powers  granted  by  statute  for  making- 
a  horse-towing  path  on  the  River  Thames, 
which  it  is  decided  need  not,  and  ought  not, 
to  conclude  against  the  form  of  the  Statute,  on 
the  ground  that  anything  done  in  contraven- 
tion of  a  statute  is  an  illegal  act,  and  as  such 
punishable  at  the  common  law. 

It  is  in  vain,  therefore,  for  the  gentlemen  to 
show  us  English  precedents  for  conspiracies  to 
raise  wages,  concluding  at  common  law,  or  to 
cite  to  us  authorities  which  say  that  such  in- 
dictments may  be  maintained.  We  admit  all 
this.  But  we  say  that  without  the  English 
Statutes,  which  make  the  act  which  is  the 
object  of  the  conspiracy,  illegal,  no  such  in- 
dictments could  be  supported  in  the  English 
courts.  .  * 

But  a  second  position  which  I  have  taken, 
and  which  I  shall  now  attempt  to  support,  is 
that  a  conspiracy  of  this  nature  may  have  been 
criminal  by  the  common  law  of  England, 
independently  of  her  statuable  provisions,  yet 
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that  that  part  of  her  common  law  was  never  in 
force  in  this  country. 

I  presume  that  I  may  take  for  granted  that 
this  country,  when  it  was  settled  by  our  Eng- 
lish ancestors,  was  to  be  considered,  in  relation 
to  the  parent  state,  as  a  desert  and  unculti- 
vated country,  claimed  by  right  of  occupancy 
192*J  *only.  And  that  the  laws  of  coloniza- 
tion which  apply  to  emigrations  from  a  parent 
state  to  such  a  country  were  applicable  to  those 
who  first  planted  themselves  on  these  shores  as 
subjects  of  the  English  monarchy.  For  if 
this  were  to  be  considered  as  a  conquered 
country,  our  common  law  would  be  the  cus- 
toms of  the  Mohawks,  or  of  the  Dutch  ances- 
try ;  or  if  this  were  a  ceded  country  we  should 
have  the  Act  of  Cession  or  Treaty  to  appeal 
to,  to  ascertain  what  laws  were  thereafter  to 
govern. 

If  we  are  to  be  considered  as  the  representa- 
tives of  colonists,  claiming  by  right  of  occu- 
pancy, our  ancestors  brought  with  them  only 
"  such  of  the  laws  of  the  parent  state  as  were 
applicable  to  their  own  situation  and  the  condi- 
tion of  an  infant  colony." 

If  it  were  part  of  the  common  law  of  Eng- 
land, when  our  ancestors  emigrated  to  this 
side  of  the  Atlantic,  that  workmen  should  not 
combine  to  raise  their  wages,  who  can  say  that 
this  was  a  part  of  the  common  law  which  our 
forefathers  brought  with  them  ?  Will  it  be 
contended  that  such  a  rule  was  applicable  to 
their  situation  or  to  the  condition  of  an  infant 
colony  ?  No  man  will  contend.  I  think,  that 
a  law  of  this  kind  can  be  beneficial  in  a  society 
until  its  members  become  numerous,  and  its 
arts  and  manufactures  have  arrived  to  a  state 
which  they  can  only  attain  after  they  have 
progressed  through  ages.  The  infant  colony, 
then,  established  by  our  ancestors  was  not 
governed  by  the  law  now  attempted  to  be 
enforced,  if  it  were  a  part  of  the  English  com- 
mon law.  And  if  it  was  not  the  law  of  the 
colony  in  its  infancy  no  such  law  could  after- 
wards be  imposed  on  the  colonists  by  the  cus- 
toms or  usages  of  the  mother  country.  And  it 
certainly  has  not  been  by  any  legislative  Act 
either  of  the  parent  state  or  of  the  colony. 
11>3*J  *That  the  whole  of  the  common  law 
of  England  is  not  in  force  in  this  State  cannot 
be  denied.  The  Constitution  of  the  State 
adopts  a  part  of  the  common  law  only.  By 
section  35  of  the  Constitution  it  is  declared 
that  such  parts  of  the  common  law  of  Eng- 
land as  made  a  part  of  the  colonial  law  on 
Apr.  19,  1775,  should  be  law  in  this  State. 
Now,  then,  we  call  upon  the  adverse  counsel 
to  show  us  that  this  common  law  of  England, 
which  they  would  now  enforce  here,  was  ever 
a  part  of  our  colonial  law.  To  satisfy  the 
court  that  it  was  so  they  should  have  shown 
that  at  some  time  it  had  been  enforced.  But 
although  hundreds  of  years  have  passed  there 
is  no  instance  of  an  attempt  to  enforce  such  a 
rule.  There  is  not  even  a  tradition  of  there 
having  been  a  prosecution  of  this  nature.  Can 
it  be  believed  that  combinations  of  this  kind 
have  not  before  existed  ?  And  can  there  be 
stronger  evidence  that  this  was  never  a  part  of 
the  colonial  or  common  law  of  the  State  than 
that  no  such  prosecution  under  the  jurisdic- 
tion of  our  courts  has  ever  before  been  heard 
of? 
YATES. 


I  have  had  an  opportunity  of  examining  the 
records  of  the  criminal  proceedings  ftf  our 
tribunals  for  a  great  number  of  years  back. 
I  have  found  an  information  which  was  pre- 
ferred in  the  year  1741  against  certain  bakers 
for  combining  not  to  bake  bread  but  on  cer- 
tain terms.  This  indictment,  however,  con- 
cludes contrary  to  the  form  of  the  statutes. 
And  it  appears  that  no  judgment  was  ever 
rendered  upon  it,  so  that  it  cannot  be  appealed 
to  as  an  authority  on  either  side  ;  or  if  it  is  in 
favor  of  either  it  must  be  the  defendants,  be- 
cause it  appears  that  the  crime  there  charged 
was  laid  as  an  offense  against  some  statutes, 
and  not  as  an  offense  at  common  law. 

*I  have  applied  these  observations  [*194 
to  the  sixth  count,  because  this  is  the  only 
count  on  which  the  question,  whether  it  be 
unlawful  for  workmen  to  raise  their  wages, 
can  arise.  I  must  detain  the  court  a  few  min- 
utes longer  with  some  observations  on  the 
seventh  count,  which  is  the  only  one  that  re- 
mains to  be  examined. 

This  count  must  follow  the  fate  of  the  sixth 
count,  because  every  objection  which  has  been 
made  to  that  count  applies  to  this.  But  there 
are  some  other  objections  to  this  count  which 
I  will  briefly  notice  to  the  court.  The  charge 
is,  that  the  defendants  conspired  and  agreed 
that  they  would  endeavor,  by  threats,  to  in- 
jure E.  W.  and  prevent  his  working.  It  is 
not  said  that  the  defendants  would  prevent  E. 
W.  from  working ;  nor  is  it  stated  what  kind 
of  threats  were  to  be  made  use  of.  It  is  not 
stated  that  their  resolution  to  threaten  E.  W. 
was  ever  communicated  to  him,  or  that  he 
ever  knew  anything  about  it.  How,  then,  could 
this  resolution  injure  him  ?  If  there  be  any 
force  in  the  rule,  that  whatever  circumstances 
are  necessary  to  constitute  the  crime  must  ap- 
pear, certainly  this  count,  when  tested  by  this 
rule,  must  be  bad. 

Finally,  there  is  one  objection  which  applies 
to  this  as  well  as  to  some  other  of  the  counts, 
which  is,  that  it  does  not  appear  with  sufficient 
certainty  who  were  to  be  injured  by  the  con- 
spiracy. This  objection  arises  out  of  a  rule 
which  is  laid  down  in  Hawk.  P.  C.,  ch.  25. 
sec.  71,  "  that  not  only  the  defendants,  but  all 
other  persons  mentioned  in  the  indictment, 
must  be  described  with  convenient  certainty." 
The  last-mentioned  counts  aver  that  the  con- 
spiracy was  to  injure  the  defendant's  masters 
or  other  citizens.  Let  me  ask  who  are  the  de- 
fendant's masters  ?  Will  the  court  recognize 
any  set  of  men  *as  the  masters  of  these  [*195 
defendants  ?  No;  they  are  poor,  honest,  labor- 
ing workmen,  it  is  true,  but  not  slaves. 

1  have  taken  up  more  of  the  time  of  the 
court  with  this  discussion  than  I  expected  to 
have  done.  But  I  will  not  further  trespass  on 
their  patience  by  any  long  apology  for  having 
done  so. 

Mr.  Hiker,  District  Attorney,  for  the  prose- 
cution. May  it  please  the  court  :  two  days 
have  been  consumed  in  argument  by  the  de- 
fendants' counsel.  We .  shall  not  require  so 
many  hours. 

Our  positions  are  these  : 

1.  That  the  common  law  is  the  same  in  this 
country  as  in  England,  with  no  other  excep- 
tions than  those  specified  and  declared. 

2.  That  by  the  common  law  of  England, 
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the  conspiracies  stated  in  the  indictment  are 
criming. 

3.  That  the  counts  are  good  both  in  form 
and  substance. 

But  even  if  they  were  not  so,  this  motion 
ought  not  to  prevail.  Indictments  for  con- 
spiracy are  never  quashed.  For  this,  I  refer 
to  the  case  cited  from  8  Mod.,  321,  although  I 
do, not  mean  to  rely  upon  that  book  generally 
AS  the  highest  authority,  nor  to  press  it  much 
upon  the  court. 

If  one  count  alone  in  an  indictment  be  good, 
though  all  the  rest  be  bad,  the  court  will  not 
quash  the  bill.  Nor  is  the  court  bound  in  any 
case,  ex  debito  juntitw,  to  quash  any  indict- 
ment, but  will  in  this  case  use  its  sound  dis- 
cretion. (Grant  v.  Astle,  Doug.,  703  ;  3  Bac. 
Abr.,tit.  Indictment,  p.  573,  K;  4  Hawk.,  83.) 
196*]  *lf  there  be  a  doubt,  it  is  the  sound- 
est course  not  to  quash  an  indictment,  as  it 
precludes  investigation,  and  prevents  a  decis- 
ion in  the  last  resort. 

As  to  the  general  question  of  the  adoption 
of  the  common  law,  my  argument  is  this  :  The 
Province  of  New  York  was  a  conquered  and 
ceded  country  (5  Hume's  Eng.,  ch.  64,  p.  5), 
and  it  is  not  disputed  that  in  such  case  the 
ancient  law  remains  until  changed  by  the  new 
sovereign.  (1  Bl.  Com.,  108,  109  ;  Campbell  v. 
Hall,  Cowp.,  204.)  All  that  is  incumbent  upon 
us  is,  to  show  that  that  was  done,  and  that  in 
place  of  the  former  laws  of  the  Colony,  the 
common  law  of  England  was  established,  and 
fully  and  entirely  adopted. 

To  prove  that  the  common  law  of  England 
was  so  established  as  the  law  of  the  Colony  of 
N.  Y.,  I  rely  on  the  evidence  of  the  journals 
of  the  Assembly.  (1  Journ.  of  Assemb.,  p.  5.) 

The  patent  to  His  Excellency,  the  Governor 
{p.  5),  contains  a  grant  of  the  common  law  of 
England,  and  every  defect  or  imperfection  of 
their  law  was  to  be  supplied  by  recurrence  to, 
and  adoption  of,  the  laws  of  England.  (Laws 
of  N.  Y.,  by  Bradford,  1691,  pp.  15,  16.) 

As  to  what  one  of  the  counsel  for  the  defend- 
ants has  urged  with  so  much  wit,  vivacity 
and  subtility,  touching  the  unfitness  of  the 
common  law,  I  appeal  to  the  very  authority  of 
those  fathers  of  our  Revolution  whose  shades 
he  has  invoked.  In  that  great  Act  wherein  we 
justify  our  Revolution,  they  are  so  far  from 
complaining  in  terms  of  invective  against  the 
common  law,  that  they  set  it  forth  as  their 
best  birthright  ;  and  their  loudest  complaint  is 
that  they  were  deprived  of  its  valuable  protec- 
197*J  tion  and  its  *beneficial  provisions  ;  and 
if  that  privation  was  so  great  an  evil  as  to  be 
a  valid  cause  of  a  war  and  a  revolution,  we 
must  conclude  that  they  entertained  a  very 
different  sentiment  respecting  it  from  that  of 
the  counsel  who  has  appealed  to  them. 

Since,  then,  the  sovereign  can  legislate  in  a 
ceded  or  conquered  country,  the  patent  of  the 
King,  according  to  the  authority  of  Lord 
Mansfield,  is  conclusive.  (Cowp.,  204.) 

The  Constitution  of  the  State  of  N.  Y.  runs 
thus:  "And  this  convention  doth  further,  in 
the  name  and  by  the  authority  of  the  good 
people  of  this  State,  ordain  and  declare,  that 
such  parts  of  the  common  law  of  England  and 
Great  Britain,  and  of  the  Acts  of  the  Legisla- 
ture of  the  Colony  of  New  York,  as  together 
did  form  the  law  of  the  said  Colony  on  the 
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nineteenth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  seventy- 
five,  shall  be  and  continue  the  law.  of  this 
State,  subject  to  such  alterations  and  provis- 
ions as  the  Legislature  of  this  State  shall,  from 
time  to  time,  make  concerning  the  same." 

And  this  Convention  doth  further  ordain  : 
"  That  the  resolves  or  resolutions  of  the  Con- 
gresses of  New  York,  and  of  the  Convention 
of  the  State  of  New  York,  now  in  force,  and 
not  repugnant  to  the  government  established 
by  this  Constitution,  shall  be  considered  as 
making  part  of  the  laws  of  this  State;  subject, 
nevertheless,  to  such  alterations  and  provisions 
as  the  Legislature  of  this  State  may  from  time 
to  time  make  concerning  the  same."  (Laws of 
N.  Y.,  p.  15,  sec.  35.) 

In  the  body  of  this  section  are  these  excep- 
tions, viz.:  "  that  all  such  parts  of  the  said 
common  law,  and  all  *such  of  the  said  [*198 
Statutes  and  Acts  aforesaid,  or  parts  thereof, 
as  may  be  construed  to  maintain  or  establish 
any  particular  denomination  of  Christians,  or 
their  ministers,  or  concern  the  allegiance  here- 
tofore yielded  to,  and  the  supremacy,  sover- 
eignty, government  or  prerogatives,  claimed 
or  exercised  by  the  King  of  Great  Britain,  and 
his  predecessors,  over  the  Colony  of  New  York 
and  its  inhabitants,  or  are  repugnant  to  this 
Constitution,  be,  and  they  are  hereby  abrogated 
and  rejected." 

The  only  cases,  then,  in  which  the  common 
law  shall  not  prevail  are  here  defined  ;  but 
from  these  very  exceptions  it  results  that  all 
the  principles  of  the  common  law  which  are 
beneficial  to  the  public,  are  in  full  force.  And 
which  of  them  can  be  more  so  than  those 
which  go  to  preserve  the  community  from 
such  combination  as  would,  if  permitted,  lay 
the  community  at  the  mercy  of  the  conspira- 
tors, by  enhancing  the  price  at  their  will  of  the 
necessary  articles  of  life  ? 

This  conspiracy,  unnaturally  to  force  the 
price  of  labor  beyond  its  natural  measure,  is 
as  dangerous  as  any  kind  of  monopoly,  and  if 
it  be  tolerated,  as  well  may  regratiug,  fore- 
stalling, and  every  other  pernicious  combina- 
tion. 

Suppose  all  the  bakers  in  N.  Y.  were  to 
refuse  to  bake  till  they  received  an  exorbitant 
remuneration.  Suppose  the  butchers  should 
enter  into  a  similar  combination,  and  if  there 
be  impunity  for  these,  why  shall  not  all  other 
artisans  do  likewise  ?  What  will  become  of 
the  poor,  whose  case  the  counsel  takes  so  feel- 
ingly to  heart  ?  The  rich  will,  by  their  money, 
find  supplies  ;  but  what  will  be  the  sufferings 
of  the  poor  classes  ? 

*Suppose  that  some  rich  speculators,  [*199  » 
acting  upon  similar  principles,  should,  in  a 
cold  winter,  combine  to  purchase  up  all  the 
wood,  and  refuse  to  sell  it  but  at  an  extrava- 
gant advance,  should  we  have  no  law  to  pro- 
tect the  poor  against  such  oppression  ?  And 
would  it  be  argued,  that  without  an  express 
statute  the  law  could  furnish  no  remedy.  As 
such  acts  would  be  against  the  public  good, 
and  immoral  in  a  high  degree,  they  would 
therefore  fall  under  the  animadversions  of  the 
general  law  ;  and  as  offenses  against  the  whole 
community,  be  subject  to  public  prosecution. 

There  are  duties  which  every  man  owes  to 
the  society  of  which  he  enjoys  the  benefits  and 
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protection,  which  never  can  be  detailed,  but 
must  be  regulated  by  acknowledged  principles 
of  judicature.  A  baker,  therefore,  who  lives 
by  the  supply  of  the  public,  shall  not  abuse 
that  public  by  a  sudden  interested  and  mali- 
cious withholding  of  his  ordinary  supplies  ; 
but  though  it  were  otherwise,  and  that  every 
individual  was  permitted,  as  far  as  in  him  lay, 
to  distress  his  fellow-citizens,  yet  if  he  com- 
bines with  others  to  do  so,  he  is  guilty  of  a 
•distinct  and  well  defined  offense,  that  of  an 
unlawful  conspiracy,  for  which  he  is  indict- 
able and  punishable. 

We  are  as  far  as  the  defendants'  counsel 
from  saying  that  when  any  man  finds  his  trade 
unprofitable,  or  prefers  another  occupation,  or 
another  course  of  life,  he  is  not  master  of  his 
own  will  ;  nor  that  he  would  in  such  case  be 
indictable. 

Mr.  M'Nally  (M'Nally's  Just.,  tit.  Combina- 
tion, p.  383)  imputes  great  part  of  the  distresses 
•of  the  poor  in  Ireland  to  such  combinations, 
which  shows  that  they  who  would  prevent, 
them,  are  more  the  friends  than  the  oppressors 
of  the  poor. 

2OO*]  *In  Jacob's  Law  Die.  (word  "Con- 
spiracy") the  same  doctrines  as  we  contend  for 
are  laid  down  in  an  elementary  manner  as 
settled  law  ;  and  it  is  there  said  that  the  Stat- 
ute 2  and  3  Edw.  VI.,  ch.  15,  which  is  made 
against  such  combinations,  is  still  in  force,  but 
is  seldom  resorted  to  in  this  case  ;  the  pro- 
ceedings being  usually  by  indictment  for  con- 
spiracy. 

In  the  Crown  Cir.  Cornp.  (Dog.  C.  C.,  p. 
279)  there  is  a  precedent  of  an  indictment  for 
a  conspiracy  to  raise  wages.  It  is  at  common 
law,  and  in  page  280  there  is  a  note  subjoined, 
which  says  that  an  indictment  may  be  drawn 
from  that  form  in  the  Statute,  by  pursuing 
the  words  of  it,  and  concluding  contrary  to 
the  form  of  the  Statute  in  this  case  made  and 
provided  ;  which  shows  the  offense  to  be  in- 
dictable either  on  the  Statute  or  at  common 
law. 

The  authority  of  Hawkins  (Hawk.  P.  C., 
bk.  2,  ch.  25,  sec.  116,  p.  71)  goes  further,  and 
says,  that  though  these  acts  be  offenses  against 
the  statutes,  yet  the  form  of  the  indictment 
must  be  at  common  law. 

So,  in  The  Kingv.  Harris,  4  Durn.  &E., 
202,  it  was  held  that  the  defendant  was 
punishable  by  a  common  law  indictment  for 
the  breach  of  orders  made  by  the  King  and 
Council  ;  those  orders  being  pursuant  to  an 
Act  of  Parliament. 

In  The  Kirvg  v.  Waddington  1  East,  147,  the 
charge  was  engrossing  and  forestalling  hops. 
There  were  several  statutes  referred  to  on  the 
subject  of  engrossing,  all  of  which  were  then 
repealed  ;  and  it  was  held  that  the  repeal  of 
those  statutes  only  left  the  offense  as  it  was  at 
20 1*]  common  *law,  and  that  upon  general 
principles  of  immorality  and  public  detriment, 
it  was  an  indictable  offense. 

Blackstone  (4  Bl.  Com.,  158,  159),  treating  of 
•offenses  against  public  trade,  says  that  buying 
up  large  quantities  of  corn  or  other  dead 
victuals,  with  intent  to  sell  them  again,  must 
•of  course  be  injurious  to  the  public,  by  putting 
it  in  the  power  of  one  or  two  rich  men  to  raise 
the  price  of  provisions  at  their  own  discretion. 
And  so  the  total  engrossing  of  any  commodity 
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with  intent  to  sell  it  at  an  unreasonable 
price,  is  an  offense  indictable  and  finable  at 
the  common  law,  and  the  general  penalty  for 
the  three  offenses  of  engrossing,  regraling  and 
forestalling  (the  Statutes  respecting  them  being 
all  repealed  by  12  Geo.  III.,  ch.  61),  is,  as  in 
other  minute  misdemeanors,  fine  and  impris- 
onment at  the  discretion  of  the  court.  Now, 
as  there  is  no  difference  in  the  principle, 
whether  it  be  to  raise  the  price  of  provisions 
or  of  other  necessary  articles  by  undue  means, 
it  is  in  vain  to  argue  that  they  are  not  equally 
punishable  at  the  common  law. 

The  crime  of  which  the  defendants  stand 
indicted,  is  well  defined  by  Christian,  in  his 
notes  to  the  Commentaries,  where  he  says, 
"  Conspiracy  is  a  confederacy  to  injure  an 
individual,  or  to  do  acts  which  are  unlawful 
or  prejudicial  to  the  community."  (4  _BI. 
Com.,  136,  Christian's  note  4.) 

The  case  of  The  Cock  Lane  Ghost,  Bl.,  348. 
shows  this  still  stronger.  For  there  the  con- 
spiracy was  to  injure  another  by  a  mere  phan- 
tom, which  could  have  no  reality. 

The  case  of  The  King  v.  Kimberly,  1  Lev., 
62,  shows  further,  that  conspiracy  itself  is  an 
offense,  though  no  other  act  be  done  but  that 
of  conspiring  merely. 

Mr.  ttiker  then  cited  a  number  of  precedents 
to  the  various  points  of  his  argument,  which 
will  be  found  in  *the  argument  of  j¥r.[*2O2 
Emmet,  who  took  similar  ground.  In  the  case 
of  TJie  King  v.  Eccles,  reported  in  a  note  by 
the  compiler  of  the  Crown  Circuit  Assistant 
(C.  C.  Ass.,  p.  123),  there  was  an  indictment 
for  conspiracy  by  indirect  means,  to  impoverish 
one  H.  Booth,  and  to  deprive  him  of  the 
exercise  of  his  trade  as  a  tailor.  It  was  moved 
in  arrest  of  judgment  that  the  chaige  was  too 
general,  because  it  did  not  specify  any  partic- 
ular act,  nor  state  by  what  means  the  con- 
spiracy was  effected  ;  but  the  court  held  that 
it  is  not  necessary  to  set  out  the  means  ;  the 
means  of  the  conspiracy  are  evidence  ;  con- 
spiracy is  the  gist  of  the  charge  ;  and  even  to 
do  a  thing  which  is  lawful  in  itself,  by  con- 
spiracy is  unlawful.  The  means  are  immate- 
rial, if  there  was  an  illegal  combination. 

Mr.  Golden  has  not,  in  stating  the  various 
counts  in  the  indictment,  given  them  their  full 
effect.  One  of  them,  for  instance,  states  that 
the  defendants  compelled  Corwiii  to  dis- 
charge Whitess  until  he  should  have  paid  a 
fine  imposed  upon  him.  The  counsel  have 
given  no  reason  why,  if  there  be  even  one 
count  good,  the  whole  indictment  should  be 
quashed. 

Macklin's  case,  C.  C.,  159,  160,  was  an  in- 
dictment for  conspiring  to  ruin  the  prosecutor 
in  his  profession  as  an  actor. 

In  the  same  book  (C.  C.,  133)  is  a  precedent 
against  serge  weavers,  for  refusing  to  work  for 
a  master  who  had  employed  a  man  contrary 
to  certain  rules  entered  into  by  conspiracy. 

In  the  precedent  given  by  Wentworth  (4 
Went.,  100),  no  other  overt  act  is  laid  of  any 
of  the  imputed  charges,  than  the  mere  act  of 
conspiracy  itself.  The  facts  stated,  and  which 
will  be  proved  in  this  case,  are  of  a  nature 
more  hurtful  to  trade  and  to  the  public,  than 
any  set  forth  in  the  printed  cases  or  precedents. 
Such  for  instance  is  that  of  *binding  [*2O3 
themselves  not  to  work  for  employers  who 
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should  have  more  than  two  apprentices  ;  and 
regulating  the  work  and  wages  of  shoemakers 
and  others,  and  imposing  restraints  and  regu- 
lations too  violent  too  be  endured. 

In  this  precedent  the  fourth  count  is  the 
same  as  the  last  in  the  present,  and  concludes 
"to  the  prejudice  of  divers  masters,  &c., 
(Went.,  12.) 

Another  indictment  against  curriers  (Went., 
120)  contains  counts  exactly  similar  to  those 
which  the  counsel  here  would  have  quashed 
for  insufficiency. 

Why  then  arraign  the  common  law  with  so 
much  invective,  or  why  dispute  its  principles 
when  they  are  so  beneficial  and  protecting  ? 
Why  not  give  them  efficacy  in  this  country 
when  their  tendency  is  to  the  public  good  ? 
We  have  hitherto  been  happy  and  safe  under 
the  administration  of  the  common  law,  and 
those  who  framed  our  Constitution  upon  the 
downfall  of  British  superiority  and  empire 
still  found  nothing  more  advantageous  to 
establish  as  a  code  than  the  ancient  common 
law.  Guarded  with  the  exceptions  of  what 
alone  was  exceptionable,  the  doctrines  of 
supremacy  and  prerogative,  and  any  other 
principles, if  such  it  contained,  repugnant  to  our 
Constitution,  certainly  the  restriction  of  illegal 
combinations  to  raise  the  prices  of  articles  of 
necessity  is  as  congenial  to  our  Constitution  as 
any  other  parts  of  the  common  law. 

Let  not  Sampson,  then,  apply  his  force 
blindly  to  pull  down  a  temple  which  it  has 
required  so  many  ages  to  build  up.  Let  it 
stand  and  flourish  until  its  rights  become  ob- 
noxious or  pernicious,  until  something  more 
venerable  or  more  sacred  can  be  substituted  in 
its  stead.  Our  Constitution  has  established  it, 
2O-4*]  subject  to  such  alterations  *as  it  shall 
be  found  to  require.  If  alterations  become 
necessary  let  them  be  duly  considered  and 
adopted,  but  let  not  the  whole  fabric  be  shaken 
or  destroyed. 

Mr.  Emmet.  I  shall  briefly  dismiss  a  con- 
siderable part  of  the  argument  offered  on  the 
other  side,  not  for  any  deficiency  of  respect  to 
the  counsel  from  whom  it  has  proceeded,  or  to 
the  learning  and  research  which  he  has  dis- 
played, but  because  I  do  not  consider  it  en- 
tirely relevant  to  this  cause,  nor  properly  ad 
dressed  to  this  court.  To  the  Legislature,  or 
a  convention,  the  observations  we  have  heard 
upon  the  absurdities  of  the  common  law,  and 
the  impropriety  of  its  being  received  as  a  part 
of  our  legal  code,  might  be  correctly  made  if 
they  were,  in  truth,  well  founded  ;  but  they 
appear  to  me  extremely  misplaced  when  of- 
fered to  a  court,  the  judges  of  which  are 
bound  and  sworn  to  administer  justice  accord- 
ing to  that  common  law,  and  who  certainly 
have  no  authority  to  shake  the  foundations  of 
the  system  under  which  they  themselves  are 
constituted.  Lest,  however,  I  should  be 
thought  by  my  silence  to  acquiesce  in  the  jus- 
tice of  these  observations,  let  me  ask  the  learn- 
ed counsel  how  he  proposes  to  fill  the  void 
which  would  be  created  in  our  jurisprudence 
by  the  entire  and  indiscriminate  abrogation  of 
the  common  law  ?  Has  he  digested  a  better 
code,  and  is  he  prepared  to  submit  it  to  the 
world  ?  If  he  has  I  shall  for  one  willingly 
take  it  into  consideration ;  but  most  assuredly 
I  shall  not,  without  the  most  obvious  and  cer- 
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tain  benefits,  be  induced  to  part  with  that  to 
which  our  habits  of  thinking,  reasoning  and 
acting  are  peculiarly  formed,  to  which  our  in- 
stitutions are  all  adapted,  and  upon  the  im- 
provement of  which  and  the  application  and 
the  fitting  of  it  to  the  Constitution  and  wants 
of  society,  the  wisdom,  industry  and  talents  of 
the  ablest,  most  *judicious  and  up-  [*2O5 
right  men  have  been  laboriously,  unceasingly 
and  immemorially  employed.  If  there  be  in 
any  other  state  or  country  a  disposition  lo 
abandon  the  common  law,  and  try  the  experi- 
ment of  creating  a  new  code  of  civil  conduct, 
let  them  take  the  lead  ;  I  will  not  rashly  fol- 
low. If.  indeed,  the  experiment  should  suc- 
ceed, and  a  greater  portion  of  justice  and  social 
happiness  be  the  result,  this  State,  I  hope,  will 
be  ready  to  adopt  it ;  but  until  then  we  shall 
best  consult  our  interests  if  we  adhere  to  what 
we  know  and  to  what  has  been  perfected  by 
successive  adjudications,  filtered  through  suc- 
cessive generations,  and  purified  from  its  orig- 
inal incongruities  ;  which,  however,  have  been 
erroneously  brought  forward  and  exposed  in 
this  discussion  as  if  they  had  actual  existence 
and  effect.  Indeed,  the  learned  counsel  has 
done  more  ;  he  has  raked  through  the  statute 
books  for  every  extravagant  absurdity  or  folly 
that  the  ignorance  or  weakness  of  our  fore- 
fathers may  have  placed  there  ;  and  he  has  en- 
deavored to  fix  them  as  a  stigma  on  the  com- 
mon law,  with  what  propriety  I  shall  not  stop 
to  inquire,  but  shall  take  the  liberty  of  observ- 
ing that  no  advantage  can  accrue  to  the  com- 
munity from  general  satires  on  the  law  of  the 
land  delivered  in  a  court  of  justice. 

It  is  also  insisted  upon  that  many  parts  of 
the  common  law  of  England  were  never  adopt- 
ed here  ;  and  from  the  supposed  uncertainty 
of  what  may  not  have  been  adopted,  it  is  en- 
deavored to  deduce  an  argument  that  so  much 
relates  to  conspiracies  of  this  description.  The 
weakness  of  this  reasoning  is  obvious  ;  but  in 
truth  there  is  no  uncertainty  as  to  what  parts 
of  the  common  law  have  been  adopted,  and 
what  rejected.  The  Constitution  has  spoken 
on  this  subject.  In  the  35th  article  *it  [*2O6- 
is  ordained,  determined  and  declared  tliat  "all 
such  parts  of  the  common  law  as  may  be  con- 
strued to  establish  or  maintain  any  particular 
denomination  of  Christians  or  their  ministers, 
or  concern  the  allegiance  heretofore  yielded  to, 
and  the  supremacy,  sovereignty,  government 
or  prerogatives  claimed  or  exercised  by  the 
King  of  Great  Britain  and  his  predecessors 
over  the  Colony  of  N.  Y.  and  its  inhabitants, 
or  are  repugnant  to  that  Constitution,  be,  and 
they  are  hereby  abrogated  and  rejected." 
These  are  the  only  exceptions.  In  every  other 
respect  the  common  law,  which  could  have 
been  applied  on  Apr.  19,  1775,  to  any  transac- 
tion within  this  Colony,  if  the  case  calling  for 
its  application  had  then  occurred,  is  now  in 
force.  No  matter  whether  any  such  case  had 
actually  presented  itself,  or  whether  such  ap- 
plication of  the  law  had  then  been  made,  the 
only  point  to  be  considered  is  whether,  if  it 
had  occurred,  there  was  anything  arising  out 
of  the  colonial  situation  of  this  country  which 
would  have  rendered  the  common  law  of  Eng- 
land inapplicable  in  such  a  case.  In  illustra- 
tion of  this  I  may  be  permitted  to  state  what  I 
have  been  informed  of  on  very  respectable  au- 

YATES. 


1806 


JOURNEYMEN  COKDWAINEBB'  CASE. 


206 


thority.  It  is  to  be  observed  that  by  the  same 
article  of  the  Constitution  such  parts  of  the 
English  Statute  Law  as  formed  part  of  the 
law  of  the  Colony  on  that  day  are  continued  as 
the  law  of  this  State.  Under  that  provision 
Mr.  Jones,  since  the  Revolution,  took,  for  the 
first  time,  the  defense  of  twenty  years'  adverse 
possession  in  an  ejectment,  although  it  had 
never  been  done  or  thought  of  while  this  coun- 
try was  a  colony.  But,  nevertheless,  the  de- 
fense, when  urged,  was  admitted,  because  it 
might  have  been  applied  and  used  before  Apr. 
19,  1775.  Although  at  the  first  settling  of  the 
Colony,  or  in  its  infant  state,  the  common  law 
2O7*]  *may  have  found  no  subject  upon 
which  particular  parts  of  it  could  operate,  yet 
it  was  the  birthright  of  the  colonists,  as  a  per- 
manent rule  of  justice,  which,  at  every  new 
period  of  advancement  and  progress,  would 
allapt  itself  to  the  rising  exigency.  If  no 
precedent  could  be  produced  of  such  an  in- 
dictment as  this  antecedent  to  the  Revolution 
(which,  however,  the  counsel  on  the  other 
side  have  themselves  disproved  by  the  produc- 
tion of  an  original  record),  that  might  be  at- 
tributed to  the  paucity  of  manufactures  and 
manufacturers,  which  rendered  such  a  combi- 
nation almost  impossible  and  unknown,  as  in 
truth  it  was  in  England  for  centuries.  But  the 
opposite  counsel  must  go  further,  and  show 
that  if  it  had  occurred  there  was  something 
arising  out  of  the  colonial  situation  of  the 
province  to  render  the  common  law  inapplica- 
ble to  the  punishment  of  such  an  offense.  This 
has  not  been  attempted. 

It  is,  however,  contended  (and  this  is  the 
last  intrenchment  of  iny  adversaries  on  their 
grounds  of  objections)  that  even  in  England 
this  is  not  an  offense  at  common  law,  but  only 
growing  out  of  particular  statutes.  It,  there- 
fore, becomes  my  business  to  show  that  this 
position  is  unfounded.  The  learned  counsel, 
in  support  of  it,  seems  sometimes  to  contend 
that  there  is  no  case  of  conspiracy  at  common 
law,  but  where  it  is  accompanied  with  the 
crimen  falsi ;  as  falsely  prosecuting  in  a  court 
of  justice,  or  falsely  imputing  to  a  third  per- 
son something  infamous  or  injurious  to  him. 
That  there  are  conspiracies  of  this  kind  is  cer- 
tain, and  the  appropriate  punishment  affixed 
to  them  shows  that  they  are  of  a  very  aggra- 
vated nature.  They  induce  an  infamous  pun- 
ishment, by  which  the  convicted  person  be- 
2O8*]  comes  disqualified  from  *giving  evi- 
dence in  a  court  of  justice.  There  are,  how- 
ever, also  conspiracies  not  infamous,  in  which 
the  object  to  be  accomplished  is  only  the 
wrongful  injury  of  a  third  person.  An  in- 
stance of  this  occurs,  very  apposite,  though 
apparently  somewhat  trivial  it  is  to  be  feared, 
in  the  case  of  TJie  King  v.  Cope,  where  several 
were  indicted  for  a  conspiracy  to  ruin  a  card- 
maker,  by  causing  grease  to  be  put  into  the 
paste,  which  had  spoiled  the  cards.  But  to  advert 
to  a  more  important  and  atrocious  case — that  of 
The  King  v.  Delaval  "depends  on  the  same  prin- 
ciples of  private  injury  and  public  police  and 
morality."  There  an  information  was  granted 
against  Sir  Francis  Blake  Delaval  and  others, 
for  a  confederacy  to  assign  over  Miss  Cately, 
then  an  apprentice  to  a  musician,  by  her  own 
consent,  for  the  purpose  of  prostitution.  The 
case  before  the  court  is  also  very  intimately 
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connected  with  public  police  and  prosperity  ; 
and  surely  the  argument  cannot  be  favorably 
received,  which,  if  pushed  to  its  full  extent, 
would  prove  that  a  crime  so  enormous  and 
profligate  as  that  of  Sir  Francis  Delaval  and 
his  associates  is  unpunishable  by  our  law. 
Many  other  cases  might  be  quoted,  which, 
with  those  I  have  already  mentioned,  and 
those  I  shall  of  necessity  cite  in  the  course  of 
my  observations,  clearly  establish  that  the 
crimen  falsi  need  not  enter  into  conspiracy,  as 
a  common  law  offense.  There  is  another  and 
much  more  comprehensive  description  of 
what  constitutes  that  offense  which  we,  in  be- 
half of  the  prosecution,  derive  from  Hawkins' 
Pleas  of  the  Crown  (Vol.  II.,  bk.  1,  ch.  72,  p. 
121),  where  that  learned  author  lays  it  down 
that  "  there  can  be  no  doubt  but  that  all  con- 
federacies whatever,  wrongfully  to  prejudice 
a  third  person,  are  highly  criminal  at  common 
law  ;  as  where  divers  persons  confederate 
^together  by  indirect  means  to  impov-  [*2O9 
erish  a  third  person,"  &c.  To  this  I  add,  a 
fwtwri,  and  what  follows  from  all  the  cases, 
that  a  conspiracy  wrongfully  to  prejudice  the 
public  is  also  highly  criminal.  In  the  editor's 
note  on  this  passage  of  Hawkins,  it  is  stated 
as  flowing  from  the  principle  laid  down  in  the 
text,  that  journeymen  confederating  and  re- 
fusing to  work  unless  for  certain  wages,  may 
be  indicted  for  a  conspiracy,  notwithstanding 
the  statutes  which  regulate  their  work  and 
wages  do  not  direct  this  mode  of  prosecution, 
for  the  offense  consists  in  the  conspiring,  and 
not  in  the  refusal ;  and  all  conspiracies  are 
illegal,  although  the  subject  matter  of  them 
may  be  lawful.  For  this  is  cited  8  Mod.,  11 
and  320,  and  the  opposite  counsel  triumphant- 
ly remark  that  the  note  is  Mr.  Leach's  produc- 
tion and  8  Mod.  most  despicable  authority. 
The  true  consideration,  however,  is,  whether 
the  inference  in  the  note  is  fairly  deduced 
from  the  principle  in  the  text,  and  whether 
that  principle  be  in  itself  correct.  As  to  the 
principle,  it  seems  to  me  indisputable.  Even 
if  it  rested  only  upon  the  authority  of  Haw- 
kins, it  would  rest  upon  the  first  authority  in 
the  Crown  Law,  and  one  which  will  not  mis- 
lead any  judge  who  adopts  it.  But  he  also 
cites  different  authorities  which  support  his 
position,  and  strongly  bear  upon  this  case. 
The  most  important  is  that  of  Rex  v.  Sterling, 
1  Lev.,  125  ;  1  Sid.,  174  ;  1  Keb.,  650.  That 
was  an  information  against  them,  that  they, 
with  divers  other  brewers,  &c.,  did  factiously 
and  unlawfully  assemble  themselves  and  con- 
spire to  impoverish  the  excisemen,  and  gave 
orders  that  no  small  beer,  called  gallon  beer, 
should  be  made,  &c.  This  conviction  was 
supported,  inasmuch  as  the  conspiracy  tends 
to  the  public,  because  it  concerns  the  King's 
revenue;  and  also  inasmuch  as  it  being  [*2 1 0 
averred  and  found  to  be  factiously  and  unlaw- 
fully done,  that  well  enough  explains  what 
kind  of  impoverishment  is  intended.  To  this 
case  it  is  objected  that  it  was  decided  for  the 
prosecution  on  account  of  the  King's  revenue, 
and  that  it  is  founded  on  a  Star  Chamber  de- 
cision, which  in  itself  pollutes  the  authority. 
As  to  the  first  objection,  the  King's  revenue  is 
only  mentioned  as  indicating  the  manner  in 
which  this  conspiracy  tended  to  the  public, 
which  was  one  of  the  principles  adopted  ;  the 
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other  was,  that  a  conspiracy  unlawfully  to  im- 
poverish the  excisemen,  is  also  criminal.  This 
case,  therefore,  shows  that  either  a  conspiracy 
unlawfully  to  prejudice  other  individuals,  or 
the  public  at  large,  is  an  offense.  As  to  the 
Star  Chamber  decision,  that  only  went  to  one 
point  hereafter  to  be  considered,  that  an  overt 
act  need  not  be  done  to  complete  the  offense, 
which  is  likewise  supported  by  the  authority 
of  9  Co.,  Tto  Poulterer's  case,  and  many  other 
decisions  ;  but  I  must  also  observe  that  al- 
though the  summary  and  arbitrary  mode  of 
proceeding  in  that  court  has  rendered  it  justly 
odious,  yet  some  of  the  best  authorities  we 
have  in  our  reports,  particularly  in  Coke's  Re- 
ports, are  Star  Chamber  cases. 

The  principle,  then,  which  Hawkins  lays 
down,  and  for  which  we  contend,  is  fully  sup- 
ported by  authority,  and  indeed  has  never  till 
now  been  called  in  question.  I  shall,  however, 
beg  to  refer  those  who  wish  to  draw  a  line  of 
distinction  between  English  and  American  law 
on  this  subject,  to  3  Wilson's  Lectures,  118, 
where,  treating  of  the  law  as  it  is  in  this  coun- 
try, he  says,  by  that  law  (the  common  law) 
"  all  confederacies  whatever,  wrongfully  to 
prejudice  a  third  person,  are  highly  criminal." 
2 1 1*]  The  principle  then  being  settled,  let  *us 
examine  whether  Mr.  Leach's  inference  from 
it  in  his  note  be  just.  He  cites  8  Mod. ,  against 
which  an  outcry  is  raised  on  the  authority  of 
Burrow.  That  there  are  many  cases  defectively 
reported  in  that  book  is  certain  ;  but  there  are 
also  many  others  the  correctness  of  which  has 
never  been  doubted.  It  is  relied  upon  by  the 
very  latest  writer  on  Crown  Law,  and  that 
where  he  lays  down  the  nature  of  conspiracy 
in  a  manner  very  applicable  to  our  case.  (1 
East's  Crown  Law,  4(52.)  "An  indictment  lies 
wherever  the  conspiracy  is  entered  into  for  a 
corrupt  and  illegal  purpose,  or  for  the  use  of 
unlawful  means  to  effect  a  legal  purpose, 
although  such  purpose  be  not  effected."  In 
the  case  of  The  King  v.  77*6  Journeymen  Tai- 
lors of  Cambridge,  9  Mod.,  11,  the  doctrine  is 
broadly  laid  down  ;  and  in  support  of  it  is 
vouched  the  case  of  The  Tiibwomen  v.  The 
Brewers  of  London,  which  has  puzzled  not 
only  the  opposite  counsel,  but  those  who,  in  a 
neighboring  State,  have  examined  this  ques- 
tion, to  know  where  that  case  is  to  be  found, 
or  what  it  means.  My  learned  friend,  how- 
ever, has  settled  into  the  belief  that  it  means 
the  case  of  The  King  v.  Alderman  Sterling, 
already  commented  upon.  In  this  I  concur, 
though  not  for  the  reasons  he  assigns.  For  it 
having  been  tried  and  decided  in  the  K.  B., 
the  Tubman  of  the  Court  of  Exchequer  could 
have  nothing  to  say  to  it ;  and  even  if  he  had, 
I  do  not  see  why  its  being  conducted  by  an 
officer  called  the  Tubman  of  that  court  should 
entitle  it  to  be  called  the  Tubwomen's  case. 
The  truth,  I  presume,  is,  that  the  small  beer 
called  gallon  beer,  mentioned  in  the  report  as 
being  sold  to  the  poor,  was  hawked  about  as 
similar  beverages  are  in  many  countries,  and 
sold  in  the  streets  by  women,  who,  from  their 
occupation  and  the  vessel  in  which  was  contain- 
212*]  ed*  the  articles  they  sold,  were  called 
Tubwomen.  And  when  the  brewers  of  Lon- 
don combined  not  to  make  or  permit  any  more 
such  beer  to  be  made,  by  which  the  occupa- 
tion of  these  women  was  ruined,  it  is  very 
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probable  that  their  interest  and  activity  against 
the  brewers  made  them  conspicuous  person- 
ages in  the  cause,  and  procured  that  name  to 
the  case.  Be  that,  however,  as  it  may,  the 
case  of  The  King  v.  Sterling  undoubtedly  con- 
tains the  principle  that  supports  the  case  in  8 
Mod.,  that  any  conspiracy  to  do  a  wrongful 
act,  tending  to  public  injury,  or  the  impover- 
ishment of  third  persons,  is  indictable.  But 
it  is  not  on  the  authority  of  8  Mod.  or  the 
Tubiromeris  case  alone  that  the  particular  ap- 
plication of  that  principle  is  founded.  In 
Hawk.,  bk.  2,  ch.  26,  Vol.  IV.,  p.  85,  the  auth- 
or, speaking  of  informations,  and  when  they 
may  be  granted,  recites,  among  other  offences, 
"conspiracies  to  impoverish  a  certain  set  of 
lawful  traders  ;"  and  if  an  information  lies, 
inevitably  an  indictment  will.  In  12  Mod., 
248,  case 427,  Anonymous,  leave  was  given  to 
file  an  information  against  several  plate butlon 
makers  for  combining  by  covenants  not  to  sell 
under  a  set  rate.  Per  Holt,  Ch.  J.:  "It  is 
fit  that  all  confederacies  by  those  of  a  trade  to 
raise  their  rates,  should  be  suppressed."  In 
Bolton's  Justice  (which  the  learned  counsel 
has  cited,  and  the  authority  and  aocuracy  of 
which  I  willingly  admit),  Vol.  II.,  p.  16,  it  is 
laid  down  that  any  such  conspiracy  is  an 
offense  at  common  law,  notwithstanding  there 
are  statutes  to  enable  justices  to  fix  those  rates, 
and  punish  any  one  exacting  more.  In  1  Keb. , 
650  (the  report  of  Rex  v.  Sterling),  it  is  laid 
down  by  Hyde,  Ch.  J.,  that  the  very  conspir- 
acy, without  an  overt  act,  to  raise  the  price 
of  pepper  is  punishable,  or  of  any  other  mer- 
chandise. In  *the  Liber  Ansisarum,  [*213 
27  Edw.  III.,  p.  138,  139,  there  is  set  down  a 
list  of  the  matters  to  be  inquired  of  by  the  in- 
quests of  office  in  the  K.  B.,  and  among  others 
different  conspiracies.  The  19th  article  runs 
thus  :  "  Also  of  merchants,  who  by  covin 
and  alliance  among  themselves,  in  any  year 
put  a  certain  price  on  wools,  which  are  to  be 
sold  in  the  country,  so  that  none  of  them  will 
buy,  or  otherwise  pass  in  the  purchase*  of 
wools  beyond  the  certain  price  which  they 
themselves  have  ordained,  to  the  great  im- 
poverishment of  the  people,"  &c.  Here  is  an 
authority  pretty  nearly  as  ancient  as  any  that 
the  most  profound  researches  of  the  learned 
counsel  have  discovered,  which  does  not  de- 
pend on  either  the  plague,  or  the  Statutes  of 
Laborers,  which  marks  a  conspiracy  to  raise 
the  price  of  an  article  of  merchandise  as  an 
indictable  crime,  independent  of  any  statute  ; 
for  I  challenge  both  my  learned  adversaries 
to  find  any  statute  or  ordinance  bearing  upon 
this  offense.  This  authority  is  dependent  in 
all  its  parts  on  the  common  law,  and  puts  the 
gravamen  on  its  true  footing,  "  the  great  im- 
poverishment of  the  people."  Wool  is  men- 
tioned only  because  it  was  one  of  the  most 
important  articles  of  merchandise  in  those 
days,  and  for  a  particular  illustration,  in  the 
same  way  as  pepper  is  specified  in  Keble,  but 
the  principle  is  of  universal  applicability. 
This  authority  is,  I  think,  perfectly  conclusive; 
but  I  must,  before  I  dismiss  this  point,  allude 
to  the  record  brought  into  court  by  one  of  the 
opposite  counsel.  It  is  an  information  against 
journeymen  bakers  for  a  conspiracy  not  to 
bake  till  their  wages  were  raised.  On  this 
they  were  tried  and  convicted  before  the  Rev- 
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olution  ;  but  as  the  counsel  says,  it  does  not 
appear  that  any  sentence  was  ever  passed, 
214*]  from  which  he  ^concludes  that  judg- 
ment was  arrested.  This  undoubtedly  is  a 
non  sequitur.  The  criminal  may  have  become 
penitent,  and  the  object  of  the  prosecution 
having  been  obtained,  judgment  may  never 
have  been  moved  for  ;  besides,  it  is  well  known 
that  those  records  have  been  in  such  confusion 
that  no  one  can  tell  what  has  happened  in 
almost  any  cause.  But  if  judgment  was 
arrested,  let  me  point  out  the  fault  in  the  in- 
formation on  which  it  may  have  happened. 
It  concludes  against  the  form  of  the  Statute, 
whereas,  it  should  have  concluded  at  com- 
mon law,  even  if  there  had  been  a  colonial 
statute  regulating  that  subject,  which  does  not 
appear.  The  gentlemen  themselves  allow  and 
claim  the  benefit  of  this  doctrine  ;  and  indeed 
it  is  settled  on  the  same  principle  as  governed 
the  case  of  The  King  v.  Smith,  Doug.,.  441, 
which  they  have  cited,  that  where  powers  are 
created  by  statute,  it  is  an  offense  at  common 
law  to  obstruct  the  execution  of  them,  and 
such  an  indictment  ought  not  to  conclude 
against  the  Statute.  On  account  of  this  de- 
fect, perhaps,  judgment  was  never  had  ;  but 
the  learned  counsel,  by  relying  on  this  record, 
admits  that  his  clients'  case  is  similar  to  that 
of  the  bakers',  and  contends  that  such  a  com- 
bination on  their  part  is  not  indictable.  Ob- 
serve, then,  and  let  me  illustrate  the  doctrine 
he  maintains.  Suppose  the  bakers  of  this  City 
were  to  combine  not  to  bake  a  loaf  of  bread 
till  some  demands,  as  to  the  Assize,  were  com- 
plied with  ;  and  that  the  butchers  were  at  the 
same  time  to  combine  not  to  sell  a  pound  of 
meat  till  some  object  of  theirs  should  be 
gained,  what  would  be  the  consequence  ?  A 
misfortune  worse  than  pestilence  would  in- 
stantly befall  the  City.  And  are  we  to  be  told 
that  not  only  the  individuals  of  those  classes 
12  15*]  of  men,  *to  whom,  in  the  general  dis- 
tribution of  employment,  society  has  confided 
the  care  of  providing  for  its  most  important 
wants,  may  singly  abandon  their  duty,  but 
that  those  classes  en  masse,  without  any  inten- 
tion of  permanently  relinquishing  or  changing 
their  occupations,  but  merely  as  a  measure  of 
extortion  from  the  necessities  of  others,  for 
private  interest,  may  lawfully  conspire  to- 
gether to  inflict  the  most  terrible  calamities  on 
the  community  ;  and  this  is  called  the  mere 
exercise  of  individual  rights,  and  the  tolera- 
tion of  it  is  considered  as  sound  political  econ- 
omy !  But  no.  Individual  rights  are  suf- 
ficiently secured  by  letting  every  man,  accord- 
ing to  his  own  will,  follow  his  own  pursuits, 
while  public  welfare  forbids  that  combinations 
should  be  entered  into  for  private  benefit,  by 
the  persons  concerned  in  any  employment  con- 
nected with  the  general  welfare ;  in  which 
combinations  they  would  make  common  cause 
against  the  community  at  large  ;  and  in  which 
the  individual  rights  of  those  in  the  combin- 
ing classes,  who  may  wish  to  be  industrious, 
are  most  grievously  violated  ;  because,  if  they 
were  permitted  to  follow  their  pursuits,  it 
would  tend  to  relieve  society  from  the  extor- 
tions of  the  conspirators.  These  combina- 
tions are  an  infringement  of  that  tacit  compact 
which  all  classes  reciprocally  enter  into,  that 
when  they  have  partitioned  and  distributed 
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among  them  the  different  occupations  con- 
ducive to  general  prosperity,  they  will  pursue 
those  occupations  so  as  to  contribute  to  the 
general  happiness  ;  and  they  are,  therefore,  at 
war  with  public  policy.  But  when  it  is  fur- 
ther considered  that  they  are  always  accom- 
panied with  compulsory  measures  against 
those  of  the  same  class  or  trade,  who  would 
willingly  pursue  their  occupation  with  indus- 
try and  tranquility,  they  are  most  tyrannical 
violations  of  private  right,  and  *inev-  [*21G 
itably  tend  to  the  unjust  impoverishment  of 
multitudes,  either  of  those  against  whom  the 
confederacy  is  directed,  or  of  those  who  are 
forced  into  it,  or  devoted  by  it,  for  exercising 
their  own  individual  rights,  and  refusing  to 
co-operate  with  the  unlawful  association. 

The  authorities  already  laid  before  the  court, 
cannot  be  strengthened  by  additional  refer- 
ences. I  shall,  however,  quote  one  more 
author,  because  his  name  and  character  are 
familiar  to  some  of  the  persons  indicted  who 
now  hear  me,  and  may,  therefore,  tend  to 
convince  them  that  they  have  offended  against, 
the  laws  and  policy,  which  must  be  maintained 
in  every  well  regulated  State.  The  authority 
I  allude  to  is  M'Nally's  Justice  of  the  Peace. 
(Vol.  I.,  p.  383,  tit.  Combination.)  "At  com- 
mon law  all  confederacies  and  combinations 
wrongfully  to  prejudice  any  person  or  the 
public  are  offenses  punishable  by  indictment. 
Combinations  among  masters  and  workmen 
of  various  descriptions  have  been  productive 
of  the  most  serious  consequences  to  the  trade 
and  manufactures  of  Ireland,  have  been  recog- 
nized as  unlawful  by  the  Legislature,  and  are 
punishable  by  several  Acts  of  Parliament.  It 
is  a  melancholy  truth  that  repeated  combina- 
tions to  regulate  trade  and  advance  wages  have 
raised  the  home  manufactures  to  so  enormous 
a  price  that  most  articles,  whether  for  use  or 
ornament,  are  now  imported  from  England  or 
from  Scotland,  to  the  great  impoverishment  of 
this  country,  and  to  the  ruin  of  the  artificers 
themselves,  who,  from  necessity,  the  result  of 
their  own  illegal  conduct,  are  forced  to  aban- 
don their  native  land,  the  most  productive  in 
the  world,  where  they  might  have  lived  in 
ease  and  plenty,  to  seek  a  precarious  subsist- 
ence in  Great  Britain  or  America."  In  this 
*passage  I  freely  acknowledge  the  [*217 
writer  has  not  set  forth  what  are  the  most  im- 
portant causes  of  the  languishing  trade  and 
manufactures  of  Ireland  ;  he  dare  not  do  it, 
for  they  are  connected  with  the  jealousies  and 
oppressions  of  its  tyrant  and  its  rival,  and 
with  the  general  misrule  of  that  ill-fated  land. 
But  whatThe  has  set  forth  is  so  far  true  that 
such  combinations  have  impeded  in  that,  and 
must  in  every  country  impede  and  interfere 
with  its  manufacturing  prosperity. 

Much  has  been  said  about  the  villainous 
judgment,  as  if  by  this  prosecution  it  was 
intended  to  revive  and  enforce  that  horrible 
punishment ;  but  the  counsel  on  the  other 
side  well  know  that  this  is  a  groundless  insin- 
uation. The  villainous  judgment  is  now  iu 
every  case  obsolete  ;  but  according  to  the  best 
authorities  it  never  could  have  been  inflicted 
on  such  an  offense  as  this,  and  most  undoubt- 
edly it  never  was.  Hawkins  (P.  C.,  p.  2.  sec. 
1,  ch.  72  b,  9,  p.  125)  expresses  his  opinion 
that  the  villainous  judgment  could  only  be 
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inflicted  when  a  conspiracy  was  formed  to 
accuse  another  of  some  matter  which  might 
touch  his  life  ;  and  he  expressly  says  the  con- 
trary has  never  been  decided.  Where  the 
conspiracy  is  accompanied  with  the  crimen 
falsi  it  is  subject  to  an  infamous  punishment, 
including  pillory  ;  and  the  person  convicted  is 
disqualified  from  giving  evidence  in  a  court  of 
justice.  But  where  the  confederacy  is  unac- 
companied with  that  crime,  and  is  only  calcu- 
lated to  prejudice  a  third  person  or  the  public, 
the  punishment  is  merely  fine  and  imprison- 
ment, without  any  such  disqualification  or 
infamy.  And  permit  me  to  observe  that  the 
correctness  of  this  gradation  in  the  punish- 
ments is  calculated  to  wipe  away  the  imputa- 
tions of  folly  and  injustice  which  have  been 
very  improperly  cast  upon  our  common  law. 
218*]  *I  now  proceed  to  the  examination 
of  the  more  particular  and  technical  objec- 
tions to  this  indictment,  which  I  do  under 
great  disadvantage,  as  business  in  another 
court  unfortunately  detained  me  there  during 
the  greater  part  of  the  argument  of  my  learned 
adversary,  who  chiefly  occupied  this  ground, 
a  circumstance  which  I  doubly  regret  both  on 
account  of  the  professional  information  I 
should  have  acquired  had  I  been  present,  and 
because  it  disqualifies  me  from  meeting  his 
arguments  with  the  precision  they  doubtless 
deserve  and  require.  The  District  Attorney 
has,  however,  discussed  those  objections  with 
so  much  force  and  learning  that  I  shall  feel 
myself  justified  in  being  very  brief.  There  is 
a  general  remark  which,  as  it  seems  to  me, 
renders  every  other  nearly  unnecessary — this 
motion  cannot,  succeed  if  there  be  any  one 
count  good  ;  and  there  are  some  of  the  counts 
on  which  I  presume  the  court  can  entertain  no 
doubt — indeed,  all  of  them  have  been  drawn 
conformably  to  the  most  approved  precedents. 
The  fifth  and  ninth  are  verbatim,  according  to 
the  precedent  in  Rexv.  Eecles,  Dog.  C.  C.  Ass., 
p.  128,  note,  which  the  Court  of  K.  B.  in 
England  held  good  on  motion  in  arrest  of 
judgment  ;  and  the  third  count  has  every 
formal  requisite  that  was  ever  contended  for, 
and  can  only  be  questioned  on  the  general 
piinciples  that  have  been,  1  hope,  refuted. 
Objections,  however,  are  in  fact  taken  to 
every  count,  and  they  all  flow  more  or  less 
directly  from  the  general  proposition  with 
which  that  gentleman  commenced  his  argu- 
ment ;  that  every  unlawful  conspiracy  (that 
is,  I  presume,  every  indictable  conspiracy) 
must  be  to  do  an  unlawful  act,  and  the 
unlawful  act  must  appear  such  on  the  face 
2 19*]  *of  the  indictment.  This  proposition, 
however,  is  not  correct,  if  by  the  expression 
"  to  do  an  unlawful  act "  is  meant  to  effect  an 
unlawful  purpose.  East,  in  the  passage  I 
have  already  cited  (East's  Crown  Law,  462) , 
says  an  indictment  lies  wherever  either  the 
conspiracy  is  entered  into  for  a  corrupt  and 
illegal  purpose,  or  from  the  use  of  unlawful 
means  to  effect  a  legal  purpose,  although  such 
purpose  be  not  effected.  But  even  this  posi- 
tion does  not  appear,  according  to  some 
authorities,  sufficiently  accurate  ;  for  the  very 
act  of  conspiracy  is  held  to  be  itself  unlawful, 
and  the  entering  into  it  is  using  unlawful 
means  to  effect  a  purpose,  and  is  therefore 
punishable,  whether  that  purpose  be  lawful  or 
182 


not.  This  doctrine  is  expressly  laid  down  in 
the  case  so  often  and  disrespectfully  alluded 
to  by  the  opposite  counsel,  that  of  The  King  v. 
The  Journeymen  Tailors  of  Cambridge,  8  Mod., 
11.  "  A  conspiracy  of  any  kind  is  illegal, 
although  the  matter  about  which  they  con- 
spired might  have  been  lawful  for  them,  or 
any  of  them  to  do,  if  they  had  not  conspired 
to  do  it."  In  the  same  book  (p.  321),  the 
proposition  is  a  little  more  qualified,  though 
substantially  the  same:  "a  bare  conspiracy 
to  do  a  lawful  act  to  an  unlawful  end  is  a 
crime,  though  no  act  be  done  in-  consequence 
thereof."  The  position,  however,  in  its  full- 
est extent,  is  recognized  in  the  case  already 
cited  of  Rex  y.  Eecles,  Dog.  C.  C.  Ass.,  123, 
124.  "  Conspiracy  is  the  gist  of  the  charge  ; 
and  even  to  do  a  thing  which  is  lawful  in 
itself,  by  conspiracy  is  unlawful."  Taking 
the  position  of  East,  or  either  of  those  in  8 
Mod.,  to  be  correct,  the  indictment  is  free 
from  the  objections  urged  against  it  on  this 
ground  ;  for  the  end  to  be  accomplished  in 
the  first,  second,  third,  sixth,  seventh  and 
eighth  counts,  unlawfully  and  unjustly  to 
*extort  great  sums  of  money  by  means  [*22O 
of  forming  and  uniting  themselves  into  an 
unlawful  combination,  and  of  making  unlaw- 
ful and  arbitrary  by-laws  for  the  government 
of  themselves  and  other  workmen  in  the  same 
trade,  is  most  obviously  unlawful  ;  and  the 
end  to  be  accomplished,  as  stated  in  the  fourth 
and  fifth  counts,  unjustly  and  unlawfully  to 
impoverish  Edward  Whitess,  and  to  hinder 
him  from  exercising  the  trade  of  a  cord- 
wainer,  as  well  as  that  set  forth  in  the  ninth 
count,  by  indirect  means  to  impoverish  the 
master  shoemakers  therein  named,  are,  as  I 
think,  equally  unlawful.  Indeed,  it  appears 
to  me  that  they  even  fall  within  the  rule  laid 
down  by  the  learned  counsel  himself,  and 
that  a  conspiracy  to  accomplish  any  of  those 
purposes  is  one  to  do  an  unlawful  act,  and 
that  the  unlawful  act  sufficiently  appears  on 
the  face  of  the  indictment. 

It  is  also  objected  to  all  the  counts  but  the 
third  and  fourth,  that  they  contain  no  overt 
acts.  The  attorney  for  the  district  has  suf- 
ficiently answered  this,  and  the  multitude  of 
precedents  and  cases  he  has  produced,  must 
be  considered  as  conclusive.  But  if  it  be  true 
as  laid  down  in  27  Ass.,  44;  9  Co.,  56  b;  1 
Lev.,  126  ;  1  Salk.,  174,  8  Mod.,  321  ;  and  in 
a  multitude  of  other  places,  that  bare  con- 
spiracy is  punishable  without  anything  hav- 
ing been  put  in  use  in  consequence  of  it,  or 
any  overt  act  done,  it  surely  cannot  be 
required  to  set  forth  in  the  indictment  an 
overt  act,  when  one  may  not  have  been  com- 
mitted, and  when  its  existence  is  not  necessary 
to  the  completion  of  the  crime.  At  all  events, 
as  is  laid  down  in  all  those  places,  as  well  as 
in  The  King  v.  Eecles,  conspiracy  is  the  gist  of 
the  crime;  the  overt  act  is  only  matter  of  evi- 
dence, and  it  is  clearly  settled  in  the  case  of 
The  King  v.  *Horne,  Cowp.,  683,  that  [*221 
whatever  circumstances  are  necessary,  to  con- 
stitute the  crime  imputed,  must  be  set  out ; 
but  that  anything  beyond  that  is  surplusage 
and  unnecessary.  In  high  treason,  indeed, 
from  the  nature  of  the  offense,  and  for  the 
benefit  of  the  party  accused,  it  is  expressly 
enacted  that  the  overt  acts,  or  in  other  words, 
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that  the  nature  of  the  evidence,  "shall  be  set 
forth  in  the  indictment ;  but  that  is  an  excep- 
tion from  the  general  rules  of  pleading,  and 
need  not  be  adopted  in  any  other  case. 

To  the  fifth  and  ninth  counts  it  is  also 
objected,  that  the  means  of  impoverishing 
Whitess,  or  the  masters,  are  not  set  forth,  but 
expressed  in  the  vague  terms  by  indirect 
means.  This  has  been  decided  in  England  to 
be  sufficient  in  the  case  so  often  alluded  to,  of 
the  King  v.  Eccles,  Dog.  C.  C.  Ass.,  123,  on 
the  principle  I  have  just  laid  down  ;  "  but  the 
court  held  that  it  is  not  necessary  to  set  out 
the  means  ;  the  means  of  the  conspiracy  are 
evidence;  conspiracy  isthegistof  thecharge." 
The  bare  conspiracy  being  a  crime,  let  us 
suppose  that  in  fact  the  thing  agreed  upon  in 
such  a  conspiracy  was  to  impoverish  a  person 
by  indirect  means,  the  details  of  which  had 
not  been  matured  or  settled;  and  that  the  very 
words  "  indirect  means  "  had  been  used  in  the 
.agreement  entered  into.how  should  this  crime 
be  stated  in  the  indictment,  but  according  to 
the  truth  of  what  took  place  ?  And  how  can 
the  gentleman  say  on  this  motion,  but  that 
what  I  have  stated  is  the  very  fact  we  shall 
prove  ?  The  learned  counsel,  however,  in 
support  of  his  objection,  relies  on  TJie  King  v. 
Mason,  2  D.  &  E.,  581,  that  an  indictment, 
charging  the  defendant  with  obtaining  money 
on  false  pretenses,  is  insufficient,  if  it  does 
not  show  what  the  false  pretenses  are. 
222*]  *The  distinction  between  the  two 
cases  is,  after  a  moment's  consideration, 
•obvious.  To  obtain  money  by  a  mere  lie,  is 
not  indictable,  as  "  lend  me  some  money;  I 
want  to  pay  a  debt  for  which  I  am  dunned," 
when  no  such  debt  or  dunning  had  any  ex  st- 
ance in  fact.  There  must  be  fraud  or  cheat- 
ing, as  well  as  falsehood  in  the  pretense.  The 
nature  of  the  pretense  they  enter  as  an  ingre- 
dient into  the  formation  of  the  offense,  or  (to 
use  the  words  of  Mr.  Marryatt,  in  his  argu- 
ment for  the  defendant  in  the  case  cited;  "the 
pretense  is  of  the  very  essence  of  the  crime, 
and  constitutes  the  offense."  The  specific 
pretense  must  therefore  be  spread  on  the 
record,  that  the  court  by  inspection  may 
judge  whether  it  be  such  as  constitutes  an 
offense.  In  conspiracy,  on  the  contrary,  the 
means  do  not  constitute  the  offense  ;  that  con- 
sists in  the  conspiracy  independently  of  them. 
They  then  are  only  matter  of  evidence,  which 
therefore  need  not  be  set  forth  ;  but  the  false 
pretenses  are  of  the  gist  of  the  crime,  and 
therefore  must  be  specially  stated. 

I  have  thus  discussed  all  the  objections 
which  occur  to  me,  lest  I  should  seem  to 
shrink  from  an  investigation  that  has  been  so 
triumphantly  provoked.  I  must,  however, 
suggest  to  the  court,  that  indictments  for  con- 
spiracies are  never  quashed  ;  but  the  parties 
put  to  plead  or  demur,  or  to  avail  themselves 
of  their  objections  in  arrest  of  judgment. 
This  is  laid  down  in  one  of  the  cases  already 
cited  (Rex  v.  Edwards,  8  Mod.,  321).  The 
opposite  counsel  treat  this  rule  as  abitrary  and 
foolish,  and  indeed,  deny  its  existence.  I 
believe  it,  however,  to  be  founded  on  a  wise 
principle,  and  not  peculiarly  framed  for  con- 
223*]  spiracies,  but  *for  a  number  of  other 
offenses  :  that  principle  I  find  in  Hawkins 
<Vol.  IV.,  bk.  2,  ch.  25,  p,  83,  sec.  146),  "yet 
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it  seems  that  judges  are  in  no  case  bound  ex 
debito  justitice,  to  quash  an  indictment,  but  may 
oblige  the  defendant  either  to  plead  or  demur 
to  it.  And  this  they  generally  do,  where  it  is 
for  a  crime  of  an  enormous  public  nature,  as 
perjury,  forgery,  sedition,  nuisances  to  the 
highways,  and  other  offenses  of  the  like 
nature."  It  is  also  a  rule  with  respect  to  the 
quashing  of  indictments,  laid  down  in  the 
same  case  of  The  King  v.  Edwards,  "that if 
the  matter  be  doubtful,  the  defendant  must 
plead  or  demur,"  or,  in  the  language  of  Lord 
Mansfield,  in  Rex  v.  Wheatly,  1  W.  Bl.,  273, 
"  the  indictment  must  be  grossly  bad  to  have 
the  court  quash  it  at  once."  That  this  indict- 
ment, if  at  all  bad,  is  not  grossly  so,  and  that 
the  matter,  if  not  clear  for  us,  is  at  least 
doubtful  on  the  other  side,  must  be  apparent 
to  every  one  who  reflects  that  our  adversaries 
have  found  it  necessary  to  apply  to  the  task 
they  have  undertaken  so  much  talent,  learn  - 
ing  and  research,  and  to  consume  an  unprec- 
edented length  of  time  in  urging  and  enforc 
ing  their  objections. 

Mr.  Sampson,  in  reply.  In  this  unnatural 
effort  to  sustain  monopoly  on  pretense  of  put- 
ting down  monopoly,  and  supporting  an  accu- 
sation upon  principles  that  establish  guilt  in 
the  accusers,  the  learned  counsel  have  put  on 
an  air  of  confidence,  which  shows  that  nothing 
can  dismay  their  courage.  My  learned  coun- 
tryman seems  to  exult  in  the  authority  of  his 
great  reputation,  like  a  giant  about  to  run  his 
course.  But  in  a  cause  strong  as  ours  is,  I 
fear  him  not,  though  armed  but  with  a  pebble 
from  the  brook.  *However  great  the  [*224 
influence  of  his  well  earned  fame  and  zealous 
countenance,  it  is  all  but  show — but  shadow 
against  substance.  I  might  apply  to  him  what 
the  sententious  poet1  said  of  the  great  Pompey, 
' '  stat  magni  nominis  umbra. "  I  might  remind 
him,  that  on  the  eve  of  his  defeat,  Pompey  the 
Great  did  crown  his  brows  with  boasting  lau- 
rels, and  hung  his  tent  with  gaudy  wreaths  of 
triumph.  If  I  were  at  that  happy  time  of  life 
when  I  could  go  to  school,  I  should  be  proud 
to  take  my  lessons  from  my  learned  friend  ; 
but  not  such  lessons  as  he  gives  us  now  in  favor 
of  his  clients  ;  because,  I  know  that  were  he 
in  my  place,  lie  would  give  better  reason  and 
better  arguments  the  other  way. 

He  and  his  learned  colleague  have  arraigned 
me  for  rashly  censuring  the  sublime  sources 
of  their  common  law.  I  have,  it  seems,  blas- 
phemed the  temples  of  barefooted  Druids,  in 
arguing  here  for  working  shoemakers.  I  have 
not  treated,  with  becoming  reverence,  the  trial 
by  the  eorsned,  wherein  the  life  of  man,  his 
guilt,  his  innocence,  were  made  to  turn  on  his 
salival  glands  ;  and  he  was  only  innocent  who 
could  best  masticate  and  swallow  a  lump  of 
dough,2  and  not  be  choked  with  it.  I  have 

1.— Lucan. 

2.— It  was  called  "fowcceWa  diglutienda,"  and  was 
of  bread  or  cheese.  For  more  information  touching1 
this  barbarous  superstition,  see  Spelm.  Gloss.,  439. 

The  form  of  administering  this  morsel  by  the 
priest,  was  thus :  We  beseech  thee.  O  Lord,  that, 
he  who  is  guilty  of  this  theft,  when  the  exorcised 
bread  is  offered  to  him  to  discover  the  truth,  that 
his  jaws  may  be  shut,  his  throat  so  narrow  that  he 
may  not  swallow,  and  that  he  may  cast  it  out  of  his 
mouth,  and  not  eat  it.  This  old  form  called  exor cis- 
mus  panis  licrdeacei  vel  sacei  is  in  Lindenbrogius, 
p.  107. 
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spoken  disrespectfully  of  trial  by  the  holy 
cross,  a  game  not  half  so  fair  as  blind-man's 
buff,  on  the  success  of  which,  death  and  eter- 
nal infamy  awaited.  I  have  not  reverenced 
that  trial  by  hired  bruisers,  who,  by  thumps 
225*]  of  sand  *bags  were  to  try  whose  cause 
was  holiest  in  the  sight  of  God,  where  he  alone 
was  justified  from  violence  and  malice,  whose 
champion  thumped  his  enemy  to  death,  or  till 
he  cried  out  craven  ;  or  he  who  could  endure 
such  thumping  from  sunrise  to  sunset,  and 
not  cry  craven  :  that  also  proved  the  innocence 
of  him  who  hired  the  body  to  be  thumped.  I 
have  not  spoken  with  religious  awe  of  cudgel 
playing,  that  ancient  mode  of  duelling  by 
battel,  when  the  lord  or  knight  who  had  the 
broadest  back  and  thickest  skull,  was  sure  to 
turn  out  the  elect  of  God,  and  have  his  adver- 
sary hanged  for  being  beat.  And  yet  all  this 
was  common  law,  and  that  so  much,  that  the 
good  citizens  of  London  were,  by  special  char- 
ter, exempted  from  such  process.  Now,  if 
what  the  learned  counsel  says  be  true,  that  all 
this  common  law  rests  only  in  abeyance — may 
be  revived  and  visited  upon  us  whenever  the 
occasion  offers — then  he  should  quit  his  books 
and  learn  the  cudgel.  He  cannot  tell  how  soon 
he  may  be  called  upon,  for  all  of  it  may  not 
be  yet  so  formally  abolished  as  not  to  be  again 
revived,  seeing  two  centuries  of  non-user  is 
not  sufficient  evidence  to  show  it  is  not  law. 

I  have  spoken  rashly  of  that  judicium  dei, 
called  the  ordeal ;  where  guilt  or  innocence- 
was  proved,  according  to  the  rank  of  the 
accused,  by  fire  or  water,  in  person  or  by 
deputy-persons  of  high  condition,  judged  inno- 
cent if  they  could  hold  three  pounds  of  red 
hot  iron  in  their  hands,  or  walk  barefoot  and 
blindfold  over  nine  red-hot  plowshares. 

I  have  made  too  free  with  that  most  right- 
eous trial,  where,  for  small  offenses,  the  hand 
was  plunged  in  boiling  water ;  for  capital  ones, 
the  arm  up  to  the  shoulder;  that  is  to  say, 
where  a  fore-quarter  of  the  man  was  boiled  to 
try  the  fact  whether  the  rest  was  good  ;  when 
226*]  he  whose  flesh  *could  not  resist  the 
boiling  caldron  was  put  to  death.  Of  these 
and  all  such  things,  I  have  spoken  too  disre- 
spectfully ;  because  these  sublime  doctrines 
are  to  be  found  not  only  in  the  laws  of  Ina, 
the  Mirror  and  in  Bracton,  but  in  more  mod- 
ern works  laid  down  as  law.  I  know  it  well, 
so  late  as  in  the  reign  of  John,  some  grants 
are  to  be  found  to  Bishops  and  to  clergy  of 
this  sacred  right  of  boiling  and  roasting  Eng- 
lishmen, granted  by  the  name  of  the  judicium 
Jerri  atque ignis.  (Spelm.  Gloss.,  435.) 

Now  if  the  argument  be  true,  that  common 
law,  however  obsolete,  may,  when  occasion 
offers  to  call  it  from  its  slumbering  holes,  be 
here  revived,  why  not  revive  it  all  ?  No  part 
of  it  can  be  more  obsolete  than  the  doctrine 
of  indicting  men  for  trying  to  get  wages  in 
this  free  country.  It  is  more  than  obsolete,  it 
never  yet  was  done  at  any  period  of  our  his- 
tory, and  it  is  worse  than  useless  to  do  it  now. 
It  is  asked,  have  I  digested  any  better  code  ? 
Truly,  I  have  digested  none  at  all.  On  my 
admission  to  this  bar,  I  took  an  oath,  and  took 
it  with  sincerity  and  truth,  to  uphold  the  laws 
and  Constitution  of  this  country.  I  think  I 
<do  my  duty  in  upholding  them  against  such 
doctrines  as  would  add  to  all  the  faults  of 
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youth,  the  dotage  of  old  age.  Perhaps,  if  I 
made  laws,  they  would  be  foolish  ones ;  but 
there  are  others  who  could  make  wiser  ones. 
Not  being  called  upon,  I  have  made  none.  A 
man  may  speak  of  a  defect  which  it  is  not  bi& 
business  to  cure.  I  may  see  a  disproportion 
of  feature  in  a  picture  or  statute,  and  yet  not 
be  a  painter  or  sculptor.  I  may  see  when  a 
leg  or  arm  is  broken,  although  I  have  not  skill 
to  set  a  bone.  Though  I  prefer  our  laws  to- 
every  other,  I  do  not,  therefore,  think  them 
like  those  of  Providence,  but  I  think  them 
*great  improvements  upon  the  com-  [*227 
mon  law,  said  to  be  so  like  that  system.  This 
surely  is  extolling  them  enough.  I  stand 
entirely  upon  the  laws  of  this  our  country  and 
the  wise  decisions  of  our  own  courts.  I  ask 
for  nothing  more  than  that  our  own  judges  be 
free  to  exercise  their  wisdom  and  intelligence, 
and  be  as  little  trammeled  as  may  be  with 
antique  perversity.  I  wish  to  see  their  judg- 
ments shine  as  lights  to  other  nations.  If 
foreign  tribunals  be  too  self-sufficient  or  too- 
ignorant  to  quote  them  as  authority,  I  esteem 
them  not  the  less  for  that.  I  will  refer  to  our 
reported  cases,  and  ask  which  are  those  that 
put  our  jurisprudence  in  the  most  exalted  point 
of  view,  those  liberal  and  reasoned  adjudica 
lions  on  commercial  and  maritime  contracts — 
those  turning  upon  the  general  laws  of  nature 
and  nations,  and  of  natural  justice,  when  our 
judges  have  borrowed  their  purer  lights,  not 
from  Druids  nor  monks,  not  from  the  northern 
hive,  but  from  the  edicts  of  wise  princes,  from 
the  matured  codes  of  intelligent  and  enlight- 
ened people,  the  writings  of  learned  and  philo- 
sophical authors,  from  general  principles  of 
acknowledged  right ;  not  from  those  crude- 
antiquities  which  I  am  blamed  for  censuring, 
but  after  which  some  learned  gentlemen  will 
seem  to  yearn.  If  our  judges  had  once  pro- 
nounced that  such  indictments  as  the  present 
could  be  supported  by  virtue  of  the  common, 
law  of  England,  I  should  then  give  my  opin- 
ions with  more  measure  ;  but  at  present  I  have 
their  universal  silence  in  my  favor,  and  there- 
fore I  speak  boldly.  The  various  authors  cited 
by  the  gentleman,  touching  the  passages  in 
Hawkins  so  much  relied  upon,  I  have  exam- 
ined, and  hope  successfully  to  show  their  true 
signification.  I  do  not  think  our  adversaries 
have  given  a  sufficient  answer  to  overthrow 
the  plain  interpretation  I  have  given  them.  I 
still  rely  on  the  original  *authors  for  [*22H 
the  construction  I  have  made,  and  to  show 
that  the  true  sense  has  been  corrupted  and 
misunderstood.  By  reference  to  Rolle's  Abridg- 
ment, I  trust  I  have  shown  that  Hawkins  could 
not  mean  that  strange  assertion,  that  there 
was  no  difference  between  a  combination  to  dc- 
good  and  bad,  between  an  honest  combination 
and  a  false  conspiracy  to  do  a  wicked  crime. 
And  touching  combinations  to  impoverish  by 
indirect  means,  without  showing  anything 
unlawful  in  the  means,  besides  that  common 
sense  is  shocked  by  such  a  doctrine,  I  flatter 
myself  the  explanation  I  have  given  will  be 
agreeable  to  this  honorable  court,  as  rescuing 
the  law  which  it  administers  from  the  reproach 
of  folly  and  injustice.  The  gentlemen  have 
quoted  a  number  of  authorities,  most  of  which 
we  cited.  They  endeavored  to  strengthen 
their  case  by  multiplying  references ;  but  I 
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refer  the  court  once  more  to  those  authorities, 
and  I  repeat  what  I  have  said  before,  that  in 
the  ancient  writers  nothing  can  be  found  to 
warrant  such  positions,  and  that  the  modern 
authorities  are  nothing  more  than  echoes  of 
one  single  error  ;  for  whether  it  be  annota- 
tions upon  Hawkins,  commentaries  upon  the 
Commentaries,  the  Crown  Circuit  Companion, 
the  Crown  Circuit  Assistant,  Wilson's  Lec- 
tures, Wentworth's  Pleadings,  Burns'  Justice, 
or  McNally,  or  East,  or  any  of  them,  they  are 
all  founded  on,  and  all  refer  to,  that  miserable 
book,  that  alias  dictus,  which  the  learned  coun- 
sel has  scarcely  ventured  to  defend,  which  the 
K.  B.  and  that  learned  reporter,  Sir  James 
Burrow,  have  justly  stigmatized,  and  which  I 
say  ought  to  be  weeded  out  of  our  libraries  as 
a  very  rank  weed  which  scatters  its  bad  seeds, 
and  has  already  overrun  the  soil  and  choked 
all  reason.  This  is  the  evil  of  all  paradoxes, 
their  strangeness  captivates  attention,  and  hav- 
ing the  attraction  of  the  marvelous,  they  are 
229*]  seized  *upon  as  curiosities,  and  prefer- 
red by  the  idle  and  affected,  to  things  more  sim- 
ple and  more  solid,  more  true  and  profitable. 

The  gentlemen,  in  their  rounds  of  references, 
have  driven  us,  as  Tony  Lumpkin  drove  his 
dear  inamma,  so  many  turns  round  Crackskull 
common,  still  never  quitting  the  point  he 
started  from. 

I  have  said  that  all  the  conspiracies  men 
tioned  in  the  books,  unless  those  in  the  "miser- 
able bad  book"  (8  Mod.),  or  those  erroneous 
sayings  derived  from  it,  turn  upon  the  evils 
expressed  in  the  declaratory  laws  touching 
maintenance,  champerty  or  false  conspiracy. 
I  do  not  think  the  cases  relied  on,  though  taken 
in  their  full  extent  and  latitude,  show  any 
thing  to  the  contrary.  Two  of  the  three  cases 
cited  by  Hawkins  as  instances,  being  false  con- 
spiracies, show  this  explicitly,  viz. :  "falsely 
to  indict  a  man,"  or  to  charge  a  "  man  with  a 
bastard  ; "  and  Hawkins  refers  to  conspiracies 
only,  which  are  infamous,  and  such  as  subject 
the  criminal,  if  not  to  the  villainous  judgment, 
at  least  to  infamous  punishment,  as  pillory  and 
branding ;  so  that,  unless  the  counsel  will 
maintain  that  our  poor  honest  journeymen  are 
worthy  to  be  pilloried  or  branded  for  not  work- 
ing with  Edward  Whitess(who  had  first  entered 
into  their  society  and  then  separated  from 
them),  the  authority  of  Hawkins  proves  for 
them  less  than  nothing.  The  third  case  which 
Hawkins  cites  is,  then,  the  only  remaining 
stay-rope  of  their  arguments,  and  it  would  be 
piteous  to  adopt  such  a  case  as  an  authority. 
For  unless  we  had  tubwomen  or  tubmen, 
excisemen  and  excise  houses,  and  above  all,  a 
King  who  had  a  revenue  of  £180,000  sterling 
of  duties  upon  small  beer,  we  can  scarcely 
view  it  as  a  case  in  point.  It  is  mi  generis,  and 
anomalous.  The  variety  of  opinions  amongst 
23O*]  *the  judges  who  ruled  it,  the  irregular 
finding  of  the  jury,  and  the  peculiar  reasons 
assigned,  viz. :  that  the  impoverishing  the 
exisemen,  "  tend  to  the  public,"  and  affected 
the  King's  revenue,  all  these  considerations 
show  that  it  has  no  affinity  with  any  other 
case  under  the  English  laws,  and  certainly  it 
bears  in  no  shape  upon  the  dispute  between 
our  journeymen  shoemakers  here  in  this  City  of 
N.  Y.,  and  their  employers,  nor  shows  in  any 
shape  which  of  the  two  contending  parties  is 
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most  to  blame,  or  whether  either  of  them.  The 
present  is  a  contestation  where  one  side  en- 
deavors to  get  as  much  wages  for  lawful  labor 
as  it  can  ;  the  other,  to  get  as  much  labor  for 
as  little  money  as  it  can.  And  again  I  would 
ad  vise  all  who  take  part  in  politics  or  in  elec- 
tions in  this  country,  to  beware ;  for  if  it  be 
the  law,  that  all  confederacies,  whether  th& 
object  of  them  be  good  or  bad,  are  common 
law  conspiracies,  what  man  is  innocent  that 
ever  went  to  an  election,  or  gave  a  vote,  with 
others  of  his  party,  for  Governor  or  Presi- 
dent. I  have  shown  that  nothing  in  the  Eng- 
lish law,  repugnant  to  our  Constitution,  or  our 
Statutes,  can  be  law,  and  I  have  argued  that 
this  prosecution  is  repugnant  to  our  Constitu- 
tion, because  it  is  founded  on  the  doctrine  of 
unequal  rights  ;  and  that  it  is  repugnant  to  our 
Statute,  which  defines  conspiracy  in  terms  so 
express,  that  both  the  learned  gentlemen  have 
chosen  rather  to  be  silent  on  that  head  than  to 
attempt  an  answer.  They  affect  to  speak  as 
though  they  had  not  heard  us  mention  that 
Statute,  which  is  of  more  importance  to  this 
case,  of  more  imperative  authority  within  thi* 
City,  and  this  State,  than  all  the  laws  of  Eng- 
land, and  of  all  the  universe  besides. 

To  show  that  inconvenient  English  laws 
were  not  enforced  even  when  this  country 
was  a  colony,  I  have  cited  the  sound  theory  of 
Judge  Tucker,  and  also  the  case  of  The  Tiro- 
*  Presbyterian  Clergymen,  from  Smith's  [*23 1 
N.  Y.  There  is,  indeed,  in  the  close  of  that 
same  history  an  account,  of  a  dispute  touching 
the  erecting  a  court  of  equity,  by  the  legisla- 
tive power  of  the  Colony,  with  the  opinion  of 
Mr.  John  Randolph,  of  Va.,  who  censures  the 
blindness  of  the  N".  Y.  lawyers  in  following  a 
common  error,  that  the  Statutes  of  England 
were  in  force  here.  "If  we  wade  into  the 
Statutes,"  he  says,  "no  man  can  tell  what  the 
law  is ;  it  is  certain  all  of  them  cannot  bind, 
and  to  know  which,  was  always  above  my 
capacity."  Now,  Sir  John  said  right  in  that, 
but  even  he,  with  all  his  wisdom,  would  have 
given  to  the  blind  lawyers  of  N.  Y.  a  very 
curious  code  ;  for  if  the  Statutes  of  England 
were  none  of  them  binding,  and  the  common 
law  was  their  only  rule,  most  strange  results 
would  follow.  Lands  would  have  been  still 
unalienable  by  deed  or  will  ;  they  would  still 
be  burdened  with  the  feudal  tenures  and  all 
their  evils  ;  they  would  have  had  courts  of 
chivalry,  knight  service  and  villainage,  with 
grand  and  petty  sergeantry,  aids,  wardships, 
primer  seisins  and  relief,  and  all  the  feudal 
tenures  and  their  incidents,  which  at  the  res- 
toration of  King  Charles  were  abolished  by  a 
single  statute.  My  object  in  reviewing  these 
antiquities  was  to  show  them  absurd  and  un- 
fit for  our  consideration.  And  further,  also, 
that  even  by  the  common  law  the  present  in- 
dictment could  not  be  sustained,  not  even  in 
England.  The  authority  of  Hawkins,  I  am 
willing  to  admit,  is  great,  where  it.  applies,, 
and  is  not  misrepresented  ;  but,  as  Lord  Mans- 
field said  in  speaking  of  Sir  William  Black- 
stone,  it  is  not  always  safe  to  trust  great  names 
too  far,  for  such  will  often  be  in  contradiction 
with  each  other ;  for  instance.  Lord  Coke 
makes  the  acquittal  of  the  party  accused  by 
false  conspiracy  a  requisite  *towards  [*232 
indicting  the  conspirators,  but  Hawkins,  in. 
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the  book  and  chapter  cited,  lays  down  the  law 
as  generally  applicable  to  all  conspiracies, 
whether  they  be  executed  or  not ;  in  which 
1a*t  case  there  could  be  neither  trial  or  acquit- 
t;il.  "  Who  shall  decide  when  doctors  dis- 
agree ?  " 

Let  us  then  give  to  Hawkins  the  only  rational 
construction  his  words  will  bear,  and  there 
will  be  not  merely  one  difficulty  less  but  none 
at  all.  And  if  any  cases  have,  through  mis- 
take of  that  authority,  encroached  upon  the 
ancient  common  law,  let  them,  too,  go  for 
nothing.  The  reason  given  in  old  books  why 
courts  of  justice  have  refused  to  quash  indict- 
ments for  conspiracy  helps  out  our  argument 
materially,  and  makes  against  our  adversaries 
— that  is,  the  "enormity  of  the  offense,"  which 
is  compared  by  the  old  authors  to  the  corrupt 
forswearing  of  jurors.  And  this  being  uni- 
versally extended  to  all  conspiracies,  what  can 
more  strongly  show  that  by  the  ancient  com- 
mon law  none  were  indicted  for  conspiracy 
but  those  who  had  been  guilty  of  some  enor- 
mous falsehood  and  corruption.  The  penal 
<?ode  in  England  has  from  time  to  time  be- 
come more  penal,  and  is  more  sanguinary  at  this 
day  than  any  in  the  world  ;  ours  is  tempered 
by  a  milder  scale,  and  it  is  all  the  better,  as  is 
proved  by  this:  that  fewer  crimes  of  deep 
atrocity  are  committed  here  than  in  England. 
If  English  Statutes  have  made  conspiracies  of 
innocent  acts,  must  we,  therefore,  who  have 
no  Statutes  of  the  kind,  proceed  as  if  we  had? 
If  English  judges  extend  the  spirit  of  those 
Statutes  to  cases  not  within  them,  must  our 
judges  stoop  from  their  dignity  to  follow  them? 
What  shows  that  in  the  highest  of  all  offenses 
indictments  may  be  quashed,  is,  that  before 
the  Stat.  of  William  and  Mary  (Stat.  7,  chap. 
233*]  3)  they  were  *quashed  for  such  slight 
•exceptions  as  misreciting,  misspelling  or  bad 
Latin,  even  in  high  treason  ;  and  since  that 
Statute  they  may  be  quashed,  provided  the 
exception  be  well  and  timely  taken  in  the 
court  where  the  trial  is  to  be,  and  before  any 
evidence  be  given  on  the  indictment. 

One  of  the  counsel  cited  a  case  from  Black- 
stone's  Reports  (1  Bl.,  392)  to  show  that  the 
facts  of  conspiracy  might  be  collected  from 
collateral  circumstances.  That  I  take  to  relate 
to  the  question  of  proof,  but  to  have  no  rela- 
tion to  the  sufficiency  of  the  indictment  upon 
which  the  court  are  to  decide,  and  that  upon 
the  face  of  it. 

Mr.  Biker  cited  Hume's  History  of  England 
<ch.  64,  p.  432),  touching  conquered  and  ceded 
countries  ;  it  does  not  in  any  shape  affect  or 
alter  the  view  we  have  already  taken  of  the 
subject,  being  the  same  doctrine  we  ourselves 
adopt. 

The  argument  from  the  Assembly  journals 
(1  Jour.  Ass.,  p.  5),  that  courts  of  justice  were 
appointed  in  the  Colony  with  the  same  powers 
as  those  in  England,  may  be  answered  by  the 
arguments  I  have  referred  to  touching  the  ap- 
pointment of  an  exchequer.  (Smith's  N.  Y., 
ad  finen.)  The  same  counsel  argued  that  by 
our  Constitution  the  common  law  was  all 
adopted,  except  what  was  expressly,  and  I  un- 
derstood him  to  mean  particularly,  excepted. 
I  think  the  exception  much  more  general,  for 
all  that  is  repugnant  to  the  Constitution,  then 
•established  on  the  broadest  basis  of  equal 


rights,  was  excepted  ;  and  equal  rights  there 
cannot  be,  if  these  men  can  be  prosecuted  by 
a  combination  of  their  employers,  merely  be- 
cause they  meet  and  determine  not  to  work 
with  them  for  the  wages  they  are  pleased  to 
give.  And  we  have  heard  of  no  case  of  con- 
spiracy at  common  law  where  the  combination 
was  merely  not  to  do  what  no  law  made  it 
obligatory  to  do — most  certainly  there  can  be 
none. 

*The  numerous  references  of  the  [*234 
learned  gentlemen  mean  no  more  than  what  a 
merchant  does  when  he  draws  his  bills  per 
duplicata,  triplicata,  quadruplicata,  and  so  on, 
they  being  all  referable  to  one  single  case,  and 
that,  in  point  of  credit,  no  better  than  a  blank 
indorsement.  What  is  it  all  but  pouring  from 
vial  into  vial,  unless  it  be  that  they  have  shaken 
the  bottle  and  raised  up  all  the  dregs  that  had 
precipitated  to  the  bottom. 

The  District  Attorney-General  has  vouched 
the  Emperor  Zeno  ;  he  might  as  well  have 
called  upon  all  the  twelve  Caesars,  with  their 
diadems  upon  their  heads,  for  anything  we 
have  to  do  with  either  King  or  kaiser.  He 
says  we  have  lived  so  happily  under  the  com- 
mon law  that  we  ought  never  to  depart  from 
it.  He  argues  from  the  Declaration  of  Inde- 
pendence that  the  people's  chief  complaint  was, 
that  they  had  been  deprived  of  the  best  benefits 
and  blessings  of  the  common  law  !  To  be 
deprived  of  the  law's  benefits  might  be  a  very 
just  complaint,  and  yet  that  law  might  need  a 
great  reform.  The  Revolution,  which  changed 
the  entire  form  of  government  from  monarchy, 
the  soul  of  common  law,  to  a  Republic,  which 
was  a"  stranger  to  it,  shows  the  sense  of  the 
whole  nation  upon  that  head  more  strongly 
than  words  can.  There  are,  besides,  set  f  orm^ 
and  modes  of  speech  which  habit  sanctions  and 
which  suit  themselves  to  times  and  circum- 
stances, but  which  are  never  taken  at  the  letter. 
In  England,  in  Scotland  and  in  Ireland  I  have 
often  heard  such  phrases,  which  meant  nothing. 
I  have  heard  men  talk  of  restoring  the  Consti 
tution  to  its  original  purity,  but  no  man  ever 
fixed  the  epoch  of  that  purity.  All  these  are 
words  of  form  and  custom.  The  Cock-lane 
ghost  gives  us  no  apprehensions  ;  we  admit 
the  ghost  could  never  kill  nor  put  in  jeopardy 
the  living  man  ;  but  then  there  was  a  false 
conspiracy,  falsely  to  impute  the  *crime  [*235 
of  murder,  by  making  it  believed  that  the 
ghost  of  the  deceased  haunted  the  murderer's 
house.  That  was  an  overt  act  of  false  con- 
spiracy to  charge  or  to  impute  to  an  innocent 
man  the  heinous  crime  of  murder.  There  was 
there  that  tinge  of  falsehood,  fraud  and  malice, 
without  which,  by  the  common  law,  there 
could  be  no  indictable  conspiracy.  The  King 
v.  Ecdes,  C.  C.  Ass.,  p.  123,  was  cited  to  show 
that  overt  acts  need  not  be  set  out,  because  the 
conspiracy  is  the  gist  of  the  indictment,  and 
the  means  are  but  the  evidence,  which  need 
not  be  set  out.  I  answer,  that  being  a  statut- 
able  offense  the  description  is  technical,  and  if 
it  be  brought  by  averments  within  the  statutory 
description  it  is  sufficient.  The  other  prece- 
dents in  the  same  book  touching  conspiracies 
not  to  work  but  at  certain  rates,  or  at  the  usual 
rates,  are  evidently  referable  to  the  Statutes  of 
Laborers  ;  and  the  very  term  usual  rates, 
comes  from  the  first  Statutes,  occasioned  by 
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the  plague,  when  the  laborers  were  limited  to 
the  wages  "  usual  in  the  four  last  years."  The 
instance  of  barratry  relied  on  by  the  counsel  is 
stronger  still  for  us,  for  there,  he  says,  that 
the  overt  acts  are  never  set  out.  True,  but  I 
ask  him  for  what  reason  are  they  not  ?  Because 
the  term  being  technical,  "communis  barrator," 
no  other  would  suffice.  By  that  alone  the 
offense  can  be  described,  and  seeing  that  the 
cases  of  barrators  and  common  scolds  are  laid 
down  as  exceptions,  they  prove  the  rule  that 
in  all  other  cases  the  overt  acts  must  beset  out, 
both  that  the  court  may  see  what  the  offense 
is,  or  whether  it  be  any,  and  that  the  party 
may  know  for  what  he  is  to  answer,  and  be 
prepared  to  defend  himself  against  it.  Now, 
as  common  scolds  and  common  barrators  could 
not  be  punished  for  any  particular  act,  but 
236*1  *nierely  for  their  general  disturbance, 
it  would  be  idle  to  set  out  particulars  when  the 
offense  is  general.  The  defendants  there  have 
notice  that  their  general  character  is  put  in 
issue,  and  if  they  can  disprove  the  charge  of 
being  common  scolds  or  common  barrators  no 
more  is  requisite.  Yet,  on  trials  for  barratry 
the  learned  counsel  know  that  it  is  now  the 
settled  practice  not  to  let  the  prosecutor  go 
into  the  trial  without  first  giving  the  defendant 
a  note  of  the  particular  matters  which  he  in- 
tends to  prove  against  him  ;  for  otherwise  it  is 
justly  said  it  would  be  impossible  to  prepare  a 
defense  against  so  general  and  uncertain  a 
charge,  which  may  be  proved  by  such  a  mul- 
tiplicity of  different  instances  of  which  the 
indictment  furnishes  no  notice.  This  substan- 
tiates the  objection  of  my  learned  colleague, 
that  the  precedents  cited  against  us,  particu- 
larly in  4  Wentworth(5Mod.,  18;  1  Ld.  Raym., 
490  ;  12  Mod.,  516  ;  2  Atk.,  340  ;  1  Hawk.  P. 
C.,  ch.  81,  sec.  13,  and  vide  4  Went,,  p.  100), 
although  of  a  technical  and  statutable  offense, 
do  minutely  set  out  the  overt  act,  and  describe 
the  offense  with  great  certainty,  although, 
perhaps,  in  that  case  scarcely  necessary  ;  but 
here,  where  the  indirect  means  ought  to  be 
undoubtedly  specified,  they  are  not.  Those 
cited  from  the  same  volume  (4  Went.,  113,  120) 
are,  uudoubtedly.also  offenses  made  by  statute. 
That  against  the  carriers  can  be  nothing  else, 
though  it  concludes,  for  the  reasons  given,  at 
•common  law.  This  wonderful  compilation  of 
the  learned  Mr.  Wentworth,  with  all  its  laby- 
rinths of  indexes  and  apologetic  prefaces,  in 
which  the  author  seems  to  accuse  the  dullness 
of  mankind  for  not  comprehending  his  meth- 
ods and  his  meanings,  and  which  has  caused 
more  nervous  headaches  than  tobacco  or  strong 
drink,  is  called  a  very  high  authority.  Pile 
237*]  *the  ten  volumes  upon  one  and  an- 
other, like  "  Pelion  upon  Ossa,"  it  is  breast 
high,  but  otherwise  it  is  no  higher  than  the 
sun  after  he  sets  and  leaves  the  world  in  dark- 
ness. Call  it  deep,  or  call  it  dark,  but  never 
call  it  high.  My  learned  friend  has  argued 
that  the  common  law  is  always  in  abeyance, 
and  that  whenever  it  chooses  to  make  an  ex- 
cursion from  England,  and  pay  us  a  visitation, 
it  is  entitled  to  the  honors  of  the  sitting  and 
the  rights  of  citizenship  in  gecuto  seculorum  ; 
if  so,  it  is  like  the  sword  of  Damocles  hanging 
over  our  heads,  and  we  had  better  reconcile 
ourselves  to  Heaven  betimes,  for  we  can  never 
«ay  when  it  may  fall  upon  us.  He  says  Hawk- 
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ins  is  never  wrong  ;  I  have  shown  an  instance 
where  he  and  the  great  Lord  Coke  are  in  oppo- 
sition. One  must  be  in  the  wrong.  I  give  the 
counsel  his  choice,  utrum  lorum  ?  The  case  he 
has  cited  from  East's  Crown  Law  (1  East  C.  L., 
462)  is  conclusive  for  us,  and  not  for  him  ;  par- 
ticularly when  taken  with  the  contents  of  the 
whole  chapter  of  which  it  makes  a  part.  The 
title  of  that  chapter  is  "  Forcible  or  Fraudu- 
lent Abduction,  Marriage  or  Defilement." 
Xow,  this  classification  alone  shows  the  mean- 
ing of  this  intelligent  and  experienced  writer  ; 
and  the  circumspection  with  which  he  travels 
over  the  ground  where  others  have  gone  astray, 
is  a  fresh  proof  of  his  ability  and  his  good 
sense.  He  shows  how,  in  an  indictment  for  a 
conspiracy  to  marry  a  pauper,  Judge  Buller 
held  it  essential  that  there  should  have  been 
corrupt  solicitations.  In  that  case,  too,  there 
was  such  perversion  of  all  principles  of  justice, 
law,  religion  and  morality,  that  if  it  did  not 
entirely  fall  within  the  definition  of  false  con- 
spiracy it  fell  within  the  reason  and  principles. 
But  how  unlike  is  that  to  the  case  of  men  con- 
tending for  their  undisputed  *right  of  [*238 
selling  their  labor  for  the  best  price  they  can. 
How  can  that  be  a  false  conspiracy  ?  And  if 
it  be  not  a  false  conspiracy,  it  is  no  conspiracy 
at  common  law. 

But  the  learned  counsel  denied  my  position 
that  nothing  was  held  conspiracy  by  the  com- 
mon law  that  was  not  crimen  falsi,  and  he 
cited  some  cases  to  disprove,  which,  I  think, 
prove  it ;  for,  although  they  are  among  those 
modern  cases,  which  have  been  more  loosely 
decided  than  the  ancient,  and  may  not  exactly 
and  entirely  fall  under  the  definition  of  main- 
tenance, or  false  conspiracy,  or  champerty, 
yet  that  they  sound  in  fraud,  deceit  and  cor- 
ruption, is  most  undeniable,  and  in  that  differ 
utterly  from  the  case  in  hand.  They  are  per- 
versions of  justice  and  right,  for  corrupt  and 
dishonest  purposes.  The  present  case  has  no 
tincture  of  fraud,  deceit  or  corruption,  what 
soever,  nor  is  it  tending  to  any  act  which  any 
law  or  statute  has  made  criminal.  The  case  of 
Sir  Francis  Blake  Deleval  was,  as  the  counsel 
himself  has  stated,  a  confederacy  to  have  Miss 
Cately  assigned  (she  being  then  an  apprentice) 
for  the  purposes  of  prostitution — a  horrible 
perversion  of  morals,  law  and  religion.  Does 
it  follow,  because  such  an  offense  was  punished 
as  conspiracy,  that  shoemakers  who  meet  to 
demand  wages  for  labor,  and  whose  utmost 
m;ilice  goes  no  further  than  a  determination 
not  to  work  for  those  that  undervalue  their 
honest  industry — is  it  possible  to  place  my 
argument  in  a  stronger  light  than  by  the  oppo- 
sition of  these  two  cases  ? 

The  learned  gentleman  cited  The  King  v. 
Cope,  Str.,  144,  to  the  same  effect,  and  to  it  I 
gave  the  same  answer.  The  charge  was  that 
of  hiring  a  person  to  put  grease  into  the  paste 
*of  the  King's  card  maker,  in  order  [*239 
to  spoil  the  cards,  and  impoverish,  by  such 
indirect  or  unlawful  means,  the  manufacturer. 
Does  this  case  show  that  I  was  wrong  in  say- 
ing that  all  conspiracies  at  common  law  must 
be  infected  with  the  crimen  falsi?  But  since 
our  declaratory  Statute,  I  do  not  think  either 
of  these  offenses  could  be  indicted  here  as 
conspiracies;  because  it  must  be  something 
very  heinous  to  amount  to  a  conspiracy,  which. 
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as  our  Statute  shows  full  clearly,  differs  from 
all  other  prosecutions  in  this,  that  the  inten- 
tion is  punished,  though  the  crime  be  no  other- 
wise effected  than  by  the  mere  determination 
to  commit  it.  If,  indeed,  the  acts  were  ex- 
ecuted, I  think  they  would  be  clearly  indicta- 
ble, even  here,  though  bare  conspiracy  to  do 
them  would  not,  because  we  have  a  positive 
statute  defining  conspiracy,  and  they  cpme  not 
within  it. 

The  counsel  argued  further  from  Hawkins 
(B,  2,  ch.  26,  Vol.  IV.,  p.  85),  that  for  conspir- 
acies to  impoverish  a  certain  set  of  lawful 
traders,  an  information  would  lie  in  England: 
and  in  an  Anonymous  case,  an  information  was 
granted  against  button  makers  for  combining 
by  covenants  not  to  sell  under  a  set  rate,  and 
Holt,  Ch.  J.,  said,  "it  is  fit  that  confederacies 
by  those  of  a  trade  to  raise  their  rates  should 
be  suppressed."  This  is  all  answered  by  what 
we  have  already  so  often  said — that  in  England 
there  are  statutes  against  such  confederacies, 
which  statutes  fix  the  rates;  and  to  combine, 
and  that  by  sealed  covenants,  against  the 
positive  and  declared  law  of  the  land,  was 
manifestly  indictable.  Being  indictable,  the 
Court  of  K.  B.  take  upon  themselves  to  grant 
an  information,  a  practice,  however,  that  our 
Constitution  prohibits,  so  different  is  the 
24O*J  genius  of  our  laws.  The  case  *of 
The  Brewers  is  also  relied  on  very  principally 
by  my  learned  friend,  to  support  the  meaning 
given  (as  we  maintain  erroneously)  to  the  text 
of  Hawkins.  I  answer,  its  juxtaposition 
alone  is  an  argument  that  it  was  for  some 
reason  considered  by  Hawkins,  or  those  from 
whom  he  copied,  as  a  false  conspiracy, 
founded  in  oppression  or  corrupt  maintenance 
of  each  other,  through  right  and  wrong.  It  is 
a  case  in  which  the  judges  seemed  much  per- 
plexed, and  by  no  means  agreeing  with  or 
among  themselves;  but  Hawkins  was  then 
treating  specifically,  of  false  and  malicious/ 
conspiracies  against  public  justice,  and  there- 
fore must  have  meant  to  class  that  case 
amongst  them,  as  appears  from  the  whole  of 
the  cases  he  cites,  and  their  context.  It  is  be- 
sides a  case  so  extraordinary  and  so  anomalous 
that  I  do  not  think  it  necessary  to  argue  upon 
it  one  way  or  other. 

I  had  the  good  fortune,  in  citing  the  work 
entitled  Bolton's  Justice  (written  by  Sir  Rich- 
ard Bolton,  and  published  in  1683),  to  have 
the  sanction  of  my  learned  friend,  who  certi- 
fies the  merit  of  that  book.  He  has  himself 
relied  upon  it  strongly.  It  certainly  contains 
both  principles  and  precedents  of  great  an- 
tiquity and  curiosity.  I  quoted  it  for  a  pur- 
pose quite  different  from  that  of  my  friend. 
I  will  again  recur  to  it,  to  show  that  much  of 
what  was  there  laid  down  and  held  good  law, 
would  now,  with  us,  be  shocking  to  humanity. 
1  shall  read  one  only  of  the  many  precedents 
of  impeachments  and  convictions  which  this 
valuable  treatise  contains;  it  may  serve  as  a 
sample  of  the  whole.  The  English  title  given 
to  this  precedent  (Bolton's  Justice,  170),  which 
itself  appears  to  be  a  transcript  of  a  record, 
and  is  in  Latin,  is  thus: 

241*]  *"For  bewitching  a  horse,  whereby 
he  wasted,  and  became  worse."  Then  follows 
the  record  of  judgment  and  execution.  Jur., 
&c.,  present,  quod.  S.  B.  deC.in  com.  E.  vidua, 
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die,  &c.,  quasdam  artes  nequissimas  (Anglice 
vocat  inchantments  and  charmes)  apud  C.  praed. 
in  com.  E.  prced.  malitiose  et  diabolice,  in,  svper 
et  contra  quandum  equum,  color,  albi,  pretii  £4 
de  bonis  et  calall.  cugusdam  I.  S.  de  C.  prced.  in 
dicto  com.  E.  gent,  existentem  exercuit  et  practi- 
cavit;  per  quod  idem  equus  diet.  I.  S.  die  pmd. 
apud  C.  prmd.  omnino  pejoratus  est  et  vestatun: 
contra  pacem  diet.  dom.  regis,  et  contra  forman 
stat.  in  hujusmodi  casu  edit,  et  proms.  Before 
we  have  any  comments  upon  this  record,  let 
us  have  it  into  plain  and  literal  English. 

The  jurors,  &c.,  upon  their  oaths  present, 
that  S.  B.  of  C.,  in  the  County  of  E.,  widow, 
on  the  day  of  ,  in  the  year 

at  the  said  C.,  in  the  County  of  E.  aforesaid, 
certain  most  wicked  acts  (called  in  English 
"enchantments  and  charmes")  at  C.  aforesaid, 
in  the  County  of  E.  aforesaid,  maliciously 
and  diabolically,  upon  and  against  a  certain 
white  horse,  of  the  value  of  £4,  of  the  goods 
and  chattels  of  a  certain  I.  S.,  gentleman,  of 
C.  aforesaid,  on  the  day  aforesaid,  and  in  the 
county  aforesaid  then  being,  did  exercise  and 
practice,  by  means  of  which  the  said  horse  of 
the  said  I.  S.,  on  the  day  aforesaid,  at  C. 
aforesaid,  greatly  worstened  (pejoratus  est)  and 
wasted  away,  against  the  peace  of  our  said 
Lord,  the  King,  and  against  the  Statute  in  this 
case  made  and  provided. 

I  have  seen  charming  widows;  I  have  heard 
of  "widows  bewitched;"  I  have  heard  it  said 
of  some  that  they  were  ugly  enough  to  frighten 
a  horse;  I  have  read  that  a  great  musician  of 
old  times  could  set  all  the  woods  a  dancing  by 
*the  charms  of  his  music;  I  have  read  [*24St 
of  the  duets  of  Damon  and  AlphesibaBus1  that, 
used  to  make  the  cows  wonder,  and  put  the 
lynxes  to  sleep;  but  those  tales  I  took  to  be 
poetical  fables.  However,  I  find  it  now  a  mat- 
ter of  record,  the  truth  of  which  no  man 
must  question,  that  a  most  wicked  widow  did, 
with  her  English  charms  and  enchantments, 
so  enthrall  a  proud,  milk-white  steed,  of  no 
less  value  than  £4  sterling,  and  being  of  the 
goods  and  chattels  of  a  gentleman,  in  so  dia- 
bolical a  manner,  that  he  pined  and  languished, 
and  that  she  did  this  barbarous  deed  against 
the  peace  of  her  sovereign  Lord,  the  King.  I 
find,  however,  that  this  cruel  widow  did  not 
go  unpunished,  for  her  sentence  is  recorded  in 
a  memorandum  added  in  the  margin  in  these 
words,  "Judgment,  a  year's  imprisonment, 
and  every  quarter  to  stand  six  hours  in  the 
pillory! !  !"  [Mr.  8.  here  drew  a  picture  of 
the  consternation  of  the  unfortunate  woman » 
who  in  vain  denied  that  she  was  a  witch, 
until  overcome  by  the  awe  of  the  grave  judges, 
and  the  oaths  of  "the  jurors,  she  was  forced  to 
acknowledge  her  crime,  no  longer  deniable, 
and  to  suffer  her  sentence  amidst  the  reproba- 
tions and  imprecations  of  the  enlightened  com- 
munity, who  reverenced  these  laws  with 
stupid  adoration.] 

Now,  will  this  honorable  and  enlightened 
court  for  the  first  time,  institute  in  this  coun- 
try, an  unprecedented  prosecution,  in  compli- 
ance with  such  a  book  of  precedents;  or,  is  it 
possible  to  look  but  with  distrust  upon  prece- 
dents, drawn  from  such  sources? 

1.— Tmmemor  Jierbm-um  quns  est  mirata  juvenca 
Certantcs,  quorum  stupefactce  carmine  lyn-ees. 
Virg-.  Eccl.,  8. 
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My  learned  antagonist  has,  in  hia  zeal  for 
his  clients,  cited  McNally's  Justice  of  the 
243*]  Peace,  which  is  like  the  rest  *of  all 
these  compilations,  a  repetition  of  preceding 
ones.  I  should  have  great  confidence  in  the 
work  of  an  author  so  versed  in  the  criminal 
law,  as  I  know  that  gentleman  to  be;  but  I 
think  my  learned  friend  has  cited  the  very 
worst  part  of  his  book,  and  that  which  does 
least  credit  to  the  author,  and  which  is  of  all 
others  the  least  congenial  to  the  avowed  senti- 
ments of  the  counsel  himself.  From  the 
passage  he  has  read,  it  would  appear  that  the 
unhappy  state  of  the  Irish  people  was  not  so 
much  owing  to  bad  laws.oppressive  institutions 
and  foreign  government  as  it  is  brought  upon 
themselves  by  combinations  of  this  nature.  I 
confess  I  never  expected  to  have  had  this 
question  to  discuss  with  my  honorable  friend. 
And  without  going  further  than  the  old,  tried 
authority  he  has  cited,  or  even  the  modern 
one  to  which  he  has  resorted,  I  could  show 
him  laws  sufficient  to  account  for  calamity  in 
any  country,  and  against  which  charity  and 
reason  must  ever  be  in  active  conspiracy.  In 
Bolton's  Justice,  besides  indictments  for  vari 
ous  kinds  of  sorcilege  practiced  upon  man 
and  beast,  he  may  find  indictments  against 
men  for  not  coming  to  the  church  (p.  157) 
which  they  did  not  acknowledge,  and  quitting 
the  worship  of  their  fathers.  Others  against 
householders  for  living  after  the  manner  of 
their  own  country,  and  not  after  the  English 
manner,  (p.  158.)  Another  against  a  man  for 
speaking  his  own  vernacular  languge,  and  not 
commonly  using  to  speak  the  English  lan- 
guage. (Ibid.)  Another  for  wearing  Irish 
apparel  (Ibid.),  and  many  others,  so  grotesque, 
so  piteous,  and  so  intolerable,  that  it  certainly 
was  going  a  little  far  to  impute  the  misfortunes 
of  the  people  of  that  oppressed  country  to  the 
combinations  of  journeymen.  And  I  think, 
the  clients  can  never  repay  with  sufficient 
244:*]  gratitude,  the  zeal  of  the  *learned  and 
honorable  counsel  that  has  carried  him  so  far 
beyond  himself.  I  think  it,  however,  a  duty 
to  the  fair  and  honest  name  of  my  friend,  to 
make  his  apology ;  the  more  so,  as  I  perceive 
he  is  not  now  present  to  explain  for  himself. 

I  have  read  of  Cato  the  censor,  to  whom 
{for  the  best  features  of  his  character,  his  sim- 
ple integrity  and  his  successful  eloquence)  I 
may  compare  my  friend,  that  he  had  two  man- 
tles. The  one  he  put  on  when  he  went  to  the 
forum — that  was  for  splendor  and  parade. 
When  he  retired  to  the  bosom  of  his  family, 
he  slipped  that  off  and  covered  himself  with 
one  more  simple,  which  I  shall  call  his  mantle 
•of  peace.  Then  in  the  bosom  of  his  family, 
he  was  again  himself.  No  doubt  he  often  did 
and  said  for  the  clients  he  protected,  what  no 
private  interest  could  ever  have  urged  him  to 
say  for  himself.  Such  is  the  nature  and 
•office  of  an  advocate.  To  show  that  this  is 
true,  I  shall  resort  to  ro  other  proof  than  his 
own  words.  A  work  lately  given  to  the  pub- 
lic under  the  joint  names  of  Emmet  and  Mac- 
Xeven,  concludes  with  this  comparison  be- 
tween the  respective  conditions  of  this  nation 
and  that  of  his  native  country. 

"The  ordinary  revenue  alone  of  Ireland 
amounted,  it  appears,  in  the  year  ending  the 
5th  of  January,  1805,  to  $18,328,160.08;  which 
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is  considerably  higher  than  the  whole  income 
of  the  general  government  of  America,  in  the 
same  period. 

The  total  receipts  of  the  Treasury  of  the 
United  States  were  then  $17,597,698.46;  but 
of  this  sum,  no  more  was  expended  for  the 
support  of  the  general  government  than  $13,- 
598,309.47  ;  the  expense  of  all  the  state  gov- 
ernments together  is  fully  estimated  *at  [*245 
about  $2,000,000  more.  Making  in  the  entire 
$15,598,309.47. 

That  is,  a  country  enjoying  greater  general 
happiness  and  a  more  progressive  prosperity 
than  any  other  in  the  world;  whose  commer- 
cial shipping  averages  900,000  tons;  whose  flag 
is  seen  on  every  sea;  whose  industry  is  as  un- 
bounded as  the  globe;  whose  inhabitants  pos- 
sess liberty,  peace  and  self  government,  is  not 
at  this  moment  more  populous  than  Ireland, 
and  pays  little  more  for  those  manifold  bless- 
ings than  one  third  of  what  it  cost  the  Irish 
to  live  subject  to  ignominy,  disquietude,  com- 
mercial restraints  and  political  slavery.  Such 
are  the  advantages  on  one  side  of  having  shak- 
en off  the  British  yoke,  and  such  the  wretch- 
edness on  the  other  of  being  under  its  control." 
(Pieces  of  Irish  His.,  p.  302.) 

What  the  counsel  has  said,  then,  in  the 
warmth  of  his  argument,  was  spoken  by  Cato, 
the  advocate  of  his  clients  ;  what  is  written  in 
this  book,  is  written  by  Cato,  the  good  citizen, 
the  enemy  of  oppression,  and  the  well-tried  pat- 
riot. Here  spake  the  advocate,  but  there  the 
man  ! 

The  same  able  advocate  has  admitted,  if  I 
may  use  the  phrase,  in  commenting  upon 
Hawkins  (4  Hawk.,  pp.  29,  30  ;  2  Hawk.,  bk. 
2,  ch.  25,  p.  158),  that  in  the  cases  of  the  com- 
mon barrators,  conspirators,  &c.,  the  law  has 
been  overruled  and  again  overruled.  I  say 
then  let  it  now  stand  as  it  should  in  cases  of 
conspiracy.  Let  us  abide  by  our  own  statu- 
tory definition,  which  has  been  enacted  with 
a  full  retrospective  view  of  all  the  fluctuations 
of  the  English  Law,  and  has  carried  it  back  to 
its  original  ground,  as  declared  by  the  Stat.  of 
Edward  III. 

*Touching  the  setting  forth  the  [*24(> 
overt  acts,  the  counsel  argued  that  the  excep- 
tions in  cases  of  treason,  made  by  the  Statute 
to  protect  the  subject  against  the  abuse  of 
power,  are  arguments  that  at  common  law 
the  overt  acts  were  not  required  to  be  set  out. 
I  might  readily  admit  all  that,  and  our  argu- 
ment be  in  nowise  shaken  by  it.  I  might 
admit,  and  to  be  plain,  I  do  admit,  that  a  con- 
spiracy to  commit  murder  or  treason,  by 
any*means  whatsoever,  is  a  guilty  conspiracy, 
because,  however  much  the  humanity  of  the 
law  will  intend  in  favor  of  innocence,  it  can- 
not intend  that  men  who  combine  to  take 
away  life,  to  betray  their  country,  to  rob,  to 
accuse  falsely,  to  defraud  or  extort,  can  be 
any  other  than  wicked,  malicious  and  false 
conspirators.  But  before  men  can  be  judged 
false  conspirators  for  refusing  to  work  till 
they  are  requited,  some  overt  acts  should 
be  shown  sufficiently  strong  to  afford  the  infer- 
ence of  so  heinous  a  crime  as  conspiracy,  which 
is  punishable  with  infamy.  For  the  very  pas- 
sage relied  on  in  Hawkins,  shows  the  conspir- 
acy he  treats  of  to  be  punishable  with  pil- 
lory and  branding.  Before  such  criminality 
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.shall  be  intended,  the  overt  acts  which  consti- 
tute that  crime  should  be  made  appear,  as 
well  to  the  jury  and  court,  who  are  to  pro- 
nounce and  judge,  as  to  the  parties  who  are  to 
answer,  and  who  require  full  notice  in  order 
that  they  may  know  against  what  they  are  to 
prepare  their  defense.  Is  there  anything  more 
monstrous  than  to  call  upon  men  to  show  that 
they  did  not  use  indirect  means,  and  yet  not  tell 
them  till  the  moment  of  trial,  perhaps  till  their 
accusation  is  concluded  and  they  called  upon 
to  answer,  what  those  indirect  means  were? 
Where  shall  men  then  find  witnesses  or  proofs? 
Is  it  supposable  that  the  whole  community  is 
present  at  all  times  in  court,  and  ready  to  an- 
swer for  everybody  accused  ?  If  the  indirect 
247*J  *means  are  the  crime,  they  must  not 
only  be  proved,  but  alleged.  If  they  be  al- 
leged but  not  proved,  the  indictment  fails  ; 
and  as  they  cannot  be  proved  unless  they  are 
first  alleged,  so  it  is  a  nullity  if  they  be  not 
alleged,  for  every  proceeding  must  be  secund- 
um  allegataet  probata,  and  proof  without  alle- 
gation is  no  better  than  allegation  without 
proof.  lu  either  case  the  proceeding  is  a  nul- 
lity. And  where  no  criminal  matter  is  al- 
leged, the  court  will  then  in  justice  quash  the 
indicternent,  and  not  waste  its  time,  which  is 
the  time  of  the  public,  nor  oppress  the  parties, 
which  is  an  oppression  of  the  public,  by  forc- 
ing upon  them  the  expense  and  vexation  of  a 
trial,  which  can  evidently  have  no  other  fruit 
than  oppression  and  vexation. 

Suppose,  says  the  counsel,  the  conspiracy 
was  to  effect  the  object  by  indirect  means,  and 
no  particular  means  agreed  upon,  would  not 
the  court  intend  that  indirect  means  generally 
must  be  unlawful  means?  s  This  is  answered 
by  what  I  argued  in  opening,  where  I  showed 
that  indirect  is  nothing  else  in  law  phrase  than 
unlawful ;  that  is,  indirectum.  But  is  it 
enough  to  put  a  man  to  answer  on  peril  of 
tine,  imprisonment,  pillory,  branding  and 
infamy,  or  one,  or  all  of  them,  to  allege  that 
he  has  used  indirect  means,  and  not  tell  him 
what  means  he  is  accused  of  using?  As  well 
might  he  be  put  upon  his  trial  upon  the  idle, 
formal  allegation  that  he  was  instigated  by  the 
devil,  and  had  not  the  fear  of  God  before  his 
eyes,  and  driven  to  make  out  by  evidence  that 
he  was  not  instigated  by  the  devil,  and  that  he 
had  the  fear  of  God  before  his  eyes! 

As  to  the  case  of  The  King  v.  Linn,  which 
was  a  conspiracy  to  prevent  the  burial  of  the 
dead,  it  was  an  offense  against  religion, 
against  civilization,  against  law.  It  was  cor- 
rupt, and  a  breach  of  the  peace.  Yet  I  do 
think  even  that  could  hardly  be  punished, 
248*]  consistently  with  our  Statute,  *as  a 
conspiracy,  however  the  acts  when  executed 
might  be  punished  exemplarily  in  other  forms; 
as  riots,  affrays,  trespasses,  breaches  of  the 
peace,  &c.,  all  of  which  are  indictable  per  se 
when  executed,  but  are  not  strictly  of  that 
complexion  which  would  warrant  an  indict- 
ment merely  for  the  intention,  particularly 
under  a  criminal  code  milder  by  much  than 
the  English.  Indeed,  The  Poulterers'  case,  so 
much  relied  on,  is  conclusive  for  us  upon  that 
subject ;  for  in  the  note  at  the  conclusion  of 
it,  it  particularizes,  with  great  care,  those 
crimes  which  may  be  punished  as  conspira- 
cies, although  nothing  be  done  further  than 
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the  act  of  conspiracy.  I  shall  once  more 
repeat  the  express  words  "Nota  reader. 
These  confederacies  punishable  by  law,  be- 
fore executed  ought  to  have  four  incidents. 
1.  It  ought  to  be  declared  by  some  manner  of 
prosecution.  2.  It  ought  to  be  malicious,  as 
for  unjust  revenge,  <fcc.  3.  It  ought  to  be 
false,  against  an  innocent.  4.  It  ought  to  be 
out  of  court  voluntarily."  Now,  if  the  coun- 
sel who  accuses  me  of  looking  only  straight  for- 
ward, would  follow  my  example  and  look 
straight  forward  himself,  I  think  he  would  see 
before  his  eyes,  in  every  authority  he  has 
quoted,  enough  to  stop  his  course  ;  but  he 
chooses  to  turn  his  winkers  before  his  eyes, 
and  will  see  only  sideways  and  obliquely.  I 
wish  he  had  given  a  direct  answer,  and  shown 
how  this  indictment  contains  those  "four  in- 
cidents." 

He  cited  a  precedent  of  a  proceeding  against 
merchants,  touching  the  rates  of  wool,  and 
challenges  us  to  show  any  statute  on  the  sub- 
ject prior  to  its  date.  I  have  answered  him 
by  laying  open  the  index  of  Keble's  Statutes, 
which  teems  with  such  ordinances,  and  there- 
fore, his  conclusion  that  the  conspiracy  in 
that  case  was  not  by  virtue  of  a  statute,  but 
at  common  law,  falls  to  the  ground. 

*The  learned  counsel  derives  from  [*24J> 
Hawkins  three  gradations  of  enormity  in  con- 
spiracy, and  which,  he  argues,  are  followed 
by  corresponding  punishment. 

1st.  Where  the  charge  goes  to  the  life  ;  that 
is,  where  the  conspiracy  was  by  false  accusa- 
tion to  take  away  the  life  of  the  victim,  which 
he  says  is  followed  by  the  villainous  judgment. 

2d.  Where  there  is  fraud  and  deceit,  there 
the  punishment,  if  I  understood  him,  is  of  an 
infamous  nature  and  subject  to  branding,  pil- 
lory, &c. 

3d.  Where  it  wants  these  ingredients,  then 
the  punishment  is  fine  and  imprisonment. 

To  all  this  I  answer,  without  binding  myself 
to  follow  a  definition  which  contradicts  the 
declaratory  Statutes  at  once  of  England  and 
of  our  own  State,  that  the  third  class  must 
mean  those  conspiracies  or  combinations  for 
wages  which  depend  upon  statutes  that  have 
not,  nor  never  had,  force  here.  And  there 
fore,  as  the  present  charge  can,  in  this  State, 
belong  to  none  of  his  three  classes,  there  is  no 
need  to  reply  to  that  classification.  If  the 
masters  who  prosecute  here,  be  themselves  in- 
dicted for  conspiring  to  accuse,  which  is 
strictly  an  indictable  conspiracy  ;  or  for  con- 
spiring to  impoverish  the  workmen  by  pre- 
venting their  selling  their  labor  ;  or  for  main- 
taining each  other,  right  or  wrong  ;  or  simply 
for  conspiring  to  monopolize  the  labor  of  the 
poorer  class  ;  they  may,  perhaps,  be  punish- 
able by  the  law  they  would  enforce  against 
us.  But  for  the  journeymen,  they  surely 
stand  clear  of  every  similar  imputation  ;  un- 
less the  court  could  make  laws  which  none 
but  the  Legislature  can  do,  and  this  enlight- 
ened and  patriotic  tribunal  will  never  do 
what  is  beyond  its  province. 

*The  precedent  produced  by  Mr.  [*25O 
Colden,  shows  all  it  was  cited  for,  that  in  the 
only  record  to  be  found  of  the  kind,  no  con- 
viction took  place,  or  no  judgment  was  given. 
I  think,  therefore,  we  had  better  be  contented 
with  the  laws  under  which  this  country  has 
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1  so  long  enjoyed  all  its  justly  boasted  prosperity, 
unless  offenses  of  this  kind  become  enormous. 
Then  let  the  Legislature  provide  for  them. 
When  the  great  merchants  engross  the  firing 
of  the  city,  let  that  also  be  provided  for,  but 
let  not  industrious  shoemakers  be  punished 
through  the  fear  that  Mr.  Edgar,  Mr.  Lenox, 
Mr.  Graeie  or  Mr.  Clason,  or  any  of  our  men 
of  wealth,  may  some  day  do  an  act  which  they 
never  yet  have  done,  and  which  I  venture  to 
say  none  of  them  ever  will  do. 

If  the  butchers  and  bakers  combine,  the  one 
not  to  kill,  and  the  other  not  to  bake,  they, 
and  not  the  community,  will  starve  for  that ; 
for  if  we  have  a  sheep,  we  will  find  somebody 
hard  hearted  enough  to  kill  it ;  and  if  we  have 
flour,  we  may  have  griddle-cakes  ;  and  if  the 
evil  requires  a  law  we  shall  have  a  Legislature 
to  provide  one  in  due  time.  But  I  think  it 
somewhat  too  provident  to  suppose  everything 
that  is  possible,  and  use  that  possibility  as  an 
argument  for  an  oppressive  and  unprece- 
dented accusation.  The  case  concerning 
Macklin,  the  player,  was  also  quoted  from  the 
Crown  Circuit  Assistant,  as  an  indictable  of- 
fense not  created  by  statute,  and  yet  not  tinct- 
ured with  the  crimen  falsi.  It  was,  however, 
a  conspiracy  to  breed  a  riot  in  Covent  Garden 
Theater,  in  order  to  force  a  meritorious  actor 
and  servant  of  the  public  off  the  stage,  to  de- 
prive him,  by  such  wicked  conspiracy,  of  his 
bread,  and  was  in  the  nature  of  that  branch 
called  maintenance,  being  a  conspiracy 
amongst  a  number  to  maintain  each  other  in 
li  quarrel,  and  in  what  they  all  knew  to  be 
25  l*j  wrong.  It  *was  malicious  and  oppress- 
ive, and  not  for  any  concern  of  their  own,  nor 
in  furtherance  of  any  just  interest  or  claim  by 
any  legal  means,  and  if  it  was  not  strictly  a 
conspiracy  at  common  law,  it  was  as  like  it, 
as  it  is  unlike  to  our  case. 

But  once  for  all,  I  refer  again  to  the  Stat- 
ute of  N.  Y.,  and  intrench  myself  within  it, 
and  also  to  the  evidence  which  negative  usage 
furnishes,  that  this  combination  not  to  work, 
which  is  a  mere  non-feasance,  and  omission  of 
what  no  law  obliged  us  to  do,  is  not  indict- 
able within  this  State  at  Common  law.  That 
it  is  not  by  statute  it  is  admitted  ;  and  other- 
wise than  by  statute  or  at  common  law,  it  can- 
not be. 

***  The  reporter  and  publisher  join  in  ex- 
pressing their  regret,  that  they  have  not  been 
able  to  give  the  able  reply  of  Mr.  Golden.  It 
was  submitted  to  him  for  his  revisal,  but  dur- 
ing the  great  pressure  of  his  business  he  mis- 
laid it.  The  reporter  after  transcribing  his 
notes  had  destroyed  them,  and  the  loss  became 
irreparable. 

THE  COURT,  when  the  argument  was  closed, 
conceived  the  cause  of  such  importance  as  to 
require  mature  consideration,  and  after  paying 
a  handsome  compliment  to  the  industry  and 
ability  of  the  counsel  on  both  sides,  deferred 
its  opinion  till  the  ensuing  session. 

On  the  next  General  Sessions,  held  in  the 
month  of  Feb., the  Honorable  De  Witt  Clinton, 
Mayor,  being  absent,  the  Aldermen  who  heard 
252*]  the  motion  not  agreeing  in  *opinion, 
no  judgment  was  given,  and  the  defendants' 
recognizances  to  appear,  &c.,  were  continued 
over. 
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At  the  General  Sessions  in  the  month  of 
Apr.,  the  Mayor  went  out  of  office,  and  wa» 
succeeded  by  the  Honorable  Jacob  Kadcliff  ; 
the  latter  not  having  heard  the  argument,  de- 
clared himself  incompetent  to  deliver  an  opin- 
ion, and  the  extensive  calendar  and  the  press- 
ing necessity  for  delivering  the  City  Prison, 
made  it  impossible  to  allow  time  for  a  fresh 
argument. 

The  same  difficulties  occured  in  the  June 
sessions,  and  it  was  thought  expedient  to  ap- 
point a  special  sessions  on  July  12,  for  the 
final  determination  of  the  cause. 


*TRIAL,  &c. 
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ON  THURSDAY,  July  12,  this  cause  came, 
before  the  Special  Sessions  appointed  by 
order  of  the  Corporation  of  the  City  and 
County  of  N.  Y.,  for  its  determination.  Mr. 
Golden  appeared,  together  with  Mr.  Sampson, 
as  counsel  for  the  defendants.  Having  argued 
the  motion  on  their  behalf  before  his  appoint- 
ment to  the  office  of  District  Attorney,  Mr.  C. 
did  not  think  himself  at  liberty  to  act  on  their 
prosecution.  Mr.  Griffin  was  appointed  in  his 
place  to  prosecute,  and  Mr.  Emmet  was,  as 
before,  associate  counsel  on  the  part  of  the 
people. 

The  defendants'  counsel  finding  that  no 
judgment  could  be  given  on  their  former 
arguments,  declined  to  renew  the  motion  for 
quashing  the  indictment.  It  had  been  pro- 
posed to  submit  the  foregoing  printed  report 
of  the  m.otion,  and  the  arguments  upon  it, 
after  the  manner,  sometimes  adopted  by  our 
courts  under  a  press  of  business,  of  receiving 
written  arguments  ;  but  the  delays  of  the  press, 
the  whole  not  being  yet  printed,  and  the  con- 
sideration that  one  of  the  counsel  (Mr.  Griffin) 
had  not  been  heard,  and  other  reasons  to  the 
contrary  presenting  themselves,  that  mode 
was  not  adopted,  and  the  motion  being  now 
waived,  the  defendants,  *who  were  [*254 
under  recognizances,  appeared  by  their  coun- 
sel, and  pleaded  "  not  guilty." 

On  motion  of  Mr.  ~Grifjin,  the  following 
witnesses  were  bound  in  recognizance  to  ap- 
pear from  day  to  day  and  testify  in  the  cause  : 
Lewis  Judson,  Lucius  Benjamin,  Edward 
Whitess,  Oliver  H.  Taylor,  John  Wilcox, 
Charles  Aimes,  Daniel  Corwin,  Benjamin 
Britain,  Thomas  McCready,  Webby  Slocum, 
William  Frowd. 

The  jury  precept  contained  twenty-four 
names  of  jurors,  of  whom  only  eighteen  were 
summoned,  the  remainder  being  absent  or  not 
found.  And  of  these  there  did  not  appear  a 
sufficient  number. 

The  following  were  the  jurors  sworn  : 

David  Wagstaff,  John  Johnson,  James 
Welsh,  William  L.  Lawrence,  Augustus 
Nicoll,  John  Ashfield,  David  Cargill,  who 
were  on  the  panel. 

John  W.  Livingston,  William  Brodill,  Jo- 
seph Dederer,  John  Queen,  Robert  Graham, 
Tales. 

As  the  jurors  came  to  the  book,  they  were 
asked  by  the  defendants'  counsel,  whether 
they  were  master  shoemakers,  and  also, 
whether  they  were  masters  or  employers  iir 


.•254 


SELECT  CASES,  COURT  OF  THE  STATE  OK  NEW  YORK. 


1809 


any  of  the  mechanic  arts  or  trades  ;  but  none 
255*]  such  appearing  *they  were  aH  per- 
mitted to  be  sworn  without  further  objection. 

A  question  was  put  to  a  juror  by  Mr.  Griffin, 
on  behalf  of  the  prosecution,  whether  he  had 
not  made  up  his  mind  upon  the  subject  of 
this  trial.  He  said  he  had  no  knowledge  of 
the  particulars  of  this  case  and  therefore  could 
not  have  made  up  his  mind.  Upon  this  Mr. 
John  Johnson,  another  of  the  jurors,  observed 
that  he  had  so  far  made  up  his  mind  that  he 
could  see  no  reason  why  journeymen  should 
not  meet  to  regulate  their  own  demands,  as 
well  as  other  men.  This  declaration  was 
made  a  ground  of  challenge  for  favor,  by  the 
prosecutors'  counsel,  and  the  three  jurors  first 
sworn,  viz.  :  James  Welsh,  John  Ashfield  and 
David  CargiW,  were  sworn,  to  try  whether  the 
said  John  Johnson  was  an  indifferent  juror 
between  tbe  parties  or  not. 

David  Codwise,  Esq.,  counselor  at  law,  hav- 
ing been  seated  opposite  the  jury  box,  was 
called  and  sworn  to  testify  to  the  words  of  Mr. 
Johnson.  The  prosecutors,  however,  withdrew 
the  challenge  and  the  juror  was  sworn. 

Mr.  Queen  was  also  challenged,  for  favor, 
and  examined  on  his  wire  dire.  The  ground 
of  challenge  to  Mr.  Queen  was,  that  his 
brother,  who  was  now  absent  from  this  City, 
had  been,  during  his  residence  here,  about  six 
months  ago,  a  member  of  the  Society  of  Jour- 
neymen Cordwainers,  and  that  he  might  still 
be  understood  to  be  a  member  ;  if  so,  the  pen- 
alties would  fall  upon  him,  provided  the  acts 
of  that  body  were  held  to  amount  to  a  con- 
spiracy, and  for  that  reason  his  brother  could 
not  be  an  impartial  juror.  The  same  triers 
were  sworn.  Mr.  Queen  was  examined  on  his 
wire  dire. 

Two  witnesses,  Thomas  Wilson  and  George 
Gould,  were  examined  in  chief.  The  counsel 
256*]  summed  up  *the  evidence,  and  the 
triers  found  Mr.  Queen  an  indifferent  juror 
between  the  parties ;  he  was  accordingly 
sworn. 

The  court  imposed  fines  on  several  persons 
summoned  as  jurors,  for  their  non-attendance, 
and  adjourned  the  trial  of  the  indictment  till 
10  o'clock  on  the  following  day. 

The  jury  sworn  were  permitted  to  go  at 
Jarge  by  consent  of  the  parties  ;  the  court  first 
admonishing  them  of  their  duties,  and  of  the 
necessity  of  shutting  their  ears  to  all  conver- 
sations touching  the  subject  they  were  sworn 
to  determine  upon. 

FRIDAY,  13th  July,  1810. 
Present,  The  HON.  JACOB  RADCLIFF,  Esq., 
Mayor,  The  Hon.  J.  O.  HOFFMANN.  Esq., 
Recorder,  NICHOLAS  FISH,  Esq.,  Alderman, 
Justices. 

On  the  part  of  the  prosecution,  the  counsel 
proceeded  to  prove  the  rules  of  the  Society  by 
parol.  having  previously  given  notice  to  the 
defendants'  counsel  to  produce  all  books  and 
papers  of  the  Society,  and  having  proved  the 
same  to  have  been  in  the  hands  of  Baker,  one 
of  the  defendants,  who  was  Secretary  of  the 
Society.  The  first  witness,  Benjamin,  proved 
the  rules  as  contained  in  their  constitution 
printed  in  1805,  and  afterwards  re-enacted. 
He  also  testified  to  some  additional  by-laws  or 
amendments.  He  could  not  say  that  the 
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printed  constitution  now  produced  was  a  copy' 
of  the  former,  and  the  defendants'  counsel  at 
first  objected  to  its  being  given  in  evidence,  as 
such  ;  but  in  the  course  of  the  examination 
thought  proper  to  admit  it,  and  it  was  read  as 
follows  : 


*CONSTITtITION,  &C. 
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We,  the  Journeymen  Cordwainers  of  the 
City  of  N.  Y.,  impressed  with  a  sense  of  our 
just  rights,  and  to  guard  against  the  intrigues 
or  artifices  that  may  at  any  time  be  used  by 
our  employers  to  reduce  our  wages  lower  than 
what  we  deem  an  adequate  reward  for  our 
labor,  have  unanimously  agreed  to  the  follow- 
ing articles  as  the  Constitution  of  our  Society. 

Article  I.  That  this  Society  shall  consist  of 
a  President,  Secretary,  and  three  Trustees,  to 
be  elected  annually  ;  and  a  committee  of  six 
members,  to  be  chosen  every  six  months. 

Article  II.  The  election  for  President,  Sec- 
retary and  Trustees  shall  take  place  on  the 
third  Monday  in  January,  annually,  at  the 
usual  place  of  meeting,  and  they  shall  be  re- 
spectively chosen  by  ballots  by  a  plurality  of 
votes  of  the  members  present ;  and  the  com- 
mittee shall  be  chosen  the  third  Monday  in 
January,  and  the  third  Monday  in  July. 

Article  III.  The  President,  in  order  to  pre- 
serve regularity  and  decorum,  is  authorized  to 
fine  any  member  6  cents  that  is  not  silent  when 
order  is  called  for  by  him,  and  all  members  are 
to  address  the  chair,  one  at  a  time. 

Article  IV.  Any  person  becoming  a  member 
of  this  Society  shall  pay  the  sum  of  4&£  cents 
on  his  admission,  and  6J  cents  as  his  monthly 
contribution  ;  *and  should  any  member  [*25 8 
leave  the  City  at  any  time,  and  stay  for  the 
space  of  three  months  or  upwards,  if  on  his 
return  it  can  be  proved  that  he  has  been  so 
absent,  he  shall  still  be  deemed  a  lawful  mem- 
ber, by  paying  one  month's  contribution. 

Artfcle  V.  All  the  money  collected  in  this 
Society  shall  be  delivered  into  the  hands  of  the 
Trustees,  and  they  shall  hold  an  equal  share 
till  it  amounts  to  $50 ;  they  shall  then  deposit 
it  in  the  United  States  Bank,  and  it  shall  not 
be  drawn  on  except  in  case  of  a  st^nd-out,  and 
then  left  to  a  majority  of  the  Society. 

Article  VI.  The  Secretary  shall  keep  a  regu- 
lar account  of  all  the  proceedings  of  this  Socie- 
perty,  and  he  for  his  services  shall  receive  $1 
month,  and  12|  cents  for  each  notice  served  on 
any  member. 

Article  VII.  The  President,  Secretary  and 
Committee  shall  meet  on  the  second  Monday 
in  each  month  to  consult  and  propose  aay 
measures  they  may  think  beneficial  for  the 
Society,  who  shall  assemble  on  the  third  Mon- 
day in  each  month,  at  the  hour  of  7  o'clock 
from  Sept.  to  Mar.  inclusive,  and  at  the  hour 
of  8  o'clock  from  Mar.  to  Sept.,  and  for  non- 
attendance  of  President  and  Secretary,  to  pay 
a  fine  of  50  cents,  and  any  member  of  the  com- 
mittee to  pay  a  fine  of  25  cents. 

Article  VIII.  No  member  of  this  Society 
shall  work  for  an  employer  that  has  any 
journeyman  cordwainer,  or  his  apprentice  in 
his  employment  that  do  not  belong  to  this 
Society,  unless  the  journeyman  come  and  join 
the  same :  and  should  any  *member  [*259 
work  on  the  seat  with  any  person  or  persons 
that  has  not  joined  this  Society,  and  do  not 
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report  the  same  to  the  President,  the  first  meet- 
ing night  after  it  comes  to  his  knowledge,  shall 
pay  a  fine  of  $1. 

Article  IX.  If  any  employer  should  reduce 
his  journeymen's  wages  at  any  time,  or  should 
the  said  journeyman  find  himself  otherwise 
aggrieved,  by  reporting  the  same  to  the  com- 
mittee at  their  next  meeting,  they  shall  lay 
the  case  before  the  Society,  who  shall  de- 
termine on  what  measures  to  take  to  redress 
the  same. 

Article  X.  The  name  of  each  member  shall 
be  regularly  called  over  at  every  monthly 
meeting,  and  should  any  member  be  absent 
when  his  name  has  been  called  over  three  times 
successively,  shall  pay  a  fine  of  12£  cents  for 
the  first  night,  25  cents  for  the  second,  and  50 
cents  for  the  third  ;  and  if  absent  three  succes- 
sive meeting  nights,  the  Secretary  shall  de- 
liver him  a  notice,  and  if  he  does  not  make  his 
appearance  after  being  notified,  on  the  follow- 
ing meeting  night  (unless  he  can  assign  some 
just  cause  for  staying  away)  shall  pay  a  fine 
of  $3. 

Article  XI.  Any  journeyman  cordwainer, 
•coming  into  this  City,  that  does  not  come  for- 
ward and  join  this  Society  in  the  space  of  one 
month  (as  soon  as  it  is  known),  he  shall  be 
notified  by  the  Secretary,  and  for  such  notifi- 
cation he  shall  pay  12£  cents  ;  and  if  he  does 
not  come  forward  and  join  the  same  on  the 
second  meeting  of  the  Society,  after  receiving 
the  notice,  shall  pay  a  fine  of  $3. 

Article  XII.  Any  member  of  this  Society 
having  an  apprentice,  or  apprentices,  shall, 
when  he  or  they  become  free,  report  the  same 
26O*]  *to  the  President,  on  the  first  monthly 
meeting  following  ;  and  if  the  said  apprentice 
or  apprentices  do  not  come  forward  and  join 
the  Society  in  the  space  of  one  month  from 
the  time  of  the  report,  shall  be  notified  by  the 
Secretary,  and  if  he  does  not  come  forward 
within  two  months  after  receiving  the  notifi- 
cation, shall  pay  a  fine  of  $3. 

Article  XIII.  There  shall  be  delivered  to  the 
President,  at  every  monthly  meeting,  a  suf- 
ficient sum  of  money  to  defray  the  necessary 
expenses  of  this  Society. 

Article  XIV.  If  any  member  should  be 
guilty  of  giving  a  brother  member  any  abusive 
language  in  the  Society  room,  during  the  hours 
of  meeting,  who  might  have  been  excluded 
from  this  Society  by  his  misdemeanor,  but  by 
making  concession  have  been  reunited,  he  shall 
pay  a  fine  of  25  cents. 

Article  XV.  Every  member  of  the  Society 
shall  inform  the  Secretary  of  his  place  of  resi- 
dence, and  should  they  at  any  time  change 
their  place  of  residence,  they  shall  notify  the 
same  to  the  Secretary  on  the  first  monthly 
meeting  following  ;  not  complying  with  this, 
shall  pay  a  fine  of  25  cents. 

Article  XVI.  Any  member  may  propose 
as  amendments  to  this  Constitution,  new  arti- 
cles, or  alterations  of  those  in  force,  which 
proposed  amendments  must  be  delivered  to  the 
committee  in  writing,  who  shall  present  the 
same  to  the  Society,  at  their  next  monthly 
meeting,  and  if  two-thirds  of  the  members 
present  concur  therein,  such  amendment  shall 
become  a  part  of  the  Constitution. 
261*]  *Article  XVII.  It  is  the  duty  of  the 
private  members  to  attend  the  meetings  and 
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co-operate  with  its  officers  in  promoting  the 
welfare  of  the  Society,  for  in  doing  this  they 
will  recollect  they  are  promoting  their  own 
individual  welfare. 

A  list  of  wages  for  the  journeymen  cord- 
wainers  in  the  City  of  New  York,  agreed  to 
on  the  first  day  of  March,  1805  : 

Back  Strap  Boots,  fair  tops,        -        -  $4  00 

Back  Strapping  the  top  of  do. ,  0  75 

Ornament  Straps,  closed  out  side  on  do.,  0  25 

Back  Strap  Bootees,  -  -  -  -  3  50 
Wax  Legs  closed  outside,  plain  counters, 

fair  tops,     -  3  25 

Cordovan  Boots,  fair  tops,     -                -  3  00 

Cordovan  Bootees,     ....  2  50 

Suwarrow  Boots,  closed  outside,          -  3  00 

inside  closed,  bespoke,  2  75 

"     inferior  wofk, 

bespoke,                                            -.  2  50 

Binding  Boots,  -        ...»  0  25 

Stabbing, 0  25 

Footing  Old  Boots,     ....  2  00 

Foxing  New  Boots,       -        -        -        -  0  50 

Foxing  and  Countering  Old  Boots,  -  2  00 

"        without  Counters,  -        -        -  1  75 

Shoes,  best  work,  1  12 

"        inferior  work,          -        -        -  1  00 

Pumps,  French  edges,  1  12 

"        shouldered  edges,          -  1  00 

Golo  Shoes, 1  50 

Stitching  Rans,                               -        -  0  75 

Cork  Soles,        ....  o  50 

*It  was  further  proved,  and '  not  [*262 
denied  by  the  defendants,  that  on  several  oc- 
casions measures  had  been  taken  to  give  effect 
to  their  Constitution,  or  rules,  by  giving 
notices  to  masters  having  journeymen  or  ap- 
prentices in  their  employ,  not  members  of  the 
body,  viz  :  for  having  more  than  two  appren- 
tices, or  employing  apprentices  other  than 
those  of  the  members  of  the  Society  ;  also,  for 
employing  journeymen  who  had  infringed 
their  rules.  The  notice  in  such  cases  was, 
that  if  they  persisted  to  employ  such  persons. 
&c.,  or  to  disregard  the  rules  of  the  body, 
their  shop  should  be  deserted  by  all  the  work- 
men of  the  Society.  This  had  been  in  some 
instances  effected  by  means  of  what  they 
called  a  strike  against  the  shop,  and  the  offend- 
ing member  was  then  termed  a  scab,  and 
wherever  he  was  employed  no  others  of  the 
Society  were  allowed  to  work.  There  was  a 
strike  against  the  shop  of  Corwin  &  Aimes, 
but  as  it  appeared  to  the  Society  that  they 
contrived  to  defeat  its  operation  by  privately 
getting  their  work  done  at  other  shops,  the 
Society,  in  Nov.,  1809,  ordered  a  general 
strike  "against  the  masters.  There  were  186 
members,  and  about  as  many  journeymen  who 
were  not  members,  but  all  of  the  best  work- 
men were  of  the  Society.  Benjamin,  who 
testified  as  to  this  general  strike,  said  he  never 
knew  of  but  one  general  turnout.  He  testified 
that  he  had  been  fined  and  threatened  for 
working  against  the  rules  of  the  Society.  He 
admitted,  on  his  cross-examination,  that  he 
came  voluntarily  [into  the  Society,  and  also, 
that  on  the  question  for  a  general  turnout  the 
members  voted  by  secret  ballot  and  that  no  com- 
pulsion is  used/but  every  man  votes  according 
to  his  inclination,  the  majority  carries  it,  and 
then  it  becomes  a  law,  and  the  contraveners  of 
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it  are  scabbed.  Edward  Whitess  had  worked 
2O3*]  for  Corwin  &  Aimes  about  four  *or 
five  years,  and  had  joined  the  Society  about 
six  or  seven  years  ago.  He  was  fined  at  differ- 
ent times,  and  at  the  time  of  the  general  meet- 
ing there  was  a  rumpus  in  the  Society,  which 
with  the  multiplicity  of  the  fines,  determined 
him  to  leave  it,  and  change  his  occupation,  and 
take  to  cramping  boot  legs.  He  had,  while 
a  member,  acted  as  sexton  of  a  church,  for 
which  he  had  $60  yearly.  This  prevented  his 
attendance,  and  occasioned  him  sometimes  to 
be  fined.  During  the  time  he  was  first  scab- 
bed, his  employer  was  obliged  to  discharge 
him  until  he  paid  his  fine  and  was  reinstated. 
He  admitted  that  he  came  voluntarily  into  the 
Society,  and  remained  in  it  six  or  seven  years. 

Mr.  Aimes  proved  that  he  had  received  sev- 
eral notices,  one  to  discharge  Whitess,  which 
he  complied  with;  another  to  discharge  a  boy, 
an  apprentice  of  Britton,  who  had  worked 
with  him  two  or  three  years.  Witness  thought 
it  a  great  hardship  that  the  old  man  should 
lose  the  profit  of  the  work  of  the  apprentice 
he  had  instructed,  and  did  not  dis-charge  him, 
for  which  the  body  struck  against  him.  On 
cross-examination,  he  admitted  he  had  con- 
tributed some  money  towards  carrying  on  this 
prosecution. 

James  Britton  confirmed  this  testimony, 
and  said  that  after  he  had  instructed  his  ap- 
prentice, whose  work  was  his  chief  support  (he 
himself  being  in  years),  he  was  deprived  of 
that  help  by  the  influence  of  the  body  of  which 
he  was  not  a  member. 

Thomas  Lewis  was  also  examined  ;  his  evi- 
dence was  not  very  material,  being  only  con- 
firmatory of  the  above  particulars. 

The  defendants  offered  to  show,  as  well 
from  the  witnesses  on  the  part  of  the  prosecu- 
tion, as  from  other  witnesses  whom  they 
should  call  : 

264*]  *lst.  That  long  ago.  prior  to  the 
strike  or  turnout,  there  was  a  combination  of 
the  masters  for  the  express  purpose  of  lowering 
the  wages  of  the  workingmen,  and  which  was 
oppressive  to  them  ;  and  that  their  Society 
originated  in  the  necessity  of  protecting  them- 
selves against  such  combinations;  and  further, 
that  the  masters  were  now  in  combination  for 
'  the  purpose  of  this  prosecution. 

This  was  objected  to  and  overruled,  upon 
the  ground  that  the  misconduct  of  the  masters 
would  be  no  justification  of  the  defendants.  It 
was  then  offered  as  evidence  in  mitigation,  but 
the  court  said  that  if  there  were  circumstances 
merely  in  mitigation  of  the  sentence,  they 
would  come  more  properly  in  affidavit  in  case 
of  conviction. 

2d.  The  defendants  attempted  to  show  that 
the  wages  and  rates  contended  for,  and  de- 
manded by  the  journeymen,  were  reasonable, 
and  no  higher  than  to  afford  them  a  bare  main- 
tenance. 

This  evidence  was  not  received,  because 
none  had  appeared  on  the  part  of  the  prosecu- 
tion to  show  that  unreasonable  and  extrav- 
agant demands  had  been  made.  It  was  there- 
fore held  irrelevant  to  rebut  what  had  not  been 
proved 

3d.  The  defendants  proposed  to  prove  that 
the  masters  made  an  excessive  profit  on  the 
labor  of  the  workmen,  but  that  was  refused 
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also,  upon  the  former  ground,  that  the  mis- 
conduct of  the  masters  would  not  justify  a 
conspiracy  or  illegal  combination  in  the  jour- 
neymen. 

Various  discussions  arose  touching  the  ad- 
missibility  and  relevancy  of  evidence  how  far 
the  acts  of  one  person  should  preclude  others  ; 
how  far,  though  the  day  laid  in  the  indictment 
was  not  material,  the  prosecutor  should  still 
be  confined  to  one  single  conspiracy  under 
each  count,  and  *having  once  fixed  the  ]*265 
period  he  held  to  it,  and  prevented  from 
wandering  in  evidence,  so  as  to  surprise  and 
baffle  the  defense— the  more  so  as  the  conspiracy 
was  here  laid,  not  on  divers  days  and  times, 
but  on  a  certain  day.  Some  discussions  also 
took  place  touching  the  proof ;  how  far  the 
conspiracy  should  be  first  proved  before  partic- 
ular acts  against  individuals  ;  and  such  other 
topics  as  arise  in  every  trial  for  conspiracy 
from  the  complex  and  indefinite  nature  of  the 
charge.  All  such  points  being  of  general  ap- 
plication, and  not  materially  interwoven  with 
the  object  of  this  report,  are  purposely  omitted. 
They,  however,  necessarily  consumed  much 
time,  and  the  evidence  was  not  closed  till 
8  or  9  o'clock. 

THE  COURT  having,  in  the  morning,  inti- 
mated that  it  would  sit  till  12  o'clock,  rather 
than  adjourn,  defendants'  counsel  were  called 
upon  to  sum  up,  and  Mr.  Sampson,  pursuant 
to  arrangement  with  Mr.  Golden,  commenced. 
He  observed  that  the  difficulties  under  which 
he  labored,  were  bej'ond  his  force,  and  that  he 
was  conscious  entering  upon  an  argument  of 
such  a  nature,  under  such  disadvantages,  WHS 
a  forlorn  endeavor.  The  evidence  given  did 
not  in  any  shape  alter  the  principles  upon 
which  he  had  argued  six  months  ago,  for  the- 
quashing  of  the  indictment.  That  argument 
was  addressed  to  a  court  of  law,  and  founded 
upon  the  law,  supposing  all  the  facts  charged 
in  the  indictment  to  be  proved.  Nothing, 
certainly,  had  come  out  in  evidence,  to  preju- 
dice the  defendants,  for  there  was  not  a 
single  instance  of  violence  or  disorderly 
conduct,  and  it  was  conceded  that  the 
demands  of  the  workmen  were  not  unreason- 
able or  extraordinary.  The  single  question 
would  be,  as  it  was  considered  by  him, 
whether  the  law  of  England  was  to  govern 
this  case.  He  was  aware  how  far  *the  [*2O6 
doctrines  of  the  English  law,  upon  this  head, 
had  unfortunately  given  a  bias  to  the  judg- 
ment of  many  individuals ;  and  no  doubt, 
some  of  those  whom  chance  had  arrayed  to 
sit  in  judgment  on  this  cause,  must  be  pre- 
sumed, however  honorable  and  intelligent,  to 
have  imbibed  more  or  less  of  that  opinion. 
The  jury,  it  is  true,  are  judges  of  law  and  fact 
in  criminal  cases,  and  the  arguments  necessary 
to  disentangle  the  question  from  such  percon- 
ceived  notions,  must  be  of  a  nature  too  prolix 
and  arduous,  to  be  offered  with  a  fair  prospect 
of  success,  to  a  jury  already  exhausted  and 
fatigued  by  a  painful  sitting,  at  a  season  when 
the  powers  of  mind  and  body  languish.  Mr. 
8.  further  observed,  that  in  the  former  argu- 
ment he  had  found  it  necessary  to  turn  over 
many  volumes  in  order  to  show  grounds  for 
his  opinions,  and  to  cite  numerous  cases,  which 
it  would  be  impossible  now,  at  candle  light, 
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with  sight  so  fatigued,  and  faculties  so  ex- 
hausted, and  in  a  state  of  health  so  ill  suited 
to  exertions  to  resort  to.  The  very  circum- 
stance of  his  having  undertaken  to  report  the 
former  arguments,  with  all  the  tiresome  labor 
of  transcribing,  compiling  and  correcting  of 
the  press,  had  effaced  the  livelier  impressions 
of  first  conceptions,  and  must  impart  to  what 
he  should  offer  the  vapid  insipidity  of  a  tale 
twice  told.  The  many  books  already  referred 
to,  and  now  produced  by  the  opposite  counsel, 
seemed  to  forewarn  him  that  they  meant  to 
renew  the  learned  efforts  of  the  former  con- 
test, and  many  of  them  referred  to  by  Mr. 
Griffin  were  not  noticed  till  the  moment  it 
was  necessary  for  him  to  reply  to  them,  when 
it  was  impossible  for  him  to  answer  but  from 
vague  recollection  or  repetition  of  his  former 
argument,  or  reference  to  the  printed  report. 
[.\r/\  S.,  in  referring  to  his  former  argument, 
read  the  authorities  from  the  printed  report, 
but  omitted  much  the  greater  part,  from  un- 
2(>7*J  willingness  to  *fatigue  the  attention  of 
the  jury  already  exhausted.  After  he  had 
concluded,  it  was  thought  too  late  to  hear  the 
other  counsel,  and  the  court  adjourned  till  the 
following  day  at  10  o'clock.] 

SATURDAY,  JULY  14TH. 
Mr.  Golden  this  day  followed  Mr.  Sampson, 
and  re-examined  the  principles  of  the  law,  and 
the  leading  authorities  ;  reasoning  upon  them, 
and  applying  them  to  the  case  with  great  dis- 
crimination and  ability.  Admitting  all  the 
cases  cited  against  the  defendants  from  the 
English  books  to  be  of  full  authority,  that 
none  of  them  would  warrant  a  conviction.  It 
seemed  to  him,  that  the  moment  it  was  ad- 
mitted that  the  object  of  the  conspiracy  was 
not  criminal,  there  ought  to  be  an  end  of  the 
prosecution.  And  the  doctrine  and  argument 
touching  a  conspiracy,  to  do  a  lawful  act  by 
unlawful  means,  seemed  to  him  a  distinction 
without  a  difference,  an  unnecessary  refine- 
ment, and  at  best  a  begging  of  the  question. 
To  conspire  to  use  unlawful  means,  was  to 
conspire  to  do  an  unlawful  thing,  and  was  an 
unlawful  conspiracy.  All  that  he  admitted 
freely.  But  when  that  was  admitted,  the 
question,  whether  there  had  been  such  a  con- 
spiracy, was  not  a  whit  advanced,  and  he  con- 
tended, as  confidently  as  before,  that  there 
had  not.  He  read  and  commented  upon  the 
constitution  of  the  Society,  and  maintained 
that  all  the  words  of  coercion  with  which  it 
abounded,  all  the  terms  of  arbitrary  command, 
which  might  furnish  such  fertile  subjects  for 
2O8*]  declamation,  were  *innocent  and  harm- 
less, and  would  be  so  considered  by  any  can- 
did judgment,  when  the  undeniable  truth  was 
taken  into  the  account  that  the  only  compul- 
sion they  used  was  a  refusal  to  work  with 
those  whom  they  considered  as  joining  in 
oppression  against  them.  There  was  a  well 
received  and  settled  definition  of  crimes,  by 
which  they  were  divided  into  two  comprehen- 
sive classes,  those  called  mala  in,  se,  which 
were  crimes  against  the  universal  laws  of  God 
and  nature,  and  those  termed  mfila  prohibita, 
or  offenses  against  positive  institutions.  There 
must,  in  this  country,  be  statutes  enacted  by 
the  Legislature,  which  speaks  the  will  and  voice 
of  the  people.  Beyond  this  definition  there 
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can  be  no  crime,  and  it  is  impossible  to  draw 
the  refusal  of  a  body  of  men  to  labor  under 
terms  disadvantageous  to  themselves,  or  which 
they  think  disadvantageous  to  them,  under 
either  branch  of  this  definition,  without  more 
subtility  than  ought  to  be  admitted  in  the  law; 
and  more  straining  than  the  genius  of  our 
code  allows  to  be  used  against  defendants  in 
any  criminal  case. 

Mr.  Griffin  first  summed  up  on  the  part  of 
the  prosecution.  The  law  having  been  already 
so  fully  discussed,  and  the  necessary  limits  of 
this  report  rendering  it  necessary  to  compress 
the  account  of  the  trial,  on  which  the  facts 
were  few,  and  of  no  great  interest  or  novelty, 
nothing  more  can  be  given  than  the  outlines 
of  the  summing  up. 

To  the  authorities  cited  by  the  counsel  for 
the  prosecution  on  the  former  argument,  Mr. 
Griffin  added  the  following  :  Rex  v.  Rwpal,  3 
Burr.,  1330;  the  remarks  of  Lord  Mansfield 
and  Justice  Yates,  on  the  subject  of  conspira- 
cies, in  Vertue  v.  Lord  Clive,  4  Burr.,  2475, 
2476  ;  the  observations  of  Justice  Grose  on  the 
same  subject,  in  Rex  v.  Mawbey,  6  D.  &  E., 
636,  and  the  cases  of  Rex  v* Hammond,  [*269 
2  Esp,,  719  ;  Rex  v.  Locker,  5  Esp.,  107  ;  Rex 
v.  Bolter,  5  Esp.,  125.  Mr.  Griffin  applied 
himself  very  forcibly,  in  answer  to  the  ob- 
servations of  Mr.  Sampson,  upon  the  common 
law,  and  instead  of  judging  it  by  the  sharp 
rules  of  criticism,  desired  that  it  might  be 
fairly  and  candidly  judged  by  its  effects.  He 
drew  a  comparative  view  of  the  condition  of 
the  English  people  and  the  English  peasantry, 
with  that  of  the  people  of  the  continent  of 
Europe  ;  of  the  independence  of  the  one,  and 
the  debased  and  servile  condition  of  the  other. 
Admitting  that  the  national  code  was  the 
source  of  national  improvement,  manners  and 
civilization,  as  was  argued  by  Mr.  Sampson, 
what  better  eulogium  could  be  passed  upon 
the  common  law  of  England,  than  the  flourish- 
ing and  happy  situation  of  the  nations  where 
that  code  prevailed.  If  the  people  of  England, 
with  all  their  grievances,  are  so  much  above 
the  servile  state  of  -boors,  or  the  debased  and 
benighted  condition  of  those  of  Spain  and 
Portugal,  and  other  countries  where  the  sword 
and  the  inquisition  govern  without  control  of 
law,  it  must  be,  even  from  the  argument  of 
his  opponent,  that  the  national  code  is  more 
exalted  and  more  beneficial. 

Why  is  it,  added  he,  that  "  slaves  cannot 
breathe  in  England  ?  "  Why  is  it,  that  "  they 
touch  that  country  and  their  shackles  fall  ?  " 
It  is  the  common  law  which  strikes  off  their 
fetters,  it  is  the  common  law  which  expands 
them  into  freemen. 

If  England,  in  the  times  of  general  disorder 
throughout  Europe,  escaped  almost  singly 
from  the  devastations  of  civil  war,  revolution 
and  invasion,  it  was  owing  to  the  love  of  the 
laws  that  animated  the  people  to  contend 
heart  and  hand  for  their  precious  birthright, 
and  to  the  genius  of  their  Constitution  [*27O 
that  watched  over  their  destiny.  What  else 
had  protected  the  English  people  from  guil- 
lotine, bastile  and  inquisition  ?  What  else  had 
implanted  in  the  United  States  the  principles 
of  freedom  which  had  grown  up  and  matured, 
and  finished  in  their  perfect  independence. 
Why  was  their  condition,  even  as  colonies,  so 
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much  above  that  of  Brazil  or  Mexico,  coun- 
tries towards  which  nature  had  been  perhaps 
more  lavish  of  her  favors  ?  It  was  the  prin- 
ciples of  the  common  law  which  our  ancestors 
brought  with  them,  which  first  prompted  them 
to  assert  their  independence,  and  then  in  the 
days  of  trial  and  strife,  moderated  the  fury  of 
revolution,  and  served  as  sure  and  solid  foun- 
dations of  future  security.  It  was  in  that  free 
and  hallowed  volume  which  served  as  their 
palladium,  and  in  which  they  found  written 
the  first  lessons  of  their  independence.  It  was 
the  mild  spirit  of  the  common  law  that  tem- 
pered the  evils  of  civil  convulsion  and  calmed 
the  agitated  waves,  and  finally  shone  forth 
with  renovated  lustre,  when  those  storms  had 
passed  away — that  common  law,  the  great 
magazine  which  supplied  our  state  and  na- 
tional constitutions  with  abundant  and  useful 
materials  for  their  solid  structure. 

Mr.  Griffin  then  argued  upon  the  evidence, 
and  admitted  that  there  had  been  no  personal 
violence,  no  outrage  or  disorder,  but  asked  if 
the  coercive  measures  of  the  Society  were  less 
cruel  or  oppressive  for  that  reason.  He  made 
strong  remarks  upon  the  imperious  and  tyran- 
nical edicts  of  the  constitution  and  by-laws  of 
the  Society,  and  asked  whether  it  was  possible 
for  any  workman  to  enjoy  without  molesta- 
tion the  indisputable  rights  of  peace,  neutral- 
ity and  self-government,  in  his  own  private 
and  particular  concerns.  A  journeyman  was 
neither  free  to  refuse  entering  into  the  Society, 
nor  at  liberty,  having  done  so,  to  leave  it, 
271*]  without  incurring  ruin  or  unmerited 
disgrace  ;  and  to  the  real  impoverishment 
which  he  must  undergo,  and  to  the  evils 
heaped  upon  all  who  befriended  him  ;  to  all 
this  was  added,  the  opprobrious  epithet  of 
scab.  If  an  individual  master  refused  obedi- 
ence to  their  laws,  or  fell  under  the  displeas- 
ure of  the  Society,  a  stroke  was  directed 
against  him.  And,  though  this  stroke  was 
not  a  corporal  wound,  it  was  a  cruel  and  ruin- 
ous infliction,  from  which  he  could  have  no 
relief,  unless  the  law  provides  one.  He  was 
proscribed  without  remorse,  and  outlawed 
without  mercy. 

If  the  master  workmen  in  general  hap- 
pened to  offend  this  Society,  a  general  cessa- 
tion of  labor  amongst  the  members  of  their 
own  body  was  decreed,  to  which  obedience 
was  rigorously  enforced  ;  however  much  the 
necessities  of  their  families  might  require 
their  work,  idleness  was  enjoined  upon  them. 
They  were  commanded  to  do  no  manner  of 
work  ;  but  it  was  a  Sabbath  not  of  rest,  but 
of  vengeance,  of  desolation,  and  of  suffering. 
Mr.  Griffin  urged  then,  a  variety  of  other 
topics  with  great  strength  and  effect,  and  con- 
cluded by  what  might  be  understood  as  a 
summary  of  his  argument.  He  did  not  com- 
plain of  the  defendants  for  forming  themselves 
into  a  society,  but  for  compelling  others  to 
become  members.  He  did  not  accuse  them 
of  having  advanced  the  price  of  their  own 
labor,  but  of  conspiring  to  regulate,  by  meas- 
ures of  rigor  and  coercion,  the  wages  and  the 
will  of  others  ;  his  charge  against  them  was 
not  that  they  chose  and  determined  for  what 
employers  they  would  or  would  not  work,  but 
that  they  had  exercised  an  aristocratic  and 
tyrannical  control  over  third  persons,  to  whom 
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they  left  neither  free  will  nor  choice ;  and 
that  they  employed,  to  effect  this  purpose, 
means  of  interference  in  their  concerns  to 
which  it  was  impossible  for  the  sufferers  to 
oppose  any  resistance. 

*Mr.  Emmet  closed  the  prosecution.  [*272 
Before  he  began,  Mr.  Sampson  cited  a  passage 
from  Reeve's  History  of  the  Common  Law,  to 
show  that  besides  the  Ordonnances  to  which 
he  had  adverted,  all  to  be  found  in  Keble's 
Statutes,  there  was  a  special  jurisdiction  and 
particular  laws  touching  the  staple  of  wool, 
and  that  the  charge  of  conspiracy  against  the 
merchants  in  the  reign  of  Edward  III.  might 
have  very  possibly  been  for  an  infringement 
of  that  code,  which  was  called  the  law  of  the 
staple.  So  that  there  were  two  ways  of  ac- 
counting for  it,  viz. :  by  the  general  statutes, 
or  by  these  particular  regulations,  in  neither 
of  which  it  'could  be  an  argument  that  such 
conspiracies  were  by  the  cummon  law.  Mr. 
S.  said  he  would  go  no  higher  into  antiquity. 
If  his  learned  friend  chose  to  do  so,  he  might 
now  mount  up  Jacob's  ladder,  of  which  one 
end  was  in  this  world  and  the  other  in  the 
world  above.  Mr.  8.  also  cited  a  certified 
opinion  of  Judge  Scott,  of  Maryland,  in  MS., 
where  two  cases  were  adjudged,  one  where 
after  conviction  a  new  trial  was  refused,  and 
another,  when  on  demurrer  to  evidence  judg- 
ment was  for  the  defendant — upon  this  dis- 
tinction, that  where  the  party  said  to  be 
injured  went  voluntarily  into  the  Society, 
there  was  no  injury  done  him,  however  it 
might  be  if  he  was  compelled.  This,  he  said, 
was  applicable  to  the  cases  of  Benjamin  and 
Whitess,  both  of  whom  had  entered  volun- 
tarily. 

Mr.  Emmet  declared  that  it  was  not  his  in- 
tention to  advert  on  this  occasion  to  a  single 
law  case,  nor  to  open  one  of  the  numerous 
authorities  that  lay  upon  the  table,  because  he 
had  observed  with  what  pain  the  jury  had 
endeavored  to  listen  to  the  elaborate  argu- 
ments of  his  learned  adversaries,  whenever 
they  turned  upon  abstruse  deductions  from 
the  antiquities  of  the  law.  He  neither  blamed 
the  counsel  nor  the  jury  in  this  respect ;  both 
had  tried  to  do  their  duty,  *and  he  [*273 
could  not  withhold  his  admiration  of  the  re- 
search and  ingenuity  of  his  friend,  who  had 
shown  such  force  of  learning  and  industry. 
But  it  was  plain  that  it  was  but  labor  in  vain  ; 
for  it  never  could  be  expected  from  the  most 
intelligent  jurors  that  ever  were  impaneled, 
that  they  should,  in  the  accidental  discharge 
of  a  duty  for  which  they  had  no  previous 
course  of  preparation,  follow  the  ablest  and 
clearest  logician  through  a  range  of  argument 
which  it  must  have  cost  a  practiced  and  edu- 
cated lawyer  so  much  time  and  trouble  to 
compose.  It  was  what  never  was  required  of 
any  jury,  and  it  was  not  within  their  prov- 
ince ;  nor  were  they  the  worse  jurors  for  not 
being  deep  read  lawyers.  The  Constitution 
had  appointed  two  distinct  offices.  Judges 
had  to  determine  questions  of  law,  and  jurors 
to  decide  upon  questions  of  fact  ;  and  al- 
though the  jury  in  criminal  cases  had  the 
undoubted  power,  when  they  chose  to  exert 
it,  of  deciding  upon  law  and  fact,  yet  that 
was  a  right  of  power  which  a  discreet  jury 
would  never  assert  but  in  cases  where  the 
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strongest  exigencies  required  them  to  do  so. 
There  were  indeed  occasions  when  important 
public  principles  were  in  jeopardy,  when  it 
might  be  used  as  a  saving  and  salutary  privi- 
lege ;  but  nothing  less  than  such  occasions 
would  warrant  a  jury  to  pronounce  upon 
what  no  understanding,  by  the  simple  force 
of  common  sense,  could  be  equal  to.  The 
certainty  of  the  criminal  law  is  as  important 
as  that  of  the  civil,  and  that  can  only  be  pre- 
served by  leaving  it  to  be  expounded  by 
judges,  to  whom  education  and  habit  have 
rendered  it  familiar,  and  who  join  knowledge 
of  its  theory  to  the  aptitude  which  practice 
gives.  Discreet  jurors  know  that  no  science 
is  intuitive,  and  that  law,  which  comprehends 
the  rules  of  all  men's  actions,  can  never  from 
274*]  its  nature  be  so  simple,  as  *that  some 
difficulties  must  not  at  times  arise  in  the  ex- 
position of  it.  When  they  do,  it  is  impossible 
to  lay  down  the  rule,  but  from  a  knowledge 
of  what  has  been  established  by  usage  or  by 
statute,  and  to  do  so  safely,  a  knowledge  of 
causes  and  consequences,  which  practice  only 
gives,  is  essential.  As  well  might  a  lawyer 
think  himself  qualified,  without  any  previous 
education,  to  be  a  merchant,  a  farmer  or  an 
artist,  as  any  of  those  to  be  a  lawyer.  And 
this  plainly  appeared  to  me  in  the  course  of 
the  summing  up  on  the  other  side.  Where  it 
turned  upon  the  facts  in  evidence,  I  saw  the 
jury  giving  an  attentive  ear ;  where  it  was 
general  reasoning  I  could  mark  them  listen- 
ing with  patience  ;  where  it  was  humor  and 
fancy,  I  saw  the  pleasure  they  received,  and  I 
joined  in  it,  for  wit  and  vivacity  will  always 
captivate  and  please.  But  when  that  labored 
chain  of  induction  which  did  credit  to  the 
industry  and  reasoning  powers  of  my  learned 
friend  was  offered  to  the  jury-box,  I  could 
discern  in  their  individual  countenances,  the 
truth  of  that  sentence  which  says,  "to  ques- 
tions of  law  jurors  are  not  to  answer." 

One  observation,  however,  touching  the 
strictures  passed  upon  the  absurd  antiquities 
of  the  common  law  ;  and  I  am  far  from  deny- 
ing the  barbarity  of  its  origin,  and  that  it 
originated  in  dark  and  ignorant  times.  It  is 
this :  that  its  course  has  been  marked  with 
progressive  improvement,  which  alone  is  eu- 
logium  and  security  enough.  Mr.  Emmet  then 
passed  to  the  constitution  of  the  Society,  and 
dwelt  with  his  usual  force  upon  several  of 
its  provisions,  which  he  represented  as  arbi- 
trary and  tyrannical,  and  going  to  erect  an 
imperium  in  imperio,  and  overbear  the  rights 
of  the  citizen  and  the  law  of  the  land. 

Fie  took  advantage  of  the  hardship  of  Brit- 
ton's  case,  and  drew  a  lively  and  pathetic 
275*]  picture  of  the  sufferings  of  an  inof- 
fensive old  man,  and  of  the  cruelty  of  exact- 
ing from  his  employer  the  hard  sacrifice  of 
his  abandonment  at  the  peril  of  his  own  de- 
struction. He  said  he  was  not  the  advocate  of 
any  oppression,  and  if  the  masters  had  com- 
bined for  any  purpose  of  oppression,  or  in  any 
shape  against  law,  he  would  wish  as  much  as 
any  man  that  they  should  be  indicted  and  con- 
victed. 

His  address  was  such  as  the  reporter  would 
willingly  lay  before  the  public  did  the  limits 
prescribed  to  him  admit  of  it ;  but  the  same 
reasons  for  which  the  speeches  of  the  other 
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counsel  have  been  abridged  must  serve  as  his 
apology. 

The  charge  of  the  court  was  then  delivered 
by  His  Honor,  the  Mayor,  to  the  following 
effect : 

He  observed  there  were  two  points  of  view 
in  which  the  offense  of  a  conspiracy  might  be 
considered  ;  the  one  where  there  existed  a  com- 
bination to  do  an  act,  unlawful  in  itself,  to 
the  prejudice  of  other  persons  ;  the  other 
where  the  act  done,  or  the  object  of  it,  was  not 
unlawful,  but  unlawful  means  were  used  to 
accomplish  it.  As  to  the  first,  there  could  be 
no  doubt  that  a  combination  to  do  an  unlawful 
act  was  a  conspiracy.  The  second  depended 
on  the  common  principle  that  the  goodness  of 
the  end  would  not  justify  improper  means  to 
obtain  it.  If,  therefore,  in  the  present  case  the 
defendants  had  confederated  either  to  do  an 
unlawful  act  to  the  injury  of  others,  or  to  make 
use  of  unlawful  means  to  obtain  their  ends, 
they  would  be  liable  to  the  charge  of  a  con- 
spiracy. He  observed  that  the  court  did  .not 
mean  to  say,  nor  did  the  facts  in  the  case  re- 
quire them  to  decide,  whether  an  agreement 
not  to  work,  except  for  certain  wages,  would 
amount  to  this  offense  without  any  unlawful 
means  taken  to  enforce  it. 

*Much  has  been  said  as  to  the  appli-  [*27G 
cation  of  the  common  law  of  England  to  the 
case.  The  absurdities  of  the  ancient  common 
law,  and  also  of  the  statute  law  of  England, 
had  been  exhibited  in  the  strongest  light.  It 
was  well  known  that  many  of  the  ancient  rules 
of  the  common  law  on  this  and  other  subjects 
had  been  exploded  or  become  obsolete,  and 
that  little  of  the  mass  of  absurdities  complained 
of  by  the  defendants'  counsel  remained  in  force 
even  in  England.  In  this  State  the  court  could 
not  be  at  a  loss  in  deciding  how  far  the  com- 
mon law  of  England  was  applicable.  Our  im- 
mediate ancestors  claimed  it  as  their  birthright. 
They  considered  it  as  securing  to  them  many 
of  their  highest  privileges,  and  they  often  ap- 
pealed to  that  law  in  support  of  their  rights, 
and  against  the  arbitrary  extension  of  power 
by  the  British  Parliament.  The  Constitution 
of  this  State  had  also  expressly  adopted  it  and 
declared  that  such  parts  of  the  common  law  of 
England  and  the  statute  law  of  England  and 
Great  Britain,  and  of  the  Acts  of  the  Legisla- 
ture of  the  Colony  of  N.  Y. ,  as  together  did 
form  the  law  of  said  Colony  on  Apr.  19,  1775, 
and  not  repugnant  to  the  Constitution,  should 
be  and  continue  the  law  of  this  State,  subject 
to  such  alterations  and  provisions  as  the  Legis- 
lature of  this  State  should  from  time  to  time 
make  concerning  the  same,  &c.  No  alteration 
having  been  made  by  our  Constitution  or  laws, 
the  common  law  of  England,  as  it  existed  at 
the  period  last  mentioned,  must  be  deemed  to 
be  applicable,  and  by  that  law  the  principles 
already  stated  appear  to  be  well  established. 
No  precedents,  it  was  true,  of  convictions  or 
judgments  upon  them  had  been  produced  from 
our  own  courts,  but  no  strong  inference  could 
be  drawn  from  that,  as  until  lately  such  prec- 
edents had  not  been  preserved  and  no  printed 
reports  of  adjudged  cases  had  been  pub- 
lished. 

*The  injury  produced  by  unlawful  [*2  7  7 
combinations  might  affect  any  person  or  num- 
ber of  persons,  as  in  the  present  case  the  master 
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workmen  or  the  fellow  journeymen  of  the  de- 
fendants, or  any  other  individuals.  It  appeared 
in  evidence  that  the  society  of  journeymen,  of 
which  the  defendants  were  members  had  e.stab- 
lished  a  constitution ,  or  certain  rules  for  its 
government,  to  which  the  defendants  had 
assented,  and  which  they  had  endeavored  to 
enforce.  These  rules  were  made  to  operate  on 
all  the  members  of  the  Society,  on  others  of 
their  trade  who  were  not  members,  and  through 
them  on  the  master  workmen,  and  all  were 
coerced  to  submit,  or  else  the  members  of  the 
Society  which  comprehended  the  best  work- 
men in  the  City,  were  to  stop  the  work  of  their 
employers.  One  of  the  regulations  even  re- 
quired that  every  person  of  their  trade  whom 
they  thought  worthy  of  notice,  should  become 
a  member  of  the  Society,  and  of  course  become 
subject  to  its  rules,  and  in  case  of  neglect  or 
refusal,  it  imposed  fines  on  the  person  guilty 
of  disobedience.  When  the  Society  deter- 
mined on  any  measure,  it  found  no  difficulty 
in  qarrying  it  into  execution.  If  its  ordinary 
functions  failed,  it  enforced  obedience  by 
decreeing  what  was  called  a  strike  against  a 
particular  shop  that  had  transgressed,  or  a  gen- 
eral turnout  against  all  the  shops  in  the  City  ; 
terms  which  had  been  explained  by  the  wit- 
nesses, and  were  sufficiently  understood.  These 
steps  were  generally  decisive,  and  compelled 
submission  to  all  concerned. 

Whatever  might  be  the  motives  of  the  de- 
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feudants,  or  their  object,  the  means  thus  em- 
ployed were  arbitrary  and  unlawful,  and  their 
having  been  directed  against  several  individ- 
uals in  the  present  case,  it  was  brought,  in  the 
opinion  of  the  court,  within  one  of  the  descrip- 
tions of  the  offense  which  has  been  given. 

*The  jury  retired  and  shortly  after  [*2 7 8 
returned  a  verdict  against  the  defendants. 

The  sentence  was  then  passed  by  His  Honor, 
the  Mayor,  who  observed  to  the  defendants 
that  the  novelty  of  the  case,  and  the  general 
conduct  of  their  body,  composed  of  members 
useful  in  the  community,  inclined  the  court  to 
believe  that  they  had  erred  from  a  mistake  of 
the  law  and  from  supposing  that  they  had  rights 
upon  which  to  found  their  proceedings.  That 
they  had  equal  rights  with  all  other  members 
of  the  community  was  undoubted,  and  they 
had  also  the  right  to  meet  and  regulate  their 
concerns,  and  to  ask  for  wages  and  to  work  or 
refuse  ;  but  that  the  means  they  used  were  of 
a  nature  too  arbitrary  and  coercive,  and  which 
went  to  deprive  their  fellow-citizens  of  rights 
as  precious  as  any  they  contended  for.  That 
the  present  object  of  the  court  was  rather  to 
admonish  than  to  punish  ;  but  an  adjudication 
upon  the  subject  being  now  solemnly  had,  it 
was  recommended  to  them  so  to  alter  and  mod- 
ify their  rules  and  their  conduct,  as  not  to  in- 
cur in  future  the  penalties  of  the  law. 

They  were  fined  each  one  dottar,  with  the  costs. 
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ADVERTISEMENT. 


THE  following  work  is  intended  as  a  Synop- 
sis of  all  the  decisions  of  our  late  Court 
of  Errors,  which  have,  from  time  to  time, 
reversed  those  of  the  Supreme  Court  and  of 
the  Court  of  Chancery,  from  the  commence- 
ment of  our  State  Reports  until  the  Court  of 
Appeals,  under  the  Constitution  of  1846,  was 
substituted  in  its  place.  A  comparative  view 
of  the  grounds  of  decision  in  each  case  in  the 
court  below,  and  of  reversal  in  the  Court  of 
Errors  is  given  ;  with  a  brief  statement  of 
the  facts  and  circumstances  whenever  it  ap- 
peared necessary  to  a  clear  comprehension  of 
the  principles  of  the  decision,  or  to  elucidate 
their  application.  It  has  been  attempted  to 
present  a  condensed  view  of  the  whole  juris- 
prudence embodied  in  the  reversals  of  our  late 
Court  of  Final  Appeal.  The  substance  of  the 
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decisions  of  the  respective  courts,  has  been, 
whenever  practicable,  given  in  the  language 
of  the  judges'  opinions. 

The  cases  reversed  by  the  Court  of  Errors, 
during  the  whole  period  of  its  existence,  as 
reported  in  that  court  and  the  courts  below, 
and  scattered  through  ninety  volumes  of  re- 
ports, are  here  collected  into  one  compend.  If 
no  other  merit  be  awarded  to  this  labor,  it  is 
hoped  that  it  will  at  least  deserve  the  credit  of 
having  furnished  a  convenient  clue  to  the 
cases  themselves,  and  a  correct  index  to  the 
subjects  of  adjudication. 


The  occasional  notes  appended  and 
observations  hazarded  by  the  author,  are  in- 
dicated by  the  sign  prefixed  to  this  sen- 
tence. 
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CHANCELLORS 

OP  THE 

STATE   OF   NEW  YORK, 

FROM  1777  TO  1848. 


ROBERT  R.   LIVINGSTON,  appointed  October 

17,  1777. 
JOHN  LANSING,   JR.,  appointed  October  28, 

1801. 

JAMES  KENT,  appointed  February  25,  1814. 
NATHAN    SANFORD,  appointed  January    27, 

1823. 


SAMUEL     JONES,     appointed     January     27, 

1826. 

REUBEN  H.  WALWORTH,  appointed  April  19, 
1828. 

The  term  of  office  of  Chancellor  Walworth  will 
expire  by  the  limitation  in  the  new  Constitution 
on  the^rst  day  of  July,  1848. 


JUDGES   OF   THE   SUPREME   COURT, 
FROM  1777  TO  1848. 


Chief  Justices. 


JOHN  JAY,  appointed  October  17,  1777. 
RICHARD  MORRIS,  appointed  October  28,1779. 
ROBERT  YATES,  appointed  September  28, 1780. 
JOHN  LANSING,  JR.,  appointed  February  15, 

1798. 

MORGAN  LEWIS,  appointed  October  28, 1801. 
JAMES  KENT,  "         July  2,  1804. 

SMITH  THOMPSON,  appointed  Feb.  25,  1814. 
AMBROSE  SPENCER,    appointed    February  9, 

1819. 

Under  the  Constitution  of  1821  which  went  Into 
operation  on  the  last  day  of  December,  1823. 


JOHN  SAVAGE,  appointed  January  29,  1823. 

SAMUEL  NELSON  (vice  Savage,  ~  C h.  «/.,  re- 
signed), appointed  Oct.  29,  1836. 

GREENE  C.  BRONSON  (vice  Nelson,  Ch.  J., 
resigned),  appointed  March  5,  1845. 

SAMUEL  BEARDSLEY  (vice  Bronson,  Ch.  J., 
resigned  on  being  elected  Judge  of  the 
Court  of  Appeals),  appointed  March  5, 
1846. 

The  term  of  Ch.  J.  Beardsley  and  his  associate 
justices  expires  by  constitutional  limitation,  on  the 
1st  day  of  July,  1848. 


PUISNE  JUDGES   UNDER  THE   CONSTITUTION   OF   1777. 


ROBERT  YATES,  appointed  October  17,  1777. 
JOHN  SLOSS  HOBART,  appointed  October  17, 

1777. 
JOHN  LANSING,  JR.,  appointed  September  28, 

1790. 

MORGAN  LEWIS,  appointed  December  21,  1792, 
EGBERT  BENSON,  "  January  29,  1794. 
JAMES  KENT,  "  February  6,  1798. 

JOHN  COZINE,  "  August  9,  1798. 

JACOB  RADCLIFF,  "  December  27, 1798. 
BROCKHOLST  LIVINGSTON,  appointed  January 

8,  1802. 

SMITH  THOMPSON,  appointed  January  8,  1802. 
AMBROSE  SPENCER,  "  February  3,  1804. 
DANIEL  D.  TOMPKINS,  appointed  July  2,  1804. 
WILLIAM  W.  VAN  NESS,  appointed  June  9, 

1807. 

JOSEPH  C.  YATES,  appointed  February  8,  1808. 
JONAS  PLATT,  "  February  25, 1814. 

JOHN  WOOD  WORTH,  appointed  March  27, 1819. 
(By  the  9th  article  of  the  new  Constitution, 
which  went  into  operation  on  the  last  day  of 
December,  1822,  the  commissions  of  all  per- 
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sons  holding  civil  offices  were  to  expire  on  that 
day  ;  but  officers  then  in  commission  might 
continue  to  hold  their  offices  until  new  ap- 
pointments were  made.  Chief  Justice  Spen- 
cer, Judge  Platt  and  Judge  Woodworth  the 
only  Judges  remaining  on  the  Bench  of  the 
Supreme  Court  continued  to  hold  their  offices 
until  the  29th  of  January,  1823,  when  John 
Savage  Esq.,  was  appointed  Chief  Justice  and 
Jacob  Sutherland,  Esq.,  a  Judge.  Judge 
Woodworth  received  a  new  commission  on  the 
6th  of  February  following  ;  the  new  Constitu- 
tion having  limited  the  number  of  Judges  to 
three.  Chancellor  Kent  remained  in  office 
until  the  31st  of  July,  1823,  when  he  attained 
the  age  of  sixty  years,  the  period  limited  by 
the  5th  Article  of  the  Constitution  for  the 
tenure  of  the  office,  and  that  of  a  judge  of  the 
Supreme  Court.  Nathan  Sanford,  Esq.,  was 
appointed  Chancellor  January  27,  1823  ;  but 
did  not  take  the  oath  nor  enter  on  the  duties 
of  his  office  until  the  1st  of  August  follow- 
ing-) » 
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PUISNE  JUDGES  UNDER  THE   CONSTITUTION  OF   1821. 


JACOB  SUTHERLAND,  appointed  January  29, 
1823. 

JOHN  WOODWOKTH,  appointed  February  6, 
1823. 

WILLIAM  L.  MARCY  (vice  Woodworth,  J. ,  re- 
signed), appointed  January  21,  1829. 

SAMUEL  NELSON  (vice  Marcy,  J.,  resigned), 
appointed  February  21,  1831. 

GREENE  C.  BRONSON  (vice  Sutherland,  J.), 
appointed  October  21,  1835. 

ESEK  COWEN  (vice  Nelson  J.,  made  Ch.  J.), 
appointed  September  21,  1836. 

SAMUEL  BEARDSLEY  (vice  Co  wen,  J. ,  deceased), 
appointed  February  20,  1844. 

FREEBORN  G.  JEWETT  (vice  Nelson,  Ch.  J., 
resigned  on  being  appointed  a  Justice  of 
the  Supreme  Court  of  the  U.  S.),  appointed 
March  20,  1845. 

JOHN  McKissocK(vice  Bronson,  Ch.  J.,  elected 
Judge  of  the  Court  of  Appeals  under  the 
new  Constitution  at  the  first  election  in 
June,  1847),  appointed  July,  1847. 


FREDERICK  WHITTLESEY  (vice  Jewett,  J.T 
elected  Judge  of  the  Court  of  Appeals- 
under  the  new  Constitution  at  the  first 
election  in  June,  1847),  appointed  July,. 
1847. 


The  Hon.  John  Woodworth  of  Albany 
is  the  only  survivor  of  the  Justices  of  the 
Supreme  Court  under  the  Constitution  of 
1777  ;  Justices  Sutherland  and  Cowen,  the  only 
deceased  members  of  the  Supreme  Court 
under  that  of  1821. 

On  the  adoption  of  the  present  Constitution, 
the  Legislature  which  convened  in  January, 
1847,  provided  for  the  organization  of  the 
Court  of  Appeals,  and  for  transferring  to  it  the 
business  pending  in  the  Court  for  the  Correc- 
tion of  Errors  according  to  the  constitutional 
provision,  and  thereupon  the  court  ceased  to 
exist.  Doubts  having  arisen  whether  it  could 
exercise  its  judicial  functions  after  1st  of  Jan- 
uary, 1847,  no  further  proceedings,  in  the 
way  of  hearing  and  deciding  causes  then 
pending,  took  place  before  it. 


JUDGES   OF  THE   COURT   OF   APPEALS  UNDER  THE 
CONSTITUTION   OF   1846. 


Elected  by  general  State  ticket. 
FREEBORN  G.  JEWETT,   of  Onondaga,   Chief 

Judge. 
GREENE  C.  BRONSON,   of   Albany,  Associate 

Judge. 
ADDISON    GARDINER,    of  Monroe,    Associate 

Judge. 
CHARLES  H.  RUGGLES,  of  Dutchess,  Associate 

Judge. 


Judges  of  the  Court  of  Appeals  ex  offlcio,  having 
drawn  the  term  of  two  years. 

SAMUEL  JONES,  of  New  York,  1st  District. 
WILLIAM  B.  WRIGHT,  of  Sullivan,  3d  District, 
CHARLES  GRAY,  of  Herkimer,  5th  District. 
THOMAS  A.  JOHNSON,  of  Steuben,  7th  District. 


JUSTICES  OF  THE  SUPREME  COURT  OF  THE  STATE  OF 

NEW  YORK. 
1848. 


204 


First  Judicial  District. 
SAMUEL  JONES, 
JOHN  W.  EDMONDS, 
ELISHA  P.  HURLBUT, 
HENRY  P.  EDWARDS. 

Second  Judicial  District. 
SEWARD  BARCULO, 
SELAH  B.  STRONG, 
WILLIAM  T.  McCouN, 
NATHAN  B.  MORSE. 

Third  Judicial  District. 
AMASA  J.  PARKER, 
WILLIAM  B.  WRIGHT, 
IRA  HARRIS, 
MALBONE  WATSON. 

Fourth  Judicial  District. 
JOHN  WILLARD, 
DANIEL  CADY, 
AUGUSTUS  C.  HAND, 
ALONZO  C.  PAIGE 


.  Fifth  Judicial  District. 
PHILO  GRIDLEY, 
WILLIAM  F.  ALLEN, 
DANIEL  PRATT, 
CHARLES  GRAY. 

Sixth  Judicial  District. 
HIRAM  GRAY, 
EBEN  B.  MOREHOUSE, 
CHARLES  MASON, 
WILLIAM  H.  SHANKLAND. 

Seventh  Judicial  District. 
SAMUEL  L.  SELDEN. 
JOHN  MAYNARD, 
HENRY  WELLES, 
THOMAS  A.  JOHNSON. 

.Eighth  Judicial  District. 
JAMES  MULLET, 
SETH  E.  SILL, 
RICHARD  P.  MARVIN, 
JAMES  G.  HOYT. 
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INTRODUCTION. 


TITHEN  the  final  appellate  jurisdiction,  in 
\V  law  and  equity,  of  our  late  Court  for 
the  Correction  of  Errors  is  considered,  it 
becomes  a  matter  of  astonishment  that  no 
attempt,  has  hitherto  been  made  to  present  an 
abstract  of  those  of  its  decisions  by  which  the 
judgments  of  the  Supreme  Court  and  the 
decrees  of  the  Court  of  Chancery  have,  from 
time  to  time,  been  reversed.  By  the  force  of 
its  paramount  jurisdiction,  those  decisions 
become,  in  effect,  a  part  of  the  settled  law  of 
the  land.  Where  the  court  has,  on  review, 
merely  affirmed  those  of  the  courts  below, 
such  a  reproduction  would  be  little  more  than 
a  repetition.  But  where,  upon  opposite  views, 
either  of  the  principles  of  law  or  of  their  appli- 
cation, it  has  annulled  the  decisions  of  the 
courts  below  and  established  new  rules  of 
jurisprudence,  the  change  becomes  of  the 
highest  interest  to  the  judges,  jurists,  and 
lawyers  who  come  after.  To  ascertain  what 
has  been  reversed  and  what  established  in  its 
place,  it  is  necessary  to  investigate  and  collate 
the  grounds  of  adjudication  in  both  courts  ;  to 
compare  the  principles  on  which  each  pro- 
ceeded, and  fix  the  limits  and  effect  of  the 
reversal.  It  is  quite  obvious  that  any  plan  of 
a  synopsis  of  the  jurisprudence  of  the  court  of 
dernier  resort  would  be  lame  and  incomplete 
which  did  not  present  this  parallel  or  rather 
contrast  of  the  opposing  decisions.  The  con- 
clusions of  both  courts  are  indispensable  to  the 
accurate  comprehension  of  the  principles  and 
extent  of  the  reversal. 

The  first  endeavor,  therefore,  of  this  treatise 
has  been  to  present,  in  the  fewest  words,  as 
clear  and  definite  a  view  as  possible  of  the 
principles  of  law  and  of  their  application  as 
asserted  in  the  courts  below,  and  of  the  oppo- 
site grounds  on  which  the  law  has  been  settled 
in  the  court  of  final  review.  Another  aim  has 
been  to  incite  a  spirit  of  free  inquiry  into  their 
relative  legal  merits  ;  a  spirit  which,  though 
of  late  grown  somewhat  languid,  must  be 
cherished  and  constantly  exercised  by  all  mem- 
bers of  the  profession  who  would  not  degen- 
erate into  what  are  known  by  the  common  but 
significant  appellation  of  case  lawyers.  By 
this  is  meant  a  class  with  whom  every  case, 
wherever,  whenever,  and  however  decided, 
seems  to  be  equally  regarded  ;  who  do  not 
stop  to  canvass  the  grounds  of  decision,  or  to 
compare  them  with  cases  of  opposite  charac- 
ter, but  appear  to  consider  that  questions  of 
law,  ever  so  intricate  and  important,  are  to  be 
decided  by  the  number  of  cases  hunted  up  on 
either  side  :  upon  the  same  principle  that  mo- 
tions for  change  of  venue  are  disposed  of,  the 
number  of  witnesses  which  the  respective  par- 
ties can  muster  in  their  affidavits.  That  rule 
would  certainly  be  found  a  strange  criterion 
by  which  to  decide  the  merits  of  a  cause ;  but 
not  a  whit  more  arbitrary  or  absurd  than  it  is 
in  many  instances  to  decide  upon  the  numerical 
force  of  authorities.  The  weight  of  author- 
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ities  is  one  thing,  the  number  quite  another. 
Quality  and  quantity  are  there,  as  in  many 
other  matters,  strangely  contrasted.  If  these 
pages  shall  tend  to  foster  the  habit  of  liberal 
investigation,  and  to  facilitate  the  analysis  and 
comparison  of  the  important  decisions  of 
which  something  more  than  a  mere  digest  is 
here  attempted  to  be  given,  the  labor  of  the 
writer  will  not  have  been  entirely  in  vain. 

Another  motive  has  also  encouraged  the 
prosecution  of  this  task.  An  animating  con- 
fidence has  been  entertained  that  a  fair  com- 
parative view  of  the  decisions  thus  given  would 
vindicate  the  legal  justness  of  most  of  the 
reversals  in  the  Court  of  Errors.  In  a  great 
majority  of  the  cases,  it  is  believed  that  the 
court  has  really  merited  its  title  by  the  correc- 
tion of  errors  into  which  the  courts  below  have 
fallen  ;  sometimes  from  haste  or  inadvertence, 
sometimes  from  yielding  to  weak  and  insuffi- 
cient authorities.  Such,  some  English,  others 
American,  have  often  weighed  unduly  upon 
them  ;  until  the  court  of  dernier  resort  has 
come  to  their  relief  and  disembarrassed  our 
jurisprudence  of  a  long  accumulation  of  ill- 
conditioned,  worthless  reported  cases.  In 
others,  it  has  applied  decisions  of  clear  and 
undoubted  authority  to  the  facts  and  circum- 
stances of  the  case  before  it,  with  a  justness  of 
discrimination  and,  at  the  same  time,  a  liberal 
spirit  of  equity,  which  have  placed  the  deter- 
minations of  the  courts  below  clearly  in  the 
wrong,  both  upon  principle  and  precedent. 

Thus  much  in  general  may  be  justly  claimed 
for  the  decisions  of  that  court,  without  pre- 
tending to  affirm  their  uniform  correctness. 
To  attempt  to  establish  this  assertion  by  refer- 
ence to  particular  cases,  would  have  greatly 
exceeded  the  privilege  of  an  epitomist,  to  say 
nothing  of  its  boundless  presumption.  This 
general  claim  is  neither  rash  nor  presumptu- 
ous ;  whether  well  or  ill-founded,  it  is  respect- 
fully but  confidently  submitted  :  let  the  arbit- 
rament of  professional  investigation  decide. 

The  constitution  and  organization  of  the  late 
Court  of  Errors  have  been  made  the  theme  of 
alternate  commendation  and  dispraise,  in  con- 
nection with  the  intrinsic  weight  and  author- 
ity of  its  adjudications.  This  question  is  best 
answered,  perhaps,  by  an  appeal  to  the  decis- 
ions themselves.  Let  them  be  examined  and 
compared  with  those  of  the  courts  below, 
before  any  a  priori  sentence  is  pronounced 
upon  the  constitution  of  the  court  itself.  For 
however  theory  may  enlarge  upon  faults  of 
organization,  it  is  always  a  strong  argument, 
if  not  a  triumphant  one,  to  show  that  the  sys- 
tem has  worked  well ;  that  it  has  enjoyed  the 
general  respect  and  confidence  of  the  profes- 
sion and  of  the  people  of  the  State.  And  it  is 
a  singular  fact,  that  although  the  Judiciary 
Committee  in  the  Convention  for  revising  our 
late  Constitution  were  nearly  if  not  quite  unan- 
imous in  their  report  to  abolish  the  Court  of 
Errors  as  then  constituted,  yet  no  one  member 
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of  that  Committee  or  of  the  Convention  ex- 
pressed any  sentiment  towards  that  court 
except  of  respect  and  confidence.  Mr.  Marvin, 
the  delegate  from  the  County  of  Chautauqua, 
now  the  Hon.  Richard  P.  Marvin,  one  of  the 
Justices  of  the  Supreme  Court,  when  the  ques- 
tion of  substituting  our  present  Court  of  Ap- 
peals in  the  place  of  the  Court  of  Errors  was 
under  discussion,  although  he  was  not  in  favor 
of  retaining  the  old  court,  rendered  the  fol- 
lowing homage  of  respect  to  its  past  career — 
a  homage,  as  just  in  sentiment,  as  it  was  forci- 
ble and  manly  in  utterance. 

"The  Court  of  Appeals,  upon  the  plan  of 
the  committee,  did  not  meet  his  views  of  what 
a  court  of  last  resort  in  the  great  State  of  New 
York  should  be.  It  had  been  resolved  nearly 
if  not  quite  unanimously  to  abolish  the  Court 
of  Errors  as  now  constituted,  upon  the  ground 
that  a  large  portion  of  it  was  a  branch  of  the 
Legislature,  and  also  that  it  was  too  large  a 
body  for  a  court.  It  was,  however,  only  an 
act  of  justice  to  say  that  that  court  had  com- 
manded the  respect  and  confidence  of  the  peo- 
ple of  this  State  and  of  the  other  States  of  the 
Union.  And  its  exposition  of  the  great  and 
enlightened  principles  of  the  law,  relieved 
from  a  too  narrow  and  technical  interpreta- 
tion, have  shed  lustre  upon  the  court  and  have 
inured  to  the  lasting  benefit  of  the  people,  and 
of  our  system  of  jurisprudence."  (Debates  in 
the  Convention  of  1846,  Atlas  ed.,  p.  596.) 

This  is  no  exaggerated  eulogy,  no  extorted 
commendation.  It  was  well  merited  and 
worthily  bestowed. 

It  might,  however,  be  admitted  that  the 
original  plan  of  organization  of  the  court  was 
somewhat  faulty  in  uniting  legislative  and 
judicial  functions  in  the  same  body,  without 
acknowledging  that  its  efficiency  had  been  in 
the  slightest  degree  impaired  by  that  theoretical 
defect.  But  a  glance  at  its  history  will  show 
that  when  it  was  erected,  it  was  no  time  to 
descant  upon  nice  theories  of  government. 
When  the  bold  and  patriotic  Convention  which 
formed  the  Constitution  of  1777  met,  they 
assembled  amidst  the-  troubles  and  turmoil  of 
what  was  then  a  rebellion  ;  whether  it  would 
ever  become  a  revolution  was  yet  a  dark  and 
doubtful  problem.  With  -the  dangers  and  per- 
plexities of  a  struggle  for  national  existence  in 
full  view,  they  proceeded  calmly  and  wisely 
to  lay  the  foundations  of  the  great  fabric  of 
political  government  and  civil  liberty,  which, 
with  slight  alterations  and  amendments,  has 
since  proved  the  citadel  of  our  rights  and  pros- 
perity. There  was  in  that  brave  band  of  nota- 
bles not  one  who  talked  or  thought  of  yielding 
up  to  the  new  government  about  to  be  created, 
one  jot  of  his  rights  as  a  freeman  born  ;  no  idea 
of  making  the  perils  by  which  the  State  was 
surrounded,  the  pretext  for  the  appointment 
of  a  dictator,  or  even  the  temporary  ascend- 
ancy of  the  military  power.  Nothing  could 
induce  the  insertion  of  one  article  or  clause 
inconsistent  with  the  most  liberal  and  enlight- 
ened principles  of  political  and  civil  liberty. 
Viewed  in  that  light,  the  Constitution  of  the 
State  of  New  York  of  1777  will  be  her  chart  of 
liberty  as  long  as  the  proud  Empire  State  to 
which  it  gave  an  organized  and  stable  political 
existence  shall  endure,  breathing  the  same 
spirit  of  rational  liberty  which  that  Constitu- 
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tion,  for  seventy  years,  has  been  silently  and 
invisibly  inspiring  in  her  people. 

When  that  Convention  proceeded  to  organ- 
ize a  judiciary  system,  it  must  be  noted  that 
the  Supreme  Court  was  the  tribunal  of  final 
appeal.  The  Executive  Council,  generally 
mere  creatures  of  the  Governor,  in  form  exer- 
cised a  legislative  but  no  judicial  authority. 
When,  therefore,  the  Convention  determined 
to  have  a  higher  court  of  appeal  than  the  Su- 
preme Court,  it  became  a  most  important  ques- 
tion where  that  appellate  jurisdiction  should 
be  placed.  As  they  had  already  resolved  that 
the  legislative  power  should  be  vested  in  an 
Assembly  of  seventy  Representatives,  and  a 
Senate  of  twenty-four  Senators,  to  be  chosen 
by  the  people,  what  so  natural  as  to  confer 
that  jurisdiction  upon  the  new  Senate  ?  The 
importance  and  dignity  of  the  office  of  Sen- 
ator, then  a  new  word  in  the  political  vocab- 
ulary of  the  State,  it  was  doubtless  supposed 
would  offer  a  prize  to  and  secure  the  election 
of  the  most  competent  citizens  ambitious  of 
public  life.  No  doubt,  also,  it  was  further 
calculated  and  foreseen  that  if  these  high  ju- 
dicial functions  were  superadded  to  the  legisla- 
tive duties  of  the  Senate,  the  Senators  would 
be  selected  with  a  view  to  their  qualifications 
for  the  former  as  well  as  the  latter.  The  num- 
ber of  able  lawyers  who  would  be  chosen,  it 
was  probably  thought,  would  be  sufficient, 
along  with  the  judges  of  the  Supreme  Court 
and  the  Chancellor,  to  uphold  and  maintain 
the  principles  of  that  system  of  law  and  equity 
jurisprudence  which  was  at  the  same  time 
declared  to  be  the  law  of  the  State.  Was  this- 
calculation  so  unreasonable  ?  So  far  from 
that,  has  not  the  history  of  the  court  since 
proved  that  the  most  distinguished  statesmen 
and  lawyers  have  there  generally  been  found 
sitting  side  by  side  with  the  less  learned  but 
not  unfrequently  equally  able  and  clear-head- 
ed merchant  and  mechanic,  or  the  independ- 
ent tiller  of  the  soil?  At  the  head  of  these- 
all  were  the  able  and  learned  judges  of  the- 
two  highest  courts  to  take  part  in  the  dis- 
cussions and  to  give  their  voices  in  the  de- 
cision. It  were  almost  invidious  to  particular- 
ize. But  the  names  of  Senators  Dewitt  Clin- 
ton, Ambrose  Spencer,  Thomas  R.  Gold, 
among  the  dead,  who  were  in  their  turn  active 
members  of  the  Court  of  Errors,  ought  not  to- 
be  passed  in  silence.  Among  the  living,  it  may 
suffice  to  point  to  one  who.  having  enjoyed  the- 
highest  civic  honor  his  country  could  bestow, 
is  now  enjoying  in  the  evening  of  his  days  the- 
pleasures  of  retirement  and  the  respect  of  the 
State  and  Nation,  to  whose  service  so  much  of 
his  life  has  been  devoted.  It  may  well  be 
claimed,  then,  that  this  court  has  not  been 
composed  of  and  certainly  not  swayed  by  in- 
competent men  ;  we  may  boldly,  therefore, 
claim  for  it  all  the  praise  that  the  extract  we 
have  cited  above  awards  to  the  court  :  "its- 
expositions  of  the  real  and  enlightened  princi- 
ples of  the  law,  relieved  from  a  too  narrow 
and  technical  interpretation,  have  shed  luster 
upon  the  court,  and  have  inured  to  the  lasting 
benefit  of  the  people  and  of  our  system  o 
jurisprudence." 

The  Constitution  of  1821  was  in  all  its  lead- 
ing features  but  a  copy  of  that  of  1777.     The 
Convention  which  formed  it  enjoyed  all  the 
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fruits  of  an  experience  of  forty-five  years 
under  its  operation.  The  same  fruits  had  also 
been  gathered  from  the  experience  under  our 
National  Constitution  and  those  of  our  sister 
States.  And  it  is  most  wonderful,  to  those  at 
least  who  know  the  strong  spirit  of  innovation 
that  was  manifested  in  many  quarters,  out  of 
as  well  as  in  the  Convention,  how  that  glori- 
ous old  Constitution  of  1777  came  out  of  the 
fiery  ordeal  it  had  to  undergo  entirely  unin- 
jured, and  in  some  respects  improved.  No 
proposition  to  abolish  the  Court  of  Errors  ap- 
pears to  have  been  made  ;  and  the  resolution 
offered  by  Gen.  Root,  that  the  Court  should 
be  composed  of  the  President  of  the  Senate 
and  the  Senators  alone,  found  no  favor  in  the 
Convention.  It  was  lost  by  a  vote  of  78  to  36 
against  it. 

In  the  course  of  the  debate  on  the  report  of 
the  Judiciary  Committee,  several  delegates  ex- 
pressed their  views  in  regard  to  the  Court  of 
Errors.  We  take  leave  to  present  a  few  ex- 
tracts from  the  debates  upon  that  part  of  the 
report. 

Mr.  Van  Buren  said:  "It  had  been  pro- 
posed that  we  should  roll  from  its  bed  the  cor- 
ner stone  of  our  judiciary,  which  had  been 
planted  by  the  hands  of  our  fathers,  and  which 
was  the  chief  support  of  the  structure  which 
was  reared  upon  it,  as  a  basis.  We  have  been 
urged  to  commit  to  the  winds  a  system  which 
had  justly  been  considered  the  proudest  pillar 
in  our  political  fabric,  and  had  been  a  subject 
of  admiration  in  all  parts  of  the  country.  He 
spoke  of  the  proposition  to  exclude  from  the 
Court  of  Errors  the  Chancellor  and  Judges. 
He  deprecated  such  an  alteration.  It  would 
never  meet  with  the  approbation  of  the  citi- 
zens of  this  State.  The  greatest  excellence  in 
the  constitution  of  that  court  consisted  in  the 
union  of  the  judiciary  and  the  Senate  ;  men  of 
plain  understanding  with  men  versed  in  the 
science  of  jurisprudence."  (Report  of  the 
Proceedings  of  the  Convention  of  1821,  p. 
517.) 

"  Mr.  Nathan  Sanford  desired  that  the  Court 
for  the  Trial  of  Impeachments  and  the  Correc- 
tion of  Errors  should  remain  as  it  was  ;  and 
that  the  Judges  of  the  Supreme  Court  and  the 
Chancellor  should  continue  to  be  members  of 
that  court."  (p.  517.) 

Gen.  Boot,  in  speaking  in  support  of  his 
amendment,  said  that  "the  gentleman  from 
Otsego  (Mr.  Van  Buren)  had  called  the  Court 
of  Errors  the  chief  corner  stone,  the  rock  upon 
which  our  judiciary  system  rested  ;  and  we 
had  been  warned  against  rolling  this  rock  from 
its  bed  and  committing  it  to  the  winds.  If 
this  rock  were  so  light  as  to  be  lifted  by  every 
legislative  puff,  let  it  go — it  could  not  be  worth 
preserving." 

"It  was  necessary,"  Mr.  R.  contended, 
"  that  we  should  have  some  tribunal  to  protect 
the  people  against  judicial  refinement.  It  was 
an  error  into  which  lawyers  and  judges  were 
apt  to  fall  to  adopt  metaphysical  rules  and 
technical  niceties.  Was  there  ever  any  advan- 
tage experienced  from  metaphysical  law  ?  Or 
has  the  system  of  theology  been  advanced  by 
metaphysical  refinement  ?  He  wished  to  have 
a  body  of  men  to  constitute  that  court  who 
might  restore  the  law  to  the  standard  of  com- 
mon sense.  He  had  heard  many  high  enco- 
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miums  upon  the  courts  of  law.  He  should  be 
glad  to  hear  some  upon  the  court  of  the  peo- 
ple ;  the  court  of  dernier  resort.  He  believed 
it  deserved  them.  They  had  overruled  many 
cases,  at  the  determination  of  which  in  the 
courts  of  law,  common  sense  revolted."  (p. 
519.) 

Mr.  Ogden  Edwards,  of  New  York,  said  in 
relation  to  this  proposition  of  Gen.  Root,  to 
exclude  the  Chancellor  and  Judges  from  the 
Court  of  Errors:  "  Another  proposition  is  to 
take  from  the  Supreme  Court  of  Errors  the 
Judges  and  Chancellor,  leaving  the  whole  du- 
ties of  that  court  in  the  hands  of  men  ignorant 
of  the  law.  There  would  be  as  much  propri- 
ety in  this  as  to  leave  to  a  board  of  lawyers  to 
decide  upon  the  health  of  a  man  after  the 
opinion  of  the  wisest  physicians  had  been  ob- 
tained." (p.  523.) 

Mr.  Samuel  Young,  delegate  from  Saratoga, 
"  was  not  disposed  to  disturb  the  present  or- 
ganization of  the  Court  of  Errors  ;  he  did  not 
believe  it  would  be  improved  by  adding  a 
number  more  of  judges ;  and  indeed  he  be- 
lieved there  had  not  been  much  complaint  of 
the  decisions  in  that  court,  and  they  had  been 
as  much  respected  in  other  states  as  the  decis- 
ions of  any  other  Court  of  Error." 

The  Convention  of  1846  presents  a  far  dif- 
ferent spectacle.  A  general  reform  was  loudly 
demanded,  in  certain  quarters,  of  our  whole 
judiciary  system  ;  the  specific  improvements 
appear  to  have  been  a  secondary  considera- 
tion. And  it  is  doubtful  whether  any  consid- 
erable portion  of  the  people  of  the  State  had 
demanded  any  one  in  particular  of  the  exten- 
sive innovations  which  the  Convention  finally 
embodied  in  the  Constitution  of  1846.  We 
have  already  seen  how  nearly,  if  not  quite 
unanimous  were  the  Judicial  Committee  in  the 
resolution  to  abolish  the  Court  of  Eerrors.  It 
is  true  that  the  union  of  legislative'  and  ju- 
dicial authority  in  that  body  was  not  in  strict 
accordance  with  that  theoretical  separation  of 
the  different  departments  of  our  government, 
which  is  now  considered  almost  indispensable. 
Perhaps  the  change  may  contribute,  as  the 
avowed  motive  of  it  was,  to  a  speedier  dis- 
patch of  business.  The  calendar  of  the  Court 
of  Errors  was  fast  accumulating,  and  they 
were  in  danger  of  being  embarrassed  by  the 
increase  ;  yet  the  complaints  were  few  of  de- 
lays of  justice  in  that  court,  compared  with 
the  loud  and  angry  denunciations  of  the  tardi- 
ness of  other  tribunals.  There  may  have  been 
enough,  however,  in  the  position  of  the  Court 
of  Errors  to  justify  apprehensions  for  the  fut- 
ure. But  the  past  remains  of  record,  to  speak 
for  itself.  To  that  we  can  point  and  boldly 
challenge  a  comparison  with  any,  nay  the 
highest  court  of  the  Union.  In  the  Court  of 
Errors  causes  were  more  fully  and  thoroughly 
discussed  than  in  any  other  court  in  our  State. 
Its  members  manifested  a  due  sense  of  the 
high  responsibility  resting  upon  them  as  the 
court  of  last  appeal  ;  and  as  the  decisions  were 
not  only  to  settle  the  rights  of  parties  forever, 
but  principles  of  law  also  of  the  greatest  im- 
portance, they  heard  with  patience  and  digni- 
ty, and  decided  with  caution  and  deliberation. 
Fortunately  for  our  jurisprudence,  their  de- 
cisions have  been  preserved,  though  dispersed 
through  so  many  volumes  ;  and  it  is  in  some 
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degree  from  that  dispersion  that  their  intrinsic 
importance  and  authority  do  not  appear  to 
have  been  fully  appreciated.  Lord  Campbell, 
in  his  lives  of  the  Lord  Chancellors  (Life  of 
Lord  Loughborough,  Vol.  VI.,  p.  251)  men- 
tions it  as  a  curious  fact  that  even  in  that  Lord 
Chancellor's  time,  "  although  there  were  then 
published  regular  periodical  reports  of  the 
cases  determined  in  all  the  courts  of  Westmin- 
ster Hall,  the  decisions  of  the  court  of  dernier 
resort  were  still  neglected,  and  it  is  wonderful 
to  observe  how  little  they  have  contributed  to 
the  formation  of  our  civil  code,  whereas  in 
most  other  countries  the  decisions  of  the  court 
from  which  an  appeal  lies,  are  rarely  cited  as 
authority." 

That  the  Court  of  Errors  may  not,  from  its 
composition,  have  been  sometimes  betrayed 
into  relaxing  some  well  settled  principle  of 
Jaw,  from  the  hardship  of  a  particular  case,  it 
is  not  intended  to  affirm.  But  nothing  in  the 
constitution  of  the  court,  or  in  the  character 
of  the  judicial  powers  conferred  on  it,  gave  it 
any  more  right  to  dispense  with  such  settled 
rules  of  law  than  any  other  court  in  the  State 
possession.  The  language,  therefore,  which 
was  held  by  Senator  Spencer  (John  C.),  in 
Dyett  v.  Pendleton,  on  this  subject,  cannot  be 
considered  as  just.  He  would  have  the  lay 
Senators  believe  that  the  f  ramers  of  the  Consti- 
tution intended  "  when  the  court  of  last  resort 
was  declared  to  consist  of  the  Senators  with 
the  Chancellor  and  Judges,  that  there  should 
be  collected  there  a  body  of  sound,  practical 
common  sense,  which  would  not  overthrow 
law,  but  which  would  apply  the  principles 
and  the  reasons  of  the  law,  according  to  the 
justice  of  each  case,  without  regard  to  the 
technical  refinements  and  arbitrary  and  ficti- 
tious rules,  which  will  always  grow  upon  pro- 
fessional men  ;  and  herein  I  conceive  consists 
the  excellence  of  the  court."  This  is  a  claim 
for  that  court  of  a  prerogative  to  make  law  for 
each  particular  case  according  to  what  Mr. 
Senator  Spencer  is  pleased  to  call  its  justice.  It 
is  true,  this  language  if  restricted  to  the  proper 
meaning  of  the  word  "justice,"  is  equally  ap- 
plicable to  the  Supreme  Court  and  the  Court  of 
Chancery ;  for  it  is  as  much  their  duty  and 
prerogative  to  decide  upon  the  justice  of  a 
cause,  "without  regard  to  technical  refinements 
and  arbitrary  and  fictitious  rules,"  as  it  is  of 
the  Court  of  Errors.  There  is  no  such  differ- 
ent power  of  administering  law  and  justice, 
given  or  intended  to  be  given  to  the  "  practi- 
cal common  sense  of  the  court."  as  Senator 
Spencer  has  here  asserted.  They  are  as  much 
bound  by  the  technical  rules  of  law,  if  they 
are  clear  and  well  settled,  as  any  other  court. 
As  to  the  "arbitrary  and  fictitious  rules," 
alluded  to  by  the  Senator,  it  is  difficult  to 
guess  at  his  exact  meaning.  But  a  dispensing 
power  like  that  he  there  claimed,  would  be  an 
arbitrary  rule  which  is  easily  understood  ;  a 
"  fictitious  rule"  of  law  is  something  that  re- 
quires explanation.  What  aggravates  the 
blame  attached  to  such  a  doctrine,  or  of  what 
is  liable  to  be  so  understood,  and  coming  from 
so  distinguished  a  lawyer,  is  the  fact  which  he 
immediately  after  admits,  that  there  was  "  no 
necessity  in  that  case  to  establish  the  law  of  a 
new  case,  but  that  it  was  already  established 
It  is  fortunate  for  our  jurisprudence,  that  no 
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case  is  to  be  found  in  which  those  members  of 
the  Court  of  Errors  here  described,  have  sepa- 
rated themselves  from  the  law  members  of  the 
court,  and  attempted  to  erect  a  system  of  juris- 
prudence upon  the  basis  of  "  every  man  his 
own  lawyer."  Their  practical  good  sense,  no 
less  than  their  conscious  inability  and  modesty 
have  prevented  their  listening  to  such  seduc- 
tive invitations. 

That  in  the  multiplicity  of  conflicting  de- 
cisions cited  and  discussed  in  that  court,  it  has 
paid  more  respect  to  principle  than  to  prece- 
dent, might  be  very  safely  admitted  without 
impairing  the  value  of  their  decisions  in  the 
slightest  degree.  The  trite  old  maxims  of 
"  stare  deckis — stare  super  antiquas  mas,"  &c., 
are  applicable  only  in  cases  where  the  old  de- 
cisions are  all  one  way,  and  an  attempt  is  made 
to  overturn  them  as  being  in  violation  of  clear 
principles  of  law.  If  the  principle  in  question 
being  an  unimportant  one  as  to  its  equity  and 
justice,  then  stare  decisis  is  well  applied.  But 
if  it  be  inequitable  and  unjust  in  itself,  then  it 
should  give  way  to  stare  prineipiis.  In  fact, 
this  view  has,  after  all,  been  practically  acted 
upon  by  the  judges  in  Great  Britain  and 
our  own  country  from  the  beginning.  Wit- 
ness Professor  Greenleaf's  collection  of  some 
three  thousand  cases,  "overruled,  denied  and 
doubted." 

But  when  decisions  directly  contrary,  which 
baffle  all  attempts  at  reconciliation,  are  present- 
ed, how  can  any  court  decide  between  them  ex- 
cept by  recourse  to  principles?  In  such  cases,  it 
is  impossible  to  ascertain  their  relative  weight 
and  value  except  by  comparing  each  with  the 
principles  of  law  well  established  and  admitted 
as  a  basis  of  reasoning.  Whichever  of  the  cases 
will  not  bear  the  test,  must  be  rejected  of  course, 
and  the  other  adopted.  This  is  not  to  make 
or  overturn  law.  It  is  but  following  the  famous 
injunction  of  Justinian  to  a  judge  or  arbiter, 
not  to  regard  precedents  when  they  should  be 
found  not  well  decided,  "  guas  non  ritejudi- 
catfts  putaverit,"  "for,  if  not  well  decided,  it 
ought  not  to  force  other  judges  into  the  same 
fault,  so  that  they  may  administer  justice  not 
by  precedents,  but  by  the  laws  ;  cum  non  ex- 
empli*, sed  legibus  judicandum  sit."  (Cod.  L. 
13,  de  sent,  el  intert.)  This  is  the  principle  pro- 
fessedly adhered  to  by  the  civil  law  tribunals  in 
Europe,  and  practically  adopted  per  force,  in 
England  and  this  country. 

The  decisions  of  our  Court  of  Errors,  revers- 
ing those  below,  present  one  remarkable  feat- 
ure. Of  all  the  two  hundred  and  forty  cases 
here  collated,  it  will  be  found  that  scarcely 
ten  have  been  reversed  for  mere  technical  de- 
fects of  pleading,  and  not  one  for  any  slip  in 
mere  practice.  The  value  of  these  decisions 
is  not,  therefore,  in  the  slightest  degree  im- 
paired by  the  new  "Code  of  Procedure."  Nei- 
ther can  the  great  principles  of  law  and  equity 
they  have  settled  be  displaced  by  our  Civil 
Code  when  it  shall  be  completed.  They  must 
form  part  of  its  foundations,  and  unless  that 
"faultless  monster  which  the  world  ne'er  saw," 
a  code  that  needs  no  interpretation,  should  be 
produced,  they  will  prove  a  necessary  guide 
to  the  application  of  all  the  principles  incorpo- 
rated in  it,  which  shall  be  founded  on  those 
decisions. 

In  a  few  instances,  where  the  Court  of 
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Errors  has  reversed  the  decision  of  the  courts 
below  upon  what  appeared  to  be  wholly 
insufficient  grounds,  I  have  ventured  to  criti- 
cise the  opinions  of  these  eminent  Judges  and 
Senators  who  acted  as  organs  of  the  court.  ^It 
were  quite  needless  to  protest  that  I  have  in- 
tended to  review  them  with  all  the  courtesy, 
respect,  and  deference  due  to  their  superior 
learning,  talents,  and  discrimination.  If  in 
any  of  those  criticisms  upon  judicial  or  sena- 
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torial  opinions,  I  have  exercised  the  privilege 
or  discussion  in  too  free  and  unguarded  a 
manner,  I  must  claim  that  indulgence  which 
is  accorded  by  the  courts  to  the  over-earnest- 
ness of  forensic  debate.  If  I  have  fallen  into 
that  error,  it  has  proceeded  only  from  the 
warmth  inspired  by  conviction.  As  the  fault, 
if  committed,  has  been  entirely  an  unconscious 
one ;  it  is  at  all  events,  entitled  to  the  full 
benefit  of  that  excuse. 

14  20» 
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SMITH  ET  AL.  v.  WHITE— 7  Hill,  520. 
In  8.  Ct.,  4  Hill,  166. 

Abatement — Practice — Discontinuance  —  Costs — 
Pleading. 

DLEA  in  abatement  of  another  suit  depend- 
I  ing. 

A  suit  was  commenced  by  the  plaintiff  below 
against  the  defendant  in  error,  and  discontin 
ued  before  his  attorney  received  notice  of  re- 
tainer from  defendant's  attorney,  the  plaintiff's 
attorney  having  duly  entered  his  rule  for  dis- 
continuance of  the  suit :  a  new  suit  was  then 
commenced,  to  which  the  above  plea  was  inter- 
posed. 

The  Supreme  Court  held  that  the  defendant 
was  entitled  to  his  costs,  at  the  time  of  the 
notice  of  retainer  served,  notwithstanding  the 
previous  discontinuance  of  the  suit,  by  entry 
of  the  rule,  as  the  defendant's  attorney  was 
retained,  and  gave  notice  of  retainer  without 
actual  notice  of  discontinuance  of  suit ;  and 
therefore  the  plea  in  abatement  was  held  good. 

The  Court  of  Errors  held  that  the  defend- 
ants not  having  appeared  in  the  first  suit,  were 
not  entitled  to  costs,  and  that  the  rule  for  dis- 
continuance which  was  replied,  was  a  good 
answer  to  the  plea  of  another  suit  pending. 

But  that  it  would  have  been  otherwise  had 
the  defendants  appeared  in  the  first  suit  before 
the  rule  for  discontinuance  was  entered. 

Judgment  reversed,  15  to  4. 


2*] 


*BARTLETT 

v. 

CROZIER— 17  Johns.,  439. 
In  S.  Ct..  15  Johns.,  530. 


Action — Overseer  of  Highways — Pleading. 

A  CTION  on  the  case  against  an  Overseer  of 
IX  Highways  for  not  repairing  a  bridge  within 
his  district,  by  reason  of  which  the  plaintiff's 
horse  fell  through  and  broke  his  leg. 

The  Supreme  Court  held  that  the  plaintiff 
might  sustain  the  action,  it  being  alleged  that 
the  defendant  had  willfully  neglected  to  repair 
the  bridge.  That  court  also  held  that  although 
the  declaration  ought  to  aver  the  Commission- 
ers of  the  town  had  provided  materials,  and 
LOCKW.  REV.  CAS. 


that  the  defendant  had  means  to  repair  the 
bridge,  yet  the  omission  was  cured  after  ver- 
dict by  the  common  law  intendment.  But  on 
error, 

The  Court  of  Errors  held  that,  if  any  private 
action  could  be  sustained,  it  could  not  be 
against  the  Overseer,  but  against  the  Commis- 
sioners of  Highways  for  such  an  injury.  KENT, 
Chancellor,  in  delivering  the  opinion  of  the 
court,  seems  to  intimate  that  the  remedy  for 
the  party  is  to  sue  for  the  penalty  imposed  by 
the  Statute  for  each  neglect  or  breach  of  duty. 

The  judgment  of  the  Supreme  Court  was  re- 
versed, unanimously. 


GOURLEY  v.  ALLEN— 5  Cow.,  644. 

Not  reported  in  8.  Ct. 
Action — Overseers  of  the  Poor. 
rpHIS  was  an  action  by  a  physician  against 
-L     the  Overseers  of  the  town  of  Hebron  for 
medical  attendance  bestowed  on  paupers,  in 
cases  of  urgent  necessity,  but  without  any  'ac- 
tual employment  by  the  Overseers,  or  any  prom- 
ise to  pay. 

The  Supreme  Court  held  the  Overseers  liable 
upon  their  implied  undertaking  or  legal  obli- 
gation to  provide  proper  medical  aid  for  pau- 
pers. But  on  error, 

The  Court  of  Errors  reversed  the  decision, 
holding  that  no  action  lay  against  the  Over- 
seers under  such  circumstances,  though  the 
most  pressing  necessity  might  have  existed  for 
immediate  medical  assistance  ;  the  serv-  [*3 
ices  not  being  rendered  at  the  request  of  the 
Overseers,  and  they  not  havine  promised  to 

pay. 

The  court  also  held  that  the  Overseers  had 
no  right  to  appropriate  the  public  moneys,  &c., 
for  the  support  of  the  poor  in  any  case,  with- 
out a  previous  order  of  a  justice  or  justices  of 
the  peace.  

In  Flower  v.  Allen,  5  Cow.,  654,  the  Court 
of  Errors  reversed  the  judgment  of  the  Su- 
preme Court,  in  a  similar  case,  upon  the  same 
grounds. 

A  question  was  raised  by  Senator  Spencer, 
whether  overseers  of  the  poor  are  ever  liable 
in  their  corporate  capacity  ?  Tallmadge,  Presi- 
dent, held  that  they  are  liable,  sometimes  in 
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their  corporate,  and  sometimes 'in  a  personal 
capacity.  That  in  the  former  case,  their  per- 
sons or  property  are  not  affected  by  the  judg- 
ment, but  only  the  corporate  property  ;  other- 
wise, where  they  are  personally  liable. 

J^"See  Grant  v.  Fancier,  5  Cow.,  309.  where 
the  Supreme  Court  holds  that  Overseers  of  the 
Poor  are  a  quasi  corporation,  and  their  suc- 
cessors may  sue  for  a  debt  or  duty  due  to  their 
predecessors  in  their  official  capacity,  and  that 
where  they  contract  a  debt  or  neglect  a  duty 
which  devolves  upon  them  as  overseers,  by 
which  they  become  liable  to  another,  and  then 
go  out  of  office,  they  can  not  be  sued  as  late 
overseers,  but  the  action  should  be  against 
their  successors. 


ALEXANDER 

v. 
GREENE  ET  AL.— 7  Hill,  533. 

In  S  Ct  3  Hill,  9,  and  see  opinion  of  Bronson,  J.,  1 
Hill,  53?. 

Action  on  the  Cane— Liability  of  Towboat  Owners 
for  Carelessness. 

THE  facts  of  this  case  were  as  follows  :  the 
master  of  a  canal  boat  laden  with  mer- 
chandise, being  in  the  City  of  N.  Y..  obtained 
from  the  defendants,  who  had  been  engaged 
for  ten  years  in  the  business  of  towing  boats 
by  means  of  steamboats,  on  the  Hudson  River, 
a  permit  in  the  following  words.  "  Capt,  H., 
of  the  steamboat  N. ,  take  in  tow  for  Albany, 
4*]  *canal  boat  A.,  &c.,  at  the  risk  of  the  mas- 
ters and  ownors  thereof,  and  collect  $30." 
The  permit  was  delivered  to  the  captain  named 
in  it,  who  accordingly  took  the  canal  boat  in 
tow,  the  master  and  hands  remaining  on  board 
in  charge  of  the  boat  and  her  cargo,  and  while 
proceeding  up  the  river  in  the  night  time,  she 
was  run  upon  a  rock,  out  of  the  channel,  and 
she  and  her  cargo  lost.  In  an  action  on  the 
case  to  recover  the  loss  on  the  ground  of  the  un- 
skillfulness  or  want  of  care  in  the  navigation, 
the  Supreme  Court  held  that  the  defendants 
were  not  liable  even  for  gross  neglect ;  the 
permit  being  evidence  that  the  plaintiff  agreed 
to  take  all  risks.  But, 

The  Court  of  Errors  held  that  their  decision 
was  erroneous,  and  that  the  permit  does  not 
exempt  the  defendants  from  the  consequences 
of  their  own  negligence  ;  and  that  the  cause 
should  have  gone  to  the  jury  (a  nonsuit  had 
been  ordered,  by  the  judge  of  circuit,  and  af- 
firmed by  the  Supreme  Court). 

Judgment  reversed,  17  to  1. 

ee  Caton  v.  Rumney,  13  Wend.,  387. 


NOVION  v.  HALLETT—  16  Johns.,  327,  347. 
In  8.  Ct.  14  Johns.,  273,  294. 

Admiralty    Jurisdiction  —  Marine    Trespass  — 
Prize. 


was  an  action  of  trover  by  Hallett, 
JL  plaintiff  below,  for  a  brig  and  cargo. 
The  plaintiff  being  owner  of  a  brig  called  The 
Jane,  sent  her  to  trade  in  the  West  India  seas, 
under  Spanish  colors.  Apr.  2,  1813,  she  set 
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out  on  her  voyage  from  Porto  Cabello,  loaded 
with  a  valuable  cargo,  protected  from  British 
capture  by  a  Spanish  owner  and  papers.  On 
her  voyage  to  N.  Y.,  she  was  captured  Apr. 
26,  by  a  privateer. called  The  San  Francisco  de 
Paula.  This  vessel  was  originally  English, 
and  being  captured  by  a  French  privateer  had 
become  the  property  of  Novion  the  defendant. 
She  had  been  fitted  out  at  Washington,  N.  C., 
by  him,  and  when  on  her  voyage  to  Cartha- 
gena,  while  inside  Ocracock  Inlet,  she  had 
produced  a  commission  stated  to  have  been 
purchased  at  Carthagena,  *and  hoisted  [*5 
Carthagena  colors.  The  master  of  The  Jane 
expressly  informed  the  captain  of  the  privateer 
that  she  was  American  and  not  Spanish  prop- 
erty, but  merely  covered  as  Spanish  property 
to  protect  her  from  capture  by  the  English.  A 
lieutenant  and  five  men  were  put  on  board 
The  Jane,  then  called  La  Hija,  and  she  was 
brought  to  Beaufort,  N.  C.  where  her  former 
master,  Ris«f,  having  discovered  her,  she  was 
libeled  at  the  suit  of  the  plaintiff  and  the  Dis- 
trict Court  of  the  U.  S.  decreed  her  to  be 
restored  with  all  her  tackle  and  apparel  and 
all  the  cargo  that  remained  on  board.  Also 
damages  against  the  commander  of  The  Fran- 
cisco for  $1.000  damages,  &c.  The  court 
reserved  its  decision  upon  the  claim  for  dam 
ages  for  the  value  of  the  cargo  at  the  time  of 
capture.  No  decision  on  it  appeared  to  have 
been  made. 

On  this  evidence  the  defendant's  counsel 
moved  for  a  nonsuit  on  the  grounds :  1.  That 
a  trover  and  conversion  had  not  been  proved. 

2.  That  the  cause  of  action  had  already  been 
adjudicated  upon  by  the  District  Court  in  N. 
C. ;  and  that  it  was  a  question  exclusively  of 
admiralty  jurisdiction.     The  motion  was  de- 
nied, and   the  judge  charged  the  jury  :     1. 
That  if  they  believed  The  Francisco  de  Paula 
had  a  regular  commission  by  a  de  facto  govern- 
ment of  New  Granada  or  Carthagena,   and 
claimed  to  act  under  it  in  capturing  the  brig  as 
Spanish  property,  then  the  plaintiff  was  not 
entitled  to   recover,  because  the  question  of 
prize  or  no  prize  belonged  exclusively  to  ad- 
miralty jurisdiction.     2.  That  if  the  privateer 
had  it  and  acted  under  it,  yet  if  instead  of 
treating  The  Jane  as  prize  of  war,  she  brought 
her  disguised  into  the  United   States,  and  the 
defendant  claimed  to  dispose  of  her,  without 
condemnation,    as  his  private  property,  then 
he  was  to  be  considered  as  a  trespasser  ab  initio. 

3.  That  if  the  captor  had  no  commission,  then 
it  was  legally  an  act  of  piracy,  for  which  the 
captors  were  responsible  criminaliter  in  the 
federal  courts  only,  but  the  private  injury  was 
not  merged  in  the  felony.     This  charge  was 
excepted  to.     Verdict  for  plaintiff  $29,687.80. 
On  a  motion  for  new  trial,  on  the  bill  of  ex- 
ceptions, 

The  Supreme  Court  held  that  the  charge  of 
the  judge  was  correct,  and  the  plaintiff  had 
judgment.  Thompson,  Ch.  J.,  *delivered  [*6 
the  opinion  of  a  majority  of  the  court.  "Sev- 
eral very  important  and  difficult  questions, 
have  been  raised  and  discussed  on  the  argu- 
ment which,  according  to  the  view  I  have 
taken  of  the  case,  it  becomes  unnecessary 
for  me  particularly  to  notice.  The  only 
question  of  doubt  in  the  case  was,  whether 
this  court  has  jurisdiction  of  the  cause,  or 
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whether  it  is  one  of  exclusive  admiralty  juris- 
diction. That  courts  of  common  law  have 
cognizance  of  marine  trespasses,  is  a  point  no- 
where questioned.  It  is  not  the  plea,  but  the 
nature  of  the  question  that  determines  the 
jurisdiction  of  the  court."  He  then  goes  on 
to  argue  that  the  privateer  having  been  origin- 
ally fitted  out  in  the  U.  S.,  in  violation  of  an 
Act  of  Congress,  whether  the  commission  was 
issued  by  competent  authority,  was  altogether 
immaterial ;  for  the  very  putting  it  on  board 
within  the  jurisdiction  of  the  U.  8.  was  ille- 
gal and  itself  a  nullity.  To  inquire  into  this 
matter  is  not  entertaining  the  question  whether 
prize  or  not.  "  The  illegal  fitting  out  of  this 
privateer,  in  direct  violation  of  the  Act  of  Con- 
gress, precludes  the  defendant  from  setting 
up  the  claim  or  pretense  that  the  taking  was 
as  prize  ;  and  it  is  upon  this  ground  alone  that 
I  place  my  opinion  that  this  court  has  jurisdic- 
tion of  the  cause." 

Judgment  accordingly. 

SPENCER,  J.,  dissented,  holding  that  the 
subsequent  conduct  of  the  captors,  and  their 
treatment  of  the  prize  did  not  invalidate  the 
capture  itself.  That  if  the  capture  was  as  prize, 
the  common  law  can  not  notice  it  as  a  tres- 
pass. "The  Act  of  Congress  is  silent  as  to 
the  consequences  to  result  from  a  capture  by 
a  vessel  thus  fitted  out,  and  it  seems  to  me  that 
it  can  not  be  doubted  that  a  vessel  though 
armed  and  fitted  out  in  violation  of  that  Act 
may  take  a  prize.  It  is  another  question 
whether  it  would  be  a  valid  capture.  These 
considerations,  however,  do  not  belong  to  this 
court.  We  have  no  power  to  entertain  the 
question.  I  only  insist  that  the  plaintiff  has 
applied  to  the  wrong  forum."  Yates,  J.,  con- 
curred with  this  opinion.  On  a  writ  of  error 
from  this  judgment, 

The  Court  of  Errors  (Chancellor  Kent  deliv- 
ering the  opinion  in  favor  of  reversal,  and 
maintaining  substantially  the  same  grounds  as 
those  in  Judge  Spencer's  opinion),  reversed  the 
judgment  of  the  Supreme  Court  unanimously, 
and  ordered  the  defendant  in  error,  to  pay  to 
7*J  the  plaintiff  in  error  *$232  for  his  costs 
and  charges  in  and  about  the  prosecuting  of 
his  writ  of  error,  in  this  court,  with  directions 
to  the  Supreme  Court  to  award  a  venire  de 
now,  &c. 

The  decision  of  the  court  was  pronounced 
in  an  elaborate  opinion,  by  KENT,  Chancellor  : 

"  That  the  owner  of  the  privateer  is  justly 
responsible  to  the  plaintiff  for  all  the  damages 
recovered,  will  not  also  be  denied.  The  only 
question  is,  whether  the  common  law  courts 
of  this  State  have  jurisdiction  of  the  case.  It 
is  admitted  that  they  have  no  jurisdiction  of 
the  original  taking  ;  but  it  is  asserted  that  the 
subsequent  disposition  of  the  subject,  if  it  be 
not  treated  as  prize  of  war,  may  render  the 
captor  a  trespasser  ab  initio,  and  liable  to  an 
action  of  trespass  at  the  common  law. 

I  apprehend  that  no  such  distinction  exists, 
and  that  if  property  be  taken  in  the  first  in- 
stance as  prize  of  war,  the  subsequent  conduct 
of  the  captors,  whatever  it  may  be,  can  not 
alter  the  right  of  jurisdiction. 

The  schooner  had  a  commission  from  a  state 
assuming  powers  of  government,  and  was 
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commissioned  to  take  Spanish  vessels.  The 
brig  captured  appeared  in  a  Spanish  character. 
The  master  admits  that  when  taken  the  privat- 
eer put  a  prize  master  and  five  men  on  board. 
The  fact  then  is  not  to  be  questioned,  that  the 
brig  was  in  the  first  instance  captured  as  prize 
of  war. 

This  being  the  case,  it  belongs  exclusively 
to  the  admirality  courts  of  the  U.  S.,  to  judge 
of  the  validity  of  the  capture,  or  of  the  com- 
petency of  the  commission,  of  the  effect  of 
the  original  act  of  arming  within  the  U.  S., 
and  of  every  possible  question  arising  out  of 
the  capture." 

He  then  reviews  the  cases  on  this  subject, 
commencing  with  the  governing  case  of  "  Le 
Caux  v.  Eden,  Doug.,  594,  which  has  since 
commanded  uniform  and  universal  assent." 

He  then  pursues  :  "  After  a  review  of  these 
cases,  which  contain  a  course  of  doctrine  and 
precedents  very  nearly  uniform  for  the  last  two 
hundred  years,  it  would  seem  that  there  could 
remain  no  doubt  of  the  entire  and  exclusive 
jurisdiction  of  the  admiralty  in  the  present 
case.  Here  is  a  suit  in  trover  against  the  cap- 
tor for  property  originally  taken  on  the  high 
seas  in  the  character  of  a  prize.  It  is  not  a 
mere  incidental  *question  that  is  raised,  [*8 
but  the  validity  of  the  very  act  of  capture  is 
directly  arraigned."  "If  ever  a  case  was 
peculiarly  fitted  for  a  court  of  admiralty,  sit- 
ting under  the  authority  of  the  U.  S.,  and 
governed  by  the  laws  and  usages  of  nations, 
this  must  be  that  case." 

The  Chancellor  then  reviews  the  American 
cases  on  the  subject,  and  shows  them  to  lead 
to  the  same  result. 

Lastly,  he  reviews  the  opinion  of  Thompson, 
Ch.  J.:  "But  the  Chief  Justice,  in  delivering 
the  opinion  of  the  court,  said  that  he  placed 
his  opinion  that  the  Supreme  Court  had  juris- 
diction of  the  cause,  '  upon  the  ground  alone/ 
that  the  privateer  was  illegally  fitted  out  in  a 
port  of  the  U.  S.,  in  violation  of  the  Act  of 
Congress  of  5th  June,  1794."  He  afterwards 
adds :  "  Surely  it  belonged  to  the  admiralty  to 
take  cognizance  of  such  illegal  armaments  as 
incidental  to  the  question  of  prize.  It  was  as 
much  a  part  of  the  prize  question,  as  the  in- 
quiry touching  the  authority  of  the  commis- 
sion or  the  place  of  the  capture,  or  the  national 
character  of  the  party  captured,  or  his  title  to 
the  property."  He  proceeds  to  review  the 
action  of  the  IT.  S. ,  executive  and  judiciary, 
upon  the  subject  of  captures  made  by  vessels 
illegally  fitted  out  within  the  U.  S.,  and  says  : 
"  After  the  most  solemn  sanction  given  to  the 
power  of  the  district  and  admiralty  courts, 
on  this  subject,  and  after  the  irresistible  de- 
ductions from  these  facts,  that  the  common 
law  courts  of  the  individual  states  have  no 
jurisdiction  in  the  case,  I  think  I  may  safely 
conclude,  that  the  ground  taken  by  the  Chief 
Justice  in  his  opinion  (and  which  appears  not 
to  have  been  taken  at  the  trial),  is  as  untenable 
as  any  that  could  have  been  assumed."  (p. 
347.) 


Note  by  the  Reporter. — Had  the  fitting  out 
of  the  capturing  vessel,  in  this  case,  not  been 
accompanied  with  a  violation  of  our  neutrality, 
and  laws,  it  is  clear  that  the  question  would 
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have  belonged  exclusively  to  the  courts  of  the 
country  of  the  captor  ;  it  is  only  the  illegality 
of  the  original  equipment  which  can  give  to 
our  courts  admiralty  jurisdiction  of  the  case. 
(  Vide  L' Invincible,  1  Wh.,  238.) 


The  Supreme  Court  of  the  U.  S.  there 
O*J  held  that  *the  courts  of  this  country  have 
no  jurisdiction  to  redress  any  supposed  torts 
committed  on  the  high  seas  upon  the  property 
of  its  citizens  by  a  cruiser  regularly  comis- 
sioned  by  a  foreign  and  friendly  power,  ex- 
cept where  such  cruiser  has  been  fitted  out 
in  violation  of  our  neutrality. 

In  the  case  of  La  Conception,  the  Supreme 
Court  of  the  U.  S.  held  that  where  a  capture 
was  made  of  the  property  of  the  subjects  of  a 
nation  in  amity  with  the  U.  S.,  by  a  vessel 
built,  armed,  equipped  and  owned  in  the  U. 
S. ,  such  capture  is  illegal,  and  the  property,  if 
brought  within  our  territorial  limits,  will  be 
restored  to  the  original  owners.  (La  Concep- 
tion, 6  Wh.,  235  ;  5  Condy,  77.) 

In  the  case  of  La  Conception  (1821),  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the 
court,  puts  the  whole  question  in  that  case 
upon  the  single  ground  that  the  ownership  of 
the  vessel,  she  having  been  originally  built  in 
the  U.  S.  still  continued,  although  she  went  to 
Buenos  Ayres,  and  sailed  thence  under  the 
colors  of  that  government  on  her  cruise  during 
which  the  capture  was  made.  He  says  :  "The 
want  of  a  bill  of  sale  or  any  document  of  this 
nature,  or  of  any  direct  and  positive  evidence 
of  an  actual  sale,  leaves  no  doubt  in  the  mind 
of  the  court  that  no  such  sale  ever  was  made. 

The  consequence  is  that  the  capturing  vessel 
must  still  be  considered  as  owned  in  the  U. 
S. ;  and  according  to  the  decisions  which  have 
already  been  made,  the  capture  was  illegal, 
and  the  property  must  be  restored  to  the 
original  Spanish  owners.  ( Vide  The  Alerta,  9 
Cr.,  359  ;  The  Divina  Pastora,  4  Wh.,  52  ;  The 
JSstrella,  4  Wh.,  298  ;  La  Amistad  de  Rues,  5 
Wh.,  385.) 


1O*]  *LA  FROMBOISE 

v. 
JACKSON,  ex  dem.  SMITH— 8  Cow.,  589. 

Adverse  Possession. 

TTPON  the  special  verdict,  setting  forth  the 
U  particulars  of  the  entry,  grant,  and  posses- 
sion under  it,  of  the  premises  in  question, 

The  Supreme  Court  held  that  the  adverse 
possession  set  up  by  the  defendant,  La  From- 
boise,  was  not  available  under  the  Statute  of 
Limitations,  as  the  grant  under  which  his  an- 
cestors entered  (from  the  French  Government 
in  Canada),  was  not  an  effectual  deed,  as  the 
grantor  had  no  color  of  title.  • 

That  the  grant  could  not,  therefore,  consti- 
tute a  valid  commencement  of  an  adverse  pos- 
session, and  rendered  judgment  against  the 
defendant. 

The  Court  of  Errors  reversed  the  judgment, 
holding  that  it  was  not  necessary  that  an  ad- 
verse possession,  to  be  available  under  the 
Statute,  should  commence  under  an  effectual 
deed  ;  and  though  the  possessor  claim  under 
written  evidence  of  title,  which,  in  producing 
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it,  proves  to  be  defective,  yet,  the  character  of 
his  possession  as  adverse,  is  not  thereby  de- 
stroyed, nor  affected  by  the  defects  of  his 
paper  title.  If  the  entry  is  made  under  color 
of  title,  the  possession  will  be  adverse,  how- 
ever groundless  the  supposed  title  may  prove. 
The  fact  of  possession,  and  the  quo  animo,  are 
the  test.  The  claim  of  lands,  under  an  exec- 
utory contract  for  purchase,  the  considera- 
tion being  paid,  and  of  which  a  court  of  eq- 
uity would,  therefore,  decree  performance  and 
enforce  against  the  vendor,  is  a  sufficient  color 
of  title,  to  constitute  an  adverse  possession 
within  the  Statute  of  Limitations. 

Judgment  reversed. 

It  was  objected,  upon  this  special  verdict, 
that  it  was  to  be  inferred  from  the  evidence 
that  the  original  claim  of  title  was  from  the 
French  Government  in  Canada,  after  that  title 
had  been  extinguished  ;  and  that,  therefore, 
it  was  void,  as  the  foundation  of  an  adverse 
possession ;  but  Jones,  Chancellor,  held  that 
it  could  not  be  inferred  by  the  court,  from 
the  evidence  stated  in  the  special  verdict,  and 
that  the  court  would  not  notice  the  evidence 
of  it.  unless  the  jury  had  found  it  as  a  fact. 
He  also  held  that  mere  possession  of  land, 
without  *claim  of  title,  will  never  confer  [*1 1 
a  title ;  but  that  the  claim  of  title,  however 
groundless,  may  be  matured  into  a  title,  either 
against  an  individual  or  the  people. 


BROMAGHAM  ET  AL. 

v. 

CLAPP— 9  Cow.,  530. 
In  S.  Ct.5  Cow.,  295 :  6  Cow-,  611, 

Adverse  Possession — Partition — Seisin  and  Pos- 
session of  Tenants  in  Common. 
PETITION  in  partition,  under  Statute  for  the 
1  Partition  lands  of  Apr.  12,  1813.  Plea  that 
defendant,  at  the  time  of  preferring  the  peti- 
tion and  at  the  time  of  pleading,  was  sole  seised 
and  possessed  in  his  demesne  as  of  fee,  &c.,  and 
traversing  the  tenancy  in  common.  To  this 
plea  was  annexed  a  notice  that  he  had  been 
so  seised,  for  twenty-five  years  previous  to  the 
exhibiting  of  the  partition,  adversely  to  the 
claim  of  the  petitioners.  Replication,  that  the 
plaintiffs  were  seised  in  fee,  &c.,  as  tenants  in 
common  ;  moda  and  forma,  and  issue  to  the 
country. 

On  the  trial  at  the  Circuit,  it  appeared  that 
William  Bromagham,  father  of  the  plaintiffs, 
being  seised  in  fee  of  the  premises  in  question, 
died  intestate  about  Jan.  15,  1799,  leaving  the 
plaintiffs,  three  of  his  children,  and  six  others 
his  children  and  heirs  at  law,  nine  in  the  whole. 
Previously  in^May,  1795,  he  had  been  declared 
a  lunatic  ;  and  in  Aug.  following  Peter,  his 
son,  was  appointed  his  committee  by  the  Court 
of  Chancery,  and  took  possession  of  his  real 
and  personal  estate.  In  October,  1802,  Peter 
having  purchased  the  right  of  his  brother  Isaac, 
contracted  to  sell  the  whole  of  the  premises  in 
question  to  the  defendant  in  fee,  and  May  3d, 
1803,  he  conveyed  the-  whole  to  him.  The 
defendant  had  entered  some  time  in  Mar.  be- 
fore ;  and  has  continued  in  possession,  claim- 
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ing  title  ever  since.  Jemima  Martin,  one  of 
the  plaintiffs,  was  feme  covert  in  1803  ;  but  her 
husband  died  13  years  before  this  proceeding 
was  commenced.  Verdict  for  plaintiffs,  sub- 
ject to  the  opinion  of  the  court. 

The  Supreme  Court  held,  upon  this  state  of 
facts,  that  though  the  defendant's  possession 
12*]  was  adverse  from  *May  3,  1803,  and  the 
possessor's  right  of  all  the  plaintiffs  gone  by 
the  lapse  of  20  years,  yet  as  the  possession 
was  short  of  twenty-five  years,  and  therefore  no 
bar  to  a  writ  of  right,  the  court  were  bound  to 
proceed  under  the  Statute,  and  ascertain  the 
rights  of  the  parties  ;  and  that,  to  warrant  pro- 
ceedings in  partition,  it  was  not  necessary  that 
all  the  parties  should  be  actually  seised  when 
the  suit  is  commenced,  as  possession  is  not 
awarded  in  the  action.  On  writ  of  error  from 
the  Supreme  Court, 

The  Court  of  Errors  held  that  the  issue  made 
by  the  pleadings  in  the  cause  was  a  proper  one 
in  partition  under  the  Statute,  and  that  it  was 
incumbent  on  the  plaintiffs  to  prove  at  the 
trial  that  they  were  seized  in  common,  accord- 
ing to  the  meaning  of  the  issue,  and  that  twenty 
years  adverse  possession  would  bar  a  suit  for 
partition. 

The  Chancellor  (Jones),  who  delivered  the 
only  opinion  reported,  maintains  that  in  pro- 
ceedings for  partition,  the  plaintiff  or  peti- 
tioner must  allege  that  he  is  seised,  and  show 
an  actual  present  possession  ;  that  a  mere  right 
of  entry  will  not  satisfy  the  averment  of  seisin; 
and  that,  therefore,  an  adverse  possession  of 
the  defendant  though  short  of  twenty  years 
is  a  bar.  Quaere. 

He  also  holds,  that  though  a  judgment  in 
partition  does  not  change  the  possession,  yet, 
in  an  ejectment  or  writ  of  right,  it  would  be 
conclusive  between  the  parties.  The  jury, 
therefore,  should  have  been  instructed  that  if 
they  found  the  adverse  possession  proved  to 
their  satisfaction,  they  should  render  their 
verdict  for  the  defendant. 

It  was  held  by  the  whole  court  that  any  one 
defendant  in  partition  may  bring  error  sepa- 
rately. 

Judgment  reversed. 


S.  C.,  6  Cow.,  611,  held  by  S.  C.  that 
bail  in  error  is  necessary  to  stay  proceedings 
in  partition.  (See  8  Cow.,  746,  and  9  Cow.,  304, 
on  motion  to  amend  writ  of  error.) 
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THE  PERU  IRON  COMPANY— 9  Wend., 
511,  to  538. 

Adverse  Possession  under  Fraudulent  Deed. 

THIS  was  a  bill  to  set  aside  a  deed  of  prem- 
ises, charging  it  to  have  been  fraudulently 
obtained  by  the  grantees,  and  praying  other 
appropriate  relief.  The  complainant  was  the 
grantee  of  the  same  premises  under  a  deed 
bonafide  and  for  good  consideration. 

The  Chancellor  decided  that  the  fraud  in 
•obtaining  the  deed  was  sufficient  to  avoid  it. 
but  that  the  complainant  was  not  in  a  situa- 
tion to  take  advantage  of  it,  as  his  own  deed 
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was  void,  being  executed  to  him  when  Murray 
and  Palmer  were  in  possession  under  the  first 
deed,  and  holding  adversely. 

In  the  Court  of  Errors,  on  appeal  from  this 
decree,  Savage,  Ch.  J.,  in  his  opinion  in  favor 
of  reversal,  states  this  to  be  the  only  question 
presented  to  the  court.  The  court  held,  in  con- 
formity to  his  opinion  that  a  deed  fraudulently 
obtained  is  not  available  as  the  foundation  of 
an  adverse  possession,  so  as  to  avoid  a  subse- 
quent conveyance  :  nor  is  a  deed  available  for 
such  purposes  executed  by  a  person  assuming 
to  act  as  the  attorney  of  the  grantor,  but  with- 
out authority,  when  such  want  of  authority  is 
known  to  the  grantee. 

It  was  also  held,  that  to  constitute  a  posses- 
sion adverse,  so  as  to  bar  a  recovery  or  to  avoid 
a  deed  subsequently  executed  by  the  true 
owner,  the  party  setting  up  the  possession 
must  in  making  his  entry  upon  the  land,  act 
bonafide  ;  he  must  rely  upon  his  title;  he  must 
believe  the  land  to  be  his  and  that  he  has  title 
thereto,  although  his  title  may  not  be  rightful 
or  valid;  but  if  the  title  be  an  absolute  nullity, 
as  a  deed  obtained  by  fraud  or  forgery,  it  will 
not  serve  as  a  foundation  of  an  adverse  pos- 
session. 

Judgment  reversed,  10  to  8. 


*SCHAUBER  [*14 

v. 

JACKSON,    ex  dem.    BOGERT    ET    AL.  —  % 
Wend.,  13,  64. 

In  S.  Ct.,  7  Cow.,  187,  417,490. 
Adverse  Possession — Evidence  —  Presumption. 

rPHE  statement  of  the  facts  in  this  case,  is 
JL  taken  from  the  opinion  of  Stebbins,  Sen- 
ator, and  seems  to  contain  all  that  is  essential 
to  a  right  understanding  of  the  points  decided 
in  the  Supreme  Court  and  in  the  Court  of 
Errors.  That  Senator  was  for  reversal. 

"  The  lands  in  controversy  in  this  cause.are 
situated  in  the  County  of  Saratoga,  and  are 
part  of  a  tract  granted  by  letters  patent  to 
William  Appel  in  1708.  The  father  of 
Schauber  entered  upon  the  premises  when  in 
a  wild  state,  about  half  a  century  since,  with- 
out any  claim  or  title,  and  frequently  acknowl- 
edged that  the  owner  was  unknown  to  him, 
and  applied  to  others  for  information  in 
regard  to  the  title,  with  the  avowed  purpose 
of  purchasing.  Not  being  able  to  find  the 
owner,  he  continued  clearing  and  cultivating 
the  land,  building  on  and  improving  it  to  his 
death,  and  then  transmitted  his  possession  to 
his  son,  the  defendant  below.  The  plaintiff 
below  claimed  title  as  the  descendants  and 
heirs  of  William  Appel,  the  patentee,  through 
his  oldest  son  and  heir  Simon  Appel. 

The  defendants,  to  show  that  plaintiffs  were 
not  entitled  to  recover,  introduced  the  will  of 
William  Appel,  by  which  he  "bequeathed  to 
his  son  Simon  twenty  shillings  for  his  birth- 
right, to  be  raised  and  levied  out  of  his  estate, 
wherewith  he  utterly  excludes,  debars  and 
precludes  him  from  having  or  claiming  any 
other  or  further  pretensions,  claims  and 
demands,  whatsoever,  as  being  his  heir  at  law, 
or  by  any  pretense  whatsoever." 
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According  to  the  English  law,  in  force  at 
the  death  of  William  Appel,  his  eldest  son 
Simon  was  his  heir  at  law,  unless  the  descent 
was  broken  by  the  will.  The  will  then 
authorizes,  empowers,  orders  and  directs  his 
executors,  to  sell  the  whole  of  his  real  and 
residue  of  his  personal  estate — and  to  divide 
the  moneys  arising  from  the  sale — one  fifth  to 
each  of  his  sons  Simon  and  Johannes,  one 
15*1  fifth  to  each  of  his  *two  daughters,  and 
one  fifth  to  agrandson,  and  appoints  Johannes 
and  his  daughter  Engeltje  executors  of  his 
will.  The  daughter  renounced,  and  letters 
testamentary  were  issued  to  Johannes  alone." 
Per  Stebbins,  Senator. 

Upon  this  evidence  and  some  other  intended 
to  show  that  some  part  of  the  lands  patented 
had  been  conveyed  by  grants  of  third  persons; 
but  not  of  these  premises  ;  and  of  a  mortgage 
more  than  twenty  years  old,  on  which  nothing 
had  been  done— ^-the  defendant  insisted  at  the 
trial,  that  he  had  shown  title  out  of  the  lessors 
of  the  plaintiff,  and  that  therefore  his  own 
possession,  such  as  it  was,  was  protected  as 
against  them,  and  that  a  grant  might  be  pre- 
sumed by  the  jury,  &c. 

The  Circuit  Judge  (Walworth)  charged  the 
jury  that,  in  his  opinion,  the  evidence  was  not 
sufficient  to  prove  nor  to  authorize  them  to 
presume  that  William  Appel,  or  his  heirs  or 
representatives,  had  aliened  the  premises  to 
any  person  so  as  to  devest  the  title  of  the  les- 
sors of  the  plaintiff  as  heirs,  if  they  had  proved 
themselves  such  heirs,  but  that  the  evidence 
was  proper  for  their  consideration,  in  deter- 
mining whether  they  were  such  heirs.and  that 
in  his  opinion  the  evidence  was  sufficient  to 
warrant  the  jury  in  finding  a  verdict  for  the 
plaintiff,  but  that  was  a  matter  for  their  con- 
sideration ;  which  charge  was  excepted  to. 
Verdict  for  plaintiff.  And  on  motion  for  new 
trial, 

The  Supreme  Court  held  that  the  charge,  as 
well  as  the  verdict  upon  the  evidence  was 
right.  That  the  court  will  not,  nor  is  a  jury 
authorized  to  presume,  a  conveyance  by  the 
executor's  having  a  naked  power  of  sale,  or  to 
presume  a  continued  outstanding  title,  against 
the  heir,  to  protect  the  possession  of  a  mere 
intruder,  without  color  or  pretense  of  title, 
even  after  the  lapse  of  more  than  forty  years 
possession  of  the  latter.  That  courts  will  not 
countenance  presumption  of  outstanding  title 
in  favor  of  a  mere  intruder,  who  enters  avow- 
edly without  pretense  of  title.  That,  there- 
fore, a  mortgage  of  more  than  twenty  years 
standing,  on  which  no  interest  has  been  paid, 
and  under  which  no  entry  or  foreclosure  has 
taken  place,  is  not  such  an  outstanding  title  as 
will  bar  an  ejectment  by  the  mortgagor  or  his 
heirs. 

The  Supreme  Court  also  held  that  the  direc- 
16*]  tion  to  the  executors  *to  sell,  &c.,  did 
not  break  the  descent  at  law,  notwithstanding 
the  disinheriting  legacy,  and  the  declaration 
that  he  should  take  nothing  as  heir.  Other- 
wise, if  he  had  devised  the  land  to  the  execu- 
tors, the  heirs  at  law  can  only  be  disinherited 
by  an  express  devise,  or  by  necessary  impli- 
cation to  some  other  person.  That  the  execu- 
tors here  took  merely  a  naked  power  to  sell 
without  an  interest.  On  writ  of  error  to  this 
decision, 
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The  Court  of  Errors  held  that  the  judgment 
was  erroneous  and  should  be  reversed— by  a 
vote  of  12  to  10. 

After  this  decision  the  Chancellor  (Wal- 
worth) proposed  that  the  court  should  defi- 
nitely express  the  grounds  upon  which  the 
judgment  of  this  court  was  pronounced. 
"Whether  the  court  was  of  opinion,  that  by 
the  will  of  William  Appel,  an  estate  was 
given  by  implication  to  the  executors,  or 
whether  they  were  of  opinion  that  the  facts 
and  circumstances  of  the  case  should  have 
been  submitted  to  the  jury  so  as  to  authorize 
them  to  presume  a  conveyance  from  William 
Appel,  the  patentee,  or  his  executors.  Several 
members  observing  that  their  opinion  had 
been  formed  only  on  a  consideration  of  the 
latter  proposition,  the  question  as  to  the  legal 
construction  of  the  will  was  not  put.  The 
other  question  was  however  put,  namely  : 

"  Ought  the  facts  and  circumstances  of  the 
case  to  have  been  submitted  to  the  jury,  so  as 
to  have  authorized  them  to  presume  a  convey- 
ance from  William  Appel  or  his  executors,  if 
in  the  judgment  of  the  jury,  such  facts  and 
circumstances  were  sufficient  to  authorize 
such  inference?"  Which  resolution  was  passed 
by  a  vote  of  ayes  16,  noes  7. 

Judgment  reversed  accordingly. 


ADAMS  t>.  ROCKWELL— 16    Wend.,    285. 
In  S.  Ct..  6  Wend.,  467. 

Adverse  Possession — Encroachment — Acquies- 
cence— Evidence. 

THE  Supreme  Court  held  that  the  acts  and 
declarations  of  parties  as  to  the  location 
of  lands,  and  thus  creating  a  conventional 
line,  may  overrule  the  courses  and  distances 
in  *their  deeds;  and  that  to  give  effect  [*17 
to  such  acts  and  declarations,  it  is  not  neces- 
sary that  their  legal  operations  upon  the 
vested  rights  of  the  parties  should  be  known 
to  the  parties  against  whom  they  are  sought 
to  be  enforced." 

"Acquiescence  in  an  erroneous  location,  for 
a  great  length  of  time  (e.  g.  18  years)  is  con- 
clusive upon  a  party  making  or  acquiescing  in 
such  location. 

Evidence  of  the  actual  possession  of  settlera 
on  adjacent  tracts,  in  reference  to  a  division 
line,  attempted  to  be  shown  as  recognized  by 
one  of  the  parties  in  a  suit,  is  admissible. 

Where  a  division  line  between  adjoining 
tracts,  exist  at  its  two  extremities,  and  for  the 
principal  part  of  the  distance  between  the  two 
tracts,  and  as  such  is  recognized  by  the  par- 
ties, it  will  be  a  continuous  line,  although,  on 
a  portion  of  the  distance,  there  is  no  improve- 
ment or  division  fence." 

This  was  an  action  of  replevin  to  recover 
certain  logs  cut  on  the  disputed  tract  by  the 
defendant,  and  on  examining  the  facts  and 
declarations  relied  on  to  support  the  conven- 
tional line,  it  is  not  at  all  surprising  that  the 
decision  of  the  Supreme  Court  was  reversed 
by  the  Court  of  Errors.  Twenty-one  members 
for  reversal,  and  one  only  dissenting. 

The  Court  of  Errors  held  :  1.  Where  lands 

are  described  in  a  deed  conveying  the  same, 
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clearly  and  distinctly  by  courses  and  distances, 
so  that  upon  actual  survey,  the  true  location 
of  the  tract  can  be  ascertained  with  absolute 
certainty,  the  owner  may  assert  his  title  to 
hold  according  to  the  true  boundaries  of  his 
lauds,  notwithstanding  that  an  encroachment 
had  been  made  upon  him  by  the  owner  of  an 
adjoining  tract,  a  line  maintained  in  pursuance 
of  such  encroachment,  recognized  by  the  party 
encroached  upon,  and  acquiesced  in  by  him 
for  a  period  of  eleven  years  ;  if  the  lands  in 
dispute  are  in  a  state  of  nature,  i.  e.,  covered 
with  timber,  and  no  other  occupation  has  been 
had  than  the  occasional  cutting  down  of  trees 
and  drawing  away  of  timber. 

It  seems  that  if  during  such  acquiescence, 
expensive  improvements,  by  the  erection  of 
buildings  or  otherwise,  had  been  made  by  the 
occupant  upon  the  premises  in  dispute,  the 
owner  would  have  been  held  estopped  from 
setting  up  the  true  line. 

There  was  no  evidence  in  this  case  of  a  de- 
1 8*]  liberate  settlement  *of  the  erroneous  line 
by  express  agreement  founded  upon  a  bona 
jide  attempt  to  ascertain  the  true  boundaries 
by  actual  survey,  according  to  the  courses  and 
distances  of  the  older  deeds,  both  parties  de- 
riving title  from  the  same  source. 

Judgment  reversed. 


NORTHROP  v.  WRIGHT— 7  Hill,  476. 

InS.  Ct.,  24  Wend.,  223. 
Adverse  Possession — Evidence. 

IN  ejectment  for  an  undivided  part  of  a  lot  of 
land,  brought  by  N.  who  claimed  under  a 
deed  from  one  of  the  children  of  A.,  the  fol- 
lowing facts  appeared.  A.  died  in  possesion 
of  the  lot  sometime  between  1776  and  1782, 
leaving  several  children  to  whom  he  devised 
his  real  estate,  in  general  terms,  as  tenants  in 
common.  After  his  death,  P.,  one  of  the 
children,  took  possession  of  the  lot,  and  con- 
tinued to  hold  it  for  three  or  four  years,  when 
possession  was  taken  by  E. ;  but  in  what  right 
or  under  what  circumstances  did  not  appear. 
E.  exercised  various  acts  of  ownership  upon 
the  lot,  and  died  possessed  of  it  in  1798,  hav- 
ing devised  it  to  his  son  M.  in  fee.  M.  entered 
into  possession,  and  continued  to  hold  the  lot 
until  1801,  when  it  was  sold  by  the  sheriff  to 
S. ,  under  a  judgment  for  $7,000  recovered 
against  M.  about  a  year  before.  The  sheriff's 
deed  recited,  among  other  things,  that  the  sum 
bid  and  paid  on  the  lot  was  i$2,275,  and  that 
M.  was  seised  in  fee  of  the  lot.  At  the  time  the 
judgment  was  recovered  against  him,  S.  took 
possession  of  the  lot,  under  the  sheriff's  deed, 
and  in  1805  sold  to  K.  for  $7,900,  by  a  quit- 
claim deed  purporting  to  convey  the  en  tire  fee. 
In  1807,  some  of  N.'s  children  and  descend- 
ants executed  a  quitclaim  deed  to  K.  in  con- 
sideration of  $700,  but  there  was  nothing  to 
show  what  interest  they  professed  to  have,  or 
how  they  derived  it,  the  deed  being  general  in 
its  terms.  By  various  other  successive  quit- 
claim deeds,  each  purporting  to  convey  the 
entire  fee.  the  title  of  K.  became  vested  in  W., 
who  was  in  possession  in  1834,  when  this  ac- 
tion was  brought.  It  was  admitted  on  the 
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trial,  that  K.,  and  all  the  subsequent  grantees 
*had  been  in  possession,  under  their  ^Id- 
respective  deeds :  and  W.  accordingly  de- 
fended, on  the  ground  of  adverse  possession. 
The  Circuit  Judge  charged  the  jury  among 
other  things,  that  the  possession  ot  E.  com- 
menced under  very  suspicious  circumstances  ; 
that  the  fact  of  the  sheriff's  sale  having  taken 
place  so  very  soon  after  the  death  of  E. ,  was 
important  to  show  that  he  had  no  deed  ;  that 
as  the  conveyances  under  which  the  defendant 
derived  title,  were  mere  quitclaim  deeds,  no 
inference  could  be  drawn  from  them  that  the 
grantees  claimed  an  absolute  right,  and  that 
the  deed  to  K.,  given  in  1807,  clearly  showed 
that  the  heirs  of  A.  made  claim  to  the  prem- 
ises. The  Supreme  Court  having  refused  a 
new  trial,  on  error. 

The  Court  of  Errors  held  that  the  charge 
was  erroneous,  as  calculated  to  mislead  the 
jury  on  the  question  of  adverse  possession. 

See  opinion  of  Walworth,  Ch..  who  says 
that  the  decision  made  in  Brown  v.  Kimball, 
25  Wend.,  259,  is  not  to  be  considered  as  set- 
tling the  law,  beyond  the  particular  facts  of 
that  case. 

Judgment  reversed,  16  to  4. 


BRADFORD 

v. 

ALBANY  DUTCH  CHURCH— 8  Cow.,  457. 
Not  reported  in  S.  Ct. 

Agreement. 

"DRADFORD,  the  plaintiff  below,  defendant 
J3  in  error,  brought  his  action  to  recover  a 
portion  of  his  salary  as  minister  of  the  Re- 
formed Dutch  Church  in  Albany,  under  a  con- 
tract with  the  Church  to  act  as  its  minister  for 
a  stated  salary, founded  on  a  call  referring  to  the 
rules  of  church  government,  established  in  the 
National  Synod  held  at  Dordrecht  in  1618  and 
1619,  and  the  articles  explanatory  of  the  gov- 
ernment and  discipline  of  the  Reformed  Dutch 
Church,  in  the  U.  S.  of  America.  After  some 
time  the  plaintiff  was  arraigned  before  the 
Church  tribunal,  having  jurisdiction  of  such 
complaints  on  representations,  or  charges  of 
personal  misconduct  ;  and  by  a  sentence  of 
that  judicatory  was  suspended  *f rom  his  [*2O 
functions  and  duties  as  such  minister  ;  finally, 
a  sentence  of  dissolution  of  the  pastoral  con- 
nection, between  him  and  the  Church,  for  his 
continued  faults, was  pronounced  by  the  proper 
judicatory,  and  affirmed  an  appeal  by  him  to 
the  superior  Church  jurisdiction  ;  whereupon, 
he  brought  this  action  for  his  salary,  inter- 
mediate his  suspension,  and  the  sentence  of 
dissolution. 

The  Supreme  Court  held  him  entitled  to 
recover  it,  as  the  mere  suspension  did  not  dis- 
solve the  relation  ;  and  that  he  was  entitled  to 
his  salary  while  that  continued.  But  on  writ 
of  error  by  the  Church, 

The  Court  of  Errors  held,  that,  as  where 
one  contracts  to  perform  certain  labor,  or 
service  for  which  he  is  to  receive  a  stated  com- 
pensation, performance  or  an  ability  and  readi- 
ness to  perform  in  the  manner  stipulated,  are 
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a  condition  precedent  to  the  compensation  be- 
coming due  :  that  the  contract  in  this  case,  to 
perform  certain  spiritual  functions,  and  duties, 
formed  no  exception  to  the  general  rule,  and 
that  as  the  sentence  of  suspension  was  incurred 
by  the  fault  of  the  minister,  that  he  was  not 
•entitled  to  his  salary  between  the  date  of  his 
suspension,  and 'the  final  sentence  of  dissolu- 
tion of  the  pastoral  connection. 


SANFORD  v.  HALSEY— 2  Den.,  235,  272. 

Not  reported  in  S.  Ct.,  but  Sanford  v.  Handy,  re- 
ported 23  Wend.,  260,  and  25  Wend..  475,  in  S.  Ct., 
was  an  action  on  the  same  agreement,  and  pre- 
sents the  reasons  of  the  Supreme  Court  more  fully 
than  the  opinion  of  Nelson,  C/i.  J.,  given  in  2  Den., 
242-6. 

Agreement  —  Liability  of  a  Joint,    Stock  Sub- 
scriber. 

/COVENANT  against  subscriber  to  articles  of 
\J  joint  stock  purchase  of  lands. 

In  this  case,  the  owner  of  the  lands,  the 
plaintiff  in  error,  issued  proposals  for  the  es- 
tablishment of  a  joint  stock  company  to  pur- 
chase them,  estimating  the  value  at  a  certain 
sum,  and  dividing  it  into  twenty-three  shares 
of  $5,000  each — each  subscriber  to  be  inter- 
ested in  the  purchase  to  the  extent  of  the 
number  of  shares  taken  by  him,  and  the  prop- 
21*]  erty  *to  be  controlled  and  disposed  of 
by  a  majority  of  such  persons  as  should  be- 
•come  subscribers.  It  was  held  by 

The  Supreme  Court,  that  a  subscriber  for 
one  or  more  shares  was  not  liable  for  the 
amount  of  his  subscription,  unless  the  whole 
number  of  shares  was  taken  up  and  could  not 
be  compelled  to  become  a  tenant  in  common 
with  the  owner  of  the  land,  unless  the  whole 
scheme  was  carried  into  effect.  On  writ  of 
•error  to  this  court,  it  was  held  by 

The  Court  of  Errors,  that,  as  the  subscribers 
•were,  by  the  terms  of  the  agreement,  to  be 
severally  interested  in  the  shares  set  opposite 
to  their  respective  names,  and  each  to  pay  his 
share  respectively,  in  certain  installments,  and 
to  give  their  notes  and  bonds  therefor ;  yet, 
.although  eighteen  only  were  subscribed  for, 
besides  the  defendant's  one  share,  that  cove- 
nant might  be  maintained  against  the  defend- 
ant, for  an  installment  of  his  subscription,  he 
having  refused  to  give  his  bond  ;  and  that  it 
was  not  a  condition  of  the  agreement  that  the 
whole  twenty-three  shares  should  be  sub- 
scribed for,  and  that  the  defendant  was  liable 
for  the  amount  of  his  subscription,  notwith- 
standing only  a  part  was  taken  up. 

Judgment  reversed,  15  to  14. 


WILLIAMSON  v.  HEYER— 4  Wend.,   170. 

Dismissal  of  Appeal. 

TN  THIS  case,  on  a  motion  to  dismiss  an  ap- 
-L  peal  as  brought  from  an  order  of  the 
Chancellor,  to  which  an  appeal  does  not  lie. 

The  Court  of  Errors  held  an  order  denying 
a  motion  for  the  rehearing  of  a  motion  for 
instructions  to  a  master  in  the  examination  of 
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a  witness,  would  not  be  entertained,  and  that 
an  appeal  from  an  order  refusing  a  rehearing 
in  any  case,  would  not  be  sustained  unless 
under  very  special  and  peculiar  circumstances. 

Appeal  dismissed,  with  costs. 


*CHAPMAN  ET  AL.,  Appellants,  [*22 

v. 

HAMMERSLEY    ET    AL.,    Respondents  —  4 
Wend.,  173. 

Dismissal  of  Appeal. 

IN  THIS  case  the  court  held  that  an  appeal 
did  not  lie  from  an  order  of  the  Chancel- 
lor directing  the  sale  of  property,  the  subject 
of  contest  between  the  parties  litigant,  and 
ordering  the  money  to  be  brought  into  court 
to  abide  the  final  order  to  be  made  upon  the 
rights  of  the  parties;  such  order  relating  only 
to  the  preservation  of  the  property,  and  not 
affecting  the  merits  of  the  cause. 

Appeal  dismissed,  with  costs. 


KANE  v.  WHITTICK— 8  Wend.,  219,  247. 
Dismissal  of  Appeal. 

rPHIS  was  appeal  from  a  decretal  order  of 
J-  the  Chancellor,  in  a  case  where  a  bill  was 
filed  charging  a  deed  conveying  lands,  abso- 
lute on  its  face,  to  be  a  mortgage,  and  claim- 
ing to  redeem,  &c.  The  decretal  order  ap- 
pealed from,  adjudged  the  deed  to  be  a  mort- 
gage, and  referred  it  to  a  master  to  take  and 
state  an  account,  &c.  The  defendant's  appeal 
was  not  brought  as  from  an  interlocutory 
order,  within  fifteen  days,  but  he  treated  the 
order  as  a  final  decree,  and  brought  appeal 
after  the  expiration  of  the  time  limited  to  ap- 
peal from  an  interlocutory  order.  On  motion 
to  dismiss  the  appeal, 

The  Court  of  Errors  held  that  such  an  order 
of  reference  was  not  a  final  order  or  decree 
within  the  meaning  of  the  Statute  limiting 
appeals  ;  and  the  appellant  not  having  brought 
his  appeal  within  the  time  limited  by  statute 
to  prosecute  it,  the  appeal  was  accordingly 
dismissed. 

The  court  held,  also,  that  if  in  such  case, 
on  the  coming  in  of  the  master's  report,  the 
defendant  suffers  a  decree  confirming  the  re- 
port and  awarding  execution,  for  the  amount 
certified  to  be  due,  to  pass  against  him  by  de- 
fault, and  then  files  an  appeal,  as  well  from 
the  order  adjudging  the  deed  to  be  *a  [*23 
mortgage,  as  from  the  decree  confirming  the 
master's  report,  and  awarding  execution,  the 
appeal  will  not  lie,  and  will  be  dismissed,  it 
being  in  operation  as  to  the  first  order,  be- 
cause not  made  within  fifteen  days,  and  as  to 
the  second  because  permitted  to  be  entered  by 
default. 

Appeal  dismissed,  15  to  7. 

!QP~  It  was  questioned  in  this  case,  whether 

even  if  the  master's  report  had  been  excepted 
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to,  and  its  confirmation  opposed  on  the  final 
hearing ;  the  appeal  from  the  final  decree 
would  have  opened  for  consideration  the  pre- 
vious order  adjudging  the  deed  to  be  a  mort- 
gage ;  no  such  connection  existing  between 
the  last  decree  and  the  order  as  necessarily  to 
involve  the  consideration  of  the  previous 
order  ;  but  see  Jaques  v.  The  M.  E.  Church, 
17  Johns.,  548,  where  it  is  held  that  all  prior 
orders  and  decrees,  in  any  way  connected 
with  the  merits,  are  opened  for  the  considera- 
tion of  the  Court  of  Errors. 

It  was  also  doubted,  whether  a  party  who 
had  submitted  to  and  acted  under  an  order 
of  reference,  declaring  the  principles  upon 
which  it  should  be  conducted,  would  not,  on 
that  ground,  be  estopped,  on  an  appeal  from 
the  final  decree,  from  calling  in  question  the 
correctness  of  such  previous  order. 

[SUTHERLAND,  J.,  in  the  course  of  his  opin- 
ion, seeks  to  explain  what  was  said  by  him 
in  the  case  of  Atkinson  v.  Manks,  1  Cow.,  691, 
by  saying  that  there  was  an  appeal  from  the 
order  in  that  case,  as  well  as  the  final  decree. 
It  is  true  that  in  the  case  of  Bank  of  Orange 
Co.  v.  Fink,  Chancellor  Walworth  held  that 
on  an  appeal  from  a  final  decree,  the  merits  of 
an  interlocutory  decree  can  not  be  inquired 
into  ;  but  this  seems  so  incompatible  with  the 
well  settled  principle  that  a  Court  of  Appeals 
will  make  such  a  decree  on  the  whole  merits 
as  the  court  below  should  have  done,  that 
neither  that  case  or  that  of  Mapes  v.  Coffin, 
5  Paige,  296,  were  generally  acquiesced  in  by 
the  profession.] 

The  propriety  of  dismissing  the  appeal  in 
Kane  v.  Whittick,  is  by  no  means  intended  to 
be  called  in  question  by  these  remarks. 


24*]  *HOUGHTON 

v. 
STARR— 4  Wend.,  175. 

Dismissal  of  Writ  of  Error. 

IN  THIS  case  the  defendant  brought  a  writ 
of  error  for  several  defects  in  the  record. 
1.  The  verdict  was  defective  ;  the  damages 
found  by  the  jury  exceeding  the  damages  laid 
in  the  declaration.  2.  The  judgment  was 
entered  for  the  damages  and  costs  only  in  an 
.action  of  debt,  thus  giviug  damages  and  costs 
where  no  debt  was  found.  3.  The  judgment 
was  general  against  the  defendant  instead  of 
special,  by  exempting  him  from  imprisonment, 
after  a  plea  of  an  insolvent  discharge  con 
fessed  by  plaintiff  ;  but, 

The  Court  of  Errors  dismissed  the  writ  of 
«rror,  with  costs,  on  the  ground  that  the  party 
might  have  obtained  relief  in  the  court  below, 
if  he  had  sought  it  there. 

And  this,  although  it  was  shown  that  after 
the  entry  of  the  judgment,  and  before  the 
suing  out  of  the  writ  of  error,  the  defendant 
below  applied  to  the  Supreme  Court  to  set 
aside  the  proceedings  of  the  plaintiff  for  irregu- 
larity ;  but  it  did  not  appear  that  he  had  asked 
for  a  correction  of  the  specific  error,  relied  on 
for  a  reversal  of  the  judgment. 
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THE  PEOPLE,  ex  rel.  DYCKMAN, 

•p. 

THE    TRUSTEES    OF     BROOKLYN— 13 
Wend.,  130. 

In  8.  Ct.,  1  Wend.,  318. 

Dismissing  Writ  of  Error. 

THIS  was  an  application  on  motion  for  a 
peremptory  mandamus  to  the  Trustees  of 
Brooklyn,  to  compel  them  to  file  a  report  of 
Commissioners  of  Assessment  and  Estimate, 
and  obtain  a  confirmation  of  the  same,  and  to 
have  the  damages  which  had  been  awarded, 
duly  assessed,  &c. 

The  Supreme  Court  refused  to  issue  the 
peremptory  mandamus,  as  the  relator  did  not 
show  a  complete  but  only  an  inchoate  right, 
and  therefore  was  not  entitled  to  a  mandamus; 
that  this  writ  will  not  be  allowed,  unless  there 
is  no  other  specific  remedy,  and  the  court, 
therefore,  left  the  party  to  his  remedy  by 
action. 

*The  relator  brought  a  writ  of  error  [*25 
on  this  refusal  of  the  Supreme  Court,  to  issue 
the  peremptory  mandamus.  A  motion  was 
made  on  the  part  of  the  trustees,  to  dismiss  it 
as  irregularly  and  prematurely  brought. 

The  Court  of  Errors,  accordingly,  dismissed 
the  writ  of  error,  holding  that  a  writ  of  error 
does  not  lie  upon  the  refusal  of  the  Supreme 
Court  to  grant  a  peremptory  mandamus,  when 
application  is  made  on  motion — that  it  lies 
only  for  the  relator  when  judgment  is  pro- 
nounced after  issue,  joined  upon  plea  or  de- 
murrer, interposed  upon  the  coming  in  of  the 
return  to  the  alternative  mandamus;  and  the 
writ  of  error  was  accordingly  dismissed. 
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UNDERBILL 

v. 
VAN  CORTLAND  ET  AL.— Or.  bill  in  Ch. 

VAN  CORTLAND 

v. 
UNDERBILL  ET  AL.— Cross  bill. 

In  Ct.  of  Err.,  17,  Johns.,  405.    In  Ch.  2,  Johns.  Ch., 
339. 

Arbitration — Award — Jurisdiction  of  Chancery 
in  setting  aside  Award,  and  in  what  Cases. 

THE  bill  in  this  case  was  filed  by  Underbill 
and  others,  in  the  Court  of  Chancery,  to 
have  carried  into  effect  an  appraisement  or 
award  made  in  their  favor  against  Van  Cort- 
land  and  others,  by  three  appraisers  or  arbitra- 
tors, appointed  by  the  parties  under  the  cov- 
enant in  a  lease  for  a  term  of  years  of  certain 
water  privileges,  mill,  &c.,  of  which  lease 
Underbill  and  others,  the  plaintiffs,  were  as- 
signees. The  covenant  was  to  pay  the  lessee 
9r  his  assigns,  &c. ,  the  value  of  the  buildings, 
mills,  improvements,  &c.,  which  they  might 
put  upon  the  premises  during  their  term — for 
which  purpose  two  appraisers,  and  in  case  of 
difference,  an  umpire,  were  to  be  chosen,  in 
the  manner  pointed  out  in  the  lease.  The 
appraisers  awarded  the  plaintiffs  $18,500  for 
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the  buildings,  dam,  &c.,  from  which  they  also 
26*  J  awarded  that  the  *value  of  the  timber 
cut  on  the  premises  by  the  plaintiffs,  should 
be  deducted  when  ascertained,  &c.  The 
plaintiff's  bill  prayed  that  the  defendants 
might  be  decreed  to  pay  the  sum  awarded, 
deducting  the  value  of  the  timber,  and  that  an 
account  might  be  taken  of  that,  &c.  The  de- 
fendants' answer  set  up  various  matters  rel- 
ative to  the  appraisement,  the  conduct  of  the 
appraisers  in  excluding  proper  evidence,  &c., 
on  account  of  which  they  alleged  the  valuation 
to  be  erroneous,  excessive,  and  void.  In  their 
cross  bill,  they  made  the  plaintiffs  and  the 
three  appraisers  defendants,  but  the  name  of 
one  of  them  was  afterwards  struck  out,  that 
he  might  be  examined  as  a  witness.  Proofs 
were  taken  by  the  parties  in  support  of  their 
respective  allegations,  which  it  is  not  necessary 
to  review,  as  the  decision  of  the  cause  in  the 
Court  of  Errors  turned  upon  the  single  ground 
of  the  misconduct  of  the  arbitrators  in  refus- 
ing to  hear  pertinent  and  material  evidence. 
A  question  was  made  on  the  hearing,  whether 
the  appraisers  were  to  be  considered  as  mere 
appraisers,  or  as  arbitrators  who  had  power  to 
make  such  an  award  ;  but  as  the  distinction 
was  considered  an  immaterial  one  in  both 
courts,  it  is  not  deemed  necessary  to  do  more 
than  refer  to  it. 

On  the  hearing  before  the  arbitrators,  Van 
Cortland  and  the  defendants  offered  to  prove 
the  original  cost  of  a  dam  and  raceway,  which 
had  been  constructed  twenty  years  before, 
with  a  view  to  establish  their  value  at  the  time 
of  appraisement,  and  to  show  that  the  plaint- 
iff's claim  was  grossly  disproportioned  to  their 
original  cost  and  present  value.  This  evidence 
the  appraisers  declined  to  hear.  It  is  on  the 
different  views  taken  by  the  Chancellor  and  the 
Court  of  Errors  of  the  effect  of  this  rejection 
of  evidence,  that  their  conflicting  decisions  are 
placed. 

The  Chancellor  says  :  "  The  rejection  of  evi- 
dence to  show,  the  original  cost  of  a  dam  and 
raceway,  was  the  first  ground  on  which  the 
award  was  sought  to  be  set  aside." 

"It  cannot  surely  become  a  question  whether 
evidence  of  the  cost  of  a  dam  and  raceway 
built  twenty  one  years  before,  was  material  in 
an  inquiry  as  to  their  existing  value.  There 
could  be  very  little,  if  any  analogy,  consider- 
ing the  space  of  time  which  had  intervened, 
27*]  and  the  great  variations  *in  prices,  labor 
and  business,  and  many  other  circumstances 
connected  with  such  works.  I  doubt  whether 
any  court  of  justice  would  have  deemed  such 
evidence,  in  such  a  case,  pertinent.  Instead 
of  guiding  it  would  probably  have  misled." 
He  therefore  concludes  that  its  rejection  was 
no  misconduct  on  the  part  of  the  arbitrators, 
or  even  want  of  due  discretion. 

As  to  the  over  valuation,  alleged  as  a  ground 
of  setting  aside  the  award,  the  Chancellor  says, 
that  "  as  no  corruption  or  partiality  is  alleged, 
and  no  misconduct  on  the  part  of  the  arbitrat- 
ors, or  of  fraud  on  the  part  of  the  plaintiffs  had 
been  shown,  the  court  cannot  inquire  into  the 
charge  of  an  over  or  under  valuation  ;  or  of 
the  reasonableness  or  unreasonableness  of  the 
award,  but  it  is  binding  and  conclusive.  The 
decision  by  arbitrators  is  a  decision  by  judges 
of  the  parties'  own  choice  and  election.  The 
2'JO 


Chancellor  accordingly  decreed  in  the  original 
suit  the  amount  of  the  award  to  the  plaintiffs, 
on  account,  &c.,  as  prayed  for,  reserving  it  for 
further  directions." 

On  appeal  from  this  decree,  the  two  suits 
came  on  to  be  heard  before  the  Court  of  Errors 
on  the  merits,  and  the  Court  of  Errors  reversed 
the  Chancellor's  decree. 

SPENCER,  J.,  delivered  the  opinion  of  the 
majority  of  the  court.  He  stated  that  "  his 
opinion  in  favor  of  reversal  was  based  upon 
the  rejection  of  the  testimony  as  to  the  original 
cost  of  the  dam  and  raceway.  This  was  cer- 
tainly offered  to  be  proved,  and  the  arbitrators 
refused  to  hear  it. 

"  His  Honor,  the  Chancellor,  considered  the 
proof  offered  of  the  original  cost  of  the  dam 
and  raceway,  as  delusive  and  injurious,  and 
(citing  his  language  on  this  point)  I  am  under 
the  necessity  of  dissenting  from  the  opinion  of 
the  Chancellor.  The  evidence  of  the  original 
cost  of  the  dam  and  raceway  would  not  only 
be  admissible  and  pertinent  evidence,  but, 
under  all  the  circumstances,  the  only  and  the 
best  evidence  to  enable  the  arbitrators  to  ascer- 
tain the  value  of  the  works  and  erections,  as 
contemplated  by  the  parties  in  the  lease."  (17 
Johns.,  413.) 

"  What,  then,  could  throw  so  much  light  on 
the  then  value  of  the  subjects  to  be  appraised, 
as  evidence  of  what  it  originally  cost  to  make 
them  ?  The  lapse  of  time  which  had  inter- 
vened, *would  make  it  necessary  and  [*28- 
just  to  make  very  considerable  deductions  from 
the  first  cost,  in  consequence  of  the  decay  of 
parts  of  the  works.  And  if  there  are  variation* 
in  the  prices,  &c. ,  nothing  can  be  more  easily 
proved. 

"  I  am  entirely  satisfied  that  the  arbitrators 
refused  to  hear  legal,  pertinent,  and  material 
evidence  ;  and  that  such  refusal  amounted  to 
gross  misconduct  in  them ;  and  that  by  the 
well-established  principles  of  equity,  it  is  good 
cause  for  setting  aside  the  award." 

The  decree  of  the  Chancellor  was,  accord- 
ingly, reversed  in  both  suits,  the  bill  of  the 
plaintiffs  in  the  original  suit  below  ordered  to 
be  dismissed,  with  costs  below  to  the  defend- 
ants therein,  and  decree  made  in  the  cross  suit 
that  the  appellants  have  the  relief  sought  for 
and  prayed  in  their  cross  bill  &c. 

For  reversal,  19  ;  affirmative,  7. 


WELLS  t.  LAIN— 15  Wend.,  99  ;  7  Wend., 

175. 
Submission  to  Arbitration. 

A  CTION  of  slander. 
IX 

Court  of  Errors  held  :  A  parol  submission  to- 
arbitrators,  of  a  cause  depending  in  court,  is 
good,  notwithstanding  the  existence  of  a  gen- 
eral rule  of  the  court  in  which  the  cause  is 
pending,  that  no  agreement  between  the  parties 
in  respect  to  the  proceedings  in  a  case  shall 
be  binding,  unless  reduced  to  the  form  of  a 
rule,  or  the  evidence  thereof  be  in  writing, 
subscribed  by  the  party  against  whom  the 
agreement  is  alleged. 

The  judgment  of  tfie  Supreme  Court  was,  on. 
this  point,  reversed. 

LOCKW.  REV.  CAS. 


ASSUMPSIT. 


1£9*]*ELMENDORF  v.  HARRIS— 23  Wend. , 

628. 
In  8.  Ct..  5  Wend..  516. 

Award—  Umpire. 

fPHE  Supreme  Court  held,  in  a  suit  against 
JL  a  surety  in  an  arbitration  bond,  that 
wher§  a  submission  in  writing  had  been  made 
(before  the  Rev.  Stat.)  that  it  was  competent 
for  the  party  prevailing  in  the  arbitration  to 
show  an  appointment  of  an  umpire  by  parol, 
unless  the  submission  required  it  to  be  made  in 
writing ;  and  that  no  notice  of  hearing  was 
necessary  to  the  losing  party. 

The  Court  of  Errors  held,  however,  that  this 
award,  made  without  notice  of  the  hearing  be- 
fore the  umpire  to  the  losing  party,  was  void: 
that  an  umpire  cannot  be  appointed  by  parol, 
where,  as  in  this  case,  it  was  expressly  agreed 
that  the  submission  should  be  made  a  rule  of 
court  under  the  Statute— though  it  would  be 
good  if  it  had  been  a  mere  common  law  arbi- 
tration. Per  Chancellor  W..  delivering  the 
opinion  of  the  court. 

Judgment  reversed,  18  to  none. 


BUTLER  v.  THE  MAYOR,  &c.,  OF  NEW 
YORK— 7  Hill,  329. 

In  S.  Ct.,  1  Hill,  489. 
A  ward — Submission — Evidence. 

?PHE  submission,  in  this  case,  was  limited  to 
L  the  "  appraisal  of  the  diminished  or  in- 
creased cost,  consequent  upon  any  alteration 
in  the  form,  proportions,  or  construction  of  the 
building,  called  the  Halls  of  Justice." 

The  arbitrators  awarded  that  the  plaintiff 
was  entitled  to  receive  from  the  Mayor,  Alder- 
men, &c.,  of  the  City  of  N.  Y.,  the  sum  of 
$2,385,  for  the  increased  cost  of  said  building, 
"  after  he  shall  have  filled  up  the  outside  paved 
ways." 

Upon  this  award,  Butler  sued  the  Corpora- 
tion of  N.  Y.,  in  the  Superior  Court  of  the 
City  of  N.  Y.,  and  obtained  judgment ;  but  in 
3O*]  consequence  of  certain  *decisions  at  the 
trial,  a  portion  of  his  claim  was  excluded.  He 
accordingly  brought  error  to  the  Supreme 
Court,  where  the  judgment  of  the  Superior 
Court  was  affirmed. 

The  plaintiff  offered  to  prove  by  parol,  on 
the  trial  of  the  cause,  that  the  arbitrators  had 
allowed  against  him  a  large  sum  for  defective 
workmanship,  in  those  parts  of  the  building 
which  had  not  been  altered  in  form  or  construc- 
tion. The  court,  however,  rejected  it. 

The  Court  of  Errors  held  this  parol  evidence 
was  admissible  to  invalidate  the  award,  by 
showing  that  the  arbitrators  exceeded  their 
powers,  though  the  submission  and  award  are 
in  writing  and  under  seal  :  and  that  the  rule 
being  the  same  in  this  respect,  both  at  law  and 
in  equity,  the  plaintiff  might  thus,  on  the  trial 
at  law,  impeach  the  award,  which  was  set  up 
to  defeat  his  recovering. 

They  also  held  that  such  an  excess  of  the 
arbitrators.beyond  the  limits  of  the  submission, 
would  avoid  the  award. 

Judgment  reversed,  13  to  1. 
LOCKW.  REV.  CAS. 


ASSUML'SIT. 


THALLHIMER 

v. 

BRINCKERHOFF— 8  Cow.,  623. 
Reported  20  Johns.,  386. 

Assumpsit — Money  had  and  Received — Cham- 
perty. 

HJ.,  who  claimed  land  as  heir  at  law  of 
•  his  father,  and  who  was  about  to  com- 
mence suits  for  the  recovery  of  it,  entered  into 
an  agreement  with  the  plaintiff,  who  had  mar- 
ried his  sister,  by  which  he  covenanted  in  con- 
sideration of  the  premises,  &c. ,  to  convey  to 
the  plaintiff,  the  one  quarter  properly  recov- 
ered ;  and  the  plaintiff  promised  by  the  same 
instrument,  to  pay  one  half  of  all  the  expenses 
of  prosecuting  the  suits  :  the  defendant,  who 
drew  the  agreement,  as  attorney  of  H.  J.,  and 
the  plaintiff,  brought  actions  of  ejectment 
against  the  parties  in  possession,  and  after- 
wards, by  virtue  of  a  power  of  attorney  from 
H.  J.  for  that  purpose,  but  without  the  knowl- 
edge of  the  plaintiff,  compromised  *with  [*3 1 
the  tenant,  and  received  from  them  a  large 
sum  of  money. 

The  Court  of  Errors  reversed  the  decision 
of  the  Supreme  Court  which  held  it  to  be 
champerty,  and  decided  that  the  plaintiff  might 
maintain  assumpsit  for  money  had  and  received 
to  his  use,  and  that  the  agreement  was  not 
tainted  with  champerty;  and  that  the  husband 
whose  wife  might,  by  possibility,  be  heir  of 
one  who  claimed  the  land,  might  aid  his 
brother-in-law  in  the  maintenance  of  his  suit 
upon  an  agreement  to  have  a  part  of  the  land. 


HATCH  v.  MANN— 15  Wend.,  44. 
In  8.  Ct.,  12  Wend..  463. 

Assumpsit — Action  by  Officer  for  Extra  Com- 
pensation in  Addition  to  his  fees. 

THIS  case  began  thus  : 
Mann  sued  Hatch  before  a  justice  of  the 
peace  for  services  rendered  by  him  in  arrest- 
ing one  G.  on  a  justice's  warrant.  He  proved 
that  he,  on  being  applied  to  at  an  unseasona- 
ble hour,  declined  the  service  ;  but  on  Hatch's 
offering  to  "  pay  him  well  for  it,"  he  agreed  to 
perform  it,  and  employed  a  person  to  assist 
him  ;  that  they  went  to  the  house  of  G.  at  3 
o'clock  in  the  morning,  and  at  about  day- 
break succeeded  in  arresting  him.  The  serv- 
ice was  proved  to  be  worth  $1.75.  The 
cause  was  tried  by  a  jury  of  their  peers,  who 
found  a  verdict  for  the  plaintiff  for  that 
amount.  Certiorari  therefrom  to  Yates  County 
C.  P.  Judgment  of  the  justice  affirmed  by 
that  tribunal.  Thence  to  the  Supreme  Court 
by  writ  of  error,  which  court  affirmed  the 
judgment  with  costs.  Thus  far  the  plaintiff 
had  triumphed  over  his  persevering  adversary. 
But  alas,  his  day  of  reverse  was  at  hand.  The 
undismayed  defendant  brought  a  writ  of  error 
to  the  Court  for  the  Correction  of  Errors. 

The  defendant,  on  the  trial  before  the  jus- 
tice, had  offered  to  prove  that  at  the  time  of 
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the  service  of  the  warrant,  Mann  was  a  consta- 
ble ;  and  that,  of  course,  he  was  in  duty  bound 
32*]  *to  serve  all  processes  put  into  his 
hands.  This  evidence  was  objected  to  by  the 
plaintiff,  and  rejected  by  the  justice. 

The  Court  of  Errors,  seeing  the  important 
principle  involved  in  this  contest,  and  that  it 
concerned  them,  as  the  court  of  last  resort,  to 
see  that  the  Republic  should  receive  no  detri- 
ment, took  the  case  into  careful  consideration  ; 
and  thereupon  it  was  adjudged  that  the  con- 
stable could  not  recover  his  $1.75,  upon  the 
agreement  set  up  as  the  foundation  of  his 
action,  as  the  act  was  one  done  in  the  perform- 
ance of  his  official  duty  ;  and  it  was  against 
the  Statute  (2  R.  S.,  650,  sec.  5)  to  take  any- 
thing beyond  legal  fees.  The  court,  therefore, 
reversed  the  judgment. 

Judgment  reversed,  18  to  5. 


DOWNER  v.  THOMPSON— 6  Hill,  208. 
Reported  1  Hill,  138. 

Assumpsit — Goods  Sold  and   Delivered — Prov- 
ince of  the  Jury. 

rpHE  plaintiff  in  error,  Downer,  sued  Thomp- 
JL  son  in  the  court  below,  for  goods  sold 
and  delivered,  and  goods  bargained  and  sold. 
P.,  residing  in  Westchester  Co.,  addressed  a 
letter,  Aug.  21,  1838,  to  D.,  directing  him  to 
forward  him  250  barrels  of  cement,  as  soon  as 
practicable,  adding,  "  I  hope  the  quality  will 
be  of  the  best."  Sept.  4,  the  plaintiff  forwarded 
260  barrels  which  arrived  at  Hastings  on  the 
17th  of  the  same  month.  The  captain  of  the 
schooner  which  brought  it,  informed  the  de- 
fendant that  he  had  the  cement  ready  for 
delivery  ;  who,  on  going  on  board  and  ascer- 
taining the  quantity,  said  he  had  not  ordered 
so  many,  and  after  making  several  experiments 
to  ascertain  the  quality,  he  finally  refused  to 
accept  it,  saying  "it  was  not  as  good  as  he  had 
sent  for,  and  he  should  not  take  it  at  any 
rate."  The  captain  then  observed,  that  if  the 
cement  was  not  accepted  he  must  carry  it  to 
N.  Y.  and  store  it,  which  he  did.  He  did  not 
offer  to  the  defendant  250  barrels  only,  nor  tell 
him  that  he  could  have  any  quantity  less  than 
the  260  barrels. 

33*J  *The  defendant,  Oct.  11,  1838,  wrote 
to  the  plaintiff  :  "The  250  barrels  of  cement 
which  you  sent  to  Hastings  in  compliance  with 
my  order  were,  upon  inspection,  rejected,  and 
were  then  removed  by  your  captain."  He 
further  states  that  he  is  "  advised  by  counsel 
that  he  is  not  liable,  the  warranty  the  law 
implies  that  it  shall  pass  inspection  at  the 
works,  having  failed  ;  under  these  circum- 
stances, and  as  my  contract  made  it  necessary 
to  procure  other  cement,  which  I  have  done, 
you  will  take  notice  that  I  have  nothing  to  do 
with  it." 

Upon  this  evidence,  a  motion  for  a  nonsuit 
was  made  and  granted,  on  the  ground  that  it 
did  not  sustain  either  the  count  for  goods  sold 
and  delivered,  or  goods  bargained  and  sold. 
The  plaintiff  excepted. 
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The  Supreme  Court  held  the  nonsuit  proper. 
On  a  motion  for  a  new  trial, 

The  Court  of  Errors  held  that  the  nonsuit 
was  erroneously  granted,  and  that  the  case 
should  have  been  submitted  to  the  jury  ;  for 
if  the  entire  quantity  of  cement  delivered  to 
the  carrier  was  intended  as  a  mere  compliance 
with  the  order,  and  was  not  sent  for  the  pur- 
pose of  charging  the  defendant  with  the  excess, 
he  was  liable. 

Judgment  reversed. 


STEWART 

v. 

THE  TRUSTEES    OF  HAMILTON  COL- 
LEGE-2  Denio,  403,  409. 

See  opinion  of  S.  Ct.,  2  D.,  408,  by  Nelson,  Ch.  J. 

Assumpsit  —  Subscription  to  Donation  to  a  Col- 
lege. 


was  an  action  of  aswmpsit,  brought  on 

-  articles  of  subscription  for  the  benefit  of 
Hamilton  College,  by  which  the  subscribers 
bound  themselves:  1.  To  pay  the  sums  set 
opposite  their  respective  names,  to  be  invested 
as  a  fund,  and  the  interest  applied  to  the  pay- 
ment of  the  officers'  salaries.  2.  "That  we 
shall  not  be  holden  to  pay  the  sums  subscribed 
by  us,  unless  the  aggregate  of  our  subscriptions 
and  of  contributions  to  this  object,  shall,  by 
the  1st  of  July,  1834,  amount  to  $50,000,  nor 
until  M.  H.,  or  A.  B.,  shall  *certify  [*34 
that  in  his  or  their  judgment,  responsible  sub- 
scriptions or  contributions  amounting  to  $50,- 
000,  shall  have  been  made." 

The  $50,000  was  not  raised  by  actual  sub- 
scriptions to  these  articles  of  subscription,  but 
June  19,  1734,  fourteen  person  of  ample  re- 
sponsibility, signed  and  delivered  a  paper,  by 
which,  for  value  received,  they  undertook  ta 
pay  to  the  Corporation  of  the  College,  the 
amount  of  any  deficiency  in  the  subscription 
to  the  fund  of  $50,000  which  should  exist 
June  30,  then  next.  This  was  laid  before  M. 
H.,  above  referred  to,  with  the  other  subscrip 
tions,  on  the  occasion  of  making  his  certificate  ;. 
which  was  to  the  effect,  that,  in  his  judgment, 
responsible  subscriptions  and  contributions  tc* 
the  sum  of  $50,000  had  been  made  for  the 
object  specified  in  the  subscription  paper. 

On  the  trial,  the  defendant  moved  for  a  non- 
suit, after  the  plaintiff  had  rested,  on  the 
grounds:  1.  That  his  undertaking  was  void 
for  want  of  consideration.  2.  That  the  sub- 
scriptions had  not  made  up  the  $50,000,  unin- 
corporated associations  and  married  women 
being  among  the  subscribers;  and  the  agree- 
ment of  the  fourteen  to  make  good  the  deficit 
was  not  binding  on  them,  as  a  mere  nominal 
subscription  would  discharge  it;  and  besides 
that  it  was  void  for  want  of  consideration.  3. 
That  the  proof  varied  from  the  case  stated  in 
the  declaration.  Nonsuit  denied.  Bill  of  ex 
ceptions,  and  a  verdict  for  plaintiff  for  amount 
of  subscriptions  remaing  unpaid. 

The  Supreme  Court  sustained  the  verdict, 
whereupon  a  writ  of  error  was  brought  to  this 
court. 

LOCKW.  REV.  CAS.. 


ATTACHMENT  OP  VESSEL — ATTORNEY  AND  SOLICITOR. 
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The  Court  of  Errors  held  either  that  the 
agreement  was  void  as  nudum  pactum;  or  that 
the  condition  as  to  the  $50,000  was  not  fulfilled 
by  the  undertaking  of  the  fourteen  to  supply 
any  deficiency;  or  that  the  agreement  was  not 
good  under  the  Statute  of  Frauds,  as  not  set- 
ting forth  any  consideration;  or  that  the  con- 
sideration laid  in  the  declaration,  was  not  sus- 
tained by  proof;  as  one  or  other  of  these 
points  is  maintained  by  some,  and  dissented 
from  by  other  Senators,  and  it  is  difficult  to 
say  on  which  ground  the  decision  is  to  rest. 

However,  judgment  wan  reversed  by  21  to  5. 


35*]  *HUNT  v.  AMIDON-4  Hill,  345. 
In  S.  Ct.,  1  Hill,  147. 
Assumpsit. 

fPHE  defendant  A.,  sold  certain  real  estate 
JL  to  W.,  who  gave  back  a  bond  and  mort- 
gage, which  the  defendant  assigned  to  T.  Af- 
terwards W.  reconveyed  the  premises  to  the 
defendant,  who  then  deeded  them  to  B.,  cov- 
enanting for  quiet  enjoyment,  and  B.  conveyed 
to  the  plaintiff,  whereupon  T.,  the  assignee, 
proceeded  to  foreclose  the  mortgage,  and  on 
the  sale  under  it,  Hunt,  the  plaintiff,  became 
the  purchaser.  In  an  action  brought  by  Hunt 
against  Arnidon  of  assumpsit,  for  money  paid, 
&c., 

The  Supreme  Court  held  that  the  action 
would  not  lie  by  the  plaintiff  to  recover  from 
defendant  the  amount  paid  by  him  on  the 
foreclosure  sale,  even  though  the  defendant 
had  on  his  selling  to  B.,  the  grantee  of  the 
plaintiff,  verbally  promised  him  to  pay  off  the 
mortgage;  and  consequently,  evidence  of  the 
promise  is,  in  such  case,  irrelevant  and  inad- 
missible. Bronson,  /.,  says,  in  delivering  the 
opinion  of  the  court:  "Surely,  the  promise 
did  not  run  with  the  land,  and  so  pass  by 
Babcock's  deed  to  the  plaintiff;  and  there  has 
been  no  assignment  of  it  in  any  other  form. 
But  if  there  has  been,  the  assignee  could  not 
sue  in  his  own  name.  The  defendant  is  bound 
by  his  express  contract,  the  covenant  for  quiet 
enjoyment,  and  the  plaintiff  can  not  recover 
upon  an  implied  promise."  On  writ  of  error, 

The  Court  of  Errors  held,  however,  that 
the  action  might  be  sustained.  The  Chancellor, 
who  delivered  his  opinion  in  favor  of  reversal, 
says  (p.  348):  "It  is  perfectly  clear,  in  this 
csse,  that  the  plaintiff  stood  in  the  place  of  a 
mere  surety  for  the  amount  due  on  the  mort- 
gage, his  land  being  holden  for  the  amount; 
and  that  the  defendant,  not  only  by  the  cov- 
enant in  his  deed,  but  also  by  his  previous  bond 
of  indemnity  to  Wheeler,  was  in  fact  the  real 
debtor.  If  a  mere  surety,  whether  by  actual 
contract  or  operation  of  law,  is  compelled  to 
pay  the  debt  which  the  other  in  equity  and 
justice  ought  to  have  paid,  he  is  entled  to  re- 
36*]  lief  against  *the  other,  who  was  in  fact 
the  principal  debtor.  Assumpxit,  he  holds,  is 
therefore  an  appropriate  remedy. 

Judgment  reversed  unanimously,  17  to  0. 
LOCKW.  REV.  CAS. 


ATTACHMENT  OF  VESSEL. 


RING  «.   GIBS  ET  AL.— 26  Wend.,   502,  510. 

Not  reported  in  8.  Ct.    Opinion  of  Cowen,  J.,  griven 
26  Wend.,  505. 

Attachment  of  Vessel — Bond  under  Statute  to 
Release. 

DEBT  on  bond  in  N.  Y.  Common  Pleas,  the 
condition  of  which  was,  that  if  the  said 
W.  C.  G.  and  C.  V.  S.  K.  (obligors  and  defend- 
ants below)  should  pay  all  such  demands  as 
shall  be  established  to  have  been  subsisting 
liens  upon  the  vessel,  &c.,  pursuant  to  the 
provisions  of  the  8th  tit.,  8th  ch.,  third  part 
of  Rev.  Stat.,  then  the  obligation  was  to  be 
void,  otherwise,  &c.  The  plaintiffs,  after  set- 
ting out  the  bond  and  condition,  aver  that 
$269,  for  work  and  labor  and  material  fur- 
nished the  ship,  was  due  to  them  at  the  execu- 
tion of  the  bond,  and  was  a  subsisting  lien  on 
her,  &c.,  and  assign  non-payment,  of  it  as  a 
breach  of  the  condition.  Defendant  K.,  alone 
brought  in,  pleaded  non  estfactum.  An  oyer 
appeared  upon  the  record,  but  oyer  had  not 
been  craved  and  was  not  enrolled."  The  jury 
found  the  facts  as  alleged  in  the  declaration, 
and  assessed  $269  damages.  On  error  to  the 
Supreme  Court,  that  court  held  that  the  con- 
dition of  the  bond  "exacted  too  much  from 
the  defendants,  as  it  bound  them  to  pay  all 
subsisting  liens  indiscriminately;  whereas  the 
Statute,  with  great  propriety,  ties  up  the  con- 
dition to  those  duly  exhibited  before  the  ju- 
dicial officer"  (p.  506).  It  is  also  held,  in  the 
opinion  of  the  Supreme  Court,  that  the  decla- 
arlion  is  bad,  in  not  alleging  a  request  pur- 
suant to  the  provisions  of  the  16th  sec.  of  the 
Statute.  The  court  reversed  the  judgment  of 
the  C.  *P.,  for  these  reasons:  and  now  [*37 
on  writ  of  error  to  the  Court  of  Errors,  after 
the  argument  was  closed, 

The  court  held  that  the  bond  was  not  a  bond 
to  the  officers  who  had  the  warrant,  taken  colore 
officii,  but  to  the  parties  who  sued  out  the  war- 
rant ;  that  the  variance  from  the  terms  of  the 
Statute,  in  the  condition,  did  not  render  the 
bond  void,  though  broader  than  could  have 
been  required  by  the  obligors,  but  the  obligors 
could  not  now  complain  that  they  had  bound 
themselves  to  do  what  had  not  been  required 
of  them. 

The  defects  in  tlie  declaration  were  held  cured 
by  the  verdict,  and  the  judgment  of  the  Supreme 
Court  was  reversed,  and  that  of  the  0.  P.  af- 
firmed, by  an  unanimous  vote,  22  being  present* 


ATTORNEY  AND  SOLICITOR. 


NICOLL  ET  AL.  Appellants, 

v. 
NICOLL,  Respondent— 16  Wend.,  446. 

Attorney's  Lien  for  Costs. 

THE  Court  of  Errors,  in  this  case,  held  that 
an  attorney's  lien  for  his  costs  is  no  bar  to 
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BAIL  IN  EUROR— BAILMENT. 


a  bill  in  chancery,  tiled  to  obtain  a  set  off 
against  the  client  ;  nor  is  it  a  bar  when  the 
question  arises  on  a  trial  at  law. 

The  decree  of  tlie  Chancellor  sustaining  the 
lien  was  therefore  reversed;  13  for  reversal,  8 
for  affirmation. 


38*] 


*BAIL  IN  ERKOH. 


BOYD  v.  WEEKS-6  Hill,  71. 


Bail  in  Error  in  Court  of  Errors — Justification. 

TI7~HERE  bail  in  error  was  excepted  to,  and 
VV  the  plaintiff  in  error  put  in  and  perfected 
new  bail  by  justification.  The  Court  of  Errors 
held  that  the  court  ought  not  to  interfere, 
though  the  sureties  had  justified  by  a  false 
affidavit,  and  were  utterly  insolvent. 

The  Court  held  tJiat  the  defendant  in  error 
should  be  left  to  his  remedy,  by  application  to  a 
commissioner  under  the  statute  (2  R.  S. ,  59,  sec. 
36),  for  a  supersedeas. 


BAILMENT. 


ALLEN—  6  Wend.,  335;  2  Wend...  327. 
Bailment  —  Common  Cari'ier  —  Steamboat  Owner. 


was  an  action  against  the  owners  of  a 
_  steamboat  as  common  carriers,  for  the  loss 
of  a  packet  of  bank  bills  delivered  to  the 
captain  for  carriage  and  delivery. 

The  Supreme  Court  held  that  the  owners  of 
such  a  boat,  carrying  not  only  passengers,  but 
light  freight  and  parcels  for  hire,  were  common 
carriers,  and  answerable  for  all  goods  shipped 
on  board  their  vessel,  unless  lost  by  inevitable 
accident  or  the  enemies  of  the  country.  That 
-an  arrangement  between  the  owners  and  the 
captain,  allowing  him  the  profits  of  carrying 
bank  bills  as  a  privilege  does  not  discharge  the 
owners,  unless  the  shipper  contracts  with  the 
captain  himself,  knowing  that  he  receives  the 
goods  on  his  own  account,  as  a  part  of  his 
privilege,  and  not  in  his  character  of  agent  for 
the  owners.  That  the  instructions  of  the 
39*]  owners  to  the  *captain  not  to  carry 
money,  did  not  excuse  their  liability  unless 
notice  of  such  instructions  were  brought  home 
to  the  shipper.  On  error  brought, 

The  Court  of  Errors  held  that  the  defendants 
below  were  not  liable  for  the  loss  of  the  bank 
bills  intrusted  to  the  master  of  one  of  their 
boats;  it  appearing  that  he  had  been  forbidden 
by  his  employers  to  carry  money  ;  that  he  had 
never  knowingly  carried  any  ;  that  the  usage 
was  for  persons  sending  money  to  compensate 
the  masters,  and  that  the  owners  charged 
freight  only  on  specie. 

Judgment  reversed,  15  to  6. 

UST"  See  Sank  of  Orange  v.  Brown,  3  Wend.  , 
15S  ;  and  Orange  Co.  Bank  v.  Brown,  9  Id.,  85. 
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VAN  SANTVOORD  ET  AL. 

v. 
ST.  JOHN  AND  TOUSEY— 6  Hill,  157. 

In  S.  Ct.,  25  Wend.,  661. 
Bailment — Common   Cari'ier — Usage  of  Trade. 


An  objection  was  taken,  upon  the 
opening  of  the  argument  in  this  case,  that  as 
the  Supreme  Court  had  reversed  the  judgment 
of  the  N.  Y.  Common  Pleas,  and  awarded  a 
venire  de  novo,  no  writ  of  error  would  lie  in 
this  state  of  the  proceedings.  But 

The  Court  of  Errors  held  that  if  the  judg- 
ment of  the  C.  P.  was  right,  and  the  Supreme 
Court  had  erroneously  reversed  it,  then,  not- 
withstanding the  award  of  a  venire  de  novo,  the 
judgment  of  the  Supreme  Court  should  be  re- 
versed, and  that  of  the  C.  P.  restored,  without 
waiting  for  a  new  trial ;  and  that  the  writ  of 
error  was  well  brought. 

THIS  was  an  action  to  recover  the  value  of 
a  box  of  goods  intrusted  to  the  defendants 
for  transportation.  They  were  engaged  in  the 
carrying  business  on  the  Hudson  River,  by 
means  of  a  line  of  towboats  from  N.  Y.  to 
Albany,  and  were  not  interested  in  any  trans- 
portation W.  of  Albany.  *They  received  [*4O 
on  board  one  of  their  towboats,  from  the 
plaintiffs,  a  box  marked  "  J.  P.,  Little  Falls, 
Herkimer  County,"  and  gave  a  receipt  for  it 
in  these  words,  "Received  of  J.  and  T.  (the 
plaintiffs)  on  board  the  towboat,  &c.  (naming 
it),  a  box  of  merchandize,  marked  J.  P.,  Little 
Falls,  Herkimer  County."  It  did  not  appear 
that  the  plaintiffs  gave  any  special  directions 
as  to  the  place  where  the  box  was  to  be  deliv- 
ered, nor  as  to  the  mode  of  delivery  ;  but  upon 
its  arrival  at  Albany  the  defendants  delivered 
it  safely  on  board  a  canal  boat  belonging  to  a 
responsible  canal  line,  whose  route  lay  through 
Little  Falls,  this  being  in  accordance  with  the 
uniform  usage  in  such  cases  ;  ami  before  the 
canal  boat  reached  Little  Falls,  the  box  was 
broken  open  and  rifled  of  its  contents. 

On  the  trial  of  the  cause  in  the  C.  P.,  the 
judge  allowed  the  defendants  to  give  in  evi- 
dence the  common  usage,  as  to  goods  sent  by 
towboats,  where  there  was  no  connection  be- 
tween them  and  the  canal  lines,  nor  any  par- 
ticipation of  profits,  and  charged  the  jury  that 
the  defendants  had  discharged  their  duty,  if 
they  had  carried  the  goods  safely  to  Albany, 
and  then  delivered  them  to  a  safe  canal  line. 
Upon  exceptions  and  writ  of  error,  the  Su- 
preme Court  reversed  the  judgment  of  the  C. 
P.,  upon  the  ground  that  the  general  custom 
could  not  control  the  obligation  of  the  contract 
which  was,  on  the  face  of  it,  to  carry  the  box 
to  Little  Falls,  unless  the  custom  was  brought 
home  to  the  knowledge  of  the  owner  of  the 
goods. 

The  Court  of  Errors  reversed  the  judgment 
of  the  Supreme  Court,  [holding  that  if  the 
owner  neglected  to  inform  himself  of  the 
usage,  it  was  own  fault,  and  the  loss  should 
fall  upon  him. 

Judgment  reversed,  ail  the  members  present 
voting  for  reversal. 

LOCKW.  REV.  CAS. 


BANKING  LAW — GENERAL  ACT. 


41 


-41*]  *BILLS  OP  EXCHANGE  AND  PROMISSORY 

NOTES. 


S AFFORD 

v. 

WYCKOFF,  President  of  the  Farmers'  Bank 
of  Seneca  County— 4  Hill,  394. 

In  8.  Ct.,  1  Hill,  11. 

General  Banking   Law — Bill  of  Exchange  by 
Bank. 

ACTION  against  drawer  and  indorser  of  a 
bill  of  exchange  as  follows  : 

•"Farmer's  Bank  of  Seneca  County, 

At-thirty  days  after  date,  pay  to  the  order 
•of  Reuben  D.  Dodge  three  thousand  dollars, 
and  charge  this  institution. 

J.  J.  FENTON,  Cashier. 

ROMULUS,  August  15,  1838. 
To  WALTER  MEAD,   Esq..  Cashier  N.   Am. 

Trust  and  Banking  Co.,  N.  Y. 

Indorsed — Pay  to  the  order  of  Messrs  K. 
.and  D.  &c." 

The  objection  was  taken  on  the  part  of  the 
Bank,  at  the  trial,  that  it  had  no  power  to 
issue  drafts  on  time  or  any  other  paper,  ex- 
•cept  such  as  had  been  countersigned  according 
to  law.  Objection  overruled  ;  exception,  and 
verdict  for  plaintiff.  On  the  motion  for  a 
new  trial, 

The  Supreme  Court  held  that  associations, 
under  the  general  banking  law,  have  no  author- 
ity to  make  bills  of  exchange,  or  to  issue  any 
negotiable  paper,  save  under  the  sanction  of 
the  Comptroller,  and  in  the  form  prescribed 
by  the  Statute ;  and  that  no  action  can  be 
maintained  against  the  bank  or  others  who  are 
parties  to  the  paper  so  illegally  issued,  this  ap- 
pearing on  its  face.  On  error, 

The  Court  of  Errors  held  that  such  a  nego- 
tiable draft  or  bill  in  the  ordinary  form,  would 
bind  the  Bank  in  favor  of  a  bonaflde  indorsee  ; 
and  this,  notwithstanding  it  be  signed  by  the 
•cashier  only. 

42*]  *Otherwise,  it  would  seem,  if  it  were 
issued  by  way  of  a  loan  or  for  the  purpose  of 
being  put  in  circulation  as  money. 

How  far  such  association  may,  as  incidental 
to  their  general  powers  by  statute,  issue  nego- 
tiable paper  not  authorized  by  the  Comptroller, 
•e.  g.,  for  payment  of  their  debts,  &c.,  was  dis- 
cussed and  considered  in  this  case,  but  not 
•decided. 


-GIFFORD,  President  of  the  Farmer's  Bank 
of  Hudson, 

LIVINGSTON— 2  Denio,  380. 

General  Banking  Law. 

IN  THIS  case,  the  Court  of  Errors  held  that 
the  Act  entitled  "An  Act  to  Authorize  the 
Business  of  Banking,"  passed  Apr.  18th,  1838, 
was  constitutionally  passed,  although  it  did 
jnot  receive  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
LOCKW.  REV.  CAS.  N.  Y.  R.,  7.  15 


lature,  was  a  constitutional  and  valid  Act,  and 
that  the  decision  in  the  case  of  Warner  v. 
Beers,  to -that  effect,  is  conclusive. 

The  case  of  De  Bow  v.  The  People,  1  Den., 
9,  was  expressly  overruled  by  the  Court  of 
Errors  in  this  case,  and  the  judgment  of  tlie 
Supreme  Court  in  tJie  present  instance  reversed 
by  15  to  7. 


BILLS  OP  EXCHANGE. 


GRAVES  v.  DASH—  9  Johns.,  17. 
In  S.  Ct.,  4  Johns.,  119,  124. 

Foreign  Bill  of  ExcJiange  —  Damages. 


was  an  action  by  Dash  against  Graves. 
-L  as  first  indorser  of  a  bill  of  exchange  drawn 
on  a  house  at  Liverpool,  England.  The  rule 
of  damages  on  the  bill  returned  protested,  was 
*the  only  point  in  the  case.  On  the  trial,  [*43 
the  defendant  offered  to  prove  that  when  the 
bill  was  returned,  and  at  the  time  of  issue 
joined  in  the  cause,  bills  on  England  were  15 
per  cent,  below  par.  The  evidence  was  over- 
ruled, and  the  plaintiff  had  a  verdict  for  the 
amount  of  the  bill,  and  20  per  cent,  damages. 
The  Supreme  Court,  in  conformity  to  its  pre- 
vious decision,  in  Hendricks  v.  Franklin,  4 
Johns.,  119,  held  the  decision  of  the  judge 
correct  as  to  the  rule  of  damages  on  a  foreign 
bill,  and  affirmed  the  verdict.  On  writ  of 
error, 

The  Court  of  Errors  reversed  the  judgment, 
holding  that  the  rate  of  exchange  on  England 
at  the  return  of  the  bill,  was  the  proper  rule  of 
recovery,  with  20  per  cent,  damages,  and  that 
the  evidence  to  establish  the  rate  of  exchange 
on  the  return  of  the  bill  protested,  should 
have  been  admitted. 

Judgment  reversed,  overruling  case  of  Hend- 
ricks v.  Franklin,  4  Johns.,  119. 


BANK  OF  AMERICA 

v. 

WOOD  WORTH— 19  Johns..  390. 
In  S.  Ct..  18  Johns.,  315. 

Promissory  Note — Demand  and  Notice. 

THE  Supreme  Court  held,  in  this  case,  that 
where  the  maker  of  a  note  indorsed  by  the 
defendant  for  the  maker's  accommodation, 
wrote  on  the  margin,  "payable  at  the  Bank 
of  America,"  without  the  knowledge  or  con- 
sent of  the  indorser,  the  indorser  was  liable 
upon  a  demand  on  the  maker,  made  at  the 
Bank,  and  notice  to  him  of  the  default  of 
payment.  But, 

The  Court  of  Errors  held  the  demand  insuf- 
ficient to  charge  the  indorser,  on  the  sole 
ground  that  the  memorandum,  made  subse- 
quent to  his  indorsement,  had  been  put  upon 
the  note,  without  his  knowledge  or  consent. 


Judgment  reversed,  accordingly. 
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BILLS  OK  EXCHANGE. 


44*]  *ALLEN  v.  SUYDAM— 20  Wend.,  321. 
In  8.  Ct.,  17  Wend..  370. 

Bill  of  Exchange — Ladies. 

ERROR  from  Supreme  Court.  This  was  an 
uctiou  on  the  case  for  negligence  in  the 
collection  of  a  draft,  originally  brought  in  the 
Superior  Court  of  the  City  of  N.  Y.,  by  Suy- 
dam  and  Boyd,  against  the  Aliens,  brokers 
and  collecting  agents.  The  draft  was  drawn 
by  J.  Eastabrook,  upon  a  firm  at  Concord,  N. 
H..  in  favor  of  plaintiffs,  for  $616.894,  dated 
July  23,  1833.  and  payable  two  mouths  after 
date.  The  plaintiffs  received  it  Aug.  16,  and 
same  day  handed  it  to  defendants  for  collec- 
tion, who  were  to  receive  a  commission  of  one 
per  cent.  Sept.  2  they  sent  it  to  the  cashier  of 
a  bank  at  Concord,  who  received  it  on, the  6th, 
and  presented  it  for  acceptance  on  the  7th, 
when  the  drawers  told  him  they  were  not 
reaily  to  accept,  as  the}'  had  no  instructions, 
but  expected  to  have  in  a  short  time.  On  the 
10th  he  called  again  with  the  draft,  and  they 
answered  him  that  they  had  received  instruc- 
tions not  to  accept  the  bill,  which  was  the 
same  day  protested  and  returned  to  the  de- 
fendants, who  received  it  on  the  16th,  and  the 
same  day  sent  it  to  the  plaintiffs,  asking  for  a 
receipt  they  had  given  for  it,  which  was  re- 
fused to  be  given  up,  and  on  the  19th  refused 
to  give  any  instructions  to  defendants  as  to 
sending  the  draft  back  to  be  protested  for  non- 
payment. Oct.  9  the  drawer  died  insolvent. 
When  the  draft  was  drawn,  he  had  funds  in 
the  hands  of  drawers,  though  what  amount 
does  not  appear.  The  drawers  testified,  also, 
that  the  delay  in  the  presentment  made  no  difc 
ference  in  their  action,  as  they  never  accepted 
without  previous  advice.  It  also  appeared 
that  the  drawers  had  paid  drafts  drawn  by  the 
same  party  subsequent  to  Aug.  16,  amounting 
in  all  to  $3,000.  On  the  other  hand,  it  was 
shown  that  the  draft  in  question  had  been 
given  to  the  plaintiffs  to  take  up  a  note  of 
drawers  due  to  them,  which  had  been  protest- 
ed at  Concord  for  non-payment,  and  remain- 
ing under  protest  until  this  draft  was  substi- 
tuted for  it. 

The  Supreme' Court  held  that  the  laches  of 
45*]  the  agents,  *iu  forwarding  the  draft  for 
acceptance,  made  them  liable  for  this  neglect  ; 
and  that  the  amount  of  the  draft  was,  in  the 
absence  of  any  other  proof  in  the  case,  the 
rule  of  damages. 

The  Supreme  Court  held,  "that  although  as 
between  the  payer  and  drawer  of  a  bill  of  ex- 
change, the  remedy  of  the  former  against  the 
latter  is  not  atfected  by  the  omission  to  make 
presentment  for  acceptance,  if  a  bill  payable  a 
given  number  of  days  after  date,  provided  it 
be  made  at  the  maturity  of  the  bill :  yet  the 
same  rule  does  not  prevail  as  between  the 
payee  and  agent  who  undertakes  to  collect  the 
bill.  The  agent  is  bound  to  present  the  bill 
for  acceptance  forthwith  ;  and  if  not  accepted, 
to  give  notice  thereof  to  his  principal,  and  if 
he  neglect  to  do  so,  he  becomes  responsible  in 
damages." 

They  also  held  the  court  below  right  in  their 
rule  of  damages,  although  the  opinion  of  the 
court,  given  by  Co  wen,  J.,  says  that  if  there 
were  anvthing  in  mitigation  of  damages,  it 
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should  have  been  put  to  the  jury.  But  he  says 
he  cannot  discover  any  such  ground. 

The  Court  of  Errors,  affirming  the  liability 
of  the  defendants,  reversed  the  judgment  of 
the  Supreme  Court,  on  the  ground  that  the 
plaintiffs  were  entitled  only  to  the  damages 
actually  sustained.  Those  under  the  circum- 
stances would  seem  to  be  merely  nominal. 
The  rule  for  judgment  of  reversal  was  adopted 
in  the  following  terms  : 

"  It  is  adjudged,  &c.,  that  an  agent  who  re- 
ceives a  bill  for  collection,  which  has  not  been 
accepted,  is  bound  to  present  the  same  for  ac- 
ceptance, without  any  unreasonable  delay,  as 
well  as  to  present  the  same  for  payment  when 
it  becomes  due,  or  he  will  be  liable  to  his  prin- 
cipal for  the  damages  which  the  latter  sustains 
by  such  negligence." 

Judgment  reversed,  20  to  4. 


*ALLEN  [*46- 

v. 

THE  MERCHANTS'  BANK  OF  THE  CITY 
OF  NEW  YORK— 22  Wend.,  215. 

In  S.  Ct.,  15  Wend.,  488,  et  seq. 

Agent — Laches — Bill  of  Exchange. 

THIS  case  was  first  decided  by  the  Superior 
Court  of  N.  Y.,  in  favor  of  the  defend- 
ants, upon  the  following  facts  : 

The  defendants  received  from  plaintiff  for 
collection  a  bill  of  exchange  on  Philadelphia, 
payable  five  days  after  date,  which  they  trans- 
mitted to  the  Philadelphia  Bank.  June  28 
(the  bill  being  dated  the  26th),  the  Bank  deliv- 
ered the  bill  to  their  notary,  who  the  same  day 
presented  it  for  acceptance"  which  was  refused, 
but  the  notary  omitted  to  give  notice  to  the  in- 
dorsers  of  the  non  acceptance.  July  3  the  bill 
was  protested  for  non-payment,  and  notices 
sent  to  the  Merchants'  Bank,  under  cover,  di- 
rected to  the  parties  to  the  bill.  On  the  6th 
the  holders  received  their  notice,  and  gave  no- 
tice on  the  7th  to  the  other  indorser.  The 
plaintiffs  having  failed  in  their  suit  against 
him  for  want  of  notice  of  non  acceptance,  this 
suit  was  commenced  against  the  Bank  to  re- 
cover the  amount  the  bill  and  their  damages. 
It  was  proved,  on  the  part  of  the  defendants, 
that  by  the  law  merchant  of  Pennsylvania,  it 
was  not  necessary  to  present  the  bill  for  ac- 
ceptance, and  to  give  notice  of  non-acceptance, 
but  that  it  was  sufficient  to  present  it  at  ma- 
turity for  payment. 

The  Supreme  Court  affirmed  the  decision  of 
the  Superior  CoXirt,  holding  that  in  the  absence 
of  any  special  agreement  or  established  usage, 
the  Merchants'  Bank  was  not  liable  for  the 
negligence  of  the  Bank  or  its  notary  in  Phila- 
delphia. 

The  Court  of  Errors  held  the  contrary,  and 
adopted  the  following  resolution  as  their  decis- 
ion in  the-case. 

"  Resolved,  That  when  a  bank  or  broker  or 
other  money  dealer  receives,  upon  a  good  con- 
sideration, a  note  or  bill  for  collection,  in  the 
place  where  such  bank,  broker  or  dealer,  car- 
ries on  business,  or  at  a  distant  place,  the  party 
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receiving  the  same  same  for  collection  is  liable 
for  the  neglect,  omission  or  other  misconduct 
of  the  bank  or  agent  to  whom  the  note  or  bill 
47*J  *is  sent,  either  in  the  negotiation,  collec- 
tion or  paying  over  the  money,  by  which  the 
money  is  lost,  or  other  injury  sustained  by  the 
owner  of  the  note  or  bill,  unless  there  be  some 
agreement  to  the  contrary,  expressed  or  im- 
plied." 

Judgment  reversed,  by  a  vote  of  14  to  10. 

J£3T"The  reporter,  who  seems  dissatisfied'with 
this  decision,  calls  attention  to  the  case  of  East 
Haddam  Dank  v.  Scovil,  12  Conn.,  303,  as  con- 
curring with  the  decision  of  the  Supreme 
Court,  and  the  opinion  of  the  Chancellor,  in 
this  case.  There  the  acceptor  was  a  bankrupt, 
and  the  judge  left  the  question  of  default  or 
negligence  to  the  jury,  and  whether  the  holder 
had  been  prevented  from  collecting  or  recov- 
ering the  amount  of  the  bill,  by  reason  of  any 
negligence  or  default  on  the  part  of  the  plaint- 
iffs ;  and  the  jury  found  he  had  not. 

In  Allen  v.  Suydam  the  court  adopted  the 
same  rule  of  damages.  (20  Wend.,  321.) 

See  Smith  v.  Bank  of  Orleans,  7  Hill,  595, 
note  of  reporter  ;  and  same  case,  3  Hill,  561. 
"  The  case,"  says  the  reporter,  "  was  reversed, 
but  on  points  not  appearing  upon  the  bill  of 
exceptions,  but  raised  by  the  pleadings,  so 
that  the  decision  in  3  Hill,  561,  has  still  the 
force  of  a  precedent." 

In  that  case,  Nelson.  Ch.  J.,  says  that  "  the 
case  of  Allen  v.  Merchants'  Bank  proves  only 
that  the  holder  may  resort  to  either  (the  agent 
at  home  or  abroad).  It  has  not  yet  been  de- 
cided that  the  relation  of  principal  and  agent 
does  not  exist  between  the  holder  and  the  for- 
eign agent  ;  or  that  the  former  may  not  resort 
directly  to  the  latter  for  negligence  in  charg- 
ing the  parties." 


the  note,  in  the  notice  of  protest,  the  notice 
informing  the  defendant  that  "  Your  note  for 
$999.52  indorsed  by  him  (P.  the  cashier  who 
sent  it)  "  was  protested,"  &c. ;  instead  of  note 
for  $560,  payable  to  Whitaker  and  indorsed  to 
him,  was  fatal,  and  that  the  question  was  one 
of  law  for  the  judge  at  the  circuit,  and  should 
not  have  been  left  to  the  jury.  He  however 
intimated  his  opinion  that  the  misdirection  of 
the  letter  on  the  inside,  to  the  cashier,  would 
have  been  cured  by  the  correct  address  on  the 
outside,  if  it  had  not  been  for  the  misdescrip- 
tion  of  the  note. 

But  in  25  Wend.,  277,  the  reporter  has  pub- 
lished Senator  Verplanck's  opinion  in  this  case, 
in  favor  of  a  reversal,  but  holding  that  the 
question  as  to  misdescription  of  the  note, 
should  have  been  left  to  the  jury  ;  and  the 
reporter  adds  a  note,  claiming  that  the  ques- 
tion of  a  tribunal  whose  province  it  was  to 
decide  upon  the  sufficiency  of  the1  notice,  may 
be  considered  as  open,  notwithstanding  the 
reversal  of  the  judgment.  Sed  quaere. 


REMER  v.  DOWNER— 23  Wend.,  620. 
Reported  21  Wend.,  10. 

Promissory  Note — Notice  to  Indorser. 

rpHE  Supreme  Court  held  in  this  case  (over- 
J_  ruling  the  case  of  Cuyler  v.  Nellis,  4 
48*]  Wend. ,  398),  that  a  notice  of  protest  *sent 
by  mail,  directed  to  the  town  where  the  party 
resides,  is  sufficient,  although  there  be  several 
postoffices  in  the  same  town,  unless  it  appears 
that  the  holder  knew  that  it  should  be  directed 
in  a  different  manner  (as  now  by  statute  passed 
since  this  case  occurred),  unless  the  party, 
when  affixing^  his  signature  to  a  bill  or  note, 
specify  thereon  the  postoffice  to  which  notice 
must  be  addressed. 

That  court  also  held  that  where  the  sum 
specified  in  the  notice  of  protest  varies  from 
the  true  amount  of  the  note,  it  is  for  the  jury 
to  say  whether  the  party  has  or  has  not  been 
misled  ;  and  gave  judgment  for  plaintiff. 

The  Court  of  Errors, however.the  G/iancellor 
delivering  the  only  opinion,  reversed  the  judg- 
ment ;  he  concurring  with  the  Supreme 
Court  in  overruling  Cuyler  v.  Nellis,  but  hold- 
ing that  the  misdescription  of  the  amount  of 
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*HALL  v.  NEWCOMB—  7  Hill,  416.     [*4:0 

In  S.  Ct..  3  Hill,  234. 
Promissory  Note—  Indorser  —  Guaranty. 

'PHE  judgment  in  this  case  was  affirmed,  the 
1  Court  of  Errors  holding  with  the  Supreme 
Court,  that  the  plaintiff  was  properly  non- 
suited in  the  court  below.  But  as  the  cases  of 
Herrickv.  Carman,  12  Johns.,  159,  and  Till- 
man\.  Wheeler,  17  Johns.,  176,  are  commented 
on  and  explained,  and  that  of  Nelson  v.  Dubois, 
13  Johns.,  175,  overruled  by  it,  we  have  thought 
proper  to  call  the  attention  of  the  reader  to  the 
case. 

The  plaintiff  declared  against  the  defendant 
in  one  count  as  maker,  and  in  another  as 
guarantor  of  a  promissory  note  as  follows  ; 
"N.  Y.,  April  23d,  1840.  On  demand,  I 
promise  to  pay  to  Samuel  Hall  or  his  order 
two  hundred  and  fifty  dollars  for  value 
received,  with  interest,  until  paid.  (Signed.) 
Peter  Farmer."  Newcomb  indorsed  the  note 
in  blank,  knowing  that  the  maker  was  to  get 
the  money  on  it  from  Hall,  the  plaintiff,  but 
no  demand  was  ever  made  upon  the  maker  for 
payment  of  the  note.  Upon  this  evidence  a 
nonsuit  was  ordered,  on  the  ground  that 
demand  and  notice  were  necessary  to  charge 
the  indorser.  The  Supreme  Court  affirmed 
the  decision,  and  now, 

The  Court  of  Errors  also  affirmed  the  non- 
suit, on  the  ground  that  such  an  indorsement 
merely  engaged  the  indorser  upon  the  usual 
conditions  of  demand  and  notice,  and  that 
parol  evidence  was  inadmissible  to  vary  the 
legal  effect  of  his  undertaking,  and  that  he 
could  not  be  made  liable  to  H.  as  guarantor  or 
maker,  but  Only  as  indorser. 


The  case  of  Nelson  v.  Dubois,  overruled, 
as  it  seems  to  be,  by  this  decision  of  the  Court 
of  Errors,  was  an  action  upon  a  promissory 
note,  payable  to  bearer,  and  indorsed  in  blank, 
in  which  the  Supreme  Court  held  that  the 
holder  may  in  such  a  case,  or  in  the  case  of  a 
note  not  negotiable,  write  over  the  name  of  the 
indorser  a  guaranty  or  promise  to  pay  the  note, 
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so  as  to  take  the  case  out  of  the  Statute 
5O*]  *of  Frauds  ;  and  that  this  may  be  done 
at  any  time  before  or  at  the  trial  of  the  cause. 
(13  Johns.,  175.) 

In  that  case  it  was  also  held  that  a  declara- 
tion or  a  promise  (by  parol)  might  be  sup- 
ported bv  a  promise  in  writing,  if  it  com- 
ported with  the  promise  stated. 


SUYDAM  AND  JACKSON 

v. 
WESTFALL  ET  AL.— 2  Denio,  205,  220. 

In  8.  Ct.,  4  Hill,  211. 

EM  of  Exchange— Surety. 

THE  plaintiffs  in  error  brought  assumpsit,  in 
the  court  below,  against  the  partners  of 
the  firm  of  Norton,  Bartle  &  M'Neil  and  the 
defendant  Westfall,  to  recover  the  amount  of 
a  bill  of  exchange,  drawn  by  them  upon  the 
plaintiffs,  which  the  latter  accepted,  and  paid 
at  maturity.  The  bill  was  in  these  words  : 

"PHELPS,  July  1,  1889. 
Messrs.  Suydam,  Sage  &  Co. 

Four  months  after  date,  please  to  pay  to  the 
order  of  C.  A.  Cook,  cashier,  one  thousand 
dollars  for  value  received,  and  charge  to  the 
account  of  Your  obedient  servants, 

NORTON,  BARTLE  &  M'NEIL. 
ALBERT  WESTFALL." 

On  the  first  trial,  the  circuit  judge  charged 
that  the  defendant,  Westfall,  was  liable  as  a 
drawer  of  an  accommodation  bill  to  refund  to 
the  drawee,  who  had  accepted  it  without 
funds.  A  verdict  being  found  for  the  plaint- 
iffs, on  a  bill  of  exceptions, 

The  Supreme  Court  granted  a  new  trial,  on 
the  ground  that  the  acceptance  being  made 
with  the  knowledge,  that  as  Westfall,  one  of 
the  drawers,  signed  merely  as  surety,  he  was 
not  liable  to  the  acceptors  as  drawer,  whether 
the  relations  of  drawers  among  themselves, 
appear  upon  the  face  of  the  bill  or  not. 

A  new  trial  being  had,  the  judge  charged 
51*]  the  jury  according  *to  the  opinion  of  the 
Supreme  Court,  that  if  they  should  find  that 
Westfall  became  a  party  to  the  bill,  as  the 
surety  of  Norton,  Bartle  &  M'Neil,  the  other 
drawers,  and  had  no  interest  in  the  bill,  and 
no  part  of  the  proceeds  went  to  his  use,  in 
that  case  the  law  implied  no  contract  on  his 
part  to  refund  the  amount  to  the  plaintiffs, 
and  that  the  jury  in  that  event  ought  to  find 
for  the  defendant.  Exceptions.  Verdict  for 
defendant. 

The  Supreme  Court  adhering  to  their  former 
decision,  on  writ  of  error, 

The  Court  of  Errors  held,  that  although 
Westfall  joined  as  a  drawer  in  the  bill  as  a 
surety  only  for  the  others  who  procured  the 
bill  to  be  discounted  before  acceptance  for 
their  own  benefit,  and  the  drawees,  with 
knowledge  of  these  facts,  accepted  and  paid 
the  bill  without  funds  of  any  of  the  drawers 
in  their  hands,  yet  that  they  were  entitled  to 
recover  the  amount  against  all  the  drawers,  in 
an  action  for  money  paid  to  their  use. 

Judgment  of  the  Supreme  Court  reversed  by 
10  to  6. 
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THE  CANAL  APPRAISERS 

v. 

THE  PEOPLE,  ex  rel.  TIBBETS— 17  Wend., 
571. 

Error  from  S.  Ct.,  13  Wend.,  355  to  373.     Decided 
Dec.  1836.  in  Ct.  of  Err. 

JAN.,  1835,  in  Supreme  Court.  The  Su- 
preme Court  held  that :  1.  "The  propri- 
etors of  islands  separated  by  a  stream  in  which 
the  tide  does  not  ebb  and  flow,  own  respctive- 
ly  to  the  center  of  the  stream,  unless  the  lan- 
guage of  the  grants  under  which  the  islands 
are  held  is  such  as  clearly  and  unequivocally 
to  show  that  the  intent  of  the  parties  was  that 
the  grant  should  not  extend  beyond  the  water's 
edge.  2.  When  the  stream  is  navigable  for 
either  boats  or  rafts,  the  public  have  a  right 
to  use  it  for  those  purposes  and  *the  f*52 
rights  of  the  adjoining  proprietors  are  subject 
to  the  public  easement ;  but  the  State  cannot 
divert  the  water  of  the  stream,  or  interfere 
with  it  in  any  other  manner,  which  will  ren- 
der it  less  useful  to  the  proprietors  of  the  adja- 
cent shores. 

"If,  in  the  improvement  of  a  navigable  river 
by  the  State  by  the  erection  of  a  dam,  a  water- 
fall, in  a  tributary  stream  not  navigable,  be- 
longing to  an  individual,  is  overflowed  and 
destroyed,  such  individual,  both  within  the 
meaning  and  spirit  of  the  Constitution  and  the 
Canal  Laws,  is  entitled  to  compensation  for 
the  injury  sustained,  equally  as  if  his  proper- 
ty had  been  taken  for  the  public  use. 

Grants  by  the  Legislature  of  islands,  jn  riv- 
ers and  streams,  where  the  tide  does  not  ebb 
and  flow,  although  made  during  a  long  series 
of  years,  will  not  justify  the  conclusion  that 
the  principle  of  the  common  law  has  not  been 
adopted  here  ;  that  grants  of  land  bounded  on 
rivers  and  streams,  where  the  tide  does  not 
ebb  and  flow,  carry  the  exclusive  rights  to  the 
middle  of  the  stream;  or  having  been  adopted, 
that  it  has  ever  been  abrogated  or  exploded." 

This  was  on  an  application  for  a  mandamus 
to  the  Canal  Appraisers,  to  compel  them  to 
allow  the  relator  damages  for  the  destruction 
of  a  waterfall  belonging  to  him,  situated  in 
the  middle  sprout  of  th.e  Mohawk  River,  near 
the  junction  of  the  Erie  and  Champlain  Canals, 
by  the  erection  of  a  dam  across  the  Hudson 
River  at  the  sloop  lock,  between  Troy  and 
Lansingburg.  A  peremptory  mandamus  hav- 
ing been  issued,  the  Appraiser^  sued  out  a 
writ  of  errors,  and  the  Court  of  Errors  re- 
versed the  judgment  of  the  Supreme  Court,  on 
the  ground  that  the  relator  had  not  shown  title 
in  himself  to  the  locus  in  quo ;  but  leave  was 
given  him  to  traverse  the  return,  so  as  to  give 
him  an  opportunity  to  prove  his  title. 

(See  5  Wend.,  423  to  474,  in  Court  of  Er- 
rors.) 

There  seems  to  have  been  some  question, 

partly  of  law  and  of  fact,  as  to  the  actual 

location  of  the  grant  under  which  the  relator 
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claimed,  [which  involved  no  important  prin- 
ciple. 

The  Supreme  Court  holding  that  the  relator 
53*1  was  entitled  *to  the  south  half  of  the 
middle  sprout,  the  Appraisers  brought  this 
writ  of  error. 

In  the  course  of  the  trial  before  the  circuit 
judge,  the  Acts  of  the  Legislature  (incorpor- 
ated into  the  return,  as  it  would  appear) 
granting  a  large  number  of  islands,  &c.,  were 
introduced  in  evidence,  to  show  what  the  law 
of  the  State  was,  and  that  the  Legislature  as 
evidenced  by  those  private  Acts,  had  rejected 
or  abrogated  the  common  law  rule  with  re- 
gard to  riparian  owners,  &c.  The  Chancellor, 
in  his  opinion,  very  justly,  though  severely, 
characterizes  this  mode  of  establishing  the  law 
of  the  land.  He  says  (p.  602)  : 

"These  Acts  of  recent  legislation  are  very 
little  to  be  relied  on  to  prove  what  our  com- 
mon law  was  one  hundred  and  fifty  years  ago. 
Indeed  the  whole  of  these  legislative  Acts  and 
supposed  conflicting  grants,  which  were  intro- 
duced into  the  return  of  the  defendants  below, 
merely  by  way  of  argument,  or  for  the  pur- 
pose of  informing  the  Supreme  Court  what 
the  law  was,  were  improper  as  evidence  for 
the  consideration  of  the  jury,  as  in  civil  cases 
the  jury  are  to  decide  matters  of  fact  merely, 
and  the  court  is  the  proper  tribunal  to  settle 
the  law."  "Indeed  it  would  present  a  new 
and  striking  instance  of  the  glorious  uncer- 
tainty of  the  law,  if  the  legal  construction  of 
all  our  titles  to  real  estate  was  to  be  settled  by 
the  verdict  of  a  jury,  and  upon  such  evidence 
of  the  law  as  has  been  produced  by  both  parties 
in  this  case." 


well  for  this  reason,  as  others  as- 
signed by  the  Chancellor,  he  was  for  affirming 
the  judgment  of  the  Supreme  Court.  But 
aliter  dis  visum;  and  the  judgment  of  the 
Supreme  Court  was  reversed. 

The  Senator*  who  delivered  opinions  in 
favor  of  reversal,  were  Beardsley  and  Tracy  ; 
and  it  is  to  be  sincerely  regretted,  for  the  cred- 
it of  our  jurisprudence,  that  their  unsatisfac- 
tory reasoning,  or  apparent  exercise  of  legis- 
lative power,  to  enact  the  law,  should  have 
prevailed  over  the  sound  reasoning  and  clear 
legal  principles  of  the  Chancellor's  opinion. 
5i*]  *The  marginal  note  of  the  reporter  in 
this  case  is  as  follows  : 

"If  in  the  improvement  of  the  navigation 
of  a  public  river,  the  waters  of  a  tributary 
stream  are  so  much  raised  as  to  destroy  a  val- 
uable mill  site  situate  thereon,  and  the  stream 
be  generally  navigable,  although  not  so  at  the 
particular  locality  of  the  mill  site,  the  owner 
is  not  entitled  to  damages  within  the  provi- 
sions of  the  Canal  Laws  directing  compensa- 
tion to  be  made  for  private  property  taken  for 
public  use." 


See  case  of  the  Commiswners  of  Canal 
Fund  v.  Kempshall,  where  compensation  was 
allowed  for  obstructing  a  race  course  in  the 
Genesee  River,  at  Rochester,  and  on  writ  of 
error  to  the  Supreme  Court,  ^affirmed  by  the 
Court  of  Errors,  26  Wend.,  404;  also,  Child 
v.  Starr,  4  Hill,  369  ;  S.  C.,  in  S.  Ct.,  20 
Wend.,  149. 
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LYON  v.  JEROME— 26  Wend.,  485,  501. 
In  S.  Ct,  15  Wend.,  570. 

Canal  Commissioner — Delegated    Powers — Con- 
stitutional Law. 

T  YON  sued  Jerome  in  trespass  for  taking  a 
JJ  quantity  of  stone  from  his  quarry,  for  the 
construction  of  locks  on  the  Oswego  Canal. 
Jerome  justified  as  Chief  Engineer  in  the  con- 
struction of  the  canal,  under  the  Statutes  re- 
lating to  State  Canals.  The  stone  was  taken 
by  his  direction.  The  Canal  Commissioner 
who  had  charge  of  the  work,  and  who  testi- 
fied on  the  trial,  saw  it  whtte  in  progress,  but 
gave  no  direction  to  take  the  stone  in  question ; 
the  contractors,  he  stated,  were  authorized  to 
take  stone  from  a  tract  of  land  belonging  to 
the  State,  adjoining  plaintiff's  quarry,  or  from 
the  bed  of  the  canal,  but  not  from  the  plaint- 
iff's quarry,  but  said  if  the  engineer  had  repre- 
sented that  it  was  indispensable  to  use  the 
stone  of  the  plaintiff,  he  should  have  sanc- 
tioned the  taking  of  them.  The  plaintiff  pro- 
duced in  evidence  a  certificate  of  the  defend- 
ant of  the  quantity  taken,  and  stating  that  he 
had  taken  it  supposing  the  quarry  was  on  the 
State  *lands.  The  plaintiff  offered  to  [*55 
prove  that  the  Canal  Appraisers  had  refused 
to  make  him  any  allowance  for  his  stone  taken; 
which  was  objected  to  and  rejected.  A  ver- 
dict for  the  plaintiff  being  found  for  $174,  the 
defendant  moved  the  Supreme  Court  for  a 
new  trial,  which  was  granted. 

The  circuit  judge,  on  the  new  trial,  non- 
suited the  plaintiff,  and  the  Supreme  Court 
having  refused  to  set  the  nonsuit  aside,  a  writ 
of  error  was  brought  to  this  court,  and  after 
full  argument, 

The  Court  of  Errors  held  that  the  authority 
of  the  Canal  Commissioners,  under  the  Canal 
Statutes,  to  enter  upon  and  take  possession  of 
the  lands,  &c. ,  of  individuals  for  the  construc- 
tion of  a  canal,  can  only  be  executed  by  them, 
in  person,  or  under  their  express  direction  ; 
and  that  an  engineer  or  any  other  sub-agent  of 
the  State,  can  not  lawfully  exercise  such  power 
but  by  the  express  direct  ion  of  the  Canal  Com- 
missioners or  one  of  them,  although  such  en- 
gineer or  other  sub-agent  has  been  intrusted 
with  the  superintendence  of  the  canal  in  the 
vicinity  of  the  premises  entered  upon. 

On  this  ground  the  judgment  was  reversed, 
but  the  Chancellor,  who  voted  to  reverse  on 
this  ground,  added:  "I  have  serious  doubts 
also  as  to  the  constitutionality  of  the  Acts  of 
the  Legislature  under  which  the  property  of 
the  plaintiff  was  taken,  no  provision  having 
been  made  whereby  the  owner  of  the  property 
might  compel  the  payment  of  his  damages,  or 
insure  the  compensation  to  which  he  was  en- 
titled." After  some  remarks  upon  the  law  as 
it  stood  by  the  former  Canal  Acts,  until  a  sub- ' 
sequent  provision  was  made  for  such  cases,  by 
the  Rev.  Stat.,  he  says  :  "  I  held  in  Bloodgood 
v.  The  Mohawk  and  Hudson  R.  R.  Co.,  18 
Wend.,  17,  and  am  still  of  the  same  opinion, 
that  before  the  State  can  enter  upon  and  oc- 
cupy, destroy  or  materially  injure  the  private 
property  of  an  individual,  except  in  cases  of 
actual  necessity,  which  will  not  admit  of  de- 
lay, an  adequate  and  certain  remedy  must  be 
provided,  whereby  the  owner  of  such  property 
may  compel  the  payment  of  his  damages  or 
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compensation.  No  such  provision  being  made 
in  the  Act  of  1847,  nor  in  the  Act  for  the  Con- 
struction of  the  Oswego  Canal,  I  am  inclined 
on  this  ground  also  to  reverse  the  judgment." 
56*]  *With  this  opinion  Senator  Verplanck 
also  declared  himself  inclined  to  concur,  but 
thought  it  better  not  to  express  any  opinion  on 
the  point,  as  the  constitutional  point  had  not 
been  raised  at  the  trial  or  in  the  Supreme 
Court,  and  objected  to  any  judicial  expression 
•  of  opinion  on  that  ground. 

Judgment  of  Supreme  Court  reversed  unani- 
mously. 


WAGGONER  v.  JERMAIN— 7  Hill,  357. 
Reported  1  Hill,  279. 

Canal  Commissioners — Action  on  the  Case. 

rE  Canal  Commissioners,  under  the  Act 
for  the  Construction  of  the  Crooked  Lake 
Canal,  caused  surveys,  &c.,  to  be  made,  and 
then  adopted  a  plan,*  as  required  by  the  Act, 
preliminary  to  commencing  the  work  ;  but  the 
plan  had  no  reference  to  the  mill  dam  of  the 
defendant  below,  which  was  at  the  outlet  of 
the  lake.  Afterward,  however,  the  Commis- 
sioners, by  way  of  substitute  for  certain  regu- 
lating gates  contemplated  by  the  original  plan, 
permitted  the  defendants  below  to  increase  the 
'height  of  their  dam  ten  inches,  in  order  to 
effect  the  same  object  for  which  the  regulating 
gates  were  designed  ;  by  this  increased  height 
of  the  dam,  the  lands  of  the  plaintiff  below, 
lying  above  the  dam,  were  overflowed  and  in- 
jured ;  for  which  injury  he  brought  this  action 
on  the  case. 

The  Supreme  Court  held  that  the  defendant 
could  not  justify  under  the  authority  of  the 
Canal  Commissioners  ;  that  the  powers  con- 
ferred on  the  Commissioners  were  quasi  ju- 
dicial, in  respect  to  the  adoption  of  the  plan 
mentioned,  and  having  once  passed  upon  the 
question,  and  determined  what  the  plan  should 
be,  their  jurisdiction  was  at  an  end  ;  and  there- 
fore any  departure  from  it,  injuriously  affect- 
ing a  third  person,  formed  a  ground  for  re- 
covery of  damages.  2.  That  the  rule  pro- 
tecting one  for  acts  done  by  judicial  authority, 
did  not  apply,  because  the  jurisdiction  of  the 
Canal  Commissioners  was  limited  to  a  single 
act,  and  because  functus  officio  on  its  perform- 
ance. 3.  That  it  was  defensible  as  a  necessary 
57*]  act  of  extraordinary  repair  *under  the 
Statute  on  that  subject,  nor  within  the  Statute 
Relating  to  Ordinary  Repairs." 

The  Court  of  Errors  reversed  the  judgment, 
holding  that  as  the  Canal  Commissioners 
authorized  the  defendants  to  raise  their  dam, 
for  canal  purposes,  the  consequential  injury, 
if  any,  ought  not  to  be  charged  upon  the  de- 
'  fendants. 

Judgment  reversed,  11  to  9. 


MUNSELL  v.  LEWIS— 2  Den.,  224. 
In  S.  Ct.,  4  Hill,  635. 

Canal  Commissioners  and  Canal  Contractors — 
Assumpsit. 

THE  defendant  below,  and  another  person, 
in  November,  1834,  contracted  with  the 
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Canal  Commissioners  to  perform  certain  work 
on  the  Chenango  Canal,  by  Oct.,  1836;  and 
having  commenced  the  work,  they,  in  Jan., 
1836,  assigned  their  contract  to  the  plaintiff, 
who  agreed  to  finish  the  job  at  his  own  ex- 
pense, for  the  price  stipulated  in  the  original 
contract;  which  upon  his  completipn  of  the 
work,  were  paid  to  him.  In  Apr.,  1836,  an 
Act  was  passed  providing  for  extra  allowances 
to  the  contractors  on  this  canal  (Laws,  1836, 
p.  201),  to  be  made  by  the  Canal  Commission- 
ers on  good  cause  shown  to  them,  &c.  ;  under 
which  an  award  was  made  in  favor  of  the 
original  contractors  in  this  case,  and  one  half 
of  the  sum  awarded  was  paid  to  the  defendant 
in  this  suit,  as  one  of  the  contractors  provided 
for  in  the  Act.  After  the  receipt  of  the  money 
by  him,  the  plaintiff  brought  his  action  for 
money  had  and  received  to  his  use  ;  claiming 
to  be  the  party  beneficially  interested  in  the 
grant  or  donation  made  by  the  Legislature  to 
the  contractors,  and  that  the  defendant  re- 
ceived the  amount  awarded  merely  as  his 
trustee. 

The  Supreme  Court  held  that  the  action 
could  not  be  sustained  ;  that  there  was  noth- 
ing in  the  Act,  but  a  mere  legislative  gratuity 
or  donation  to  the  contractors,  and  that  the 
plaintiff  being  merely  a  sub-contractor,  had  no 
legal  or  equitable  right  to  the  sum  awarded. 
On  writ  of  error. 

The  Court  of  Errors  held  that  the  plaintiff 
having  *completed  the  job,  was  entitled  [*58 
to  be  substituted  in  the  place  of  the  contractor, 
and  that  the  award  of  the  Canal  Commission- 
ers in  favor  of  the  defendant's  claim,  as  one  of 
the  contractors,  did  not  settle  who  was  entitled 
to  the  money,  as  between  them  and  their  sub- 
contractor ;  that  the  plaintiff  was  entitled  to 
the  money,  and  could  recover  it  in  an  action 
of  assumpsit  for  money  had  and  received  to  his 


is  seems  to  have  been  a  decision  made 
upon  some  facts  or  considerations  dehors  the 
record,  and  the  case  as  there  presented.  It 
might,  perhaps,  be  sustained  upon  principle, 
if  the  original  contractors  had,  upon  the  as- 
signment of  their  contract  to  the  plaintiff,  pro- 
cured him  to  be  accepted  in  their  place,  and 
had  been  themselves  discharged  by  the  Canal 
Commissioners.  Nothing  whatever  of  this 
kind  was  done.  The  Canal  Commissioners 
never  recognized  any  such  substitution,  nor 
were  they  in  any  manner  parties  to  the  ar- 
rangement. In  awarding  the  damages  to  the 
defendant  and  his  associate,  they  exercised  the 
discretion  which  the  Act  gave  them,  and 
whether  the  plaintiff  made  any  claim  or  not, 
their  award  would  appear  to  have  been  final, 
and  not  subject  to  any  direct  review  by  any 
judicial  tribunal  whatever.  If  they  had  re- 
fused to  award  to  the  original  contractors, 
there  was  no  appeal  provided  for.  And  if 
upon  the  claim  of  the  sub-contractor  they  had 
rejected  that  also,  he  would  have  been  equally 
without  appeal.  In  every  point  of  view,  then, 
the  decision  of  the  Supreme  Court  seems  to 
have  been  in  conformity  to  the  law,  as  well  as 
the  equity  of  the  case.  This  case  seems,  there- 
fore, to  be  entitled  to  rank  with  that  class  of 
decisions,  happily  rare,  where  the  court  has 
overlooked  the  distinction  between  its  judicial 
LOCKW.  REV.  CAS. 


CHANCERY. 


58 


.-and  its  legislative  functions,  and  has  passed  a 
law  for  the  relief  of  the  party,  instead  of  de- 
ciding the  mere  forensic  question  presented  to 
it. 

The  Act  of  relief,  or  judgment  of  reversal, 
paused  by  a  vote  of  13  to  6. 
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LE  ROY  ET  AL. 


YEEDERETAL.— 1  Johns.  Gas.,  417-429. 
S.  C.  Cat.  Cas.,  p.  1. 

Discovery — Relief— Demurrer. 

THE  appellants  (complainants  below)  exhib- 
ited their  bill  in  chancery  against  the  re- 
spondents and  16  other  defendants,  in  which 
they  set  forth  that  Governor  Sir  Henry  Moore, 
Feb.  2,  1768,  purchased  of  the  native  Indians, 
a  tract  of  land  containing  25,000  acres  then  in 
the  County  of  Albany,  now  in  the  County  of 
Montgomery,  for  the  use  of  Peter  Lewis  and 
•about  25  others,  named  in  the  bill ;  who  there- 
upon petitioned  for  a  patent,  which  issued  to 
them  accordingly,  Feb.  28,  thereafter  ;  that  in 
•consideration  of  money  (and  other  valuable 
consideration  not  known  to  the  plaintiffs),  paid 
or  delivered  or  performed  by  the  late  Sir  Will- 
iam Johnson,  of  the  said  county,  to  the  peti- 
tioners and  as  he  agreed  to  pay  all  fees,  &c., 
for  the  patent,  it  was  agreed  between  him  and 
the  petitioners,  that  when  the  patent  should  be 
made  to  them  they  would  receive  it  in  trust 
for  him,  and  when  the  title  should  become 
vested  in  them  that  they  would  convey  to  him; 
that  he  accordingly  paid  the  fees,  £600  ;  that 
in  pursuance  of  the  agreement,  when  the  title 
became  vested  in  the  patentees,  they  did  con- 
vey to  him  in  fee  simple  the  whole  25,000  acres; 
that  Sir  William  took  possession  of  the  whole 
in  a  short  time  after  the  conveyance,  caused  it 
to  be  surveyed. and  the  bounds  designated  by 
marking  trees,  &c.  That  Sir  William,  June 
11,  1772,  for  £375,  conveyed  10,000  acres  of  it 
to  Lord  A.  Gordon,  the  boundary  line  of 
which  appears  to  have  been  according  to  a 
survey  made  for  that  purpose  ;  that  soon  after 
Sir  W.  conveyed  another  parcel  containing 
2,000  acres  to  John  Kelly  ;  that  by  his  will  of 
Jan.  27,  1774,  he  devised  the  remaining  13,000 
acres  to  his  two  brothers  and  four  sisters,  and 
directed  his  executors  to  sell  the  same  and  the 
moneys  to  be  equally  divided  between  the  dev- 
GO*]  isees  ;  and  shortly  after  *he  died.  That 
Lord  A.  Gordon,  May  27,  17«7,  conveyed  the 
tract  of  10,000  acres  to  R.  and  J.  Watts,  who, 
Dec.  5,  1792,  conveyed  it  to  the  complainants, 
LeRoy  and  Bayard,  for  £5,000  ;  that  R.  and 
J.  Watts,  as  attorney  to  the  executors  of  Sir 
William  Johnson  Nov.  13,  1792,  conveyed  the 
tract  of  13,000  acres  to  the  same  complainants, 
and  that  the  third  of  the  lands  was  afterward 
vested  in  the  complainant  Boon. 

The  bill  then  stated  that  in  .the  early  part  of 
the  late  war  with  Great  Britain,  Sir  John  John- 
son, the  son  and  one  of  the  executors  of  Sir 
William,  buried  in  the  earth  sundry  title  deeds 
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and  papers,  and  among  them  the  deeds,  &c., 
of  the  25,000  acres,  for  the  purpose  of  guard- 
ing against  their  loss.  &c.,  where  they  remained 
several  years  ;  but  when  taken  up  were  so  in- 
jured and  defaced  as  to  be  altogether  illegible; 
and  these  conveyances  of  the  lands,  were  by 
these  means,  either  lost  or  destroyed,  or  by 
some  other  accident,  are  now  wholly  out  of 
the  power  of  the  complainants  to  produce;  that 
nine  of  the  defendants  in  the  bill,  and  the  other 
twenty  one  defendants  confederating  with 
them,  intending  to  avail  themselves  of  the  loss 
or  destruction  of  the  conveyances  to  Sir  Will- 
iam, and  pretending  that  they  claimed  title 
under  sales  to  them  by  the  original  patentees, 
or  persons  deriving  title  from  them,  had  com- 
menced a  suit  in  ejectment  against  Boon  in  the 
Supreme  Court,  he  being  the  only  one  of  the 
defendants  residing  on  the  lands  ;  and  that  the 
defendants  had  no  such  title  as  they  pretended. 
The  bill,  prayed  that  the  defendants  might 
answer  and  discover  and  set  forth  their  title, 
and  whether  the  persons  under  whom  they 
claim  title  were  ever  in  possession  of  the  land  ; 
that  the  lessor  in  ejectment  be  enjoined  from 
proceeding  and  that  complainants  be  quieted 
in  their  possession,  and  for  further  relief. 

Boon  was  the  only  complainant  who  made  the 
affidavit  annexed  to  the  bill,  which  is  sub- 
stantially verified.  That  part  of  it  relating  to 
the  deeds  from  the  patentees  to  Sir  W.,  and 
the  destruction  of  them  was  as  follows  : 

"And  the  said  deponent  has  been  informed 
and  verily  believes  and  hopes  to  prove  that  the 
deeds  (in  question)  did  *exist  and  were  [*6 1 
lost  in  the  manner  mentioned  in  the  bill." 
There  was  no  affidavit  by  the  other  two  com- 
plainants. 

To  this  bill  some  of  the  defendants  answered, 
but  fourteen  of  them  (the  respondents  in  this 
appeal)  separately  filed  general  demurrers,  and 
set  forth  as  causes  of  demurrer  : 

1.  That  all  the  complainants  had  not  verified 
their  bill,  and  the  facts  stated  as  to  the  loss  of 
deeds,  &c. 

2.  That  the  agreement  between  Sir  William 
and  the  patentees,  thus  tox)btain  a  patent  to 
the  use  of  Sir  William,  was  illegal,  it  being  in 
fraud  of  and  in  contravention  of  the  instruc- 
tion from   the  King  to  the  Governor,  not  to 
grant  patents  of  land  exceeding  1,000  acres  to 
each  patentee. 

3.  That  the  bill  charging  that  defendants 
hold  under  a  conveyance  to  them  by  some  per- 
son having  a  pretended  title  to  the  land,  and 
praying  a  discovery,   the  defendants,  if    the 
charge  is  true,  would  be  subject  to  a  grievous 
penalty. 

4.  That  the  bill  is  filed  to  discover  the  de- 
fendant's title,  and  to  quiet  the  complainants  in 
their  possession  before  the  complainants  have 
established  their  title  at  law. 

5.  That  the  complainants'  title  set  forth  in 
the  bill  is  matter  merely  triable  by  law,  and 
may  be  tried  in  the  ejectments  brought  by  the 
defendants. 

6.  That  the  bill  contains  no  equity. 

The  Chancellor,  Livingston,  allowed  all  the 
demurrers  and  dismissed  the  bill  with  costs. 
On  appeal, 

The  Court  of  Errors  held,  BENSON,  J.,  deliv- 
ering the  opinion  of  the  court,  that  the  demur- 
rers must  be  overruled. 
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1.  That  the  affidavit  of  Boon,  verifying  the 
bill, 'was  sufficient. 

2.  That,  whether  the  agreement  between  Sir 
William  and  the  patentees  was  illegal  or  not, 
from  being  obtained  for  his  use,  against  the 
royal  instruction  (which  was  not  decided),  yet 
to  avoid  a  discovery  upon  the  ground  set  up 
by  the  defendants,  that  a  discovery  might  sub- 
ject them  to  a  penalty  for  buying  a  pretended 
title,  it  must  appear  by  plea  or  answer,  that 
the  defendants  would   be  subjected  to  such 
penalties. 

3.  That  if  a  complainant  be  properly  before 
the  court  for  a  discovery,  and  at  the  same  time 
prays  relief,  a  general  demurrer  to  the  bill  for 
want  of  equity  is  bad  unless  it  is  clear  on  the 
<52*]  *face  of  the  bill  that  no  discovery  or 
proof  can  make  the  case  stated  in  it  a  proper 
subject  of  equitable  jurisdiction  and  cogni- 
zance. 

4.  That  where  several  defendants  in  chan- 
cery put  in  separate  demurrers  on  which  de- 
crees were  given,  the  Court  of  Errors  may,  on 
reversal  of  those  decrees,  oblige  each  respond- 
ent to  pay  the  appellants  their  costs  on  each 
respective  decree  so  reversed.1 

Decree  accordingly  reversed  ;  and  the  decree  of 
reversal  ordered  the,  respondents  severally  to  pay 
the  appellants  $30  for  their  costs  on  this  appeal, 
in  respect  to  each  decree  reversed,  &c. 


WILLIAM    LAIGHT,    JOHN  JACOB  AS- 
TOR  AND  PETER  SMITH,  Appellants, 

v. 

JOHN  MORGAN,  Impleaded  with  J.  D.  and 
33  other  defendants— 1  Johns.  Cas.,  429-436. 

S.  C.,  2  Cai.  Cas.,  344. 

Discovery — Relief —  General  Demurrer. 

THIS  was  a  bill  by  the  appellants,  complain- 
ants below,  substantially  similar  to  the 
foregoing,  setting  forth  a  title  to  part  of  the 
same  lands  under  the  executors  of  Sir  William 
Johnson,  and  stating  the  same  facts  in  relation 
to  the  loss  or  destruction  of  the  deeds,  and 
setting  forth  that  defendants  Morgan,  &c.,  the 
complainants  had  commenced  two  actions  of 
ejectment  against  two  of  the  defendants  which 
were  at  issue.  That  many  of  the  witnesses 
were  old,  infirm,  &c.,  and  lived  out  of  the 
State,  &c.,  and  not  likely  to  live  long.  The 
bill  prayed  that  the  complainants  might  be 
quieted  in  their  possession,  and  that  they  might 
have  their  witnesses  examined,  in  order  to  per- 
petuate their  testimony,  and  that  they  might 
be  otherwise  relieved,  as  the  nature  of  their 
case  might  require. 

To  this  bill  Morgan  and  each  of  the  other 
defendants  demurred  separately,  assigning  the 
same  causes  of  demurrer  : 

1,  2.  Because  there' was  no  affidavit  that  the 
deeds  were  not  in  the  complainants'  power,  of 
63*]  which  they  sought  a  discovery,  *nor  of 
the  age  of  the  witnesses  whose  testimony  was 
wanted. 

1. — See  Le  Guen  v.  Kemble,  post. 
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3.  Because  the  prayer   to  perpetuate  testi- 
mony, and   for  general   relief,    could   not  be 
joined  in  the  same  bill. 

4.  Because  it  appeared  by  the  bill   that  the- 
parties  executing  the  releases  and  conveyances 
to  Sir  William  Johnson,  were  out  of  posses- 
sion, and  their  deeds  therefore  void. 

5.  Because  it  charges  the  defendants  with 
holding  under  persons  having  a  pretended  title, 
and  a  discovery  would,  therefore,  subject  them/ 
to  a  penalty. 

6.  Because  the  complainants  had  not  estab- 
lished  their  title   at  law,    before  coming  to- 
be  quieted  in  their  possession  by  a  court  of 
equity. 

7.  That  the  matter  of  the  complainants'  title 
if  triable  at  law,  &c. 

The  CJiancellor,  as  in  the  preceding  case, 
allowed  the  demurrers  of  all  the  defendants 
and  made  the  same  decree  as  to  costs  as  in  the 
preceding  case.  On  appeal  to  this  court, 

The  Court  of  Errors,  KENT,  J.,  delivering 
the  opinion  oi  the  court,  reversed  the  decree. 

KENT,  J.  The  bill  appears  to  have  had 
three  objects : 

1.  To  obtain  a  discovery  of  facts  from  the 
defendants. 

2.  To  perpetuate  the  testimony. 

3.  To  obtain  specific  relief. 

Upon  the  demurrer  of  the  whole  bill,  seven, 
causes  were  assigned. 

He  then  states  that  "the  three  last  were  as- 
signed in  the  same  words  in  the  similar  case- 
of  Leroy  v.  Veeder,  decided  at  the  last  session 
of  this  court,  and  by  that  decision  are  to  be 
deemed  as  overruled.  The  fourth  cause  of 
demurrer  was  abandoned  by  the  counsel  for 
the  respondents,  upon  this  argument,  as  un- 
tenable. If  the  third  cause  be  not  equally  so,, 
it  is  perhaps  not  material  in  the  present  case, 
since,  as  1  shall  presently  show,  the  decision 
of  this  cause  finally  depends  upon  this  single 
point;  viz. :  if  any  part  of  the  bill  requires  au, 
answer,  is  a  demurrer  to  the  bill  good  ? " 

1.  He  then  considers  to  what  objects,  if  any 
in  the  bill,  an  affidavit  was  necessary  ;  and  2. 
If  not  for  every  object,  whether  the  demurrer 
to  the  whole  bill,  for  want  of  such  affidavits, 
was  maintainable.  He  shows  that  in  respect 
to  one  *object — the  discovery — the  bill  [*O4 
did  not  require  an  affidavit,  and  in  respect  to- 
the  other  two,  viz.:  the  examination  of  wit- 
nesses and  the  relief,  it  did  require  one  ;  and 
then  whether  for  the  want  of  an  affidavit  to 
such  parts,  a  demurrer  to  the  whole  bill,  was. 
maintainable,  and  he  holds  that  it  was  not. 

The  Court  was  unanimously  of  that  opinion, 
and  the  same  decree  of  reversal  was  made  as  in 
the  foregoing  case,  with  costs  of  appeal  to  be  taxed  f 
&c. 
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BANK  OF  NEW  YORK— 1  Johns.,  529. 
Not  reported  in  court  below. 

Practice — Rival  Equities. 

>N  this  case  the  Court  of  Errors,  on  appeal1 

from  an  interlocutory  order  of  the  Court  of 
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Chancery  granting  a  new  trial,  held,  that 
although  the  Supreme  Court  had  ordered  a 
vacatur  to  be  entered  of  a  satisfaction  of  a 
judgment  which  had  been  paid  to  the  original 
plaintiff,  after  an  assignment  of  it,  of  which 
the  defendant  was  ignorant  at  the  time  of 
paying,  yet  that  a  junior  judgment  creditor, 
who  had  lent  his  money  and  entered  up  a  sub- 
sequent judgment  on  bond  and  warrant  of  at- 
torney, while  the  satisfaction  of  the  first  judg- 
ment remained  of  record,  should  have  the 
preference,  and  that  the  money  collected  on  an 
execution  issued  on  the  first  judgment  by  the 
assignee,  after  the  vaeatur  should  be  paid 
over  to  the  executors  of  the  second  judgment 
creditor. 

The  Court  of  Errors  also  held  that  on  such 
an  appeal  from  an  interlocutory  order,  or 
decree,  the  Court  of  Errors  will,  if  the  merits 
of  the  case  be  fully  presented  to  them,  take 
them  into  consideration  and  make  a  final 
decree. 

(This  latter  point  had  been  previously  de- 
cided by  this  court  in  the  cases  of  Le  Guen  v. 
Oouverneur,  1  Johns.  Cas.,  436  ;  and  Bash  v. 
Livingston,  2  Cai.  Cas.,  56.) 

The  laches  of  the  assignee  of  the  first  judg- 
ment in  not  giving  immediate  notice  to  the 
judgment  debtor  of  the  assignment  to  him, 
furnished  a  sufficient  equity  for  postponing 
<5o*J  *his  lien  to  that  of  the  junior  judgment 
creditor,  who  had  lent  his  money,  while  the 
satisfaction  of  the  judgment  by  the.  original 
judgment  creditor  was  of  record,  and  still  in 
force. 


CLUTE  v.  ROBINSON— 2  Johns..  595. 
Assignment — Mortgage —  Covenant. 

THE  assignee  of  a  chose  in  action,  takes  it 
subject  to   all  the  equities    between   the 
original  debtor  or  obligor,  &c.,  and  the  cred- 
itor'or  obligor,  &c.,  but  not  to  any  latent  equity, 
residing  in  a  third  person. 

Thus,  where  A  gave  a  bond  to  B  and  took 
from  him  a  defeasance,  conditioned  that  the 
bond  and  mortgage  should  be  given  up  and 
canceled,  if  A  by  a  certain  day  should  execute 
a  deed  to  B,  and  B  afterward  assigned  the 
bond  and  mortgage  to  C. 

The  Court  of  Errors  held  that  C  took  them 
subject  to  all  the  equity  subsisting  between  A 
and  B,  and  liable  to  be  defeated  by  a  perform 
ance  of  the  condition  of  defeasance,  whether 
he  had  notice  of  it  or  not ;  and  that  the  defeas- 
ance need  not  be  recorded  to  make  it  effectual. 

The  conveyance  of  a  title  admitted  to  be 
doubtful,  is  not  a  good  performance  of  a  cove 
nant  to  execute  a  good  and  sufficient  deed. 
But  if  the  covenantor  have  a  perfect  title  at 
the  time  of  the  decree  or  the  coming  in  of  the 
master's  report,  it  is  sufficient,  and  he  may  be 
allowed  then  to  perform  his  contract,  and 
save  the  forfeiture  of  his  bond  on  making  com- 
pensation for  the  delay  of  performance.  The 
rule  of  compensation  is  the  interest  on  the 
bond,  where  one  has  been  given,  to  be  calcu- 
lated up  to  such  time  as  the -court,  under  the 
circumstances,  shall  decree. 

Decree  of  Chancellor  reversed,  accordingly. 
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*WILKES  v.  ROGERS— 5  Johns.,  566.  [*6G 
Not  reported  in  court  below. 

Practice — Exceptions  to  Master's  Report. 

THE  Court  of  Errors  held  that  an  excep- 
tion to  the  report  of  a  master,  the  party 
objecting  must  specifically  point  out  the  error. 
And  they  held,  therefore,  that  where  the 
court  below  had  set  aside  a  master's  report 
upon  matters  to  which  exceptions  were  not 
taken,  and  required  further  proof,  that  the 
order  was  erroneous,  and  could  not  be  made 
even  in  a  case  where  infants  were  concerned, 
if  they  have  a  guardian  to  protect  their  rights; 
and  the  order  was  reversed,  accordingly. 


WOODCOCK  v.   BENNETT— 1  Cow.,   711. 
Execution — Sale  under,  Void  or  Voidable  f 

BILL  for  specific  performance,  which  it  had 
been  decreed  by  the    Chancellor,  the  re- 
spondent Bennett,  who  filed  the  bill,  was  enti- 
tled to  have. 

This  decree  was  reversed  by  the  Court  of  Er- 
rors, WOODWOKTH,  J.,  delivering  the  opinion 
of  the  court,  in  which  the  following  questions 
are  disposed  of,  as  the  ground  of  reversal : 

1.  Where  one  agrees  to  convey  land  by  quit- 
claim, the  agreement  has  reference  to  the  title 
as  it  is  at  the  time  of  agreement,  not  to  one 
subsequently  acquired.  And  if  the  covenantor 
had  none   at  the  time,  there  is  nothing  upon 
which  a  decree  for  a  specific  performance  can 
operate ;  and  it  would  be  inequitable  to  decree 
the  conveyance  of  a   title   subsequently   re- 
quired. 

2.  Where  there  is  a  judgment  against  two 
joint  debtors,  and  one  dies  before  execution, 
the  judgment  may  be  enforced  against  the  per- 
sonal estate  of  the  survivor,  but  not  against  his 
realty.     Against  the  real  estate,  execution  can- 
not issue  nor  be  enforced  without  a  scire  facias 
against  the  survivor  and  the  heirs,  terre-ten- 
ants,  &c.,  of  the  deceased,  to  show  *why  ]*67 
the  money  should  not  be  levied  of  their  respect- 
ive lands,  without  mentioning  goods.     If  it 
issue  without  a  scire  facias  it  is  void,  and  may 
be  set  aside,  and  an  innocent  purchaser  under 
it  will  not  be  protected. 

It  is  thus  void,  and  a  sale  under  it  is  a  nullity, 
even  as  to  the  lands  of  the  survivor. 

Decree  reversed,  accordingly. 


MCDONALD  ».  NEILSON— 2  Cow.,  139. 

In  Ch.,  6  Johns.  Ch.,  204-205. 

Oppressive  Sale  under  Execution. 
A  PPEAL  from  decree  of  Chancellor  Kent. 

The  respondent  Neilson  filed  his  bill  in  the 
the  court  below,  against  the  appellants,  to  set 
aside  a  bond  and  mortgage  for  $2,500,  executed 
by  him  to  McDonald,  upon  the  ground  that 
these  securities  had  been  executed  to  avoid  a 
forced,  oppressive,  and  illegal  sale  of  the  re- 
spondent's property  at  a  sheriff's  sale,  and  the 

233 


CHANCEUY. 


respondents  were  charged  as  parties  to  a  fraud- 
ulent combination  to  oppress  the  respondent 
by  the  sacrifice  of  his  property  at  a  sheriff's 
sale,  in  order  to  indemnify  themselves  for  cer- 
tain debts  against  John  Neilson,  Jr.,  a  son  of 
the  respondent. 

The  Chancellor  had  decreed  that  the  bond 
and  mortgage  of  the  complainant  should  be 
given  up  and  canceled,  on  payment  of  the 
amount  due  on  the  fieri  facias,  with  interest 
aud  costs. 

The  Court  of  Errors  held,  with  the  Chan- 
cellor : 

1.  That  the  party  charged  as  combining  with 
others,-  in  a  fraud  against  which  relief  is  sought, 
and  who,  therefore,  is  made  a  defendant,  but 
against  whom  no  particular  relief  is  prayed, 
may,  though  liable  for  costs,  be  a  witness  for 
his  co-defendants  ;  his  interest  being  contin- 
gent and  uncertain,  the  objection  goes  to  his 
credibility  and  not  to  his  competency.     But 
they  held  on  the  other  hand, 

2.  That  where    the    mortgagor    had    been 
guilty  of  improper  conduct,  if  not  of  fraud 
and  chicanery,  towards  the  plaintiff  in  the 
execution,  and  had  before  got  possession  of  all 
68*]  his  son's  *property,  and  the  securities 
being  executed  to  settle  a  legal  controversy, 
the  respondent  having  the  benefit  of  counsel, 
and  the  advice  of  his  friends,  and  fully  aware 
of  his  rights,  and  the  arrangement  reasonable 
in  itself  ;  that  a  court  of  equity  would  not  in- 
terfere, notwithstanding  the  improper  conduct 
of  the  sheriff's  officer. 

The  decree  of  the  Chancellor  was  accordingly 
reversed,  and  ordered  that  (he  respondent's  bill  be 
dismixxed,  without  coats  to  either  party  as  against 
the  other. 


SEYMOUR  v.   DELANCEY— 3  Cow..   445. 
In  Ch.,  6  Johns.  Ch.,  232. 

Imposition  in  Exchange  of  Lands. 

THIS  case,  though  involving  some  applica- 
tion of  the  principles  on  which  courts  of 
equity  will  decline  to  decree  specific  perform- 
ance, where  inadequacy  of  price  alone  is  the 
ground  of  the  vendor's  objection  to  a  decree, 
turns  so  exclusively  upon  the  different  views 
taken  by  the  Chancellor  and  a  majority  of  the 
court,  as  to  the  evidence  in  the  case,  in  respect 
to  the  inadequacy  of  price  and  the  habits  and 
fitness  of  vendor  to  transact  business  at  the 
time  of  the  contract  for  the  exchange  of  lands, 
which  was  the  subject  matter  of  the  suit,  that 
it  is  thought  that  this  general  reference  to  its 
nature  will  be  sufficient. 

The  decree  of  Chancellor  refusing  to  decree 
specific  performance  was  reversed,  14  to  10. 
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WHELAN  v.  WHELAN— 3  Cow.,  537. 

Not  reported  below. 
Fraud  and  Undue  Influence. 

As  between  child  and  parent. 

II.  As  to  representation,  consideration, 


confidence. 
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Whelan,  a  man  of  74  years  of  age,  owning  a 
considerable  real  estate,  the  father  of  seven 
children,  and  whose  wife  was  *sickly  [*6O 
and  irritable,  was  troubled  for  several  years, 
with  dissensions  in  his  family  about  the  man- 
agement of  his  property,  his  wife  taking  part 
with  all  his  children,  except  W.  and  J.,  two 
of  his  sons,  who  took  part  with  him  :  and  the 
dissension  ran  so  high,  that  the  mother  and  the 
children,  who  took  part  with  her,  departed, 
leaving  W.  aud  his  two  sons,  W.  and  J.,  in 
possession  of  the  property,  the  management  of 
which  was  confided  by  the  father  to  them,  as 
it  had  been  for  some  time  before  the  family 
was  broken  up.  Whelan  was  credulous,  and 
easily  led  by  William,  and  shortly  after  his 
wife  left  him,  he  was  sued  in  a  justice's  court 
for  her  board  ;  and  on  asking  William'^ advice, 
William  told  him  that  if  he  intended  to  give 
him  anything,  he  wished  he  would  do  it  ;  that 
as  he  and  his  mother  were  conducting,  he 
would  soon  have  nothing  to  give.  Whelan's 
fears  being  alarmed  by  a  belief  that  his  wife 
would  dissipate  his  property,  in  order  to  place 
it  beyond  the  reach  of  debts  which  she  might 
contract,  he  was  induced  to  convey  most  of 
his  real  and  personal  estate  to  these  two  sons 
in  fee,  amounting  to  more  than  $9,000,  and  a 
farm,  &c.,  to  William,  in  trust  for  another  sou ; 
but  which  trust  was  by  parol  only.  Though 
he  had  before  declared  an  intention  to  give  all 
his  estate  to  William  and  J.  by  way  of  advance- 
ment ;  and  though  they  executed  to  him  a 
bond  and  mortgage  to  secure  his  and  his  wife's 
maintenance,  and  $50  a  year  during  their  lives; 
yet  held,  that  the  conveyance,  executed  under 
such  circumstances,  was  void,  as  being  caused 
by  fraud,  undue  influence,  and  unfounded 
alarm,  excited  or  countenanced  by  William, 
and  being  also  for  an  inadequate  consideration; 
and  though  J.  might  have  had  no  part  in  bring- 
ing it  about,  yet  held  that  it  was  void  also  as 
to  him. 

2.  Held  also,  that  to  warrant  relief  for  any 
cause  in  a  court  of  equity  (e.  g.  for  undue  in- 
fluence in  procuring  a  conveyance),  it  must  be 
stated  in  the  bill ;  but  the  charge  need  not  be 
direct ;  it  is  sufficient  if  on  a  hearing,  upon 
the  pleadings  and  proofs,  the  ground  of  relief 
can  be  gathered  from  an  examination  of  the 
whole  bill. 

3.  Also  held,  that  a  conveyance  obtained  by 
children  from  a  father,  will  not  be  sanctioned 
by  a  court  of  equity,  if  it  appear  to  have  been 
caused  by  an  abuse  of  confidence  reposed  by 
him  in  his  children,  who  for  the  purpose  of 
procuring  *it,  took  advantage  of  his  age,  [*7O 
imbecility  and  partiality  for  them,  the  convey- 
ance being  also  for  an  inadequate  cause. 

4.  Also  held,  that  a  conveyance  by  a  father 
74  years  of  age,  his  wife  being  near  70,  and  in 
delicate  health,  to  his  two  sons,  of  real  and 
personal  estate.'worth  more  than  $9,000,  taking 
from  his  sons  a  bond  and  mortgage,  to  secure 
his  and  his  wife's  maintenance  and  an  annuity 
of  $50  during  their  lives,  was  for  a  considera- 
tion grossly  inadequate — it  not  appearing  to  be 
intended  as  an  advancement. 

5.  If  a  representation   be  made  by  one  to 
another,  who  is  going  to  deal  in  a  matter  of 
interest,  upon  the  faith  of  that  representation, 
the  latter  shall  make  it  good. 

6.  He  who  bargains  in  a  matter  of  advan- 
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tage  with  a  person  piaffing  confidence  in  him, 
is  bound  to  show  that  a  reasonable  use  has 
been  made  of  that  confidence. 

7.  One  falsely  supposing  his  estate  in  danger, 
conveys  it  to  his  sons,  who  know  that  it  is  not 
in  danger,  but  neglect  to  set  the  gran  tor  right; 
this  concealment  is  a  sufficient  ground  for 
avoiding  the  conveyance. 

S.  When  a  grant  is  made  by  an  aged  father 
to  his  children  with  whom  he  lives,  who  have 
the  management  of  his  property,  and  in  whom 
he  reposes  particular  confidence,  if  a  court  of 
equity  sees  that  any  acts  or  stratagems,  or  any 
undue  means,  or  the  least  speck  of  imposition, 
or  the  least  scintilla  of  fraud  entered  into  the 
bargain,  it  will  avoid  the  grant. 

9.  A  deed  procured  by  fraud  or  undue  influ- 
ence is  void,  and  will  be  set  aside  in  equity, 
not  only  as  against  the  one  who  practiced  the 
fraud,  or  exerted  the  influence,  but  as  to  third 
persons  who  have  acquired  interests  under  it, 
though  they  may  be  perfectly  innocent,  thus 
undoing  the  whole  transaction. 

10.  Marriage  is  a  valuable  consideration — a 
voluntary  deed  ceases  to  be  so,  if  a  marriage 
be  induced  by  its  provisions  ;  but  it  should  ap- 
pear that  it  was  the  cause  of  the  marriage,  by 
•evidence  to  that  effect.     The  mere  fact  that 
one,  holding  a  voluntary  conveyance  of  prop- 
erty, marries,  will  not  make  the  conveyance 
good. 

11.  All  persons  concerned  in  the  demand,  or 
who  may  be  affected  by  the  relief  prayed, 
7 1*]  ought  to  be  parties  to  a  bill  in  *equity,  if 
within  the  jurisdiction  of  the  court  ;  but  to  a 
bill  filed  against  one  to  set  aside  a  deed  of  bar- 
gain and  sale  of  land,  absolute  on  its  face, 
though  the  parties  agreed   by  parol  that  it 
should  be  in  trust  for  another,  the  latter  need 
not  be  made  a  party,  for  the  trust  not  being 
declared  by  writing,  is  void. 

12.  A  trust  must  be  manifested  and  proved 
by  writing,  or  it  is  void  within  the  Statute  of 
Frauds. 

Decree  of  Chancellor,  dismissing  bill,  reversed. 


HOPKINS  v.  M'LAREN— 4  Cow.,  667. 

Mortgage  —  Evidence  —  Payment  —  Practice  in 
Equity. 

A  PPEAL  from  chancery. 
JuL.  Where  the  owner  of  an  equity  of  redemp- 
tion filed  her  bill  against  an  assignee  of  the 
mortgagee,  to  have  it  delivered  up  and  can- 
celed, on  the  ground  that  it  was  paid,  and  that 
she  had  recovered  against  the  assignee  in  an 
action  of  ejectment  upon  the  issue  of  payment; 
and  the  assignee  answered  the  bill,  and  proofs 
were  taken,  and  the  cause  brought  to  a  hear- 
ing ;  when  it  was  discovered  that  the  mortga- 
gee had  assigned  the  mortgage  conditionally, 
and  that  since  the  bill  filed  the  mortgage  had 
been  redelivered  to  him,  for  a  violation  of  the 
conditions  of  assignment,  and  he  was  there- 
upon brought  in  and  made  a  party  upon  a 
supplemental  bill  ;  upon  which  he  answered 
both  the  original  and  supplemental  bill  at 
large,  denying  payment  of  the  mortgage  ;  to 
which  the  plaintiff  put  in  a  general  replication, 
and  brought  the  cause  to  a  hearing,  without 
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taking  any  proofs  as  between  herself  and  the 
mortgagee. 

It  was  held  by  the  Court  of  Errors  that  the 
facts  set  up  by  the  mortgagee  must  be  taken 
on  the  hearing  to  be  admitted ;  and  that  he 
was  not  affected  by  the  proofs  taken  between 
the  original  parties  to  the  suit :  but  should  have 
been  allowed  to  prove  the  truth  of  his  an- 
swer ;  and  that  the  recovery  in  ejectment 
against  his  assignee,  was  not  conclusive  against 
him. 

Decree  of  Chancellor  reversed. 


*CLOWES       .  [*72 

v. 

DICKINSON— 9  Cow.,  403. 
In  Ch.  5,  Johns.  Ch.,  235. 

Judgment  and    Execution — Heirs — Debtor  and 
Creditor. 

rpHE  bill  in  this  case  was  filed  by  the  plaintiff 
-L  Clowes,  who  had  purchased  two  lots  of 
land  of  V.,  against  whom  there  was  an  exist- 
ing judgment.  All  the  real  estate  of  V.  (the 
residue  of  which  was  more  than  sufficient  to 
satisfy  the  judgment)  was  sold,  subject  to  all 
incumbrances,  under  a  subsequent  judgment, 
and  execution  thereupon,  under  which  the  two 
lots  of  the  plaintiff  were  sold  to  the  defendant 
D.,  who  made  improvements  thereon,  and  sold 
one  of  the  lots. 

The  Chancellor  (Kent)  held,  that  though  the 
court  would  have  interposed  and  prevented 
the  sale  of  the  plaintiff's  two  lots,  until  the 
judgment  creditor  had  exhausted  the  es- 
tate remaining  in  the  hands  of  the  debtor, 
before  selling  the  plaintiff's  lot,  if  he  had 
applied  in  due  season  for  that  purpose  ;  yet, 
as  he  knew  of  the  sale  at  the  time,  and  de- 
layed four  years  before  he  filed  a  bill  for 
relief,  the  court  would  not  disturb  the  sale,  or 
direct  a  reconveyance  of  the  lots  to  him  ;  but 
the  court  decreed  that  the  purchaser  should 
pay  the  plaintiff  as  an  equitable  indemnity, 
under  the  circumstances  of  the  case,  the  sum 
for  which  the  lots  were  sold,  with  interest 
from  the  time. 

The  Court  of  Errors,  on  appeal,  reversed  the 
decree  of  the  Chancellor  in  form,  but  in  effect 
affirmed  it,  except  as  to  the  rule  of  compensa- 
tion. They  held  that  the  judgment  creditor 
might  have  been  compelled,  on  motion  to  the 
court  in  which  his  judgment  was  obtained, 
or  on  filing  a  bill  in  chancery,  by  order  or 
decree,  to  exhaust  the  estate  remaining  in  the 
hands  of  the  debtor  or  his  heirs,  before  selling 
the  part  so  aliened  ;  and  that  if  he  first  sell  the 
land  aliened,  -before  resorting  to  the  other, 
though  no  order  or  decree  be  obtained,  he  shall 
restore  it  to  the  alienee  ;  or  if  sold  to  a  bona 
fide  purchaser,  before  bill  filed,  the  judgment 
creditor  who  bid  it  in  shall  account  to  the  first 
alienee  for  the  value  of  the  real  estate  aliened, 
if  the  other  assets  of  the  vendor  would  have 
satisfied  the  judgment ;  or  if  they  would  not 
have  satisfied  it,  then  that  the  judgment  credit- 
or should  account  to  the  *alienee,  the  [*73 
plaintiff,  for  the  value  of  the  premises  over  and 
above  what  would  have  satisfied  the  judgment, 
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after  so    exhausting    the  judgment  debtor's 
assets. 

As  to  that  part  of  the  Chancellor's  decree 
refusing  to  disturb  the  sale,  the  Court  of 
Errors  held  that  the  alienee  should  not  be 
allowed  the  land  itself,  having  stood  by  and 
seen  the  sale,  with  improvements,  before  he 
asserted  his  claim.  The  only  ground  of  rever- 
sal, therefore,  was,  that  the  Court  of  Errors 
held  that  the  true  value  of  the  aliened  estate  in 
the  market,  at  the  time  of  the  sheriff's  sale, 
and  not  the  price  bid  at  sheriff's  sale,  and  paid 
for  it,  should  form  the  measure  of  the  alienee's 
compensation. 


HARRIS 

v. 

KNICKERB  ACKER—  5  Wend.,  638. 
In  Ch.,  K.  v.  H.,  1  Paige,  209. 

Specific  Performance  —  Parol  Contract  fw  Land. 


was  a  bill  for  specific  performance. 
JL  Harris,  the  defendant  below,  agreed  in 
Sept.,  1815,  to  purchase  of  K.  a  lot  of  land 
supposed  to  contain  about  100  acres.  He  was 
to  pay  $21.50  for  the  land,  the  quantity  to  be 
ascertained  by  actual  survey,  and  to  be  paid 
for  in  seven  equal  annual  payments.  The 
complainant  K.  was  to  have  the  land  surveyed. 
and  to  give  a  deed  to  the  defendant  on  his  pay- 
ing $300  or  more  of  the  purchase  money,  and 
giving  a  bond  and  mortgage  for  the  residue. 
The  bill  alleged  that  the  purchaser  was  to  pay 
interest  from  the  time  of  the  purchase.  The 
defendant  answered  that  he  had  no  knowl- 
edge, remembrance,  or  belief,  that  by  the 
terms  of  the  original  bargain  any  interest  was 
to  be  i~aid.  But  one  of  the  defendant's  wit- 
nesses testified  that  he  understood  from  him 
that  he  was  to  pay  interest  after  the  first  pay- 
ment became  due  on  Dec.  20,  1815.  The  con- 
tract was  not  reduced  to  writing  ;  but  the 
defendant  went  into  possession  of  the  land 
under  the  agreement,  and  continued  so  until 
Feb.,  1824.  Dec.  23,  1815,  the  defendant  made 
a  payment  toward  the  land,  and  took  a  receipt 
from  the  plaintiff  in  the  words  following  : 
"  Received  this  23d  December,  1815,  of  John 
74*]  *Harris,  $333  in  part  payment  of  apiece 
of  land,  which  I  am  to  deed  to  him,  lying, 
&c.,  which  conveyance  is  to  be  made,  as  soon 
as  the  land  can  be  run  out,  John  Knicker- 
backer,  Junior."  The  defendant  continued  to 
make  payments  toward  the  land  from  time  to 
time,  until  Aug.,  1821,  and  took  receipts  there- 
for, of  the  same  purport.  Several  surveys 
were  attempted,  but  the  parties  could  not  agree 
as  to  the  location  and  boundaries  of  the  lot. 
In  the  fall  of  1823  the  complainant  tendered  a 
deed  to  the  defendant  and  demanded  payment 
or  security  for  the  balance  of  the  purchase 
money.  The  defendant  refused  to  accept  the 
deed,  alleging  it  contained  too  much  land,  and 
that  the  complainant  had  included  too  much 
interest  in  the  balance  claimed  to  be  due.  In 
Jan.,  1824,  the  bill  was  filed  to  compel  a 
specific  performance,  and  in  February  there- 
after, the  defendant  made  a  formal  demand 
for  a  deed,  but  made  no  tender  or  offer  to  pay 
the  balance  then  due.  The  complainant  de- 
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clined  to  give  him  any  t>ther  deed  than  the  one 
offered  before  ;  whereupon  the  defendant  gave 
him  a  written  notice  that  he  considered  the 
contract  at  an  end,  and  demanded  repayment 
of  his  money.  He  then  commenced  a  suit  at 
law  for  its  recovery,  which  was  stayed  by  an 
order  of  the  Court  of  Chancery. 

The  Chancellor  held  that  the  contract  as  to 
the  purchase  of  the  land  was  good,  and  that 
neither  party  could  take  advantage  of  its  not 
being  in  writing  ;  that  the  defendant's  demand 
made  after  the  bill  filed  was  a  nullity,  and  that 
the  contract  was  not  thus  rescinded,  and  that 
the  single  witness  of  the  defendant  was  suffi- 
cient to  establish  the  contract  as  to  interest,  a* 
stated  in  the  bill,  the  defendant  having  only 
denied  it  on  knowledge  and  belief,  and  the 
Chancellor  decreed  a  specific  performance  ac- 
cordingly. 

The  Court  of  Errors  reversed  the  decision, 
holding  that  the  answer  sufficiently  denied  the 
agreement  as  to  interest,  and  that  the  evidence 
of  the  one  witness  was  not  sufficient  to  destroy 
the  effect  of  the  denial  in  the  answer. 

But  leave  was  given  the  complainant  to 
amend  his  bill  so  as  to  make  it  conform  to  the 
terms  of  the  contract,  as  admitted  by  the 
answer  of  the  defendant ;  upon  such  terms  as 
to  costs  in  the  court  below,  as  the  Chancellor 
should  direct. 


*SMITH,  Appellant,  [*75 

v. 
ADAMS— 24  Wend.,  585. 

Reported  6  Paipre,  435. 

'    Jurisdiction — Decree. 

THE  only  part  of  the  decree  .of  the  Chancellor 
which  was  reversed  by  the  Court  of1 
Errors  in  this  case,  was  a  clause  by  which, 
after  dismissing  the  bill  for  want  of  jurisdic- 
tion, the  complainant,  although  his  right  to 
sue  at  law  was  saved  by  the  clause,  was  pre- 
cluded "from  again  litigating  the  question 
whether  there  had  been  any  diversion  of  the 
water  which  had  been  accustomed  to  flow 
through  his  aqueduct,"  It  was  to  restrain 
this  alleged  diversion  that  the  bill  was  filed. 
The  cause  had  been  heard  on  pleadings  and 
proofs. 

The  Court  of  Errors  held,  unanimously,  that 
part  of  the  decree  erroneous,  and  it  was  modified 
accordingly. 

Mr.  Justice  Bronson,  who  delivered  the  only 
opinion,  says:  "  As  my  opinion  rests  on  the 
ground  that  the  bill  should  be  dismissed  for 
want  of  jurisdiction,  I  think  the  decree  should 
be  so  modified  as  not  to  prejudice  the  com- 
plainant's right  to  sue  at  law  for  the  redress  of 
the  injury  of  which  he  complains." 


LIVINGSTON 

REYNOLDS— 26  Wend.,  115,  123. 
See  Chancellor's  opinion,  26  Wend.,  117-119. 

Injunction —  Waste  by  Lessee. 
rpHE  bill  in  this  case  was  filed  against  tenant 
-L   to  restrain  him  from  cutting  down  wood 
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for  the  purpose  of  burning  bricks,  and  from 
digging  up  the  soil  to  make  bricks.  The  lease 
contained  a  covenant  that  the  lessee  would 
"not  injure,  cut  down,  take,  destroy  or  carry 
away,  upon  or  from  the  demised  farm,  any 
more  wood  than  should  be  actually  used  and 
•employed  thereon  ;  nor  make,  nor  suffer  to  be 
made,  any  manner  of  waste,  sale  or  destruc- 
tion in  the  wood  or  timber,  as  aforesaid,  by 
any  ways  or  means  whatsoever." 

In  May,  1838,  the  defendant  cut  about  20 
•cords  of  wood  on  the  premises,  with  which  in 
76*]  the  autumn  he  burnt  a  brick  *kiln,  the 
•clay  for  the  brick  being  dug  on  the  same  lot. 
The  bricks  were  burnt  to  be  sold,  and  about 
half  were  sold,  the  rest  remaining  on  hand. 
The  defendant  in  his  answer  insisted  that  he 
had  a  right  to  cut  wood  to  burn  brick  ;  that 
the  wood  was  not  needed  to  be  left  standing 
for  any  useful  purpose ;  and  that  the  land  was 
more  valuable  for  agricultural  purposes  than 
as  wood  land.  And  upon  the  answer  and  cor- 
roborating affidavits,  he  moved  to  dissolve  the 
injunction. 

The  Chancellor  dissolved  the  injunction, 
holding  that  the  covenant  in  the  lease  above 
recited,  did  not  prevent  the  defendant  from 
•cutting  wood  to  burn  brick  on  the  premises, 
provided  it  was  not  contrary  to  good  hus- 
bandry ;  and  he  adds  :  "  It  is  not  alleged  in 
the  bill  that  the  burning  of  bricks  is  an  un- 
usual business  in  the  neighborhood,  on  this 
and  other  farms,  or  that  it  is  contrary  to  good 
husbandry  to  use  a  portion  of  the  wood  for 
that  purpose ;  or  even  that  the  burning  of 
bricks  is  a  new  business,  which  was  not 
carried  on  there  at  the  time  of  giving  the 
lease." 

But  the  Court  of  Errors  held,  that  under  the 
•covenant  in  the  lease  the  acts  of  the  tenant 
were  waste,  and  without  regarding  the  grounds 
•of  the  Chancellor  as  to  what  was  not  alleged 
in  the  bill — that  enough  was  alleged  to  show 
that  the  waste  was  prohibited  by  law,  and 
not  authorized  by  the  contract  of  the  parties. 
2.  That  even  if  the  actual  injury  was  such  an 
one  as  in  the  language  of  the  Chancellor,  might 
not  be  of  sufficient  importance  to  authorize 
him  to  interpose  before  the  complainant  had 
established  her  right  at  law,  yet  as  the  bill  was 
to  obtain  an  injunction  against  future  waste, 
rather  than  an  account  and  satisfaction  of  the 
past ;  and  as  the  tenant  avowed  his  act  and 
intention  to  repeat  it,  insisting  on  his  right,  it 
was  not  only  sufficient  to  justify,  but  to  require 
the  prompt  and  effective  interference  of  equity, 
and  the  interference  should  have  been  had. 
An  account  and  satisfaction  of  the  waste 
already  committed,  should  be  decreed,  and  the 
injunction  rendered  absolute  and  perpetual. 

The  court,  accordingly,  unanimously  reversed 
the  decree  of  the  Chancellor,  holding,  also,  that 
an  appeal  lay  from  an  order  to  dissolve  an  in- 
junction to  this  court. 

77*]  &T  *Why  not  as  well  object  to  the  bill, 
that  it  did  "not  allege"  that  the  ashes  were  not 
spread  on  the  land,  and  greatly  improved  it  ? 
Or  that  it  did  not  state  the  clay  used  to  be  of 
any  value,  or  that  better  soil  had  not  been  sub- 
stituted in  its  place,  &c.,  &c. 
LOCKW.  REV.  CAS. 


DURANT 

v. 

THE    SUPERVISORS    OF    ALBANY—  26 
Wend.,  66-109. 

See  Chancellor's  opinion,  Id.,  p.  67. 

Bill  in  Nature  of  Creditor's  Bill   for  -County 
Taxes. 

THE  Supervisors  of  Albany,  after  warrants 
for  enforcing  payment  of  county  taxes 
had  been  returned  unsatisfied,  filed  a  bill  sim- 
ilar to  a  judgment  creditor's  bill  after  return 
io  fieri  facias  of  nutta  bona.  Demurrer  to  the 
bill  overruled  by  Vice-  Chancellor.  On  appeal 
from  his  decree, 

The  Chancellor  sustained  the  bill  also,  hold- 
ing it  to  be  analogous  to  a  creditor's  bill  upon 
return  of  execution  at  law,  unsatisfied,  and 
that  the  complainants  had  exhausted  the 
remedy  which  the  Statute  gives  them  against 
the  property  of  the  defendant,  and  that  the 
suit  was  properly  instituted  in  the  name  of  the 
Supervisors  instead  of  the  County  Treasurer 
But, 

The  Court  of  Errors,  after  full  and  elaborate 
argument  by  counsel,  held  that  such  a  bill  does 
not  lie  at  the  suit  of  a  county  to  enforce  the 
payment  of  county  taxes,  and  that  if  the  law 
was  defective  in  this  particular,  it  was  the  duty 
of  the  Legislature  to  provide  the  remedy  ;  and 
that  it  did  not  belong  to  the  Court  of  Chancery 
to  amplify  its  jurisdiction  to  that  end. 


e  the  opinion  of  the  President  of  the 
Senate  (Bradish)  in  this  case,  reviewing  the 
history  of  creditor's  bills  in  England  and  this 
country. 


*TRIPP  v.  COOK— 26  Wend.,  143.  [*78 
Practice — Opening  Bids  for  Mortgaged  Premises. 

THIS  was  an  application  to  open  a  sale  of 
mortgaged  premises,  and  for  a  resale, 
which  the  Chancellor  refused.  The  questions 
presented  were  chiefly  of  fact,  viz.:  whether 
the  mortgagor  had  been  misled  by  the  mort- 
gagee, in  reference  to  the  foreclosure  of  the 
mortgage,  and  in  consequence  did  not  attend' 
the  sale. 

The  Chancellor  having  denied  the  applica- 
tion, the  defendant  appealed,  and  one  question 
made  was,  whether  as  he  had  allowed  the  bill 
to  be  taken  pro  confesso,  he  had  the  right  to 
appeal  from  this  order  ;  and  the  Court  of  Er- 
rors held  an  appeal  lay.  It  also  held,  that 
although  the  mortgagee  complained  also  of 
having  been  misled  by  the  mortgagor,  who 
had  represented  to  him  that  some  land  at  Ge- 
neva, which  he  had  taken  on  account,  was 
worth  $1,000,  whereas  it  was  not  worth  more 
than  $400,  yet  that  a  court  of  equity  would 
not,  in  settling  the  rights  of  parties,  look  be- 
yond the  transaction  in  regard  to  which  relief 
is  asked  by  one  party,  and  take  into  considera- 
tion other  and  different  transactions  set  up  by 
the  other  party  as  presenting  equities  on  his 
side  ;  and  it  was  held  that  the  case  of  M' Donald 
v.  Neilson,  2  Cow.,  139,  cited  and  relied  on  by 
the  Chancellor  as  an  authority  for  his  decision, 
did  not  sustain  or  sanction  it. 
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The  Chancellor's  decree  was  accordingly  re- 
versed by  11  to  6;  and  a  new  decree  made  by 
this  court,  giving  the  appellant  the  benefit  of 
the  sale  of  the  property  made  by  the  respond- 
ent since  the  master's  sale  to  the  amount  of 
the  excess  of  the  value,  $1,000. 


79*] 


*LE  GUEN 

v. 

GOUVERNEUR  & KEMBLE— 1  Johns.  Gas., 
436-524. 


Belief  in  Chancery  after  Trial  and  JuUgment  at 
Law — Judgment  or  Decree  as  to  wliat  is  Bind- 
ing Between  the  Parties — Appeal  from  Order 
Granting  Feigned  Issue — Costs  on  Appeal  on 
Reversal  of  Decree. 

THE  respondents,  Gouverneur  and  Kemble, 
as  factors  of  the  appellant,  Le  Guen,  Apr. 
13,  1795,  at  New  York,  sold  to  Lopez  and  Ri- 
vera about  600  bales  of  cotton,  and  12,000 
pounds  of  indigo  of  the  Isle  of  France, 
amounting  to  $122,415  in  the  whole  ;  for 
which  the  purchasers  gave  their  promissory 
notes,  payable  in  one  year,  with  interest  after 
60  days.  A  written  contract,  by  direction  of 
the  appellant,  was  entered  into  between  the 
respondents  and  the  purchasers  ;  and  among 
other  conditions  of  the  contract,  it  was  stipu- 
lated that  the  proceeds  of  the  articles  in  France, 
or  elsewhere,  should  be  first  applied  to  the 
payment  of  the  purchase  money;  and  further, 
that  the  respondents  "  might  have  it  in  their 
option  to  receive  the  whole  or  a  part  of  the 
amount  of  the  said  notes,  at  Havre  de  Grace, 
or  at  any  other  port  the  ship  carrying  the 
property  for  the  purchasers  might  discharge 
at  in  Europe." 

A  few  days  after  the  goods  were  shipped  on 
board  and  the  vessel  sailed  for  Havre  de  Grace, 
in  France,  where  she  arrived  about  July  1, 
1795  ;  from  thence,  by  direction  of  Gomez, 
who  was  on  board,  she  sailed  to  Hamburg, 
and  there  landed  the  goods,  which  were  after- 
ward reshipped  to  London  and  there  sold. 

The  appellant  made  repeated  applications 
to  the  respondents  or  their  agents,  to  make 
election  to  receive  the  purchase  money  out  of 
the  proceeds  of  the  articles  in  Europe,  to  give 
an  authority  by  which  the  appellant  might 
receive  the  surplus  thereof,  after  the  respond- 
ents had  retained  a  sufficient  sum  to  indem- 
nify them  for  all  their  advances  and  responsi- 
bilities on  account  of  the  appellant.  The 
respondents,  declining  to  follow  this  direction, 
and  to  make  the  election,  the  appellant  con- 
sidered them  as  having  thereby  substituted 
themselves  in  the  place  of  the  purchasers,  and 
become  liable  for  the  purchase  money  ;  and 
8O*]  thereupon  brought  an  action  at  *law  in 
the  Supreme  Court  of  this  State,  and  obtained 

1.— There  does  not  appear  to  be  anything  essen- 
tial to  the  right  understanding  of  this  case,  as  pre- 
sented to  the  court  on  appeal  from  the  Chancellor, 
contained  in  the  report  of  the  case,  in  the  Supreme 
Court  or  the  Court  of  Errors,  which  is  given  in  a 
note  to  this  case.  1  Johns.,  437-491.  Both  courts 
held  that  "  the  election  reserved  to  G.  and  K.,  by 
the  contract  with  Lopez  and  Rivera,  must  be  con- 
sidered for  the  benefit  of  Le  Guen,  the  respondents 
having  been  made  factors  for  the  benefit  of  the 
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a  final  judgment  against  the  respondents  for 
the  amount,  and  the  judgment  was  affirmed 
in  the  Court  of  Errors.1 

Before  the  trial  at  law,  two  of  the  pur- 
chasers (the  other  refusing  to  join),  Oct.  11, 
1796,  filed  a  bill  in  chancery  against  the  ap- 
pellant, the  respondents,  and  Lopez  the  other 
purchaser,  praying  relief  on  the  ground  of 
fraud  in  the  sale  ;  alleging  that  the  appellant 
had  represented  the  cotton  as  of  the  growth  of 
the  Isle  of  France,  whereas  it  was  in  truth  of 
the  growth  of  Surat,  and  the  indigo,  as  of  two- 
descriptions,  flotary  and  violet  copper,  when 
a  small  part  only  was  of  one  of  those  descrip- 
tions, and  the  remainder  of  different  kinds, 
and  that  the  appellant  had  produced  samplea 
agreeing  with  his  representation ;  that  the 
articles  proved  to  be  of  inferior  quality  tc- 
those  for  which  they  were  sold,  and  brought 
in  London  $20,000  less  than  they  would  have 
done  had  they  been  of  the  description  and 
quality  represented. 

The  appellant,  in  his  answer,  denied  fully 
and  positively  all  the  allegations  of  the  com- 
plainants, on  which  the  charge  of  fraud  was 
founded.  On  the  9th  of  May  following,  the 
respondents  put  in  their  answer  to  the  bill, 
declaring  that  they  did  not  know  that  the 
appellant  had  practiced  any  fraud  or  mis- 
representation in  the  sale,  and  on  the  20th  of 
June  following,  Lopez,  the  other  purchaser, 
put  in  his  answer,  which  agreed  in  substance 
with  that  of  the  appellant,  and  exculpated 
him  from  all  the  allegations  of  fraud  or  mis- 
representation. 

A  few  days  after  the  affirmance  of  the  judg- 
ment in  the  *Supreme  Court,  to  wit:  [*81 
Mar.  20,  1798,  the  respondents  filed  a  bill, 
also,  in  the  Court  of  Chancery,  against  the 
appellant,  stating  the  sale  of  the  cotton  and 
indigo,  the  suit  brought  by  Gomez  and  Rivera 
in  chancery,  and  that  they  had  obtained  an 
injunction  on  the  ground  of  fraud,  on  the 
part  of  the  appellant,  and  that  the  suit  re- 
mained undetermined  ;  and  praying  that  the 
appellant  might  be  enjoined  from  suing  out 
execution  on  the  judgment  against  them  in 
the  Supreme  Court,  as  it  would  be  unjust  to 
permit  him  to  receive  money,  until  it  was 
ascertained  whether  he  had  been  guilty  of  the 
fraud  alleged  by  the  purchasers.  The  bill 
concluded  with  praying  an  injunction  and  re- 
lief, and  an  injunction  issued  accordingly. 
June  7,  1798,  the  appellant  put  in  his  answer 
to  the  bill  of  the  respondents,  in  which  he  set 
forth  the  bill  filed  by  Gomez  and  Rivera,  and 
his  answer  to  that  bill,  in  which  he  explicitly 
denied  every  allegation  of  fraud. 

To  prevent  any  risk  or  inconvenience  to  the 
appellant,  the  Chancellor  ordered  the  respond- 
ents to  pay  the  amount  of  the  judgment  into 
the  Bank  of  N.  Y. ;  and  the  plaintiff  was  per- 
mitted to  draw  out,  unconditionally,  about 
$53,000  ;  the  residue  was  received  by  him  on 

appellant,  and  this  stipulation  being  incident  to 
the  trust  confided  to  them  G.  and  K.  could  not 
avoid  a  compliance  with  the  instruction  of  Le 
Guen,  as  to  the  exercise  of  the  right  of  election, 
without  violating  their  duty." 

"  That  the  proper  rule  of  damages  in  such  a  case, 
is  the  amount  of  the  sales  to  Lopez  and  Rivera,  de- 
ducting the  amount  of  the  demand  due  to  G.  and 
K.  from  Le  Guen." 
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giving  security  to  refund,  in  case  it  should 
Income  necessary  by  the  decree  of  the  court. 

After  publication  had  passed,  the  Cliancellor, 
Mar.  1,  1799,  directed  an  issue  to  be  tried  in 
the  Supreme  Court.  The  question  was  re- 
served "whether  the  respondents  were  pre- 
cluded by  the  antecedent  circumstances,  from 
insisting  on  the  alleged  fraud  as  a  ground  of 
relief."  The  Chancellor  held  that  they  were 
not  precluded,  and  confirmed  the  order  for 
the  trial  of  the  issue.  From  this  order  the 
present  appeal  was  brought  to  the  Court  of 
Errors. 

Three  questions  were  raised  : 

1.  Whether  inasmuch    as,  previous  to  the 
trial  at  law  between  the  appellant  and  respond- 
ents, they  had  full  notice  of  the  pretended 
fraud,  by  the  bill  exhibited  by  Gomez  and 
Rivera,  they  were  not  bound  if  they  meant  to 
avail   themselves    of    that    defense,   to  avail 
themselves  of  it  at  that  trial,  and  consequent- 
ly, whether  they  were   not  precluded  from 
urging  it  to  impeach   the  judgment  against 
them. 

2.  If  not  precluded,  whether  from  the  nat- 
82*]  ure  of  the  testimony  *in  the  cause,  it 
was  proper  that  there  should  be  an  issue  to  be 
tried  by  the  jury. 

2.  Whether  this  court,  being  regularly  in 
possession  of  the  cause,  with  all  the  evidence, 
will  not  decide  the  whole  controversy  between 
the  parties. 

RADCLIFF,  J.,  delivered  an  opinion  on  the 
first  point,  maintaining  that  the  judgment  of 
the  appellant  in  the  Supreme  Court  against 
the  respondents  did  preclude  the  latter  from 
maintaining  this  suit,  and  that  the  court 
ought  to  make  a  final  decree,  and  that  the  bill 
ought  to  be  dismissed.  With  this  opinion, 
Kent,  Benson,  J.T.,  and  Lansing,  Ch.  J.,  con- 
curred. Kent,  J.,  delivered  an  opinion,  in 
which  as  to  the  first  point,  he  says  : 

"The  suit  at  law  of  the  appellant  against 
the  respondents  was  a  special  action  on  the 
case,  for  a  breach  of  their  duty  as  factors  in 
refusing  to  elect  to  receive  the  amount  of  the 
notes  in  Europe,  and  to  give  the  appellant  the 
requisite  authority  for  that  purpose.  In  con- 
sequence of  this  default,  the  respondents  be- 
came, in  respect  to  the  extent  of  the  remedy, 
substituted  in  the  place  of  Gomez  &  Co.,  and 
responsible  (to  the  appellant)  for  the  amount 
of  the  property.  The  breach  of  duty  reached 
to  the  whole  property,  and  the  principal  had 
a  right  to  abandon  it  to  them,  and  to  regard 
them  as  appropriating  the  whole  to  their  own 
use.  This  was  the  amount  of  the  decision  in 
the  suit  at  law. 

"  Placed  in  the  situation  of  Gomez,  Lopez 
and  Rivera,  and  subject  to  their  burdens,  the 
respondents  took,  of  course,  their  advantages, 
and  succeeded  to  the  same  means  of  defense. 
This  is  an  universal  principle  of  law  and  jus- 
tice. 

"The  respondents  were,  accordingly,  com- 
petent to  set  up  as  a  defense  in  the  suit  at  law, 
the  fraud  alleged  in  the  present  action,  and 
there  was  nothing  in  the  form  of  the  action 
which  precluded  them  from  doing  it.  The 
respondents  were  sufficiently  apprised  of  the 
allegation  of  fraud,  and  that  it  was  contem- 
plated by  Gomez;  and  Rivera,  as  a  defense 
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against  the  notes.  They  were  informed  of 
this  by  the  bill  previously  exhibited  by  Gomez 
and  Rivera,  in  the  court  below.  All  the  testi- 
mony now  produced,  was,  for  anything  that 
appears  to  the  contrary,  equally  wilhin  their 
power  then  as  now,  and  yet  no  effort  was 
made  to  produce  it.  They  have  ehopen  to 
*abide  by  one  species  of  defense  and  to  [*83 
waive  another,  and  like  other  litigants  in 
similar  cases,  they  must  be  concluded  by  their 
election." 

He  considers  the  other  two  questions  ;  but 
as  the  second  point  is  chiefly  a  review  of  the 
evidence  in  the  cause,  it  is  sufficient  to  state 
that  he  agreed  that  the  "  cause  ought  to  have 
been  decided  in  the  court  below,  without  the 
useless  delay  and  expense  of  a  trial  at  law." 

Thirdly,  he  considers  the  question,  "  having 
the  merits  before  us.  shall  we  not  decide  fin- 
ally between  the  parties  ?" 

"  I  cannot  bring  my  mind  to  doubt  the 
authority  of  this  court."  He  cites  a  number 
of  authorities  from  P.  Wms.  and  Bro.  P.  C., 
to  prove  that  this  is  the  "established  rule  of 
the  House  of  Lords,  in  England,  upon  appeal  " 
—  "  to  give  such  a  decree  as  the  court  below 
ought  to  have  given." 

LEWIS,  J.,  dissented. 

The  decree  was,  accordingly,  that  the  order  of 
the  Chanceller  appealed  from  xhovld  be  reversed, 
and  the  bill  of  the  complainants 


Costs  and  damages  to  be  assessed  against 
the  respondents,  having  been  moved  for  on 
the  part  of  the  appellant,  the  court  took  time 
to  consider,  and  after  argument  and  advise- 
ment, decided  : 

1.  That  if  judgment  be  given  in  the  court 
below  against  the  plaintiff,  and  he  bring  error, 
and  the  judgment  of  the  court  below  be  re- 
versed, he  recovers  only  the  costs  of  the  suit 
below  ;    because  the  court  of   review  gives 
such  judgment  as  the  court  below   ought  to 
have  given,  and  no  other,  and  it  would  be 
unreasonable  to  compel  a  party  in  a  case  of 
reversal  to  pay  costs  for  the  error  of  the  court 
below. 

2.  If  the  plaintiff  below  recover,  and   the 
defendant  below  bring  error  and  reverse  the 
judgment,  he  obtains  no  costs,  unless  it  be  the 
costs  of  the  court  below,  up  to  the  judgment. 

The  decree  as  to  costs,  therefore,  was  that 
"  the  respondents  should  pay  to  the  appellant 
the  costs  only  of  the  proceedings  in  the  court 
below,  up  to  the  time  that  Ihe  order  for  an 
issue  was  made  absolute,  and  that  each  party 
pay  his  own  costs  on  the  appeal." 


*McVICKER,  PHILIPS  AND  STEW-  [*84r 
ART,  Appellants, 

v. 

WOLCOTT,  GRACTE,  ET  AL.,  Respondents— 
4  Johns.,  510. 

Not  reported  in  Ch.,  but  opinion  of  Lansing,  Chan- 
cellor, Kiven  4  Id..  515. 

Relief  in  Court  of  Equity,  after  Trial  and  Judg- 
ment at  Law. 

A  SUIT  was  pending  in  the  Supreme  Court 
by  the  appellants  to  recover  the  amount  of 
certain  advances  made  by  them,   under    an 
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agreement,  to  a  third  party.  By  consent  of 
parties,  the  cause  was  referred  to  three  referees, 
and  the  usual  rule  entered  for  that  purpose. 
The  cause  was  fully  heard  before  them,  two 
of  whom  in  Jan/,  1807,  made  a  report  in  favor 
of  the  appellants  for  $3,740.  The  other 
referee  did  not  concur.  Soon  after,  and  before 
any  judgment  could  be  obtained  on  the  report, 
the  respondents  filed  their  bill  in  chancery 
against  the  appellants,  and  an  injunction  was 
awarded  to  restrain  the  appellants  from  prose- 
outing  their  suit  at  law,  until  the  further 
order  of  the  Court  of  Chancery. 

The  bill  charged,  among  other  things,  that 
the  appellants  had  been  reimbursed  for  their 
advances  by  Cruden,  who  was  a  party  to  the 
agreement  alluded  to  above  ;  that  the  suit  at 
law  was  prosecuted  by  them  for  Cruden's 
benefit,  who  was  also  with  the  other  parties  to 
the  agreement,  made  a  defendant  in  the  bill. 

On  the  filing  of  the  appellants'  answer,  deny- 
ing the  facts  charged  in  the  bill,  they  moved 
to  dissolve  the  injunction,  which  motion,  Lans- 
ing, Chancellor,  denied  with  costs  of  resisting 
it.  The  Chancellor  says:  "  The  defendants 
at  law,  I  rather  thought,  could  not  there  have 
availed  themselves  of  the  defense  they  set  up 
before  me ;  and  so  thinking,  I  decided  the 
point  according  to  my  impression  at  the  time, 
leaving  it  open  for  a  further  discussion  at  the 
hearing.  The  complainants  alleged  in  their 
bill  that  they  were  unable  for  want  of  suf- 
ficient proofs,  or  any  confession,  or  discovery, 
to  show  several  facts  material  to  their  defense, 
and  which  they  particularized,  without  a  dis- 
covery, by  the  defendant  (in  this  suit),  which 
has  always  been  deemed  a  good  reason  for  re- 
sorting to  chancery.  . 

The  Court  of  Errors  reversed  the  order. 
&&*]  Van  Ness  and  *Spencer,  JJ.,  delivering 
opinions  in  favor  of  reversal,  and  Kent,  Chan- 
cellor, declaring  himself  of  the  same  opinion. 
The  court  first  decided  a  preliminary  question, 
as  to  the  right  to  appeal  from  such  an  order, 
holding  it  to  be  within  their  jurisdiction  by 
the  statute  regulating  the  proceedings  of  the 
Court  of  Errors. 

The  court  also  held  that  a  court  of  chancery 
will  aid  a  defendant  in  obtaining  a  discovery 
before  a  trial  at  law,  and  not  after.  Van  Ness, 
J.,  says  :  "  Granting  for  a  moment  that  such 
answer  would  have  furnished  the  respondents 
with  a  complete  defense,  still  as  they  omitted 
to  take  the  necessary  steps  to  possess  them- 
selves of  that  answer,  before  the  trial  at  law, 
which  they  might,  and  if  they  deemed  it  im- 
portant, ought  to  have  pursued,  they  are  now 
too  late.  I  am  satisfied  that  the  appellants, 
notwithstanding  they  have  answered  the  bill, 
are  at  full  liberty  to  avail  themselves  of  this 
objection." 

SPENCER,  J. ,  held  tJie  same  doctrine,  and  the 
order  was  accordingly  reversed. 


KING?;.  BALDWIN— 17  Johns.,  384. 
In  Ch.,  2  S.  C.,  Johns.  Ch.,  554. 

Relief  in  Chancery  after  Trial  and  Judgment  at 
Law — Laches  of  Holder  of  Note,  &c. 

THE  appellant,  King,  filed  his  bill  before  the 
Chancellor,  to  be  relieved  against  a  judg- 
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ment  obtained  against  him  as  a  surety  for  the 
payment  of  a  promissory  note,  which  Baldwm 
held  against  one  Fowler.  King  had  defended 
the  suit  on  the  note,  on  the  ground  that  he  had 
been  discharged  by  the  laches  of  the  holder  ; 
that  he  had  informed  Baldwin  of  the  failing 
circumstances  of  F.,  the  maker,  who  after- 
ward failed,  and  took  the  benefit  of  the  In- 
solvent Act ;  and  it  was  proved,  in  the  present 
case,  that  K.  had  frequently  urged  B.  to  sue 
F. ;  but  that  B.  said  he  believed  F.  to  be  an 
honest  man,  and  he  would  not  trouble  him  ; 
that  he  would  as  soon  lose  his  debt  as  prosecute 
him  for  it. 

The  judge  at  the  Circuit,  held  the  evidence 
not  a  eood  defense. 

8(>*]  ~  *The  Chancellor,  Kent,  dismissed  the 
bill  with  costs  ;  because  the  question  had 
been  already  tried  at  law,  where  the  defense 
was  as  good  as  in  equity,  if  a  valid  one ;  that 
having  made  the  defense,  and  it  having  been 
overruled  at  law,  he  can  not  afterwards  on  the 
same  facts  obtain  relief  against  the  judgment 
thus  obtained,  but  should  have  excepted  and 
prosecuted  his  writ  of  error  ;  or  on  the  refusal 
of  the  holder  to  sue  F.,  should  have  riled  his 
bill  to  compel  him  to  go  on.  On  appeal  from 
this  decree, 

The  Court  of  Errors  reversed  it.  for  which 
the  reasons  were  assigned  by  Mr.  Justice  Spen- 
cer, who  was  in  favor  of  reversal.  He  held 
that  the  plaintiff  having  offered  on  the  trial  at 
law,  to  prove  the  facts  which  he  relies  on  in 
his  bill,  and  the  evidence  being  rejected  by  the 
judge,  he  may  have  relief  in  equity,  as  the 
question  of  the  defense  being  a  good  one  at 
law,  was  doubtful ;  and  as  the  facts  proved 
discharged  the  surety. 

On  the  question  of  reversal,  the  court  stood  13 
to  13,  when  the  President  of  the  Senate  (Lt.-Gov. 
'Taylor)  gave  his  casting  vote  for  reversing  the 
Chancellor's  decree. 

Jgp"Mr.  Greenleaf  has  put  this  case  among 
his  "overruled, denied  and  doubted  cases,"  with 
this  note.  "Denied  in  Warner  v.  Bearddey,  8 
Wend.,  198,  by  the  Chancellor,  who  says  :  'it 
also  stands  in  opposition  to  the  decisions  of 
most,  if  not  all,  of  the  States  in  the  Union 
where  the  question  has  arisen.'  " 

We  apprehend  that  Mr.  Greenleaf  has  rather 
hastily  placed  this  cause  among  cases  over- 
ruled^ or  denied,  for  in  the  Same  case  (War- 
ner v.  Beardsley),  a  little  further  on,  the  Chan- 
cellor says:  "as  that  case  (King  v.  Baldwin) 
was  decided  by  the  court  of  dernier  resort,  it 
must  probably  be  considered  as  binding  author- 
ity in  all  cases  coming  directly  within  that  decis- 
ion." It  is  true  that  he  had  already  said  that 
"  Paine  v.  Packard,  was  overruled  by  the 
Chancellor  in  King  v.  Baldwin.  But  how  the 
Chancellor  can  be  properly  said  to  have  over- 
ruled a  case  then  just  decided  by  the  Supreme 
Court,  the  relative  jurisdiction  of  the  two 
tribunals  makes  it  difficult  to  understand.  Nor 
is  it  easy  to  discover  on  what  special  ground 
the  CJiancellor,  in  the  case  of  King  v.  Baldwin, 
*dissents  from  the  doctrine  of  the  Su-  [*87 
preme  Court  in  Paine  v.  Packard,  while  he 
cites  without  doubting  its  authority  or  correct- 
ness, the  case  of  The  People  v.  Jansen,  7  Johns., 
332  ;  see,  also,  People  v.  Berner,  13  Johns.,  383; 
Powell  v.  Waters,  17  Johns.,  -175. 
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As  to  the  other  point  decided  by  the  Court 
of  Errors,  in  Kingv.  J3aldwin,viz. :  that  a  court 
of  equity  may  entertain  a  bill  to  relieve  a  party 
who  has  made  an  unsuccessful  attempt  to  offer 
such  a  defense  in  evidence  in  a  court  of  law, 
it  is  of  worse  than  doubtful  authority.  It  is  a 
strange  and  anomalous  decision.  If  carried 
into  practical  operation,  it  would  make  the 
Court  of  Chancery  a  court  of  revision,  in  every 
case  where  a  doubtful  defense  of  every  species 
had  been  overruled  in  a  court  of  law. 

And  in  the  case  of  Berry  v.  Thompson,  17 
Johns. ,  486,  in  Court  of  Errors  ;  in  Chancery, 
3  Johns.  Ch.,  395,  this  precedent  seems  re- 
pudiated by  the  Court  of  Errors.  It  was  there 
held  that  where  a  party  is  sued  at  law,  on 
notes  alleged  by  him  to  be  usurious,  and  he 
suffers  a  verdict  and  judgment  to  be  taken 
against"  him,  without  making  any  defense,  or 
applying  to  the  Court  of  Chancery,  in  due  sea- 
son, he  is  concluded,  and  is  not  entitled  to  re- 
lief in  equity,  and  the  Chancellor's  decree  dis- 
missing the  bill,  was  affirmed  with  costs. 


MARSHALL  AND  W.  JENKINS 

v. 

DEGROOT,      Administratrix,     &c.— 1     Cai. 
Gas.,  121-123. 

Joint  Debt — Judgment    Creditor's   Bill  against 
Administratrix  of  One. 

A  PPEAL  from  chancery.     J.  G.  and  J.  G., 

ix  Jr.,  and  Degroot,  the  defendant's  intestate, 
made  their  joint  promissory  note  for  £133, 
payable  to  the  appellants.  Degroot  died  in- 
testate. The  appellants  prosecuted  the  surviv- 
ing makers  of  the  note  to  judgment,  issued  a 
Jieri facias  into  the  county  where  they  resided, 
which  was  returned  nulla  bona,  and  they  have 
since  become  insolvent,  but  the  administratrix 
has  sufficient  assets  from  the  intestate  to  satisfy 
88*]  the  debt.  The  bill  *praying  that  the 
appellant's  judgment  might  be  satisfied  out  of 
these  assets,  was,  on  a  general  demurrer,  dis- 
missed by  the  C/iancellor  with  costs. 

The  Chancellor  (Lansing)  says  :  "  This  case 
presents  the  naked  facts  of  a  joint  debt  and 
survivorship,  and  I  think  must  be  determined 
on  the  rule  which  obtains  at  law,  and  if  so,  the 
bill  can  not  be  sustained.  In  giving  this  opin- 
ion, I  regret  that  the  rule  is  so  well  established 
as  to  oblige  me  to  conform  to  it.  The  inclina- 
tion of  my  mind  was  to  afford  relief,  if  I  could 
discover  any  principles  which  would  bear  me 
out  in  it ;  but  thinking  as  I  do,  respecting  the 
legal  principles  governing  this  case,  I  dismissed 
the  bill  with  costs." 

The  respondents  not  appearing  to  argue  the 
case,  it  was  heard  ex-parte. 

The  Court-  of  Errors  reversed  the  decree, 
THOMPSON,  J.,  delivering  the  opinion  of  the 
court.  He  said :  "  The  only  question  is, 
whether  where  three  persons  make  a  promis- 
sory note,  one  dies  intestate  but  solvent,  and 
the  two  survivors  become  insolvent,  the  esta'e 
of  the  deceased  can  in  equity  be  charged  with 
the  payment  of  the  note.  I  have  not  been  able 
to  discover  any  principles  of  justice,  on  which 
it  can  be  exonerated.  It  is  a  rule  applicable 


to  proceedings  in  courts  of  law,  that  where 
two  are  jointly  bound  and  one  dies,  the  sur- 
vivor must  be  prosecuted,  and  an  action  can 
not  be  maintained  against  the  representatives 
of  the  deceased.  This  is,  however,  a  rule  con- 
trolling the  remedy,  and  not  determining  the 
right.  Courts  of  equity  daily  give  relief  where 
the  remedy  at  law  is  extinguished."  "  I  have 
looked  very  fully  into  the  cases  referred  to  by 
the  appellant's  counsel,  which  I  think  fully 
established  both  the  right  and  the  practice  of 
courts  of  equity  in  giving  relief  in  cases  of  this 
description." 

Decree  of  the  Chancellor  reversed. 


The  other  two  defendants  do  not  ap- 
pear to  have  been  joined  in  this  suit  against 
the  administratrix,  by  the  report  of  this  case, 
as  given  in  Caines.  That  such  a  bill  would 
now  be  held  bad  on  a  demurrer  for  want  of 
proper  parties,  there  can  not  be  a  doubt. 


*J.  JACKSON  ET  AL.,  Appellants,  [*89 
•  v. 

W.  B.  HART,  Respondent— 11  Wend.,  343-361. 

Not  reported  in  Ch.,   but  Chancellor's  opinion 
given,  11  Wend.,  346-348. 

Effect  of  Denial  of  Equity  of  Bill,  by  Oath  of 
Defendant,  to  New  Matter  in  Avoidance. 

APPEAL  from  chancery.  W.  B.  Hart,  the 
respondent,  filed  his  bill  to  be  relieved 
from  the  payment  of  a  $5,000  note,  which  he 
alleged  to  have  been  given  in  renewal  of  a 
loan  previously  made  to  him  by  J.  Jackson, 
May  30,  1826,  for  $5,000  at  30  days,  and  for 
which  he  gave  him  a  note  for  $5,000,  and 
hypothecated  to  J.  130  shares  of  the  Jefferson 
Ins.  Co.,  which  he  alleged  to  be  worth  $47  per 
share ;  that  June  14,  he  borrowed  a  further 
sum  of  $4,000  from  J.,  for  which  he  also  gave 
him  a  note  at  60  days,  and  hypothecated  103 
other  shares  of  the  same  stock,  and  that  Jack- 
son retained  $200  as  interest ;  that  when  the 
first  note  became  due,  June  28,  he  applied  for 
a  renewal,  and  gave  a  new  note  for  the  $5,000 
first  lent,  and  paid  him  $225  as  interest,  that 
being  demanded  by  Jackson  as  a  condition  for 
renewing  the  loan.  These  two,  he  stated, 
were  the  only  loans  ever  made  to  him  by  J., 
and  the  bill  required  J.  to  answer  whether  he 
ever  made  any  other.  The  bill  stated  that 
Jackson  had  transferred  the  stocks  to  D.  Jack- 
son, the  other  defendant,  and  the  note  of  June 
28,  to  one  B.  Hart,  who  was  also  a  party  to 
the  bill,  and  who  had  commenced  a  suit 
against  him  upon  it ;  also  that  J.  Jackson  had 
sued  him  on  the  note  of  June  14.  The  bill 
prayed  an  injunction  staying  the  suits,  and 
prohibiting  a  transfer  of  the  stocks,  and  asked 
an  account,  and  that  the  notes  might  be 
canceled. 

The  defendant,  J.  Jackson,  in  his  answer, 
admitted  the  two  loans  and  the  hypothecation 
of  the  stocks  ;  but  as  to  the  note  of  June  28,  he 
answered  that  that  note  was  not  in  renewal  of 
the  note  of  May  30,  1826,  there  never  having 
been  any  such  note,  nor  for  the  renewal  of  the 
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other  note,  but  for  a  further  loan  of  $5,000, 
and  that  lie  lent  the  same  to  Hart,  upon  his 
f)O*J  representation  that  he  was  a  man  *of 
large  real  and  personal  estate,  &c.,  and  with- 
out taking  any  security  therefor. 

The  cause  was  heard  on  the  pleadings  and 
proofs  before  the  Vice- Chancellor  of  the  First 
Circuit,  in  Jan.,  1830,  who  decreed  upon  the 
evidence  in  the  case,  and  the  allegations  of  the 

Jarties  in  the  bill  and  answer,  that  the  note  of 
une  28  was  given  as  and  for  a  renewal  of  the 
loan  of  May  30,  and  not  for  an  original  or 
further  loan  of  money  ;  that  the  note  of  June 
28  was  transferred  to  the  defendant,  B.  Hart, 
in  the  ordinary  course  of  business,  and  he  was 
entitled  to  claim  payment  thereof,  and  that  the 
transfer  of  stocks  to  D.  Jackson,  the  other  de- 
fendant, being  to  secure  a  precedent  debt,  D. 
Jackson  was  not  entitled  to  retain  the  same, 
and  accordingly  directed  the  stocks  to  be  sold, 
and  the  proceeds  to  be  applied  first  to  the  pay- 
ment of  the  note  of  June  28,  and  the  residue 
to  the  note  of  June  14.  Execution  to  issue  for 
balance,  and  J.  Jackson  to  pay  the  complain- 
ant's costs.  J.  and  D.  Jackson  appealed  to 
the  Chancellor  from  this  decree,  who  in  Oct., 
1832,  affirmed  it  with  costs.  Upon  appeal  from 
the  Chancellor's  decree  of  affirmance, 

The  Court  of  Errors  reversed  the  decision  of 
the  Vice-Chancellor  and  Chancellor.  Senator 
Tracy  who  delivered  an  opinion  in  favor  of 
reversal,  in  regard  to  the  part  of  the  answer  of 
J.  Jackson,  alleging  that  the  note  of  June  28, 
was  for  a  new  loan,  and  not  a  renewal  of  the 
first  loan,  says  :  "To  overcome  this  direct  and 
unequivocal  denial  and  assertion  of  the  de- 
fendant, the  complainant  has  produced  no 
testimony  that,  on  any  safe  principle  of  evi- 
dence, can  be  deemed  sufficient.  The  im- 
probability that  the  defendant,  should  loan  so 
large  a  sum  as  $5,000  for  45  days,  without 
security  and  without  interest,  to  a  person  al- 
most a  stranger,  of  whom  he  knew  nothing, 
except  that  he  was  in  pressing  want  of  money, 
would  certainly  go  far,  if  the  testimony  was 
otherwise  nearly  balanced,  to  convince  every 
one  of  the  falsity  of  the  defendant's  statement. 
But  it  is  not  a  question  of  balanced  testimony; 
it  is  all,  as  far  as  the  proof  of  witnesses  is  con- 
cerned, in  one  scale.  The  complainant  has 
voluntarily  appealed  for  the  evidence  of  the 
fact,  to  the  defendant's  oath  ;  and  having  done 
Ol*]  so,  the  evidence  thus  elicited,  *must  be 
taken  for  true,  unless  disproved.  The  answer 
as  to  this  fact  is  directly  responsive  to  the 
complainant's  bill  and  in  a  matter  necessary  to 
the  complainant's  equity  ;  and  where  this  is 
the  case,  as  much  again  evidence  is  required  to 
establish  his  allegation  as  if  he  had  not  made  a 
witness  of  the  defendant.  If  the  defendant's  tes- 
timony on  this  point  be  entirely  discredited,  it 
will  only  leave  the  complainant  without  proof  in 
any  way  in  regard  to  his  allegation.  He  dis- 
credits his  own  witness,  by  way  of  impeaching 
his  veracity,  without  otherwise  supptying  the 
evidence  which  he  has  vainly  sought  from  him, 
which  evidence  he  must  have  from  some 
quarter,  in  order  to  support  his  complaint. 

"I  feel  constrained,  therefore,  by  a  necessary 
and  well  established  principle  of  law.  to  dissent 
from  the  decree  of  the  Vice- Chancellor,  and  to 
vote  for  reversing  the  Chancellor's  decision 
affirming  that  decree." 
242 


From  this  decision  Savage,  Ch.  J.,  dissentedr 
holding  that  upon  the  evidence,  the  pretense 
of  J.  Jackson,  of  a  new  loan  of  $5,000,  with- 
out security  and  without  interest,  was  so  com 
pletely  discredited,  that  under  the  account 
given  of  the  transaction  by  the  defendant,  and 
the  absence  of  proof  to  support  it,  the  com- 
plainant was  entitled  to  relief,  and  that  the 
decree  of  the  Chancellor  should  be  affirmed. 

Tlie  Court,  however,  reversed  the  decree,  13  Sen- 
ators voting  for  reversal,  and  the  Ch.  J.  and  .7 
Senators  for  affirmance. 


See  Hart  v.  Ten  Eyck,  2  Johns.  Ch., 
62,  where  Chancellor  Kent  held  that  where  an 
answer  is  put  in  issue  by  filing  a  replication, 
what  is  confessed  and  admitted  need  not  be 
proved  ;  but  where  a  distinct  fact,  by  way  of 
avoidance,  is  insisted  on  by  the  answer,  he 
must  prove  the  fact  so  insisted  on  in  defense. 

An  appeal,  however,  was  taken  in  the  cause, 
and  Mr.  Johnson,  the  reporter,  in  a  note  to 
the  case  in  his  digest,  says  ."Spencer,  Ch.  J.. 
gave  a  different  opinion  as  to  the  latter  posi- 
tion, in  which  a  majority  of  the  Court  of 
Errors  concurred,  but  as  the  case  was  expected 
to  come  up  again,  and  the  reporter  not  pos- 
sessing the  reasons  of  the  court,  the  case  was- 
not  reported." 

(1  Johns.  Dig.,  225,  sec.  514.) 


*  JENKINS  ET  AL.  [*92T 

WILD  AND  JENKINS— 14  Wend.,  539. 

Decree — Final  01  Interlocutory? 

THIS  was  an  appeal  from  an  order  or  decree 
of  the  Chancellor,  settling  the  principles  of 
the  decree,  but  ordering  a  reference  to  a  master 
to  restate  the  accounts,  &c.,  upon  the  coming' 
in  of  whose  report,  a  subsequent  final  order  or 
decree  was  to  be  made,  and  the  question  arose, 
on  a  motion  to  quash  the  appeal,  for  having 
been  brought  after  15  days,  whether  this 
decretal  order  was  to  be  considered  as  a  final 
decree  within  the  Statute,  or  an  interlocutory 
order  or  decree  from  which  an  appeal  must  be 
brought  within  15  days. 

The  Court  of  Errors  held  that  this  decretal 
order,  though  it  disposed  of  the  main  ques- 
tions in  the  cause,  and  settled  the  principles  of 
the  final  decree,  was  not,  however,  a  final 
decree  of  itself,  and  that  it  was  also  well  set- 
tled, that  the  15  days  were  to  run  from  the 
notice  of  the  decree  by  the  party  entering  the 
order,  to  the  party  appealing,  unless  the  party 
appealing  had  entered  the  order  appealed 
from.  The  cases  of  Kane  v.  Whittick,  8  Wend., 
219;  Travis  v.  Caters,  12  Johns.,  500;  and 
Jaques  v.  The  M.  E.  Church,  17  Johns.,  55£, 
are  referred  to,  as  to  what  are  interlocutory 
or  final  decrees.  But  as  no  notice  of  the  entry 
of  the  order  appealed  from  had  been  given  to 
the  appellant's  solicitor,  the  court  held  that 
the  appeal  was  well  brought,  although  the 
appellant's  solicitor  had  actual  knowledge  of 
the  entry  of  the  order,  no  formal  notice  in 
writing  having  been  served  upon  him  by  the 
opposite  party  to  limit  the  time  of  appeal. 

Motion  to  quash  appeal  denied. 
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PENNIMAN  9.  MEIGS—  9  Johns.,  325;  over- 
ruled by  case  of  CKOWNINSHIELD  v.  STUR- 
OES  —  4  Wh.,  122,  &c.;  OGDEN  v.  SAUND- 
ERS,  &c.,  —  Id.;  MATAER  v.  BUSH—  16 
Johns.,  233;  ROOSEVELT  v.  CEBRA  —  17 
Johns.,  108;  overruled  as  ante.,  NEW  LOAN 
OFFICERS  OF  ALBANY  v.  CAPRON  —  17 
Johns.,  44;  ROOSEVELT  v.  KELLOGG—  20 
Johns.,  208. 

Effect  of  Discharge  of  Debtor  from  his  Debts, 
under  State  Insolvent  Laws,  on  Contract. 

IN  the  case  of  Penniman  v.  Meigs,  an  action 
of  assumpsit  was  brought  upon  a  promis- 
sory note  given  in  Connecticut,  after  which 
the  defendant  removed  to  Albany,  and  thence 
a  short  time  before  the  note  was  given,  to  the 
State  of  Rhode  Island.  After  the  giving  of 
the  note,  the  defendant  obtained  his  discharge 
under  the  Insolvent  Act  of  this  State,  dis- 
charging his  person  and  future  acquisitions 
from  the  debt.  A  verdict  having  been  found 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  a  new  trial  was  granted. 

Per  Curiam.  There  can  be  no  doubt  that 
we  are  bound  to  consider  a  discharge  under 
the  Insolvent  Act  of  this  State  as  a  bar  to  all 
suits  brought  here  upon  antecedent  contracts, 
wherever  made.  The  Statute  is  peremptory, 
and  binding  on  our  courts.  It  was  for  the 
wisdom  of  the  Legislature  to  say  whether 
foreign  contracts  should  be  exempted  from  the 
operation  of  our  Insolvent  Acts,  but  they  have 
not  made  any  such  exception.  New  trial 
granted. 


This  decision  seems  to  have  been  ac- 
quiesced in  by  the  profession  in  this  State, 
until  the  decision  of  the  Supreme  Court  of  the 
U.  S.,  in  the  case  of  Sturges  v.  Crowninshield, 
4  Wh.,  122.  That  was  an  action  of  assumpsit 
brought  in  the  Circuit  Court  of  Mass.,  and  the 
defendant  pleaded  his  discharge,  obtained  in 
1812,  under  the  Insolvent  Act  of  the  State  of 
N.  Y.,  Apr.  3,  1811.  The  two  notes  on  which 
the  suit  was  brought  were  dated  at  N.  Y., 
94*]  *Mar.  22,  1811,  before  the  Insolvent 
Act  was  passed.  To  the  plea  of  discharge, 
there  was  a  general  demurrer  and  joinder. 

After  elaborate  argument  of  the  question  of 
the  constitutionality  of  the  Act  :  1.  As  to  the 
right  of  a  State  to  pass  any  bankrupt  law,  and 
whether  the  power  was  not  exclusively  vested 
in  Congress  by  the  Constitution  ;  and  2. 
Whether  the  Insolvent  Act  of  N.  Y.  was  not 
"  a  law  impairing  the  obligation  of  contracts," 
like  that  in  question  in  the  case. 

The  Supreme  Court  of  the  U.  S.  decided  :  1. 
That  since  the  adoption  of  the  Constitution  of 
the  U.  S.,  a  State  has  authority  to  pass  a 
bankrupt  law,  provided  it  does  not  impair  the 
obligation  of  of  contracts,  within  the  meaning 
of  the  Constitution  (Art.  I,  sec.  10);  and  pro- 
vided there  be  no  Act  of  Congress  in  force  to 
establish  a  uniform  system  of  bankruptcy, 
conflicting  with  such  law. 

2.  That  the  Act  of  N.  Y.  of  Apr.  3,  1811, 
which  not  only  liberates  the  person  of  the 
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debtor  but  discharges  him  from  all  liability 
for  any  debt  contracted  previous  to  his  dis- 
charge, on  his  surrendering  his  property  in  the 
manner  it  prescribes,  so  far  as  it  attempts  to 
discharge  the  contract,  is  a  law  impairing  the 
obligation  of  contracts,  within  the  meaning  of 
the  Constitution,  and  was  not  a  good  plea  to 
discharge  the  defendant  from  the  debt  in  the 
case  before  the  court,  and  to  that  effect  was 
the  certificate  to  the  Circuit  Court. 

At  the  same  time  the  case  of  McMillan  v. 
McNeill,  4  Wh. ,  209,  came  before  the  court. 
McMillan  owed  McNeill  $700,  paid  for  him  as 
his  surety,  in  1813,  at  Charleston,  S.  C.,  after 
which  McMillan  removed  to  La.,  and  in  1815 
was  discharged  under  a  law  of  1808  of  that 
State,  as  well  in  his  person  as  his  future  prop- 
erty, from  all  his  debts.  Previous  to  this  he 
had  obtained  a  discharge  along  with  his  for- 
eign partners,  under  the  Bankrupt  Law  of 
Great  Britain,  which  was  also  pleaded. 

The  Supreme  Court  of  the  U.  S.  held  that 
the  discharge  under  the  Act  of  La.  was  no  bar, 
although  it  was  passed  before  the  debt  in  ques- 
tion was  contracted  ;  that  it  made  no  differ- 
ence in  the  application  of  the  principle  in  this 
case,  McNeill  the  plaintiff  being  a  resident  of 
another  state,  and  the  same  judgment  was 
given.  See,  also,  Dartmouth  *College  [*95 
v.  Woodward,  4  Wh.,  518,  as  to  state  laws  im- 
pairing the  obligation  of  contracts  ;  also,  case 
of  Owings  v.  Speed,  5  Wh.,  420-421  ;  Green  v. 
Biddle,  8Wh.,l,  108. 

After  the  foregoing  decision  of  the  Supreme 
Court  of  the  U.  S.,  the  first  question  that  seems 
to  have  been  presentedjto  the  Supreme  Court  of 
this  State,  upon  the  effect  of  a  discharge  under 
the  Insolvent  Act  of  the  State  was  made  in  the 
case  of  Mather  v.  Bush,  16  Johns.,  233,  May, 
1819.  That  was  a  motion  to  set  aside  v.  fieri 
facias,  on  the  ground  that  the  defendant  was 
duly  discharged  from  all  his  debts  under  the 
Act  of  Apr.  12,  1813.  The  judgment  was 
entered  up  in  May,  1817,  on  a  contract  made 
in  1816,  and  both  parties  were  at  the  time  of 
passing  the  Act,  and  ever  since,  had  been 
citizens  of  this  State.  Several  similar  applica- 
tions having  been  made  in  other  causes,  coun- 
sel were  heard  for  the  different  parties.  The 
opinion  of  the  court,  however,  embraces  only 
the  motion  to  set  aside  the  fieri  facias  in  this 
case. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court.  He  says : 

"  Were  it  not  for  the  decision  pronounced  in 
the  Supreme  Court  of  the  U.  S.,  at  the  last 
term,  we  should  not  hesitate  for  a  moment  in 
ordering  the  execution  in  this  cause  to  be  set 
aside,  as  irregularly  and  illegally  issued  ;  and 
nothing  but  the  consideration  that  that  court 
has  a  paramount  and  controlling  jurisdiction  in 
cases  involving  a  construction  of  the  Constitu- 
tion of  the  U.  S.,  has  induced  this  court  to 
permit  the  question  as  to  the  constitutionality 
of  the  Insolvent  Law  to  be  argued.  The  re- 
spect which .  we  feel  and  -owe  to  the  court  of 
the  last  resort,  must  induce  us,  whatever  may 
be  our  individual  opinions,  to  surrender  them 
up  and  yield  that  obedience  which  the  Consti- 
tution and  laws  of  the  U.  S.  exact  of  us. 

We  are  decidedly  of  opinion  that  neither  of 
these  cases  (Sturges  v.  Crowninshield  and 
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McMillan  v.  McNeilt)  decide  the  question  pre- 
sented in  this  case,  and  that  there  is  a  material 
and  manifest  distinction  between  them.  In  the 
leading  case,  the  court  cautiously  declare  'that 
their  opinion  is  confined  to  the  case  actually 
under  consideration.'  An  insolvent  or  bank- 
rupt law  in  force,  when  the  contract  was  made, 
does  not,  in  the  sense  or  meaning  of  the  coii- 
1)6*J  stitutional  provision,  *impair  the  obliga- 
tion of  such  contract.  On  this  point  the  Su- 
preme Judicial  Court  of  Mass,  have  unani- 
mouslv  expressed  an  opinion  which  commands 
our  full  assent.  In  the  case  of  Blanchard  v. 
Hussell,  13  Mass.,  16,  they  say:  'a  law  which 
is  in  force  when  a  contract  is  made,,  can  not 
be  said  to  have  that  effect;  for  the  contract 
being  made  under  the  law,  is  presumed  to  be 
made  with  reference  to  it,  and  the  parties  are 
legally  conusant  of  it  at  the  time.  The  con- 
tract in  such  case  is  not  impaired  by  the  law, 
for  the  law  is  a  part  of  the  contract.' 

On  the  whole,  after  our  laws  of  insolvency 
have  been  continued  with  very  little  variation 
except  as  to  the  Act  of  1811,  from  the  period 
of  the  formation  of  the  Constitution  of  the  U. 
S. :  after  we  have  repeatedly  pronounced  regu- 
lar and  fair  discharges  under  them  to  be  valid 
and  effectual  for  such  a  series  of  years;  and 
when  the  cases  decided  by  the  Supreme  Court 
of  the  U.  S.  are  so  perfectly  distinguishable 
from  the  case  now  presented,  it  is  too  much  to 
ask  this  court  to  take  a  step  in  advance  of  the 
Supreme  Court  of  the  U.  S.,  and  to  anticipate 
their  decision,  on  a  question  certainly  not  de- 
cided. We  are,  therefore,  unanimously  of 
opinion  that  the  execution  in  this  case  be  set 
aside  with  costs.  We  reserve  our  opinions 
until  next  term,  upon  the  motions  to  set  aside 
the  executions  issued  on  judgment,  from  which 
the  defendants  were  discharged  under  the  Act 
of  Apr.,  1811,  and  also  on  the  motions  for 
leave  to  issue  writs  of  scire  facias;  those  cases 
require  more  consideration  than  the  limited 
time  of  this  term  will  enable  us  to  bestow." 

At  the  next  Aug.  Term,  the  case  of  Loan 
Officers  v.  Capron,  17  Johns.,  44,  occurred,  in 
which  the  court  held  that  a  discharge  under 
the  Act  of  Apr.  12,  1818,  was  a  good  bar  to 
an  action  of  covenant  on  a  covenant  in  a 
mortgage  to  pay  the  deficiency  on  sale  of  the 
premises. 

The  Supreme  Court  at  the  same  term  de- 
cided the  case  of  Roosevelt  v.  Cebra,  17  Johns., 
108,  where  they  held  that  a  discharge  under 
the  Insolvent  Act  of  1811  did  not  discharge  a 
debt  created  prior  to  the  passing  of  that  Act, 
and  that  the  Act  was,  as  impairing  the  obliga- 
tion of  prior  contracts,  unconstitutional  and 
void. 

97*]  *Per  SPENCER,  Gh.  J.:  "As  the  con- 
tract on  which  the  judgment  was  founded  was 
made  prior  to  the  passing  of  the  Insolvent 
Act  of  Apr.  3,  1811,  we  can  not  distinguish  it 
from  the  case  of  Sturges  v.  Crowninskield. 
The  motion  to  set  aside  the  execution, 
must  therefore  be  denied.  Without  enter- 
ing into  a  further  discussion  of  the  ques- 
tion, we  shall  content  ourselves  with  re- 
ferring to  the  opinion  of  this  court,  in  the 
case  of  Mather  v.  Bush,  at  the  last  term,  and 
with  expressing  our  regret  at  the  injurious 
consequences,  which  must  result  from  a  deci- 
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sion   which  we  have  been  compelled  to  pro- 
nounce, in  obedience  to  the  Constitution  of 
the  U.   S.,  and   what  is  now  the  law  of  the 
land." 
At  the  Aug.  Term,  in  1822,  the  case  of 

ROOSEVELT  v.  KELLOGG — 20  Johns.,  208, 

was  decided.  That  was  the  case  of  a  plea  of 
discharge  under  the  Act  of  Apr.,  1813,  and 
the  only  point  which  touches  the  question  of 
impairing  the  obligation  of  contracts,  decided 
by  the  court  was,  that  the  certificate  was  valid, 
as  against  a  citizen  of  N.  Y.,  although  it  did 
not  except  the  foreign  creditors.  The  dis- 
charge was  held  to  be  valid,  the  contract  hav 
ing  been  made  subsequent  to  the  Act  of  Apr., 
1813,  between  citizens  of  the  same  state. 

At  length,  at  the  Jan.  Term,  in  1827,  of  the 
Supreme  Court  of  the  U.  S.,  the  question  as 
to  the  constitutionality  of  a  state  insolvent 
law,  operating  only  prospectively,  upcn  con- 
tracts between  citizens  of  the  same  state,  at 
the  time  of  making  the  contract  and  up  to  the 
time  of  discharge,  was  brought  before  that 
court  in  the  case  of 

OGDEN  ®.  SAUNDERS — 12  Wh.,  213, 

in  which  and  other  cases  argued  with  it,  all 
the  questions  were  fully  argued.  They  were 
discussed  afterwards  by  a  divided  court  at 
great  length  and  with  eminent  ability. 

The  case  of  Ogden  v.  ScmndanvrfOi  an  action 
of  asisumpsil  brought  in  the  District  Court  of 
La.  by  Saunders,  the  defendant  in  error,  a  citi- 
zen of  Ky. ,  against  Ogden  the  plaintiff  in  error, 
a  citizen  of  La.  The  action  was  *upon  [*98 
certain  bills  of  exchange,  drawn  Sep.  30,  1806, 
by  one  Jordan,  at  Lexington  in  the  State  of 
Ky.,  upon  the  defendant  below,  Ogdt-n,  in  the 
City  of  N.  Y.  (he  then  being  a  resident  and 
citizen  of  the  State  of  N.  Y.),  and  accepted  by 
him  at  the  City  of  N.  Y.,  and  protested  for 
non-payment. 

Ogden,  the  defendant  below,  pleaded  several 
pleas,  among  which  was  a  plea  of  discharge 
under  the  Act  of  the  Legislature  of  the  State 
of  N.  Y.  of  Apr.,  1801.  for  the  relief  of  in- 
solvent debtors,  commonly  called  the  Three 
Fourth  Act. 

The  jury  found  the  facts  in  the  shape  of  a 
special  verdict  on  which  the  court  below  ren- 
dered a  judgment  for  the  plaintiff,  and  the 
cause  was  brought  by  writ  of  error  to  this 
court.  The  question  which  arose  under  this 
plea,  as  to  the  validity  of  the  law  of  N.  Y., 
was  argued  at  Feb.  Term,  1824,  by  Mr.  Clay, 
Mr.  D.  B.  Ogden  and  Mr.  If  nines,  for  the 
plaintiff  in  error,  and  by  Mr.  Webster  and  Mr. 
WJieaton,  for  the  defendant  in  error,  and  the 
cause  continued  for  advisement  until  the 
present  term.  .  It  was  again  argued  at  the 
present  term  in  connection  with  several  other 
causes,  involving  the  general  question  of  the 
validity  of  the  State  bankrupt  or  insolvent 
laws,  by  Mr.  Webster  and  Mr.  Wheaton  against 
the  validity,  and  by  the  Attorney- General,  Mr. 
E.  Livingston,  Mr.  D.  B.  Ogden,  Mr.  Jones 
and  Mr.  Sampson,  for  the  validity.  (12  Wh., 
213-214.) 

The  argument  of  Mr.    Webster  (p.  242),  in 

discussing  the  position  taken  by  the  Supreme 

Judicial  Court  of  Mass.,  and  adopted  by  the 

Supreme  Court  of  N.  Y.,  in  Mather  v.  Bush, 
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"that  the  State  law  existing  at  the  time  is  to 
be  considered  a  part  of  the  contract,"  treats 
this  great  question  with  a  force  of  logic  that 
makes  us  regret  we  can  not  transfer  it  entire 
to  our  pages.  We  will  only  extract  a  single 
paragraph  from  his  argument  as  reported  (p. 
243).  He  says: 

'This  contract,'  in  the  language  of  one  of 
the  authorities  relied  on,  'is  to  be  construed 
as  if  the  law  were  specially  recited  in  it.' 
"Let  it  be  so,  for  the  sake  of  argument.  But 
it  is  also  to  be  construed  as  if  the  prohibitory 
clause  of  the  Constitution  of  the  U.  S.  were 
recited  in  it,  and  this  brings  us  back  to  the 
precise  point  from  which  we  departed. 
iM)*J  *The  Constitution  always  accompanies 
the  law,  and  the  latter  can  have  no  force  which 
the  former  does  not  allow  to  it.  If  the  reason- 
ing were  thrown  into  the  form  of  special 
pleading,  it  would  stand  thus:  the  plaintiff  de- 
clares on  his  debt;  the  defendant  pleads  his 
discharge  under  the  law;  the  plaintiff  replies 
the  law  is  unconstitutional,  but  the  defendant 
says,  'You  knew  of  its  existence;'  to  which 
the  answer  is  obvious  and  irresistible.  'I  knew 
its  existence  on  the  Statute  Book  of  N.  Y., 
but  I  knew  at  the  same  time  it  was  null  and 
void  under  the  Constitution  of  the  U.  S.'  " 

The  judges  who  were  for  reversing  the  decis- 
ion and  upholding  the  state  laws  between 
citizens  of  the  same  state,  delivered  opinions 
seriatum.  Mr.  Justice  Washington,  in  an 
opinion  of  great  ability,  and  characterized  by 
the  caution  and  modesty  so  conspicuous  in  his 
character,  private  and  judical,  arrives  at  the 
result  that  the  State  law  granting  the  discharge 
was  valid  in  this  case,  as  having  been  in  force 
at  the  time  the  contract  of  acceptance  was 
made.  Mr.  Justice  Johnson,  Mr.  Justice 
Thompson,  and  Mr.  Justice  Trimble,  delivered 
opinions  to  nearly  the  same  effect  in  favor  of 
reversal.  The  majority  of  the  court  was  thus 
in  favor  of  the  validity  of  the  law  set  up  in  the 
defendant's  plea  of  discharge,  (p.  254-332.) 

The  opinion  of  the  minority  of  the  court, 
O  h.  J,  Marshall,  Mr.  Justice  Story  and  Justice 
Duvall,  was  delivered  by  the  Chief  Justice.  (12 
Wh.,  332-357.) 

Of  the  great  principles  there  discussed,  the 
obligation  of  the  States  to  furnish  remedies 
for  the  enforcement  of  all  legal  contracts,  the 
effect  of  a  law  discharging  prospective  con- 
tracts, and  the  high  political  considerations 
involved  in  the  recognition  of  this  power  in 
each  State,  to  shape  the  remedies  at  pleasure 
on  contracts  that  might  be  made  after  the 
passage  of  such  a  law,  we  shall  not  under- 
take to  give  what  would  be  only  a  faint 
epitome. 


judgment  in  this  case  was  rather 
in  favor  of  the  validity  of  a  discharge  under 
the  State  laws,  in  those  cases  argued  in  con- 
nection with  this  case,  where  the  contract  was 
made  between  citizens  of  the  State  under 
whose  law  the  discharge  was  obtained,  and  in 
whose  courts  the  certificate  was  pleaded. 
This  case  being  that  of  a  contract  made  be- 
1OO*]  tween  *citizens  of  different  states, 
though  the  Insolvent  Law  under  which  the 
defendant  was  discharged  was  in  existence  at 
the  time,  a  reargument  was  had  on  that  point 
in  this  case  Ogden  v.  Saunders,  and  the  judg- 
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ment  of  the  District  Court  of  La.  was  af- 
firmed; thus  rejecting  the  State  law  in  this 
particular  case,  on  the  ground  that  Saunders, 
a  citizen  of  another  state,  was  not  bound  by 
it.  Johnson,  </.,  delivered  the  opinion  of  the 
court,  and  in  conclusion  says,  "And  the  pur- 
port of  this  adjucation,  as  I  understand  it  is, 
that  as  between  citizens  of  the  same  state,  a 
discharge  of  a  bankrupt  by  the  laws  of  that 
State,  is  valid,  as  it  affects  posterior  contracts; 
that  as  against  creditors,  citizens  of  other 
states,  it  is  invalid  as  to  all  contracts."  Mr. 
Chief  Justice  Marshall,  Mr.  Justice  Duvall  and 
Mr.  Justice  Story  assented  to  the  judgment  of 
affirmance. 

Washington,  Thompson,  and  Trimble,  JJ., 
dissented;  and  so  stands  the  law  at  this  day. 

The  case  of 

MESON  v.  HAILE— 12  Wh..  370, 

at  the  same  term,  decided  that  the  states  had 
a  right  to  abolish  imprisonment  as  a  part  of 
the  remedy  on  pre-existing  contracts,  Justice 
Washington,  dissenting. 
See 

BOYLE,   Plaintiff  in  Error,  v.  LACHANE  and 
TURNER.  Defendants  in  Error — 6  Pet.,  348. 

Before  this  case  came  on  for  argument,  Mr. 
Wirt,  in  behalf  of  the  plaintiff  (the  original  de- 
fendant), inquired  of  the  court  whether  the 
opinion  of  Mr.  Justice  Johnson,  delivered  in 
the  case  of  Ogden  v.  Saunders,  12  Wh.,  213, 
was  adopted  by  the  other  judges,  who  con- 
curred in  the  judgment  in  that  case. 

Mr.  Chief  Justice  Marshall  said:  "The 
judges  who  were  in  the  minority  of  the  court 
upon  the  general  question  as  to  the  constitu- 
tionality of  State  Insolvent  Laws,  concurred  in 
the  opinion  of  Mr.  Justice  Johnson,  in  the  case 
of  Ogden  v.  Saunders.  That  opinion  is,  there- 
fore, to  be  deemed  the  opinion  *of  the  [*  IO1 
other  judges  who  assented  to  the  judgment. 
Whatever  principles  are  established  in  that 
opinion,  are  to  be  considered  no  longer  open 
for  controversy,  but  the  settled  law  of  the 
court." 


BRADSHAW  v.   ROGERS— 20  Johns.,  735. 
In  S.  Ct.,  Id,  103. 

Powers  of  Canal  Commissioners  to  take  Private 
Property. 

THIS  was  an  action   of    trespass   brought 
against  the  Canal    Commissioners    for 
taking  possession  of  a  turnpike  road  for  the 
use  of  the  Erie  Canal,  without  having  pre- 
viously made  any  compensation  to  the  owner. 

The  Canal  Commissioners,  under  the  author- 
ity of  the  Acts  of  Apr..  7, 1816,  and  of  Apr.  16, 
1817,  Relative  to  Canals,  which  authorized 
them  to  euter  upon  and  occupy  any  lands  nee 
essary  for  canal  improvements,  had  in  this 
case  taken  part  of  a  turnpike  road  for  the  use 
of  the  canal,  and  had  made  a  new  turnpike 
road  for  the  Company  over  the  land  of  the 
plaintiff  in  the  court  below. 

The  Supreme  Court  held  the  proceedings 
of  the  Canal  Commissioners  indefensible,  and 
the  Act  unconstitutional,  so  far  as' it  author- 
ized them  to  take  private  property  for  public 

245 


101 


CONSTITUTIONAL  LAW. 


use,  without  providing  any  compensation  to 
the  owner  ;  and  that  trespass  would  lie  against 
their  agents  for  entering  on  the  plaintiff's  land 
under  their  authority  for  such  purpose. 
The  Court  of  Errors  unanimously  held  : 

1.  That,  the  Act  was  constitutional. 

2.  That  the  authority  to  take  public  roads, 
or  alter  or  discontinue  any  part   of  a  public 
road  or  highway,  where  it  interferes  with  the 
proper  location  or  construction  of   the  canal 
applies  to  a  turnpike  road  —  it  being,  in  a  pop- 
ular and  ordinary  sense,  a  public  road  or  high- 
way. 

a.  That  where  it  became  necessary  for  the 
Canal  Commissioners  to  occupy  part  of  a  turn- 
pike road,  they  or  their  agents  might  lawfully 
enter  upon  the  land  of  any  person  for  the  pur- 
pose of  making  a  new  turnpike  road  in  its 
place. 

4.  That  the  Acts  of  Apr.,  1817,  providing 
1O2*]  compensation  to  individuals  for  lands 
taken  'for  the  canals,  extends  to  this  case. 

5.  That  though    the   party  whose   land  is 
taken  for  public  use  is  entitled  to  compensa- 
tion, yet  that  it  would  seem  the  Canal  Commis- 
sioners or  their  agents  are  not  liable  as  tres- 
passers for  entering  upon  and  occupying  land 
taken  for  the  use  of  the  canal,  before  compen- 
sation was  made  to  the  owner,  though  the  Act 
of  Apr.,  1820,  under  which  they  acted,  con- 
tains no  provision  for  making  compensation  ; 
but,  at  all  events,  they  were  not  liable  in  tres- 
pass to  the  party,  as  the  Act  of  Apr.,  1817, 
providing  for  compensation  to  individuals  for 
lands  thus  taken,  extended  to  cases  compre- 
hended in  the  Act  of  Apr.,  1820,  as  well  as  to 
those  arising  under  former  acts. 

Chancellor  Kent,  in  delivering  the  opinion 
of  the  court,  considers  it  exceedingly  doubtful, 
even  if  there  were  no  mode  of  compensation 
provided  for  by  such  a  law,  whether  the  offi- 
cers of  the  State  acting  under  such  a  law, 
could  be  made  trespassers.  "Perhaps,"  he 
says,  "in  certain  cases  the  exercise  of  the 
power  might  be  judicially  restrained,  until  an 
opportunity  was  given  to  the  party  injured  to 
seek  and  obtain  the  compensation.  However," 
he  adds,  "  it  is  not  necessary  to  give  any  opin- 
ion on  this  point." 


A  word  upon  this  point  may  be  per- 
mitted us.  If  an  Act  plainly  unconstitutional 
can  protect  those  agents  of  the  State  or  indi- 
viduals employed  to  carry  it  into  execution 
from  all  legal  responsibility  for  violating  the 
right  of  private  property,  what  redress  has 
the  citizen  at  the  hands  of  the  tribunals  of 
justice  in  such  cases  ?  On  what  ground  could 
a  court  of  equity  interfere,  that  would  not  be 
equally  recognized  at  law  ?  If  equity  interfere, 
because  the  Act  is  unconstitutional,  in  author- 
izing the  taking  of  private  property  without 
first  making  compensation,  is  not  a  court  of 
law  bound  also  to  declare  that  an  Act  of  the 
Legislature  can  give  no  right  to  take  private 
property  without  providing  for  compensation? 
What  remedy  would  remain  if  trespass  would 
not  lie  against  the  wrong-doer,  or  ejectment 
against  the  tenant  left  in  by  him  ?  If  the  first 
may  justify  his  trespass  under  an  unconstitu- 
tional Act,  why  not  the  latter  protect  his  pos- 
1O3*]  session  by  the  same  title  ?  *It  is  true 
that  Chancellor  Kent  disclaims  giving  any 
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opinion  on  this  point,  but  the  bare  intimation 
of  a  doubt  deserves  to  be  noted  and  con- 
demned. 

This  question,  so  far  as  it  regards  the  right 
of  private  corporations  to  enter  upon  and  take 
lands  for  railroad  purposes,  under  the  sanc- 
tion of  legislative  authority  has  since  been  pre- 
sented to  the  Court  of  Errors  in  the  case  of 
Bloodgood  v.  R.  R.  Co.,  18  Wend.,  1.  That 
was  also  an  action  of  trespass,  quare  clausum 
fregit,  and  the  court  held  that  a  plea  of  the 
authority  given  the  defendants  by  their  Act  of 
incorporation,  to  enter  and  take  lands  for  their 
road,  was  bad  for  not  averring  a  satisfaction 
or  tender  of  the  damages  sustained  by  the 
owner,  or  that  they  had  taken  all  the  steps  pre- 
scribed by  the  Act  of  Incorporation  for  that 
purpose  before  entry,  and  the  judgment  of 
the  Supreme  Court  to  the  same  effect,  was  af- 
firmed without  hesitation. 

In  the  case  of  Lyon  v.  Jerome,  26  Wend., 
485,  where  an  action  of  trespass  was  brought 
against  the  Chief  Engineer  of  the  Canal  Com- 
missioners, and  he  justified  under  their  author- 
ity, although  the  Circuit  Judge  held  the  jus- 
tification bad,  because  the  evidence  did  not 
show  any  express  authority  of  the  Canal  Com- 
missioners to  the  engineer,  and  that  they  could 
not  delegate  their  power,  and  the  point  there- 
fore made  by  Chancellor  Kent,  in  Bradahaw 
v.  Rogers,  was  not  expressly  decided,  yet  the 
case  is  amply  significant  of  what  the  decision 
would  have  been,  if  it  had  become  necessary 
to  adjudicate  upon  it.  The  only  members  of 
the  court  who  delivered  opinions,  Chancellor 
Walworth,  and  Senator  Verplanck,  seem  to 
entertain  none  of  the  doubts  suggested  by 
Chancellor  Kent. 

(See  Waggoner  v.  Jermain,  7  Hill,  357,  and 
1  Hill,  279.) 

*STEAMBO AT  MONOPOLY.       [*1O4 


NORTH  RIVER  STEAMBOAT  COMPANY 

LIVINGSTON— 3  Cow.,  182. 
Reported  Hopk.,  150, 198. 

THIS  case,  reversing  all  the  previous  decis- 
ions of  the  courts  of  the  State  in  support 
of  the  exclusive  grant  from  the  Legislature  to 
Fulton  and  Livingston,  of  navigating  its 
waters  by  steam,  was  the  last  struggle  in  that 
memorable  contest.  An  ill-judged,  though 
well  meant  liberality,  had  given  an  invidious 
monopoly  for  a  long  term  of  years  to  the 
grantees,  and  some  stringent  and  novel  legis- 
lation had  so  fenced  it  round  that  it  was  al- 
most impossible  to  test  the  question  of  its  con- 
stitutionality, without  at  once  submitting  to 
an  enormous  sacrifice.  The  history  of  the 
controversy  is  now  passing  into  comparative 
oblivion  ;  but  its  nature,  and  the  great  princi- 
ples of  constitutional  law  involved  in  it,  will 
always  render  it  of  the  highest  interest  to 
American  lawyers  and  statesmen.  Although 
it  is  true  a  mere  wreck  of  the  monopoly  re- 
mained after  the  decision  of  the  Supreme 
Court  of  the  U  S.,  in  the  case  of  Gibbons  v. 
Ogden.  9  Wh.,  1,  yet  the  waters  of  the  State 
were  not  declared  free  to  its  own  citizens  until 
the  decision  of  the  Court  of  Errors  in  this  case 
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had  adopted  the  doctrines  of  the  Supreme 
<jourt  in  that  case,  as  equally  applicable  to 
the  citizens  of  the  State  as  to  those  of  other 
States.  The  records  of  this  grant  and  conse- 
quent litigation,  are  full  of  instruction  to  leg- 
islators; an  incautious  liberality,  or  perhaps 
even  a  commendable  spirit  of  munificence  to  a 
public  benefactor,  had  imposed  the  most  gall- 
ing fetters  upon  the  general  industry  and  en- 
terprise of  our  citizens  in  regard  to  steam  nav- 
igation. The  monopolists  shut  their  eyes  to 
the  precarious  tenure  by  which  all  such  exclu- 
sive privileges,  when  they  once  became 
restraints  on  the  freedom  of  competition  must 
•ever  be  held,  under  a  popular  government 
and  an  active  commercial  people. 

The  first  step  in  the  legislation  on  this  sub- 
lO5*]ject,  was  a  grant  *by  an  Act  passed 
sixty  years  since  (Mar.  19,  1787),  entitled  "  An 
Act  for  Granting  and  Securing  to  John  Fitch 
the  Sole  Right  and  Advantage  of  Making  and 
Employing  for  a  Limited  Time  the  Steamboat 
by  him  Invented."  The  preamble  to  this  Act 
recites,  that  "whereas  John  Pitch,  of  Bucks 
County,  in  the  State  of  Pennsylvania,  hath 
represented  to  the  Legislature  of  this  State 
that  he  hath  constructed  an  easy  and  expedi- 
tious method  of  impelling  boats  through  the 
water  by  the  force  of  steam,  praying  that  an 
Act  may  pass  granting  to  him,  his  executors, 
administrators  and  assigns,  the  sole  and  exclu- 
sive right  of  making,  employing  and  navigat- 
ing all  boats  impelled  by  the  force  of  steam  or 
fire,  within  the  jurisdiction  of  this  State  for  a 
limited  time  ;  wherefore,  in  order  to  promote 
and  encourage  so  useful  an  improvement  and 
discovery,  and  as  a  reward  for  his  ingenuity, 
application  and  diligence,"  the  1st  section 
then  grants  to  Fitch  the  "sole  and  exclusive 
right  and  privilege  of  constructing,  making, 
using,  employing  and  navigating  ail  kinds  of 
boats  or  water  craft,"  by  fire  or  steam,  in  the 
waters  of  the  State,  for  14  years  from  the  end 
of  that  session  of  the  Legislature. 

The  3d  section  imposed  a  penalty  of  £100 
for  every  violation  of  this  right,  and  a  forfeit- 
ure of  the  boats  or  water  craft,  together  with 
the  steam  engine,  and  all  appurtenances,  &c., 
of  such  boats. 

How  far  Fitch  attempted  to  put  a  boat  in 
actual  operation,  impelled  by  fire  or  steam, 
accounts  at  this  day  are  somewhat  obscure 
and  contradictory.  That  so  apparently  easy 
an  application  of  a  motive  power,  then  so 
familiar  to  engineers  and  capitalists,  should 
have  stood  still  for  so  long  a  period  after  this 
grant  seems  at  this  day  truly  a  wonder.  Noth- 
ing effectual,  however,  having  been  accom- 
plished under  the  grant  to  Fitch,  in  1798, 
Robert  R.  Livingston,  then  Chancellor  of  the 
State,  applied  to  the  Legislature  for  a  similar 
grant,  and  although  the  adoption  of  the  Con- 
stitution of  the  U.  S.  in  the  meantime  had 
subjected  the  navigable  waters  of  the  several 
states  to  the  commercial  legislation  of  Con- 
gress, no  notice  appears  to  have  been  taken  of 
this  important  cession  of  jurisdiction  to  the 
general  government,  and  an  Act  was  accord- 
ingly passed  Mar.  27,  1798,  granting  to  Robert 
•R.  Livingston  the  exclusive  privilege  of  using 
1 06*]  *steamboats,  in  all  the  waters  of  the 
State,  for  a  term  of  twenty  years,  and  repeal- 
ing the  grant  to  Fitch. 
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Apr.  5,  1803,  was  passed  a  further  Act,  en- 
titled "  An  Act  Relative  to  a  Steamboat,"  by 
which  the  rights  granted  to  Livingston  by  the 
Act  of  '98,  were  extended  to  R.  R.  Livingston 
and  Robert  Fulton  for  the  term  of  twenty 
years  from  the  passage  of  the  Act,  and  the 
terra  for  giving  the  "  necessary  proof  of  the 
practicability  of  a  boat  of  twenty  tons  capacity 
being  propelled  by  steam  through  the  water 
with  and  against  the  ordinary  current  of  Hud- 
son River  taken  together,  four  miles  per  hour" 
was  also  extended  two  years  from  that  date. 
By  an  Act  of  Apr.  6,  1808,  these  privileges 
were  extended  for  thirty  years  more,  and  vio- 
lations of  them  were  to  be  punished  by  for- 
feiture of  the  boat,  &c. 

By  an  Act  of  Apr.  9,  1811,  an  injunction 
was  directed  to  be  awarded  to  .protect  the 
grantees.  The  war  was  not,  however,  com- 
menced in  the  courts  for  the  destruction  of 
this  monopoly  until  the  case  of 

LIVINGSTON  v.  VAN  IN  GEN,  9  Johns.,  507. 

In  that  case  the  grantees  L.  and  F.  filed 
their  bill  in  Sept.,  1811,  against  Van  Ingen, 
Boyd  and  twenty  others,  reciting  their  grants 
and  various  provisions  of  the  Acts,  and  charg- 
ing that  the  defendants  had  set  up  a  boat, 
called  The  Hope,  and  were  engaged  in  carry- 
ing passengers  for  hire  between  the  City  of  N. 
Y.  and  Albany,  praying  an  injunction  to  re- 
strain the  defendants  from  running  the  boat, 
&c.,  upon  the  ground  of  the  provisions  of  the 
Acts  of  1811,  authorizing  such  an  injunction. 

The  Chancellor  (Lansing)  refused  to  grant 
an  injunction  ex  parte,  but  granted  an  order 
that  the  'defendants  show  cause  at  the  next 
term ;  where,  after  hearing  the  parties,  the 
Chancellor  decided  the  motion,  and  the  plaint- 
iffs appealed  to  the  Court  of  Errors.  The 
Chancellor's  opinion  is  reported  in  the  above 
case. 

The  Chancellor  seems  to  have  been  reluctant 
to  decide  the  questions  which  he  propounds  as 
to  the  grant  being  contrary  to  the  Constitution 
of  the  U.  S.,  and  goes  no  farther  than  to  say 
that  the  "  mere  propounding  them  must  carry 
*conviction  to  every  mind  that  the  sub-  [*1O7 
ject  is  involved  in  much  doubt  and  difficulty, 
and  that  it  is  not,  therefore,  a  case  so  plain 
and  clear  as  not  to  admit  of  doubt,"  and  accord- 
ingly he  declined  in  that  stage  of  the  cause  to 
grant  an  injunction. 

After  a  full  and  elaborate  argument  of  all 
these  questions,  the  Court  of  Errors  held  the 
grant  valid  under  the  Constitution  and  laws  of 
the  U.  S.  Kent,  Ch.  J.,  Yates,  Van  Ness  and 
Thompson  delivering  opinions  in  favor  of  a 
reversal,  and  the  order  of  the  CJianceUor  was 
unanimously  reversed.  (Mar.  12,  1812.) 


But  a  more  formidable  antagonist  soon  after 
entered  the  lists  against  the  monopoly,  who 
combined  with  great  wealth  an  energy  of  mind, 
character  and  passions  of  a  very  rare  descrip- 
tion. But  whatever  were  his  motives,  the  aim 
and  result  of  his  labors  was  to  break  down 
the  monopoly,  and  to  open  the  waters  of  the 
State  of  N.  Y.  to  the  citizens  of  other  states  at 
all  events.  Being  a  citizen  of  N.  J.,  he  re- 
solved to  test  the  constitutionality  of  the  grant 
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in  the  Supreme  Court  of  the  U.  8.     This  liti- 
gant was  the  celebrated  Thomas  Gibbons. 
The  case  of 

OGDEN  v.  GIBBONS,  4  Johns.  Ch.,  150, 

was  the  result  of  his  open  defiance  of  the 
monopoly.  Gov.  Ogden,  the  grantee  of  Liv- 
ingston and  Fulton,  in  that  case  sought  an  in- 
junction against  Gibbons,  on  the  ground  of 
his  own  exclusive  right  to  navigate  the  waters 
of  N.  Y.  Bay,  between  N.  Y.  City  and  Eliza- 
bethtown  Point,  on  which  Gibbons  had  com- 
menced running  a  boat.  The  defendant  set 
up  that  his  two  steamboats  were  vessels  above 
the  burthen  of  twenty  tons,  and  were  duly  en- 
rolled and  licensed  under  the  laws  of  the  U. 
S.,  to  be  employed  in  carrying  on  the  coasting 
trade,  according  to  the  laws  of  the  U.  S.  He 
also  set  up  a  title  by  grant  from  D.  D.  Tomp- 
kins  and  others,  which  it  is  not  necessary  to 
examine,  as  the  point  was  not  insisted  on 
upon  the  argument  of  the  appeal  in  the  Court 
of  Errors. 

1O8*]  *As  to  the  right  of  navigating  the 
waters  of  N.  Y.  under  the  license,  Chancellor 
Kent  said  (see  4  Johns.,  150  et  seq.)  there  was 
no  collision  between  the  grant  and  the  license. 
If  the  State  laws  were  "  not  absolutely  null 
and  void  from  the  beginning,  they  require  a 
greater  power  than  a  simple  coasting  license  to 
disarm  them.  We  must  be  permitted  to  re- 
quire, at  least,  the  presence  and  clear  mani- 
festation of  some  constitutional  law,  or  some 
judicial  decision  of  the  Supreme  power  of  the 
Union,  acting  upon  those  laws,  in  direct  col- 
lision and  conflict,  before  we  can  retire  from 
the  support  and  defense  of  them.  We  must 
be  satisfied  that 

'  Neptunus  muros,  magno  que  emota  tridenti 
Fundamenta  quatit.' " 

In  the  Court  of  Errors,  upon  the  argument 
of  the  appeal,  Mr.  Henry,  for  the  appellant 
Gibbons,  said,  in  concluding  his  argument : 
"  We  do  not  call  to  our  aid  Neptune  with  his 
trident;  we  invoke  only  the  goddess  Minerva." 

PLATT,  J.,  who  delivered  the  opinion  of  the 
court,  said  the  question  of  the  power  of  the 
State  to  grant  such  an  exclusive  privilege  of 
navigating  its  waters  had  been  settled  in  the 
case  of  Livingston  v.  Van  Ingen  (ante),  and  it 
was  no  longer  open  for  discussion. 

The  order  of  Chancellor  Kent  was  unani- 
mously affirmed. 

From  this  decision  of  the  Court  of  Errors, 
an  appeal  was  taken  to  the  Supreme  Court  of 
the  U.  S.,  where,  in  Feb.,  1834,  this  great 
question  was  argued  by  Mr,  Webster  and  Mr. 
Wirt,  Attorney  General,  for  Gibbons,  and  Mr. 
T.  J.  Oakley  and  Mr.  Emmett  for  Ogden.  (9 
Wh.,  1-240.) 

The  counsel  for  Gibbons  contended  : 

1.  That  the  power  to  regulate  commerce, 
vested  in  Congress  by  the  Constitution,  was 
complete  and  entire,  and  to  a  certain  extent 
necessarily  exclusive. 

2.  That  the  grant  in  question  came  in  direct 
collision  with  this  exclusive  power.     The  ap- 
pellant had  a  right,  as  a  citizen  of  N.  J.,  to  go 
to  N.  Y.  in  his  vessel  enrolled  and  licensed 
according  to  the  laws  of  the  U.  S.     It  was  a 
right  derived  from  those  laws,  and  no  legisla- 
tion of  a  state  could  deprive  him  of  it. 
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3.  That  the  power  of  Congress  to  secure  to- 
authors  and  inventors  a  limited  and  exclusive 
right  was  also  an  exclusive  *one,  and  [*lOi> 
the  power  could  not  be  properly  exercised  by 
a  state. 

The  counsel  for  the  respondents  contended  : 

1.  That  the  power   to  regulate  commerce 
was  concurrent. 

2.  That  the  laws  in  question  were  only  a 
regulation  of  the  internal  navigation  of   the 
waters  of  the  State,  and  therefore  belonged 
exclusively  to  the  State. 

3.  That  the  business  of  carrying  passengers, 
in  which  the  appellant  was  engaged,  was  not 
covered  by  his  coasting  license. 

In  the  conclusion  of  his  argument,  Mr.  Em- 
mett adverted  in  eloquent  and  characteristic 
terms  to  circumstances  connected  with  those 
laws,  which  should  make  any  tribunal  require 
the  strongest  arguments  before  it  adjudged 
them  invalid.  "  The  State  of  N.  Y.,"  he  said, 
"  by  its  patronage  and  liberality  to  Livingston 
and  Fulton,  has  called  into  existence  the  no- 
blest and  most  useful  improvement  of  the 
present  day.  Genius  had  contended  with  its 
inherent  difficulties  for  generations  before  ; 
and  if  some  had  nearly  reached,  or  some  even 
touched  the  goal,  they  sunk  exhausted,  and 
the  result  of  their  efforts  perished  in  reality, 
and  almost  in  name.  Such  would  have  been 
the  fate  of  Fulton,  in  all  probability,  but  for 
this  wise  and  considerate  encouragement  of 
the  State  of  N  Y.  She  has  brought  into  noon- 
day splendor  an  invaluable  improvement  ta 
the  intercourse  and  happiness  of  men.  The 
benefits  of  the  policy  have  spread  themselves 
over  the  Union.  The  Ohio  and  Mississippi 
she  has  converted  into  rapid  channels  for  com- 
municating wealth,  comforts  and  enjoyments, 
from  their  mouths  to  their  headwaters.  And 
the  inhabitants  of  the  States  washed  by  these 
streams  may  well  ask  themselves  whether, 
next  to  the  Constitutions  under  which  they 
live,  there  be  a  single  blessing  they  enjoy  from 
the  art  and  labor  of  man  greater  than  that  they 
have  derived  from  the  patronage  of  the  State 
of  N.  Y.  to  Robert  Fulton.  But  the  mighty 
benefits  that  have  resulted  from  those  laws 
are  not  circumscribed,  even  by  the  vast 
extent  of  our  Union.  New  York  may  raise 
her  head — she  may  proudly  raise  her  head — 
and  cast  her  eyes  over  the  whole  civilized 
world  ;  she  there  may  see  its  countless  waters 
bearing  on  their  surface  countless  offsprings 
of  her  munificence  and  wisdom.  [*11O 
She  may  fondly  calculate  on  their  speedy  ex- 
tension in  every  direction  and  through  every 
region  from  Archangel  to  Calcutta,  and  justly 
arrogating  to  herself  the  labors  of  the  man  she 
cherished,  and  conscious  of  the  value  of  her 
own  good  works,  she  may  turn  the  mournful 
exclamation  of  ./Eneas  into  an  expression  of 
triumph,  and  exulliugly  ask, 

*  Quaf  regio  in  terris  nostri  non  plena  labnris  T  " 

The  Attorney-General,  Mr.  Wirt,  in  con- 
cluding his  speech  in-  this  cause,  thus  retorted 
the  classical  quotation  of  Mr. Emmett  upon  him : 

'  His  learned  friend  had  eloquently  personi- 
fied the  State  of  N.  Y.  casting  her  eyes  on  the 
ocean,  witnessing  everywhere  this  triumph  of 
her  genius,  and  exclaiming  in  the  language  of 
JSneas,  &c. 
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It  was  not  in  the  moment  of  triumph,  nor 
with  feelings  of  triumph,  that  ./Eneas  uttered 
that  exclamation.  It  was  when,  with  his 
faithful  Achates  by  his  side,  he  was  surveying 
the  works  of  art  with  which  the  palace  of 
Carthage  was  adorned,  and  his  attention  had 
been  caught  by  a  representation  of  the  battles 
of  Troy.  There  he  saw  the  sons  of  Atreus  and 
Priam,  and  the  fierce  Achilles.  The  whole 
extent  of  his  misfortunes,  the  loss  and  desola- 
tion of  his  friends,  the  fall  of  his  beloved 
country,  rush  upon  his  recollection. 

"Const  itit  et  lachrymaus,  quisjam  locus  incrult,Achate, 
Quce  regut  in  terris  nostri  non  plena  laboris  ?" 

The  passage  may  hereafter  have  a  closer 
application  to  the  cause  than  my  eloquent  and 
classical  friend  intended.  For  if  the  state  of 
things  which  has  already  commenced  is  to  go 
on ;  if  the  spirit  of  hostility  which  already 
exists  in  three  of  our  states  is  to  catch  by  con- 
tagion, and  spread  among  the  rest,  as,  from 
the  progress  of  the  human  passions,  and  the 
unavoidable  conflict  of  interests,  it  will  too 
surely  do,  what  are  we  to  expect  ?  Civil  wars 
have  arisen  from  far  inferior  causes,  and  have 
desolated  some  of  the  fairest  portions  of  the 
earth.  Here  are  three  states  almost  on  the  eve 
of  war.  The  war  of  legislation,  which  has 
already  commenced,  will,  according  to  its 
natural  course,  become  a  war  of  blows.  Your 
country  will  be  shaken  with  civil  strife. 

Then,  sir,  when  N.  Y.  shall  look  upon  this 
111*]  scene  of  *ruin,  if  she  have  the  gener- 
ous feelings  I  believe  her  to  have  it  will  not  be 
with  her  head  aloft,  in  the  pride  of  conscious 
triumph,  her  rapt  soul  sitting  in  her  eyes — no 
sir,  no — dejected — with  shame  and  confusion 
— drooping  under  the  weight  of  her  sorrow, 
with  a  voice  suffocated  with  despair,  well  may 
she  then  exclaim, 

"  'Quis  jam  Zoctw, 
QUCB  regin  in  terris  nostri  non  plena  laboris  T  " 

MARSHALL,  Oh.  J. ,  delivered  the  opinion  of 
the  court,  and  of  all  those  which  bear  his  name 
on  constitutional  questions,  it  would  be  diffi- 
cult to  find  one  more  closely  reasoned  and 
more  conclusive.  Our  very  brief  summary 
can  render  it  but  little  justice.  The  reader 
must  have  recourse  to  the  opinion  itself,  if  he 
would  comprehend  the  close  chain  of  induc- 
tion which  distinguishes  it. 

It  clearly  establishes  by  a  variety  of  argu- 
ments and  illustrations  : 

1.  That  the  power  to  "regulate  commerce " 
necessarily  comprehends  navigation. 

2.  That  the  exceptions  or  inhibitions  to  the 
exercise  of  that  power  over  navigation  in  a 
particular  manner,  proved  that  the  previous 
grant  was  understood  by  those  who  granted  it, 
to  include  the  general  power  to  its  fullest 
extent,  except  as  restrained  by  those  limita- 
tions. 

3.  That    "commerce    among    the    several 
states"  comprehends  every  species  of  commer- 
cial   intercourse ;    that    the    word   "  among" 
means  intermingled  with  ;  and  that  the  power 
to  regulate  such  commerce  does  not  stop  at  the 
external  boundary  line  of  each  State,  but  fol- 
lows it  into  the  interior. 

4.  That  the  grants  to  Livingston  and  Fulton 
were  in  derogation  of  the  Act  of  Congress 
regulating  the  coasting  trade,  and  therefore 
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void,  and  that  the  license  to  carry  on  the  coast- 
ing trade  is  an  authority  conferred  by  the  su- 
preme legislative  body  of  the  Union,  and  that 
a  coasting  vessel  employed  in  the  transporta- 
tion of  passengers  is  as  much  employed  in 
commerce  as  one  engaged  in  transporting  a 
cargo. 

5.  That  this  power  of  regulating  the  costing 
navigation,  extends  as  well  to  steam  vessels  as 
to  any  other  mode  of  propulsion. 

The  decree,  accordingly,  declared  that  "  so 
much  of  the  laws  *of  N.  Y.  as  prohibits  [*  1 1 2 
vessels  licensed  according  to  the  laws  of  the 
U.  8.  from  navigating  the  waters  of  the  State 
of  N.  Y.  by  means  of  fire  or  steam,  is  repug- 
nant to  the  Constitution  of  the  U.  S. ,  and  void. " 


THE  NORTH  RIVER  STEAMBOAT  COM- 
PANY 

v. 
JOHN  R.   LIVINGSTON,  Hopk.,  149-150. 

A  FTER  the  decision  of  the  case  of  Gibbons 
-/i  v.  Ogden,  in  the  Supreme  Court  of  the 
U.  S.,  the  defendant  Livingston  equipped  a 
steamboat  called  the  "Olive  Branch,"  which 
he  caused  to  be  enrolled  and  licensed,  and  with 
which  he  proceeded  from  the  City  of  N.  Y.  to- 
Jersey  City  on  the  opposite  shore,  and  after 
landing  two  boxes  of  goods  and  some  passen- 
gers there,  pursued  his  course  to  Albany.  The 
Company  made  an  application  for  an  injunc- 
tion, and  the  defendant  set  up  his  coasting 
license  and  these  facts  in  his  defense. 

The  opinion  of  Chancellor  San  ford  was  in 
favor  of  the  validity  of  the  grant  to  L.  and  F. , 
so  far  as  navigation  from  port  to  port  within 
the  State  by  its  own  citizens  was  concerned. 
He  held  that  the  termini  of  the  voyage  fix  its 
character,  as  being  or  not  subject  to  the  State 
grant,  and  that  a  steam  vessel  having  a  license, 
and  proceeding  from  a  port  in  this  State,  may 
by  touching  at  a  port  in  an  adjoining  state, 
continue  the  voyage  to  any  other  port  in  this 
State.  He  held,  also,  that  the  intention  to 
evade  the  State  grant  by  such  a  navigation 
would  not  affect  this  right,  and  denied  the  in- 
junction on  that  ground  only. 

The  plaintiffs,  on  leave  granted,  amended 
their  bill  so  as  to  charge  that  the  defendants 
first  stopping  at  Jersey  City  was  fraudulent 
and  collusive,  and  intended  to  evade  the  opera- 
tion and  effect  of  the  laws  of  this  State,  and 
not  for  any  bona  fide  purpose  of  commercial 
intercourse  ;  and  that  since  her  first  trip,  al- 
though she  had  performed  upward  of  50  passa- 
ges between  the  Cities  of  N.  Y.  and  Albany, 
yet  she  never  had,  in  the  course  of  any  of  them, 
stopped  at,  opposite  or  adjoining,  any  port  or 
place  in  N.  J. ,  but  had  *prosecuted  her  [*  1 1 3 
voyages  direct  from  a  wharf  in  the  City  of 
N.  Y.  to  a  wharf  in  the  City  of  Albany,  and 
stopping  at  intermediate  places.  The  bill 
prayed  an  injunction  against  such  direct  inter- 
course, and  all  such  indirect  intercourse  by  way 
of  N.  J.,  unless  in  the  prosecution  of  a  bona 
fide  voyage  or  commercial  intercourse  with  N. 
J.,  and  not  for  the  purpose  of  evading  the 
laws  of  this  State  relative  to  steamboats. 

The  Chancellor  refused  the  injunction,  BO 
far  as  the  navigation  to  or  from  another  state 
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was  concerned,  but  granted  it  to  restrain  the 
•defendant  from  navigating  that  vessel  between 
the  Cities  of  N.  Y.  and  Troy,  when  there  was 
no  voyage  to  or  from  another  State.  From 
the  part  of  the  order  refusing  the  injunction 
against  the  indirect  intercourse,  the  plaintiffs 
appealed  to  the  Court  of  Errors,  and  upon  the 
argument,  the  whole  question,  after  some  dis- 
cussion between  the  counsel,  was  declared  by 
the  court  to  be  open,  although  the  respondents 
had  not  appealed  from  the  part  of  the  order 
allowing  the  injunction  within  the  fifteen  days 
allowed  by  the  Statute. 

The  cause  was  then  argued  at  large.  Wood- 
worth,  ,/.,  delivered  an  opinion  in  favor  of 
reversing  that  part  of  the  decree  appealed  from, 
and  granting  the  injunction  against  the  boat, 
when  there  was  no  voyage  made  in  good  faith 
to  another  state,  with  which  Sutherland,  J.,  and 
seven  Senators  concurred. 

SAVAGE,  Ch.  J.,  delivered  the  opinion  of  the 
majority  of  the  court,  and  discussed  the  claim 
of  the  plaintiffs  to  any  exclusive  right  ot  navi- 
gation by  steam  in  the  waters  of  the  State.  He 
held  that  the  case  of  Livingston  v.  Van  Ingen 
was  not  a  binding  authority  on  the  court,  inas- 
much as  the  controversy  there  was  not  upon 
the  effect  of  a  coasting  license,  no  such  fact 
appearing  in  the  case.  After  restating  the 
points  decided  by  the  Supreme  Court  of  the 
U.  S.,  in  Gibbons  v.  Ogden,  he  says  :  "From 
these  premises,  it  seems  to  me  to  follow  as  a 
•corollary,  that  vessels  with  a  coasting  license 
are  authorized  to  navigate  for  the  purpose  of 
carrying  on  the  coasting  trade,  in  all  the  navi- 
gable waters  of  the  State,  in  which  the  coasting 
trade  can  exist."  In  commerce  among  the 
several  states,  subject  to  the  control  of  Con- 
1 14*]  gress,  he  held  *the  coasting  trade  to  be 
included,  and  the  transportation  of  passengers 
to  be  a  branch  of  that  trade:  that  "there  could 
be  no  pretense  for  denominating  the  grant  as  a 
ferry  from  Albany  to  N.  Y. 

To  speak  of  a  ferry  from  Albany  to  N.  Y., 
is  as  great  an  abuse  of  terms,  as  to  talk  of  a 
ferry  from  New  Orleans  to  Pittsburgh,  or  even 
from  N.  Y.  to  Liverpool." 

The  decree  oftlie  Chancellor  was  tJien  affirmed 
by  a  vote  of '22  to  9,  and  this  monopoly  after  six 
teen  years  of  feverish  existence,  was  annihilated 
forever. 

FOREIGN  CONSUL. 


PACKARD  0.    DAVIS— 6    Wend,  327, ,  334. 

DAVIS  v.  PACKARD— 10  Wend,  50,  74. 
In  S.  Ct.  of  U.  S.,  6  Pet.,  41-50;  7  Pet.,  276-286. 

CHARLES  A.  DAVIS,  the  plaintiff  in  error, 
\J  was  sued  in  the  Supreme  Court  on  a 
recognizance  of  bail,  entered  into  by  him  in  a 
civil  suit.  A  verdict  was  found,  and  judg- 
ment rendered  against  him  thereon.  He  then 
removed  the  record  into  the  Court  of  Errors, 
and  assigned  for  error,  that  at  the  time  of  the 
commencement  of  the  suit  against  him  he  was, 
and  ever  since  has  been,  Consul-General  of 
the  King  of  Saxony,  in  the  U.  S.,  duly  admit- 
ted, &c.,  by  the  President  of  the  U.  S.,  and 
ought  not  to  have  been  impleaded  in  the 
Supreme  Court  of  the  State  of  N.  Y.,  but  in 
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the  District  Court  of  the  U.  S.  for  the  South- 
ern District  of  N.  Y.,  or  in  some  other  Dis- 
trict Court  of  the  U.  S.,  and  that  the  Supreme 
Court  had  not  jurisdiction,  &c.  Defendant  in 
error  pleaded  in  nullo  est  erratum,  &c. 

The  Court  of  Errors  (the  Chancellor,  Wai- 
worth,  delivering  the  opinion)  held  :  1.  That 
the  suit  on  the  recognizance  was  a  mere  inci- 
dent to  the  original  suit,  and  therefore  the 
Supreme  Court  had  jurisdiction  without 
regard  to  the  official  character  of  the  defend 
ant.  But  if  not — then  2.  That  the  parly  by 
*pleading  in  chief  to  the  suit,  and  call-  [*1 15 
ing  for  a  decision  on  the  merits,  without  set- 
ting up  his  privilege,  had  admitted  the  juris- 
diction of  the  court  ;  and  3.  That  the  Court 
of  Errors  will  not  entertain  jurisdiction  to 
reverse  a  judgment  of  the  Supreme  Court  for 
a  mere  error  in  fact,  which  might  have  been 
tried  there  upon  a  writ  of  error  coram  nobis. 

The  Chancellor  says  :  "1  am,  therefore, 
satisfied  that  this  court  never  had  jurisdiction 
to  reverse  a  judgment  of  the  Supreme  Court 
for  error  in  facCunless  the  question  had  first 
been  examined  and  decided  upon  a  writ  of 
error,  coram  nobis,  in  that  court.  (2  Wend., 
157;  4  Id.,  175.) 

The  Court  of  Errors  being  unanimously  of 
this  opinion,  the  judgment  of  the  Supreme 
Court  was  affirmed  accordingly.  Whereupon 
the  plaintiff  in  error  sued  out  a  writ  of  error 
to  the  Supreme  Court  of  the  U.  S.  At  the 
Jan.  Term  of  that  year,  1832,  a  motion  was 
made  to  dismiss  the  writ  of  error,  "  for  want 
of  jurisdiction  in  that  court."  (6  Pet.,  41-50.) 
The  case  is  there  entitled  "  Charles  A.  Davis, 
Consul-General  of  the  King  of  Saxony,  Plaint- 
iff in  Error,  v.  Isaac  Packard,  Henry  DMie.r 
and  William  Moi'phy,  Defendants  in  Error." 

THOMPSON,  /.,  delivered  the  opinion  of  the 
court : 

"  The  motion  to  dismiss  the  writ  of  error  is 
founded  and  resisted  on  affidavits  of  what 
took  place  in  the  Court  of  Errors  of  N.  Y. ,  on 
motion  there  made  to  dismiss  the  writ  of 
error  to  the  Supreme  Court  of  that  State  ;  and 
the  opinion  of  the  Chancellor,  assigning  his 
reasons  for  affirming  the  judgment  of  the 
Supreme  Court,  has  also  been  laid  before  us. 

We  cannot  enter  into  that  question  at  all  ; 
whatever  forms  no  part  of  the  record  sent  up 
to  this  court,  must  be  entirely  laid  out  of 
view. 

The  question  before  this  court  is  not 
whether  the  judgment  of  the  Supreme  Court 
in  N.  Y.  was  correct.  It  is  the  judgment  of 
the  Court  for  the  Correction  of  Errors  that  is 
to  be  reviewed  here.  From  the  record,  then, 
we  are  necessarily  left  to  conclude  that  the 
State  Court  (the  Court  of  Errors),  assuming  or 
admitting  the  fact  that  Davis  was  Consul- 
General,  as  alleged  in  his  assignment  of  errors, 
yet  held  it  did  not  exempt  him  from  being 
sued  in  a  state  court ;  which  *brings  [*  1 1 6 
the  case  within  the  25th  section  of  the  judici- 
ary Act,  the  decision  being  against  the  exemp- 
tion claimed  under  a  law  of  the  U.  S." 

The  motion  to  dismiss  the  writ  of  error  was 
accordingly  denied. 

The  writ  of  error  was  afterward  brought  on 
for  argument  at  the  Jan.  Term,  1833,  and  the 
cause  heard  and  decided.     (7  Pet.,  276,  286.) 
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The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  Thompson,  who,  after  stating  the 
•case,  says  : 

"  The  principal  difficulty  in  this  case,  seems 
to  grow  out  of  the  manner  in  which  the 
•exemption  set  up  by  the  plaintiff  in  error,  was 
brought  under  the  consideration  of  the  State 
Court,  and  in  a  right  understanding  of  the 
ground  on  which  the  court  decided  against  it. 

The  record  shows  no  objection  to  the  time 
and  place,  when  and  where  this  matter  was 

set  up. The  only  answer  is,  that  there  is 

no  error  ;  because  it  nowhere  appears  in  the 
record  that  the  said  C.  A.  D.  ever  was  Consul 
of  the  King  of  Saxony.  This  was  no  answer 
to  the  assignment  of  errors.  Matter  assigned 
in  the  appellate  court  as  error  in  fact  never 
appears  on  the  record  of  the  inferior  court. 
If  it  did  it  would  be  error  in  law.  But  the 
answer  to  the  assignment  of  errors,  prays  that 
the  court  may  proceed  to  examine  the  record, 
&c.,  and  the  matters  aforesaid  above  assigned 
for  error. 

Under  this  informal  state  of  the  pleadings 
in  the  Court  for  the  Correction  of  Errors, how 
is  the  court  to  view  the  record  ?  If  it  had 
been  intended  to  say  that  it  was  not  error, 
because  not  pleaded  in  abatement,  it  would 

probably  have  been  so  said. As  the 

record  contains  no  intimation  that  this  matter 
was  not  set  up  in  proper  time,  the  conclusion 
would  seem  irresistible,  that  the  Court  for  the 
Correction  of  Errors  considered  the  matter 
itself,  set  up  in  the  assignment,  as  insufficient 
to  reverse  the  judgment.  This  being  the  only 
question  decided  in  that  court,  is  the  only 
question  to  be  decided  here  ;  and  viewing  the 
record  in  this  light,  we  can  not  but  consider 
the  judgment  of  the  State  Court  in  direct 
opposition  to  the  Act  of  Congress,  which 
•excludes  the  jurisdiction  of  the  state  courts  in 
suits  against  consuls. 

But  if  the  question  was  open  for  consideration 
1 1 7*]  here,  *whether  the  privilege  claimed 
was  not  waived  by  omitting  to  plead  it  in  the 
Supreme  Court,  we  should  incline  to  say  it 
was  not.  If  this  was  to  be  viewed  merely  as 
a  personal  privilege,  there  might  be  some 
grounds  for  such  a  conclusion  ;  but  it  can  not 
be  so  considered.  It  is  the  privilege  of  the 
country  or  government  which  the  Consul  rep- 
resents. This  is  the  light  in  which  foreign 
ministers  are  considered  by  the  law  of  nations, 
and  our  Constitution  and  laws  seem  to  put 
Consuls  on  the  same  footing  in  this  respect." 

Judgment  reversed  accordingly. 

A  mandate  from  the  Supreme  Court  of  the 
U.  S.,  in  the  usual  form,  in  the  name  of  the 
President  of  the  U.  S.,  to  the  President  of  the 
Senate  of  the  State  of  N.  Y.,  the  Senators, 
Chancellor,  &c.,  containing  the  judgment  of 
reversal,  and  commanding  them  "  that  further 
proceedings  be  had  as  according  to  right  and 
justice,  and  in  conformity  to  the  opinion  and 
judgment  of  said  Supreme  Court  of  the  U.  S., 
and  the  laws  of  the  U.  S.,  ought  to  be  had, 
&c.,  was  produced  to  the  court  on  the  behalf 
of  the  plaintiffs  in  error. 

On  presenting  this  mandate"  to  the  Court  of 
Errors,  the  counsel  for  the  plaintiff  in  error 
moved  that  a  rule  be  entered  reversing  the 
judgment  of  this  court  and  of  the  Supreme 
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Court.  At  the  same  time  a  motion  was  made 
bv  the  counsel  for  the  defendants  in  error, 
either  that  the  rule  to  be  entered  on  the  filing 
of  the  mandate  should  declare  that  they  had 
not  jurisdiction  to  reverse  the  judgment  of  the 
Supreme  Court  in  such  case,  and  therefore 
declined  to  do  so  —  or  that  the  court  in  case 
they  should  reverse  their  own  judgment  of 
affirmance,  in  obedience  to  the  mandate.  should 
at  the  same  time  enter  an  order  for  the  dismiss- 
al of  the  writ  of  error,  with  costs. 

This  question  was  elaborately  argued  by  the 
Chancellor  and  Justice  Sutherland,  in  favor  of 
a  judgment  simply  reversing  their  own  pre- 
vious judgment,  and  leaving  that  of  the 
Supreme  Court  in  force.  Seward,  Senator, 
delivered  an  opinion  contra.  The  court  was 
induced  to  adopt  the  form  of  the  judgment 
drawn  up,  and  offered  by  the  Chancellor, 
reversing  the  judgment  of  the  Court  of  Errors 
itself,and  leaving  t'.at  *of  the  Supreme  [*1  1  8 
Court  in  full  force  ;  also  quashing  the  writ  of 
error  from  the  Supreme  Court  to  the  Court  of 
Errors,  with  costs  to  the  defendant  in  error, 
and  remitting  the  proceedings  to  the  Supreme 
Court. 

In  the  affirmative  for  this  judgment,  SO, 
contra  3. 


It  can  not  be  denied  that  this  was  a 
virtual  disobedience  to  the  mandate.  It  is 
true  Mr.  Justice  Sutherland  says  "  that  there 
is  no  disposition  to  obstruct  or  evade  the 
judgment  of  the  Supreme  Court  of  the  U.S.," 
but  the  rule  or  order  entered  is  nothing  more 
or  less  than  a  refusal  to  treat  the  judgment  of 
the  Supreme  Court  as  reversed  on  the  ques- 
tion of  jurisdiction,  and  to  still  maintain  that 
the  defendant  in  error  should  have  another 
opportunity  to  present  this  question  to  the 
Supreme  Court  of  the  U.  S. 

(See   rule  for  judgment  and    opinions,   10 
Wend.,  52,  74.) 


BLOODGOOD,  Plaintiff  in  Error 

v. 

MOHAWK    AND    HUDSON    RAILROAD 
COMPANY— 18  Wend.,  1. 

Reported  14  Wend.,  548. 

TERROR  from  the  Supreme  Court.  Trespass 
-L-J  quare  clausum,  &c.,  by  Bloodgood  against 
R.  R.  Co.  for  entering  and  taking  premises  for 
their  railroad. 

The  defendants  justified  under  their  Act  of 
Incorporation,  and  the  Supreme  Court  held 
their  plea  of  justification  good,  although  it  did 
not  aver  that  they  had  tendered  or  made  satis- 
faction, or  taken  the  steps  prescribed  by  their 
Act  of  Incorporation,  to  assess  and  satisfy  the 
damages  sustained  by  the  owner. 

The  Court  of  Errors  reversed  the  decision  as 
to  that  point,  but  held  the  power  conferred  on 
the  Company  to  take  private  property  for  that 
purpose  to  be  constitutional.  The  judgment  of 
the  Court  of  Errors,  as  entered,  exhibits  their 
result  and  the  grounds  of  it,  at  the  same  time, 
briefly  stated  in  their  judgment  itself — a  prec- 
edent to  which  it  would  be  well  if  every 
court  of  appellate  jurisdiction  conformed  in 
every  instance  of  reversal. 
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119*]       *The  judgment  as  entered  was  as 
follows  : 

"  Counsel  having  been  heard  in  this  cause, 
and  due  deliberation  had,  it  is  declared  and 
adjudged  that  the  Legislature  of  this  State  has 
the  constitutional  power  and  right  to  authorize 
the  taking  of  private  property  for  the  purpose 
of  making  railroads,  or  other  public  improve- 
ments of  the  like  nature,  paying  the  owners  of 
such  property  a  full  compensation  therefor, 
whether  such  public  improvements  be  made  by 
the  State  itself,  or  through  the  medium  of  a 
corporation  or  joint  stock  company  ;  but  that 
by  the  true  construction  of  the  defendant's 
charter  or  Act  of  Incorporation,  they  were  not 
authorized  to  take  and  appropriate  the  plaint- 
iff's land  to  their  use,  until  his  damages  were 
appraised  and  paid  or  deposited  for  his  use,  as 
provided  for  in  the  Act  of  Incorporation." 

Judgment  reversed,  2d  plea  overruled,  icith 
leave  to  defendants  to  amend  their  plea  within 
such  time  as  the  Supreme  Court  should  direct,  on 
payment  of  costs  to  be  taxed,  &c. 


CLARK 

THE  PEOPLE— 26  Wend.,  599,  613. 
Not  reported  in  S.  Ct. 

Quo  Warranto — Appointment  of  Justices  of  the 

Peace,  in  Cities. 

HHHE  Supreme  Court,  in  this  case,  delivered 
J-  no  formal  opinion  on  the  question  in- 
volved, viz.:  whether  the  Legislature  have 
power  under  the  15th  section  of  the  4th  article 
of  the  Constitution  (of  1821),  to  direct  the 
mode  of  appointing  justices  of  the  peace  for 
cities,  but  merely  referred  to  their  opinion  in 
The  People  v.  Kane,  23  Wend.,  414,  where  they 
held  that  the  Legislature  had  not  the  power. 
But  on  writ  of  error  in  this  case, 

The  Court  of  Errors  held  that  the  Legisla- 
ture had  the  power,  and  that  the  decision  of 
the  Supreme  Court  that  "  the  Act  Providing 
for  the  Appointment  of  Justices  of  the  Peace 
by  the  Common  Council  of  Rochester,  was 
unconstitutional  and  void,"  was  erroneous,  and 
1 2O*]  tlwir  judgment  in  this  case  was  *reversed 
by  an  almost  unanimous  vote — two  Senators  only 
voting  to  affirm. 

N.  B.  The  case  of  The  People  v.  Kane  was 
held  to  be  rightly  decided,  without  reference 
to  the  constitutional  question  (see  p.  601,  per 
the  Chancellor ;  and  pp.  612,  613,  per  Senator 
Ely);  as  the  law  under  which  Kane  had  been  ap- 
pointed was  repealed  before  his  appointment. 


PURDY  v.  THE  PEOPLE— 4  Hill,  384-419. 

In  8.  Ct.,  2  Hill,  31-44. 

Quo  Warranto—  Cliarter  of  the  City  of  N.  T. 
TNFORMATION  in  the  nature  of  a  quo  war- 
J-  ranto  against  the  defendant  for  exercising 
the  office  of  judge  of  the  Court  of  General 
Sessions  in  the  City  of  N.  Y.  The  information 
was  filed  June  15,  1840,  and  alleged  the  usur- 
pation from  the  1st  of  that  month.  The  de- 
fendant pleaded  his  election  to  the  office  of 
Alderman  of  the  10th  ward  of  the  City  of  N. 
Y.,  on  the  second  Tuesday  of  Apr.,  1840,  for 
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one  year  ;  that  he  entered  on  the  duties  of  the 
office  May  12  following  ;  and  then  insisted  on 
his  title  of  Alderman,  under  the  City  Charter 
of  1730,  the  Confirmatory  Act  of  1732,  the  Act 
of  1830,  and  the  Revised  Statutes,  to  sit  in  the 
Court  of  General  Sessions  of  the  Peace,  in  and 
for  the  City  and  County.  The  Attorney  Gen- 
eral demurred,  and  the  defendant  joined  in 
demurrer. 

The  Supreme  Court  held  that  the  Act  of 
May  14,  1840,  annulled  the  power  conferred 
upon  Aldermen  of  the  City  of  N.  Y.  by  the 
Charter  of  1730  to  officiate  as  judges  of  the 
Court  of  General  Sessions  of  the  City  and 
County  of  N.  Y. ;  that  the  Act  was  valid, 
though  passed  by  a  vote  of  less  than  two 
thirds  of  the  members  elected  to  each  branch 
of  the  Legislature. 

COWEN,  ,/.,  held,  that  as  the  Act  did  not 
interfere  with  any  right  of  a  strictly  corporate 
character,  it  was  not  a  Two  Third  Act. 

NELSON,  Ch.  J.,  for  reasons  expressed  by 
him  in  The  People  v.  Morris,  13  Wend.,  325, 
held  that  the  two  third  clause  of  *the  [*  1 2 1 
Constitution  did  not  extend  to  municipal  cor- 
porations, and  gave  judgment  of  ouster 
against  the  defendant,  Bronsou,  J.,  dissenting 
on  both  grounds  :  and  further  holding,  that 
where  the  point  is  raised  as  to  the  actual  vote 
of  two  thirds  on  the  passage  of  a  bill,  is  the 
original  engrossed  bill  on  file  in  the  Secretary 
of  State's  office,  if  not  certified  pursuant  to  the 
Statute  as  having  been  passed  by  a  two  third 
vote,  that  is  at  least  prima  facie  evidence  that 
it  was  not  so  passed. 

The  Court  of  Errors  held  that  the  two  third 
clause  of  the  Constitution  (of  1821)  extended  to 
all  corporations,  properly  so  called  (under  the 
terms  "any  body  politic  or  corporate"), 
whether  they  be  public  or  private ;  and  that 
the  Act  of  May  14,  1840,  not  having  received 
the  assent  of  two  thirds  of  the  members  elected 
to  each  branch  of  the  Legislature,  it  is  void  so 
far  as  it  affects  the  right  of  Aldermen  of  the 
City  of  N.  Y.  to  sit  as  judges  of  the  Court  of 
General  Sessions  of  the  Peace. 

The  Chancellor,  in  concluding  his  opinion  for 
affirmance,  says:  "The  fact  that  one  of  the 
sections  of  the  Act  of  May,  1840,  is  admitted  to 
be  in  direct  conflict  with  the  provisions  of  the 
Constitution,  does  not  render  the  other  parts 
of  that  Act  inoperative  and  void."  And  this 
seems  to  have  been  acquiesced  in  by  the  court, 
as  no  members  of  the  court  who  delivered 
opinions  for  reversal  maintained  the  contrary 
doctrine. 

Judgment  reversed,  13  to  11. 


COVENANT  TO  STAND  SEISKD. 


JACKSON,  ex  dem.  HOUSEMAN, 

v. 
SEBRING— 16  Johns.,  515. 

Covenant  to  stand  Seised — Deed  of  Bargain  and 

Sale. 

IN  this  case,  where  a  deed  by  a  married 
woman  and  her  husband,  of  her  lands  to  a 
trustee,  a  stranger,  reciting  that  "she  inherited 
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the  premises  which  she  wished  to  settle  in  the 
manner  thereinafter  mentioned,  and  in  con- 
1252*]  sideration  of  the  *premises,  and  for 
divers  other  good  causes  and  considerations, 
granted,  bargained,  sold,  &c. ,  to  D.  (a  stranger), 
his  heirs,  &c.,  in  trust,  to  hold  the  same 
during  the  joint  lives  of  herself  and  her  hus- 
band, and  to  pay  them  the  rents  and  profits, 
&c.  And  in  case  the  husband  should  die, 
leaving  her  surviving,  to  convey  the  same  to 
her,  but  in  case  she  should  die  without  lawful 
issue,  leaving  her  husband  surviving  her,  then 
in  trust  to  convey  the  premises  to  her  said 
husband  and  her  motheras  tenants  in  common, 
in  fee  simple  ;"  and  D.  covenanted  to  perform 
the  trust.  The  wife  died  without  lawful 
issue,  leaving  her  husband  and  mother  surviv- 
ing, to  whom  D.  afterwards  conveyed  the 
premises  in  pursuance  of  the  trust. 

The  Supreme  Court  held  that  the  deed  was 
not  good  as  a  bargain  and  sale,  for  want  of  a 
pecuniary  consideration,  but  that  it  might  be 
sustained  as  a  covenant  to  stand  seised  to  uses 
on  the  part  of  the  trustee,  though  a  stranger  to 
the  blood  of  the  grantors  and  grantees. 

The  Court  of  Errors  held,  on  the  other 
hand,  that  no  use  can  be  raised  on  a  covenant 
to  stand  seised,  in  favor  of  a  stranger  or  one 
not  of  the  blood  of  the  covenantor,  though  the 
covenantee  is  a  mere  trustee  for  the  relations 
of  the  blood  of  the  covenantors,  it  makes  no 
difference  ;  that  the  deed  from  the  husband 
and  wife  to  the  trustee,  was  void  for  want  of 
a  pecuniary  consideration  ;  and  that  it  could 
not  operate  as  a  covenant  to  stand  seised  to 
the  uses  expressed  in  the  deed,  because  the 
trustee  being  a  mere  stranger,  there  was  no 
consideration  of  blood  or  marriage,  between 
him  and  the  grantors  to  raise  the  use,  and 
create  a  seisin  in  him  by  force  of  the  Statute 
of  Uses. 
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*DAMAGES. 


GLEASON  v.  PINNEY— 5  Wend.,  393. 
In  8.  Ct.,  5  Cow.,  152. 

Damages — Note  Payable  in  Salt —  Writ  of  Error 
— Restitution. 

THIS  case  was  reported  in  Supreme  Court, 
as  a  case  of  affirmance  of  the  judgment 
of  the  C.  P.,  where  the  suit  was  commenced, 
and  which  held  that  the  amount  in  money 
was  the  proper  rule  of  damages  in  an  action 
on  the  following  note  : 

"  For  value  received,  I  promise  to  pay  John 
Pinney  $73.50,   on  the  first  day  of  August, 
1822,  in  salt  at  14  shillings  per  barrel,  in  good 
boatable  order.     Liverpool,  June  30,  1820. 
ASA  GLEASON." 

The  Supreme  Court,  however  (Savage,  Ch. 
J..  dissentiente),  reversed  this  judgment  of  the 
C.  P.,  holding  the  value  of  the  salt  at  the  time 
for  delivery  to  be  the  proper  measure  of  dam- 
ages, and  awarded  a  venire  de  now.  The 
opinion  of  Savage,  Ch.  J.,  .given  in  5  Cow., 
152,  as  that  of  the  court,  was  his  dissenting 
opinion.  (See  reporter's  note,  5  Cow.,  411, 
correcting  the  error.) 
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In  the  meantime  Pinney  had  collected  his 
judgment  below  :  Gleason  then  took  a  writ  of 
restitution,  and  an  execution  for  his  costs  in 
the  Supreme  Court,  and  the  money  collected 
by  Pinney  on  his  judgment  in  the  C.  P.,  was 
restored  to  Gleason,  and  his  costs  in  Supreme 
Court  paid.  Gleason  then  compelled  Pinney, 
by  a  rule  in  the  C.  P.,  to  go  to  trial  on  the 
venire  de  now  awarded  by  the  Supreme  Court 
on  reversal,  who  went  on  accordingly,  and 
obtained  a  second  verdict  and  judgment 
against  Gleason.  Pinney  then  brought  a  writ 
of  error  from  the  judgment  of  the  Supreme 
Court,  reversing  the  original  judgment  in  the 
C.  P. ,  and  awarding  a  venire  de  novo. 

*A  motion  to  dismiss  the  writ  of  [*124 
error  was  now  made  to  the  Court  of  Errors  on 
this  state  of  facts,  but  the  court  held  that 
Pinney  had  a  right  to  his  writ  of  error  to  the 
judgment  of  the  Supreme  Court,  and  that  his 
going  to  trial  upon  the  rule  in  the  C.  P.,  was 
no  waiver  of  his  right  to  bring  error,  and  the 
motion  to  dismiss  his  writ  of  error  was  denied. 

And  per  Jones,  Chancellor:  "  A  reversal  of 
the  judgment  in  the  Supreme  Court  will  be  a 
reversal  of  all  the  consequent  proceedings 
including  those  in  the  C.  P.,  upon  the  venire 
de  now."  Accordingly, 

This  cause  on  the  writ  of  error  to  that  judg- 
ment of  the  Supreme  Court  was  brought  to 
argument  before, 

The  Court  of  Errors,  on  the  question  as  to 
the  rule  of  damages,  and  the  court  held  that 
the  measure  of  damages,  for  non-payment 
of  the  note  was  the  sum  specified  in  the  note 
and  not  the  value  of  the  salt  on  the  day  speci- 
fied for  the  delivery  or  payment. 

And  the  judgment  was  reversed. 


DEED. 


JACKSON,  ex  dem.  ERWIN, 

V. 

MOORE— 4  Wend.,  58. 
In  S.  Ct.,  6  Cow.,  706. 

Deed —  Construction  of  Grant — Boundaries  and 
Description —  Evidence. 

THIS  was  an  action  of  ejectment,  and  the 
case  arose  upon  the  construction  to  be 
given  to  a  conveyance  of  two  certain  tracts  of 
land  described  as  follows:  "Two  tracts  or 
parcels  of  land  lying,  &c.,  being  township  No. 
3,  &c. ;  also  township  No.  4,  &c. ;  to  be  6  miles 
square,  and  containing  23,040  acres  each,  and 
no  more,  &c."  The  two  tracts  referred  to 
were,  in  fact,  6  by  8  miles  in  size. 

The  Supreme  Court  held  that  the  whole  6 
by  8  miles  in  each  tract  passed  to  the  grantee 
by  this  conveyance.  The  court  considered 
the  description  of  the  parcels  as  a  mere  refer- 
ence *to  or  designation  of  the  premises  [*  1 25 
intended  to  be  conveyed,  and  that  in  the 
description  of  the  boundaries,  or  number  of 
the  lot,  or  other  certain  designation,  the  men- 
tion of  the  quantity  in  addition  must  be  taken 
to  be  mere  description,  there  being  no  express 
covenant  that  the  land  contains  that  quantity  ; 
and  the  quantity  being  the  least  certain  part 
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of  the  description  must  yield  to  boundarips, 
or  the  number  of  the  lot,  or  other  more  certain 
description  ;  that  effect  should  be  given,  if 
practicable,  to  every  part  of  the  description; 
that  if  the  thing  intended  to  be  granted  appear 
clearly  from  any  part  of  the  description,  and 
other  "circumstances  not  applicable  are  men- 
tioned, the  grant  will  not  be  defeated,  but 
the  erroneous  part  will  be  rejected  ;  that  the 
description  was  not  ambiguous  in  a  legal 
sense,  so  as  to  be  a  subject  of  explanation 
from  extrinsic  evidence. 

It  was  also  held  by  the  Supreme  Court  that 
the  acts  of  a  portion  of  the  grantees,  tenants  in 
common,  in  locating  land  under  a  deed,  will 
not  affect  their  co-tenants,  unless  it  appear  that 
the  latter  sanctioned  the  acts  in  some  way  or 
manner.  Also  held  by  the  Supreme  Court, 
that  the  court  will  not  presume  a  grant  for  the 
purpose  of  quieting  ancient  possession. 

But  the  Court  of  Errors  reversed  the  judg- 
ment of  the  Supreme  Court,  on  the  ground 
that  it  was  the  manifest  intention  of  the 
parties  that  the  townships  should  be  but  "six 
miles  square,  and  contain  twenty-three  thou- 
sand and  forty  acres,  and  no  more."  The 
court  held,  therefore,  that  the  township  should 
be  resurveyed,  and  a  correction  made  of  the 
boundaries,  so  as  to  reduce  each  township  to  6 
miles  square,  and  to  the  contents  specified  in 
the  deed. 

It  was  also  held  that  the  grantees  would 
have  a  right  of  election  to  locate  their  grant  in 
any  part  of  the  two  townships  as  surveyed  at 
the  date  of  the  deed,  the  only  restriction  being 
to  locate  in  a  square  form. 

Judgment  unanimously  reversed. 

The  Chancellor,  in  delivering  his  opinion, 
observes  that  "the  judges  of  the  Supreme 
Court  appear  to  have  supposed  the  verb  'to  be,' 
as  having  been  inserted  instead  of  the  parti- 
ciple 'being,'  by  the  conveyancer,  who  copied 
the  description  from  one  in  existence  before 
the  townships  were  surveyed." 

The  Chancellor  denies  the  right  of  that  court 
126*]  to  resort  to  *such  evidence  to  ascertain 
the  meaning  of  words,  which  are  clear  and 
positive  on  the  face  of  the  deed. 


VAN  WYCK 

0. 
WRIGHT  AND  JOHNSON— 1$  Wend.,  157. 

Case  not  reported  in  Supreme  Court,  but  opinion 
of  that  court  by  Nelson,  J.,  18  Wend..  162-4  ;  see, 
also.  Jackson  v.  Tallmadge,  4  Cow.,  450,  post,  128. 

Deed — Map — Survey  under  Authority  of  Sur- 
neyor-General — Practical  Locations  or  Land 
Marks. 

T71 JECTMENT  by  Van  Wyck  against  Wright 
J-J  and  Johnson,  for  a  tract  of  land  inTomp 
kins  Co.  Both  parties  claimed  title  to  the 
land  in  question  under  Robert  C.  Johnson, 
grantee  of  Greenleaf,  the  original  patentee 
from  the  State  ;  the  plaintiff  claiming  the  dis- 
puted tract  as  grantee  of  the  southwest  quarter 
section,  and  the  defendant  as  grantee  of  the 
northwest  quarter  section  of  township  No.  10. 
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The  defendant  claimed  title  under  his  deed, 
according  to  the  line  on  the  map  filed  in  the- 
Surveyor-General's  office,  by  whose  authority 
the  town  and  section  lines  were  run,  and  the 
map  made  and  filed  in  his  office  in  1791.  The 
plaintiff  claimed  to  recover  the  disputed  tract 
according  to  a  line  actually  run  by  a  sub-sur 
veyor,  acting  under  the  orders  of  the  chief 
surveyor,  employed  by  the  Surveyor-General. 
The  sub-surveyor  and  his  assistants,  under 
these  directions,  proceeded  to  survey  the  lines 
of  the  township  No.  10  and  its  sections,  but 
instead  of  pursuing  the  lines  as  given  to  them, 
proceeded  some  forty  chains  further  on  the 
north  course  than  they  should  have  done.  The 
mistake  having  been  discovered  by  the  sur- 
veyor after  apart  of  the  section  line  had  been 
thus  run,  and  the  trees  marked  and  blazed, 
&c.,  the  chief  surveyor  sent  orders  to  Sabin, 
the  deputy,  to  correct  the  line  as  run,  and  to 
conform  it  to  the  proper  course.  Sabin,  in- 
stead of  going  back  to  the  point  of  departure 
beyond  the  true  line,  made  an  off-set  from  the 
line  as  he  had  run  it  already  to  the  true  line, 
and  then  proceeded  to  run  and  mark  the  resi- 
due, according  to  the  map  in  the  Surveyor- 
General's  office.  That  map  was  made  out 
upon  the  supposition  that  the  whole  line  had 
been  *run  correctly.  This  produced  [*127 
a  difference  between  that  part  of  the  line  on 
the  map  and  the  actual  line  as  marked  on  the 
land.  This  plat  constituted  the  land  in  ques 
tion. 

In  the  year  1799,  Robert  C.  Johnson,  who 
had  become  the  grantee  of  the  township  by 
conveyance  from  Greenleaf,  was  apprised  of 
this  mistake  by  a  surveyor  named  Pumpelly, 
who  then  under  Johnson's  directions  pro- 
ceeded to  run  out  the  true  line  according  to 
the  map,  and  to  obliterate  the  old  one.  ~  In 
1806  or  1807  a  tenant  took  possession  up  to  the 
map  line,  under  title  derived  from  a  son  of 
Johnson.  Van  Wyck,  who  claimed  according 
to  the  actual  Sabin  line,  under  a  deed  from 
Johnson,  before  the  correction  was  made,  some 
time  after  commenced  an  action  of  ejectment 
against  the  tenant,  which  resulted  in  a  verdict 
in  favor  of  the  tenant.  The  disputed  line, 
however,  remained  unsettled,  and  tenants  from 
1806  or  1807  occupied  part  of  the  tract, 
claiming  title.  Van  Wyck,  however,  after 
the  termination  of  his  action  of  ejectment, 
gave  directions  to  his  agent  not  to  sell  any 
more  lands  north  of  the  map  line,  and  for 
several  years  previous  did  not  pay  the  taxes 
on  the  land.  In  1820  Wright,  one  of  the  de- 
fendants, having  entered  into  possession  of 
part  of  lot  No.  46  (as  claimed  by  Van  Wyck), 
and  occupying  it  to  the  map  line,  Van  Wyck, 
in  1830,  commenced  this  suit  against  him.  His 
landlord,  Johnson,  the  other  defendant,  be- 
came a  party  to  defend  the  suit. 

At  the  trial,  the  counsel  for  the  plaintiff  de- 
sired the  judge  to  charge  the  jury  that  "  the 
actual  marked  lines  on  the  land,  and  not  the 
map,  must  control  in  the  decision  of  the  case," 
but  the  judge  declined  so  to  do,  and  charged 
that  "if  the  line  run  by  Pumpelly  (the  map 
line),  was  a  mere  continuation  of  the  Sabin 
line,  from  the  jog  or  offset,  it  was  the  same 
thing  as  if  it  had"  been  run  or  continued  by 
Sabiu  himself,  and  would  then  be  the  true  line, 
and  control  the  parties  in  this  suit."  Exception 
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and  verdict  for  the  defendant  according  to  the 
charge.  On  motion  for  a  new  trial, 

The  Supreme  Court  refused  a  new  trial. 
Nelson,  J.,  delivering  the  opinion  of  the  court 
(see  18  Wend.,  162-4),  says,  "  without  going 
into  a  minute  examination  of  the  facts  dis- 
closed in  this  case,  it  is  entirely  clear  that  the 
line  claimed  by  the  plaintiff  to  be  the  true  east 
128*]  and  west  line,  between  the  *quarter 
sections  of  township  No.  10,  was  originally 
run  and  marked  through  mistake,  and  was 
obliterated  and  abandoned  when  the  mistake 

was  discovered. But  it  is  said  that  the 

(Sabin)  line  is  clear  and  perfect  through  the 
sections  of  lot  No.  10,  and  that  the  purchasers 
of  these  sections  are  bound  by  it ;  though  as 
a  line  dividing  east  and  west  this  tier  of  town- 
ships on  the  tract,  and  for  which  purpose  it 
was  run,  it  was  also  abandoned. 

It  was  not  understood  or  believed  at  the  trial 
of  Jackson  v.  Johnson,  4  Cow.,  450, '  that  this 
line  of  itself  was  conclusive  upon  the  parties, 
nor  is  any  such  opinion  intimated  or  expressed 
129*]*bythe  Chief  Justice  at  bar.  It  was 
decided  upon  the  ground  frequently  con- 
sidered and  approved  by  this  court,  that 
where  the  marked  line  has  been  erroneously 
run,  and  the  one  on  the  map  and  in  the  field 
book  is  correct,  and  there  has  been  an  actual 
location  and  possession  for  years,  according  to 
the  ground  line,  acquiesced  in  by  the  adjoin- 
ing owners,  the  latter  shall  not  be  allowed 
even  to  correct  the  line,  and  thereby  break  up 
such  line  and  deprive  the  party  of  his  improve- 
ments, and  this  principle  aside  from  any  other, 
is  conclusive  against  the  plaintiff.  For,  if  a 
location  and  possession  acquiesced  in  for 
years,  upon  an  erroneous  line  of  marked  trees, 
will  prevail  over  the  true  one  given  by  the  map 
and  field  book,  can  it  be  pretended  that  a  like 
possession  and  acquiescence,  according  to  the 
true  line  of  the  map  and  field  book,  will  not 
prevail  over  an  erroneous  ground  line?  The 
defendant,  Wright,  has  been  in  possession  up- 
ward of  12  years  under  this  line."  A  new 
trial  was  accordingly  denied,  and  the  plaintiff 
now  brought  error. 


The  Court  of  Errors  reversed  the  judgment  of 
the  Supreme  Court,  WALWORTH,  Chancellor, 
delivering  the  only  opinion  reported.  He  says, 
in  the  course  of  it,  after  stating  that  the  only 
important  question  in  the  case  is, :  "  Whether 
the  deed  from  Robert  C.  Johnson,  to  Suydam, 
(in  1795),  from  whom  the  plaintiff  derives  title, 
conveyed  the  southwest  quarter  of  township- 
No.  10,  as  the  same  was  actually  run  and 
marked  upon  the  land  at  the  time  of  convey- 
ance, or  only  conveyed  it  as  it  would  have 
been  run  if  Sabin  had  run  the  line  back  from 
where  he  made  the  offset,  6i  miles  west  of  this 
section  ?" 

"  What  would  be  the  first  legal  resort  of 
the  grantee  (Suydam)  *and  those  claim-  [*13O 
ing  under  him,  to  ascertain  and  locate  the 
premises  thus  granted  ?  Certainly  it  was  to 
ascertain  if  the  two  quarter  sections  granted 
were  actually  run  out  and  marked  or  located 
upon  the  land  at  the  time  of  the  conveyance, 
bounded  in  the  manner  described  in  the  deed. 
And  certainly  there  can  be  no  doubt  whatever, 
that  if  the  purchaser  had  gone  to  the  land  at 
the  time  he  took  the  conveyance,  or  before, 
and  such  is  the  legal  presumption  as  to  the 
location  calls  in  the  deed,  he  would  have  found 
every  quarter  or  section  adjoining  the  two  con- 
veyed to  him  actually  located  on  the  land,  and 
those  on  the  north  and  east  and  west,  with 
their  corners  distinctly  marked  on  the  Sabin 
line."  "  It  would  have  been  necessary  for 
him  to  travel  6^  miles  from  the  lands  granted 
to  him,  to  have  found  the  obliterated  corner 
upon  the  north  line  of  No.  6,  even  if  he  had 
had  an  intimation  that  there  was  a  mistake. 
Such  a  constructive  notice  of  a  mistake  it 
would  be  very  unreasonable  to  enforce  against 
the  settlers  in  a  new  country."  "Again  ;  this 
quarter  or  section  had  been  actually  subdi- 
vided into  lots  bounding  upon  the  Sabin  line 
before  the  conveyance  to  Suydam."  "  The 
other  undivided  half  of  this  section  was  con- 
veyed to  the  plaintiffs  with  express  reference 
to  it." 

Judgment  reversed,  12  to  6. 


1. — By  the  case  of  Jackson  V.  Johnson,  4  Cow., 
450,  as  cited  above  by  Justice  Nelson,  is  meant  the 
case  there  reported  under  the  correct  title  of  Jack- 
son v.  Tallmadge,  4  Cow.,  450.  The  same  question 
on  the  same  facts,  in  substance,  there  arose. 

That  was  an  action  of  ejectment  by  Johnson,  the 
defendant  in  this  case,  to  recover  a  part  of  the 
same  disputed  premises  against  a  defendant  claim- 
ing under  the  ground  line.  The  cause  was  tried  in 
1823,  before  Nelson,  Circuit  Judge,  who  then 
charged  the  jury  in  favor  of  the  ground  line  and 
aginst  the  map  line,  and  the  jury  found  a  verdict 
for  the  defendant.  On  the  motion  for  a  new  trial, 
the  following  opinion  was  delivered  by 

Savage,  Ch.  J.,  who,  after  stating  the  facts,  ad- 
verted to  and  relied  on  Jackson  v.  Freer,  17  Johns., 
31.  He  said  the  question  there  as  stated  by  Spencer, 
Ch.  J.,  was  "which  shall  prevail,  the  actual  location 
of  the  lots  on  the  ground,  by  marking  and  number- 
ing trees  at  the  corners,  and  by  marking  the  lines 
of  the  lots?— or,  the  courses  and  distances  which 
the  map  represents  the  lots  as  entitled  to?"  The 
court  decided  in  favor  of  the  actual  location.  The 
survey  was  considered  as  the  act  of  the  parties, 
though  made  by  the  agent  of  the  Surveyor-General, 
as  in  this  case.  In  Jackson  v.  Ogden,  7  Johns.,  341, 
it  was  said  .that  where  the  map  and  survey  do  not 
agree,  a  practical  location,  acquiesced  in,  is  entitled 
to  great  weight. 

"  In  this  case,  the  evidence  of  acquiescence  in  the 
location  by  the  lessors  of  the  plaintiff,  was  not  very 
conclusive ;  and  further  testimony  on  it  might  have 
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been  satisfactory.  Such  was  offered  after  the  coun- 
sel had  commenced  summing  up,  but  rejected.  It 
was,  doubtless,  discretionary  with  the  judge  to 
receive  or  reject  it ;  and  I  can  not  say  that  this  dis- 
cretion was  not  properly  exercised.  From  the  case 
as  it  stands,  I  think  a  new  trial  should  be  refused." 
New  trial  denied. 


is  believed  that  the  learned  reader  who 
shall  attentively  examine  the  facts  and  circum- 
stances of  the  foregoing  case,  and  the  cases  of 
Jackson  v.  Hunter,  1  Johns.,  495;  Jackson  v.  Cole, 
16  Id.,  257 ;  and  Jackson  v.  Freer,  17  Id.,  29 :  will  hes- 
itate before  he  assents  implicitly  to  the  conclusions 
of  the  Chancellor  in  Van  Wyck  v.  Wright  and  John- 
son. In  one  thing  he  is  most  certainly  mistaken. 
He  asserts  that  the  case  of  Jackson  v.  Hunter  was 
overruled  in  the  case  of  Jackson  v.  Cole.  But  is 
this  so?  Let  Spencer,  Ch.  J.,  who  delivered  the 
opinion  of  the  court,  decide  the  question.  He  says 
(16  Johns..  263) :  "  I  am  free  to  declare  that,  upon 
further  consideration,  I  am  satisfied  that  the  opin- 
ion delivered  in  Jackson  v.  Hunter  cannot  be  sup- 
ported ;  and  that  it  was  founded  upon  too  narrow 
a  view  of  the  Act.  (Act  in  Relation  to  Military 
Lands  of  Apr.  6, 1790.)  I  am  not  authorized  to  say 
that  my  brethren  fully  and  explicitly  renounce  the 
opinion  delivered  in  Jackson  v.  Hunter,  though  I 
understand  them  to  incline  to  consider  it  incorrect. 
They  do  not  consider  this  case  as  requiring  them 
expressly  to  overrule  that  case." 

25.S 
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CHILD  ET  AL. 

V. 

STARR  ET  AL.— 4  Hill,  369,  383. 
In  S.  Ct.,  20  Wend.,  149. 

Boundaries — Riparian  Owner  of  Land*. 

T7JECTMENT.  The  Supreme  Court  helc 
J-J  in  this  case,  where  in  the  conveyance  ol 
premises  situated  on  the  bank  of  a  river  not 
navigable,  the  lines  are  stated  to  run  from  one 
of  the  corners  of  the  lot  to  the  river  and  thence 
along  the  shore  of  said  river  to  a  certain  street, 
the  grantee  takes  adJUumaqiue.  Justice  Bron- 
son,  dissentiente. 

The  Court  of  Errors  held  that  no  part  of  the 
bed  of  the  river  passed  under  the  conveyance, 
but  that  the  grantee  took  only  to  low  water 
mark. 

WALWORTH,  Chancellor,  delivered  an  opinion 
131*]  for  reversal.  *"  The  decision  of  a  ma- 
jority of  this  court  in  the  case  of  The  Canal 
Appraisers  v.  The  People,  17  Wend.,  590,  al 
though  put  upon  other  grounds  by  some  of  the 
members  who  voted  for  a  reversal  of  the  judg- 
ment of  the  Supreme  Court,  cast  a  shade  of 
doubt  upon  the  question,  whether  the  common 
law  rule  prevailed  here  as  to  the  construction 
of  conveyances  of  land  bounded  by  or  upon  a 
river  or  stream  above  tide  waters.  That  doubt, 
however,  is  probably  removed  by  the  recent 
decision  of  this  court  in  the  case  of  The  Com. 
of  the  Canal  Fund  v.  KempsJiall,  26  Wend., 
404,  in  which  the  judgment  of  the  Supreme 
Court  in  favor  of  the  riparian  owner  was  unan- 
imously affirmed.  The  common  law  rule,  as  I 
understand  it,  is  that  the  riparian  proprietor  is 
prima  facie  the  owner  of  the  alveus  or  bed  of 
the  river  ad  joining  his  land,  to  the  middle  or 
thread  of  the  stream  ;  that  is,  where  by  the 
terms  of  his  grant  he  does  not  appear  to  be 
limited.  It  appears  to  me  equally  clear  that 
the  grant  is  restricted  where  it  is  bounded  by 
the  shore  of  the  river,  as  in  the  present  case. 

Judgment  reversed.  For  reversal  11,  for  affirm- 
ance, 10. 


CONSTANTINE 

«. 

VAN  WINKLE— 6  Hill,  177. 
In  S.  Ct.,  1  Hill,  240. 

Deed  by  Husband  and  Wife,  of  Wife's  Estate — 
Acknowledgment  of  Wife. 

"T^JECTMENT  by  Van  Winkle  in  the  court 
-U  below. 

The  defendant  Constantino  claimed  the  prem- 
ises in  controversy,  by  virtue  of  a  deed  exe- 
cuted in  May,  1760,  by  John  Van  Winkle  and 
Jane,  his  wife,  to  one  J.  V.  W.,  from  whom 
he  derived  title.  The  property  belonged  to 
Jane,  the  wife  ;  the  deed  was  witnessed  by  two 
witnesses,  but  did  not  appear  to  have  been  ac- 
knowledged in  any  form  by  either  of  the  grant- 
ors. The  possession  of  the  premises  had  been 
ever  since  1760,  either  in  the  grantee  or  those 
claiming  under  him  as  owners.  The  plaintiff 
claimed  title  by  a  deed  executed  in  1811,  as 
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heir  at  law  of  one  quarter,  and  by  virtue  of  a 
deed  from  his  sister  of  her  share. 

*Jane,  the  wife,  died  in  1796,  and  [*132 
her  husband  in  1816.  The  suit  was  brought  in 
1831. 

The  Superior  Court  charged  the  jury  that  the 
deed  of  1760  was  not  sufficient  to  pass  the  estate 
of  Jane,  the  wife,  and  that  the  grantee  and 
those  claiming  under  him  acquired  nothing 
under  it  but  the  life  estate  of  the  husband. 
The  court  further  charged  that  the  deed  of  the 
sister  of  her  share  was  not  void  by  reason  of 
adverse  possession.  Exception.  Verdict  for 
the  plaintiffs  for  one  half  of  the  premises. 

The  Supreme  Court  affirmed  the  judgment. 

The  Court  of  Errors  however,  held,  that  by 
an  ancient  usage  in  the  Colony  of  N.  Y.,  exist- 
ing independent  of  any  statute,  a  feme  covert 
might,  in  conjunction  with  her  husband,  con- 
vey her  interest  in  real  estate  by  deed,  without 
resorting  to  the  common  law  mode  of  fine  and 
recovery.  2.  That,  as  the  deed  was  given  by 
husband  and  wife  in  1760  to  a  purchaser  in 
good  faith  and  for  a  valuable  consideration,  the 
wife  being  then  seised  in  fee  in  her  own  riirht, 
and  it  appearing  that  the  purchaser  was  in  pos- 
session at  the  time  of  the  passage  of  the  Act  of 
Feb.  16,1771,  "to  confirm  certain  ancient  con- 
veyances, &c.,"  the  deed  was  valid  and  opera- 
tive as  against  those  claiming  under  the  wife, 
although  she  had^never  acknowledged  it  in  any 
form. 

It  was  also  held  that  the  deed,  which,  after 
describing  the  husband  and  wife  as  parties  of 
the  first  part,  stated  that  he  by  and  with  the 
voluntary  consent  of  his  wife,  and  for  the  con- 
sideration of  the  sum,  &c.,  to  him  in  hand 
paid,  granted, &c.,  all  theestate  of  them.thesaid 
husband  and  wife.&c.,  and  afterwards  a  clause 
by  which'  'the  said  J.  and  his  said  wife  do  grant, 
&c.,  peaceably  and  quietly,  &c.,  to  enjoy  for- 
ever," although  informal  and  inartificial,  con- 
tained sufficient  granting  words  to  convey  the 
fee  simple  of  the  estate,  and  at  this  late  period 
it  ought  not  to  be  set  aside  for  mere  infor- 
mality. 

The  court  expressed  no  opinion  as  to  the 
validity  of  the  deed  of  the  sister  during  an 
alleged  adverse  possession. 

Judgment  unanimously  reversed;  21  for  re- 
versal. 


*DEYISE. 
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BARHEYDT 

v. 

BARHEYDT— 20  Wend.,  576. 

Not  reported  in  chancery. 

Devise — Fee  Simple. 

IN  this  case  the  Chancellor  held  that  an  estate 
devised  to  a  grandson  of  the  testator,  with- 
out any  words  of  limitation  to  create  a  fee, 
gave  only  a  life  estate  and  that  devises  to  the 
sons  of  the  testator  of  lands,  with  directions  to 
he  son  to  pay  certain  legacies  out  of  said  es- 
ate,  gave  only  a  life  estate  to  the  son  and 
"Tandson. 

The  Court  of  Errors  held  that  the  devise  "of 
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the  upper  half  of  a  farm"  to  a  son  of  the 
testator,  and  of  the  "lower  part  of  the  same 
farm  to  a  son  of  such  son  "  then  living, without 
words  of  perpetuity  in  the  devise  of  either,  but 
with  a  condition  annexed  that  the  son  shall 
pay  certain  legacies  to  his  brothers  and  sisters, 
gives  a  fee  by  implication  as  well  to  the  grand- 
son as  the  son. 

Chief  Justice  NELSON,  who  alone  delivered  an 
opinion  in  this  case,  announced  the  following 
•conclusions  :  1.  That  the  legacies  were  a  per- 
sonal charge  upon  the  testator's  son  John,  inas- 
much as  the  life  estate  might  be  insufficient, 
.and  he  was  to  pay  it  out  of  the  estate  at  all 
events  ;  and  therefore  must  take  the  fee. 

2.  That  he  is  made  personally  liable  in  re- 
spect to  the  whole  of  the  farm  devised — by  the 
terms  of  the  will — "  said  estate,"  referring  to 
the  whole. 

3.  That  each  devisee  must  take  a  fee,  in 
order  to  enable  the  father  to  discharge  the  duty 
imposed  upon  him  by  other  portions  of  the 
will,  namely:  the  payment  of  the  legacies  as 
they  are  charged  upon  both  interests  devised. 

The  decree  of  the  Chancellor  was  accordingly 
reversed ;  all  the  members  of  the  court,  with  one 
exception,  concurring  in  the  opinion  of  the  Chief 
Justice. 


134*] 


*CUTTER 

v. 

DOUGHTY— 23  Wend.,  513. 
In  S.  Ct.,  7  Wend.,  305. 

Devise — Construction. 


rpHE  first  clause  of  a  will,  after  giving  the 
JL  testator's  wife  a  life  estate  in  his  farm, 
proceeded  thus  :  "  after  her  death  I  give  to  my 
grandchildren  and  to  their  heirs  forever,  my 
said  farm;  as  follows,  to  wit :  to  the  children 
of  my  stepdaughter,  M.,  lot  No.  1;  to  the 
children  of  my  daughter  S. ,  lot  No.  3 ;  and 
then  providing  for  the  children  of  three  other 
daughters  in  the  same  way;  the  last  clause  was 
in  these  words  :  "  It  is  my  further  will,  that 
in  case  of  the  death  of  any  of  my  said  children 
or  my  said  step-daughter,  without  lawful  issue, 
the  share  or  portion  of  my  estate  which  by 
this  my  will  would  have  gone  to  such  issue,  be 
equally  divided  among  the  survivors  of  my 
children  or  grandchildren,  in  the  same  propor- 
tion as  hereinbefore  mentioned." 

The  Supreme  Court  held,  that  though  in  the 
devise  of  the  property  the  testator  denomi- 
nated the  children  of  his  step-daughter  his 
grandchildren,  his  naming  them  so  in  the 
clause  devising  the  property,  did  not  entitle 
them  to  claim,  under  the  last  clause  of  the 
will,  a  portion  of  the  share  of  one  of  the 
daughters  of  the  testator,  on  her  dying  with- 
out issue.  But, 

The  Court  of  Errors  held  that  the  term 
"grandchildren "  in  this  clause,  embraced  the 
children  of  his  step-daughter  also,  he  having 
virtually  declared  such  to  be  its  meaning  in 
the  first  clause. 


Judgment  reversed,  13  to  11. 


SPEAKER 

v. 

VAN  ALSTYNE— 18  Wend.,  200. 
In  S.  Ct.,  13  Wend.,  582. 

Devise — Estate — Legacy  charged  on  Heal  Estate. 

IN  this  case  the  Supreme  Court  held  as 
follows : 

"A  devise  of  lands  (before  the  R.  Stat.), 
where  there  are  no  words  of  perpetuity,  gives 
only  a  life  estate  ;  and  a  fee  *will  not  [*135 
be  implied  from  a  direction  to  the  devisee  to 
pay  the  debts  of  the  testator,  where  such  a 
direction  is  not  made  a  condition  to  the  devise, 
or  declared  a  personal  charge  upon  the  devisee. 
A  plaintiff  in  ejectment  may  recover  a  less 
estate  than  he  claims  in  his  declaration,  and 
a  verdict  may  be  rendered  in  his  favor  for  an 
undivided  part,  although  in  his  declaration  he 
claims  the  whole  of  certain  premises. 

On  a  writ  of  error  to  the  Court  of  Errors, 
the  judgment  was  reversed,  and  that  court 
held  as  follows : 

Where  a  testator  devised  lands  to  two  of  his 
sons,  without  words  of  perpetuity,  but  directed 
them  to  pay  all  his  debts  ;  disposed  of  all  his 
household  goods  and  movable  effects  to  his 
wife,  and  created  no  estate  in  remainder  as  to 
the  property  devised  to  his  sons  ;  and  where, 
from  the  tenor  of  the  instrument,  it  was 
manifest  that  the  testator  intended  to  dispose 
of  his  whole  estate;  it '  was  held  that  the 
charge  upon  the  sons  was  personal,  and  that, 
by  necessary  implication,  they  took  a  fee  in  the 
premises  devised  to  them,  although  in  other 
devises  in  the  same  will  words  of  perpetuity 
were  used. 

"  It  is  manifestly  th.e  intention  of  the  testator 
that  the  devisee  shall  pay  debts  or  other 
charges,  in  respect  to  the  lands  devised  to  him, 
and  not  merely  that  he  shall  pay  such  debts  or 
charges  out  of  the  income  or  profits  of  the 
land  devised:  the  charge  is  personal  upon  the 
devisee,  and  he  takes  a  fee  by  implication, 
although  the  devise  be  without  words  of  per- 
petuity. 

Personal  property,  specifically  bequeathed, 
and  not  as  a  mere  residuum,  is  not  the  primary 
fund  for  the  payment  of  debts,  if  by  the  same 
will  lands  are  given  to  the  sons  of  the  testator, 
who  are  directed  to  pay  his  debts  ;  to  exoner- 
ate the  personal  property  in  such  a  case,  it  is 
not  necessary  that  there  should  be  express 
words  of  exoneration  " 

21  for  reversal;  none  for  affirmance. 


*MOORE  v.  LYON— 25  Wend.,  119.  [*136 

Not  reported  in  court  below. 

Devise — Estate. 

TVJECTMENT. 
J 

In  a  devise  of  real  estate  to  "  M.  for  life, 
and  from  and  after  her  death  to  her  three 
daughters  by  name,  "or  to  the-  survivors 
or  survivor  of  them,  their  heirs,  &c.,  forever, 
&c."  (See  opinion  of  Nelson,  Ch.  J.,  25 
Wend.,  120.) 
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DlSCO  VEHY. 


The  Supreme  Court  held  that  the  remain- 
ders to  the  children  of  M.  were  not  vested  but 
contingent,  as  they  went  to  (he  survivors  ;  and 
who  this  might  be  was  uncertain. 

Per  NELSON,  Ch.  J.  The  counsel  for  the 
defendant  concedes  the  case  to  the  plaintiff, 
unless  he  can  maintain  that  the  clause  of  sur- 
vivorship referred  to  the  event  of  the  death  of 
the  testator.  Such  conclusion  would  conflict 
with  the  plain  intent  of  the  will.  The  premises 
were  given  to  M.  for  life,  and  after  her  decease 
to  the  three  daughters,  the  survivor  or  sur- 
vivors of  them,  clearly  referring  to  the  event 
of  her  death  ; "  and  that  court  gave  judgment 
accordingly.  But, 

The  Court  of  Errors  held  (the  President  of 
the  Senate,  the  ChanceUor  and  Senator  Ver- 
planck  delivering  opinions  in  favor  of  re- 
versal) that  the  children's  estate  in  remainder 
was  a  vested  interest  at  the  death  of  the  testa- 
tor, and  that,  therefore,  though  at  the  death 
of  the  tenant  for  life  but  one  of  them  be  sur- 
viving, he  takes  only  one  third  of  the  estate, 
and  the  heirs  at  law  of  the  two  others  (they 
being  surviving  at  the  death  of  the  testator) 
take'the  residue  between  them  ;  that  the  words 
of  survivorship  relate  to  the  death  of  the  testa- 
tor and  not  to  the  death  of  the  tenant  for  life, 
unless  from  other  parts  of  the  will  it  be  mani- 
fest that  the  intent  of  the  testator  was  other- 


Judgment  reversed,  18  to  3. 
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VAN    CORTLANDT    ET  AL— In    C.   E.,   7 
Hill.  346. 

In  S.  Ct..  1  Hill.  550. 
Devise — Codicil. 

EJECTMENT. 
_u 

The  plaintiff  in  error  was  the  tenant  of  P. 
G.  Van  Wjtck,  the  residuary  devisee  of  Gen- 
eral Philip  Van  Cortlandt,  and  the  defendants 
in  error  were  two  of  his  four  heirs  at  law,  and 
claimed  the  moiety  of.  the  premises,  as  a  part 
of  the  real  estate  of  General  Philip,  not  dis- 
posed of  by  his  will.  P.  G.  Van  Wyck  claimed 
the  whole  under  the  residuary  clause  in  the 
will.  The  original  will  was  dated  in  1824, 
when  the  testator  and  his  brother  and  three 
sisters  owned  the  premises  as  tenants  in  com- 
mon in  equal  proportions.  But  subsequently, 
and  before  making  the  codicil,  in  Jan.,  1831, 
he  purchased  and  took  a  conveyance  from  his 
brother  and  sisters  of  their  shares,  and  died 
seised  of  the  whole  in  fee.  By  the  original 
will,  he  devised  his  interest  in  this  lot  to  his 
brother  and  sisters,  in  lieu  and  satisfaction  of 
certain  claims  they  might  have  or  had  upon 
him  in  respect  to  his  receipts  from  their  com- 
mon property.  By  the  codicil,  he  recited  this 
clause  of  his  will,  and  stated  that  he  had  sub- 
sequently purchased  most  of  the  land ;  and 
that  as  he  was  chargeable  with  all  the  debts 
due  from  him  to  the  estate  of  his  father,  this 
clause  was  useless,  and  he  therefore  directed 
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such  clause  to  be  revoked  and  made  void  to  all 
intents  and  purposes.  (Case  stated  by  Chancel- 
lor, p.  348.) 

The  Chancellor  then  says  : 

"The  judgment  of  the  court  below  wa& 
based  upon  the  supposition  lhat  the  revocation 
of  this  clause  of  the  will,  by  the  codicil,  op- 
erated as  a  republication  of  the  will,  so  as  to 
give  the  residuary  devisee  four  fifths  of  the 
lot  which  the  testator  had  subsequently  pur- 
chased ;  but  that  the  striking  of  this  clause 
out  of  the  will,  by  the  direction  contained  in 
the  codicil  to  that  effect,  did  not  give  to  such 
residuary  devisee  the  other  fifth  which  the  tes- 
tator owned  when  the  original  will  was  exe- 
cuted." 

He  says  it  is  evident  that  this  decision  can- 
not be  right.  The  codicil,  he  holds,  operates 
as  a  republication  of  the  will,  *and  [*138 
makes  the  will  speak  as  from  the  date  of  the 
codicil,  and  that  where  a  specific  devise  in  the 
will  was  thus  revoked  by  it,  without  making 
any  other  disposition  of  the  property,  it  will 
in  general  pass  under  the  residuary  clause  ; 
and  such  was  the  decision  of  the  court. 

The  Chancellor  observes  that  "  there  is  noth- 
ing in  the  decision  of  this  court  in  the  case  of 
VanKleeckv.  The  Dutch  Church  of  N.  T.,  20 
Wend.,  457.  upon  the  effect  of  republication 
by  a  codicil,  which  contradicts  the  general  rule 
that  it  makes  the  will  speak  as  of  the  date  of 
the  codicil." 

Judgment  unanimously  reversed,  18  for  re- 
versal. 


DISCOVERY. 


ARCHIBALD  McINTYRE  ETAL.,  Appellants, 

v. 

GEORGE  W.  MANCIUS  AND  JAMES 
BROWN,  Respondents— On  appeal,  16 
Johns.,  592-602. 

In  Ch.,  3  Johns.  Ch.,  45. 

Discovery  to  aid  Defense  in  Suit  at  Law —  What 
Necessary  to  State  in  Bill — Demurrer  to  Dis- 
covery. 

THE  appellants  filed  their  bill  of  discovery 
in  July,  1817,  against  the  respondents, 
stating,  in  substance,  that  they,  without  in- 
terest and  for  accommodation  of  Dow  and 
Menzies,  -indorsed  for  them  their  note  for 
$4,000  in  blank  :  that  the  note  passed  to  the 
defendant  Mancius,  as  his  property  ;  that  they 
have  a  good  and  perfect  defense  to  the  note, 
and  that  the  other  defendant  Brown,  is  a  ma- 
terial witness  for  them,  and  had  not  when  the 
suit  was  brought,  and  has  not  now  any  inter- 
est in  the  note.  That  the  suit  has  been  brought 
by  Mancius  under  the  blank  indorsement,  in 
the  name  of  both  defendants,  B.  and  M.,  with 
full  knowledge  of  the  materiality  of  Brown's 
testimony,  and  with  the  sole  view  of  depriving 
the  plaintiffs  (Mclntyre  and  others)  of  his  testi- 
mony. That  there  are  facts  exclusively  in  his 
knowledge,  which  can  not  be  proved  aliunde, 
and  that  Dow  and  Menzies  are  *insolv-  [*139 
ent.  The  defendants  demurred  to  the  bill  of 
discovery,  and  stated,  as  special  causes  of  de- 
murrer, that  the  plaintiffs  have  not  set  forth 
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the  nature  of  their  defense  at  law,  and  do  not 
show  that  the  discovery  sought  is  necessary  or 
would  be  material. 

The  plaintiffs  after  the  demurrer  was  put  in, 
presented  a  petition,  stating  these  facts,  and 
that  it  was  unsafe  for  them  to  proceed  to  trial 
at  the  circuit,  without  the  discovery,  and  pray- 
ing an  injunction. 

Kent,  Chancellor,  denied  the  injunction. 
"  There  is  not  sufficient  set  forth  in  the  bill  to 
entitle  the  plaintiffs  to  the  aid  prayed  for.  The 
nature  of  the  defense  at  law  ought  to  have 
been  stated.  For  anything  that  appears  on  the 
bill,  the  discovery  sought  may  be  utterly  use- 
less or  frivolous,  or  it  may  be  to  enable  the 
defendants  at  law  to  convict  the  plaintiffs  of  a 
crime,  or  to  subject  them  to  a  forfeiture.  It 
is  not  improbable  that  the  defense  at  law  is 
usury,  and  then  the  assistance  of  this  court 
would  be  obtained  without  a  previous  offer  to 
do  the  present  defendants  justice,  by  paying 
the  sum  equitably  due.  The  court  ought  not 
to  compel  a  discovery  when  the  object  of  it  is 
kept  concealed.  On  that  single  ground,  then, 
of  a  want  of  disclosure  by  the  bill  of  the  pur- 
pose for  which  the  discovery  sought  is  to  be 
used,  the  motion  for  an  injunction  is  denied." 
(3  Johns.  Ch.,  45,  46.) 

The  demurrer  was  afterwards  brought  to  a 
hearing  at  the  Sept.  Term,  1818,  of  the  Court 
of  Chancery,  when  the  Chancellor  decreed 
that  the  appellants  bill  should  be  dismissed 
with  costs. 

From  this  decree  an  appeal  was  taken  to  this 
court,  and  after  argument  the  decree  of  the 
Chancellor  was  reversed. 

SPENCER,  Ch.  J.,  delivered  the  only  opin- 
ion. He  says:  "  If  this  were  a  bill  of  discov- 
ery in  the  ordinary  sense,  I  should  entertain 
no  doubt  but  that  the  demurrer  was  well 
founded.  It  is  a  bill  to  discover  whether 
Brown,  who  is  alleged  to  be  a  material  witness 
for  the  appellants  on  the  trial  of  the  suit  at 
law,  has  not  been  made  a  party  collusively, 
without  having  any  interest  in  the  subject 
matter  of  the  suit,  and  for  the  purpose  of  de- 
priving the  appellants  of  the  benefit  of  his 
testimony.  In  this  view,  it  is  a  case  of  the  first 
impression  and  novelty,  and  it  must  be  exam- 
14O*]  ined  and  *decided  upon  general  prin- 
ciples, and  analogies  drawn  from  adjudged 
cases. 

As  a  general  rule,  a  bill  of  discovery  must 
state  the  matter  in  relation  to  which  the  dis- 
covery is  sought,  the  interest  of  the  party,  with 
the  right  to  require  the  discovery." 

He  thus  states  the  point  : 

"  Does  the  bill  in  this  case  sufficiently  state 
the  appellants'  case,  the  nature  of  the  defense 
proposed  to  be  aided  by  the  discovery  sought ; 
and  will  the  respondents  be  exposed  to  a  crim- 
inal prosecution  or  penalty  if  they  answer  the 
interrogations  of  the  bill  affirmatively,  and  is 
the  discovery  material  ? 

In  the  present  case,  no  facts  are  required  to 
be  answered  to,  which  would  be  evidence  in 
the  trial  at  law  ;  for  admitting  that  Mancius 
alone  paid  the  consideration  for  the  transfer 
of  the  note,  and  that  Brown  -had  no  kind  of 
interest  in  it,  this  would  not  defeat  the  suit  at 
law.  It  might  still  be  prosecuted  in  their  joint 
names,  and  Brown  be  merely  a  trustee  in  part 
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for  Mancius.  For  all  the  purposes  of  the  dis- 
covery sought,  the  bill  is  full  and  ample  :  the 
appellants  seek  to  have  Brown  as  a  witness 
for  them  at  law,  on  the  ground  that  he  has 
been  wrongfully  made  a  party,  without  any 
interest  in  the  suit,  and  to  deprive  them  of  the 
benefit  of  his  testimony  ;  and  in  that  view,  as 
they  ask  for  no  facts  to  be  used  as  evidence  on 
the  trial,  it  was,  I  apprehend,  enough  to  allege 
generally,  that  they  had  a  defense,  of  which 
the  respondents  sought  to  deprive  them,  by  in- 
capacitating their  witness  from  testifying  by 
the  contrivance  of  making  him  a  formal  party 
on  the  record. 

It  was  urged  that  the  discovery  might  be 
for  the  purpose  of  'proving,  by  the  testimony 
of  Brown,  that  the  note  was  given  for  an 
usurious  consideration  ;  but  no  part  of  the  bill 
leads  to  any  such  inquiry,  and  we  are  not  at 
liberty,  on  vague  conjecture,  to  presume  any 
such  defense.  If  Brown  has  been  joined  as  a 
party  to  the  suit  at  law,  without  any  interest 
in  the  subject,  and  for  the  express  purpose  of 
depriving  the  appellants  of  his  evidence,  it 
would  in  my  opinion  form  no  objection  to  the 
discovery  sought  for,  that  Brown  might  prove 
the  note  usurious."  As  to  thfc  point,  he  cites 
the  case  of  The  Earl  of  Suffolk  v.  Green,  1 
Atk.,  449,  "where  Lord  Hardwicke  [*141 
said,  "a  man  may,  in  many  cases,  bring  a  bill 
to  perpetuate  testimony,  where  he  can  not  bring 
a  bill  for  relief  without  waving  the  penalty." 

"  If  the  facts  turn  out  to  be  as  alleged,  that 
the  respondents  have  made  Brown  a  party,  to 
prevent  his  being  used  as  a  witness,  without 
his  having  any  interest  in  the  note,  it  is  surely 
an  attempt  to  pervert  and  evade  justice  ;  and 
our  laws  must  be  deplorably  defective,  if  there 
be  no  remedy  in  such  a  case.  I  am  fully  satis- 
fied there  is  a  remedy,  and  that  the  Court  of 
Chancery  ought  to  have  entertained  the  bill, 
and  compelled  an  answer  to  it." 

"  It  has  indeed  been  insisted,  that  if  the  re- 
spondents answer  and  admit  the  facts  stated  in 
the  bill,  that  then  Brown  cannot  be  made  a 
witness,  so  long  as  he  remains  a  party  to  the 
record.  I  will  not  anticipate  the  opinion  of 
the  Supreme  Court  on  that  point,  further  than 
to  say,  that  there  must  be  some  method  of 
making  Brown  a  witness,  if  he  has  no  interest 
in  the  suit  at  law,  except  what  he  has  acquired 
after  the  appellants  became  entitled  to  his  testi- 
mony." 

The  Court  accordingly  (BowNE,  Senator,  dis- 
senting) pronounced  judgment  of  reversal. 


DIVORCE. 


JOHNSON  v.   JOHNSON— 14  Wend.,  637. 
In  Ch.,  4  Paige,  462. 

Divorce —  Condonation — Evidence. 

A  BILL  was  filed  in  this  case  by  the  wife  for 
-Q-  a  divorce  a  vinculo  matrimonii,  on  the 
ground  of  the  adultery  of  the  husband.  The 
adultery  complained  of  in  the  bill,  having  been 
proved  to  have  been  condoned  by  the  wife  by 
subsequent  cohabitation  with  full  knowledge 
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of  the  offense,  the  question  arose  whether  the 
acts  of  cruelty  by  the  husband  to  his  wife  after 
the  condonation,  could  so  revive  the  act  of 
adultery  condoned,  as  to  entitle  the  wife  to  a 
142*]  divorce  *a  vinculo  on  the  ground  of 
those  former  acts  of  adultery.  Two  other 
questions  were  made  upon  the  evidence  taken 
before  the  master.  1.  As  to  the  admissibility 
and  competency  of  the  evidence  of  a  physician 
to  prove  that  the  husband,  who  was  his  pa- 
tient, was  afflicted  with  a  venereal  disease  at  a 
period  of  some  years  after  his  marriage,  and 
another  question  was  made  as  to  the  effect  of 
the  evidence  offered  to  show  acts  of  gross 
levity,  if  not  criminality  on  the  part  of  the  wife, 
which  was  offered  before  the  master  on  taking 
proof  of  the  acts  of  adultery  of  the  husband, 
upon  reference  to  him  after  the  bill  had  been 
taken  pro  confesso.  This  evidence  seems  to 
have  been  offered  to  repel  the  effect  of  the 
acts  of  cruelty  relied  on,  to  revive  the  con- 
doned adultery.  Upon  the  report  of  the  mas- 
ter, the  Vice- Chancellor  of  the  first  circuit 
granted  a  divorce  a  vinculo.  On  appeal  to  the 
Chancellor,  he  reversed  the  decree  and  ordered 
the  bill  to  be  dismissed. 

The  Chancellor  says  :  "  The  testimony  of 
the  physician  as  to  what  he  discovered  and 
was  informed  of,  when  he  was  consulted  by 
the  defendant  professionally,  in  1830,  was  ille- 
gal and  improper  and  ought  not  to  have  been 
received.  By  the  2d  R.  Stat.,  406,  a  physician  is 
not  only  excused,  but  prohibited,  as  a  witness, 
from  disclosing  information  which  he  acquired 
in  attending  a  patient  in  a  professional  charac- 
ter. It  is  expressly  stated  that  the  physician 
declined  making  any  disclosure  as  to  the 
disease  the  defendant  was  laboring  under, 
until  he  was  compelled  by  the  master  to 
answer.  The  master  mistook  the  law  on  this 
subject,  and  the  testimony  being  thus  obtained 
in  direct  violation  of  this  statutory  provision, 
it  should  be  rejected,  or  laid  entirely  out  of 
consideration,  in  deciding  whether  the  adultery 
charged  in  the  complainant's  bill  is  established 
by  the  proofs." 

As  to  the  condonation,  the  Chancellor  says  : 
"  It  is  settled  in  the  ecclesiastical  courts  of 
England,  that  condonation  is  but  a  conditional 
forgiveness,  and  that  a  repetition  of  the  offense 
revives  the  condoned  adultery.  The  same 
principle  was  recently  recognized  in  this  court, 
in  the  case  of  Smith  v.  Smith,  4  Paige,  434. 
The  English  courts,  however,  have  gone  still 
further,  and  have  held  that,  to  revive  a  con- 
doned adultery,  it  was  not  necessary  that  the 
new  injury  should  be  of  the  same  nature,  but 
that  cruelty,  desertion  or  other  improper  con- 
143*1  duct  *of  the  husband  toward  his  wife, 
was  sufficient  for  that  purpose. 

Upon  principle,  I  am  satisfied  that  it  would 
be  carrying  the  doctrine  of  revival,  by  subse- 
quent misconduct  of  the  offending  party,  too 
far,  to  permit  a  suit  to  be  instituted  for  a  con- 
doned adultery,  unless  it  was  founded  upon  a 
subsequent  offense  of  the  like  character." 

"There  maybe  cases,  however,  in  which  this 
court  would  only  have  jurisdiction  to  decree 
a  divorce  for  the  original  offense,  which  had 
been  forgiven  on  the  implied  condition  that  it 
should  not  be  again  repeated.  In  such  cases  a 
subsequent  offense,  though  committed  out  of 
the  jurisdiction  of  the  court,  and  while  the 
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parties  were  not  residents  of  this  State,  might 
be  sufficient  to  revive  the  condoned  adultery 
so  as  to  entitle  the  injured  party  to  a  divorce 
for  such  original  offense.  And  where  the 
new  offense  is  of  itself  sufficient,  if  duly  estab- 
lished, to  sustain  the  suit,  the  complainant 
might  also,  as  in  France  and  Louisiana,  make 
use  of  the  fact  of  the  former  misconduct  of 
the  defendant  in  support  or  corroboration  of 
the  suit  for  the  new  offense."  And  the  decree 
of  the  Vice- Chancellor  granting  the  divorce  a 
vinculo  was  reversed  accordingly. 

On  appeal  from  this  decree  of  the  Chancel- 
lor, the  Court  of  Errors  reversed  the  decision  ; 
but,  as  will  be  seen  from  a  note  of  the  reporter 
appended  to  this  case,  by  a  vote  which  left,  as 
the  reporter  contends,  the  question  still  un- 
settled, as  to  the  effect  of  cruelty  in  reviving 
an  adultery  after  a  condonation  by  cohabita- 
tion with  full  knowledge  of  the  offense. 

In  the  Court  of  Errors,  SAVAGE,  Ch.  J.,  de- 
livered the  opinion  in  favor  of  reversal. 

1.  With  regard    to   the   admissibility   and 
competency  of  the  evidence  of  the  physician 
before  the  master,  he  says:     "No  objection 
was  made  before  the  master  by  the  defendant 
to  the  testimony  of  the  physician.     From  his 
deposition,  it  appears  that  he  had  been  in- 
formed that  he  was  bound  to  testify,  but  it 
does  not  appear  that  the  master  decided  that 
question."     "  Had  the  testimony  of  Dr.  S.  on 
this  point  been  objected  to  by  the  defendant, 
he  ought  not  to  have  been  allowed  to  testify. 
The  privilege  is  undoubtedly  that  of  the  party 
and  not  of  the  witness.     It  is  like  the  case  of 
an  attorney  in  that  *respect.     (1  Ph.   [*144 
Ev.,  108  ;  1  Stark.,  104.)    If  the  party  waives 
his  privilege,  the  witness  may  be  examined.  ' 

2.  With  regard  to  the  condonation,  he  ob- 
serves :     "  The  good  sense  of  the  implied  con- 
dition which  accompanies  condonation,  is  that 
the  offending  husband  shall  not  only  abstain 
from  adultery,  but  shall  in  future  treat  his 
wife  with  conjugal  kindness.     Hence,  cruelty 
is  a  breach   of  the  condition,    and    revives 
adultery.     (Worely  v.  Worely,  1  Hagg.,  734.)" 
"  If  condonation  is  a  part  of  our  law,  and  the 
implied  condition  is  as  I  have  stated  it  (and 
neither  proposition  is  denied),  then  it  neces- 
sarily follows,  that  by  a  breach  of  that  con- 
dition, both  parties   are  placed  in  the  same 
situation  as  before    the  condonation.      The 
parties  are  in  slatu  quo,  remitted  to  their  for- 
mer rights  and  liabilities." 

3.  As  to  the  charge  of  adultery  attempted 
to  be  set  up  against  the  wife  before  the  master, 
with  a  view  to  repel  the  effect  of  the  cruelty 
of  the  husband,  Ch.  J.  Savage,  after  saying 
that  no  evidence  sufficient  to  establish  such  a 
charge   had    been   adduced,    says:     "If   the 
wife  had  been  guilty  of  adultery,  that  is  a 
good  bar,  but  evidence  of  such  a'fact,  before 
the  master,  when  the  husband    has  suffered 
the  bill  to  be  taken  pro  confesso,  is  altogether 
improper  ;  as  much  so  as  a  set-off  would  be  in 
an  action  at  law,  upon  the  execution  of  a  writ 
of  inquiry. 

I  am  of  opinion,  therefore,  that  the  adul- 
tery (of  the  husband)  was  sufficiently  proved  ; 
that  the  condonation  was  conditional ;  that 
the  condition  having  been  broken  by  both 
cruelty  and  lascivious  conduct,  subsequent  to 
cohabitation,  the  previous  cause  of  action 
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founded  on  the  husband's  adultery  was  re- 
vived ;  and  consequently  that  the  complain- 
ant was  entitled  to  a  divorce." 

No  other  opinion  was  delivered  in  favor  of 
reversal  ;  but  Senator  Tracy  delivered  a  brief 
one  in  favor  of  affirmance. 

Decree  of  Chancellor  reversed,  11  to  9. 

The  note  by  the  reporter  to  the  above  case 
14  Wend.,  648,  is  as  follows  : 

When  the  court  came  to  settle  the  decree  In  this 
case,  Senator  Kemble,  who  had  voted  for  reversal, 
stated  that  he  had  done  so  for  the  reason  that  he 
was  not  satisfied  that  a  condonation  had  been  estab- 
145*]  liahed  by  the  proofs  taken  *in  the  cause,  and 
that  consequently  the  complainant  was  entitled  to 
a  divorce  on  the  ground  of  the  adultery  committed 
by  the  husband.  Having  come  to  this  conclusion, 
he  had  not  examined  the  question  whether  under 
the  Revised  Statutes  of  this  State  a  right  of  action 
for  the  cause  of  adultery  can  be  revived  after  con- 
donation, by  any  subsequent  misconduct  of  the 
husband,  other  than  of  the  character  of  the  original 
offense. 

The  result  of  this  exposition  of  the  views  of 
Senator  Kemble  is,  that  the  principal  question 
passed  upon  in  this  case  must  be  considered  as  left 
open  and  undecided  ;  the  opinion  pronounced  by 
the  Vice-Chancellor  (McCoun),  having  the  support 
of  the  opinion  of  Chief  Justice  Savage,  concurred 
in  by  Mr.  Justice  Nelson,  and  nine  Senators,  and 
the  opinion  delivered  by  the  Chancellor,  having  the 
support  of  the  opinion  of  Senator  Tracy,  concurred 
in  by  eight  Senators." 

The  names  respectively  are  as  follows  : 

For  reversal,  Chief  Justice  SAVAGE,  Mr. 
Justice  NELSON,  and  Senators  ARMSTKONG, 
BECKWITH,  BISHOP,  CUOPSEY,  GRIFFIN,  KEM- 
BLE, LACEY,  MCDONALD  and  WILLIS. 

For  affirmance,  Senators  DOWNING,  ED- 
MONDS, EDWARDS,  FISK,  LANSING,  MACK, 
MAISON,  TRACY  and  VAN  SCHAICK. 


believe  the  profession  generally 
consider  the  question  very  well  settled  by  the 
opinion  of  Ch.  J.  SAVAGE. 


DOWER — ALIEN  WIDOW. 


PRIEST  v.  CUMMINGS— 20  Wend.,  338. 
In  S.  Ct.,  16,  Id.,  619. 

Dower — Alien  Widow. 

SUIT  by  Catherine  Cummings,  widow  of 
James  Cummings,  to  recover  her  dower 
in  certain  lots  in  the  City  of  N.  Y.,  conveyed 
to  her  husband  in  1796,  and  by  him  mort 
gaged  to  James  Foster  in  June,  1802.  The 
plaintiff  intermarried  with  her  husband  in 
January,  1802.  he  being  a  native  citizen  of  the 
U.  S.,  and  she  an  alien  and  a  minor  of  about 
19  years  of  age.  The  mortgage  was  fore- 
146*]  closed,  and  the  premises  *sold  to  one 
R,  in  June,  1804,  under  a  decree  of  foreclos- 
ure to  which  the  plaintiff  was  not  made  a 
party.  The  wife,  though  an  alien  and  a  minor, 
had  joined  in  the  execution  of  the  mortgage. 
In  Oct.,  1829,  she  was  naturalized  and  her 
husband  died  in  1832.  The  purchaser,  or  those 
deriving  title  from  him,  had  been  in  possession 
of  the  premises  from  the  time  of  the  sale. 

The  Supreme  Court,  chiefly  upon  the  au- 
thority of  the  case  of  Sutliff  v.  Forgey,  1  Cow. , 
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89,   and  5  Id.,   715,   in  error,  held  that  the 
widow  was  entitled  to  dower. 

The  Court  of  Errors  held  otherwise,  and 
decided  :  1.  That  the  widow  of  a  native  born 
citizen,  she  having  been  an  alien  at  the  pass- 
age of  the  Act  of  1802,  "Enabling  Aliens  to 
Hold  and  Purchase  Real  Estate,"  is  not  enti- 
tled to  dower  under  the  provisions  of  that  Act, 
where  the  land  in  which  dower  is  claimed 
was  acquired  by  the  husband  and  the  mar- 
riage took  place,  before  the  Act  was  passed. 
2.  That  the  naturalization  of  the  widow  dur- 
ing her  coverture,  though  good,  had  no  retro- 
active operation  under  the  Act  of  Congress, 
so  as  to  entitle  her  to  dower  in  lands  of 
which  her  husband  had  been  seised  during 
coverture,  but  had  aliened  before  her  natural- 
ization. / 

Judgment  of  Supreme  Court  reversed,  12  to  8. 


EQUITABLE   ASSIGNMENT. 


HOSACK  AND  BLUNT,  Executors,  &c., 

V. 

ROGERS,   &c.7   Executors— 18  Wend.,  415. 

Equitable    Assignment. 

THE  principal  point  decided  by  the  Chan- 
cellor, and  the  only  one  overruled  by  the 
Court  of  Errors,  on  appeal  in  this  case,  was 
as  follows  : 

A  firm  consisting  of  three  persons  became 
insolvent,  and  made  an  assignment  of  the  co- 
partnership property  for  the  *payment  [*147 
of  its  creditors,  and  the  senior  partner  cov- 
enanted thai  he  would  pay  to  such  of  the 
creditors  as  should  release  the  two  junior 
partners,  the  full  amount  of  their  debts  (if  the 
assigned  property  was  not  sufficient),  out  of 
the  proceeds  of  his  claim  upon  the  French 
Government,  when  the  same  should  be  re- 
ceived. The  senior  partner  afterward  died, 
leaving  as  his  executor  R.,  one  of  the  credit- 
ors of  the  firm  who  had  become  a  party  to 
the  assignment,  and  who  afterwards  recovered 
a  part  of  the  claims  of  the  senior  partner  upon 
the  French  Government.  The  Chancellor  held 
that  the  covenant  was  in  equity  a  specific  ap- 
propriation of  the  fund  for  the  payment  of  ' 
the  balance  due  to  the  creditors,  who  executed 
the  release  to  the  two  junior  partners,  which 
entitled  them  to  a  preference  in  payment  out 
of  that  fund,  as  against  the  general  creditors 
of  the  senior  partner ;  and  that  the  executor 
could  therefore  only  have  his  ratable  propor- 
tion of  the  fund  with  the  others  who  also  exe- 
cuted the  release,  but  could  not  retain  for  his 
whole  debt.  But, 

The  Court  of  Errors  held:  1.  That  the 
covenant  to  pay  by  the  senior  partner  could 
not  be  construed  into  an  equitable  assignment 
or  mortgage  of  the  fund,  so  as  to  give  the 
creditors  a  specific  lien  thereon  ;  such  cov- 
enant is  merely  personal.  2.  That  the  moneys 
obtained  from  the  French  Government  under 
the  Treaty,  in  satisfaction  for  property  of  the 
testator,  illegally  captured  on  the  high  seas, 
are,  in  the  hands  of  an  executor,  legal,  and 
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not  merely  equitable  assets.  And  the  execu- 
tor being  his  creditor  previous  to  the  Revised 
Statutes,  had  a  right,  as  against  creditors  of 
the  same  class,  to  retain  the  amount  due  to 
him.  And  3.  The  Statutes  of  Limitations 
could  not  be  interposed  in  bar  of  the  exercise 
of  such  right  of  retainer." 

The  residue  of  the  decree  of  the  Chancellor  was 
affirmed. 


148*] 


*ESCAPE. 


JAN  SEN  9.  HILTON— 10  Johns.,  549. 
Not  reported  in  S.  Ct. 

Voluntary  Return. 
A  CTION  against  sheriff  for  an  escape 

The  Court  of  Errors  held,  that  in  an  action 
against  the  sheriff  for  an  escape  of  a  prisoner 
from  the  liberties  of  the  jail,  the  sheriff  may 
avail  himself  of  any  defense  to  the  action 
which  he  might  have  had  at  common  law  in 
an  action  for  an  escape  from  actual  custody. 

Judgment  reversed  accordingly. 


MANDELL  9.  BARRY— 10  Johns.,  563. 
In  S.  Ct.,  9  Johns.,  224. 

Escape  —  Recapture    or    Voluntary    Return  — 
Sureties. 

A  CTION  for  an  escape  against  sureties  for 
J\.  the  liberties  of  the  jail. 

The  Supreme  Court  held  that  a  voluntary 
return  of  a  prisoner,  before  suit  brought,  to 
the  custody  of  the  sheriff,  was  not  a  good  de- 
fense to  an  action  for  the  escape  brought  by 
the  assignee  of  the  bond  to  the  sheriff,  for  the 
liberties  of  the  prison  against  the  prisoner  and 
his  sureties.  The  Supreme  Court  held  the 
return  not  a  good  defense  by  the  sureties, 
although  it  was  so  for  the  sheriff. 

The  Court  of  Errors  held  that  it  was  a  good 
defense  for  the  sureties,  as  well  as  the  sheriff, 
in  an  action  for  an  escape,  and  reversed  the 
judgment  of  the  Supreme  Court. 


149*]  *RICHMOND  9.  TALLMADGE-- 16 
Johns.,  309. 

In  S.  Ct.,  10  Johns.,  85. 
Escape —  Voluntary  Return  —  Special  Verdict. 

IN  an  action  for  an  escape  against  the  sheriff, 
the  jury  found  that  the  prisoner  had  vol- 
untarily returned  before  suit,  but  that  the 
sheriff  had  not  verified  his  plea  with  an  affida- 
vit that  the  escape  was  without  his  knowledge 
or  consent  (as  the  Statute  required),  and  the 
Supreme  Court  held  that  the  defense  was  not 
complete  without  it,  and  that  the  sheriff  was 
liable  for  the  escape.  But, 

The  Court  of  Errors  held  that  the  finding  of 
the  jury,  as  to  the  want  of  an  affidavit,  might 
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be  rejected  as  surplusage,  being  matter  not  in 
issue,  and  that  if  a  plaintiff  go  to  trial  on  such 
a  plea,  instead  of  treating  it  as  a  nullity,  or 
moving  the  court  to  set  it  aside,  or  if  notice  be 
given  of  it,  moving  to  strike  out  the  notice,  he 
can  not  take  advantage  of  it  at  the  trial. 

Judgment  of  Supreme  Court  reversed. 


EVIDENCE. 


LIVINGSTON  9.  ROGERS— 1  Cai.  Cas., 
xxviii.,  2  Johns.  Cas.,  488. 

Parol  Evidence  of  Lost  Instrument.  ' 

IN  this  case  the  Supreme  Court  held,  adher- 
ing to  the  ancient  common  law  rule  of 
evidence,  that  the  mere  loss  of  an  instrument 
by  the  agent  of  a  party,  without  destruction 
proved,  did  not  authorize  the  admission  of 
parol  evidence  of  the  contents  (the  agent  was 
called  to  prove  the  loss  and  contents  of  a 
power  of  attorney  to  himself). 

The  Court  of  Errors,  however,  reversed  the 
judgment  of  the  Supreme  Court,  and  held  that 
parol  evidence  of  the  contents  *might  [*15O 
be  adduced,  if  the  person  to  whom  it  was 
given  prove  it  to  have  been  lost,  and  that  he 
might  give  parol  evidence  of  the  contents. 

Judgment  of  reversal. 


SLEIGHT  9.  RHINELANDER— In  S.  Ct..  1 
,  Johns.,  192. 

In  Ct.  of  E.,  2  Johns.,  534. 
Evidence —  What  may  be  Proved  by  Parol. 
A  SSUMPSIT  on  policy  of  insurance. 

JOL 

In  this  case  the  Supreme  Court  held  that 
parol  evidence  was  inadmissible  to  prove  what 
was  commonly  understood  by  a  term  to  which 
it  was  held  that  the  law  had  affixed  a  precise 
and  definite  meaning.  The  term  in  this  case 
was  "  sea-letter,"  as  used  in  a  policy  of  insur- 
ance. 

The  Court  of  Errors  reversed  the  judgment 
of  the  Supreme  Court,  and  held  that  parol  evi- 
dence was  properly  admissible  to  show  that  the 
particular  paper  offered  in  evidence  in  the  ca.se 
was  also  commonly  understood  to  be  a  sea-letter. 


JACKSON  9.  VAN  ALLEN— 8  Johns.,  495. 
In  S.  Ct.,  5  Johns.,  440. 

Evidence  as  to  Construction  of  Patent. 

THE  Court  of  Errors  in  this  case  reversed 
the  decision  of  the  Supreme  Court,  upon 
the  question  of  the  admissibility  of  certain 
evidence  as  to  the  sense  of  the  parties  in  regard 
to  the  legal  effect  of  a  patent  of  lands,  which 
that  court  held  inadmissible. 

The  Court  of  Errors  held,  that  although  the 

construction  of  a  grant  is  matter  of  law,  yet  its 
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legal  effect  (deducible  from  the  terms  used  in 
it,  or  from  matter  subsequent,  which,  as  show- 
ing the  sense  of  the  parties,  may  authorize  a 
larger  or  narrower  construction  so  as  to  include 
or  exclude  particular  premises),  is  a  matter  of 
fact  for  a  jury  only  to  decide. 


151*]  *MANHATTAN  COMPANY 

v. 

OSGOOD  ET  AL.— 3  Cow.,  612. 
In  S.  Ct.,  15  Johns.,  162. 

Evidence — Fraudulent    Conveyance — Judgment 
against  Executors. 

rpHE  Supreme  Court  held,  it  this  case,  that 
-L  the  conveyance,  merely  voluntary,  by  a 
grantor,  who  was  at  the  time  insolvent,  was 
void,  as  respects  creditors  and  the  land  con- 
veyed, assets  in  the  hands  of  the  heirs  or 
•devisees  of  the  residuum  of  the  estate  ;  that,  in 
an  action  by  the  creditor  against  the  heirs  or 
devisees,  where  some  of  them  were,  also,  the 
•executors  of  the  grantor,  and  had,  as  execu- 
tors, petitioned  the  surrogate  for  leave  to  sell 
the  real  estate  of  the  grantor,  on  account  of  an 
alleged  deficiency  of  personal  assets  ;  their 
petition  was  gooa  evidence  against  all  the  de- 
fendants to  show  the  insolvency  of  the  grantor, 
so  as  to  avoid  the  conveyance  and  repel  their 
plea  of  riens  per  descent. 

The  Court  of  Errors  held  :  1.  That  the  acts 
or  admission  of  the  executors  were  not  evidence 
against  heirs  or  devisees.  2.  That  a  judgment 
against  the  executors  is  not  evidence  against 
the  heirs  ;  but  that  to  make  the  confessions  of 
one  man  evidence  against  another,  they  must 
have  a  joint  interest  in  possession,  and  that 
the  confession  of  a  grantor  or  of  his  executors, 
after  the  grants,  are  not  admissible  in  evidence 
to  prejudice  the  rights  of  the  grantee. 

Judgment  reversed. 

See  Wood  v.  Genet,  &c.,  post,  which  grew  out  of 
this  decision. 


WOOD  v.  JACKSON  ex  dem.  GENET  ET  AL. 
—8  Wend.,  9-47. 

In  S.  Ct..  3  Wend.,  27,  and  see  opinion  of  Savasre 
•Ch.  J".,  on  motion  for  new  trial  after  second  verdict 
for  plaintiff,  8  Wend.,  13,  et  seq. 

Ejectment  —  Estoppel  —  Reversal  of  Judgment. 

T7JECTMENT  for  certain  premises  in  the 
-tJ  City  of  N.  Y.  The  plaintiffs  claimed  as 
heirs  at  law,  and  grantees  of  Mrs.  Osgood,  who 
152*]  *conveyed  the  property  to  her  daughter 
Martha  Osgood,  who  afterwards  intermarried 
with  Edmund  C.  Genet,  one  of  the  lessors  of 
the  plaintiffs,  and  died  leaving  issue  who  joined 
in  the  demise.  The  defendant  claimed  title 
under  a  sheriff's  deed  given  to  a  purchaser,  at 
the  sale  of  the  property  under  judgment 
against  the  heirs  and  devisees  of  Mrs.  Osgood,  j 
for  a  debt  due  by  him  in  her  lifetime  to  the 
Manhattan  Bank.  (See  Osgood  v.  Manhattan 
Co.,  15  Johns.,  167,  ante,  where  the  judgment 
"under  which  the  sale  took  place  was  reversed, 
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but  several  years  after  the  sale  of  the  prem- 
ises ) 

On  the  trial  of  the  cause,  the  defendant 
offered  as  evidence,  to  prove  the  fact  that  the 
validity  of  the  deed  of  Mrs.  Osgood  to  Martha 
Osgood,  then  Mrs.  G.,  had  been  passed  upon 
by  the  jury  on  the  trial  of  the  case  of  the  Man- 
hattan Co.  v.  Osgood,  the  record  of  the  verdict 
and  judgment  in  that  case,  but  they  were  not 
set  up  by  plea  as  an  estoppel.  The  verdict  and 
judgment  thus  offered  were  rendered  against 
the  lessor  of  the  plaintiff,  Genet  and  his  wife 
and  others,  in  a  suit  against  them  as  heirs  and 
devisees  of  Mrs.  Osgood,  in  which  suit  they 
pleaded  riens  per  descent,  and  on  the  trial  of 
that  issue,  the  jury  found  a  verdict  against 
the  lessor  of  the  plaintiff  and  others,  defend- 
ants in  that  suit,  and  which  judgment  was 
subsequently  reversed  by  the  Court  of  Errors. 

The  Circuit  Judge  (Edwards)  admitted  the 
record  of  this  judgment  to  be  given  in  evi- 
dence, and  also  admitted  parol  evidence  to  be 
given  by  the  defendant  Wood,  to  prove  that 
the  validity  of  the  deed  of  Mrs.  O.  to  Martha, 
her  daughter,  was  in  issue  and  passed  upon  by 
the  jury  in  that  cause,  and  that  they  must  have 
found  the  issue  on  the  validity  of  that  deed,  to 
wit :  that  the  wife  of  the  lessor  of  the  plaintiff, 
E.  C.  Genet,  who  were  both  defendants  in  that 
suit,  took  the  premises  by  descent,  as  a  verdict 
was  found  against  them  on  the  issue  of  riens  per 
descent  and  that  the  property  was,  therefore, 
assets  in  their  hands  to  pay  the  debts  of  Mrs. 
Osgood.  The  Circuit  Judge  then  charged  the 
jury,  that  if  they  found  that  the  issue  in  the 
record  offered  in  evidence  embraced  the  prem- 
ises in  question  in  the  present  suit,  then  that 
record  and  the  finding  of  the  jury  were  con- 
clusive against  the  lessors  of  the  plaintiffs,  in 
favor  of  a  purchaser  under  it,  while  it  was  in 
force,  although  *the  judgment  was  [*153 
afterward  reversed.  Verdict  for  the  defendant. 

On  bill  of  exceptions  and  motion  for  a  new 
trial, 

The  Supreme  Court  held  that  "the  verdict 
and  judgment  in  that  suit,  not  having  been 
pleaded  as  an  estoppel  and  so  produced,  but 
merely  given  in  evidence,  were  no  bar  to  the 
plaintiff's  action  of  ejectment;  it  not  appearing 
by  the  record  that  the  fact  sought  to  be  estab- 
lished by  it,  was  an  issue  and  passed  upon  in 
that  suit;  that  they  were  not  conclusive,  even 
if  they  were  so  passed  upon;  for  the  record 
being  mere  evidence,  the  jury  may  find  against 
it,  if  the  other  evidence  in  the  case  will  war- 
rant their  so  doing.  To  make  a  record  con- 
clusive, it  must  appear,  on  its  face,  that  the 
same  matter  was  in  issue,  and  parol  evidence 
cannot  be  admitted  to  prove  that  fact.  It 
must  appear  that  the  question  was  directly  and 
not  collaterally  put  in  issue;  the  finding  must 
appear  affirmatively  and  expressly,  and  not 
rest  in  inference."  The  court  accordingly 
granted  a  new  trial,  at  which  the  Circuit  Judge 
ruled,  after  the  defendant  had  offered  the 
same  record  of  the  judgment  and  execution 
under  which  he  claimed  in  evidence,  that 
under  the  decision  of  the  Supreme  Court 
granting  the  new  trial,  the  evidence  given  at 
the  former  trial  to  show  that  the  same  question 
was  in  issue  in  the  .former  suit,  and  passed 
upon  by  the  jury,  was  inadmissible.  He  also 
charged  the  jury  that  the  receipt  giver!  by 
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Genet,  of  the  surplus  of  the  avails  of  the  sale 
of  the  premises,  formed  no  bar  to  the  plaint- 
iff's right  of  recovery.  Exceptions  to  the 
decision  of  the  judge  as  to  rejection  of  testi- 
mony and  to  the  charge.  Verdict  for  plaintiff, 
and  motion  for  new  trial.  On  this  second 
motion  for  a  new  trial, 

The  Supreme  Court  held  that  the  rejection 
of  the  testimony  offered,  and  the  charge  of 
the  judge,  were  correct.  Ch.  J.  Savage,  who 
delivered  the  opinion  of  the  court  (see  8  Wend., 
16-27),  saying  that  "if  the  judge  erred  in  ex- 
cluding the  testimony,  it  was  not  his  error  but 
that  of  the  Supreme  Court,  in  its  former  de- 
cision, on  which  that  of  the  Circuit  Judge 
had  been  based."  He  also  observed  that  if 
the  judgment  is  reversed,  &c.,  the  purchaser 
has  a  remedy  for  his  purchase  money — evi- 
dently meaning  that  if  the  purchaser  is  evicted, 
he  may  still  resort  to  the  judgment  creditor 
154*  J  for  his  purchase  *money;  i.  e.,  that 
Wood  would  have  a  right  to  recover  back  the 
money  paid  by  him,  from  the  Manhattan  Co. 
From  this  judgment,  the  defendant  Wood, 
brought  error,  and  now, 

The  Court  of  Errors  held  that  the  judgment 
of  the  Supreme  Court  must  be  reversed. 
Chancellor  Wai  worth,  who  delivered  an  opinion 
in  favor  of  reversing,  puts  the  reversal  upon 
grounds  which,  it  is  to  be  presumed,  were  those 
of  a  majority  of  the  court,  although  the  other 
member  of  the  court,  who  delivered  an  opinion 
for  reversal,  rests  his  decision  on  different 
reasons,  which  will  be  presently  noticed.  The 
Chancellor  says: 

"We  see  from  the  record,  that  the  only  ques- 
tion to  be  tried  in  the  case  between  the  Man- 
hattan Co.  and  the  Children  of  Mrs.  Ozgood, 
was,  whether  any,  and  not  what  lands  had 
come  to  them  by  descent  or  devise.  It  appears 
by  the  report  of  that  case  (3  Cow.,  611)  that 
the  testatrix  was  seised  of  other  real  estate 
besides  that  conveyed  to  her  daughters.  The 
deed  to  Mrs.  Genet  was  made  valid  by  her  sub- 
sequent marriage  (in  the  lifetime  of  her  moth- 
er). A  verdict  can  not  be  urged  as  an  estoppel 
to  the  litigation  of  a  fact  which  was  not  abso- 
lutely necessary  to  the  finding  of  the  verdict 
in  the  previous  case.  (The King  v.  Inhabitants 
of  K.,  4  Dow.  &  Ry.,  469.) 

It  also  appeared  on  the  former  trial  of  this 
cause,  that  the  judgment  had  been  reversed  in 
the  Court  for  the  Correction  of  Errors,  and 
the  verdict  set  aside.  This  was  of  itself  a  suf- 
ficient answer  to  the  verdict  when  urged  by 
way  of  estoppel.  (4  Har.  &  McH.,  246;  1 
Har.  &  J.,  253.)  In  this  case  the  judgment  no 
longer  operated  upon  the  land;  the  moment  it 
was  reversed  and  the  verdict  set  aside,  the  es- 
toppel was  gone. 

But  notwithstanding  the  reversal  of  the 
judgment,  the  purchaser  is  entitled  to  the  land 
purchased  under  it,  while  it  was  in  existence; 
but  he  is  not  entitled  to  the  benefit  of  a  collat- 
eral fact,  settled  by  a  verdict  afterwards  set 
aside  for  illegality.  I  am,  therefore,  of  opinion 
that  the  decision  of  the  Supreme  Court  in 
this  case,  by  which  they  set  aside  the  first 
verdict,  and  granted  a  new  trial,  was  correct. 

But  the  counsel  for  the  defendant,  who  were 
155*]  undoubtedly  *aware  of  these  difficult- 
ies, .have  at  this  last  trial  carefully  excluded 
the  fact  that  the  judgment  had  been  reversed. 
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They  also  offered  to  prove  that  the  only  ques- 
tion before  the  jury  on  the  trial  of  the  cause- 
of  the  Manhattan  Co.  v.  Osgood,  was  as  to  the 
validity  of  the  deed  to  Mrs.  Genet.  The  Su- 
preme Court  passed  upon  the  case  under  the 
supposition  that  it  embraced  the  same  questions 
which  they  had  previously  decided  in  favor  of 
the  lessors  of  the  plaintiff.  Although  I  agree 
with  the  opinion  of  Mr.  Justice  Marcy,  that 
on  the  facts,  as  presented  to  the  court  on  the 
first  trial,  there  was  no  estoppel,  yet  from  the 
shape  in  which  the  counsel  who  tried  this 
cause  have  suffered  it  to  come  before  this 
court,  I  do  not  see  how  we  can  avoid  reversing 
the  judgment,  and  sending  it  back  for  a  new 
trial.  We  can  only  take  judicial  notice  of  the 
facts  stated  in  this  bill  of  exceptions,  although 
we  may  be  satisfied  the  facts  will  be  otherwise 
when  the  case  is  retried.  1  must,  therefore, 
vote  for  a  reversal  of  the  judgment,  and  that 
a  venire  denovobe  awarded."  (pp.  36,  7.) 


,  who  delivered  the  only 
other  opinion,  maintained  that  the  record  ac- 
companied by  the  proof  that  the  jury  passed 
upon  the  question,  was  conclusive.  But  he 
does  not  handle  or  even  touch  the  question  aa 
to  the  effect  of  the  reversal  of  the  judgment, 
which  the  Chancellor  holds  (and  we  must  take 
leave  to  think,  correctly)  is  a  sufficient  answer 
to  the  verdict,  when  urged  by  way  of  estoppel. 

Judgment  unanimously  reversed,  and  venire 
de  novo  awarded;  on  which  the  plaintiff  had  a 
verdict  and  judgment  in  his  favor. 


EIMBALL  AND  ROWE 

v. 
BROWN  AND  DAVIS— 25  Wend.,  259. 

In  S.  Ct.,  19  "Wend.,  437. 

Evidence — Subscribing    Witness. 

THE  only  point  in  this  case  upon  which  the- 
Supreme  Court  was  adjudged  by  the  Court 
of  Errors  to  have  erred,  was  with  regard  to- 
the  sufficiency  of  the  proof  of  the  handwrit- 
ing *of  the  subscribing  witnesses  to  a  [*156 
deed  of  land  for  which  this  action  was  brought. 
The  Supreme  Court  held  that  proof  of  the 
handwriting  of  the  subscribing  witnesses  to  a 
deed,  is  sufficient  evidence  of  its  execution, 
although  the  witnesses  be  dead,  and  the  party 
seeking  to  establish  the  deed  is  not  bound,  in 
addition  to  such  testimony,  to  give  evidence  of 
the  handwriting  of  the  grantor,  or  of  other 
facts  to  show  his  identity. 

The  Court  of  Errors  held  that  the  proof  of 
the  handwriting  of  deceased  subscribing  wit- 
nesses to  a  deed,  is  not  sufficient  evidence  of 
its  execution  to  entitle  it  to  be  read  to  the  jury, 
where  the  deed  on  its  face  excites  suspicion  of 
fraud;  the  party  producing  it  must  in  such 
case,  give  evidence  explaining  the  suspicious 
circumstances,  or  proving  the  identity  of  the 
grantor  ;  and  reversed  the  judgment  of  the  Su- 
preme Court,  by  a  vote  of  11  to  9. 

The  suspicious  circumstance  in  this  case  was, 

that  in  a  printed  deed  describing  the  grantor  as- 
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of  the  Commonwealth  of  Mass.  ,  and  dated  in 
Jan.,  1770  (conveying  the  land  in  question),  in 
the  word  "seventy,"  the  last  syllable,  "ty,"was 
like  the  words  "Commonwealth  of  Massachu- 
setts," &c.,  printed,  but  the  first  two  "sev-en," 
were  written  on  an  erasure.  A  clerk  of  the 
register  of  deeds  of  the  County  of  Essex, 
Mass.,  in  which  courts  Gloucester  also  was, 
testified  that  he  had  examined  the  records  of 
the  office  at  Salem,  in  said  county,  from  1765 
to  1780,  and  that  the  word  "Commonwealth" 
did  not  occur  in  such  records  until  he  found  it 
in  a  deed  dated  May  10,  1780.  Thnt  in  all  the 
rest  it  was  called  "the  Province  of  Mass.  Bay," 
or  the  "State  of  Mass."  This  the  Court  of 
Errors  held  sufficient  to  put  the  plaintiff  upon 
the  explanatory  proof  indicated  by  the  decis- 
ion, before  the  deed  could  be  read  to  the  jury. 


Northrop  v.  Wright,  1  Hill,  476,  in 
error,  Chancellor  Walworth  denies  the  forego- 
ing case  of  Kimball  v.  Brown  to  be  law,  except 
in  cases  precisely  similar. 


157*]   *MILLER  v.  MANICE— 6  Hill,  114. 
Not  reported  in  S.  Ct. 

Evidence — Estoppel — Record  of   Former    Suit. 

THE  plaintiffs  in  error  brought  an  action  of 
trover  for  three  promissory  notes,  drawn 
by  them  and  made  payable  to  the  order  of 
Manice,  Phelps  &  Co. ,  of  whom  Manice,  the 
defendant,  was  one.  The  declaration  also 
contained  counts,  alleging  that  the  notes  were 
procured  by  fraud  and  false  pretenses,  and 
that  the  plaintiffs  had  been  obliged  to  pay 
them.  Plea,  general  issue. 

On  the  trial  of  the  cause,  the  plaintiffs 
proved,  substantially,  that  Phelps,  one  of  the 
firm,  had  obtained  the  three  notes  from  them 
by  representing  that  he  could  procure  a  loan 
for  them  at  six  per  cent,  on  their  notes  ;  but 
instead  of  procuring  the  loan  he  delivered  the 
notes  to  one  Bullock,  in  payment  of  a  loan  he 
had  previously  made  to  Phelps,  on  the  checks 
of  his  firm.  The  plaintiffs  claimed  that  the 
notes  were  obtained  and  used  for  the  joint 
benefit  of  Phelps  and  Manice,  and  that  the  lat- 
ter had  actually  participated  in  the  fraud. 

On  the  defense,  Manice  offered  in  evidence 
the  record  of  a  former  recovery  in  an  action 
brought  by  the  plaintiffs  against  himself, 
Phelps  and  Poote,  as  partners,  claiming  that 
it  formed  a  bar  to  this  suit.  This  was  objected 
to  by  the  plaintiffs,  as  inadmissible  under  the 
general  issue,  but  the  objection  was  overruled 
and  the  decision  excepted  to.  That  suit  was 
an  action  of  asisumpsit,  for  money  paid,  &c., 
against  the  three  for  the  amount  of  the  notes 
paid  by  the  plaintiffs,  but  Manice  only  was 
served  with  process,  and  alone  appeared  and 
defended.  At  the  trial  of  that  cause,  the  plaint- 
iffs sought  to  recover  for  the  amount  paid  by 
them  on  the  three  notes  for  which  trover  was 
now  brought,  as  well  as  for  another  note 
which  they  had  taken  up.  The  Superior 
Court  charged  the  jury,  that  "if  they  believed 
the  three  notes  then  in  question,  were  indorsed 
by  Phelps,  in  the  name  of  his  firm,  to  be  nego- 
tiated for  the  benefit  of  the  plaintiffs,  and  that 
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neither  the  notes  nor  the  proceeds  came  to  the 
benefit  of  the  defendants,  Foote  and  Manice, 
and  that  Manice  and  Poote  had  no  agency  in 
any  fraudulent  representations  to  the  plaint- 
iffs, the  *defendants  were  not  liable.  [*158 
The  verdict  was  in  favor  of  Miller  &  Co.,  for 
the  amount  of  the  one  note  not  in  suit  here, 
but  disallowed  the  claim  as  to  those  three  notes 
for  which  this  suit  is  brought. 

The  Circuit  Judge  charged  the  jury  that  the 
effect  of  the  record  of  the  prior  judgment  was 
a  question  of  law,  and  that  in  law  it  was  a 
complete  bar  to  a  recovery  in  this  suit.  Ver- 
dict for  Manice,  and  motion  for  a  new  trial 
on  the  bill  of  exceptions  denied  by  the  Supreme 
Court. 

The  Court  of  Errors,  however,  reversed 
their  decision,  and  held  that  the  record  was 
not  a  conclusive  bar  when  offered  in  evidence 
under  the  general  issue,  though  admissible 
under  it. 

Chancellor  Walworth,  who  delivered  an 
opinion  in  favor  of  reversal,  says  (p.  125): 

"The  general  rule,  however,  unquestion- 
ably is,  that  where  the  party  in  whose  favor 
the  former  verdict  and  judgment  were  ren- 
dered, wishes  to  rely  on  them  as  a  conclusive 
bar,  or  an  estoppel,  he  must  plead  them  in 
bar,  if  he  has  an  opportunity  to  do  so.  And 
if  he  neglects  to  plead,  and  puts  the  same  mat- 
ter again  in  issue  to  be  tried,  the  jury  may 
decide  such  issue  according  to  the  right  and 
justice  of  the  case  as  it  appears  to  them  from 
the  evidence,  notwithstanding  the  verdict  and 
judgment  in  the  former  suit.  The  judge, 
therefore,  who  tried  this  cause  was  wrong,  in 
holding  that  the  record  of  the  verdict  and 
judgment  formed  an  absolute  bar  where  the 
defendant  might  have  pleaded  it  as  an  estop- 
pel, if  the  former  suit  was  for  the  same  mat- 
ter. 

"For  these  reasons,"  he  says,  "the  law  as 
well  as  the  justice  of  the  case  is  with  the 
plaintiff  in  error,  and  the  judgment  of  the 
court  below  should  be  reversed." 

PUTNAM,  Senator,  delivered  an  opinion  in 
favor  of  affirmance,  reviewing  the  cases  on  the 
subject. 

Judgment  of  Supreme  Court  reversed,  14  to  5. 


*ROCKFELLER 

v 

DONELLY— 8  Cow.,  727. 
In  S.  Ct.,  4  Cow.,  253. 


[*159 


Evidence  Against  Sureties  in  Bastardy  Bond — 
Damages. 

rPHE  Supreme  Court  held,  in  this  case,  that 
JL  an  action  on  a  bond  given  by  a  putative 
father  and  his  sureties  to  the  overseers  of  the 
poor,  to  indemnify  the  town  against  the  main- 
tenance of  a  bastard  child,  will  not  lie  unless 
the  overseers  show  that  they  have  been  damni- 
fied by  an  actual  payment  of  money  or  other 
disbursement  in  support  of  the  child,  and  that 
a  mere  liability  to  maintain  the  child  is  not 
sufficient. 
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2.  That  an  order  of  filiation  against  the 
putative  father,  charging  him  with  a  weekly 
payment  of  money,  or  payment  of  money  for 
past  expenses,  &c.,  is  not  admissible  evidence 
in  support  of  such  an  action. 

The  Court  of  Errors  (JONES,  Chancellor,  de- 
livering an  elaborate  opinion)  reversed  the 
judgment  of  the  Supreme  Court,  and  held, 

1.  That  a  bond  to  indemnify  a  town  con- 
cerning a  bastard  child,  given  pursuant  to  the 
Statute  (1  R.  L.,  306),  is  broken,  and  an  action 
may  be  maintained  upon   it  as  soon  as  the 
town  becomes  liable  or  bound  to  maintain  the 
child. 

2.  That  the  action  may  be  maintained  upon 
it  without  actual  disbursement,   advance  or 
payment  by  the  town  ;  and, 

3.  That  the  order  of  filiation  and  mainte- 
nance, made  in  pursuance  of  the  1st  section  of 
the  Act,  against  the  putative  father,  is,  per  se, 
conclusive  evidence  to  sustain  the  action,  even 
against  the  sureties,  and  may  be  used  to  fix 
the  amount  of  damages. 

Judgment  reversed. 


16O*] 


*DUFFY 

v. 
THE  PEOPLE— 6  Hill,  75. 

In  S.  Ct.,  1  Hill,  335. 


Evidence  —  Sureties,  on  Conviction  by  Magistrate, 
of  Husband  for  Abandoning  Wife. 


was  an  action  of  debt  upon  a  recogni- 
zance  entered  into  by  the  defendant  Duffy, 
as  surety  for  one  Daly,  who  was  summarily 
convicted  before  a  magistrate,  under  the  Stat- 
ute Relative  to  Disorderly  Persons,  of  aban- 
doning his  wife  without  support.  The  condi- 
tion of  the  recognizance  was  for  the  support 
of  his  wife  in  future.  The  breach  alleged  was 
that  he  had  not  supported  his  wife,  &c.  The 
fifth  plea  set  up  that  the  conviction  of  Daly 
was  by  the  justice  alone,  without  a  jury,  and 
that  this  proceeding  under  the  Statute  was, 
therefore,  contrary  to  the  7th  Act  of  the  Con- 
stitution of  this  State,  and  that  the  recogni- 
zance was  obtained  by  duress  of  imprisonment, 
&c.  To  this  there  was  a  demurrer,  which  the 
Supreme  Court  sustained,  holding  the  Statute 
to  be  constitutional.  On  the  trial  in  the  court 
below,  the  defendant  Duffy,  offered  to  prove 
that  the  woman  alleged  to  be  the  wife  of  Daly 
was  not  in  fact  married  to  him,  and  that  the 
relation  of  husband  and  wife  did  not  exist, 
which  evidence  the  court  overruled.  The 
Supreme  Court  held  this  decision  of  the  C.  P., 
also  correct.  But, 

The  Court  of  Errors  held,  that  in  an  action 
on  such  a  recognizance,  the  sureties  may  de- 
feat a  recovery  by  pleading  and  proving,  not- 
withstanding the  conviction  of  the  principal, 
that  the  woman  alleged  to  have  been  aban- 
doned or  left  unprovided  for  by  him,  was  not 
in  fact  his  wife. 

THE  CHANCELLOR,  who  delivered  the  opin- 
ion of  the  court,  held  also  that  the  Statute  in 
question  was  constitutional,  although  it  au- 
thorized a  conviction  by  a  magistrate  without 
the  intervention  of  a  jury. 
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He  also  held,  that  where  the  issue  was  upon 
the  question  of  husband  and  wife,  the  convic- 
tion is  not  even  prima  facie  evidence  against 
the  sureties. 

Judgment  reversed,  all  the  members  of  the 
court  but  two  voting  for  reversal. 


*FORREST  v.  KISS  AM— 7  Hill.  [*161 
Reported  25  Wend.,  651. 

Witness — Evidence. 

ON  the  trial  of  this  cause,  before  referees, 
after  the  direct  examination  of  a  witness 
called  by  the  defendant  was  closed,  they 
adjourned  the  further  hearing  of  the  cause  to 
a  future  day,  for  their  own  accommodation, 
but  with  the  consent  of  both  parties — the 
plaintiff  saying  nothing  at  that  time  as  to  his 
intention  to  cross-examine,  and  before  the 
arrival  of  the  adjourned  day  the  witness  died. 
The  referees  considering  the  examination  of 
the  witness  incomplete,  rejected  the  evidence 
on  the  direct  examination,  and  the  Supreme 
Court  held  their  decision  correct  in  that  par- 
ticular. But, 

The  Court  of  Errors  held  that  the  referees 
had  no  right  under  those  circumstances  to 
reject  it  as  incompetent,  but  were  bound  to 
consider  it  in  making  their  report. 

"  Otherwise,"  observes  the  Chancellor,  in  his 
opinion  in  favor  of  reversal,  "if  the  oppor- 
tunity to  cross-examine  had  been  lost  by  the 
misconduct  of  the  witness,  or  by  the  fault  or 
negligence  of  the  party  calling  him." 

It  was  also  held  that  the  declarations  of  a 
witness  cannot  be  resorted  to  for  the  purpose 
of  disqualifying  him  on  the  ground  of  interest, 
though  otherwise  as  to  the  declarations  of  the 
party  calling  him. 

Judgment  reversed,  10  to  6. 


BAILEY  v.  WAKEMAN— 2  Denio,  220. 
In  S.  Ct.,  2  Hill,  279. 

Evidence — Partner. 

A  SSUMPSITby  Wakeman  and  others,  plaint- 
1JL  iffs  below,  against  Bailey  for  goods  sold 
and  delivered,  &c.  The  facts  were,  as  far  as 
material,  as  follows :  Vaill,  one  of  the  part- 
ners of  the  plaintiff  below,  in  his  lifetime, 
being  in  the  country,  purchased  from  the 
defendant  Bailey,  a  sight  draft  on  N.  Y., 
which  Bailey  indorsed  to  the  firm.  Vaill  then 
immediately  *remitted  it  to  his  part-  [*  1 62 
ners  in  a  letter,  in  which  he  directed  them  to 
credit  the  draft  to  himself  individually — after 
which  the  defendant  became  a  buyer  of  goods 
from  the  firm  to  an  amount  exceeding  that  of 
the  draft.  The  surviving  partners  of  Vaill, 
who  died  before  the  suit  was  brought,  refused 
to  give  Bailey  credit  for  the  draft,  which  he 
sought  to  set  off  against  their  demand.  To 
repel  the  set-off,  they  offered  in  evidence  Vaill's 
letter  to  them  inclosing  the  draft,  in  which  he 
directs  it  to  be  credited  to  his  individual 
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EVICTION — EXECUTORS  AND  ADMINISTRATORS. 


account.  The  judge  at  the  trial  admitted  the 
evidence,  and  the  jury  having  found  against 
the  set-off,  a  bill  of  exceptions  was  taken,  and 
on  a  motion  for  a  new  trial, 

The  Supreme  Court  held  the  evidence  admis- 
sible, and  denied  the  motion,  holding  the 
letter  admissible  as  a  part  of  the  res  gesta,  to 
show  that  the  purchase  was  an  individual  tran- 
saction of  Vaill,  the  deceased  partner.  But  on 
writ  of  error  from  this  judgment, 

The  Court  of  Errors  held  that  the  letter  of 
the  partner  who  purchased  the  draft  was  not 
competent  evidence  for  the  plaintiffs,  as  a  part 
of  the  res  gesta,  to  prove  the  purchase  an  indi- 
vidual transaction  of  Vaill,  nor  for  any  pur- 
pose whatever  as  evidence  in  their  favor  ;  and 
the  judgment  of  the  Supreme  Court  was  reversed 
by  a  vote  of  24  to  1. 


EVICTION. 


TYMASON  v.  BATES— 14  Wend.,  671. 
In  S.  Ct.,  13  Id.,  303. 

Eviction — Covenant  of  Seisin. 

IN  this  case,  the  action  was  for  a  breach  of 
the  covenant  of  seisin,  and  the  Supreme 
Court  held  : 

1.  That  the  plaintiff  is  entitled  to  recover,  if 
he  shows  an  eviction  by  due  process  of  law, 
from  any  portion  of  the  premises  embraced 
within  the  courses  and  distances  actually  run, 
and  the  monuments  actually  established  in  a 
survey  made  previous  to  the  execution  of 
163*]  *the  deed,  in  reference  to  the  premises 
conveyed  ;  although  the  land  from  which  the 
plaintiff  is  evicted  is  not  comprised  within  the 
bounds  of  the  tract  of  which  in  the  deed  it  is 
alleged  to  be  part  or  parcel. 
0  |2.  That  parol  evidence  of  the  acts  and  dec- 
larations of  the  covenantor  is  admissible  to 
show  the  courses  and  distances  actually  run 
in  such  previous  survey,  for  the  purpose  of 
proving  that  the  land  from  which  the  plaintiff 
is  evicted  is  embraced  within  the  description 
of  the  premises,  as  set  forth  in  the  deed.  But, 
on  review, 

The  Court  of  Errors  held  : 

1.  That  an  action  of  covenant  for  breach  of 
the  covenants  of  seisin  and  quiet  enjoyment 
will  not  lie  for  the  eviction  of  the  grantee  from 
lands  taken  possession  of  by  him  under  his 
deed,  where  the  premises  are  described  as  a 
specific  lot  in  a  certain  tract   or  patent,  and 
the  lands  of  which  the  grantee  is  evicted  are 
not  embraced  in  such  description  thus  referred 
to  by  the  deed. 

2.  That  parol  evidence  is  admissible  to  show 
that  the  lands  are  comprised  within  certain 
limits  designated  by  the  grantor  in  the  nego- 
tiation   previous    to  the   conveyance,  as  the 
boundaries  of  the  lot  in  question,  where  that 
part  of  the  premises  from  which  the  plaintiff 
is  evicted  are  not    in   fact  embraced   in  the 
description  of  the  premises  contained  in  the 
deed  as  "a  specific  lot  in  a  "certain  tract  or 
patent." 

Judgment  reversed  accordingly. 
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Whether  even  written  evidence 
of  such  designation  of  the  limits  by  the  grantor, 
such  as  his  letters,  &c.,  previous  to  the  con- 
veyance, would  be  admissible  evidence,  in 
such  an  action  of  covenant,  under  such  cir- 
cumstances ;  and  whether,  if  such  designation 
were  the  mistake  or  fraud  of  the  grantor,  the 
remedy  of  the  grantee  would  not  be  in  equity, 
or  an  action  on  the  case.  If  so,  it  would  seem 
to  follow  that  a  subsequent  grantee  of  the  first 
grantee  could  have  no  remedy  against  the 
grantor,  either  at  law  or  in  equity,  upon  such 
eviction,  as  such  a  cause  of  action  could  not 
run  with  the  land,  by  virtue  of  the  covenants 
of  seisin  and  quiet  enjoyment,  the  premises 
evicted  of  not  being  in  fact  conveyed  by  the 
deed. 


*EXECUTORS  AND  ADMINISTRATORS.  [*  1 64 


MURRAY  «.  BLATCHFORD— 1  Wend.,  583. 
Not  reported  in  Chancery. 

Executors  and  Administrators — Release — Com- 
promise by  two,  without  Assent  of  third  Exec- 
utor. 

BILL  by  next  of  kin  against  the  administra- 
tors of  their  intestate,  and  one  of  the 
debtors  to  his  estate,  who  had  compromised 
his  debt  with  two  of  the  administrators,  with- 
out the  concurrence  of  the  third,  to  have  the 
release  set  aside  and  for  a  payment  of  the 
residue  of  the  debt. 

The  Chancellor  made  a  decree  to  that  effect, 
holding  the  release  not  binding  on  account  of 
the  dissent  of  the  third  administrator,  one 
third  also  of  those  entitled  to  distribution 
having  opposed  the  release. 

The  Court  of  Errrors  held  that  the  release 
by  the  two,  without  the  concurrence  of  the 
third  administrator,  was  good,  and  that  his 
dissent  was  no  objection  to  its  validity ;  that 
executors  and  administrators  stand  on  the  same 
ground  ;  their  liabilities  and  responsibilities, 
and  their  rights  and  interests  are  the  same. 

The  Court  of  Errors  assented  to  the  princi- 
ple of  the  Chancellor's  decree,  as  to  the  right  of 
persons  interested  in  an  estate  to  pursue  prop- 
erty into  the  hands  of  any  person  who  colludes 
or  conspires  with  the  executors  to  produce  a 
devastavit.  Collusion  is  any  intermeddling 
with  the  executor  or  the  assets  of  the  testator, 
by  which  the  executor  is  guilty  of  a  violation 
of  his  duty. 

But  it  was  held  by  the  Court  of  Errors,  that 
though  the  release  was  executed  by  the  two 
administrators,  contrary  to  the  known  wishes 
of  one  third  of  those  entitled  to  distribution, 
it  was  not  liable  to  be  set  aside  where  there 
was  no  fraud  or  collusion  shown  between  the 
debtor  and  the  administrators ;  and  as  the 
answer  denied  all  fraud  and  collusion,  and 
*no  evidence  had  been  taken  to  estab-  [*165 
lish  either,  that  fraud  or  collusion  could  not 
be  alleged  to  avoid  the  release. 


Judgment  reversed  accordingly. 
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FOREIGN  ASSIGNEE  OP  BANKRUPT. 


BOGART,    Appellant, 

v. 

HERTELL  ET  AL.,  Respondents — 4  Hill,  492. 
Reported  below,  9  Paige,  52 ;  and  3  Edw.,  Ch.,  20. 


Executor — Sale  of  Bond  and  Mortgage  and  Mis- 
application of  Proceeds. 

A  PPEAL  from  chancery  by  defendants  be 
ll  low. 

D.,  by  his  will,  gave  the  rents  and  profits  of 
two  thirds  of  his  real  estate  to  his  daughters 
for  life,  the  fee  to  their  issue  ;  and  the  fee  of 
the  other  third  to  his  grandsons,  to  take  at  21, 
with  the  benefit  of  the  income  during  their 
minority  by  way  of  maintenance.  The  will 
then  proceeds  as  follows  :  "  For  the  more  equal 
and  easy  division  of  my  estate,  I  do  hereby 
fully  authorize  and  empower  my  executors 
hereinafter  named,  whenever  they  shall  think 
it  expedient,  to  sell  and  dispose  of  all  or  any 
part  of  my  real  estate  for  the  most  moneys 
that  can  be  gotten  for  the  same,  &c.  In  pur- 
suance of  this  authority,  the  two  acting  execu- 
tors sold  certain  lots  of  land,  parcel  of  D.'s 
estate,  and  took  a  bond  and  mortgage  in  their 
joint  names  as  executors,  for  a  portion  of  the 
purchase  money.  Afterwards,  and  prior  to 
the  fund  being  wanted  for  distribution,  one 
of  the  executors  sold  and  assigned  the  bond 
and  mortgage  to  B.,  and  after  misapplying  the 
proceeds,  failed. 

The  Chancellor  held  that  the  sale  and  assign- 
ment by  one  executor  alone  was  unauthorized, 
and  that  the  assignee  acquired  no  title  under 
the  assignment ;  and  that  he  was  only  enti- 
tled to  be  protected  in  equity,  so  far  as  the 
purchase  money  paid  by  him  was  actually  ap- 
plied to  the  purposes  of  the  trust ;  or  was 
afterward  recovered  out  of  the  securities  which 
had  been  taken  for  a  portion  of  the  purchase 
money  by  the  executor  and  trustee  who  had 
been  guilty  of  the  waste — the  Chancellor  hold- 
ing, that  though  at  law  one  executor  might 
dispose  of  the  goods  or  securities  of  the  testa- 
166*J  tor  *to  a  bonajj.de  purchaser;  yet,  that 
when  a  note  or  other  security  is  given  to  two 
or  more  executors  jointly  after  the  death  of  the 
testator,  the  legal  title  is  in  them  all ;  and  the 
concurrence  of  all  is  necessary  to  transfer 
the  legal  title  to  such  note  or  security,  to  a 
purchaser. 

The  Court  of  Errors  held,  that  though  the 
other  executor  did  not  concur  in  the  assign- 
ment, B.,  the  assignee,  acquired  a  valid  title  to 
the  bond  and  mortgage,  having  purchased  in 
good  faith  ;  NELSON,  Ch.  J.,  and  BOCKEE, 
Senator,  denying  the  Chancellor's  distinction 
between  notes  and  securities  given  to  execu- 
tors as  such  after  the  death  of  their  testator, 
and  those  left  by  him,  given  to  him  in  his  life- 
time, provided  the  money  when  received 
would  be  personal  assets,  which  they  main- 
tain the  bond  and  mortgage  to  have  been,  in 
equity,  as  a  sale  of  the  real  estate  was  author- 
ized by  the  will. 

Judgment  of  reversal,  16  to  2. 
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FOREIGN  ASSIGNEE  OF  BANKRUPT. 


ABRAHAM  AND  THOMPSON 

v. 

PLESTORO,  JOHNSTON  ET  AL.— 3  Wend., 
538,  573. 

In  Ch.,  4  Paige,  236. 

Foreign  Assignee  of  Bankrupt. 

A  BRAHAM,  the  defendant  below,  left  En- 
Jji.  gland  in  July,  1828,  with  24  cases  of  paint- 
ings, merchandise,  &c.,  and  on  arriving  at  N. 
Y.,  the  goods  were  deposited  in  the  public 
store,  under  charge  of  the  defendant  Thomp- 
son, as  Collector  of  the  port.  Shortly  after 
Abraham  left  England,  a  commission  of  bank- 
ruptcy was  sued  out  against  him,  and  he  was 
duly  declared  a  bankrupt.  Aug.  8,  1828,  John- 
ston, one  of  the  complainants,  was  made  pro- 
visional assignee.  Sept.  24,  1828,  he,  together 
with  the  creditors  of  Abraham,  all  of  whom 
were  British  subjects,resident  in  England, filed 
their  bill  in  this  cause,  before  *judg-  [*167 
ments  obtained  by  the  creditors,  and  obtained 
an  injunction  restraining  the  Collector  from 
delivering  the  goods  to  Abraham.and  restrain- 
ing the  latter  from  receiving  or  prosecuting 
for  the  same.  Abraham  put  in  his  answer, 
neither  admitting  nor  denying  the  proceedings 
under  the  commission,  but  alleging  that  he 
had  left  England  in  the  lawful  pursuit  of  his 
business,  and  with  a  bona  fide  intention  of  re- 
turning ;  and  denying  that  he  was  insolvent, 
or  had  committed  any  act  of  bankruptcy  in 
England.  He  admitted  the  debt  of  Plestoro, 
and  some  others,  as  stated,  but  denied  others 
in  the  bill.  On  the  coming  in  of  the  answer, 
the  defendant,  Abraham,  moved  for  a  dissolu- 
tion of  the  injunction. 

The  Chancellor  denied  the  motion,  holding 
that  the  assignment  to  the  provisional  assignee 
under  the  English  Bankrupt  Law  devested  the 
title  of  the  bankrupt  to  the  property  he 
brought  to  this  country  ;  and  that  the  injunc- 
tion was  properly  granted  upon  the  applica- 
tion of  the  assignee  to  restrain  a  third  person 
from  delivering  it  to  the  bankrupt,  and  to 
restrain  the  latter  from  receiving  or  prosecut- 
ing for  it.  He  also  held  that  the  commence- 
ment of  suits  by  the  English  creditors,  in  the 
courts  of  common  law  of  this  State,  against 
the  bankrupt,  to  recover  judgments  for  their 
respective  debts,  would  not  defeat  the  effect 
of  the  assignment  to  the  assignee.  The  Chan- 
celloi-  in  his  opinion,  relies  chiefly  on  the  case 
of  Holme*  v.  Remsen,  4  Johns.  Ch.,460.  He 
says  that  "in  the  cases  cited  to  the  contrary, 
the  contest  was  between  the  foreign  assignees 
and  domestic  creditors  claiming  under  the  lex 
loci  where  the  suits  were  brought.  It  was 
probably  not  necessary  that  the  creditors 
should  have  joined  in  this  suit  with  the  as- 
signee, but  that  is  no  ground  for  dissolving 
the  injunction."  He  also  held  that  "in  this 
case,  the  property  was  constructively  within 
the  jurisdiction  of  the  country  of  the  bank- 
rupt, being  on  the  high  seas  when  the  provis- 
ional assignment  was  made."  The  motion  to 
dissolve  the  injunction  was  denied  with  costs. 
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On  appeal  to  the  Court  of  Errors  from  this 
decision,  that  court  held  that  an  assignee 
under  a  foreign  commission  of  bankruptcy,  is 
not  entitled,  nor  the  creditors  before  judg- 
ment, to  an  injunction,  to  restrain  the  bank- 
rupt from  receiving  from  the  custom  house 
here  property  which  was  on  the  high  seas 
168*]  *on  board  a  vessel  on  its  way  from 
England  to  N.  Y.,  at  the  time  of  suing  out  of 
the  commission.  Sutherland  and  JVIarcy,  JJ. 
were  for  affirming  the  order  of  the  Chancellor. 
Four  of  the  Senators — MAYNARD,  OLIVER, 
ALLEN  and  STEBBINS — delivered  opinions  for 
reversal,  in  which  they  held  that  an  assign- 
ment under  the  bankrupt  laws  of  England,  to 
an  assignee  in  bankruptcy,  did  not  operate  a 
legal  transfer  of  the  personal  property  of  the 
bankrupt  in  this  country,  even  as  between  the 
assignees  and  the  bankrupt.  MAYNARD  and 
STEBBINS,  Senator*,  held  that  if  the  property 
be  on  board  a  British  vessel  on  the  high  seas, 
at  the  time  of  suing  out  the  commission,  and 
thus  within  the  jurisdiction  of  England,  it 
passes  by  the  assigment ;  but  if  so,  the  fact 
must  be  distinctly  averred,  and  will  not  be 
presumed. 

The  order  of  the  Chancellor  was  reversed,  17 
to  4  for  reversal. 


FRANCHISE. 


THOMPSON  «.  PEOPLE— 23  Wend.,  537. 
In  S.  Ct.,  21  Wend.,  235. 

Franchise — Toll — Quo    Warranto — Pleading — 
Verdict. 

IN  this  case,  the  Supreme  Court  held,  that 
on  an  information  in  the  nature  of  quo 
warranto  filed  against  individuals  calling 
upon  them  to  show  by  what  warrant  they 
exercised  the  franchise  of  maintaining  a 
bridge  across  a  navigable  river  and  exacting 
toll  from  passengers,  and  the  defendants  an- 
swer that  they  do  so  by  virtue  of  an  Act  of 
the  Legislature,  authorizing  the  erection  of  a 
bridge  in  specific  form,  with  an  opening  draw- 
bridge of  a  specified  width,  and  that  they 
"have,  in  all  respects,  conformed  to  the  require- 
ments of  the  Act  granting  the  franchise;  if,  on 
this  allegation  as  to  conformity  to  the  terms 
of  the  grant,  issue  is  taken  and  found  against 
them  by  the  jury,  judgment  of  ouster  follows, 
of  course.  The  court  will  not  in  such  case 
deem  the  verdict  imperfect  because  the  jury 
169*]  have  not  found  that  the  variation  *or 
departure  from  the  requirements  of  the  Stat- 
ute, was  in  a  material  point,  or  that  it  was  the 
wanton  act  of  the  grantees,  or  that  it  was  pro- 
ductive of  injury  to  the  public.  If  any  excuse 
existed  proper  for  the  consideration  of  the 
jury  or  the  court,  which  might  have  produced 
a  different  or  more  favorable  result  to  the  de- 
fendants, it  was  held  that  they  should  have 
alleged  it  by  way  of  pleading,  and  placed  it 
upon  the  record,  so  that  the  court  might  have 
passed  upon  its  sufficiency;,  but  where  the 
defendants  placed  their  defense  upon  a  strict 
compliance  with  the  requirements  of  the  Stat- 
ute creating  the  franchise,  and  there  was  no 
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exception  taken  as  to  the  rejection  of  evidence 
or  to  the  charge  of  the  judge,  the  court  refused 
to  make  any  intendmcnts  in  favor  of  the  de- 
fendants." 

The  Supreme  Court  further  held  that  this 
was  not  a  private  franchise  but  one  of  a  public 
nature,  in  which  the  public  at  large  had  an 
interest  ;  and  that  an  information  in  the  nature 
of  a  quo  warranto  might  be  filed  in  the  name 
of  the  people,  on  the  relation  of  any  aggrieved 
citizen  ;  that  in  a  case  of  this  kind  a  quo  war- 
ranto or  information  in  the  nature  of  a  quo 
warranto  was  the  appropriate  remedy  ;  and 
that  it  was  not  taken  away  by  the  fact  that  a 
bond  had  been  executed  to  the  State  as  a  se- 
curity for  the  faithful  performance  of  the  con- 
ditions upon  which  the  grant  was  made  ;  such 
bond  being  merely  cumulative. 

It  was  further  held  that  although  the 
bridge  was  built  in  conformity  to  the  require- 
ments of  the  Act  granting  the  franchise.and  so 
continued  for  the  space  of  29  years,  still  it 
appearing  that  for  10  years  subsequent  to  that 
period  the  grantees  had  failed  to  comply 
with  such  requirement  ;  that  the  conditions 
prescribed  were  continuing  conditions;  that  the 
bridge  was  to  be  so  maintained  as  well  as 
erected  ;  therefore  the  non-compliance  was  a 
misuser,  and  the  defendants  had  incurred  a 
forfeiture  of  the  franchise. 

The  Court  of  Errors  held,  however,  that  as 
the  plea  of  the  defendants  alleged  that  they 
had  in  all  respects  conformed  to  the  require- 
ments of  the  Act,  and  set  forth,  particularly, 
"  that  they  had  left  an  opening  between  the 
center  arches  of  the  bridge,  of  the  width  of 
twenty-five  feet,  for  the  passage  of  vessels," 
and  the  Atty-Gen.  had  replied  "  that  a  bridge 
was  not  built  between  the  center  arches  where- 
of there  was  and  *hath  been  and  is  an  [*1  7O 
opening  of  not  less  than  twenty-five  feet  ;  and 
the  jury,  instead  of  finding  the  defendants 
"  guilty  of  unlawful  holding  or  exercising  the 
franchise,"  found,  "that  since  the  year  1825 
there  was  not  an  opening  between  the  center 
arches  of  the  width  of  twenty-five  feet,  but 
that  at  all  times  since  1825  the  opening  was  of 
less  width  than  twenty-five  feet." 

The  Court  of  Errors  held  that  the  verdict 
was  imperfect;  that  from  the  finding  of  the 
jury  it  did  not  necessarily  follow  that  a  cause 
of  forfeiture  existed,  as  it  did  not  appear  but 
that  this  diminution  in  width  was  wholly  im- 
material in  respect  to  the  object  for  which  the 
opening  and  drawbridge  were  required  ;  nor 
that  any  private  or  public  injury  had  resulted 
from  the  diminution  ;  nor  but  that  there  had 
been  a  substantial  performance  of  the  condi- 
tions upon  which  the  grant  was  made,  which 
is  all  that  can  be  required  in  the  performance 
of  a  condition  subsequent  ;  and  accordingly, 
the  court  reversed  the  judgment  of  tlie  Supreme 
Court,  and  awarded  a  repleader. 

In  the  other  points  above  stated,  as  decided 
by  the  Supreme  Court,  its  decision  was  not 
disturbed. 


President  of  the  Senate  (BRADISH), 
the  Chancellor  and  8  Senators  were  in  favor  of 
affirming  the  judgment  of  the  Supreme  Court, 
but  11  Senators  voted  to  reverse  and  award  the 
repleader,  which  was  accordingly  done  by  a 
majority  of  one  only. 
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Quaere.  It  would  seem  that  the  rep  ication 
of  the  Attorney-General  should  have  set  forth 
particularly  the  diminution  of  the  width,  and 
have  averred  that  the  diminution  was  material; 
that  private  and  public  injury  had  resulted 
from  it,  and  have  negatived  the  substantial 
performance  of  the  requirements  of  the  Act. 

The  order  entered  after  judgment  of  reversal 
proceeds,  "  and  it  appearing  to  the  court  that 
the  plea  of  the  plaintiffs  in  error  in  the  court 
below,  and  the  issue  thereupon  joined,  which 
has  been  found  for  the  plaintiff  below,  does 
not  determine  the  right,  and  that  no  judgment, 
therefore,  should  be  given  upon  the  verdict 
aforesaid,  it  is  further  ordered  and  adjudged 
that  the  said  parties  do  replead ;  that  is  to  say, 
171*]  that  *the  plaintiffs  in  error  answer 
anew  to  the  information  in  regard  to  the  said 
issue,  and  that  they  proceed,  &c.,  until  an 
issue  or  issues  of  law  or  fact  be  duly  joined. 


FRAUDULENT  CONVEYANCE. 


PH(ENIX 

v. 

DEY,  TAYLOR,  ET  AL.,  Assignees  of  Ingra- 
ham,  a  Bankrupt — 5  Johns.,  412-430. 

Fraudulent  Preference  by  Insolvent  Debtor,  in 
Alleged  Contemplation  of  Bankruptcy. 

A  PPEAL  from  the  Court  of  Chancery. 
Q.  About  the  beginning  of  Oct.,  1800,  In- 
graham,  the  bankrupt,  became  insolvent,  and 
expressed  his  inability  to  pay  his  notes,  which 
were  protested  for  non-payment.  After  his 
public  declaration  of  his  inability,  he,  in  Oct., 
Nov.  and  Dec.,  1800,  made  several  assignments 
to  individual  creditors  of  lands,  effects  and 
debts,  and  in  particular  he  conveyed  to  the 
appellant,  Phoanix,  who  was  his  father-in-law, 
lands,  debts  and  promissory  notes,  to  a  consid- 
erable amount. 

A  commission  of  bankruptcy  issued  against 
Ingraham,  in  1801,  under  the  U.  S.  Act  of 
Bankruptcy  then  existing,  and  the  respond- 
ents, Dey,  &c.,  were  appointed  assignees,  and 
received  an  assignments  of  the  bankrupt's 
estate,  in  trust  for  his  creditors.  They,  alleg- 
ing that  all  the  previous  transfers,  payments 
and  assignments  to  the  appellant  were  made 
after  I.'s  known  insolvency,  when  he  had 
either  committed  or  contemplated  an  act  of 
bankruptcy,  and  were  made  with  an  intention 
to  give  the  appellant  an  illegal  preference,  filed 
their  bill  for  a  general  discovery,  for  an  ac- 
count, and  for  general  relief  against  the  appel- 
lant, and  Ingraham  and  his  wife. 

The  appellant  in  his  answer  admitted  the  as- 
signments, payments,  &c.,  made  to  him,  but 
denied  that  Ingraham  committed  an  act  of 
bankruptcy  until  Feb.,  1801,  and  that  he  did 
1  72*]  *uot  know  that  he  contemplated  bank- 
ruptcy at  the  time  the  appellant  took  the  secu- 
rities ;  that  he  continued  to  do  business  until 
Feb.,  1801  ;  that  on  a  former  commission  of 
bankruptcy  against  I.,  in  1800,  an  inquest  was 
taken  in  the  District  Court  of  the  U.  S. ,  in 
Dec.,  1800,  to  try  the  fact  of  bankruptcy, 
when  a  verdict  was  found  disaffirming  that 
fact. 
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Ingraham,  examined  as  a  witness,  confirmed 
these  facts.  Two  other  depositions  were  taken 
of  two  creditors  of  I.,  one  of  whom,  when  ex- 
amined as  to  his  credit,  stated  that  he  had 
stopped  a  sum  due  from  the  bankrupt  and  his 
partners,  and  he  had  supposed  they  had  allowed 
it,  but  he  was  afterwards  informed  by  them 
that  they  would  not  allow  the  set-off.  The 
other  witness  was  a  creditor  of  I.  at  his  bank- 
ruptcy, and  in  1802  was  himself  discharged  as 
a  bankrupt.  The  competency  of  the  witnesses 
as  well  as  of  their  testimony  to  prove  the  dec- 
laration of  I.,  in  regard  to  his  insolvency,  was 
argued  by  the  counsel,  and  considered  by  the 
Court  of  Errors  on  the  decision  of  the  cause. 

The  Chancellor  held  that  the  assignments 
and  payments  and  transfers  of  securities  to 
Phoenix  were  fraudulent  as  against  the  com- 
plainants, the  assignees  of  Ingraham,  and  de- 
creed that  the  appellant  reconvey  and  deliver 
all  the  property,  &c.,  and  repay  all  moneys, 
&c. ,  to  the  complainants.  From  this  decree, 
the  defendant  below  appealed  to  this  court. 

The  Court  of  Errors,  SPENCER,  J.,  de- 
livering the  only  opinion,  held  :  1.  That 
Dickson,  the  witness  discharged,  appeared  to 
be  a  competent  witness,  but  that  Prime,  the 
other,  his  responsibility  not  having  been  dis- 
charged, was  not.  2.  That,  even  if  they  were 
both  competent,  there  was  not  sufficient  evi- 
dence to  authorize  the  conclusion  that  Ingra- 
ham contemplated  an  act  of  bankruptcy,  with- 
in the  Act  of  Congress,  when  he  executed  the 
conveyances,  &c.,  and  made  the  payments  to 
the  appellant,  which  the  decree  of  the  Chan- 
cellor had  declared  void.  Spencer,  J.,  says: 
"  The  most  that  can  be  deduced  from  the  evi- 
dence is  that  Ingraham  was  insolvent ;  but  it 
expressly  rejects  the  idea  that  the  acts  were 
done  in  contemplation  of  bankruptcy.  Refer- 
ence has  been  made  to  the  answer  of  Ingra- 
ham,  to  impeach  that  part  of  his  evidence 
*which  denies  that  what  he  did  to  se-  [*1  73 
cure  the  appellant  was  in  contemplation  of  an 
act  of  bankruptcy  ;  if  it  be  admitted  that  his 
answer  and  the  declaration  he  made  complete- 
ly produce  that  effect,  still  the  fact  is  to  be 
made  out  affirmatively  that  the  preference  was 
given  to  the  appellant,  in  contemplation  of 
bankruptcy.  For  no  proposition  can  be 
clearer  than  that  the  answer  of  one  defendant 
is  not  evidence  against  his  co  defendant ;  and" 
that  the  declarations  of  a  party  to  a  sale  or 
transfer,  going  to  take  away  and  destroy  the 
vested  rights  of  another,  can  not,  ex  post  facto, 
work  that  consequence,  nor  be  regarded  as 
evidence  against  the  vendee  or  assignee." 

"There  is  no  evidence  of  an  act  of  bank- 
ruptcy contemplated,  nor  any  circumstance 
from  which  to  infer  it,  except  the  simple  fact 
of  his  insolvency,  and  the  court  is  without  any 
evidence  to  show  the  nature  and  extent  of  this 
insolvency,  and  whether  it  was  irretrievable 
and  desperate  or  not." 

"  That  insolvency  is  no  objection  to  giving 
a  preference,  unless  it  be  shown  that  a  bank- 
ruptcy was  contemplated  at  the  time,  was  de- 
cided in  the  Supreme  Court  in  the  case  of  Mc- 
Menomy  v.  Ferris,  3  Johns.,  82.  That  prin- 
ciple will  be  found  admitted  and  acted  upon 
in  a  great  variety  of  cases." 

3.  As  to  ' '  how  far  forth  payments  obtained 

by  a  creditor  on   his   application,   after    the 
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debtor  contemplates  an  act  of  bankruptcy,  but 
before  one  is,  in  fact,  committed,  are  to  be  up 
held,  I  confess  I  have  little  difficulty."  And 
he  cites  Hartfthorne  v.  Slodden,  2  Bos.  &  P., 
586,  to  prove  that  where  even  the  debt  is  not 
yet  due,  a  preference  thus  obtained  was  valid, 
though  the  creditor  knew  the  debtor  was  in 
failing  circumstances,  and  that  the  motive  of 
his  conduct.  Also,  the  case  of  Thompson  v. 
Freeman,  1  T.  R,  156. 

KENT,  Ch.  J.,  was  of  the  same  opinion  ; 
THOMPSON  and  YATES  absent. 

Decree  reversed  unanimously. 


174*J  *ANDERSON 

ROBERTS— 18  Johns.,  515. 
In  Ch.,  3  Johns.  Ch.,  371. 

Fraudulent    Conveyance  —  Purchaser    without 
Notice. 

THE  plaintiff  below,  Roberts,  filed  a  bill  to 
set  aside  deeds  and  mortgages,  &c.,  under 
which  Anderson  and  another  claimed  the 
premises  in  question  in  the  suit.  The  facts 
material  to  the  understanding  of  the  legal 
points  presented,  were  as  follows  :  one  Griffith 
was  seised  of  the  premises,  and  made  a  fraud- 
ulent conveyance  of  them  to  Sarah  Johnson, 
who,  Mar.  28,  1808,  mortgaged  them  to  D. 
Stansbury,  to  secure  a  debt  of  $330  which  she 
owed  him.  After  this  one  Taylor  recovered  a 
judgment  against  Griffith,  under  which  Rob- 
erts the  plaintiff  claims  the  premises  by  virtue 
of  a  sheriff's  deed.  Stansbury's  mortgage 
stood  uninfected  with  notice  of  the  want  of 
consideration  in  the  conveyance  to  S.  J.  Rob- 
erts was  a  creditor  of  Griffith  and  a  purchaser 
under  Taylor's  judgment.  The  defendant 
Anderson  purchased  under  a  judgment  against 
Sarah  Johnson,  and  the  other  defendant  be- 
came joint  owner.  They  then  paid  S.  J.  $167, 
and  took  a  quitclaim  deed  from  her  of  the 
premises.  They  also  paid  off  her  bond  and 
mortgage  to  Stansbury,  and  took  an  assign- 
ment of  it.  Their  answer  denied  all  knowl- 
edge of  the  claim  of  the  plaintiff  Roberts  to 
the  land,  until  after  they  had  paid  these  differ- 
ent sums  ;  and  stated  that  they  had  tendered 
to  the  plaintiff  Roberts  the  amount  of  his  in- 
cumbrance,  and  they  insisted  that  they  were 
entitled  to  hold  as  bonafide  purchasers,  with- 
out notice  of  the  fraud  in  the  conveyance  of 
Griffith  to  Sarah  Johnson. 

The  Chancellor  (Kent)  said  "  the  only  ques- 
tion in  the  case  as  it  strikes  me  is,  whether  S. 
J.,  being  a  fraudulent  grantee,  can  be  the 
source  of  legal  title  in  the  defendants,  assum- 
ing them  to  be  bonafide  purchasers  for  a  valu- 
able consideration,  without  notice  of  the  fraud. 
And  he  held  that  the  Statute  of  Frauds  did 
not,  by  the  proviso  in  the  6th  section  (1  R.  L. 
of  1813),  protect  a  grantee  of  a  fraudulent 

§rantee ;    that  the    conveyance  therefore  to 
arah    Johnson,  being    absolutely    void,  she 
could  not  be  the  source  of  legal  title  in  the 
defendants,  and  that  her  conveyance  was  void 
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as  against  the  Creditors  of  Griffith,  not-[*l  75 
withstanding  she  had  received  a  full  consider- 
ation. On  appeal, 

The  Court  of  Errors  reversed  this  decision, 
holding  that  the  proviso  in  the  6th  section  of 
the  Act  applies  to  the  2d  and  3d  sections  of  the 
Statute  (or  13  Eliz.,  ch.  5,  and  27  Eliz.,  ch.  4), 
and  that,  whether  the  conveyance  is  from  the 
fraudulent  grantor  or  the  fraudulent  grantee, 
and  the  same  rule  of  construction  governs  both 
sections  of  the  Statute  as  to  conveyances  to 
defraud  the  grantor's  creditors,  or  to  defraud 
subsequent  purchasers,  as  to  titles  acquired  by 
bona  fide  purchasers,  without  notice  of  the 
fraud.  It  was  also  held  that  the  purchaser 
from  the  fraudulent  grantee,  must,  however, 
be  prior  in  time  to  the  purchase  from  the 
fraudulent  grantor  or  to  a  sale  on  execution  at 
the  suit  of  a  creditor. 

Decree  reversed  accordingly. 


SEWARD  v.  VAN  WYCK— 8 Cow.,  406-450. 
In  S.  Ct.,  5  Cow.,  70-73. 

Fraudulent  Conveyance — Defective  Verdict. 

"T?  JECTMENT  by  a  purchaser  under  execu- 
Ju  tion  against  Seward,  defendant  below. 
The  facts  of  the  case  were  as  follows  •; 

Seward,  the  father,  held  the  lands  as  owner 
in  fee,  at  the  time  of  the  deed  to  his  son,  the 
defendant  below.  He  had  previously  guaran- 
tied the  payment  of  a  certain  judgment  against 
S.,  who  himself  had  lands  bound  by  the  judg- 
ment, which  at  a  fair  valuation,  might  well  be 
thought  sufficient  to  pay  the  judgment.  Sew- 
ard, the  father,  then  disposed  of  all  his  real 
estate,  by  giving  to  his  son  a  full  covenant 
deed,  and  taking  a  bond  to  himself  for  an  an- 
nuity for  his  life  ;  and  the  son,  also,  in  con- 
sideration of  the  deed,  gave  separate  bonds  to 
two  of  his  sisters  for  their  portions,  after  which 
the  property  of  S.,  the  debtor  in  the  judgment 
guarantied  by  the  father,  was  exhausted  by 
execution,  and  proved  insufficient  to  pay  the 
judgment  against  him.  The  father  was  then 
sued  upon  his  guaranty,  and  judgment  ob- 
tained against  him,  on  which  execution  issued, 
and  the  real  estate  thus  conveyed  *to  [*176 
his  son  was  sold  under  it  to  the  plaintiff  below. 
On  the  trial,  the  jury  found  a  verdict  negativ- 
ing all  actual  fraud.  But, 

The  Supreme  Court  held  that  "  the  convey- 
ance by  way  of  advancement  to  the  son  and 
daughters  was  fraudulent  in  law  and  void. 
That  such  a  voluntary  settlement  or  convey- 
ance, by  way  of  advancement  of  children  after 
marriage  by  a  person  indebted  at  the  time,  is 
fraudulent  and  void  against  all  his  creditors, 
who  were  such  prior  to  the  settlement  or  ad- 
vancement, without  regard  to  the  amount  of 
their  debts,  or  the  extent  of  the  property  set- 
tled, or  the  circumstances  of  the  person  mak- 
ing the  settlement  or  advancement ;  that  this 
rule  applied  to  a  debt  due  from  a  person  as 
guarantor  ;  though  it  be  contingent  till  after 
the  settlement,  and  though  it  be  such  a  debt  at 
the  time,  as  could  not  be  proved  under  an 
English  commission  of  bankruptcy,  or  our  own 
Insolvent  Acts."  The  court  seem  to  hold  that 

271 


176 


FRAUDULENT  POSSESSION  OF  CHATTELS. 


as  to  debts  contracted  subsequently,  the  pre- 
sumption of  fraud  arising  in  law  may  be  re- 
pelled by  circumstances. 

The  doctrine  in  Reade  v.  Livingston,  SVTohns. 
Oh.,  481,  considered,  and  held  to  apply  to 
courts  of  law.  On  error, 

The  Court  of  Errors  reversed  the  judgment 
— STEBBINS,  SPENCER  and  ALLEN,  Senators, 
who  read  opinions,  all  concurred  that  the  deed 
was  not  fraudulent  in  law.  JONES,  Chancellor, 
in  an  elaborate  and  able  opinion,  discusses  the 
form  of  the  special  verdict,  which,  instead  of 
finding  facts,  had  found  all  the  evidence  in 
the  case  as  their  special  verdict ;  and  though 
he  evidently  concurs  with  these  Senators  that 
the  deed  is  not  fraudulent  in  law,  and  was  in 
favor  of  sustaining  it,  yet  he  concludes  :  "  I 
am,  therefore,  constrained  tojdeclare  that  I  can- 
not decide  the  question  of  law  raised  by  the 
parties  upon  this  special  verdict.  It  is  radi- 
cally and  substantially  defective,  and  its  de- 
fects are,  in  my  judgment,  incurable  in  this 
court.  The  proper  course  in  such  cases  appears 
to  me  to  reverse  the  judgment. 

Judgment  reversed. 

B3g"  See  to  same  effect,  Rogers  v.  Eagle  Fire 
Co.  of  N.  T.,  9  Wend.,  611. 
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*WATERKURY 

v. 
STURTEVANT— 18  Wend.,  853. 

Fraudulent  Conveyance. 


A  PPEAL  from  the  Chancellor.  Bill  by  judg- 
li.  ment  creditor  to  set  aside  a  conveyance  as 
fraudulent  by  one  of  two  partners  (sons  to 
appellant)  of  his  separate  real  estate  to  his 
father,  in  payment  of  a  partnership  debt. 

Sturtevant,  the  plaintiff,  had  recovered  a 
verdict  against  J.  Waterbury,  one  of  the  part- 
ners, for  $5,000,  Oct.  9,  182S,  on  which  judg- 
ment could  not  be  entered  up  until  Oct.  18. 
Oct.  11  he  executed  to  his  father  the  convey- 
ance sought  to  be  set  aside,  of  his  sole  property 
in  the  City  of  N.  Y.  ;  the  father  held  the  joint 
note  of  his  sons  for  $6,500,  which,  on  receiv- 
ing the  conveyance,  he  delivered  up  and  took 
the  note  of  the  other  son  for  the  balance. 

The  Vice-Chancellor  \tf\&  N.  W.,  the  father 
(who  denied  all  knowledge  of  the  property  of 
the  sons,  except  the  property  in  question,  and 
all  intent  to  defraud  the  creditor,  and  insisted 
that  his  sole  object  was  to  obtain  satisfaction 
of  his  debt),  entitled  to  protection  as  bona  fide 
purchaser. 

The  Chancellor  held,  on  the  other  hand,  that 
as  the  father  had  not  denied  all  knowledge  or 
suspicion  of  his  son's  object  in  making  the 
conveyance,  he  was  satisfied  that  he  could  not 
do  it,  and  that  he  was.  therefore,  bound  to  de- 
clare the  assignment  to  the  father  fraudulent. 
He,  therefore,  reversed  that  part  of  the  decree 
of  the  Vice- Chancellor. 

The  Court  of  Errors,  however,  held  "  that 
the  father,  notwithstanding  the  verdict  against 
his  son,  might  lawfully  secure  a  preference  in 
satisfaction  of  a  bona  fide  debt  due  to  him,  and 
thus  prevent  the  lien  of  the  verdict  attaching 
to  the  real  estate." 
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"  That  when  the  creditor  taking  such  con- 
veyance, does  so  with  intent  to  defraud  the 
creditor  who  has  obtained  the  verdict  (as  if  he 
has  other  security  of  the  debtor,  &c.),  that  will 
constitute  such  a  fraud  as  to  invalidate  the 
assignment ;  but  that  taking  such  an  assign- 
ment is  not  per  se  fraudulent  *or  evi-  [*178 
dence  of  fraud,  as  he  shows  a  legal  motive  for 
taking  the  assignment,  and  it  was  received  in 
payment  of  a  bona  fide  debt." 

Decree  of  the  Chancellor  reversed,  by  14  to  9. 


FRAUDULENT  POSSESSION  OP  CHATTELS. 


SMITH®.  HOE  AND  ACKER— 23  Wend.,  653. 
Not  reported  below. 

Fraudulent   Mortgage  of  Chattels — Possession. 

IN  this  case  the  Presiding  Judge,  on  the  trial 
before  the  jury,  had  ruled  that  the  mort- 
gage being  unaccompanied  by  an  immediate 
delivery,  and  not  followed  by  an  actual  and 
continued  change  of  possession  of  the  prop- 
erty, and  no  reason  sufficient  in  the  law  being 
shown  for  want  of  possession  by  the  mort- 
gagee ;  the  mortgage  was  fraudulent,  and  re- 
fused to  submit  the  question  of  fraudulent 
intent  as  a  question  of  fact  to  the  jury. 

The  Supreme  Court  affirmed  the  decision  ; 
but, 

The  Court  of  Errors  held  : 

1.  That  the  mortgage  was  not  void  for  mere 
want  of  the  possession  required  by  the  Rev. 
Stat.,  if  it  be  made  to  appear,  on  the  part  of 
the  mortgagor,  that  it  was  made  in  good  faith, 
and  without  any  intent  to  defraud  purchasers 
or  creditors. 

2.  That  the  continuance  of  the  mortgagor's 
possession  affords  the  highest  presumption  of 
fraudulent  intent,  amounting    to   conclusive 
proof,  unless  it  be  rebutted  by  such  evidence 
as  to  make  the  good  faith  of  the  transaction 
appear  affirmatively.     The  burden  of  proof  to 
rebut  that  presumption  is  thrown  wholly  upon 
the  party  claiming  under  the  mortgage,  and 
the  question  of  intent  is  not  to  be  determined 
by  the  court  where  such  proof  is  offered,  but 
it  must  be  submitted  to  the  jury. 
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*COLE  AND  THURMAN       [*179 

v. 

WHITE— 26  Wend.,   511-540. 
In  S.  Ct..  24  Wend.,  121. 

Mortgage  of  Goods  and  Chattels. 
ROVER  for  a  vessel. 


The  question  as  to  the  validity  of  a  mort- 
gage of  goods  and  chattels,  unaccompanied  by 
an  immediate  delivery,  &c. ,  and  change  of  pos- 
session, in  this  case,  is  so  similar  to  and  so 
fully  decided  in  Hoe  v.  Acker,  23  Wend.,  653, 
that  it  is  only  necessary  to  refer  to  the  evidence 
which  was  offered,  to  prove  that  the  case 
came  within  the  principles  there  laid  down, 
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and  which  was  excluded  by  the  judge  from 
the  consideration  of  the  jury,  viz.:  that  the 
mortgage  was  founded  on  a  fair  and  adequate 
-consideration  ;  that  it  was  duly  filed  ;  that 
the  other  moiety  of  the  vessel  was  owned  by 
third  persons,  and  that  the  vessel  was  sailed  on 
joint  account  of  the  owners,  until  a  few  days 
previous  to  the  delivery.  In  excluding  this 
evidence,  the  Supreme -Court  held  that  the 
Circuit  Judge  was  right.  But, 

The  Court  of  Errors  held  that  the  evidence 
was  improperly  excluded,  and  reversed  the 
judgment.  They  also  held  that  the  exceptions 
in  the  Statute,  of  contracts  of  bottomry,  and 
of  vessels  in  foreign  ports  or  at  sea,  did  not 
apply  to  the  fresh  water  lakes  of  this  country. 


HANFORD  v.  ARTCHER— 4  Hill,  27. 
Iu  S.  Ct.,  1  Hill.  347. 

Fraudulent    Possession    after    Sale — Replevin. 

T)  EPLEVIN.  The  plaintiff's  title  was  by  a 
Xt  sale  to  him  of  the  goods  in  question  by  the 
assignees  of  one  Norton.  After  the  sale  the 
plaintiff  made  Norton  his  agent  or  clerk,  and 
the  latter  took  charge  of  the  goods  in  that 
•capacity,  as  the  plaintiff  alleged,  to  sell,  &c. 
They  remained  at  the  same  store  that  Norton 
occupied.  The  defense  was  that  the  whole 
transaction  was  fraudulent  as  against  creditors, 
•one  of  whom  had  directed  the  defendant  to 
1 8O*]  levy  on  them  in  virtue  of  a  fi.  *fa. 
Evidence  was  given  to  establish  the  defense  ; 
.and  on  the  part  of  the  plaintiff,  to  prove  the 
bona  fides  of  the  sale  and  the  possession  of  the 
plaintiffs,  and  to  show  that  the  assignees.before 
the  sale  to  him,  had  had  the  exclusive  control 
•of  the  goods  after  the  assignment.  The  plaint- 
iffs proposed  to  ask  one  of  the  assignees  this 
•question  :  "So  far  as  you  are  concerned  was 
there  any  fraud  in  the  whole  transaction  ? " 
To  which  the  defendant's  counsel  objected, 
and  the  Circuit  Judge  sustained  the  objection. 
Exception. 

The  judge  charged  the  jury  that  the  ques- 
tion of  fraudulent  intent  was  one  of  fact  for 
them,  and  read  to  them  the  Statute  on  the  sub- 
ject :  That  the  first  fact  to  be  inquired  into 
was  whether  there  had  been  immediate  deliv- 
ery, and  actual  and  continued  change  of  pos- 
session, «&c.  If  there  had,  they  must  find  for 
the  plaintiff  ;  if  otherwise,  whether  there  was 
any  good  reason  shown,  which  they  could  ap- 
prove, for  the  want  of  them.  If  there  were, 
then  the  verdict  must  be  for  the  plaintiff.  If 
not,  the  law  presumed  fraud.  But  the  plaint- 
iff might  rebut  this  presumption  by  showing 
that  the  assignment  was  made  in  good  faith 
and  without  any  intent  to  defraud  creditors. 
If  there  was  no  change,  it  was  for  the  plaint- 
iff to  explain.  If  he  had  done  so  satisfactorily, 
then  they  should  find  for  him ;  otherwise  for 
the  defendant. 

The  plaintiff's  counsel  excepted  to  this  charge 
and  requested  the  judge  to  charge  as  follows  : 
1.  That  if  the  jury  believed  the  sale  was  made 
in  good  faith,  and  without  any  intent  to  de- 
fraud Norton's  creditors,  it  was  valid.  2.  If 
thev  believed  that  the  assignees  had  possession 
until  the  sale  to  plaintiff,  then  the  employment 
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by  him  of  Norton  as  his  agent  or  clerk,  did 
not  render  the  sale  void.  3.  That  if  the  plaint- 
iff actually  and  bona  fide  employed  N.  as  his 
clerk  to  sell  the  same,  this  would  not  render 
the  sale  void.  The  judge  refused  to  charge; 
plaintiff  excepted.  Verdict  for  defendant. 

The  Supreme  Court,  on  the  motion  for  a 
new  trial,  held  the  ruling  of  the  judge  correct 
as  to  the  question  offered  to  be  put  to  the 
assignee  ;  and  that  his  charge  was  also  correct 
in  all  particulars  as  given  ;  and  that  he  was 
not  bound  to  *charge  on  either  of  the  [*  1 8 1 
points  presented  to  him  by  the  plaintiff's 
counsel.  (See  opinion  of  Cowen,  J.,  1  Hill, 
pp.  350-351.) 

On  writ  of  error  to 

The  Court  of  Errors,  that  court  reversed  the 
judgment ;  holding  that  the  judge's  charge  to 
the  jury,  "to  inquire  if  any  good  reason  had 
been  shown  which  they  could  approve,  why 
possession  had  not  been  changed,  &c. ,  was 
erroneous,  as  tending  to  mislead  the  jury  from 
the  true  point  of  inquiry,  viz.:  the  bona  fides 
of  the  transaction,"  and  although  the  judge 
had  previously  told  the  jury,  after  reading  the 
Statute  to  them,  that  the  question  of  fraudu- 
lent intent  was  one  of  fact  for  their  decision. 

Walworth,  Chancellor,  wjio  was  for  affirm- 
ance, observed  that  this  is  one  of  that  inter- 
minable class  of  cases,  arising  upon  the  con- 
struction of  this  section  of  the  Rev.  Stat.,  &c. 
He  denies  that  the  case  of  Smith  v.  Acker,  ante, 
decides  that  "  the  proof  of  a  sufficient  con- 
sideration is  of  itself  enough  to  rebut  the  pre- 
sumption of  fraud,  arising  from  want  of 
change  of  possession,  as  the  Supreme  Court 
had  erroneously  assumed  in  Butler  \.  Van 
Wyck,\  Hill,  438.  (See  opinion  of  Chancellor, 
4  Hill,  274-285.) 

The  President  of  the  Senate,  who  delivered 
an  opinion  for  reversal,  proceeded  mainly  on 
the  ground  that  the  judge  had  limited  the 
inquiry  of  the  jury,  by  his  charge  and  by  his 
refusal  to  charge  as  requested,  to  the  single 
point  if  there  was  any  good  reason  shown  for 
want  of  change  of  possession. 

Judgment  reversed,  17  to  7. 


^FRAUDULENT  REPRESENTATION.  [*  1 82 


ADDINGTON  v.  ALLEN— 11   Wend.,   374. 
In  S.  Ct.,  7  Id.,  9. 

Fraudulent  Representation  —  Amending  Decla- 
ration after  Verdict. 

THE  judgment  of  the  Supreme  Court,  in 
this  case,  though  in  form  reversed,  was 
substantially  affirmed.  The  action  was  case 
for  a  false  representation  as  to  the  credit  of  a 
third  party  and  the  declaration  contained  sev- 
eral counts,  some  of  which  were  defective. 
A  general  verdict  having  been  taken  for  the 
plaintiff,  the  defendant  moved  in  arrest  of 
judgment  for  the  insufficiency  of  the  declara- 
tion in  several  counts  ;  which  motion  the  Su- 
preme Court  denied. 

The  Court  of  Errors  reversed  the  judgment 

for  a  defect  in  one  of  the  counts  holding  that 

I  "  in  a  declaration  in  an  action  on  the  case  for 
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a  fraudulent  representation  by  means  of  which 
goods  are  sold  on  credit,  and  loss  ensues,  it 
must  be  averred  that  the  representation  was 
made  with  the  intent  to  deceive  and  defraud, 
and  that  such  averment  having  been  omitted, 
the  defect  is  not  even  cured  by  verdict."  But 
the  court,  a  majority  holding  the  3d  count  of 
the  declaration  sufficient  after  verdict,  the 
record  was  ordered,  on  reversing  the  judg- 
ment, "to  be  remitted  to  the  Supreme  Court, 
with  liberty  to  the  plaintiff  to  apply  to  amend 
the  postea  either  by  the  notes  of  the  Circuit 
Judge,  or  by  the  evidence  set  forth  in  the  bill 
of  exceptions,  so  as  to  apply  the  verdict  to  the 
3d  count  and  to  render  judgment  thereon  ; 
or,  in  case  the  court  should  refuse  such  leave, 
then  that  a  new  trial  be  awarded  by  that  court 
on  the  application  of  the  plaintiff  below,  and 
that  he  be  at  liberty  to  apply  to  amend  his  dec- 
laration before  the  awarding  of  a  venire  de 
novo.  (11  Wend.,  421.) 
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MURRAY  v.  RIGGS— 15  Johns.,  571-592. 
In  Ch..  2  Johns.  Ch.,  565. 

Fraudulent  Trust  and  Power  of  Revocation — 
Fraudulent  Reservation. 

THIS  was  a  bill  filed  by  Riggs  and  others, 
assignees  of  Robert  Murray,  a  bankrupt 
under  the  U.  S.  Bankrupt  Act,  by  virtue  of  a 
separate  commission  of  bankruptcy  against 
him,  issued  June  15,  1801,  under  which  his 
property  had  been  assigned  to  the  plaintiffs 
July  2,  1801.  The  bill  was  filed  in  1802, 
against  J.  B.  Murray  and  J.  S.  Clark,  to  whom 
Robert  Murray,  for  himself,  and  as  attorney 
(duly  authorized)  for  his  partners,  G.  W. 
Murray,  J.  R.  Wheatonand  James  V.  Murray, 
Mar.  23,  1798,  made  an  assignment  of  all  their 
partnership  property  in  the  U.  S.  to  J.  B. 
Murray  and  J.  J.  Clark.  The  deed  recited 
that  the  copartners  had  become  insolvent ; 
that  the  assignees  had  advanced  money,  &c. 
This  assignment  was  made  expressly  in  trust, 
to  sell,  collect  and  receive  the  property,  and 
to  apply  the  proceeds  to  the  payment  of  the 
balances  due  to  the  trustees,  and  to  such  other 
creditors  as  the  assignors  should,  by  deed, 
within  one  year  thereafter,  name  and  specify, 
and  on  such  terms  and  conditions  as  they,  by 
such  deed,  should  direct,  and  in  default  of 
such  direction,  then  in  trust  for  the  grantors, 
and  further,  with  power  to  change  the  trust- 
ees," &c. 

Mar.  24,  1798,  the  grantors,  by  deed,  di- 
rected the  grantees  to  pay  the  expenses  of  the 
trust,  and  retain  for  their  own  use  several 
sums  therein  specified,  reserving  still  to  them- 
selves the  power  by  deed,  at  any  time  before 
the  complete  adjustment  of  the  trust,  within 
one  year,  to  alter  or  revoke  the  appointments. 

Mar.  21,  1799,  they  by  deed  revoked  the  ap- 
pointments, &c.,  of  the  last-mentioned  deed, 
and  directed  the  trustees  to  pay  the  expenses 
184*]  of  the  trust,  and  to  pay  *themselves 
and  divers  other  creditors  specified,  at  the 
times  and  in  the  proportions  expressed  in  the 
deed,  again  reserving  the  power  to  alter  and 
revoke,  &c. ,  as  before. 

274 


May  31,  1800,  the  grantors,  by  virtue  of  such 
power,  directed  the  trustees  to  pay,  out  of  the 
proceeds  in  their  hands  :  1  All  expenses  in- 
curred. 2.  Towards  the  support  of  the 
grantors  from  Mar.  28,  1798,  until  they  should 
be  respectively  discharged  from  their  debts,  or 
until  one  year  after,  not  exceeding  $2,000  a 
year,  for  each  of  them.  3.  To  pay  certain 
creditors  named.  4.  To  pay  themselves  cer- 
tain specified  debts.  5.  To  pay  other  debts 
due  to  the  trustees,  &c.,  to  indemnify  bail,  &c. 
6.  That  the  assignees  should  make  a  final  set- 
tlement with  the  creditors  last  mentioned,  on 
certain  terms  mentioned,  and  hold  the  balance 
of  the  proceeds  subject  to  the  further  order  of 
the  grantors ;  and  that  the  creditors  wha 
should  not  accept  the  conditions,  or  should 
knowingly  embarrass  the  objects  aforesaid, 
should  be  forever  excluded  from  any  share 
under  the  assignment. 

The  bill  charged  that  Robert  Murray,  as 
partner,  had  contracted  debts  to  upward  of 
$700.000  ;  that  the  assignment  of  1798  was 
fraudulent,  and  made  to  delay,  hinder  and  de- 
fraud creditors  ;  that  the  private  property  of 
Robert  Murray,  exclusive  of  his  share  in  the 
partnership  property,  was  very  inconsiderable;, 
and  the  bill  prayed  an  account  from  the  trust- 
ees, and  that  they  be  directed  to  deliver  up- 
all  books,  &c.,  belonging  to  the  estate  or  firm, 
and  that  They  pay  to  the  plaintiffs  the  balance, 
&c. ;  and  that  the  same  assignments  might  he- 
declared  fraudulent  and  void. 

The  partners  answered,  setting  up  their  dis- 
charge under  the  Bankrupt  Act  of  the  U.  S. 
The  assignees  answered,  admitting  the  several 
deeds  of  assignment  and  appointment,  -si rid 
most  of  the  facts  charged,  but  denied  fraud  in 
any  of  the  transactions.  They  stated  that  t he- 
property  assigned  was  greatly  deficient  in  pay- 
ing the  debts  covered  by  the  assignments  ;  that 
James  V.  Murray,  one  of  the  partners,  claimed 
to  receive  the  funds  in  their  hands,  and  Lad 
filed  his  bill  for  that  purpose.  They  stated 
the  amount  received,  and  submitted  to- 
account,  &c. 

Clark  having  died,  the  plaintiffs,  with  the 
assent  of  all  parties  concerned,  made  a  settle- 
ment with  his  executors,  *agreeing  to  [*185 
receive  what  was  due  from  Clark  to  the  estate,, 
after  deducting  what  was  due  to  him,  pay- 
ments made  by  him,  &c.,  but  providing  that 
the  plaintiffs  were  not  to  be  precluded  from 
litigating  the  validity  of  the  assignments,  so 
far  as  respects  all  objects  and  purposes,  except 
the  estate  of  Clark  ;  and  it  was  further  agreed 
that  the  defendant,  J.  B.  Murray,  should  ac- 
count, &c.,  and  that  if  itshould  be  determined 
that  the  deeds  were  valid,  as  to  all  or  any  of 
the  cetstuis  que  trust,  &c.,  then  the  trustee,  as 
creditor,  and  the  cextuis  que  trust,  to  have  the 
benefit  of  the  balance,  &c. 

The  cause,  as  to  John  B.  Murray,  the  sur- 
viving trustee,  proceeded  to  issue  and  publi- 
cation, but  no  proofs  were  taken  on  either  side. 
After  a  reference  to  a  master  to  state  the  ac- 
counts under  the  above-mentioned  stipulations, 
the  report,  whicli  was  excepted  to  by  the 
plaintiffs,  on  the  ground  that  it  did  not  show, 
nor  did  the  evidence,  &c. ,  that  Murray  or  M. 
&  M.,  were  entitled  to  be  paid  out  of  the 
property  assigned,  &c. 

The  cause  was  heard  on  bill  and  answer. 
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THE  CHANCELLOR.  "The  material  ques- 
tion in  the  case  is,  whether  the  deed  of  assign- 
ment of  Mar.  23,  1798,  was  not,  in  judgment 
of  law,  fraudulent,  as  against  the  creditors  at 
large.  That  was  the  only  deed  that  assigned 
the  partnership  property ;  the  subsequent 
deeds  between  the  same  parties,  including  the 
one  of  May  31,  1800,  were  merely  directions 
to  the  trustees  upon  that  original  deed  of  as- 
signment. If  that  deed  was  void,  the  succeed- 
ing deeds  must  share  its  fate,  as  they  were 
incidental  to  and  dependent  upon  it.  They 
were  all  connected  parts  of  one  transaction. 

There  is  no  further  express  reservation  in 
the  last  deed  of  a  power  of  revocation.  The 
grantors  seem  at  last  to  have  grown  weary  of 
sporting  with  the  property  as  their  own.  It 
may  be  doubted  however,  whether  the  power 
of  revocation  in  the  prior  deed,  was  not  still  in 
force." 

"This  leads  us  to  the  consideration  of  the 
important  question  arising  out  of  this  case, 
whether  sucli  an  assignment  by  an  insolvent 
debtor  to  a  few  select  creditors,  with  such  a 
power  of  revocation,  can  be  deemed  valid  in 
law.  The  necessary  inference  seems  to  be  that 
it  was  made  '  to  delay,  hinder,  or  defraud 
creditors.'  The  only  effect  of  such  an  assign- 
186*]  ment  *is  to  mask  the  property.  If  tol- 
erated, it  would  lead  to  all  imaginable  abuses. 
The  law  is  so  jealous  on  this  subject,  that  if 
the  deed  contains  a  power  in  any  way  equiva- 
lent in  its  effects  to  a  power  of  revocation,  it 
is  fatal."  (pp.  578-80.) 

The  Chancellor  accordingly  declared  the 
assignments  fraudulent  and  void  as  against 
creditors  ;  and  the  trustees  were  decreed  to 
account  for  the  proceeds  of  the  property  re- 
ceived by  them  under  the  assignment  with 
interest,  deducting  their  commissions  and 
charges  ;  and  to  be  entitled  only  to  come  in, 
pari  passu,  with  the  other  creditors,  for  their 
ratable  proportion  of  the  debtor's  estate. 

From  this  decree  the  assignee  M.  appealed 
to  the  Court  of  Errors,  where,  after  argument, 
the  opinion  of  the  court  was  delivered  by 
THOMPSON,  Oh.  J.  :  "  The  material  question 
in  this  case  grows  out  of  the  deed  of  Mar.  23, 
1798,  taken  in  connection  with  the  subsequent 
deeds  between  the  same  parties.  It  has  been 
broadly  asserted  in  argument,  that  the  appel- 
lant was  chargeable  with  fraud  in  fact.  The 
charge  it  is  true  is  made  in  the  bill ;  but  it  is 
met  and  utterly  repelled  and  denied  by  the 
answer,  and  there  is  not  a  particle  of  proof  to 
make  out  the  charge.  If  the  transaction  is  to 
be  stamped  with  the  character  of  fraud,  it  must 
arise  intrinsically  from  the  deeds  themselves. 
It  then  becomes  a  question  of  fraud  in  law. 
The  only  circumstance  relied  upon  in  support 
of  the  allegation  of  fraud  is,  that  in  some  of 
the  deeds  the  grantors  have  reserved  a  power 
to  revoke  and  alter  the  trusts.  This  objection 
does  not  apply  to  the  deed  of  May  31,  1800  ; 
that  is  absolute  and  irrevocable.  This,  in  con- 
nection with  the  first  deed  of  Mar.  23,  1798, 
would,  in  my  judgment,  be  amply  sufficient  to 
protect  and  establish  the  appellant's  preference 
thereby  gained.  If  the  controversy  was  between 
John  B.  Murray  and  some  person  deriving  title 
from  Robert  Murray  &  Co.,  prior  to  May  31, 
1800,  and  whilst  the  property  was  held  under 
the  revocable  deeds,  a  very  different  question 
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might  be  presented,  but  that  is  not  the  case 
here.  The  assignees  of  the  bankrupt,  R.  M., 
can  take  nothing  but  what  the  bankrupt  him- 
self could  assign  to  them."  (1  Atk.,  191.) 

"All  these  intermediate  deeds.if  they  are  tak- 
en into  consideration  *as  forming  a  part  [*187 
of  the  transaction,  were  not,  as  between  the  par- 
ties to  them,  absolutely  void  and  incapable  of 
confirmation.  A  deed  founded  in  actual  and 
positive  fraud,  as  being  made  under  the  influ- 
ence of  a  corrupt  motive,  and  with  the  intent 
to  cheat  creditors,  may  be  considered  void,  ab 
initio,  and  never  to  have  had  any  lawful  exist- 
ence. The  grantee  in  the  deed  may  be  consid- 
ered as  particeps  criminis,  and  is  not  permitted 
to  deduce  any  right  from  an  act  founded  in 
actual  fraud.  But  this  rule  is  not  applied  to 
contracts  which  are  only  considered  fraudu- 
lent by  construction  of  law,  as  being  against 
the  policy  or  provision  of  some  particular 
statutes.  Where  the  creditor  is  pursuing  his 
debtor  with  a  judgment  and  execution,  or  in 
any  other  manner,  to  enforce  payment  of  his 
demand,  an  assignment  of  the  debtor's  prop- 
erty, containing  a  power  of  revocation,  may 
very  well  be  considered  as  made  to  "delay, 
hinder  or  defraud  creditors,"  according  to  the 
language  of  the  Statute  of  Frauds.  But  I  do 
not  see  how  it  could,  in  any  sense,  be  said  to 
delay  or  hinder  a  creditor,  who  was  taking  no 
measures  to  enforce  payment  of  his  demand, 
as  is  the  case  now  before  us.  This  is  an  im- 
portant feature,  in  which  this  case  is  distin- 
fuishable  from  the  case  of  Clarke  v.  Hyslop,  14 
ohns.,  458,  decided  in  the  Supreme  Court, 
and  on  which  so  much  reliance  has  been  placed. 
Clarke  there  was  a  judgment  creditor,  and  had 
issued  an  execution  against  his  debtor,  which 
was  levied  on  the  property  assigned  to  Hyslop. 
This  levy  was  made  at  a  time,  too,  when,  by 
the  very  terms  of  the  assignment,  the  property 
was  not  held  under  it ;  that  is,  after  some  of 
the  creditors  had  refused  to  come  in  and  ac- 
cept the  terms  proposed,  and  before  any  new 
(rusts  were  declared,  pursuant  to  the  provis- 
ions in  the  assignment.  It  was  with  great 
propriety  there  said,  that  locking  up  property 
in  this  manner  was  delaying^  and  hindering 
creditors.  In  p.  589,  Ch.  J.  Thompson  says: 
"  The  grantors  having  reserved  to  their  own 
use,  for  their  maintenance  and  support,  a  part 
of  the  property  covered  by  this  deed,  forms  no 
objection  to  the  appropriation  of  the  residue  ; 
though  in  case  of  a  deficiency,  to  satisfy  the 
creditors,  they  might  apply  to  a  court  of  equity 
for  the  appropriation  of  the  property  so  re- 
served, to  wards  the  payment  of  their  demands." 
*"The  powerreserved  to  the  grantors  [*188 
to  revoke  and  alter  the  trusts,  forms  the  sole 
ground  of  exception.  The  respondents  come 
here  as  assignees  of  Robert  Murray,  under  a 
title  derived  from  him,  after  his  assignment  to 
John  B.  Murray,  was  confirmed  and  made  ir- 
revocable. In  my  opinion,  therefore,  the 
decree  which  declares  these  deeds  null  and 
void  ought  to  be  reversed." 

A  majority  of  the  court  concurring  with  the 
Chief  Justice,  the  decree  of  the  Chancellor  was 
wholly  reversed,  on  the  ground  that  the  assign- 
ment of  May  31,  1800,  was  legal  and  valid. 

The  foregoing  case  would  appear  to  have 
been  questioned  from  the  outset,  both  as  to  the 
validity  of  the  reservation  for  the  benefit  of 
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the  grantor  in  the  deed  of  May  31,  1800,  and  as 
to  the  effect  of  it  upon  the  validity  of  the  deed 
itself.  In  the  case  of  Austin  v.  Bell,  20  Johns., 
442,  it  came  under  the  review  of  the  Supreme 
Court,  after  Chief  Justice  Thompson  had  left 
the  Bench  of  that  court.  In  that  case  there 
was  a  similar  reservation,  among  others,  for 
the  benefit  of  one  of  the  grantors,  "  for  the 
maintenance  and  support  of  himself  and  his 
family,  until  the  first  day  of  May,  1820,  not 
exceeding  the  rate  of  $2,000  per  annum." 

SPENCER,  Oh.  J.,  in  delivering  the  opinion 
of  the  court,  says  : 

"  The  grounds  on  which  the  assignment  is 
supposed  to  be  legally  fraudulent  are,  that  it 
contains  stipulations,  .reserving  such  sums  as 
are  necessary  to  def raj7  the  expenses  of  defend- 
ing suits  at  law  or  equity  against  the  assignors, 
in  relation  to  the  trust  created  ;  and  for  serv- 
ices in  obtaining  or  endeavoring  to  obtain  the 
discharge  of  the  assignors  from  all  their  debts; 
and  also  such  sums  of  money  as  the  trustees 
may  be  obliged  to  pay  to  E.  S.  (one  of  the  as- 
signors) for  the  support  of  himself  and  family, 
&c. ;  and  also,  because  with  respect  to  creditors 
who  should  neglect  or  refuse  to  execute  the 
deed,  their  proportion  should  be  paid  to  the 
grantors. 

The  case  of  Murray  v.  Riggs,  decided  in  the 
Court  of  Errors  (15  Johns.,  571),  bears  upon 
some  of  the  objections  made  to  thisassignment. 
It  appears  that  a  majority  of  the  court  con- 
curred in  the  opinion  of  Gh.  J.  Thompson;  and 
189*]  *that  the  decree  of  the  Court  of  Chan- 
cery was  reversed  on  the  ground  that  the  as- 
signment of  May  31,  1800,  was  legal  and  valid. 
We  are  bound  by  that  decision,  whatever  our 
private  opinions  may  be  as  to  its  accuracy  or 
solidity.  As  to  the  "reservation  in  that  case, 
the  Chancellor  was  of  opinion  on  the  strength 
of  Estwick  v.  Caillaud,  5  T.  R.,  420,  that  it  did 
not  destroy  the  provision  as  to  the  residue  ;  and 
he  intimates  an  opinion  that  if  the  part  not 
reserved  was  deficient,  the  creditors  might  ap- 
ply to  a  court  of  equity  for  the  residue.  In 
this  part  of  the  Chancellor's  opinion,  Ch.  J. 
Thompson  concurred.  This  then  puts  an  end 
to  the  objection  made  to  this  assignment,  as  to 
a  reservation  of  a  support  for  a  limited  time 
for  one  of  the  assignors  ;  and  it  is  equally  de- 
cisive of  the  other  objections  as  to  defraying 
the  expenses  of  suits,  and  of  endeavoring  to 
procure  their  discharge  ;  for  they  fall  within 
the  same  reason." 

"The  only  remaining  question  is,  whether 
the  stipulation  reserving  to  the  assignors  the 
proportions  of  such  of  the  creditors  as  neg- 
lected or  refused  to  execute  the  assignment, 
renders  it  fraudulent  and  void." 

He  then  proceeds  to  show  that  the  court  had 
already  in  effect  decided  this  point  in  the  case 
of  Hyslop  v.  Clarke,  14 Johns.,  458.  "That 
case,"  he  says:  "was  decided  in  Oct.  Term, 
1817,  and  the  case  of  Murray  v.  Riggs  in 
Feb.,  1818.  Ch.  J.  Thompson  assented  to  the 
decision  in  Hyslop  v.  Clarke,  and  it  cannot  be 
admitted  that  he  intended  to  overrule  that 
case  by  anything  he  said  in  the  case  of  Mur- 
ray v.  Riggs.  The  contrary,  in  truth,  appears, 
from  his  distinguishing  between  the  two  cases, 
as  has  already  been  mentioned.  Mr.  Justice 
VAN  NESS,  who  delivered  the  opinion  of  the 
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court,  said  "  that  it  was  also  one  object  to 
coerce  the  creditors  to  acquiesce  in  the  terms 
offered  them,  and  that,  therefore,  that  part  of 
the  assignment  was  void  under  the  Statute  of 
Frauds  ;  and  that  being  void  in  part  as  against 
the  provisions  of  a  statute,  it  was  in  toto  ;  and 
in  this  opinion  the  court  unanimously  con- 
curred. Now,  I  cannot  perceive  any  material 
distinction  between  the  case  of  Hyslop  v. 
Clarke  and  the  one  before  us,  unless,  indeed.it 
be  that  this  is  a  stronger  case  of  lesral  fraud." 
And  the  whole  deed  was,  accordingly,  de- 
clared to  be  fraudulent  and  void. 
*Although  thecaseof  Murray  v.Riggs,[*lQO 
was  thus  professedly  acquiesced  in,  it  is  easy  to 
see  that,  practically,  "its  accuracy  and  solid- 
ity," as  Ch.  J.  Spencer  expressed  it,  were 
denied,  and  its  authority  by  one  distinction  or 
other  always  evaded.  It  would  have  been 
better  to  have  denied  it  to  be  law  at  once.than 
to  go  on  professedly  recognizing  it  as  a  bind- 
ing precedent,  and  yet  always  contriving  to 
circumvent  the  principle  of  the  decision  ; 
holding  it  to  be  binding  as  to  one  point,  and 
then  wholly  disregarding  it  as  to  another  ;  as 
Ch.  J.  Spencer's  opinion  does  with  regard  to 
fraud  in  law ;  or,  as  Chancellor  Sandford  did 
in  the  case  to  which  we  shall  presently  come, 
holding  it  to  be  a  case,  sui generis,  and  "decid- 
ed upon  its  own  peculiar  circumstances,"  but 
yet  "an  authority  for  any  case  like  itself." 
The  case  to  which  we  allude  was  the  following 
one,  in  which  it  will  be  found  that  the  case  of 
Murray  v.  Riggs,  as  to  every  point  bearing 
upon  the  effect  of  such  a  reservation  upon  the 
validity  of  the  whole  deed,  as  well  as  the 
validity  of  the  reservation  itself,  was  finally 
placed  in  the  Index  Expurgatorius  of  our 
State  jurisprudence. 


MACKIE  ET  AL. 

CAIRNES,    SEDGWICK    AND    LORD  —  5 
Cow.,  547. 

In  Ch.,  1  Hopk.,  373. 

Fraudulent  Trust,  and  Reservation,  for  Benefit 
of  Assignor. 

CAIRNES,  a  merchant  possessing  consider- 
able property,  and  being  largely  indebted, 
became  insolvent,  in  Mar. ,  1823.  On  the  25th 
of  that  month,  on  the  7th  and  18th  of  Apr., 
and  July  29th,  in  the  same  year,  he  executed 
to  Sedwick  and  Lord  certain  instruments,  by 
which  he  conveyed  to  them  all  his  property  in 
trust.  The  several  trusts  were  expressed  in 
those  instruments  ;  the  creditors  were  thereby 
ranked  in  classes,  and  were  to  be  paid  in  a 
certain  order  of  priority.  The  first  of  the 
deeds  declared  one  of  the  trusts  in  the  follow- 
ing terms  :  "  In  trust,  that  the  said  S.  and  L.f 
shall  first  pay  out  of  the  proceeds  of  the 
assigned  premises  *from  time  to  time,  [*191 
for  the  support  of  the  said  W.  Cairnes  and 
his  family,  after  deducting  all  costs  and  rea- 
sonable charges  of  the  said  S.  and  L.,  at  and 
after  the  rate  of  $2,000  per  annum,  until  the 
said  W.  C.  shall  be  discharged  from  his  debts 
under  some  insolvent  or  bankrupt  law  or 
otherwise  ;  such,  however,  not  to  endure  be- 
yond four  years. "  (p.  395.) 
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Aug.  1,  1823,  Cairnes  confessed  a  judgment 
in  favor  of  the  assignees,  S.  and  L.,  for 
$96,000,  with  a  view  to  use  the  same  as  a 
security  to  protect  the  property  in  their  hands 
as  assignees.  Mackie,  and  other  judgment 
creditors  of  subsequent  date,  charged  that  this 
judgment  of  S.  and  L.  was  collusive,  and 
made  with  intent  to  hinder  and  delay  them 
from  obtaining  payment  of  their  judgment,&c. 

SANFORD,  Chancellor,  says;  "The  judg- 
ment was  for  the  sole  purpose  of  securing  the 
creditors  intended  to  be  preferred.  A  judg- 
ment confessed  to  trustees,  is  one  method  of 
giving  a  preference,  and  securing  payment, 
and  such  judgments  are  held  valid  by  our 
courts.  To  consider  this  judgment  as  given 
and  taken  upon  the  trusts  expressed  in  the 
antecedent  assignments  would  be  a  violent 
presumption  in  opposition  to  all  the  facts,  as 
they  stand  before  the  court."  He  accordingly 
held  that  the  assignees  were  entitled  to  the 
fund  in  question. 

But  upon  the  question  of  costs,  he  took 
occasion  to  examine  the  validity  of  the  assign- 
ments. After  reciting  the  trust  in  favor  of 
Cairnes,  he  asks  : 

"Are  these  assignments  valid  or  void? 
And  what  is  the  legal  effect  of  the  trust  in 
favor  of  Cairnes,  the  grantor  ? 

So  far  as  the  conveyances  made  by  Cairnes 
were  for  his  own  use,  it  is  most  evident  that 
they  were  intended  to  secure  the  portion  of  his 
estate  reserved  to  himself,  against  the  legal 
remedies  of  his  creditors.  These  were  then 
conveyances  made  to  defraud  and  hinder  the 
creditors  of  Cairnes. 

But  it  is  urged  that  these  assignments,  if 
void,  are  only  so  in  respect  to  the  portion  set 
apart  by  C.  for  his  own  use  ;  that  even  as  to 
that  portion  they  are  valid  in  law  and  void 
only  in  equity  ;  and  that  the  assignments  not 
being  wholly  void,  they  form  a  legal  title  in 
the  assignees,  against  Mackie,  Milne  and  Lock- 
hart,  as  creditors. 

The  Statute  enacts  that  every  conveyance 
1952*]  made  to  hinder  *or  defraud  creditors 
shall  be  clearly  and  utterly  void  ;  and  it  is 
repugnant  to  the  terms  and  sense  of  this  pro- 
vision, that  such  a  conveyance  should  be 
partly  void,  and  in  part  not  void.  It  is  said 
that  adjudged  cases  have  established  such  a 
distinction,  and  those  cases  must  be  consid- 
ered." 

The  Chancellor  then  examines  the  case  of 
Estwick  v.  Caillaud.  5  T.  R. ,  420,  and  the  case 
of  Murray  v.  Riggs,  ante.  As  to  the  first,  he 
says  :  "it  did  not  determine  that  a  debtor  who 
is  insolvent  may  assign  all  his  property  in 
trust  first,  for  his  own  use,  and  next,  for  the 
payment  of  some  or  all  of  his  debts."  As  to 
Murray  v.  Riggs,  he  says  ' '  that  case  was  very 
peculiar.  But  as  I  understand  that  case,  the 
Court  of  Errors  did  not  determine  that  every 
assignment  made  by  an  insolvent  debtor  of  all 
his  property  in  trust,  first  for  himself,  and 
next  for  certain  of  his  creditors,  is  valid  either 
in  whole  or  in  part. 

No  creditor  of  the  bankrupt  complained  of 
the  assignment.  This  circumstance  was  con- 
sidered very  material  by  Ch.  J.  Thomson." 
In  page  401,  the  Chancellor  again  says  :  "This 
case,  then,  in  its  circumstances,  is  altogether 
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different  from  the  case  of  Murray  v.  Riggs. 
That  case  was  decided  upon  its  own  peculiar 
circumstances,  and  is  authority  for  any  case 
like  itself.  I  cannot  understand  the  Court  of 
Errors  to  legalize,  by  one  universal  rule,  these 
reservations  of  an  insolvent  debtor  for  his 
own  use ;  but  I  understand  by  their  decision 
that  in  special  cases  of  peculiar  equity,  the 
whole  assignment  shall  not  be  subverted  by 
this  illegal  trust. 

The  reservations  for  the  benefit  of  Cairnes, 
being  illegal  and  void,  are  these  assignments 
void  only  in  that  respect,  or  are  they  void  in 
all  their  parts  ?  It  is  an  ancient  principle,  that 
when  a  deed  is  made  void  by  a  statute  it  is 
void  throughout ;  that  the  courts  can  not  sep- 
arate the  deed  into  distinct  parts  and  give 
effect  to  those  which  are  legal,  while  they 
may  annul  those  which  are  illegal  ;  but  that 
the  whole  must  be  adjudged  null. 

This  decision  destroying  the  assignments 
destroys  the  preference  provided  by  those 
instruments.  The  property  of  the  debtor  is  to 
be  distributed  ratably  among  all  his  creditors, 
or  if  any  have  a  preference,  it  is  only  by  the 
ordinary  *remedies  of  law  against  [*193 
him."  The  Chancellor  then  decreed  costs  to 
S.  and  L.  out  of  the  fund  in  controversy,  and 
left  the  rest  of  the  costs  as  in  the  decree  of  the 
Circuit  Judge  from  which  the  appeal  in  this 
case  had  been  taken. 


From  this  decree  the  assignees  of  Cairnes 
appealed,  and  the  validity  of  the  assignment 
and  of  the  judgments  was  fully  discussed  and 
passed  upon  by  the  Court  of  Errors. 

SUTHERLAND,  J.,  who  delivered  an  opinion 
in  favor  of  affirming  the  decree  of  the  Chancellor 
sustaining  the  judgment,  also  maintains  the 
validity  of  the  assignments  of  Cairnes,  and  of 
all  the  reservations  in  it  (5  Cow.,  pp.  553-566), 
and  he  examines  the  case  of  Murray  v.  Riggs 
very  fully,  maintaining  its  binding  force  on 
authority  and  on  principle  ;  and  that  it  was 
fully  supported  by  the  case  of  Estwick  v.  Gail- 
laud,  relied  on  by  Ch.  J.  Thompson.  In  page 
563  he  says  :  "  Nor  am  I  dissatisfied  with  the 
decision  in  Murray  v.  Riggs,  upon  principle. 
I  fully  agree  with  the  Chancellor,  and  with  the 
decision  in  Hyslop  v.  Clarke,  that  if  such  a 
provision  (for  support  of  assignor)  is  to  be  con- 
sidered conclusive  evidence  that  the  convey- 
ances were  made  with  an  intent  to  hinder  and 
delay  creditors,  it  must  avoid  and  destroy  the 
whole  assignment ;  because  the  Statute  has 
declared  that  all  conveyances  made  with  an 
intent  to  defraud  shall  be  absolutely  void  and 
of  none  effect.  It  is  for  that,very  reason,  believ- 
ing that  cases  may  exist,  in  which  such  a  pro- 
vision would  be  neither  unjust  nor  improper, 
that  I  would  hold  it  voidable  only  upon  ap- 
plication to  a  court  of  equity,  and  not  abso- 
lutely void  within  the  Statute." 

Colden,  Senator,  who  held  the  assignment 
and  judgment  confessed  by  Cairnes  both  void, 
also  treats  the  case  of  Murray  v.  Riggs  as  one 
that  ought  "  in  cases  precisely  similar  in  all  its 
circumstances,"  to  be  the  rule  and  guide  of  the 
court.  "  But,"  he  adds,  "  I  shall  not  attempt 
to  give  any  other  reason  for  my  opinion,  than 
that  this  court,  in  the  case  of  Murray  v.  Riggs, 
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has  decided  that  such  an  assignment,  under 
such  circumstances,  is  good." 

Ch.  J.  SAVAGE  also  delivered  an  opinion  in 
favor  of  the  reversal  of  the  decree  of  the 
Chancellor,  as  to  the  validity  of  the  judgment, 
in  which  he  discusses  the  validity  of  the  as- 
194*]  signment,  *and  the  authority  and  prin- 
ciple of  the  case  of  Murray  v.  Riggs.  He 
says  :  "  In  my  judgment  all  depends  upon  the 
validity  of  the  assignments,  particularly  that 
of  Apr.  18th,  1823.  It  purports  to  be  a  con- 
veyance of  the  very  property  out  of  which  the 
fund  in  question  arises.  If  it  did,  then  clearly 
Cairnes  was  not  the  owner  when  the  judg- 
ment against  him  was  docketed.  If  the  assign- 
ment was  fraudulent  and  void  as  against  cred- 
itors, it  was  valid  between  the  parties.  They 
can  not  say  it  was  fraudulent." 

"  I  lay  the  judgment  entirely  out  of  the 
question.  Had  the  plaintiffs  intended  to  rely 
on  it,  they  should  have  released  to  the  defend- 
ant the  property  on  which  it  was  to  become  a 
lien." 

"  The  question  then  recurs,  were  those  as- 
signments valid  ;  or  if  not,  were  they  void  in 
part  or  in  toto  ?  Suppose  the  debtor,  finding 
himself  in  failing  circumstances,  had  con- 
veyed the  whole  of  his  property  to  assignees, 
in  trust  for  himself  ;  could  there  be  a  question 
upon  the  subject  ?  When  a  debtor  fails,  his 
property  in  moral  justice  belongs  to  his  cred- 
itors. He  is  permitted  to  prefer  in  payment 
such  creditors  as  he  pleases.  This  is  giving 
him  power  enough  ;  but  where  he  appropriates 
the  property  to  his  own  use,  the  act  becomes 
fraudulent,  nor  does  it  lie  in  his  power  to  pre- 
scribe terms  to  his  creditors.  The  law  is  open 
to  them.  They  have  a  right  to  pursue  their 
debtor  in  the  mode  pointed  out  by  law,  and 
any  act  which  obstructs  them  in  their  pursuit 
is  against  law,  and  of  course  void  ;  unless 
such  act  appropriates  the  property  to  the  pay- 
ment of  debts." 

The  Chief  Justice  then  considers  the  question 
as  to  whether  the  assignment  is  void  in  part 
onlv  or  in  toto,  and  he  holds  the  question  set- 
tled* by  the  cases  of  Hyslop  v.  Clarke  and  Bell 
v.  Austin,  which  declare  such  assignments  void 
in  toto.  How  far  it  is  impaired,  if  at  all,  by 
Murray  v.  Riggs,  he  next  considers. 

After  citing  the  opinion  of  Ch.  J.  Thompson 
on  the  point  of  the  reservation  in  that  case,  as 
"  forming  no  objection  to  the  appropriation  of 
the  residue,"  he  proceeds  to  examine  all  the 
cases  cited  by  him,  and  comes  to  the  conclu- 
sion that  the  proposition  laid  down  by  Ch.  J. 
195*]  Thompson  *  "  has  no  adjudged  case  to 
support  it."  He  proceeds  (p.  584): 

' '  But  if  the  case  of  Murray  v.  Riggs  is  to  be 
considered  as  authority  in  this  case  (and  Ch. 
J.  Spencer  so  considered  it  in  the  case  of 
Austin  v.  Bell,  though  he  evidently  denied  its 
correctness)  ;  if  it  must  be  met,  then  I  would 
ask,  in  the  very  appropriate  and  forcible  lang- 
uage of  the  present  Chancellor,  "  Is  it  law  that 
every  insolvent  debtor  in  this  State  may,  by 
assigning  all  his  property  in  trust,  secure  to 
himself  an  allowance  of  $2.000  a  year,  or  any 
other  sum  from  his  own  property  ?  "  And,  I 
will  add,  is  it  not  directly  against  the  Statute  ? 
Our  laws  have  specified  what  property  of  a 
debtor  the  creditor  shall  not  take  from  him. 
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Any  attempt  of  a  debtor  to  set  apart  a  fund 
for'his  own  support,  must  be  fraudulent  and 
void.  If  he  may  take  $2,000  a  year,  why  not 
$5,000  ?  And  if  for  four  years,  why  not  for 
ten  or  even  twenty,  as  in  the  case  of  Murray 
v.  Riggs?  To  sta'te  such  a  proposition,  is  a 
sufficient  refutation  of  it.  It  offends  the 
moral  sense  ;  it  shocks  the  conscience  and 
produces  an  exclamation  !  It  is  directly 
against  the  Statute,  and  can  not  stand  before 
it." 

He  then  proceeds  to  show,  that  even  if  the 
assignment  of  Cairnes,  as  it  was  admitted, 
could  be  considered  a  valid  one  as  to  this 
reservation,  that  the  creditors  would  be  en- 
titled to  it  by  an  application  to  a  court  of 
equity.  "If,  therefore,  it  is  admitted  that 
these'creditors  would  be  entitled  to  it  by  filing 
a  bill  expressly  for  that  purpose,  then,  I 
would  ask,  why  turn  them  out  of  court,  when 
it  is  admitted  that,  if  they  come  in  a  different 
attitude,  they  will  be  entitled  to  what  they  ask? 
For  whose  benefit  are  we  to  direct  all  this 
circuity  of  action  ?  Surely  not  for  the  benefit 
of  the  creditors,  nor  yet  for  the  benefit-  of  the 
insolvent." 

A  majority  of  the  court  concurring  in  the 
result  of  the  opinions  of  Savage,  Ch.  J.,  and 
Golden,  Senator,  the  decree  of  the  Chancellor 
sustaining  the  judgment  was  reversed  ;  and 
the  assignment  made  to  the  said  R.  S.  and  D. 
L.,  Jr.,  was  declared  to  be  void  "by  reason  of 
the  trust  or  provision  contained  therein  for  the 
benefit  of  the  said  William  Cairnes." 

The  surplus  moneys  in  court,  arising  from 
the  sale  of  the  *mortgage(J  premises  [*196 
for  the  sale  of  which  the  original  suit  was  in- 
stituted, were  decreed  to  the  judgment  credit- 
ors, Mackie,  Milne  and  Lockhart,  1st  for  their 
debt  and  2d  for  their  costs  ;  and  if  not  suffi- 
cient to  pay  all  their  costs  in  the  Circuit  Court 
and  Court  of  Chancery,  then  so  much  of  the 
costs  as  had  accrued  since  the  order  for  the 
sale  of  the  mortgaged  premises,  to  be  paid  by 
Cairnes,  Lord  and  Sedgwick,  personally. 

Decree  of  Chancellor  thus  reversed,  14  to  9. 


Thus,  no  part  of  the  case  of  Murray  v. 
Riggs  appears  to  have  been  left,  after  this 
decision  in  Mackie  v.  Cairnes.  The  Court  of 
Errors,  by  the  form  of  its  judgment,  seems  to 
have  been  anxious  to  extinguish  the  last  spark 
of  its  vitality. 

.  In  the  case  of  Orover  v.  Wakeman,  11  Wend., 
187,  the  validity  of  a  stipulation  for  the  re- 
lease of  the  debtors,  as  a  condition  of  the  pref- 
erence of  a  certain  class  of  creditors,  came 
directly  in  question  ;  and  the  Court  of  Errors 
affirmed  the  Chancellor's  decree,  declaring  the 
whole  assignment  void,  upon  the  principles 
held  by  Ch.  J.  Savage,  in  Mackie  v.  Cairnes. 
Though  the  construction  of  the  clause  in 
the  assignment  in  Grover  v.  Wakeman,  which 
was  held  to  exclude  those  creditors  who  re- 
fused to  release,  from  all  benefit  and  participa- 
tion in  the  fund,  was  questioned  in  an  able 
opinion  for  reversal  by  Senator  Edmonds,  late 
Circuit  Judge,  and  now  of  the  Supreme  Court; 
yet  he  admitted  that  if  the  construction  of  the 
Chancellor  were  the  correct  one,  then  the  as- 
signment was  wholly  void.  But  he  maintained 
that  the  creditors  of  the  2d  class,  by  the  true 
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•construction  of  the  clause  in  question,  were 
not  totally  excluded,  but  came  in  for  their  pro 
rata  share  with  the  creditors  at  large,  if  they 
refused  to  release.  If  this  were  the  true  con- 
struction, he  insisted  that  the  assignment  was 
free  from  all  fraud  in  law.  and  the  clause  a 
legal  and  valid  provision.  (See  the  opinion 
•of'  Edmonds,  Senator,  11  Wend.,  204-215.) 

The  majority  of  the  court  adopting  the 
Chancellor's  conclusion,  his  decree  was  af- 
firmed. It  is  true  that  on  motion  of  Mr. 
•Justice  Sutherland,  whose  opinion  in  the  case 
forms  a  rather  curious  contrast  with  that 
197*]  delivered  by  him  in  the  *Court  of 
Errors  in  the  case  of  Mackie  v.  Cairnes,  the 
following  resolution  was  adopted  : 

"  Resolved,  that  the  assignment  is  void,  be- 
cause it  makes  the  preference  given  to  the 
creditors  of  the  assignors  designated  as  class 
No.  2  to  depend  upon  the  condition  that  the 
preferred  creditors  shall  give  the  assignors  an 
.absolute  discharge  of  their  debts." 

This  was  passed  by  aff.  15,  neg.  5. 

This  resolution  of  the  court,  if  to  be  consid- 
ered as  based  upon  the  construction  given  to 
the  clause  of  preference  by  Senator  Edmonds, 
and  adopted  also  by  Mr.  Justice  Sutherland, 
seems  to  settle  the  question  against  the  con- 
•clusion  of  the  former  in  favor  of  the  validity 
•of  the  assignment,  upon  his  construction  of 
the  clause  of  preference. 


GRANT. 

WETMORE,  Appellant, 

v. 

WHITE  AND  WHITE,  JR.,  Respondents. 
2  Cai.  Cos.,  87-110 ;  Chancellor's  opinion,  Id.,  91. 

•Grant  of  Interest  in  Mills,  and  of  Watercourse 
as  Incident — Specific  Performance. 

THE  appellant  being  seised  of  250  acres  of 
land  on  the  east  side  of  Saghquate  Creek, 
in  Whitestown,  together  with  half  the  soil 
under  water,  and  the  respondent  White,  Sr., 
the  father,  being  seised  of  300  acres  on  the 
west  side,  with  the  other  half  of  the  bed  of 
the  creek,  they  entered  into  a  verbal  agree- 
ment, in  the  year  1787,  to  divert,  on  their 
joint  account,  for  the  use  of  mills  to  be  erect- 
ed, the  water  of  the  stream  to  such  spot  on 
the  land  of  either  as  should,  in  the  opinion  of 
one  Beardsley,  be  most  proper  for  the  site  of  a 
mill.  The  latter  fixed  upon  a  spot  on  the  land 
•of  Wetmore.  Wetmore,  White,  Sr.,  and 
Beardsley,  then,  May  13,  1788,  executed  a 
written  agreement  to  build  a  grist  mill  on 
198*]  *Wetmore's  land,  a  few  rods  north  of 
his  house;  he  and  White  to  "own"  each  one 
fourth  of  the  mill,  in  consideration  of  furnish- 
ing all  materials,  &c.,  and  erecting1  the  dam  to 
turn  the  water  of  the  creek  ;  Beardsley  to  own 
the  other  half  on  doing  the  carpenter's  work, 
•&c.  Upon  these  terms,  the  mill  and  dam 
being  completed  in  1788,  it  was  verbally  agreed 
between  the  same  parties  to  build  adjoining  to 
the  grist  mill  a  saw  mill,  to  be  supplied  with 
water  in  the  same  manner,  and  to  be  "owned" 
In  equal  proportions  by  the  three.  This  also 
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being  carried  into  effect,  the  mills  were  used 
in  the  same  manner  for  about  three  years, 
when,  being  very  much  out  of  repair,  Beards- 
ley,  in  1791,  transferred  his  interest  in  them 
for  $600,  by  release  to  the  appellant,  who 
shortly  after  bought  the  interest  of  White,  Sr., 
for  $187,  and  paid  the  money,  but  received  no 
conveyance  of  it,  nor  was  anything  said  of  the 
right  to  the  water  of  the  creek. 

The  appellant  repaired  the  grist  mill  and 
entirely  rebuilt  the  saw  mill,  and  quietly  en- 
joyed both  for  the  space  of  one  year,  when 
they  were  accidentally  burnt  down. 

The  appellant  then,  at  great  expense,  re- 
built them,  and  continued  in  the  enjoyment  of 
the  mills  and  of  the  use  of  the  water  of  the 
creek  until  Aug.,  1797,  when  the  respondent 
Hugh  White,  the  father,  threatened  that  he 
would  cut  down  the  dam,  and  deprive  the 
appellant  of  the  use  of  the  water,  unless  he 
would  become  a  Presbyterian,  and  join  the 
congregation  under  the  charge  of  the  Rev. 
Bethuel  Dodd;  and  that  he  would  also  build  a 
dam,  and  turn  one  half  of  the  water  of  the 
creek  over  a  meadow  contiguous  to  the  Sagh- 
quate Creek,  and  adjoining  to  the  dam  erect- 
ed for  the  use  of  the  mills ;  which  meadow, 
Apr.  25,  1794,  the  father  had,  in  consideration 
of  blood  and  affection,  conveyed,  with  a 
moiety  of  the  waters  of  the  creek,  to  his  son, 
Hugh  White,  Jr.,  the  other  respondent. 

In  Sept.  and  Oct.,  1797,  the  dam  across  the 
creek  was,  to  the  great  injury  of  the  mills, 
three  times  cut  through,  and  the  water  per- 
mitted to  escape. 

Dec.  5,  1797,  the  appellant  filed  a  bill  in 
chancery,  stating  these  circumstances,  praying 
an  injunction  to  restrain  the  respondents  from 
molesting  or  disturbing  him  in  the  enjoyment 
of  the  mills,  mill  dam,  and  the  water  *of|  *  199 
the  creek,  that  he  might  be  quieted  in  his  pos- 
session of  them,  and  for  such  further  and 
other  relief  as  the  court  might  please  to  di- 
rect. 

The  answer  of  the  respondents  admitted  the 
parol  agreement  to  erect  the  mills  and  dam ; 
the  written  agreement ;  the  sale  by  White, 
Sr.,  "of  his  shares  in  the  mills;"  the  pay- 
ment of  the  consideration  money ;  that  the 
mills  were  burnt  down  and  rebuilt,  &c.  ;  but 
denied  that  the  right  or  privilege  in  the  waters 
of  the  creek  had  ever  been  parted  with  to  the 
appellant;  or  that  he  had  paid  any  considera- 
tion for  it;  or  that  he  h'ad  any  right  to  appro- 
priate the  waters  of  the  creek  to  the  use  of  the 
mills,  or  to  maintain  the  dam  for  the  purpose 
of  turning  the  stream  from  its  usual  course. 
That  soon  after  the  destruction  of  the  mills, 
White,  the  father,  explained,  as  he  believed, 
in  a  conversation  with  the  appellant,  the  nat- 
ure of  the  contract  for  the  sale  of  the  mills, 
and  then  utterly  denied  the  appellant's  right 
to  the  water;  that  the  appellant  had  never 
requested  a  conveyance  of  the  right  of  water, 
and  had,  from  a  consciousness  of  his  having 
none,  erected  a  temporary  dam  at  his  own 
expense  below  that  for  the  use  of  the  mills,  in 
order  to  turn  the  water  into  the  respondent's 
meadow,  the  want  of  which,  in  consequence 
of  the  upper  dam,  actually  injured  the  crop  of 
hay,  and  could  not  be  compensated  for  by 
even  $1,500.  They  also  insisted  on  the  Stat- 
ute of  Frauds. 
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From  the  testimony  of  two  of  the  witnesses, 
it  appeared  that  the  understanding  of  the  par- 
ties at  the  time  of  the  first  parol  agreement 
was  that,  wherever  they  were  built,  "there 
the  waters  were  to  go."  That  Beardsley,  who 
was  examined  as  a  witness,  considered  the 
right  to  the  water  as  perpetually  annexed  to 
the  mills,  and  never  entertained  any  apprehen- 
sion of  its  being  liable  to  be  taken  away. 

Upon  this  state  of  facts  and  the  proofs,  the 
Chancellor  dismissed  the  bill  with  costs.  (See 
opinion  of  Glmncellor  Lansing,  2  Cai.  Cas.,  91.) 

1.  As  to  the   parol    agreement,   he    said : 
"  Upon  the  whole,  I  do  not  think  the  parol 
agreement  is  made  out  in  proof,  admitting  the 
evidence  to  be  competent  to  sustain  its  variant 
from  or  enlarging  the  written  contract,  and 
the  parol  contract  admitted  by  the  answer, 
2OO*]  relating  to  the  saw  mills.     It  *is,  there- 
fore, unnecessary  to  examine  the  influence  of 
the  Statute  of  Frauds  and  Perjuries  on  the 
case." 

2.  As  to  the  written  contract. 

"  This  has  no  words  evincive  of  the  intent 
of  the  parties  to  perpetuate  this  joint  interest, 
beyond  the  duration  of  the  mill,  which  was 
the  object  of  it."  "  The  mills  were  destroyed 
by  fire ;  and  White,  Sr. ,  declares  in  his  an- 
swer that  he  informed  the  appellant,  before 
he  rebuilt  them,  that  the  water  was  his,  and 
that  he  had  not  sold  it.  This  rebuts  the  de- 
duction which  might  otherwise  be  made  from 
his  tacit  acquiescence  in  the  rebuilding  of  the 
mills.  I  am  persuaded  that  the  better  con- 
struction is,  that  the  reciprocal  interests  of  the 
parties  were  to  be  affected  merely,  while  the 
principal  objects  of  this  enterprise,  the  mills, 
endured ;  that  those  destroyed,  it  ceased  to 
operate." 

From  this  decree  Wetmore  appealed.  A 
few  extracts  from  the  opinion  of  Thompson, 
J.,  who  delivered  the  only  one,  will  suffi- 
ciently show  the  grounds  of  reversal. 

Per  Curiam,  delivered  by  THOMPSON,  J. 
"  The  controversy  between  these  parties  pre- 
sents the  following  questions  for  examina- 
tion :  1.  Whether  the  respondent  ever  ac- 
quired any  right  to  the  waters  of  the  creek  for 
the  use  of  the  mills.  2.  If  so,  whether  it  was 
a  temporary  or  permanent  right.  3.  Whether, 
the  purchase  befog  by  parol,  the  respondents 
can  avail  themselves  of  the  Statute  of  Frauds 
to  avoid  it." 

He  then  shows,  that  from  the  evidence  and 
the  acts  of  the  parties  in  digging  a  canal  and 
erecting  the  dam,  that  "there  was  an  agree- 
ment to  divert  the  natural  course  of  the  creek, 
the  object  of  which  clearly  was  for  the  use  of 
the  mills.  By  a  sale  of  the  mills,  generally,  I 
should,  therefore,  incline  to  think  the  water 
would  pass  as  an  incident  to  them,  without 
any  special  provision.  Indeed,  it  was  not  de- 
nied on  the  argument,  but  that  the  appellant 
had  acquired  a  right  to  the  use  of  the  water, 
co-extensive  with  the  duration  of  the  first 
mills  built." 

"  But  it  is  not  necessary  to  say  the  right  to 
the  water  passed  as  an  incident  to  the  mills, 
in  the  sense  above  mentioned,  or  that  the  ap- 
pellant acquired  this  right  at  the  time  he  pur- 
chased the  mills.  It  was,  I  think,  amply  se- 
cured by  a  prior  contract."  "I  consider  the 
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effect  of  this  agreement  *as  an  appro-  [*2O1 
priation  of  the  water  to  the  use  of  the  mills  ; 
that  it  thereby  became,  in  some  measure,  an. 
appurtenance  to  them ;  and  that,  under  such 
circumstances,  a  grant  of  the  principal  sub- 
ject would  pass  the  water  as  an  incident." 

The  next  inquiry  is,  whether  this  contract 
vested  a  permanent,  or  only  a  temporary  right 
to  the  use  of  the  water."  After  reviewing  the 
evidence  as  to  this,  he  says  :  "  The  conduct 
of  White  in  not  disclosing  to  Wetmore,  at  the 
time  of  selling  [his  interest  in]  the  mills,  his 
claim  of  restoring  the  water  to  its  original  chan- 
nel ;  his  sleeping  so  long  upon  his  claim  ;  and 
permitting  the  appellant  to  expend  his  money  in 
repairing  and  rebuilding  the  mills;  these  were 
unconscientious  and  form  strong  grounds  for 
the  interposition  of  a  court  of  equity." 

"The  appellant's  claim  resting 'altogether 
upon  parol  contracts,  it  becomes  necessary  to- 
examine  whether  any  obstacle  to  relief  is  in- 
terposed by  the  Statute  of  Frauds.  I  think 
there  is  not.  The  consideration  money  has- 
been  paid  ;  possession  has  been  taken  ;  and 
valuable  improvements  made.  I  can,  there- 
fore, see  no  objection  to  granting  the  appel- 
lant such  relief  as  will  quiet  him  in  the  perma- 
nent enjoyment  of  the  water,  to  the  extent  it 
was  used  and  enjoyed  at  the  time  he  purchased 
from  the  respondent  White.  This  is  sufficiently 
certain  and  definite  for  a  decree  for  a  specific 
performance." 

Judgment  of  reversal,  unanimously. 
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JOHN  V.  N.  YATES,  Plaintiff  in  Error, 

v. 
THE  PEOPLE  OF  THE  STATE  OF  N.  Y.r 

Defendants  in  Error. 

In  Ct.  of  E.,  6  Johns.,  337-523.     In  S.  Ct.,  4  Id.,  317- 
354. 

(Note  by  the  reporter.  "This  case  is  so  entitled  in 
the  record  returned  by  the  Supreme  Court,  though 
the  proceeding's  before  that  court  were  Ex  parte 
Yates.") 

Commitment  by  Court  of  Chancery,  for  an 
"  Offense  Against  the  Statute,"  &c.,  and  a 
Contempt — Discharge  on  Habeas  Corpus  by- 
Judge  of  Supreme  Court  in  Vacation — Re- 
commitment by  Court  of  Chancery — Habeas 
Corpus  to  Supreme  Court —  Writ  of  Error  to 
Court  of  Errors — Supersedeas  by  Court  of 
Chancery  of  Writ  of  Error,  quia  improvide 
emanavit —  Writ  of  Error  to  Judgment  of  Su- 
preme Court  on  Habeas  Corpus. 

THE  plaintiff  in  error  having  had  a  com- 
plaint preferred  against  him  by  oneBaconr 
charging  him,  then  a  master  but  not  a  solicitor, 
of  the  Court  of  Chancery,  with  having  exacted 
from  him  $18  under  the  false  pretense  of  being 
a  solicitor — and  subjecting  him  to  great  delay 
and  trouble  in  a  suit  in  that  court — was  exam- 
ined exparte,  and  an  attachment  issued  against 
him.  This  order  was  afterwards  opened  on 
his  application,  so  as  to  allow  him  to  makehis- 
defeuse.  When  that  was  gone  into,  it  was  not 
denied  that  he  had  acted  as  solicitor  and  re- 
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ceived  the  money,  but  he  alleged  that  he  had 
filed  the  bill  in  the  name  of  Peter  W.  Yates,  a 
solicitor,  and  with  his  consent.  This  the  latter 
denied.  The  result  was  that  he  was  committed 
by  the  Chancellor  for  malpractice  and  con- 
tempt. He  then  obtained  a  writ  of  habeas 
corpus  from  Mr.  Justice  Spencer,  in  vacation  ; 
and  upon  hearing  before  him,  that  judge  de- 
clared the  conviction  illegal  and  void,  and 
ordered  his  discharge.  He  was,  accordingly, 
discharged,  but  the  Court  of  Chancery  re- 
claimed him  as  its  prisoner  on  the  attachment, 
and  he  was  accordingly  remanded  to  the  same 
custody.1  The  prisoner  then  brought  a  writ 
2O3*]of  *habeas  corpus  to  the  Supreme  Court 
where  it  was  urged  that  he  was  entitled  to  his 
discharge  on  three  grounds,  viz. : 

1.  "  That  the  matter  laid  to  his  charge  was 
an  offense  prohibited  by  the  Statute,  and  there- 
fore not  cognizable  in  the  Court  of  Chancery, 
which  has  no  criminal  jurisdiction  ;    nor  is  it 
punishable  anywhere  by  an  attachment  for  a 
contempt." 

2.  "That  the  conviction  was  founded  upon 
evidence  which  the  law  does  not  hold  sufficient 
to  warrant  a  conviction,  even  for  a  contempt." 

3.  "  That  the  imprisonment  being  in  execu- 
tion and  conviction,  should  be  definite  and 
terminate  either  by  the  efflux  of  time  or  on  the 
doing  some  act  by  the  prisoner,  and  cannot  be 
indefinite  and  uncertain,  as  '  until  the  further 
order'  of  the  authority  inflicting  it."    (p.  476.) 

The  Supreme  Court,  however,  held  the  con- 
viction and  commitment  legal  and  valid  :  and 
the  prisoner  was  remanded.  It  appears  that  he 
was  then,  again,  a  third  time,  recommitted  by 
the  order  of  the  Court  of  Chancery,  upon 
which  he  was  again  liberated  by  the  Recorder 
of  Hudson,  acting  as  a  commissioner  of  the 
Supreme  Court. 

The  party  sued  out  his  writ  of  error,  how- 
ever, to  the  Court  of  Errors  to  reverse  the 
judgment  of  the  Supreme  Court.  Beit  before 
any  return  made  thereto  by  the  justices  of  that 
court,  the  Chancellor,  ex  mero  motu,  as  it  would 
seem,  issued  out  of  the  Court  of  Chancery  a 
writ  of  supersedeas  to  the  writ  of  error  issued 
out  of  Chancery,  as  was  then  the  course  of 
justice,  to  carry  the  cause  to  the  Court  of 
Errors.  The  writ  of  supersedeas  was  in  the 
name  of  the  people  and  directed  to  the  Justices 
of  the  Supreme  Court,  and  recited  the  issuing 
the  writ  of  error  to  the  Court  of  Errors,  out  of 
the  Court  of  Chancery,  and  then  proceeded  : 
"Nevertheless,  because  that  writ  out  of  our 
said  Court  of  Chancery,  itnprovidently  and 
irregularly  issued,  therefore  we  command  you 
that  from  sending  the  records,  proceedings  and 
writ  of  error  aforesaid,  before  our  said  Presi- 
dent, Senators  and  Chancellor,  you  entirely  de- 
sist and  supersede."  Tested  1st  Sep.,  1809. 

Feb.  5,  1810,  the  cause  came  before  the 
Court  of  Errors  on  a  motion  Ex-parte  Yates  to 
that  court,  for  an  order  "  that  the  justices  of 
the  Supreme  Court  of  Judicature  forthwith 
2O4*]  *make  return  to  the  writ  of  error  al- 
lowed and  filed  in  this  case,  according  to  the 
exigency  of  the  writ." 

Feb.  13,  the  court  having  heard  the  Chan- 
cellor assign  his  reasons  for  issuing  a  superse- 

1.— He  was  twice  discharged  by  Judge  Spencer 
and  twice  recommitted  by  the  Chancellor.  See 
Yates  Sel.  Oas. 
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deas  to  the  writ  of  error,  made  the  rule  abso- 
lute. 

On  the  15th  the  writ  of  error  was  returned 
by  the  Supreme  Court,  with  their  certificate 
and  return  annexed  to  the  writ,  stating  that 
the  writ  of  error  was  filed  in  the  clerk's  office 
Sep.  12  last,  and  that  Sep.  28  the  supersedeas, 
which  was  annexed  to  their  return,  was  also- 
filed  in  the  clerk's  office.  They  then  con- 
cluded :  "The  said  justices  are  accordingly 
unadvised  what  of  right  ought  to  be  done  in 
the  premises  ;  as  they  humbly  apprehend  that 
it  appertains  to  your  honorable  court  and  not 
to  them  to  determine  whether  the  said  writ  of 
error  be  valid  and  operative,  notwithstanding 
the  said  writ  of  supersedeas,  or  whether  it  be 
null  and  void  by  reason  of  the  said  supersedeas." 

"  If  your  honorable  court  should  adjudge  it 
(the  writ  of  error)  inoperative,  no  farther  re- 
turn will  be  required  ;  but  if  your  honorable 
court  should  adjudge  it  valid  and  operative, 
the  said  justices  are  ready  to  obey  the  said 
writ  of  error  by  making  a  return  according  to 
the  requisition  thereof.  All  of  which  is  hum- 
bly submitted. 

JAMES  KENT,  Chief  Justice." 

This  return  having  been  read,  the  court  di- 
rected the  Attorney-General,  on  the  one  side, 
and  the  counsel  of  Mr.  Yates  on  the  other,  to 
argue  the  preliminary  question,  "  whether  the 
Chanrettor  had  a  right  to  issue  the  supersedeas, 
and  whether  it  was  not  null  and  void." 

After  a  learned  and  elaborate  argument,  a 
majority  of  the  court,  19  to  9,  were  of  opinion 
that  the  return  was  insufficient,  and  that  the 
supersedeas  was  a  nullity. 

A  further  return  was  then  made  by  the  Su- 
preme Court,  containing  the  habeas  corpus  on 
which  Mr.  Yates  had  been  brought  before  it  : 
the  return  to  that  writ  by  the  sheriff  of  Albany 
and  of  the  judgment  of  the  Supreme  Court 
awarding  a  remittitur.  It  also  showed  the  at- 
tachment issued  by  the  Court  of  Chancery  ; 
two  several  orders  for  the  discharge  of  Mr. 
Yates  by  Mr.  Justice  Spencer,  in  vacation;  and 
the  order  *of  the  Court  of  Chancery,  [*2O5 
reclaiming  him  as  its  prisoner  on  the  attach- 
ment. 

After  reading  this  return,  a  motion  was 
made  that  the  writ  of  error  be  quashed  ;  and 
the  court  again  directed  the  Attorney-General, 
on  the  part  of  the  People,  and  the  counsel  for 
Mr.  Yates,  to  argue  the  question,  "  whether  a 
writ  of  error  would  lie  in  this  case.  After 
another  elaborate  argument, 

SPENCER  and  YATES,  J.  J.,  delivered  opin- 
ions in  favor  of  sustaining  the  writ ;  THOMP- 
SON and  KENT,  J.  J.,  for  quashing  it,  with 
whom  VAN  NESS,  /.,  concurred.  The  Chan- 
cellor, of  course,  was  in  favor  of  quashing  the 
writ  of  error.  The  question  was  stated  to  be 
"  whether  a  writ  of  error  would  lie  on  a  judg- 
ment of  the  Supreme  Court,  on  a  Jiabeas 
corpus."  And  the  majority  of  the  court,  16  to 
12,  held  that  a  writ  of  error  would  lie  in  this 
case ;  and  that  the  writ  ought  not  to  be 
quashed. 

Another  argument  by  the  same  counsel, 
then  took  place  on  the  general  questions  raised 
in  the  court  below. 

The  Supreme  Court  (S.  Ct.,  4  Johns.,  317  to 
354)  had  decided  :  1.  That  Mr.  Yates,  having 
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been  committed  by  an  order  of  the  Court  of 
Chancery,  his  discharge  by  a  judge  of  the 
Supreme"  Court,  in  vacation,  on  habeas  corpus, 
•was  not  conclusive,  either  upon  the  Court  of 
Chancery  or  the  Supreme  Court;  and  the 
prisoner  may,  after  such  discharge,  be  again 
committed  for  the  same  cause. 

2.  That  the  order  of  the  Court  of  Chancery, 
commitling  him,  stating  that  he  had,  while  he 
was  master,  filed  a  bill  to  which  he  subscribed 
the  name  of  one  of  the  solicitors  of  the  court, 
without  his  knowledge  or  consent,  and  prose- 
cuted the  cause  in  his  name,  "contrary  to  the 
statute  in  such  case  made  and  provided,  in 
willful  violation  of  his  duty  as  master  ;  and  in 
contempt  of  the  authority  of  the  court  :"  and 
"for  the  said  malpractice  and  contempt,  the 
said  J.  V.  N.  Yates  was  ordered  to  be  com- 
mitted to  jail,  there  to  remain  until  the  further 
order  of  the  court,"  was  a  legal  and  valid 
commitment  for  contempt  ;  even  if  the  party 
might  have  been  indicted  for  an  offense  against 
the  Statute  Concerning  Counselors,  Solicitors 
2O6*]  and  Attorneys.  But  whether  it  *was 
an  indictable  offense  within  that  Statute,  was 
not  decided. 

5.  That  the  Supreme  Court  has  no  power  to 
discharge  a  person  committed  by  the  Court  of 
Chancery  for  a  contempt  ;  and  it  will  presume 
that  the  proceedings  of  that  court  were  legal  ; 
and  that  the  conviction  for  the  contempt  was 
on  sufficient  and  legal  evidence. 

6.  That  a  commitment   "  until  the  further 
order  of  the  court,"  is  good. 

The  Court  of  Errors  having  heard  argument 
of  these  and  other  questions,  raised  upon  the 
return  ;  a  majority  of  the  court  voted  to  re- 
verse the  judgment  of  the  Supreme  Court  upon 
the  habeas  corpus  —  LANSING,  Chancellor,  de- 
livering the  only  opinion  in  favor  of  affirm- 
ance, and  DEWITT  CLINTON,  Senator,  the  only 
one  in  favor  of  reversal. 


e  reporter,  in  a  note  to  this  case, 
says:  "As  no  other  members  of  the  court 
assigned  their  reasons,  but  answered  simply 
in  the  affirmative  or  negative,  I  have  consid- 
ered the  majority,  who  were  of  opinion  that 
the  judgment  of  the  Supreme  Court  ought  to 
be  reversed,  as  concurring  on  all  the  grounds 
expressed  in  the  opinion  above  delivered  (by 
Clinton,  Senator);  and  have  accordingly  so 
stated  the  points  as  decided  in  the  cause,  in 
the  marginal  note,  pp.  337,  338." 

We  accordingly  give  the  points  as  stated  by 
Mr.  Johnson,  with  some  slight  verbal  addi- 
tions, merely  explanatory. 

Preliminary  questions  decided  : 

I.  The  Court  of  Chancery  has  no  right  to 
refuse  a  writ  of  error,  or  to  supersede  it,  after 
it  has  issued,  in  any  civil  case  or  in  a  criminal 
case,  not  capital. 

II.  A  writ  of  error  will  lie  on  a  judgment 
of    the  Supreme  Court,  on  a  habeas  corpus. 
On  the  merits  : 

1.  That  the  order   of   commitment  in  this 
case,  reciting  that  one  of  the  causes  of  com- 
mitment,  was   "for  an   offense   against  the 
Statute,"  of  which  the  Court  of  Chancery  had 
no  jurisdiction,   the  whole  order  was  illegal 
and  void. 

2.  The  Court  of  Chancery  can  not  commit 
for  a  contempt,  on  the  affidavits  of  witnesses 
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only,  without  first  putting  the  party  to  answer 
to  interrogatories. 

And  semble,  that  courts  of  justice  cannot 
commit  for  contempts,*for  an  indefinite  [*2O7 
time  ;  or  until  the  further  order  of  the  court. 

3.  A  judge  of  the   Supreme  Court  has  the 
same   power  under  the  Habeas   Corpus    Act 
which   the  court  itself  possesses  at  common 
law,  except  in  cases  of  treason  or  felony.    If  a 
judge,    in    vacation,    discharges    a    prisoner 
brought  before  him   on  habeas  corpus,   such 
discharge,  whether  erroneous  or  not,  is  final 
and  conclusive,  and  the  party  cannot  be  again 
imprisoned  for  the  same  cause,  unless  by  order 
of  the  court  in  which  he  is  recognized  to  ap- 
pear, or  other  court  having  jurisdiction  of  the 
cause;  and  that  in  this  case  the  Chancellor  could 
not  recommit  the  party  for  the  same  cause. 

4.  A  person  out  of  court  cannot  be  com- 
mitted for  a  contempt,  by  an  order   of  the 
court,  without  a  writ  or  warrant  ;  nor  can  a 
person  who  has  been   regularly  committed, 
and  afterwards  set  at  large  by    order  of  a 
judge,  be  recommitted,  by  an  order  of   the 
Court  of  Chancery,  grounded   upon  and  re- 
citing the  original  writ  of  attachment. 

5.  Where  the  Court  of  Chancery  commits  a 
person  for  an   offense   "  against  the  Statute 
Relative  to   Solicitors  and  Others,"  also  for 
contempt,  the  whole  is  void,   and  a  judge  in 
vacation,  or  the  Supreme  Court  in  term  time, 
may  discharge  the  prisoner  on  habeas  corpus  : 
and  it  seems  that  a  judge  of  the  Supreme 
Court,  or  the  court,  may  discharge  on  habeas 
corpus,  a  prisoner  committed  by  The  Court  of 
Chancery  for  contempt  only,  and  that  a  pris- 
oner may    be    discharged   on  habeas  corpus, 
though  the  conviction  or  judgment  on  which 
he  has  been  committed,  remain  in  full  force. 


The  foregoing  decision  of  the  Court  of 
Errors  was  afterward  brought  under  review 
in  the  Court  of  Errors,  in  Feb.,  1810;  and  in 
elaborate  discussions  at  the  bar,  and  by  two 
members  of  the  court  on  opposite  sides,  its 
authority  was  questioned;  and  opposite  con- 
clusions, according  to  the  marginal  note  of  the 
reporter,  adopted  on  every  material  point 
decided  in  Yates  v.  The  People. 

This  review  took  place  in  the  suit  com- 
menced in  the  Supreme  Court  by  Mr.  Yates,  to 
recover  the  penalty  of  *$l,250,'against[*2O8 
the  Chancellor,  under  the  5th  section  of  the 
Habeas  Corpus  Act,  for  the  recommitment  of 
the  party  after  his  discharge  upon  habeas  corpus. 


JOHN  V.  N.  YATES,  Plaintiff  in  Error. 

v. 
LANSING.  Defendant  in  Error. 

In  Ct.  of  E.,  9  Johns.,  394-443.    In  S.  Ct.,  5  Johns., 

282-299. 

Action  against  Judicial  Officer,  for  Recommitting 
Prisoner  Discharged  on  Habeas  Corpus,  to 
Recover  Penalty  under  Statute — Liability  of 
Judge  for  Judicial  Act — Power  of  Court  of 
Chancery  to  Punish  Contempt,  &c.,  and  to 
Recommit  Prisoner,  &c. 

THIS  was  an  action  of  debt,  brought  against 
the  defendant,  Chancellor  of  the  State,  to 
recover  the  penalty  of  $1,250,  under  the  5th 
section  of  the  Habeas  Cm-pus  Act,  which  de- 
clares "  that  no  person,  who  shall  be  set  at 
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large  upon  any  habeas  corpus,  shall  be  again 
imprisoned  for  the  same  offense,  unless  by  the 
legal  order  or  process  of  the  court  wherein  he 
is  bound  by  recognizance  to  appear,  or  other 
•court  having  jurisdiction  of  the  cause  ;  and 
that  if  any  person  shall  knowingly,  contrary 
to  this  Act,  recommit  or  imprison,  or  cause  to 
be  recommitted  or  imprisoned,  for  the  same 
offense,  any  person  so  set  at  large,  or  shall 
knowingly  aid  or  assist  therein,  he'shall  forfeit 
to  the  party  aggrieved  $1,250,  any  colorable 
pretense  or  variation  in  the  warrant  of  com- 
mi,tment,  notwithstanding."  (1  II.  L.  of  1813, 
p.  355.) 

The  action  was,  of  course,  founded  upon  the 
acts  of  the  defendant.  Lansing,  as  Chancellor, 
set  forth  in  the  preceding  case  just  given,  and 
it  is  hardly  necessary  to  the  understanding  of 
the  issues  made,  to  do  more  than  refer  to  that 
•case  without  more  particularly  stating  the 
pleadings.  The  plaintiff's  declaration  set  them 
forth,  and  the  defendant  justified  the  acts  as 
done  in  his  judicial  capacity  as  Chancellor  ;  to 
which  there  was  a  general  demurrer  and  join- 
der. 

The  argument  of  the  cause  was  merely  pro 
_forma,  in  the  Supreme  Court  ;  though  KENT, 
Ch.  J.,  urged  the  argument  of  the  point,  as 
one  "  of  very  great  importance,  which  was  not 
2O9*]  *argued  or  decided  in  the  case  of  Mr. 
Yates,  on  the  habeas  corpus,  viz.  :  whether  the 
Chancellor,  while  acting  officially  and  judicially, 
is  responsible,  in  this  action,  for  what  he  has 
done  as  Chancellor."  Mr.  Emmet,  however.of 
counsel  for  the  plaintiff,  declined  to  argue  it,  in- 
timating that  a  writ  of  error  was  to  be  brought. 
The  court,  very  properly,  took  time  to  consider 
it,  and  held  that  the  action  would  not  lie. 

KENT,  Ch.  J.,  delivered  an  opinion  with 
which  THOMPSON  and  VAN  NESS,  JJ.,  con- 
curred— to  the  effect — that  "the  penalty  for 
which  the  suit  was  brought  is  imposed  on 
individuals,  acting  ministerially  out  of  court, 
and  does  not  apply  to  the  acts  of  a  court  done 
of  record.  "The  Chancellor  and  judges  may 
refuse  such  a  writ,  in  their  discretion,  if  ap- 
plied for  in  term  time,  and  the  penalty  will 
not  attach.  It  is  only  when  they  refuse  in  a 
mere  ministerial  capacity  to  allow  the  writ, 
that  they  are  made  responsible.  The  allowance 
of  a  writ  in  vacation,  is  not  a  judicial  act." 
<Per  Kent,  Ch.  J.,  p.  295.) 

"Judicial  exercise  of  power  is  imposed  upon 
the  courts.  They  must  decide  and  act  accord- 
ing to  their  judgment,  and  therefore  the  law 
will  protect  them.  The  Chancellor  may  possi- 
bly have  erred  in  judgment,  in  calling  an  act  a 
contempt  which  did  not  amount  to  one,  and  in 
regarding  a  discharge  as  null,  when  it  was 
binding.  This  court  may  have  erred  in  the 
•same  way ;  still  it  was  but  an  error  of  judg- 
ment, for  which  neither  the  Chancellor  nor  the 
judges  of  this  court  are  or  can  be  held  respon- 
sible in  a  civil  suit.  Such  responsibility  would 
be  an  anomaly  in  jurisprudence.  No  statute 
•could  have  intended  such  atrocious  oppression 
and  injustice."1 

1. — But  now,  by  the  Rev.  Stat..  the  courts  author- 
ized to  give  writs  of  habeas  corpus,  are  expressly 
included  in  the  penalty  even  when  sitting  and  act- 
ing judicially,  and  can  no  more  refuse  to  grant  it 
than  a  judge  out  of  court.  2  R.  S.,  566, 1st  ed.,  sec. 
31.  "  If  any  court  or  officer,  authorized  by  the  pro- 
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*SPENCEK,  J.,  delivered  a  brief  opin  [*21O 
ion  as  follows  :  "The  decision  of  the  court  at 
the  last  Aug.  Term,  in  the  matter  of  John  V. 
N.  Yates,  entitles  the  defendant  to  judgment 
on  the  demurrer.  A  majority  of  this  court  held 
that  the  recommitment  of  the  plaintiff,  after  he 
had  been  set  at  large  on  habeas  corpus,  was  a 
legal  and  justifiable  act.  I  have  not  thought  it 
necessary  to  examine  the  other  point  in  this 
cause,  with  a  view  to  deliver  an  opinion  on  it ; 
but  I  have  so  far  considered  it,  as  to  be  unable 
to  subscribe  to  several  positions  in  the  opinion 
just  delivered  ;  I  must,  therefore,  be  consid- 
ered as  giving  no  opinion  on  that  point." 

Judgment  being  thus  given  for  the  defend- 
ant, the  plaintiff  brought  error. 

The  Court  of  Eirors  affirmed  the  judgment  of 
the  Supreme  Court. 

The  opinion  in  favor  of  affirmance  was  de- 
livered by  Platt,  Senator,  shortly  after  made  a 
justice  of  the  Supreme  Court,  and  that  for 
reversal  by  Clinton,  Senator. 

PLATT,  Senator,  says  :  ' '  Before  I  proceed  to 
examine  the  questions  in  the  case,  it  is  proper 
to  notice  a  preliminary  objection  insisted  on  by 
the  counsel  for  Mr.  Yates.  They  contend  that 
the  door  to  those  inquiries  is  now  shut  by  the 
decision  of  this  court,  at  its  last  session,  in  the 
case  of  John  V.  N.  Yates  v.  The  People." 

"I  can  not  admit  the  doctrine  of  immutabil- 
ity in  the  decisions  of  this  court  to  the  unqual- 
ified extent  claimed  by  the  plaintiff's  counsel." 

"The  decisions  of"  the  courts  are  not  the 
law  ;  they  are  only  evidence  of  the  law.  And 
this  evidence  is  stronger  or  weaker  according 
to  the  number  and  uniformity  of  adjudication, 
the  unanimity  or  discretion  of  the  judges,  the 
solidity  of  the  reasons  on  which  the  decisions 
are  founded,  and  the  perspicuity  and  precision 
with  which  those  reasons  are  expressed.  The 
weight  and  authority  of  judicial  decisions  de- 
pend also  on  the  character  and  temper  of  the 
times  in  which  they  are  pronounced.  An  adju- 
dication at  a  moment  when  turbulent  passions 
or  revolutionary  frenzies  prevail,  deserves 
much  less  respect,  than  if  it  were  made  at  a 
season  more  propitious  to  impartial  inquiry, 
and  calm  deliberation." 

He  then  contends  that,  as  even  in  the  Su- 
preme,Court,  *where  the  judges  confer  [*2 1 1 
together,  and  in  the  courts  of  Westminster 
Hall,  the  judges  who  silently  acquiesce  in  the 
result,  do  not  consider  themselves  bound  to 
recognize  as  law  all  the  dicta  of  the  judge  who 
delivers  the  opinion  of  the  court  ;  still  less 
ought  those  dwta  of  a  single  member  to  bind 
the  majority  of  that  Court  (of  Errors),  who 
acquiesce  in  the  result  of  such  opinion. 

Upon  the  question  of  committing  by  an  or- 
der of  the  court  instead  of  a  writ  or  warrant, 
he  says : 

"  This  suit  is  for  the  penalty  for  recommit- 
ting after  a  discharge  on  habeas  corpus ;  and 
the  question  is  not  as  to  the  mode,  but  as  to 
the  right  of  recommitting.  If  the  recommit- 
ment was  "  knowingly,  contrary  to  the  Stat- 
ute," it  is  immateriar  whether  it  was  by  order 

visions  of  this  article  to  grant  writs  of  habeas  corpus 
or  certiorari,  shall  refuse  to  grant  such  writ  when 
legally  applied  for,  every  member  of  such  court 
who  shall  have  assented  to  such  refusal,  and  every 
such  officer  shall  severally  forfeit  to  the  party 
aggrieved  $1,000." 
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or  by  attachment ;  for  the  defendant  is  equally 
liable  in  both  cases." 

"  If  that  question  were  material  in  this  case, 
it  might  be  shown  that  courts  of  record  may 
commit  by  order  or  by  writ ;  but  a  magistrate, 
not  sitting  as  a  court  of  record,  can  commit 
only  by  warrant,  under  his  hand  and  seal."  (2 
Hale'sP.C.,  122;  Taylor v . Beal,2 Roll. Abr., 559.) 

On  the  point  of  the  nullity  of  the  order,  in 
consequence  of  its  stating  an  offense  "  against 
the  Statute,"  he  says  : 

"  A  contempt  is  ail  offense  against  the 
court,  as  an  organ  of  public  justice,  and  the 
court  can  rightfully  punish  it  on  summary 
conviction,  whether  the  same  act  be  punish- 
able as  a  crime  or  misdemeanor,  or  not.  A 
conviction  on  indictment  will  not  purge  the 
contempt,  nor  will  a  conviction  for  a  contempt 
be  a  bar  to  an  indictment. 

I  am  of  opinion  that  the  order  is  clearly  a 
conviction  for  a  contempt,  and  in  legal  con- 
struction, nothing  more.  The  words,  "con- 
trary to  the  Statute,  in  willful  violation  of  his 
duty  as  master,  and  in  contempt  of  the  author- 
ity of  this  court,"  in  the  connection  in  which 
they  stand,  arc  mere  expletives,  showing  a 
strong  sense  of  the  indignity  offered  to  the 
court  ;  but  are  not  a  substantive  ground  of 
conviction.  If  those  words  had  been  omitted, 
the  conviction  would  have  been  complete  ;  and 
I  think  its  legal  import  is  the  same  with  or 
without  those  words." 

"  It  is  contended  that  the  attachment  is  ille- 
212*]  gal,  being  on  *conviction  without  an 
examination  or  interrogatories.  To  this  several 
answers  may  be  given. 

1 .  It  does  not  appear  upon  the  attachment 
whether  it  was  so  or  not. 

2.  If  we  recur  to  the  conviction  or  order  for 
the  attachment,  it  appears  that  Mr.  Yates  re- 
fused to  answer  the  complaint,  '  although  reg- 
ularly required  so  to  do,'  and  I  think  such 
refusal  to  answer,  is  not  only  a  waiver  of  the 
right  of  being  examined  on  interrogatories ; 
but  an  admission  that  the  complaint  was  well 
founded.     (t&TQucere.  If  he  had  not  the  right 
to  decline  answering,  whether  he  had  violated 
the  Statute.) 

3.  The  Chancellor  had  a  right  to  dispense 
with  such  examination,  if,  in  his  judgment,  the 
proof  by  affidavits  is  sufficient  in  itself,  and  of 
such  credit,  that  a  denial  by  the  party  accused, 
under  oath,  would  not  countervail  the  affida- 
vits.    (King  v.    Vaughan,  Doug.,  516  ;  4  Bl. 
Com.,  284.) 

4.  We  are  not  now  deliberating  on  an  appeal 
from  chancery.    We  must  confine  ourselves  to 
the    writ    of    error.     The  only    question    is, 
whether  the  Supreme  Court  is  right ;  and  we 
have  no  more  power,  in  this  suit,  to  examine 
the  proceedings  which  led  to  the  adjudication 
in  chancery,  than  the  Supreme  Court  had." 

"  The  last  objection  to  the  original  commit 
ment  is,  that  it  was  '  until  the  further  order  of 
the  court,'  and  therefore  it  is  not  definite  and 
terminable,  either  by  efflux  of  time  or  the 
doing  of  some  act  of  the  prisoner." 

To  this  Senator  PLATT  answers :  "  It  is 
equivalent  to  saying,  as  in  common  warrants, 
until  he  be  delivered  by  due  course  of  law." 
"It  has  been  the  established  usage  in  all  our 
courts,  and  in  the  English  courts,  distinctly 
traced  back  to  the  Year  Books.  But  if  it  be 
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wrong  in  itself,  we  have  a  right  to  apply  the 
maxim,  communis  error  facit  jus." 

"  The  next  question  is,  whether  Mr.  Justice 
Spencer  had  a  right  to  discharge  Mr.  Yates  oa 
habeas  corpus,  frotn  his  imprisonment  under 
the  attachment  of  the  Court  of  Chancery." 

"  I  cannot  perceive  any  difference  between 
our  Habeas  Corpus  Act  and  that  of  Great 
Britain,  in  relation  to  the  point, now  before  us. 
Whether  a  judge  in  vacation  has  any  powers 
*under  this  Statute,  other  than  to  bail  f*2 1 3 
persons  committed  for  trial,  or  to  keep  the 
peace  and  answer  indictments,  is  a  question 
which,  perhaps,  need  not  be  decided  in  this 
cause.  There  seems,  however,  strong  ground 
to  conclude  that  his  power  '  extends  only 
to  cases  of  commitment  for  such  crimimiil 
charges  as  can  produce  no  inconvenience  to 
public  justice,  by  a  temporary  enlargement  of 
the  prisoner  ;  all  other  causes  of  unjust  im- 
prisonment being  left  to  the  habeas  corpus  at 
common  law  ; '  which  can  only  be  issued  in 
term.  (3  Bl.  Com.,  137  ;  10  Mod.,  429.)  It  is, 
however,  very  clear  from  the  express  excep- 
tions in  the  Statute,  that  a  judge  in  vacation 
has  no  right  to  discharge  '  persons  convict,  or 
in  execution  by  legal  process.'  " 

As  to  the  right  of  the  Chancellor  to  recom- 
mit, he  says  :  "I  think  Mr.  Justice  Spencer 
exceeded  his  jurisdiction  in  discharging  Mr. 
Yates,  and  of  course  that  discharge  was  un- 
authorized and  void  ;  the  right  of  the  Chancel- 
lor to  recommit,  rests  on  the  same  footing  as 
if  Mr.  Yates  had  been  discharged  on  the  order 
of  any  private  citizen."  "He  was  equally 
liable  to  recommitment  as  if  he  had  escaped 
from  prison  or  been  rescued  by  violence." 

"But  if  I  am  mistaken  in  every  position 
which  I  have  laid  down,  there  still  remains 
this  solemn  and  important  question  :  is  the 
defendant  responsible  in  this  action  for  acts 
done  by  him  officially  and  judicially,  as  Chan- 
cellor of  the  State  ? 

Sergeant  Hawkins  (B,  1,  ch.  7,  sec.  6)  lays 
down  this  general  rule,  '  that  the  law  has 
freed  the  judges  of  all  courts  of  record  from 
all  prosecutions  whatsoever,  except  in  the  Par- 
liament, for  anything  done  by  them  openly  in 
such  courts  as  judges.'  The  English  authori- 
ties from  the  Year  Books  down  to  the  present 
day  establish  and  fortify  this  doctrine,  that, 
where  the  courts  of  special  and  limited  juris- 
diction exceed  their  rightful  powers,  the  whole 
proceeding  is  coram  non  judice,  and  all  con- 
cerned in  such  void  proceedings  are  liable  to 
an  action  by  the  party  injured.  (Case  of  Mar- 
shalsea,  10  Co.,  68 ;  Terry  v.  Huntingdon, 
Hard.,  480.)  But  in  the  case  of  Miller  v.  Seare, 
2B1.,  1141,  Lord  Ch.  J.  DeGrey  said  'that 
the  judges  of  the  courts  of  general  jurisdic- 
tion were  not  liable  to  answer  personally  for 
their  errors  in  judgment.  The  protection  to 
them  is  absolute  and  universal ;  *with  [*214 
respect  to  the  inferior  courts  it  is  only  while 
they  act  within  their  jurisdiction.' 

The  5th  section  of  the  Habeas  Corpus  Act 
gives  a  penalty  against  'any  person  who  shall 
knowingly,  contrary  to  this  Act,  recommit  or 
imprison  for  the  same  offense,  or  pretended 
offense,  any  person  so  set  at  large.' 

I  consider  this  section  as  having  no  appli- 
cation to  the  Chancelloi'  or  judges  in  their  ju- 
dicial character.     This  penalty  applies  only  to 
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magistrates,  and  others  who  act  ministerially 
as  conservators  of  the  peace,  or  who  commit 
for  trial,  or  to  answer  indictments." 

"  If  the  penalty  for  recommitting  applies  to 
the  Chancellor  while  sitting  as  a  Court  of  Chan- 
cery, if  must  equally  apply  to  all  the  judges  of 
the  Supreme  Court  sitting  together  in  term  ; 
and  if  the  penalty  be  incurred  by  the  Supreme 
Court  composed  of  five  judges,  how  are  they 
to  be  sued,  jointly  or  severally  ?  If  the  judges 
or  a  majority  of  them  are  liable  to  be  sued  as 
a  court,  before  what  tribunal  are  they  to  be 
sued  ?  If  in  the  courts  of  C.  P.,  do  the  par- 
ties lose  the  benefit  of  a  writ  of  error  to  the 
Supreme  Court  ?  Or  are  the  judges  to  sit  in 
judgment  on  themselves  ?  The  absurd  con- 
sequences evince  that,  as  courts,  they  were 
never  intended  to  the  party  in  a  private  suit. 
Consider  them  liable  in  their  ministerial  ca- 
pacity only,  and  the  construction  of  this  Stat- 
ute accords  with  the  established  and  revered 
principles  of  the  common  law." 

"  My  opinion  is,  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed." 

PARIS,  Senator,  concurred  with  this  opin- 
ion ;  eleven  other  Senators  were  also  of  opin- 
ion," says  the  reporter,  "that  the  judgment 
of  the  Supreme  Court  ought  to  be  affirmed, 
but  did  not  state  their  reasons.  For^aff .  14, 
for  reversal  5. 

CLINTON,  Senator,  delivered  an  opinion  in 
favor  of  reversal,  in  which  he  protests  warmly 
against  the  Court  of  Errors,  reviewing  his 
own  previous  decision  in  Tales  v.  Tlie  People, 
and  maintains  that  "when  a  decision  has  been 
pronounced  here,  the  law  is  established,  and 
no  power  could  change  it  but  the  Legislature," 
as  he  had  maintained  in  the  case  of  HartsJiorne 
v.  Sleight,  8  Johns. ,  562.  After  endeavoring  to 
show  that  the  decision  in  Tales  v.  The  People 
215*]  had  settled  *the  question  of  the  legal- 
ity of  the  discharge  and  the  illegality  of  the 
imprisonment  and  recommitment,  he  says  : 

"But  it  is  maintained  that  admitting  the 
illegality  of  the  imprisonment,  yet  the  Chan- 
cellor, acting  as  a  court,  is  irresponsible,  par- 
ticularly to  private  prosecutions  or  indict- 
ments." This  proposition  he  endeavors  to 
overturn  by  a  critique  upon  the  decisions  of 
Kent,  Ch.  J.,  and  of  the  cases  cited  by  him. 

Lastly,  as  to  whether  the  Chancellor  acted 
within  his  jurisdiction ;  he  maintains  that  the 
statutory  inhibition  as  to  recommitment,  after 
discharge  on  habeas  corpus,  extends  to  courts  ; 
and  that  this  case  did  not  fall  within  one  of 
the  exceptions,  as  contended  by  the  plaintiff 
in  error. 

Judgment  was  affirmed,  with  double  costs  to  the 
defendant  in  error. 

The  marginal  note  to  this  case,  by  the  re- 
porter, states  as  decided  by  the  court,  the  fol- 
lowing points  : 

1.  That  the  Chancellor  was  not  liable  to  an 
action  at  the  suit  of  the  plaintiff  for  the  pen- 
alty given  by  the  5th  section  of  the  Habeas  Cor- 
pus Act,  for  the  recommitment. 

2.  That  a  judge  of  a  court  of  record  is  not 
liable  to  answer  personally,  in  a  civil  suit,  for 
any  act  done  by  him  in  his  judicial  capacity, 
nor  for  errors  of  judgment. 
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8.  That  the  commitment,  though  specifying 
an  offense  "contrary  to  the  Statute,  in  such 
case,"  &c.,  and  ordering  him  to  be  committed 
to  jail  until  the  further  order  of  the  court, 
was  a  legal  commitment  for  a  contempt ;  the 
words  "  contrary  to  the  Statute,"  &c.,  being 
surplusage  ;  and  that  a  judge  of  the  Supreme 
Court,  could  not,  on  habeas  corpus,  discharge 
the  person  so  committed  from  his  imprison- 
ment. 

4.  That  the  Court  of  Chancery  may,  in  its 
discretion,  commit  for  a  contempt  on  the  affi- 
davit of  witnesses  only,  without  first  putting 
the  party  to  answer  on  interrogatories. 

5.  That  a  commitment  for  an  indefinite  time, 
or  "  until  the  further  order  of  the  court,"  is 
good. 

6.  Whether  a  judge  of  the  Supreme  Court, 
in  vacation,  has  any  power,  under  the  Habeas 
Corpus  Act,  other  than  to  bail  persons  com- 
mitted for  trial,  or  to  keep  the  peace  and  an- 
swer   indictments.     Dubitatur.      He    has    no 
power  *to  discharge  a  person  commit-  [*2 16 
ted  by  order  of  the  Court  of  Chancery,  on  a 
conviction  for  a  contempt  of  that  court  :  and 
if  he  so  discharge  him,  the  party  may  again, 
by  an  order  of  the  Court  of  Chancery,  reciting 
the  original   writ  or  attachment,    be  legally 
recommitted. 

Semble.  That  the  Supreme  Court  itself  can- 
not discharge  in  such  a  case. 

JSP" Although  the  Habeas  Corpus  Act  of  the 
Rev.  Stat.  of  1830  has  made  important  addi- 
tions and  amendments  to  the  Act  of  1812, 
under  which  the  foregoing  suit  was  instituted, 
it  is  conceived  that  some  of  the  principles  and 
doctrines  discussed  and  decided  in  Tates  v. 
The  People,  and  Tates  v.  Lansing,  are  appli- 
cable to  many  cases  which  may  still  arise  both 
under  the  Statute  of  1830,  in  relation  to  "  con- 
tempts," as  well  as  under  the  Habeas  Corpus 
Act.  (See,  as  to  "contempts,"  2  Rev.  Stat., 
207,  208,  1st  ed.,  sees.  10-15.) 

Also,  as  to  the  most  material  alterations  in 
Habeas  Corpus  Act,  so  far  as  relates  to  the 
foregoing  cases  (2  Rev.  Stat.,  568, 1st  ed.,  sees. 
42,  59-61),  most  of  the  new  provisions  of 
which  appear  to  be  affirmative  of  the  princi- 
ples of  the  decision  of  the  Court  of  Errors,  in 
Tates  v.  The  People  ;  and  expressly  giving  the 
action  against  the  members  of  the  court  who 
should  recommit  any  person  discharged  on 
Jiabeas  corpus,  except  as  provided  for  in  sec. 
61  of  the  Act.  Some  of  the  difficulties  sug- 
gested in  the  opinion  of  Senator  Platt,  would 
undoubtedly  be  encountered  in  such  a  suit 
against  the  judges  of  the  Supreme  Court, 
where  all  concurred  in  the  recommitment. 
Others  of  them  appear  to  be  quite  unfounded. 
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JAQUES 

V. 

THE  TRUSTEES  OF  THE  METHODIST 
EPISCOPAL  CHURCH— On  appeal.  17 
Johns.,  548-598. 

In  Ch.,  1  Johns.  Ch.,  450,  2  Id.,  543;  3  Id.,  77.  In  the 
Court  of  Chancery,  the  suit  was,  Methodist  Epis- 
copal Church  et  al.  v.  J.  D.  Jaques,  R.  Jaques 
and  H.  Cruger. 
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Marriage  Settlement— Delivery  of  Deed  Contain- 
ing it  to  Trustee — Accountability  of  Husband 
for  the  Separate  Estate  of  the  Wife,  received 
by  Him  during  Coverture— Expense  of  Main- 
taining the  Wife  and  Family  during  Coverture 
— Agreement  of  Wife  that  it  shall  be  borne  out 
of  her  Separate  Property. 

rpHE  bill  in  this  case  was  filed  by  the  Trust- 
JL  ees  of  the  Methodist  Episcopal  Church,  as 
legatees  and  devisees  of  one  third  of  the  estate 
of  Mary  Jaques,  deceased,  late  the  wife  of  the 
defendant,  J.  D.  Jaques.  The  bill  stated  that 
Mary  Jaques,  at  the  time  of  her  intermarriage 
with  the  defendant,  J.  D.  Jaques,  was  pos- 
sessed of  a  large  real  and  personal  estate,  &c. ; 
that  in  contemplation  of  her  marriage  with 
him,  a  deed  of  marriage  settlement  dated  25th 
of  Sept.,  1805,  was  made  and  entered  into  be- 
tween herself,  of  the  first  part,  J.  D.  Jaques 
of  the  second  part,  and  H.  Cruger  of  the  third 
part,  by  which  the  said  Mary  conveyed  all  her 
estate  real  and  personal,  to  the  defendant, 
Cruger,  to  the  use  of  the  said  Mary,  until  the 
said  marriage  should  take  place  ;  and  from  and 
after  the  marriage,  to  the  use  of  such  persons 
and  for  such  estates  as  she,  with  the  concur- 
rence of  her  intended  husband,  should,  by 
deed  attested  by  two  witnesses,  or  by  her  last 
will  and  testament,  limit  and  appoint ;  and 
until  such  appointment,  to  the  use  of  H.  Cru- 

fer  and  his  heirs  during  the  life  of  the  said 
lary,  to  enable  her.  to  take  the  profits  thereof, 
free  from  the  control  of  her  husband,  and  at 
her  absolute  disposal  ;  and  that  immediately 
after  the  execution  of  the  deed,  the  marriage 
took  place  between  the  parties.  The  bill  then 
charged  that  the  husband  had  possessed  hirn- 
218*]  self  *of  her  personal  estate,  and  of  the 
rents  and  profits  of  her  real  estate,  &c.  It 
also  set  forth  that  the  wife,  intending  to  exe- 
cute the  power  reserved  to  her  by  the  deed  of 
settlement,  did,  with  the  concurrence  of  her 
husband,  by  deed  dated  Sept.  12,  convey  all 
her  real  estate  to  the  defendant,  Robert  Jaques, 
in  fee,  upon  trust ;  that  after  her  decease  he 
should  sell  the  same,  and  should  dispose  of 
the  proceeds  after  paying  expenses,  at  follows: 
one  third  to  the  plaintiffs,  Trustees  of  the  M. 
E.  Church ;  one  third  to  the  plaintiffs,  wife 
and  children  of  T.  B.,  in  equal  shares;  and 
one  third  to  the  husband.  That  after  the 
execution  of  the  deed,  she,  Sept.  25,  1812, 
made  her  last  will  and  testament,  by  which 
she  gave  several  -specific  legacies  to  the  plaint- 
iffs, &c. ;  and  all  the  residue  of  her  estate  she 
gave  one  third  to  the  plaintiffs,  the  Trustees 
of  the  M.  E.  Church  ;  one  third  to  the  plaint- 
iffs, children  of  T.  B.,  &c.,  and  one  third  to 
her  husband,  and  appointed  P.  H.,  T.  B.,  and 
John  D.  Jaques,  her  husband,  executors.  The 
bill  prayed  an  account  of  discovery  of  what 
moneys  or  securities  belonging  to  Mary  Jaques, 
at  the  time  of  her  marriage,  had  come  to  the 
hands  of  the  defendant  J.  D.  Jaques,  and 
how  he  had  disposed  of  the  same  ;  also  of  the 
rents  and  profits  of  the  real  estate  received  by 
him;  and  that  the  title  deeds  might  be  brought 
into  court ;  that  a  receiver  be  apppointed,  and 
for  general  relief,  &c. 

The  defendants  admitted,  in  their  answers, 
and  set  forth  the  real  and  personal  property  of 
Mary  Jaques,  at  the  time  of  her  marriage,  &c., 
286 


that  the  deed  of  settlement,  of  Sept.  25,  1805, 
was  signed  and  sealed,  but  that  it  was  never 
delivered,  and  therefore  they  denied  its  va- 
lidity. 

The  case  was  brought  to  a  hearing  upon 
pleadings  and  proofs,  and  it  being  conceded 
that  there  must  be  a  reference  to  a  master  to 
state  an  account  between  the  parties,  the 
Chancellor  proceeded  to  settle  the  principles 
upon  which  the  account  was  to  be  taken. 

He  said,  in  delivering  his  opinion  (1  Johns. 
Ch.,  456,  et  seq.): 

1.  "I  am  of  opinion,  in  the  first  place,  that 
the  marriage  settlement  of  Sept.  25,  1805,  is  to- 
be  considered  as  valid  and  binding.     It  was 
executed  by  Mrs.  Jaques,  prior  to  the  mar- 
riage,  with   the   usual  solemnities,  and  laid 
*upon  the  table,  in  the  presence  of  all  [*2 1  £> 
the  parties  to  it.     It  was  executed  in  reference 
to  the  marriage,  which  took  place  immediate- 
ly thereafter,  and  while  the  deed  so  remained 
upon  the  table.  The  deed,  under  these  circum- 
stances, is  to  be  considered  as  fully  consum- 
mated.    The  husband,  during  the  coverture, 
recognized  the  deed,"  &c. 

2.  "  The  deed  of  settlement  being  valid,  and 
to  be  supported  in  this  court,  the  defendant,  J. 
D.  Jaques,  is  to  account  for  the  whole  per- 
sonal estate  of  his  wife,  which  may  have  come 
to  his  possession.     But,  considering  the  con- 
fidential natiire  of  the  marriage  connection, 
and  the  agency  of  the  estate,  which  usually 
and  almost  necessarily  results  from  it,  it  would 
be  too  rigorous  to  charge  the  husband  with  in- 
terest on  the  moneys  which  may,  from  time  to 
time,  have  been  received." 

3.  "The  defendant,  J.  D.  Jaques,  is  to  ac- 
count for  all  the  rents  and  profits  which  he 
may  have  received  of  her  real  estate,  includ- 
ing the  leasehold  estate  and  the  freehold  pur- 
chased in  by  him  under  the  operation  of  Heyl'a 
mortgage.     Those  lands  were  purchased   by 
him  with  the  moneys  of  his  wife,  and  the  pur- 
chases consequently  accrued  to  her  benefit." 

4.  "No  allowances  are  to  be  made  to  the 
defendant,  J.  D.  Jaques,  for  the  maintenance 
of  his  wife  and  family  during  the  coverture, 
that  being  a  duty  chargeable  upon  him  as  hus- 
band ;   and  in  no  respect  chargeable  upon  the 
wife's  separate  estate.     I  have  not,  therefore, 
paid  any  attention  to  the  parol   proof  of  the 
confessions  of  the  wife  during  the  coverture, 
as  to  any  agreement  that  the  family  expenses 
were  to  be  borne  by  her  separate  estate." 

5.  "It  would  be  proper  that  the  real  estate 
left  by  Mrs.  Jaques,  including  the  lands  so 
held  in  trust  for  her,  should  be  sold,  and  the 
proceeds  brought  into  court,  to  be  distributed 
according  to  the  directions  in  the  deed  and 
will  of  Mrs.  Jaques."    A  decretal  order  was 
entered  accordingly. 

Upon  the  coming  in  of  the  master's  report, 
the  defendant  took  fourteen  exceptions,  which 
are  separately  considered  and  disposed  of  by 
the  Chancellor.  So  far  as  the  principles  of  the 
decretal  order  made  at  the  time  of  the  refer- 
ence are  concerned,  the  opinion  is  in  the  main 
a  mere  application  of  them  to  the  matters  of 
the  exceptions.  (3  Johns.  Ch.,  77-120.)  But 
*upon  the  point,  "how  far  the  wife's  [*22O 
estate  was  to  be  charged  with  the  family  ex- 
penses, by  virtue  of  her  general  agreement  to- 
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that  effect,"  Chancellor  Kent  goes  into  a  most 
elaborate  review  of  all  the  English  cases  on  the 
subject  of  wife's  acts  and  agreements  in  rela- 
tion to  the  management  and  disposition  of  her 
separate  estate.  To  that  examination,  we  refer 
the  reader  who  would  trace  the  history  of  the 
subject,  through  the  mazes  of  successive  de- 
cisions ;  sometimes  contradictory,  often  ob- 
scure, and  seldom  entirely  satisactory.  It  is 
no  wonder  that  Lord  Eldon,  in  Parker  v. 
White,  11  Ves.,  Jr.,  209,  should  say,  that  "it 
was  extremely  important  that  the  power  of  the 
wife  over  her  separate  es.tate  should  be,  once 
for  all,  well  decided,  and  that  his  mind  was  in 
great  distraction  on  the  subject."  After  the 
review  of  the  cases,  Chancellor  Kent  thus  con- 
cludes :  "I  apprehend  we  may  conclude 
(though  I  certainly  do  it  with  unfeigned  diffi- 
dence, considering  how  great  talents  and  learn- 
ing, by  a  succession  of  distinguished  men, 
have  been  exhausted  on  the  subject)  that  the 
English  decisions  are  so  floating  and  contra- 
dictory, as  to  leave  us  the  liberty  of  adopting 
the  true  principle  of  these  settlements.  In- 
stead of  maintaining  that  she  has  an  absolute 
power  of  disposition,  unless  specially  restrained 
by  the  instrument,  the  con  verse  of  the  proposi- 
tion would  be  more  correct,  that  she  has  no 
power  but  what  is  specially  given,  and  to  be 
exercised  only  in  the  mode  prescribed,  if  any 
such  there  be.  Her  incapacity  is  general,  and 
the  exception  is  to  be  taken  strictly,  and  to  be 
shown  in  every  case,  because  it  is  against  the 
general  policy  and  immemorial  doctrine  of 
law."  "  There  being,  in  the  present  case,  a 
clear  mode  of  appointment  prescribed,  it  would 
be  unjust  and  contrary  to  the  settlement  to  set 
up  any  parol  confession  or  agreement  of  the 
wife,  as  a  title  to  her  property.  The  exception 
is  accordingly  overruled."  A  decree  having 
been  entered  in  conformity  with  these  decis- 
ions of  the  Chancellor,  the  defendants,  J.  D. 
Jaques  and  Robert  Jaques,  appealed  to  the 
Court  of  Errors.  The  respondents,  also,  filed 
a  cross  appeal. 

In  the  Court  of  Errors,  a  preliminary  ques- 
tion was  raised,  argued  and  decided,  with  re- 
spect to  the  review  which  the  appellants  pro- 
posed to  take  of  the  several  interlocutory  or- 
ders and  decrees,  made  in  the  progress  of  the 
cause,  though  made  more  than  fifteen  days 
before  the  appeal  was  filed. 
221*]  *The  court  held,  SPENCEK,  Ch.  J,, 
delivering  the  opinion,  that  "  an  appeal  from 
a  final  decree,  opens  for  consideration  all  prior 
or  interlocutory  orders  or  decrees  any  way 
connected  with  the  merits  of  the  final  decree." 
The  rest  of  the  judges  concurred,  and  by  the 
unanimous  opinion  of  the  court,  the  appellant 
was  allowed  to  proceed  accordingly.  After 
hearing  on  the  merits  : 

SPENCER,  Ch.  J.,  delivered  an  opinion  in 
favor  of  reversal.  He,  however,  held,  upon 
the  same  general  grounds  of  the  Chancellor, 
that  the  deed  of  marriage  settlement  was  en- 
tirely free  from  the  objection  taken  to  its  va- 
lidity on  the  ground  of  non-delivery.  He  says: 
"  the  possession  of  the  deed  by  Mrs.  Jaques  is 
not  inconsistent  with  a  delivery  to  Cruger  ;  for 
the  possession  of  the  deed  by  the  cestui  que 
truxt  was,  in  a  legal  view,  the  possession  of 
the  trustee,  and  after  his  repeated  and  solemn 
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acts  of  recognition,  the  husband  cannot  be 
heard  to  say  the  deed  of  settlement  was  not 
delivered."  As  to  the  power  of  the  wife  over 
her  separate  estate,  he  says  ; 

"  The  question  is  whether  Mrs.  Jaques,  with 
respect  to  her  estate,  is  not  to  be  regarded  in  a 
court  of  equity  as  a,  feme  sole,  and  may  not  dis- 
pose of  it  as  she  pleases,  without  regard  to  her 
trustee  ;  there  being  nothing  in  the  deed  of 
settlement  requiring  the  consent  or  concur- 
rence of  her  trustee,  nor  any  negation  of  an 
unlimited  power  of  disposition  of  the  estate  by 
her." 

"  I  have  examined  this  case  with  the  un- 
feigned respect  which  I  always  feel  for  the 
learned  Chancellor,  who  has  denied  the  right 
of  Mrs.  Jaques  to  dispose  of  her  estate,  with- 
out the  consent  or  concurrence  of  her  trustee, 
and  I  am  compelled  to  dissent  from  his  opin- 
ion and  conclusions.  From  the  year  1740  to 
1793  (with  the  single  exception  of  the  opinion 
of  Lord  Bat  hurst,  in  Ilulme  v.  Tenant,  and  ir» 
which  case  a  rehearing  was  granted  by  Lord 
Thurlow,  and  the  opinion  reversed),  there  is 
an  unbroken  current  of  decisions  that  a  feme 
covert,  with  respect  to  her  separate  estate,  is  to 
be  regarded,  in  a  court  of  equity,  as  a  feme 
sole,  and  may  dispose  of  it  without  the  consent 
or  concurrence  of  her  trustee,  unless  she  is 
specially  restrained  by  the  deed  or  instrument 
under  which  she  acquires  her  separate  estate. 
There  are  nearly  twenty  cases  decided  by 
Lord  Hardwicke  and  *Lord  Thurlow,  [*222 
containing  the  principle  I  have  stated,  and 
which  I  shall  not  weary  the  patience  of  the 
court  by  citing. 

The  mistake  into  which  I  think  the  Chan- 
cellor has  fallen,  consists  in  considering  Mrs. 
Jaques  restrained  from  disposing  of  her  estate 
in  any  other  way  than  that  mentioned  in  the 
deed  of  settlement.  It  seems  to  me  that  the 
power  reserved  to  Mrs.  Jaques  by  the  deed 
has  been  misconceived  ;  I  understand  it,  that 
during  her  life  her  estate  is  to  be  at  her  abso- 
lute disposal,  with  a  further  power  to  grant 
and  devise  it  by  her  last  will  and  testament  ; 
but  if  the  power  of  disposition  was  specifically 
pointed  out  it  would  not  preclude  the  adop- 
tion of  any  other  mode  of  disposition  unless 
there  were  negative  words,  restraining  the  ex- 
ercise of  the  power  except  in.  the  very  mode 
pointed  out. 

It  necessarily  results  from  the  power  which 
I  suppose  Mrs.  Jaques  to  have  had  over  her 
property,  that  she  might  give  it  away,  with- 
out any  formal  act,  in  the  same  manner  as 
if  she  had  been  sole  ;  and  her  agreement  that 
the  family  expenses  were  to  be  borne  out  of 
her  estate,  especially  when  executed  by  her, 
was  a  valid  act.  She  was  well  situated  as  re- 
gards property,  Avhile  her  husband  was  in  mod- 
erate circumstances.  She  chose,  after  her 
marriage,  to  maintain  her  former  equipage, 
and  her  husband  acquiesced  in  her  wishes. 
It  would  be  extremely  hard  and  unjust  to 
throw  upon  him  the  charge  of  her  establish- 
ment, when  it  is  clear  that  she  meant  to  defray 
the  expenses  of  it  herself.  My  opinion,  ac- 
cordingly, is,  that  the  agreement  is  valid,  and 
that  the  husband  is  not  only  not  to  be  charged 
with  any  sums  of  money  expended  for  the 
maintenance  of  the  family,  but  that  he  is  to 
be  allowed  for  all  advances  for  that  object, 
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and  also  for  moneys  advanced  for  necessary 
reparations  to  her  estate." 

"The  Chief  Justice,"  says  the  reporter,  "  then 
examined  the  other  points  in  the  case  ;  but  as 
no  legal  principle  was  involved  in  the  discus- 
sion of  them,  it  is  unnecessary  to  state  the  re- 
mainder of  his  observations." 

With  the  foregoing  opinion  of  Oh.  J.  Spen- 
cer, Platt,  J.,  concurred,  in  an  opinion  main- 
taining the  same  grounds,  and  a  majority  of 
the  court  concurring  (two  Senators  only  dis- 
senting), the  decree  was,  on  those  grounds,  re- 
versed ;  and  the  court  decieed  that  the  decre- 
223*]  tal  order  of  *Chancettor  Kent,  June  27, 
1815  (1  Johns.  Ch.,  450),  be  so  far  reversed  as 
that  the  husband  should  not  be  charged  with 
the  expenses  of  the  family  establishments  and 
should  be  allowed  his  advances  therefor  ;  and 
for  reparations,  &c.  ;  and  that  the  question  of 
•costs  in  the  Court  of  Chancery,  and  all  further 
directions  as  to  the  final  decree  in  the  cause, 
be  referred  back  to  the  Court  of  Chancery. 

This  case  makes  its  appearance  once  more, 
in  Hopk.,  453. 

"  This  very  litigated  cause,"  as  the  reporter, 
Mr.  Hopkins,  justly  styles  it,  came  up  again 
before  Chancellor  Sanford,  upon  fourteen  ex- 
ceptions to  the  master's  report  upon  the  new 
adjustment  of  the  accounts;  "some  of  which," 
says  the  reporter,  "  were  to  matters  of  detail 
and  of  account ;  but  others  seemed  to  involve 
so  much  of  principle,  that  it  has  been  thought 
not  unfit  to  continue,  perhaps  to  conclude,  the 
judicial  history  of  this  cause  by  the  decision 
of  the  exceptions." 

The  marginal  note  of  the  reporter  seems 
fullv  sufficient  to  show  the  application  made 
by  Chancellor  Sanford  of  the  principles  of  the 
decree  of  the  Court  of  Errors,  which  we  give 
accordingly. 

"1.  The  answer  having  stated,  in  substance, 
that  the  moneys  received  of  R.  were  paid  over 
by  the  defendant  to  his  wife,  but  did  not  spec- 
ify the  amount,  but  which  was  proved  by  R. 
Held,  that  upon  taking  the  account  before  a 
master,  this  allegation  of  the  answer  must  be 
received  as  sufficient  discharge  of  defendant, 
there  being  no  opposite  testimony.  But  in  re- 
lation to  other  items,  where  the  statements  of 
the  defendant's  answers  were  vague  and  gen- 
eral, he  was  not  allowed  to  discharge  himself 
by  such  answer — the  receipt  of  the  money  ap- 
pearing by  other  testimony. 

2.  In  this  case,  where  the  proceedings  had 
"been  various  and  perplexed,  and  the  accounts 
were  intricate,  though  the  complainants  filed 
some  exceptions,  which  were  in  effect  repe- 
titions of  some  others,  yet  as  they  tended  to 
present  the  subject  in  a  different  point  of  view, 
the  court  would  not  disallow  them  as  repe- 
titions or  as  argumentative  ;  and  in  the  pecul- 
iar circumstances  of  this  case  the  court  would 
not  disallow  an  exception  which  was  long  and 
224*]  systematic,  and  so  *framed  as  to  pre- 
sent, in  effect,  the  substance  of  such  a  report 
as  the  complainants  contended  ought  to  have 
been  made. 

3.  By  the  decision  in  error,  the  defendant, 
J.  D.  J. ,  was  to  be  allowed  for  the  sums  paid 
for  the  support  of  his  wife  for  several  years  : 
the  Chancellor  held,  that  though  the  burden  of 
proof  rests  on  the  defendant,  yet  it  must  be 
reasonable  proof,  according  to  the    circum- 
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stances  of  the  case.  Actual  vouchers  for  such 
expenses  are  not  to  be  required  ;  much  may  be 
left  to  reasonable  presumption  ;  and  general 
evidence  of  what  must  be  the  expenses  of  a 
family  in  like  circumstances  may  form,  to  a 
great  extent,  the  criterion." 

The  cause  was  recommitted  to  a  master  to  state 
an  account  according  to  the  decision  on  the  excep- 
tions, and  the,  explanations  with  which  they  were, 
and  tJie  decree  of  the  Court  of  Errors  as  the 
basis. 


GARDNER  v.  GARDNER— 22  Wend.,  526. 
In  Ch.,  7  Paijre,  112. 

Husband  and  Wife —  Wife's  Separate  Estate,  and 
Jier  Liability  as  Executrix,  for  Advances  made 
by  Husband  on  Account  of  such  Estate. 

THE  decree  of  the  (Jliancellor  was  reversed 
in  this  case  as  to  a  sum  of  $2,000,  bor- 
rowed by  the  wife  of  the  husband  for  the  bene- 
fit of  her  separate  real  estate.  The  husband 
dying  and  leaving  the  wife  his  executrix,  the 
question  arose  whether  she  was  liable  for  that 
sum  to  the  creditors  of  the  husband.  The 
Chancellor  held  her  separate  estate  liable,  and 
that  it  was  therefore  chargeable  with  it,  as  a 
part  of  the  assets  of  the  testator. 

On  appeal,  this  decree  was  reversed,  but  as 
COWEN,  J.,  says,  in  delivering  the  opinion  of 
the  Court  of  Errors,  the  case  resolved  itself 
into  a  question  of  evidence,  viz. :  whether  the 
husband  had  forgiven  the  wife  this  debt.  It 
involved  no  question  of  law,  except  how  far 
the  wife,  after  such  a  forgiveness  of  the  debt, 
was  liable  to  the  creditors  of  the  husband. 

The  Court  of  Errors  held  that  the  husband 
had  the  legal  *right  to  forgive  this  [*225 
debt  to  the  wife  while  he  was  living,  and  that 
the  evidence  established  the  fact  that  he  had 
done  so.  That  this  discharged  the  separate 
estate  of  the  wife  from  what  would  otherwise 
have  been,  if  she  had  remained  a  debtor  to  her 
husband,  a  good  charge  upon  it  in  favor  of  his 
creditors. 

TJie  Chancellor's  decree  was,  therefore,  re- 
versed as  to  this  point ;  Jie  having  held,  that  al- 
though she  was  not  personally  bound,  yet  her  sep- 
arate estate  was  liable.  Reversed  accordingly,  23 
to  9. 


INCORPORATED  JOINT  STOCK  COMPANY. 


JENKINS,  Plaintiff  in  Error, 

v. 

THE    UNION    TURNPIKE    COMPANY. 
1  Cai.  Cos.,  85:  1  C.  N.  Y.  R.,  381. 

Liability  of  Subscriber  upon  Subscription  to 
Stock  —  Amending  Postea  after  General 
Verdict. 

THE  defendants  in  error  were  incorported 
for  the  purpose   of   improving  a  cerlain 
road  designated  in   their  charter,  and    their 
capital  was  to  be  composed  of   1.000    shares 
at    $25    each    share.       The    Act    prescribed 
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the  form  of  subscription,  and  that  at  the 
lime  of  subscribing  each  subscriber  should 
pay  to  the  commissioners  $10  for  each  share. 
The  plaintiff  in  error,  defendant  below,  had 
subscribed  for  280  shares,  but  at  the  period 
of  writing  his  name,  the  $10  per  share  were 
neither  paid  nor  demanded.  Two  orders  for 
paying  $5  on  each  share  subscribed  were 
made,  with  which  the  plaintiff  in  error  refused 
to  comply,  and  for  their  amount  the  present 
two  actions  were  brought.  The  first  count 
was  on  the  agreement,  the  second  and  third 
treated  it  as  a  promissory  note. 

General  verdicts  having  been  found  for  the 
plaintiffs,  the  defendant  moved  in  arrest  of 
judgment. 

1.  Because  the  first  count  did  not  set  forth 
226*]  the  payment  of  *the  $10  on  each  share, 
nor  the  other  steps  for  choosing  directors  as 
prescribed,  &c.  2.  Because  the  second  count 
•did  not  set  forth  any  good  or  valid  considera- 
tion, but  declared  on  the  agreement,  as  on  a 
note  of  hand  ;  which  was  not  within  the 
Statute,  &c. 

The  plaintiffs  thereupon,  upon  an  affidavit 
that  the  evidence  was  offered  under  and  calcu- 
lated in  particular  to  support  the  first  count  in 
•each  declaration  (the  second  and  third  counts 
not  being  read  to  the  jury,  nor  referred  to  by 
the  counsel),  immediately  gave  notice  of  a 
motion  to  amend  the  verdicts  in  the  several 
suits  from  the  judge's  notes,  so  as  to  make 
them  apply  only  to  the  counts  in  the  sev- 
eral declarations,  and  to  enter  verdicts  for  the 
defendant  on  the  other  counts,  and  to  amend 
the  postea  and  rules  for  judgment,  in  con- 
formity to  such  order  as  the  court  might 
make. 

The  Supreme  Court  held  : 

1.  That  the  President  and  Directors  of  the 
Company  were  legally  authorized  to  make  the 
•calls,  and  that  the  contract  of  the  defendant 
was  broken  by  not  paying,  according  to  the 
order  or  call  of  the  President  and  Directors  ; 
although  payable  by  the  terms  of  the  subscrip- 
tion to  the  President,  Directors  and  Company. 

2.  That  the  interest  acquired  by  subscribing 
for  shares  in  the  stock  of  an  incorporated  com- 
pany, is  a  good  consideration  to  support  an 
action  against  the  subscriber.  But  the  promise 
to  pay  in  such  cases,  as  the  President,  Directors 
and  Company  may  order,  before  the  Corpora 
tion  is  organized,  is  not  such  an  instrument  as 
will  support  an  action,  as  for  a  promissory 
note.     The  payment  was  then  uncertain  and 
contingent,  and  the  instrument  must  be  de- 
clared on  as  a  special  agreement. 

3.  That  where,  as  in  this  case,  there  are  some 
good    counts  and    some  bad,  and   a  general 
verdict  on  the  whole;  if  the  evidence  has  been 
on  the  good  counts  only,  the  verdict  may  be 
amended  from  the  judge's  notes  after  notice 
of  motion  in  arrest  of  judgment,  on  a  cross 
motion  to  amend  the  verdict  and  postea,  &c. 

The  motion  to  arrest  the  judgment  was 
denied,  and  that  for  amendment  granted,  upon 
the  affidavit  alone.  Kent,  J.,  who  tried  the 
cause,  saying  the  affidavit  was  correct,  and 
227*]  therefore  he  deemed  it  sufficient  for 
the  amendment,  in  which  the  cdurt  concurred. 

LEWIS,  C h.  J.,  delivered  an  opinion  in 
favor  of  arresting  judgment ;  holding  the  first 
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count  defective,  on  the  ground  of  want  of  con- 
sideration, as  no  mutuality  existed  until  the 
payment  of  the  $10  per  share  had  been  paid  ; 
that  the  Company  might  have  refused  the  stock 
to  the  defendant,  and  that  therefore  he  was 
not  bound  as  a  stockholder. 

From  this  decision  the  defendant  brought 
his  writ  of  error. 

The  Court  of  Errors,  LANSING,  Chancellor, 
and  L'Hommedieu,  Senator,  delivering  opin- 
ions for  reversal,  reversed  the  judgment.  The 
former  says,  "the  commissioners  were  directed 
to  exact  from  the  persons  who  were  to  be 
admitted  members  of  the  Corporation,  both 
subscription  and  payment,  as  a  condition  prec- 
edent to  their  admission.  If  they  omitted 
either  to  subscribe  or  to  pay,  they  did  not  come 
within  the  terms  of  admission.  It  did  not 
constitute  a  contract  ;  for  the  contract,  if  any, 
was,  '  I  agree  to  pay  $25  for  every  share  I  ac- 
quire by  this  subscription,'  and  if  none  were 
acquired,  none  were  to  be  paid  for. 

This  result  would  render  it  unnecessary  to 
examine  the  second  point  (as  to  the  sole  remedy 
being  by  forfeiture  of  the  stock),  but  I  shall 
cursorily  remark,  that  if  the  subscription  was 
efficient  in  the  first  instance,  I  have  no  doubt 
but  that  the  defendants  might  resort  to  their 
action  as  a  cumulative  remedy,  and  that  they 
had  their  election  either  to  sue  or  to  exact  the 
forfeiture  prescribed  by  the  Act  of  Incorpora- 
tion. The  contract,  if  binding,  would  entitle 
the  defendants  in  error  to  maintain  their  action. 
Therefore  the  plaintiff  may  either  have  his 
remedy  by  the  common  law  or  by  the  Statute." 
L'HOMMEDIEU,  Senator,  argued  that  as  the 
Act  gave  no  remedy  but  forfeiture  of  the 
shares,  that  forfeiture  was  the  only  thing  the 
Corporation  could  insist  on.  It  does  not  ap- 
pear that  his  opinion  found  any  adherents. 

The  court  reversed  the  judgment,  holding  tfiat 
the  action,  under  the  circumstances  of  this  sub- 
scription, would  not  lie. 


The  foregoing  case  of  Jenkins  v.  The 
Union  Turnpike  Co.  came  under  the  review  of 
the  Supreme  *Court,  in  the  case  of  The  [*228 
Ooshen  Turnpike  Co.  v.  Hustin,  9  Johns.,  217. 
That  was  an  action  upon  a  promissory  note  for 
"$125  for  5  shares  of  the  stock  of  the  Corpora- 
tion, payable  in  such  manner  and  proportion, 
and  at  such  time  and  place,  as  the  said  plaint- 
iffs should  from  time  to  time  require." 

There  was  a  general  demurrer  to  the  dec- 
laration, and  joinder  in  demurrer.  The  cause 
was  submitted  to  the  court  without  argument. 
Upon  these  pleadings,  it  was  decided  by  the 
Supreme  Court,  as  follows:  "The  note  set 
forth  in  the  declaration  is  a  good  promissory 
note  within  the  Statute,  though  it  has  not  the 
words  'bearer  or  order,'  and  may  be  declared 
on  as  such.  The  note  was  payable  in  money. 
and  payable  absolutely,  and  not  upon  any 
contingency.  It  was  in  effect  payable  on  de- 
mand, and  it  was  not  requisite  that  a  consid- 
eration should  be  averred,  or  appear  upon  the 
face  of  the  note.  There  is,  however,  a  consid- 
eration appearing  on  the  face  of  the  note  in 
this  case,  for  the  promise  to  pay  the  $125,  was 
'  for  five  shares  of  the  capital  stock  of  the 
Corporation.' 

"But  the  question  which  the  parties  un- 

doubtedly had  principally  in  view,  in  this  case, 
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is,  whether  an  action  will  lie  at  all  on  a  promise 
by  a  turnpike  stockholder  to  pay  his  install- 
ments ;  and  whether  the  remedy  of  a  forfeit- 
ure of  the  shares  and  all  previous  payments, 
he  not  the  only  remedy.  The  decision  of  the 
Court  of  Errors,  by  which  the  decision  of  this 
court,  in  the  case  of  T/ie  Union  Turnpike  Co. 
v.  Jenkins,  was  reversed,  may  have  given 
countenance  to  that  opinion,  but  we  apprehend 
upon  a  careful  examination  of  that  case,  the 
reversal  is  to  be  placed  upon  other  grounds, 
and  that  the  reasoning  and  decision  of  this 
court,  upon  the  principal  point,  remains  good." 
The  "principal  point,"  here  meant,  is,  no 
doubt,  that  an  action  would  lie  if  the  subscrip- 
tion were  valid.  "  In  that  case,  the  condition 
upon  which  Jenkins  was  to  become  a  member 
of  the  Company,  viz.:  paying  $10,  and  the 
Company  was  not  understood  to  have  been  in 
ease  at  the  time  of  the  promise.  It  is  to  be  pre- 
sumed that  the  judgment  of  reversal  went 
upon  that  ground  ;  and  that  was  the  ground 
taken  by  the  Chancellor,  who  was  then  the 
principal  law  member  of  that  court." 
229*]  *In  the  case  of  The  Dutches*  Cotton 
Manufactory  v.  Davis  (14  Johns.,  238),  the  Su- 
preme Court  affirmed  the  principle  of  their 
decision  in  the  above  case.  That  was  also  an 
action  upon  a  promissory  note  for  shares  of 
the  stock  of  company  similar  to  that  in  Hustin's 
case,  and  a  demurrer  to  the  2d  and  yd  counts 
of  the  declaration. 

THOMPSON,  C h.  J.,  in  delivering  the  opin- 
ion of  the  court,  says  :  "  Since  the  decision 
of  this  court  in  the  case  of  Ooshen  Turnpike 
Company  v.  Hitslin,  the  question  whether  an 
action  will  lie  at  all  upon  a  promise  by  a  stock- 
holder, in  a  Corporation  like  the  present,  to 
pay  his  installments,]ought  to  be  considered  at 
rest,  at  least  in  this  court.  We  then  took  oc- 
casion to  notice  the  decision  of  the  Court  of 
Errors  in  the  case  of  the  Union  Turnpike  Co. 
v.  Jenkins,  and  concluded  that  although  one 
of  the  members  of  the  court,  in  delivering  his 
opinion,  thought  that  the  only  remedy  was  the 
forfeiture  of  the  shares  and  all  previous  pay- 
ments, yet  that  was  not  the  point  on  which  the 
decision  turned,  but  on  the  ground  taken  by 
the  Chancellor,  that  the  condition  upon  which 
Jenkins  was  to  becomes  a  member  of  the  Com- 
pany, viz. :  paying  $10,  had  not  been  per- 
formed, and  that  the  Corporation  was  not  con- 
sidered in  esse  at  the  time  of  making  the 
promise  by  Jenkins. 


It  will  be  observed  that  these  decisions 
of  the  Supreme  court,  holding  that  the  prom- 
ises to  pay  for  shares,  &c.,  in  the  last  two  cases, 
may  be  declared  on  as  promissory  notes,"  do 
not  interfere  with  their  contrary  decision,  on 
that  point,  in  the  case  of  The  Union  Turnpike 
Co.  v.  Jenkins.  That  was  based  on  the  con- 
tingency, viz  :  the  future  organization  of  the 
Company,  which  was  attached  to  the  promise 
in  that  case.  (Vide  1  Cai.,  opinion  of  Rad- 
c\\Se,J.,  391,  392.) 

See  further,  as  to  the  liability  of  subscribers 
to  the  capital  stock  of  incorporated  joint  stock 
companies,  Herkimer  Man.  and  Hydr.  Co.  v. 
Snail,  21  Wend  ,  273  ;  Troy  Turnpike  and  R. 
Co.  v.  21  Id. ,  296,  where  the  Supreme  Court 
held  that  the  remedy  of  the  Company  was 
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either  by  action  or  forfeiture,  and  in  the  former 
case  that  a  forfeiture  after  suit  brought,  was 
no  bar,  but  that  the  defendant  was  entitled  to 
the  benefit  of  the  amount  of  the  "real  cash 
*value  of  his  stock  at  the  time  it  was  [*23O 
forfeited,  which  should  be  deducted  from  the 
nominal  amount,  and  the  verdict  be  for  the 
balance. 

In  another  and  later  suit  by  the  Herkimer 
Man.  and  Hydr.  Co.  v.  Small,  2  Hill,  127, 
which  was  an  action  to  recover  installments 
upon  a  subscription  to  stock  of  the  Company  ; 
the  defendant  pleaded,  that  "  by  reason  of  his 
default  in  respect  to  another  installment,  all 
the  shares  subscribed  by  him  had  been  de- 
clared forfeited  by  the  Company,  after  the  suit 
brought,  pursuant  to  a  power  contained  in 
their  charter,  and  that  the  stock  forfeited  was 
equal  in  value  to  the  amount  claimed  in  this 
suit,"  to  which  there  was  a  demurrer. 

The  Supreme  Court  held  that  the  plea  was 
defective,  in  not  averring  either  an  actual  ap- 
plication or  appropriation  of  the  forfeited 
stock  to  the  extinguishment  of  the  installments 
sued  for  ;  or  that  its  cash  value  was  equal  to 
the  whole  amount  of  the  defendant's  subscrip- 
tion, and  that  a  stockholder  has  no  right  to- 
apply  a  forfeiture  thus  declared,  to  extinguish 
particular  installments. 

COWEN,  /.,  who  delivered  the  opinion  of 
the  court,  says:  "We  are  not  necessarily 
called  upon  to  inquire  whether  such  taking 
possession  or  sale  after  suit  brought,  would 
bar  the  action,  short  of  a  value  covering  costs 
as  well  as  principal  and  interest.  However, 
there  must  be  judgment  for  the  plaintiffs,  on 
the  ground  that  the  value  of  the  stock  is  not 
averred  to  reach  the  whole  debt  and  interest." 


*!NDIAN  GRANT. 
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JACKSON,  ex  dem.  SMITH, 

v. 

GOODELL— In  C.  E.,  20  Johns.,  188. 
In  S.  Ct.,  15,  Id.,  693. 

Indian's  Grant  and  Citizenship. 

T?  JECTMENT.  The  Supreme  Court  held  in- 
-LJ  this  case  that  the  Indian  tribes  of  the 
State  of  N.  Y.  were  citizens,  and  might  ac- 
quire real  estate  by  purchase  or  descent,  and 
aliene  and  transmit  it  as  natural  born  citizens, 
subject  to  legislative  restrictions. 

That  therefore  the  only  son  of  an  Indian 
who  was  a  grantee  of  lands  from  the  State  for 
Revolutionary  services,  might  make  a  valid 
deed  of  them,  there  then  being  no  law  to  re- 
strain individual  Indians  from  a  disposition  of 
their  lands,  acquired  by  an  Indian,  as  an  indi- 
vidual, distinct  from  his  tribe,  the  conveyance 
having  been  made  anterior  to  the  Act  of  Apr. 
4,  1801,  prohibiting  such  conveyances. 

But  the  Court  of  Errors  held  (KENT,  Chan- 
cellor, delivered  the  opinion  of  the  court) :  1. 
That  the  Indians  within  the  State  of  N.  Y. 
were  not  even  quasi  citizens,  but  are  distinct 
tribes  or  nations,  permitted  to  live  in  the  State 
and  under  its  protection. 
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2.  That  a  patent  ot  land  to  J.  S.,  an  Oncida 
Indian,  and  to  his  heirs  and  assigns  forever,  is 
to  him  and  his  Indian  heirs,  whatever  their 
civil  condition  or  character  may  be,  whether 
aliens  or  citizens,  and  that  such  a  patent  is  to 
be  taken  as  issued  by  due  authority,  and  as 
equivalent  to  a  legislative  grant  to  J.  8.,  and 
his  Indian  heirs. 

3.  That  a  deed  executed  in  1797,  by  the  son 
and  heir  of  such  an  Indian  patentee  of  land, 
to  a  citizen  in  the  usual  form,  without  the  as- 
sent of  the  Legislature,  was  illegal  and  void, 
before  the  Act  of  1801. 

Judgment  of  reversal. 


S.  P.,  in  Leev.  Glover,  8  Cow.,  189, 

232*]  where  the  deed  *washeld  void, whether 
the  Indian  grantor  reside  with  his  tribe  or  not, 
if  he  reside  in  the  State  ;  and  that,  being  void, 
no  act  of  disaffirmance  was  necessary  to  ren- 
der it  invalid  and  unavailable  to  the  grantee. 
Also  held,  that  a  patent  from  the  people  does 
not  alter  the  rights  or  disabilities  of  the  par- 
ties. 


INDICTMENT. 


LAMBERT  v.  THE  PEOPLE— 9  Cow.,  578. 
In  S.  Ct.,  7  Cow.,  166. 

Indictment —  Conspiracy. 

rpHE  indictment  for  a  conspiracy  was,  "  that 
-L  the  defendants  intending  unlawfully,  by 
indirect  means,  to  cheat  and  defraud  a  certain 
incorporated  Company  (naming  it),  and  divers 
others  unknown,  of  their  effects,  did  fraudu- 
lently and  unlawfully  conspire  together,  in- 
juriously and  unjustly,  by  wrongful  and  in- 
direct means,  to  cheat  and  defraud  the  Com- 
pany and  unknown  persons  of  their  effects  ; 
and  that  in  execution  thereof,  they  did  by  cer- 
tain undue,  indirect  and  unlawful  means,  un- 
lawfully cheat  and  defraud  the  Company  and 
unknown  persons,  of  divers  effects." 

The  Supreme  Court  held  that  an  indictment 
lay  for  such  a  conspiracy  to  defraud  an  indi- 
vidual of  his  property,  and  that  the  conspir- 
acy might  be  alleged  in  those  general  terms  as 
to  a  description  of  the  offense,  its  object  and 
the  persons  concerned. 

The  Court  of  Errors  were  equally  divided 
on  the  question  whether  this  indictment  was  a 
valid  one,  and  it  was  decided  by  the  casting 
vote  of  the  President  (Tallmadge),  that  it  was 
defective ;  and  the  judgment  of  the  Supreme 
Court  sustaining  it,  was  reversed. 

The  Court  of  Errors  held,  that  where  an  in- 
dictment for  a  conspiracy  does  not  set  forth 
233*]  the  object  specifically,  and  show  *that 
such  object  is  a  legal  crime ;  it  should  par- 
ticularly set  forth  the  means  intended  to  be 
used  by  the  conspirators,  and  show  that  those 
means  are  criminal.  Otherwise,  the  indict- 
ment charges  no  crime  or  offense  of  which  the 
law  can  take  notice. 

EST  The  Rev.  Stat.  of  1830  (Vol.  II.,  p. 
691,  1st  ed.),  specify  in  what  cases  conspira- 
cies are  misdemeanors. 

(See  The  People  v.  Eckford,  7  Cow.,  535. ) 
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THE  PEOPLE  v.  HAYNES— 14  Wend.,  546. 
In  8.  Ct.,  11  fa.,  567. 

Indictment  for  Obtaining   Goods   Under  False 
Pretenses. 

TNDICTMENT  under  the  Statute  for  Ob- 
JL  taining  Goods  by  False  Pretenses.  Five 
different  false  pretenses  were  set  out  in  the 
indictment,  as  the  representations  by  means  of 
which  he  obtained  the  goods— each  of  which 
was  negatived  in  the  indictment.  On  the  trial, 
it  appeared  from  the  evidence  of  one  of  the  pros- 
ecutors, from  whom  the  goods  were  obtained, 
that  he  had  known  the  accused  for  about 
eighteen  months,  and  had  sold  him  goods  at 
three  different  times  to  the  amount  of  $1,500, 
previous  to  the  purchase  now  in  question,  for 
which  he  had  paid  ;  that  the  last  credit  for 
00  fell  due  and  was  punctually  paid  about 
three  weeks  before  Nov.  9,  1833,  when  this 
sale  took  place.  On  that  day  Haynes  selected 
the  goods  set  forth  in  the  indictment,  which 
were  packed  in  a  box  and  sent  on  board  the 
steamboat  for  Providence  by  his  order,  ad- 
dressed to  him  on  the  outside,  "Charles 
Haynes,  Boston  ; "  and  a  receipt  taken  there- 
for from  the  agent  or  clerk,  and  which  was 
brought  back  to  the  prosecutor,  expressing 
that  the  box  described  in  the  receipt  was  "to 
be  transported  in  the  said  boat  to  Providence, 
and  there  to  be  delivered  to  Boston  wagoners, 
or  order,  upon  application  on  board  of  the 
said  boat."  The  mate  of  the  steamboat  testi- 
fied that  when  the  boat  arrives  at  Providence, 
they  immediately  deliver  the  goods  to  a  Bos- 
ton wagoner,  who  takes  them  to  Boston,  and 
there  distributes  them  according  to  the  marks 
*and  addresses  ;  they  do  not  require  [*234- 
the  receipt  or  bill  of  lading  to  be  surrendered 
before  the  delivery  of  the  goods  ;  they  are  de- 
livered without  asking  for  or  requiring  the 
receipt.  The  prosecutor,  however,  further 
testified  that  after  the  goods  were  sent  on 
board  of  the  steamboat,  and  on  the  same  day, 
he  learnt  that  Haynes  had  had  a  note  protested, 
and  determined  to  send  the  receipt  to  the 
steamboat  and  get  the  goods  back.  Before 
doing  so,  however,  Haynes  came  into  the 
store  of  the  firm,  and  the  prosecutor  told  him 
they  could  not  deliver  the  goods,  as  they  had 
heard  that  he  had  a  note  protested.  Haynes 
denied  this,  and  in  answer  to  inquiries,  said 
"that  he  was  worth  from  nine  to  ten  thousand 
dollars  ;  that  he  was  not  embarrassed,  and  was 
able  to  pay  all  that  he  owed  ;  that  he  had  no 
indorser,  and  added  that  he  had  never  indorsed 
but  one  note  in  his  lifetime,  and  that  was  more 
than  a  year  ago."  The  prosecutor  then  observed 
that  if  these  representations  were  true,  and  H. 
would,  on  his  return,  immediately  send  him  a 
statement  of  his  affairs,  he  would  deliver  the 
goods  ;  and  accordingly  handed  to  him  the 
receipt  and  invoice,  and  took  his  note  there- 
for, amounting  to  $657.  The  above  were  the 
representations  set  out  and  negatived  in  the 
indictment  as  the  false  pretenses.  Evidence 
was  given  to  show  that  Haynes,  in  Dec.,  after 
the  purchase,  had  said  to  one  of  his  creditors, 
that  if  he  did  know  he  was  insolvent  when 
he  made  the  purchase,  he  was  not  bound  to 
tell  it ;  and  admitted  that  he  had  been  insolv- 
ent for  one  or  two  years,  but  for  the  last  year 
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had  been  growing  much  worse.  His  admis- 
sions to  others  that  he  was  insolvent  at  the 
time,  were  also  fully  proved.  The  jury  found 
the  prisoner  guilty,  and  the  charge  of  the  Re- 
corder having  been  excepted  to,  a  bill  of  ex- 
ceptions was  tendered  and  signed ;  and  the 
Recorder  having  certified  that  there  was  so 
much  doubt  in  the  case  as  to  render,  it  expe- 
dient to  take  the  judgment  of  the  Supreme 
Court  thereon,  the  District  Attorney,  pursuant 
to  the  provisions  of  the  2  R.  8.,  736,  sued  a 
certiorari,  removing  it  to  that  court  accord- 
ingly- 

The  opinion  of  the  Supreme  Court  was 
delivered  by  NELSON,  Ch.  J.,  who  states  the 
following,  "as  the  only  points  material  to  be 
noticed. 

1.  Was  the  delivery  of  the  property  on  board 
235*]  the  steamboat  *Boston,  before  the  false 
pretenses  of  the  prisoner,  so  complete  in  judg- 
ment of  law,  as  to  repel  and  disprove  the  alle- 
gation in  the  indictment,  that  it  was  delivered 
to  him  upon  the  faith  of  them  ? 

2.  Is  it  necessary  to  prove  all  the  pretenses 
laid  in  the  indictment  as  having  induced  the 
delivery  of  the  goods,  and  which  are  negatived 
to  be  false,  in  order  to  authorize  a  conviction  ? 
And, 

3.  Must  the  jury  be  satisfied  that  the  pre- 
tenses proved  to  be  false,  were  the  sole  and 
only  inducement  to  the  credit  or  delivery  ? 

As  to  the  first,  he  says  :  "  We  entertain  no 
doubts  that  C.  A.  &  Co.  (the  vendors)  had  a 
right  to  resume  the  actual  possession  and  con- 
trol of  the  goods  at  the  time  they  became 
alarmed  about  the  credit  of  the  prisoner,  and 
held  the  interview  with  him  in  which  he  put 
forth  the  false  pretenses  charged  ;  and  having 
asserted  such  a  determination,  the  goods 
should  be  deemed  in  judgment  of  law,  under 
their  control  at  the  time.  The  delivery  was 
incomplete  and  conditional ;  the  invoice  had 
not  been  delivered,  nor  the  security  for  the 
purchase  money  given,  and  the  receipt  from 
the  master  of  the  boat,  or  bill  of  lading,  was 
still  in  their  hands." 

2.  "The    case  of    The  People  v.    Stone,   9 
Wend.,  182,  decides  that  it  is  necessary  for 
the  pleader,  in  drawing  an  indictment  under 
this  Statute,  to  negative  specifically,  all   the 
false  pretenses  relied  on  to  sustain  the  indict- 
ment   and   convict  the  accused.     The   same 
point  had  been  before  determined  in  the  case 
of   The  King  v.  Perrott,  2  Maule  &   S.,  379. 
Neither  of  these  cases,  however,  decides  that 
it  is  indispensable  to  establish,  by   proof,  the 
falsity  of  each  pretense  thus  negatived  ;  but 
are  authorities,  I  think,  for  a  contrary  con- 
clusion." 

3.  ' '  Prom  the  view  we  entertain  of  the  law 
on  this  point,  the  case  was  put  to  the  jury  by 
the  court  below  more  favorably  to  the  prisoner 
than  can  be  sustained.   The  Recorder  charged 
that  if  some  of  the  pretenses  in  the  indictment 
were  false,  and  the  goods  were  obtained  solely 
by  means  of  those  pretenses,  they,  C.  A.  & 
Co.,  believing  them  to  be  true,  the  prisoner 
was  guilty." 

Now,  we  understand  the  rule  to  be,  that  if 
236*]  the  pretenses,  *proved  to  be  false,  had 
a  material  effect  in  procuring  the  credit  or  in- 
ducing the  party  defrauded  to  give  up  his 
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property,  it  is  sufficient.  All  the  opinions  in 
The  King  v.  Perrott  concede  this  principle  ; 
for  they  suppose  the  pretenses  may  be,  what 
is  most  usually  the  fact,  a  mixture  of  truth 
and  falsehood  ;  and  decide  that  the  false  pre- 
tenses should  be  negatived  ;  that  the  others 
need  not  be  ;  and  that  upon  proof  of  the  false 
ones,  a  conviction  •  might  or  would  follow. 
The  position  that  the  falsehood  had  a  material 
effect  upon  the  person  defrauded,  in  procuring 
the  property,  necessarily  implies  that  without 
it  the  object  of  the  felon  would  have  failed — 
he  could  not  have  obtained  it ;  at  least,  we  are 
disposed  to  require  the  false  pretenses  to  be  so 
material,  that  without  the  existence  of  their 
influence  upon  the  mind  of  the  person  de- 
frauded, he  would  not  have  parted  with  the 
property  ;  and  if  so,  the  effect  is  as  injurious, 
and  the  offense  as  great,  as  if  they  had  been 
the  sole  and  only  inducement  in  the  case.  In 
reason,  therefore,  as  well  as  upon  authority, 
the  offense  would  fall  within  the  Statute." 

The  court,  accordingly,  ordered  the  pro- 
ceedings to  be  remitted  to  the  court  below,  to 
the  end  that  judgment  be  rendered  against 
him  according  to  the  Statute. 

On  a  writ  of  error  by  the  prisoner,  from  this 
decision  of  the  Supreme  Court, 

The  Court  of  Errors  reversed  the  decision. 
The  court  held  the  delivery  of  the  goods  upon 
the  facts  of  the  case,  to  have  been  complete, 
and  the  property  vested  in  the  prisoner  be- 
fore he  made  the  false  pretenses  charged  in 
the  indictment ;  and  as  that  delivery  was  not 
procured  by  the  means  set  forth,  the  charge, 
as  laid,  was  not  proven.  The  court  declined 
to  give  any  opinion  as  to  the  other  points  in 
the  case.  The  Chancellor,  in  his  opinion  in 
favor  of  reversal,  says:  "Although  in  point 
of  moral  turpitude,  "there  is  no  essential  dif- 
ference between  obtaining  the  possession  of 
the  goods  by  willful  and  deliberate  falsehood, 
in  the  first  instance,  and  preventing  the  vendor 
by  similar  fraudulent  and  corrupt  means  from 
exercising  a  legal  and  equitable  right  (of  re- 
taking his  goods),  it  would,  I  think,  be  going 
too  far  in  a  prosecution  for  felony  to  say  that 
the  two  cases  are  the  same  ;  and  that  the  ac- 
cused may  be  convicted  of  the  latter  offense, 
under  an  *indictment  charging  him  [*237 
with  obtaining  the  delivery  of  the  goods  by 
means  of  those  false  pretenses." 

(|gp~  See  People  v.  Johnson,  12  Johns.,  292, 
where  it  was  held,  that  if  the  credit  be  ob- 
tained by  false  pretenses,  the  offense  is  com- 
plete within  the  Statute. 


THE  PEOPLE  «.  WHITE— 24  Wend.,  520. 
Reported  22  Wend.,  167. 

Murder — Indictmen  t. 

rpHE  Supreme  Court  held,  upon  a  bill  of  ex- 
JL  ceptions,  brought  up  on  certiorari  to  obtain 
the  advice  of  that  court,  that  an  indictment 
for  murder  at  the  common  law,  viz. :  charg- 
ing the  act  to  have  been  done  with  malice 
aforethought,  is  not  vitiated  by  the  addition 
of  the  words  "that  the  act  was  done  from  a 
premeditated  design  to  effect  the  death  of  the 
LOCKW.  REV.  CAS. 


INFANT. 


287 


deceased  ;"  such  latter  words  may  be  rejected 
as  surplusage. 

They  also  held  that  the  fact  that  the  judge 
in  his  charge  to  the  jury  in  a  criminal  case, 
after  alluding  to  the  influence  of  proof  of 
good  character  in  a  doubtful  case,  called  the 
attention  of  the  jury  to  the  want  of  such  proof 
in  the  case  before  them,  is  no  cause  for  grant- 
ing a  new  trial,  where  in  other  respects  the 
charge  is  unexceptionable. 

They  also  decided,  which  was  not,  it  seems, 
reversed  by  the  Court  of  Errors,  that  the  asso- 
ciate judge  of  the  C.  P.  of  the  City  of  N.  Y. 
might  hold  a  court  of  oyer  and  terminer  in 
conjunction  with  two  aldermen ;  and  that 
when  the  trial  commenced  with  the  Circuit 
Judge  presiding,  the  associate  judge  and  two 
aldermen  ;  and  the  Circuit  Judge  afterward 
left  the  court,  and  did  not  return,  and  the 
trial  proceeded,  the  associate  presiding,  that  it 
was  not  erroneous. 

But  a  majority  of  the  Court  of  Errors  held 
that  the  charge  in  the  indictment,  that  the 
crime  was  committed  "with  a  premeditated 
design  to  effect  the  death  of  the  person  killed," 
or  express  malice,  must  be  proved  ;  or  the 
prisoner  can  not  be  convicted,  although  the 
act  be  also  charged,  as  done  "  with  malice 
238*]  *aforethought ;"  the  allegation  "with 
premeditated  design,"  cannot  be  rejected  as 
surplusage. 

2.  That  the  judge's  calling  the  attention  of 
the  jury  to  the  absence  of  proof  of  good  char- 
acter was  error,  and  the  judgment  of  the  Su- 
preme Court  was  reversed,  and  a  new  trial 
ordered — 22  for  revei-sal,  one  Senator  for 
affirmance. 

INFANT. 


WILBER  0.  GRACE— 10  Johns.,  453. 
In  S.  Ct.,  10  Johns.,  68. 

Infant — Militia  Substitute. 

WHERE  an  infant,  under  18  years  of  age, 
and  not  liable  to  be 'enrolled  in  the  militia, 
agreed,  with  the  consent  of  his  father,  to  go 
as  a  substitute  for  another  (who  was  drafted 
into  actual  service),  for  a  certain  sum-  of 
money,  which  was  paid,  the  Supreme  Court 
held  that  such  contract  was  not  binding  on  the 
infant. 

The  Court  of  Errors  held  that  such  a  con- 
tract was  valid  ;  and  that  if  such  substitute 
deserts  the  service  of  the  U.  S.,  he  may  be 
lawfully  arrested  as  a  deserter  ;  and  that  the 
officer  commanding  the  arrest,  or  the  person 
apprehending  him,  is  not  liable  to  an  action. 

The  judgment  of  the  Supreme  Court  was,  ac- 
cordingly, reversed. 


239*] *ST AFFORD  v.  ROOF— 9  Cow.,  626. 
In  S.  Ct.,  7  Cow.,  179. 

Sale  of  CJiattelS. 

HP  ROVER  by  an  infant  for  a  horse.  The  in- 
-L  fant,  having  a  general  guardian,  sold  a 
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horse  belonging  to  him,  the  infant ;  but  there 
was  no  proof  that  he  delivered  the  horse  with 
his  own  hand.  The  vendee  afterwards  offered 
to  sell  the  horse. 

The  Supreme  Court  held,  under  these  cir- 
cumstances, that  trover  would  not  lie  ;  that  a 
sale  and  delivery  of  goods  by  an  infant  with 
his  own  hand  though  voidable,  could  not  be 
avoided  till  the  infant  came  of  age.  So  of  his 
sales  of  real  estate.  That  the  executory  con- 
tracts of  an  infant,  even  by  deed,  are  generally 
voidable,  not  void  ;  and  that  though  his  ex- 
ecutory contracts  are  voidable  at  any  time 
without  his  restoring  or  being  liable  to  restore 
the  consideration,  vet  that  it  is  otherwise  as  to 
contracts  executed.  On  his  coming  of  age, 
and  on  avoiding  those,  he  must  restore  the 
consideration.  But 

The  Court  of  Errors  held  that  the  action 
lay  by  the  infant  even  before  coming  of  age, 
without  any  demand  of  the  horse  from  the 
vendee. 

Judgment  reversed,  13  to  7. 

And  per  JONES,  Chancellor.  "The  sale  is 
void,  no  manual  delivery  by  the  infant,  being 
shown.  The  sale  and  actual  delivery  of  a 
personal  chattel  by  an  infant  are  voidable  ber 
fore  he  attains  the  age  of  twenty-one  years. 
Otherwise  of  real  estate." 


'MERCEIN 

v. 


[*24O 


THE  PEOPLE,  ex  rel.    JOHN  A.  BARRY— 22 
Wend.,  641. 

Habeas  Corpus—  Custody  of  Infant  Daughter — 
Res  Judicata. 

T^HE  relator  in  this  case,  living  separate 
-L  from  his  wife,  under  a  "voluntary  but  not 
final  separation, "as  expressed  in  the  articles  of 
separation  between  them,  obtained  in  May, 
1839,  a  habeas  corpus,  cum  causu,  &c.,  from  the 
Recorder  of  the  City  of  N.  Y.,  to  the  plaintiff 
in  error.,  father  of  Mrs.  Barry,  to  have  the 
bodies  of  his  daughter,  Ann  Eliza  Barry  (the 
wife),  and  Mary  M.  Barry,  the  daughter  of  the 
relator,  with  the  cause,  &c.  After  hearing, 
the  Recorder  discharged  the  htibeas  corpus, 
making  an  order  that  the  child  should  remain 
in  the  custody  of  the  mother  "until  the  relator 
and  his  wife  should  make  some  arrangement 
or  compromise,  or  until  the  custody  of  the 
child  should  bechangedby  a  judicial  decision." 
In  June  the  relator  obtained  a  new  habeas  cor- 
pus from  the  Chancellor,  to  the  same  effect; 
and  on  hearing  the  parties,  the  Chancellor, 
Aug.  26,  1839,  made  this  order:  "It  appearing 
that  so  far  as  relates  to  the  said  Ann  Eliza 
Barry,  she  is  under  no  restraint  whatever,  but 
on  the  contrary,  that  she  is  now,  and  at  all  times 
has  been,  at  perfect  liberty  to  go  wheresoever 
she  pleased;  and  there  appearing  to  exist  no 
sufficient  reason  for  depriving  the  said  Ann  of 
the  care  and  nurture  of  her  said  infant  child, 
Mary:  It  is,  therefore,  adjudged  and  declared 
that  the  said  infant  daughter  is  not  improperly 
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detained  or  restrained  of  her  liberty  by  the 
said  Thomas  K.  Mercein,  and  that  no  good 
reason  now  exists  for  taking  the  said  infant 
child  from  its  mother,  and  from  the  care  and 
protection  of  the  said  Mercein."  "And  this 
court,  therefore,  will  not  make  an  order  to 
take  the  said  infant  child  from  its  mother,  and 
the  care  and  protection  of  the  defendant,  M., 
for  the  purpose  of  delivering  it  up  to  the  re- 
lator." 

Oct.  29  following,  the  relator  obtained  a 
fresh  habeas  corpus  from  the  Honorable  Will- 
iam Inglis,  one  of  the  Associate  Judges  of  the 
N.  Y.  C.  P.,  directed  to  the  same  defendant, 
and  to  the  same  effect.  To  this  the  defendant 
241*]  *returned  the  issuing  of  the  writs  by 
the  Recorder  and  the  Chancellor,  and  the  pro- 
ceedings on  each;  and  insisted  that  they  were 
a  bar  to  any  proceedings  on  the  present 
habeas  corpus,  and  that  the  matter  was  res  adju- 
dicata, and  the  habeas  corpus  should  be  dis- 
missed. The  relator  did  not  demur  to  the 
return,  but  objected  to  it  as  evasive;  and  Judge 
Inglis  held  that  "the  adjudication  was  no  bar 
to  the  issuing  a  new  habeas  corpus,  and  to  the 
investigation  of  new  matters,  arising  since  the 
prior  adjudication;  and  that  the  return  should 
set  forth  that  no  new  slate  of  facts  had  arisen 
between  the  parties  in  relation  to  the  child." 
The  return  having  been  amended  accordingly, 
the  judge,  after  argument,  decided  that  the 
proceedings  before  the  Chancellor,  and  the 
order  of  Aug.  26,  made  by  him,  were  well 
pleaded  in  bar  to  any  investigation  of  prior 
matters,  in  relation  to  the  detention  or  impris- 
onment of  the  child;  and  that  the  matters  in 
question  between  the  parties  up  to  the  time  of 
making  that  order,  must  be  considered  as  res 
judicata.  After  an  attempt  by  the  relator  to 
offer  evidence  of  new  facts,  which  amounted 
to  nothing,  Judge  Inglis  dismissed  the  habeas 
corpus;  declaring  by  the  order,  that,  "there 
was  no  imprisonment  or  unlawful  withholding 
of  the  child." 

The  relator  sued  out  a  certiorari,  and  re- 
moved the  proceedings  to  the  Supreme  Court. 
The  judge  returned  all  the  proceedings  before 
him,  and  also  returned  that  "the  relator  offered 
no  testimony  before  him.  except  in  relation  to 
matters  that  had  taken  place,  previously  to  the 
said  two  orders." 

The  Supreme  Court  held  that  "the  order  of 
the  Chancellor  was  not  conclusive,  and  not  to 
be  held  as  res  judicata;  and  that  from  all  that 
appeared  in  the  papers,  there  was  no  good 
legal  reason  why  the  father  was  not  entitled  to 
the  care  and  custody  of  his  child,  in  prefer- 
ence to  the  mother,"  and  reversed  the  order  of 
Judye  Inglis.  The  respondent,  M. ,  then  remov- 
ed the  record  into  the  Court  of  Errors,  by  writ 
of  error. 

The  Court  of  Errors,  upon  full  argument, 
held: 

1.  That  as  a  general  rule  the  father  is  enti- 
tled to  the  custody  of  his  minor  children;  but 
when  the  parents  live  apart  under  a  voluntary 
separation,  and  the  father  has  left  an  infant 
child  in  the  custody  of  its  mother,  such  cus 
tody  will  not  be  transferred  to  the  father  by 
242*]  the  process  of  habeas  *corpus,  when 
the  infant  is  of  tender  age  and  of  a  delicate 
and  sickly  habit,  peculiarly  requiring  a 
mother's  care  and  attention;  and  especially 
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will  not  an  order  for  such  transfer  to  be  made, 
where  the  qualifications  of  the  father  for  the 
proper  discharge  of  the  parental  office  are  not 
equal  to  those  of  the  mother. 

5.  An  adjudication  of  a  court  of  record,  or 
of  an  officer,  having  authority  to  act  in  the 
matter,  on  the  question  of  the  custody  of  an 
infant  child,  brought  up  on  habeas  corpus, 
may  be  pleaded  as  res  adjudicata,  and  is  con- 
clusive upon  the  same  parties  in  all  future 
controversies  relating  to  the  same  manner  and 
upon  the  same  state  of  facts. 

And  the  decision  of  the  Supreme  Court  was 
reversed  by  a  vote  of  19  to  3,  and  a  resolution 
adopted  "that  the  decision  of  Judge  Inglis, 
upon  the  question  of  res  adjudicata,  was  in  the 
opinion  of  the  court,  correct,  and  in  conform- 
ity to  law." 

&&" Various  questions  were  discussed,  but  not 
decided,  which  the  reporter  has  noticed  with 
quaeres,  as  to  each;  among  others,  "whether 
our  Court  of  Chancery  has  power  to  restrain 
a  father  who  is  a  foreigner,  from  removing 
from  this  State  a  child  born  here,  the  issue  of 
a  mother  who  is  a  citizen  of  this  country, 
without  her  consent."  All  such  questions  re- 
main for  decision  under  the  circumstances  of 
the  cases,  as  they  may  arise. 

See,  as  to  the  discretion  exercised  by  courts, 
in  regard  to  infants,  the  case  "In  the  matter  of 
Waldron,  18  Johns.,  418,  where  the  Supreme 
Court  held,  that  though  the  court  is  bound  ex 
debilo  justitice,  to  set  the  infant  free  from  im- 
proper restraint;  yet  whether  they  shall  direct 
the  infant  to  be  delivered  over  to  any  particu- 
lar person,  rests  in  their  discretion,  under  the 
circumstances  of  the  case;  and  that,  although 
the  person  making  the  application  be  the  father 
of  the  infant:  and  in  that  case,  the  court  re- 
fused to  direct  the  infant  to  be  delivered  to  her 
father,  she  being  under  the  protection  of  her 
grandfather,  and  it  appearing  that  it  would  be 
more  for  the  benefit  of  the  infant  to  remain  so 
than  with  her  father,  and  no  improper  restraint 
being  shown. 
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VOS  AND  GRAVES 


THE  UNITED  INS.  CO.—  1  Cai.  Gas.,  p.  vii. 

Breach  of  Warranty  of  Neutrality  —  Sailing  for 
Blockaded  Port. 

IN  this  case  the  Supreme  Court  held  that  the 
mere  sailing  of  a  vessel  for  a  port  under- 
stood to  be  blockaded,  was  a  breach  of  neutral- 
ity, and  of  itself  sufficient  to  avoid  the  policy. 
But  the  Court  of  Errors  reversed  the  judg- 
ment of  the  Supreme  Court,  holding,  that  as 
by  the  law  of  nations,  the  mere  sailing  for  a 
blockaded  port  was  not  of  itself  just  cause  for 
condemning  a  neutral  vessel  and  cargo,  it  was 
not  such  a  breach  of  neutrality  as  to  avoid  a 
policy  of  insurance. 
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PH.  URBIN  DUGUET 

v. 

RHINELANDER  ET  AL  ,—1  Cai.  Gas.,  xxv. 
2  John  8^ Cas.,  476. 

Neutrality  of  Belligerent,  Naturalized  in  Neutral 
Country. 

THE  Supreme  Court  held  in  this  case,  where 
the  plaintiff,  a  subject  of  a  belligerent 
power  had  emigrated  to  the  U.  S.,flagmnte 
bello,  and  had  become  a  naturalized  citizen  of 
this  country,  that  a  warranty  of  neutral  owner- 
ship of  the  property  was  not  sustained  by  such 
letters  of  naturalization  ;  at  all  events  it  was 
the  duty  of  the  assured  under  such  circum- 
stances to  disclose  to  the  underwriter  the 
period  of  his  emigration ;  his  being,  at  that 
time,  a  subject  of  a  belligerent  power,  it  was 
held,  incapacitated  him  from  acquiring  the 
•character  and  privileges  of  a  neutral  during 
the  existence  of  hostilities,  so  as  to  bring  the 
244*J  property  *captured  within  the  protec- 
tion of  neutrality.  On  writ  of  error, 

The  Court  of  Errors  reversed  this  decision, 
and  held  that  the  emigration  of  a  belligerent, 
Jlagrante  bello,  to  a  neutral  country,  did  not 
render  him  incapable  of  being  naturalized,  so 
as  to  become  a  citizen  of  a  neutral  power;  and 
that  his  naturalization  vested  him  with  the 
character  of  a  neutral,  to  all  intents,  and  that, 
therefore,  the  warrant  of  neutral  property  was 
fully  supported  by  such  a  citizenship. 
.  It  was  also  held  that  the  insured  was  not 
bound  to  disclose  the  period  of  his  emigration 
to  the  underwriter. 


JOHNSTON  AND  WEIR 

v. 

LUDLOW— 2  Johns.  Cas.,  481 ;  S.  C.,  1  Cai. 
Cas.,  xxix. 

Not  reported  in  S.  Ct. 

Contraband  of  War — Illicit  Trade. 

THIS  was  an  action  on  a  policy  of  insurance, 
on  goods  from  N.  Y.  to  Vera  Cruz.  The 
policy  contained  the  following  clause  :  "That 
the  property  be  warranted  by  the  assured,  free 
from  any  charge,  damage  or  loss,  which  may 
arise  in  consequence  of.  a  seizure  or  detention 
•of  the  goods  hereby  insured,  for  or  on  account 
of  any  illicit  or  prohibited  trade,  or  any  trade 
in  articles  contraband  of  war."  From  the 
special  verdict  in  the  case,  it  appeared  that  the 
plaintiffs  had  shipped,  besides  the  property 
insured,  six  blocks  of  tin,  and  78  boxes  of  tin 
plates  ;  that  the  latter  were  condemned  as  con- 
traband of  war  by  the  British  Court  of  Admi- 
ralty, and  the  goods  insured  were  condemned 
as  property  of  British  subjects,  trading  with  an 
«nemy  to  their  mother  country,  Great  Britain 
and  Spain  being  then  at  war:  but  that  the 
defendant  knew  when  he  insured  the  goods, 
that  the  plaintiffs  were  British  subjects,  and 
that  the  tin  was  on  board.  On  this  special 
verdict, 

The  Supreme  Court  gave  judgment  for  the 
•defendant,  on  the  ground  of  the  illicit  trade, 
and  that  the  above  warranty  of  the  assured 
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extended  to  a  loss  by  "seizure  and  detention" 
*on  account  of  a  seizure  and  detention,  [*245 
under  pretext  of  illicit  trade  or  contraband  of 
war. 

The  Court  of  Errors,  however,  held  the  con- 
trary. 

Three  questions  were  made  in  that  court. 

1.  Was  the  trade,  in  relation  to  the  character 
of  the  plaintiffs,  as  subjects  of  Great  Britain, 
an  illicit  trade  ? 

2.  Were  the  articles  of  tin,  contraband  of 
war  ? 

3.  Did  the  warranty  of  the  assured  extend  in 
judgment  of  law  to  a  loss  by  seizure  or  deten- 
tion, merely  because  illicit  or  prohibited  trade, 
or  trade  in  contraband  of  war  was  alleged, 
when  in  fact  the  trade  was  noi  such  ? 

The  court  held  : 

1.  The  domicil  of  the  plaintiffs  being  estab- 
lished to  be  in  N.  Y.,  without  any  fraudulent 
motive,  but  for  fair  purposes  of  commerce,  this 
court  ought  not  to  sanction  the  right  of  Great 
Britain  to  seize  and  confiscate   their  effects. 
(In  support  of  this  protection,  derived  from 
the  domicil  of  the  plaintiffs,  the  case  of  Marry- 
att  v.  Wilson,  1  Bos.  &  P.,  430,  was  relied  on. 
But  in  that  case  the  party  had  been  naturalized 
in  the  U.  S.  ;  a  circumstance  of  which   the 
Court    of  Errors    take   no    notice,   although 
Eyre,  Ch.  J.,  in  that  case,  relies  mainly  on 
that  fact.) 

2.  The  court  held,  that  though  tin  might, 
under  certain  circumstances,  become  contra- 
band of  war,  yet  that  no  case  was  made  out  in 
the  sentence  of  condemnation  which  would 
warrant  that  conclusion  in  the  present  case  ; 
and  that  the  allowed  effect  of  the  sentence,  as 
prima  facie  evidence,  was  repelled  by  the  very 
detail  coptained  in  it,  of  the  precise  grounds 
of  condemnation. 

3.  That  the  expression  "for  and  on  account 
of  any  illicit  or  prohibited  trade,"  &c.,  is  not 
equivalent  to  or  convertible   into  the  words 
under  pretense  of,  but  may  well  be  understood 
to  mean  "for  the  cause  of,"  thus  implying  the 
actual  existence  of  either  illicit  trade  or  con- 
traband, to  bring  it  within  the  terms  of  the 
warranty. 

For  these  reasons,  they  reversed  the  judgment 
of  the  Supreme  Court. 


*CHURCH 

v. 
BEDIENT— 1  Cai.  Cas.,  21. 
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HALLETTs.  PEYTON—  Id.,  28. 
Capture,  Restoration  and  Abandonment. 

IN  these  two  cases  the  same  point  was  pre- 
sented to  the  court,  viz.  :  whether  on  a 
capture,  and  abandonment,  in  consequence,  to 
the  underwriter,  the  fact  of  restoration  of  the 
property  insured,  though  unknown  at  the 
time  of  abandonment  takes  away  the  right  of 
the  insured  to  abandon  and  claim  for  a  total 
loss. 

The  Supreme  Court  held  that  he  was  so  en- 
titled immediately  on  the  capture,  although  at 
the  time  of  abandonment  the  property  had  in 
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fact  been  restored,  the  fact  being  unknown  to 
the  insured.     On  error, 

The  Court  of  Errors  held  that  the  fact  of 
restoration  at  the  time  of  abandonment,  though 
unknown,  takes  away  the  right  to  abandon 
.and  claim  for  a  total  loss  ;  and  that  the  as- 
sured under  such  circumstances,  is  only  enti- 
tled to  recover  according  to  the  final  event  ; 
and  the  judgment  of  the  Supreme  Court  was 
unanimously  revei-sed. 


SMITH  v.  WILLIAMS— 2  Cai.  Cas.,  110. 
In  S.  Ct.,  2  Cai.,  19. 

Insurable  Interest  in  Vessel  Bottomried  for  More 
than  her  Value. 

ACTION  on   a  policy  of  insurance.     The 
question  arose  whether  the  insured,  owner 
of  a  ship  on  which  there  had  been  taken  up  on 
bottomry  more  than  her  value,  had  an  insurable 
interest  in  her. 

The  Supreme  Court  held  that  the  owner  had 
an  insurable  interest  in  the  vessel  to  the  extent 
of  the  sum  he  paid  for  her,  although  she  was 
then  bottomried  to  a  larger  amount ;  and  that 
as  it  did  not  appear  that  the  assured  knew  of 
the  lien  upon  her,  at  the  time  of  effecting  the 
247*]  insurance,  he  had  a  *right  to  a  verdict 
for  the  value  insured,  deducting  the  price  at 
which  she  sold. 

B.  LIVINGSTON,  /.,  dissented  from  this  de- 
cision of  the  Supreme  Court,  maintaining  that 
the  insurance  was  void,  on  account  of  the  lien 
not  being  made  known  to  the  underwriter,  as 
the  risk  was  materially  varied.  On  error. 

The  Court  of  Errors  held  that  the  policy 
was  void,  because  the  insured  had  no  insurabfe 
interest  in  the  ship ;  and  the  judgment  of  the 
Supreme  Court  was  accordingly  reversed. 


VANDENHEUVEL 

v. 

THE  UNITED  INSURANCE  CO.— 2  Cai. 
Cas.,  217  ;  2  Johns.  Cas.,  127,  541. 

Sentence  of  a  Foreign  Court  of  Admiralty. 

TN  error  on  a  judgment  of  the  Supreme  Court, 
1  in  an  action  on  a  policy  of  insurance  on  the 
freight  of  "the  good  American  ship  called  The 
Astrea,  at  and  from  N.  Y.  to  Corunna,"  the 
freight  valued  at  $10,000,  at  a  premium  of 
fifteen  per  cent. 

At  the  trial  in  the  court  below,  the  jury 
brought  in  a  special  verdict,  stating  among 
other  things, 

That  the  policy  was  underwritten  by  the 
defendants  in  error,  in  consequence  of  a  writ- 
ten application  made  to  them  by  the  plaintiff 
in  error,  in  the  words  and  figures  following, 
to  wit : 

"NEW  YORK,  14  Nov.,  1798. 

"Gentlemen  :  What  will  be  the  premium  on 
the  ship,  freight,  and  cargo,  of  The  Astrea, 
Captain  Price,  consistingin  mahogany, tobacco, 
staves,  dye  wood  and  sugar,  at  and  from  N. 
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Y.  to  Corunna,  to  sail  in  eight  days,  properly 
of  the  undersigned. 

J.  C.  VANDENHEUVEL." 

That  the  ship,  in  the  course  of  her  voyage, 
was  captured  by  a  British  frigate,  and  carried 
into  Gibraltar,  where  she,  with  her  cargo,  wa& 
libeled  in  the  Court  of  Vice-Admiralty,  and 
condemned  as  lawful  prize  to  the  captors,  "as 
belonging  *at  the  time  of  her  capture  to  [*248 
Spain,  or  to  persons  being  subjects  of  the  King 
of  Spain,  or  inhabiting  within  the  territories 
of  the  King  of  Spain,  enemies  of  Great  Brit- 
ain." That  the  freight,  by  reason  of  tins 
capture  and  condemnation,  was  totally  lost  to 
the  plaintiffs  in  error,  who  duly  abandoned  the 
same  to  the  defendants  in  error,  exhibiting  to 
them,  at  the  same  time,  due  proof  of  loss  and 
interest ;  that  the  freight  was  really  the  prop- 
erty of  the  plaintiff  in  error,  and  the  ship  and 
cargo  were  also  his  property,  unless  in  judg- 
ment of  law  the  plaintiff  in  error  is  concluded 
by  the  said  sentence  of  condemnation  ;  that 
the  ship  at  the  time  of  her  capture  was  regis- 
tered as  an  American  vessel,  and  had  all  the 
papers  which  an  American  vessel  usually  has; 
that  the  plaintiff  in  error  was  born  a  subject 
of  the  United  Netherlands,  and  continued  such 
until  June  3. 1793,  when  he  became  a  natural- 
ized citizen  of  the  U.  S.  according  to  law;  and 
the  defendants  in  error,  at  the  time  of  sub- 
scribing the  said  policy  of  insurance,  well 
knew  that  the  plaintiff  in  error  was  born  a 
Dutchman  ;  that  the  sum  due  to  the  plaintiff 
in  error,  supposing  him  to  be  by  law  entitled 
to  recover  for  a  total  loss,  is  $4,365,  and  the  sum 
due  to  the  plaintiff  in  error,  for  return  of 
premium,  supposing  him  to  be  by  law  entitled 
to  recover  no  more  than  a  return  of  premium, 
is  $700.  After  stating  these  facts,  the  verdict 
submitted  the  following  questions  to  the  de- 
cision of  the  court: 

1.  Whether  the  plaintiff  is  by  law  entitled 
to   recover  the   said  sum,  $4,365,  being    the 
amount  of  a  total  loss. 

2.  If  the  plaintiff  in  error  is  not  by  law 
entitled  to  recover  for  a  total  loss,  whether  he 
is  by  law  entitled  to  recover  the  $700,  being 
the  amount  of  return  of  premium. 

3.  If  the  plaintiff  is  not  by  law  entitled  to- 
recover  a  return  of  premium,  whether  he  is  by 
law  entitled  to  recover  any  sum  whatever. 

On  this  special  verdict,  the  Supreme  Court, 
after  argument,  decided  that  the  plaintiff  was 
not. entitled  to  recover  as  fora  total  loss,  on  the 
said  policy  of  assurance.but  that  he  was  en  titled 
to  a  return  of  premium,  for  which  they  gave 
judgment. 

BENSON,  KENT  and  RADCLIFF,  JJ.,  deliv- 
ered opinions,  each  holding,  upon  the  strength 
of  the  previous  decisions  of  their  *own  [*24J> 
court,  as  well  as  upon  the  English  cases,  that 
the  sentence  of  the  Court  of  Admiralty  was 
conclusive  upon  the  insured,  and  that  he  could 
not  recover  beyond  a  return  of  premium.  (See 
2  Cai.  Cas.,  219-266.) 

The  plaintiff  then  brought  his  writ  of  error  to- 
the  Court  of  Errors,  where  this  question  under- 
went elaborate  argument,  and  the  principle 
was  finally  established  by  the  court  of  dernier 
resort,  that  the  sentence  of  a  foreign  Court  of 
Admiralty  was  not  conclusive,  but  priiiuc 
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facie  evidence  only  of  the  character  of  the 
property  insured,  although  expressly  con- 
demned as  enemy's  property. 

CLINTON  (DE  WITT),  Senator,  and  T.  R. 
GOLD,  Senator,  delivered  the  only  opinions, 
and  arrived  at  the  same  conclusions.  Senator 
Clinton  says  :  "  The  plaintiff  having  war- 
ranted a  ship  and  cargo  as  American  prop- 
erty, the  question  is,  whether  in  an  action 
against  the  insurers,  the  sentence  of  a  foreign 
Court  of  Admiralty,  that  such  warranty  was 
false,  is  conclusive  evidence.  It  is  admitted 
by  the  plaintiff,  that  the  sentence  binds  and 
changes  the  property,  and  that  it  is  prima 
facie  evidence  of  the  fact  set  up  against  him  ; 
and  on  the  other  hand,  it  is  conceded  by  the 
defendants,  that  in  several  cases,  in  an  action 
of  this  kind,  the  judgment  is  not  definitive  in 
favor  of  the  insurers  ;  such  as  when,  on  the 
face  of  it,  it  is  founded  on  local  ordinances,  or 
contrary  to  the  law  of  nations  ;  or  so  ambigu- 
ous that  the  court  cannot,  from  the  reasons 
assigned,  collect  the  grounds  of  it  ;  and  that 
this  case  not  coming  within  either  of  these  de- 
scriptions, the  contest  between  the  parties  still 
remains  open,  whether  the  foreign  sentence  be 
prima  facie  or  conclusive  evidence  against  the 
insured,  and  whether  it  bind  the  property  ad- 
judicated only,  or  is  conclusive  to  every  ex- 
tent, and  in  every  modification  of  the  sub- 
ject." 

He  proceeds  to  examine  the  English  cases, 
and  maintains  that  Hughes  v.  Cornelius,  2 
Show.,  which  was  an  action  of  trover  for  a 
ship  sold  under  a  decree  of  a  French  Admi- 
ralty Court  (in  which  the  court  admitted  the 
sentence  to  be  true,  although  contrary  to  the 
special  verdict),  went  only  upon  the  ground  of 
the  decree's  changing  the  property.  "The 
idea  that  a  sentence  of  a  Court  of  Admiralty 
is  conclusive,  arises  from  this  consideration  ; 
that  the  court  always  proceeds  in  rem.  The 
25O*]  *decree  naturally  and  necessarily  binds 
the  subject  of  the  proceeding.  A  ship  or 
cargo,  or  any  person  purchasing  under  the 
decree,  will  of  course  be  secure.  The  case  of 
Fernandez  v.  Da  Costa  he  treats  as  one  of  no 
authority  on  the  point,  being  a  Nisi  P>"ius  case, 
and  that  all  we  can  collect  from  it  is,  that  the 
testimony  adduced  by  the  plaintiff  was  not 
sufficient  to  balance  that  derived  from  adju- 
dication." "In  suits  brought  in  England, 
upon  foreign  judgments,  between  the  same 
parties,  the  courts  consider  them  only  as  prima 
fade  evidence  of  the  demand,  and  admit  the 
defendant  on  a  plea  of  nil  debet,  to  contest  the 
original  cause  of  action.  If  a  foreign  judg- 
ment be  not  considered  conclusive  between  the' 
same  parties  in  cases  of  this  nature,  why  of  a 
foreign  Court  of  Admiralty  between  third  per- 
sons ?" 

Such  being  the  opinion  of  a  majority  of  the 
court,  the  judgment  of  the  Supreme  Court  was 
reversed  accordingly;  and  the  cases  of  Ludlow 
v.  Dale,  1  Johns.  Gas.,  16  ;  Goix  v.  Low,  1 
Johns.  Cos.,  341,  icere  also  overruled  by  this 
decision. 

([^"Notwithstanding  the  different  decisions, 
as  to  the  conclusiveness  of  the  sentence  of  a 
foreign  Court  of  Admiralty,  in  cases  where 
the  condemnation  was  for  breach  of  blockade, 
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as  in  Croudson  v.  Leonard,  4  Cr.,  434,  and 
others  in  S.  Ct.  of  U.  8. ,  yet  in  the  case  of  The 
Ocean  Ins.  Co.  v.  Francis,  2  Wend.,  64,  the 
Court  of  Errors  held  it  settled  law  in  our 
State,  that  the  "  sentence  of  a  foreign  Court  of 
Admiralty,  condemning  a  vessel  warranted 
not  to  be  employed  in  an  illicit  trade,  was  not 
enough  to  support  the  allegation  of  a  breach 
of  warranty;  that  such  foreign  court  acting  as 
a  municipal  court  to  carry  into  effect  the  Nav- 
igation Laws  of  such  foreign  state,  and  con- 
demning the  vessel  for  a  violation  of  them  -r 
to  establish  such  a  breach  of  the  warranty,  it 
was  incumbent  on  the  insurers  to  prove  the 
existence  of  the  laws  alleged  to  be  violated,  as 
our  courts  can  not  judicially  take  notice 
of  the  Municipal  Laws  of  other  countries,  but 
require  them  to  be  found  as  facts." 


*THE  NEW  YORK  FIREMEN  INS.  [*25 1 

CO. 

v. 

WALDEN  AND  WALDEN— 12  Johns.,  513. 
In  S.  Ct.,  12  Id.,  128. 

Barratry  of  Master  —  Disclosure    of    Circum- 
stances— Materiality  of,  to  the  Risks  Taken. 

rpHIS  was  an  action  on  a  policy  of  insurance,. 
J-  on  the  ship  Suffolk,  from  Belfast  to  Lis- 
bon, and  thence  to  N.  Y. 

The  vessel  sailed  from  New  Orleans  for 
Belfast  in  Sept.,  1810,  but  on  the  way  thither 
was  obliged  to  put  into  Havana  for  a  supply 
of  water.  While  there  the  master  drew  a  bill 
for  $800  on  the  plaintiffs  below,  which  bill- 
was  not  accepted  or  paid  by  them,  for  the 
reasons  that  they  had  had  information  from 
the  captain  that  the  vessel  had  put  into  Ha- 
vana merely  for  water ;  and  the  bill  was  un- 
accompanied with  any  account  or  information 
of  repairs  or  supplies  furnished  the  vessel 
there.  After  a  short  stay  at  Havana,  the  ves- 
sel resumed  her  voyage"  for  Belfast,  but  by 
reason  of  damage  sustained  in  tempestuous 
weather,  was  compelled  to  put  into  Cork, 
where  she  arrived  Jan.  18,  1811,  and  having 
undergone  thorough  repairs,  left  there  Apr. 
26,  and  arrived  at  Belfast  May  3. 

A  letter  was  written  by  the  agents  of  the- 
ship  at  Belfast  to  C.  &  Co.,  of  Liverpool,  the 
plaintiff's  agents,  Mar.  19,  1811,  stating  that 
"a  vessel  had  got  foul  of  the  S.,  and  carried 
away  her  bowsprit ;  that  they  feared  the  cap- 
tain was  careless  of  his  business,  and  that  his 
account  of  repairs  and  expenses  would  aston- 
ish them  all ;  that  his  detention  had  been  very 
great,  yet  he  seemed  very  easy  under  it." 

This  letter,  and  one  accompanying  it  of  very 
similar  purport  from  C.  &  Co.,  of  Liverpool^ 
were  received  by  the  plaintiffs  before  insur- 
ance was  effected  ;  but  neither  those  nor  the- 
circumstance  of  the  bill  drawn  at  Havana 
upon  them  were  communicated  to  the  in- 
surers. 

The  ship  left  Belfast  July  2,  with  instruc- 
tions to  proceed  to  Lisbon,  and  from  thence  to 
N.  Y.  She  arrived  at  Lisbon  July  14,  and 
having  taken  80  moys  of  salt,  for  which  the- 
master  gave  a  bill  of  lading  to  *deliver  [*252 
the  same  in  N.  Y.,  she  left  Lisbon  Aug.  15,. 
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after  having  cleared  out  for  N.  Y.,  and  with 
verbal  directions  from  the  consignees  at  Lis- 
bon, to  proceed  to  N.  Y. 

The  vessel,  notwithstanding,  was  carried  by 
the  master  to  New  Orleans ;  and  after  various 
suspicious  acts,  such  as  cutting  away  the 
•cables  close  to  the  vessel,  which  had  parted 
while  she  was  at  anchor,  and  a  long  and  un- 
necessary detention  at  Matanzas,  until  Nov. 
29,  she  finally  arrived  at  New  Orleans  in 
Dec.  1811. 

While  at  Matanzas  the  captain  hypothecated 
the  vessel  to  one  Drake  for  $1.563;  but  how 
the  debts  which  were  thus  secured  had  arisen, 
or  how  the  money  raised  by  the  bottomry  had 
been  appropriated,  did  not  appear.  He  like- 
wise obtained  advances  on  the  salt,  and  gave 
a.  bill  of  lading  for  it  to  be  delivered  to  one 
Morgan,  at  New  Orleans. 

When  the  vessel  arrived  there  the  agent  of 
the  plaintiffs  below,  by  their  direction,  de- 
manded of  the  captain  to  deliver  up  the  ship 
to  them,  which  he  refused  to  do  ;  and  the 
agent  then  proceeded  in  the  District  Court  of 
the  U.  S.,  to  dispossess  him.  The  ship  was 
libeled,  and  sold  under  an  order  of  the  court 
for  the  benefit  of  all  parties.  The  salt  was 
claimed  by  Morgan,  who  attached  it,  and  also 
the  ship ;  and  by  order  of  the  court,  the  salt 
was  appraised  and  bonded  by  the  plaintiffs' 
agent. 

The  plaintiffs  below  claimed  to  recover  on 
the  ground  of  barratry  of  the  master — which 
barratry  was  in  fact  admitted  on  the  argument 
in  the  Supreme  Court.  But  the  insurers  con- 
tended that  the  insured  were  bound  to  com- 
municate the  information  of  the  previous  mis- 
conduct of  the  captain  to  them ;  as  set  forth 
in  the  letters  of  their  correspondents,  &c.,  and 
that  not  having  done  so,  the  suppression  viti- 
ated the  policy. 

But  the  judge  at  the  Circuit  charged  the 
jury  that  the  evidence  of  barratry  was  con- 
clusive ;  and  that  "the  insured  were  not 
bound  to  communicate  any  of  the  letters,  nor 
any  of  the  circumstances  within  their  knowl- 
edge, respecting  the  master  of  the  ship." 

The  Supreme  Court,  on  a  motion  for  a  new 
trial  on  the  bill  of  exceptions  in  the  case,  held 
253*]  the  charge  of  the  judge  *correct. 
PJ..ATT,  J.,  in  delivering  the  opinion  of  the 
-court,  says  :  "It  would  be  unreasonably  se- 
vere, ana  would  defeat  almost  every  policy  of 
insurance  against  barratry,  if  the  assured  were 
held  strictly  bound  to  disclose  every  immoral 
act  imputable  to  the  master,  and  every  unfav- 
orable report  which  had  reached  their  ears 
previous  to  signing  the  policy."  "There  must 
be  some  limit  to  this  duty  of  making  disclos- 
ures in  such  cases.  It  can  not  be  necessary 
that  the  assured  should  give  the  underwriter  a 
minute  history  of  everything  which  they  have 
known  or  heard  touching  the  moral  character 
of  the  intended  master." 

"If  his  general  character  be  good,  and  the 
assured  have  no  knowledge  of  any  fact  im- 
peaching the  honesty  of  the  master,  the 
charge  of  undue  concealment  has  no  legal 
foundation." 

"In  this  case,  the  unfavorable  opinions  ex- 
pressed in  the  letters  of  H.  D.  and  H.  (agents 
at  Belfast),  and  of  C.  &  Co.,  respecting  Cap- 
tain Cartwright,  were  repelled  by  the  evidence 


of  his  good  character  as  a  sailing  master  in  N. 
Y.,  where  he  had  long  been  known."  Judg- 
ment was  accordingly  rendered  for  the  plaint- 
iffs below;  whereupon  the  defendants  brought 
their  writ  of  error. 

The  Court  of  Errors  reversed  the  judgment 
of  the  Supreme  Court.  The  opinion  of  the 
court  was  delivered  by  Chancellor  KENT.  He 
says : 

"The  counsel  went  at  large  into  the  ques- 
tion, whether  the  assured  were  bound  to  com- 
municate to  the  underwriters,  at  the  time  they 
applied  for  insurance,  the  letters  and  other 
knowledge  they  possessed  of  the  improper 
conduct  of  the  master.  But  it  appears  to  me 
that  this  question  is  not  for  the  decision  of 
this  court,  because,  whether  the  circum- 
stances relative  to  the  master  ought  to  have 
been  disclosed,  depends  upon  the  question, 
whether  those  circumstances  were  material  to 
the  risk  ;  and  the  materiality  is  a  question  of 
fact  for  a  jury,  and  not  a  question  of  law  for 
the  court.  It  is  a  well-settled  principle  in  the 
law  of  insurance,  that  what  facts,  in  the 
knowledge  of  the  assured,  are  material,  and 
necessary  to  be  communicated  to  the  under- 
writer, when  insurance  is  asked  for,  is  for  a 
jury  to  determine  ;  and  I  will  notice  a  few 
cases,  in  illustration  of  this  point.  My  whole 
*opinion  will  rest  upon  the  admission,  [*254 
and  the  solidity  of  this  principle." 

He  then  examines,  in  this  connection,  the 
English  cases  of  Macdowal  v.  Fraser,  Doug. , 
260;  Shirley  v.  Wilkinson,  Doug. ,  306  ;  Willes 
v.  Glover,  4  Bos.  &  P.,  14  ;  and  Lyttledale  v. 
Dixon,  4  Bos.  &  P.,  151  ;  "where  the  C.  P.," 
he  says,  "unanimously  and  very  explicitly, 
declared  their  opinion  that  every  material  cir- 
cumstance must  be  disclosed  ;  but  that  it  was 
for  the  jury  to  say  how  far  any  given  circum- 
stance was  material." 

He  next  examines  the  American  cases,  and 
shows  that  Livingston  v.Delqfield,  1  Johns.,  522; 
Murgatroyd  v.  Crawford,  3  Dall.,  491,  adopt 
the  same  rule,  adding:  "And  to  conclude 
with  the  highest  judicial  authority  in  this 
country,  the  Supreme  Court  of  the  U.  S.  has 
decided,  on  two  different  occasions  (Livingston 
v.  Md.  Ins.  Co.,  and  Md.  Ins  (Jo.  v.  Rudem,  6 
Cr.,  274,  338)  that  the  operation  of  any  con- 
cealment on  the  policy,  depends  on  its  materi- 
ality to  the  risk,  and  that  this  materiality  was 
a  subject  for  the  consideration  of  a  jury,  and 
must  be  left  to  them." 

Some  question  having  been  raised  on  the 
argument,  whether  the  language  of  the  judge 
in  this  case,  in  his  charge  to  the  jury,  was  to 
be  considered  as  a  "postive  direction  in  point 
of  law,  or  mere  advice  on  a  matter  of  fact ;" 
the  Chancellor  says  :  "The  language  of  the 
learned  judge  was  that  "the  plaintiffs  were 
not  bound  or  required  to  make  the  disclosure  ; 
that  the  matters  offered  in  evidence  were  not 
sufficient  to  bar  the  action  ;"  and  nothing  was 
said  about  the  weight  of  evidence  for  the  con- 
sideration of  the  jury.  If  even  it  was  doubt- 
ful, by  the  bill  of  exceptions,  whether  the 
charge  was  intended  as  direction  or  otherwise, 
the  result  of  my  opinion  would  -be  the  same  ; 
because,  when  the  judge  interposes  his  opin- 
ion to  the  jury  on  a  point  of  fact,  it  ought  not 
to  be  left  in  doubt  in  what  light  they  are  to 
receive  his  charge."  "Every  charge  should 
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distinguish  clearly,  between  the  law  and  the 
fact,  so  that  the  jury  can  not  misunderstand 
their  rights  or  their  duty,  nor  mistake  the 
opinion  of  the  judge  upon  matter  of  fact,  for 
his  direction  in  point  of  law." 

255*]*"  If,  then,  the  charge  of  the  learned 
judge  is  to  be  considered,  as  I  think  it  must  be, 
as  a  declaration  to  the  jury  that  the  papers  and 
facts  not  disclosed  were,  in  judgment  of  law, 
immaterial,  then  the  jury  have  never  passed 
their  own  judgment  upon  the  materiality  of 
those  proofs,  and  the  cause  ought  to  be  re- 
manded to  another  jury." 

The  judgment  of  the  Supreme  Court  was,  ac- 
cordingly, reversed,  and  a  venire  de  novo 
awarded.  For  reversing  10,  for  affirming,  8. 


Court  of  Errors  held  subsequently, 
in  the  case  of  the  Am.  In.  Co.  v.  Dunham,  15 
Wend.,  9,  where  a  recovery  was  sought  on  the 
ground  of  a  barratarious  act  of  the  master  and 
by  the  policy  of  insurance,  the  barratry  of  the 
master  and  mariners  was  insured  against  ; 
that,  notwithstanding  the  policy  contained  a 
warranty  on  the  part  of  the  assured  against 
illicit  or  prohibited  trade,  and  the  vessel  was 
condemned  and  lost  in  consequence  of  the 
master's  attempting  an  illicit  trade  by  smug- 
ling  a  few  articles  in  his  possession,  the  under- 
writers were  liable. 

That  such  a  warranty  against  illicit  trade  is 
not  broken,  unless  the  illicit  trade  is  carried 
on  by  the  assured  himself,  or  with  his  knowl- 
edge or  assent  ;  he  is  not  otherwise  affected  by 
such  acts  of  the  master  or  mariners. 

The  judgment  of  the  Supreme  Court  was,  ac- 
cordingly, affirmed. 

(Bee  S.  C.,  in  S.  Ct.,  12  Wend.,  463.) 


DOW 

WHETTEN  JST  AL.— 8  Wend.,  160-174. 
Not  reported  in  S.  Ct. 

Insurance — Construction  of  Policy — Unage. 

ACTION  on  a  policy  of  insurance  effected 
on  goods  out,  and  proceeds  thereof  home. 
The  identical  goods  composing  the  outward 
cargo  were  brought  back  on  the  return  voyage 
ana  lost. 

U5G*J  *On  the  trial  of  the  cause,  the  plaint- 
iff offered  evidence  to  show  by  parol  proof 
that  by  the  known  usages  of  trade,  or  by  use 
and  practice,  as  between  assurers  and  assured, 
the  word  "  proceeds,"  inserted  in  a  policy,  is 
understood  to  include  the  identical  goods,  if 
brought  back  on  the  return  voyage.  The  evi- 
dence was  rejected,  and  on  bill  of  exceptions, 
and  motion  for  a  new  trial, 

The  Supreme  Court  held  that  the  identical 
goods  were  not  included  in  the  words  "pro- 
ceeds home,"  and  that  parol  evidence  was  inad- 
missible to  prove  the  usage  or  practice.  On 
writ  of  error, 

The  Court  of  Errors  held,. that  though  the 
words  "proceeds  home"  did  not  cover  the 
identical  goods,  yet  it  was  competent  for  the 
assured  to  show,  by  parol  proof,  that  by  the 
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usage  of  trade  or  by  use  and  practice,  as  be- 
tween assurers  and  assured,  they  were  under- 
stood to  include  them.  The  judgment  was,  ac- 
cordingly, reversed  and  a  venire  de  novo  award- 
ed ;  and  the  costs  of  reversing  the  judgment 
were  ordered  to  abide  the  event  of  ihe  cause  — 
the  court  doubting  whether  such  usage  could 
be  proved. 

Judgment  reversed,  17  to  5. 


On  the  second  trial  of  this  cause,  the 
plaintiff  failed  to  establish  the  usage,  and  the 
defendants  had  a  verdict  in  their  favor. 


SMITH  v.  BELL—  2  Cai.  Cas.,  152. 

Overruling:  Dupuy  v.  The  United  Insurance  Com- 
pany, 3  Johns.  Cas.,  182. 

Abandonment  —  Total  Technical  Loss  —  Deduc- 
tion of  One  Third  New  for  Old,  where  Vessel 
after  being  Stranded,  and  Damaged  to  more 
than  Half  her  Value,  was  got  off  and  Sold. 


was  an  action  on  a  policy  of  insurance 
for  $14,000  on  the  ship  Mary  Ann,  valued 
at  $14,000.  The  vessel  was  stranded  on  the 
coast  of  Scotland,  and  injured  to  an  extent 
requiring  $7,221  to  repair  her  damage.  She 
was  subsequently  *got  off,  taken  into  [*257 
Greenock,  and  there  sold  on  account  of  whom 
it  might  concern.  The  plaintiff  gave  in  evidence 
the  sale  of  the  vessel  at  Greenock  :  the  pur- 
chase by  the  firm  of  A.  Campbell  &  Co.  ;  and 
her  reparation  at  an  expense  exceeding  half 
her  value.  The  plaintiffs  went  for  a  total 
technical  loss. 

The  defendant  paid  into  court  $5,100,  con- 
tending that  they  were  not  liable  for  a  total 
technical  loss  ;  and  that  as  the  amount  of  the 
repairs  was  only  $7,221,  and  they  were  enti- 
tled to  a  deduction  of  one  third,  new  for  old, 
they  were  chargeable  with  $4,884  only;  which 
was  less  than'  half  of  the  value  of  the  vessel 
as  valued  in  the  policy. 

The  Supreme  Court  held,  upon  the  authority 
of  the  case  of  Dupuy  v.  The  United  In.  Co.,  3 
Johns.  Cas.,  182,  that  where  the  repairs  are 
equal  to  half  the  value  and  more,  the  in- 
sured have  a  right  to  abandon  without  refer- 
ence to  the  deduction  of  one  third  newforold; 
and  that  the  deduction  applied  only  to  cases  of 
partial  loss. 

The  defendants  brought  their  writ  of  error 
on  this  judgment;  and, 

The  Court  of  Errors  reversed  the  judgment 
of  the  Supreme  Court. 

Per  Curiam,  delivered  by  LANSING,  Chan- 
cellor :  "  On  this  case  only  two  questions  are 
presented  for  the  consideration  of  the  court  : 
1.  Whether  on  a  policy  of  insurance,  on  the 
estimate  of  repairs  of  a  vessel,  injured  by  any 
of  the  perils  insured  against,  new  materials 
substituted  for  the  old  do  not  entitle  the  in- 
surer to  an  allowance.  And  if  so,  2d.  At 
what  period  is  the  allowance  to  be  admitted  ? 

These  questions  are  open  here.  They  must, 
in  a  great  measure,  depend  upon  general  rea- 
soning drawn  from  the  nature  of  the  contract 
of  insurance,  and  that  reasoning  may  be  com- 
prised within  very  narrow  limits. 
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In  the  case  of  Da  Costa  v.  Netcnham,  2  T.R, 
407-415,  determined  in  the  British  Court  of  K. 
B.  since  the  Revolution,  the  usage  which  ob- 
tained with  respect  to  the  repairs  of  allowing 
one  third  new  for  old,  seems  to  have  been  ac- 
knowledged ;  and  it  is  now  urged  in  argument 
that  at  any  rate,  whether  or  not  the  defendant 
was  entitled  to  this  allowance,  '  was  a  ques- 
258*]  tion  for  the  jury  as  it  depended  *upon 
usage.'  Buller,  /.,  speaks  of  it  as  a  '  usual  al- 
lowance,' and  Ashhurst,  «/.,  observes  that  the 
allowance  of  one  third  of  the  repairs  is  the  rule 
where  the  ship  is  repaired  and  delivered  over 
again  to  the  owner  for  his  benefit.  That  case 
arose  on  a  technical  total  loss,  which  the  in- 
sured did  not  avail  himself  of,  by  abandoning. 
The  recovery  was  for  an  average  loss  of  up 
ward  of  80  per  cent.  The  ship  had  been  re- 
paired at  the  instance  of  the  underwriters. 
They  refusing  to  pay  for  the  repairs  a  bottomry 
bond  was  executed  on  the  vessel,  in  conse- 
quence of  which  she  was  sold  to  satisfy  the 
debt." 

"  It  was  contended  that  the  value  of  one 
third  of  the  repairs  ought  to  be  deducted,  and 
the  answer  to  this,  which  appears  to  me  con- 
clusive, was,  that  the  repairs  having  added  to 
the  value  of  the  vessel,  must  have  been  com- 
pensated for  in  the  sale  on  the  bottomry  bond  ; 
and  as  the  owners  never  had  the  ship,  so  they 
could  not  be  the  better  for  the  repairs." 

"  The  rule  that  constitues  the  loss  of  more 
than  one  half  the  value  of  the  subject  insured, 
a  total  toss  is  a  positive  one,  originating  in  the 
convenience  of  having  a  determinate  and  pre- 
cise test  in  all  cases." 

"From  the  nature  of  the  contract  of  insur- 
ance, I  think  the  allowance  for  replacing  the 
old  material  with  the  new,  is  reasonable  and 
proper,  and  if  so,  that  as  the  deduction  is  pro- 
fessedly made  on  the  principle  that  the  value 
of  the  subject  insured  has  been  enhanced  to 
that  amount  that  deduction  ought  to  be  made, 
before  the  test  of  total  technical  loss  is  applied; 
for  the  doctrine  of  total  technical  loss  or  not, 
is  expressly  founded  on  the  position  that  the 
subject  has  been  deteriorated  more  than  one 
half." 

"I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  should  be  re- 
versed." 

The  majority  of  the  court  concurred  in  the 
reversal. 


In  this  case  an  abandonment  is  not  ex- 
pressly stated,  though  the  vessel  was  sold  at 
Greenock  by  the  master,  for  benefit  of  whom 
it  might  concern.  The  plaintiff's  proofs,  as 
stated  by  the  reporter,  and  all  the  circum- 
stances of  the  case,  show  that  it  must  have  been 
an  abandonment,  as  it  was  a  sale  of  necessity, 
without  repairs,  the  vessel  having  been  strand- 
ed, and  the  voyage  broken  up;  in  addition  to 
259*]  the  *heavy  amount  of  damage  actually 
sustained  by  the  vessel  herself.  "  The  plaint- 
iffs gave  in  evidence,"  the  report  says,  "a  sub- 
sequent sale  of  the  vessel  at  Greenock,  on  ac- 
count of  those  who  might  be  concerned  ;  the 
purchase  by  the  firm  of  A.  Campbell  &  Co.  ; 
and  her  reparation  at  an  expense  exceeding 
half  her  value."  "The  plaintiffs  went  for  a 
total  loss." 
By  what  logic  under  these  circumstances, 
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the  Chancellor  arrived  at  his  conclusion  that 
the  judgment  of  the  Supreme  Court  as  to  the 
deduction  of  one-third  new  for  old,  ought  to- 
be  reversed,  while  professedly  acknowledging 
the  correctness  of  the  decision  in  Da  Costa  v. 
Newnham,  although  it  was  "decided  before 
the  Revolution,"  it  is  impossible  by  anything 
in  his  opinion  to  discover.  He  says  of  that 
case  :  "It  was  contended  that  one  third  of  the 
repairs  ought  to  be  deducted  ;  and  the  answer 
to  this,  which  appears  to  me  conclusive,  was, 
that  the  repairs  having  added  to  the  value  of 
the  vessel,  must  have  been  compensated  for  in 
the  sale  on  the  bottomry  bond  ;  and  as  the 
owners,  never  had  the  ship,  so  they  could  not 
be  the  better  for  her  repairs." 

Now,  from  this  language  of  the  Chancellor, 
who,  would  it  be  imagined,  had  made  this- 
answer  to  the  claim  of  the  underwriters  for  the 
deduction  of  one  third  new  for  old  ?  Why 
surely,  the  court  ;  or,  at  least,  the  counsel  for 
the  assured.  For  who  else  could  make  an 
answer  to  the  underwriter's  claim?  And  yet  we 
find  this  "answer"  to  their  claim,  which  Chan- 
cettor  Lansing  finds  so  "  conclusive,"  comes 
from  the  mouths  of  their  own  counsel  !  It  was 
actually  urged  by  Bearcroft  and  Law,  counsel 
for  the  underwriters  (see  2  T.  R.,  411),  as  a 
reason  for  making  a  deduction  !  So  absurd 
was  it,  that  neither  Buller  J.,  nor  Ashhurst  J.r 
as  we  shall  presently  see,  deemed  it  worthy 
the  least  notice.  Bearcroft  and  Law  are  re- 
ported as  arguing  as  follows:  "The  under- 
writers are  also  entitled  to  allowances  which 
have  not  been  made  to  them.  The  principle 
of  these  is  the  allowance  of  one  third  new  for 
old.  The  usage  in  that  case  has  been  truly 
stated  to  be  founded  on  the  advantage  derived 
to  the  owner.  To  which  it  is  objected  here, 
that  the  owner  did  not  retain  possession  of  the 
ship,  and  therefore  did  not  reap  any  such 
advantage.  But  still  he  has  had  the  benefit  of 
them,  if  the  ship  sold  *for  more  on  [*26O 
account  of  these  repairs,  which  it  must  have 
done."  (p.  411.) 

And  this  "conclusive  answer"  to  their  own 
claim,  comes  from  the  counsel  of  the  under- 
writers !  Is  it  possible  that  a  more  glaring 
absurdity  could  be  put  forward  than  this  mis- 
apprehension of  Chancellor  Lansing  ? 

And  yet  this  case  of  Smith  v.  Bell,  so  rea- 
soned and  so  decided,  laid  the  foundation — 
was,  in  fact,  the  sole  foundation  in  our  courts 
in  New  York,  for  the  obviously  anomalous 
and  arbitrary  rule,  that  the  deduction  of  one 
third  new  for  old  should  be  applied  in  all  cases 
of  total  technical  loss  (for  to  that  point  it  has- 
now  come),  to  determine  the  right  of  abandon- 
ment and  recovery ;  whether  the  vessel  had 
been,  or  even  could  be  repaired  or  not.  Upon- 
so  frail  and  sandy  a  basis  rests  a  doctrine 
which  a  later  Chancellor  (W&lworlli)  announces- 
authoritatively  as  a  part  of  the  fixed  and  set- 
tled law  of  the  land.  In  the  case  of  Dickey  v. 
The  Am.  Ins.  Co.,  3  Wend.,  658,  that  learned 
judge  took  occasion  to  say  :  "  It  is  a  well  set- 
tled rule  of  American  insurance  law,  that  if  a 
vessel  is  damaged  by  any  of  the  perils  insured 
against,  so  that  the  necessary  repairs  to  restore 
her  to  her  former  state,  and  render  her  sea- 
worthy, will  exceed  three  fourths  of  her  value, 
before  the  disaster,  the  owner  is  not  bound  to- 
repair,  but  may  abandon,  as  for  a  total  loss. 
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This  is  usually  called,  he  adds,  a  loss  to  more 
than  half  her  value,  because  one  third  of  the 
•expense  of  repairs  is  deducted,  new  for  old." 
We  shall  examine  when  we  come  to  the  suc- 
ceeding case  of  Ogden  v.  The  Am.  Ins.  Co., 
post,  263,  on  what  this  positive  dictum  of  the 
Chancellor  then  rested,  being  as  it  was,  obiter 
and  extra  causam  in  that  case ;  and  we  shall 
also  inquire  whence  that  dictum  has  since 
derived  its  chief,  if  not  its  only  countenance 
and  support. 

At  present  let  us  return  (for  our  analysis  of 
it  is  by  no  means  completed),  to  the  case  of 
Smith  v.  Bell.  We  have  already  shown  in 
what  light  Chancellor  Lansing's  "  conclusive 
answer "  to  Da  Costa  v.  Newnham,  is  to  be 
viewed.  Let  us  now  look  at  the  facts  of  the 
case  a  little  more  closely,  to  see  on  what 
ground  the  decision  of  the  Court  of  K.  B.  was 
placed.  Buller,  J.,  reported  the  facts  as  fol- 
lows : 

"  The  amount  of  the  bottomry  bond,  to- 
261*]  gether  with  the  ^interest  due,  was 
£678,  and  the  ship  sold  for  600  guineas."  (p. 
408.)  That  is,  less  than  the  lien  for  repairs 
by  about  £50.  Here,  then,  we  see  that 
neither  the  owner  or  the  underwriters  had  any 
benefit  from  the  repairs,  as  the  ship  did  not 
bring  enough  to  pay  their  amount. 

"  Under  these  circumstances,"  the  reporter 
says;  "Buller,  J.,  stated  that  it  had  been 
agreed  at  the  trial  and  he  had  so  stated  it  to  the 
jury,  that  there  had  not  been  a  total  loss  at 
.Nice  ;  for  though  the  plaintiff  had  offered  and 
was  entitled  to  abandon,  yet  in  truth  he  had 
not  abandoned.  Then  considering  it  only  as 
an  average  loss,  the  question  was,  whether  the 
underwriters  should  be  liable  for  the  full 
amount  of  the  insurance.  The  bottomry 
bond  was  only  £600,  but  the  ship  never  came 
free  into  the  plaintiffs'  hands ;  for,  in  conse- 
quence of  the  refusal  of  the  underwriters  to 
discharge  it,  she  was  obliged  to  be  sold.  He 
thought  that  as  all  the  subsequent  injury  had 
accrued  to  the  plaintiff  in  consequence  of  that 
refusal,  and  by  which  the  plaintiff  was  dam- 
nified to  the  whole  amount  of  the  insurance, 
the  underwriters  were  liable.  Then  the  only 
remaining  question  was,  how  should  the  aver- 
age be  calculated  ?  As  to  that,  he  said  four 
or  five  different  methods  had  been  delivered 
in  to  him,  and  were  then  in  the  court ;  one  of 
these  was  a  paper  delivered  by  the  defendant, 
which  he  should  at  once  lay  out  of  the  ques- 
tion :  for  in  that.one  third  of  the  sum  charged 
for  repairs  was  taken  off,  which  was  the 
usual  sum  allowed  in  respect  of  new  work  for 
old.  Now  this  was  never  allowed  unless  the 
ship  got  into  the  possession  of  the  owner  again, 
so  that  he  got  her,  the  better  for  the  repairs. 
Therefore  that  rule  did  not  apply  in  that  case." 
(ST.  R.,  p.  408.) 

This  was  the  case  as  reported  by  Mr.  Justice 
Buller,  to  the  Court  of  K.  B. ;  the  question 
stated  by  him,  and  passed  upon  with  regard 
to  the  adjustment  of  the  average  upon  the 
freight,  &c.,  are  foreign  to  the  question  upon 
consideration.  Let  us  see  from  his  opinion 
and  that  of  Ashhurst  J.,  who  also  delivered 
one,  whether  there  is  any  departure  from  the 
above  ground. 

Ashhurst,  J.,  says  (p.  412):  "The  plaintiff 
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had  declared  that  he  would  not  advance  any 
money  ;  and  therefore  the  captain  was  obliged 
to  raise  money  on  hypothecation.  The  ship 
*was  put  in  the  best  repair  she  was  [*2«2 
capable  of,  and  on  her  arrival  in  London, 
the  bond  was  tendered  for  payment  to  the 
underwriters,  but  they  refused  to  discharge  it; 
in  consequence  of  which  the  ship  was  obliged 
to  be  sold  :  and  that  put  the  owner  in  the 
same  situation  as  if  he  had  originally  aban- 
doned at  Nice,  and  made  it  a  total  loss.  And 
now  the  underwriters  contend  that  they  are 
entitled  to  the  allowance  of  one  third  for  the 
repairs.  That,  indeed,  is  the  rule,  where  the. 
ship  is  repaired  and  delivered  over  to  the 
owner  again  for  his  benefit  ;  in  such  case,  it  is 
right  that  such  an  allowance  should  be  made 
upon  the  ground  which  has  been  stated — that 
the  owner  is  put  in  a  better  situation  than  lie 
was  before,  by  having  new  work  for  old.  But 
here,  as  the  plaintiff  never  has  been  put  into 
the  free  possession  again  of  the  ship,  and  that 
through  the  default  of  the  underwriters,  he 
can  not  be  said  to  have  had  any  benefit  from 
the  repairs,  and  therefore  he  is  not  bound  to 
make  that  allowance." 

Buller,  J.,  says  :  "  On  the  evidence  I  have 
no  difficulty  in  giving  it  as  my  opinion,  that 
the  repairs  were  undertaken  at  the  risk  of  the 
underwriters,  and  that  they  were  answerable 
for  all  subsequent  losses.  The  ship  was  re- 
paired by  raising  money  on  a  bottomry  bond. 
The  ship  never  was  in  the  free  possession  of 
the  plaintiff  from  that  time  ;  she  came  home 
subject  to  that  onus.  If  the  underwriter  had 
discharged  it,  and  thereby  restored  the  vessel 
to  the  owners,  they  might  then  have  demanded 
the  usual  allowance  of  one  third  new  for  old* 
But  they  refused  to  do  so  ;  in  consequence  of 
which  the  ship  was  obliged  to  be  sold  ;  and 
therefore,  by  their  neglect,  there  has  been  a 
total  loss  to  the  plaintiff." 

We  believe  the  learned  reader  will  have 
found  the  requisite  materials  before  him,  at 
present,  for  forming  a  proper  estimate  of  the 
respect  originally  due  to  the  case  of  Smith  v 
Bell  as  an  authority.  In  a  note  to  the  next 
case,  we  shall  endeavor  to  ascertain  how  much 
additional  credit  it  has  become  entitled  to, 
from  its  advanced  age  ;  if  that  can  be  made  to 
relieve  its  original  infirmities  ;  and  how  much 
it  has  been  improved  by  the  subsequent  judi- 
cial indorsements  which  are  relied  on  to  make 
it  a  settled  integral  part  of  "  American  Insur- 
ance Law." 


*THE  AMERICAN  INS.  CO.  [*263 

v. 

OGDEN  AND  MACOMB—  20  Wend.,  287-322. 
In  8.  Ct.,  15  Id.,  535. 

Seaworthiness  —  Abandonment  for  Total  Tech- 
nical Loss  —  Deduction  of  One  Third  New  for 
Old. 


S  was  an  action  on  a  policy  of  insurance 
J-  originally  brought  by  Ogden  and  Macomb, 
in  the  N.  Y.  Superior  Court,  against  the  de- 
fendants, as  underwriters  on  three  fourths  of 
a  schooner.in  the  names  of  Ogden  and  Macomb, 
as  the  agents  of  the  owner,  loss  payable  to 
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them.  The  policy  was  for  six  months  from 
Nov.  17,  1829  ;  sum  insured,  $1,800.  The 
vessel  sailed  Nov.  26,  on  a  voyage  from  N.  Y. 
to  Charleston,  thence  to  Norfolk,  and  thence 
to  St.  Thomas  in  the  West  Indies.  While 
going  into  Charleston  harbor,  and  while  the 
vessel  was  in  charge  of  a  pilot,  the  small 
bower  anchor  was  lost  on  the  outward  bar. 
The  schooner  did  not  go  up  to  the  City  ;  but 
discharged  her  cargo,  which  consisted  of  stone, 
about  a  mile  and  a  half  from  the  City.  The 
vessel  remained  five  or  six  days  in  the  harbor  ; 
the  pilot  engaged  to  get  up  the  anchor  but  did 
not  ;  and  the  wind  being  fair,  the  schooner 
sailed  for  Norfolk,  where  she  arrived  in  safety. 
On  her  arrival  there,  the  master  made  inquiries 
for  an  anchor,  but  could  not  procure  one 
of  a  suitable  size  ;  those  he  saw,  were  too 
heavy  or  too  light.  He  remained  there  nine  or 
ten  days,  took  in  a  cargo  of  shingles,  and 
sailed  for  St.  Thomas  Jan.  7.  Three  days 
afterward  the  schooner  sprung  a  leak  in  con- 
sequence of  a  heavy  cross  sea,  and  in  three 
more  she  encountered  a  heavy  gale,  with  a 
heavy  sea ;  her  sails  were  split,  and  her 
mainmast  sprung,  and  she  became  very  leaky. 
She,  however,  succeeded  in  reaching  St. 
Thomas,  Jan.  25.  The  master,  after  making 
inquiries  of  mechanics,  made  an  estimate  that 
the  vessel  could  not  be  repaired  and  rendered 
seaworthy  for  less  than  $1,700.  The  cargo 
was  discharged,  and  a  survey  was  taken  of  the 
vessel  by  three  surveyors,  appointed  by  the  U. 
S.  Consul,  who  reported  that  the  repairs  might 
be  made  for  $800  or  $900.  The  master  was 
wholly  destitute  of  funds  ;  the  consignees  of 
264*]  *the  cargo  refused  to  make  advances, 
the  freight  having  been  previously  drawn  for, 
and  they  holding  a  protested  draft  for  the 
same  ;  and  money  could  not  be  obtained  on 
bottomry,  although  the  master  attempted  to 
raise  money  in  that  way  for  the  purpose  of 
making  repairs.  Under  'these  circumstances, 
the  vessel  was  sold  at  auction  and  brought 
only  thesum  of  $388.  The  plaintiffs  abandoned 
as  for  a  total  loss.  The  Insurance  Company 
offered  to  pay  the  loss,  as  estimated  by  the 
surveyors  at  St.  Thomas  ;  which  offer  the 
plaintiffs  refused,  and  brought  their  suit. 

On  the  trial  in  the  N.  Y.  Superior  Court,  the 
defendants  requested  the  judge  to  charge  the 
jury  :  1.  That  St.  Thomas  being  the  port  of 
destination,  the  inability  of  the  master  to  pro- 
cure there  the  necessary  funds  for  repairing 
the  vessel,  was  not  a  sufficient  ground  of 
abandonment.  2.  That  the  policy  being  on 
time,  the  warranty  of  seaworthiness  attached 
as  a  condition  precedent  at  the  commencement 
of  each  voyage,  during  the  period  which  it 
covered,  and  that  it  being  admitted  that  the 
vessel  was  unseaworthy,  from  the  want  of  an 
anchor,  when  she  left  Charleston,  and  also 
when  she  left  Norfolk,  the  defendants  were 
discharged  from  all  subsequent  perils  ;  or,  if 
the  judge  was  of  a  different  opinion,  that  then 
he  should  charge  that  the  evidence  was  not 
sufficient  to  excuse  the  laches  of  the  master,  in 
not  recovering  the  anchor,  or  obtaining  a  new 
one  at  Charleston,  and  that,  therefore,  the  de- 
fendants were  discharged  from  all  subsequent 
liability  ;  and  3.  That  if  the  judge  should  be 
of  opinion  the  laches  of  the  master  at  Charles 
ton  was  sufficiently  excused,  then  that  he 
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should  charge  the  jury  that  it  was  the  duty  of 
the  master  after  his  arrival  at  Norfolk,  if  an 
anchor  could  not  be  there  obtained,  to  procure 
one  from  a  neighboring  port ;  and  if  the  jury 
should  be  of  opinion  that  by  sending  to  Balti- 
more or  N.  Y.,  or  any  other  neighboring  port, 
the  master  could  have  obtained  one  without 
unreasonable  delay  of  the  voyage,  then  that 
the  defendants  were  entitled  to  their  verdict. 
The  judge  charged  the  jury  that  the  inability 
of  the  master  to  procure  the  necessary  funds 
at  St.  Thomas  was  a  valid  cause  of  abandon- 
ment ;  and  further  instructed  them  that  the 
vessel  continued  to  be  covered  by  the  policy 
during  the  *voyage,  and  that  the  plaint-  [*265 
iffs  were  entitled  to  recover,  if  the  negligence 
and  laches  imputed  to  the  master  were  suffi- 
ciently excused,  and  that  the  material  question 
of  fact  on  that  point  was,  whether  the  master 
made  use  of  due  diligence  at  Norfolk  to  ob- 
tain an  anchor.  The  defendants  excepted  to 
the  charge.  Verdict  for  the  plaintiffs  for 
$2,161 — on  which  judgment  having  been 
rendered,  the  defendants  brought  errror  to  the 
Supreme  Court. 

A  majority  of  that  court — SAVAGE,  Ch.  J., 
and  NELSON.  J.  (BRONSON,  J.,  dissenting) — 
held,  SAVAGE,  Ch.  J.,  delivering  the  opinion  : 

1.  "  That  the  seaworthiness,  implied   in  a 
policy   of  insurance,    related    only  the  com- 
mencement of  the  risk  ;  if  then  broken,  the 
insurer  was  discharged  ;  but  that  a  breach  of 
this  warranty  after  the  risk  has  begun,  does 
not  discharge  the  insuree,  unless  the  loss  be 
the  consequence  of  such  unseaworthiness." 

2.  "  That  it  is  not  necessary  that  the  injury 
to  a  vessel  by  the  perils  insured  against  should, 
in  all  cases,  exceed  one  half  the  value  to  justify 
an  abandonment  as  for  a  total  loss  ;  the  in- 
ability of  the  master  to  procure  the  necessary 
funds  to   make  repairs,  is   a  valid  cause  of 
abandonment,  although  the  vessel  be  in  the 
port  of  destination,  and  not  an  intermediate 
one,  or  one  of  necessity." 

After  disposing  of  the  question  of  seaworthi- 
ness, as  above  stated,  Ch.  J.,  Savage  says  : 
"  The  next  point  urged  in  behalf  of  the  in- 
surers is,  that  the  want  of  funds  wherewith  to 
make  repairs  in  not  a  good  ground  of  abandon- 
ment." "The  right  is  as  perfect*  under  the 
construction  which  has  long  been  given  to 
policies  of  insurance,  to  recover  for  a  technical 
total  loss,  as  for  an  actual  total  loss,  or  a  par- 
tial loss.  In  the  case  of  Peele  v.  The  Merchant's 
Ins.,  Go.,  3  Mason,  65,  Mr.  Justice  Story,  after 
a  very  elaborate  review  of  most  if  not  all  the 
cases  on  this  point,  comes  to  the  conclusion 
that  the  right  of  abandonment  exists,  in  the 
five  cases,  which  he  enumerates,  the  fifth  and 
last  of  which  is,  "  where  the  injury  is  so  ex- 
tensive, that  by  reason  of  it  the  ship  is  useless, 
and  yet  the  necessary  repairs  would  exceed 
her  present  value."  He  further  remarks  :  "If 
there  be  any  general  principle  that  pervades 
and  governs  them,  it  seems  to  be  this — that  the 
*right  to  abandon  exists,  whenever,  [*26(> 
from  the  circumstances  of  the  case,  the  ship, 
for  all  the  useful  purposes  of  a  ship  for  the 
voyage,  is,  for  the  present,  gone  from  the  con- 
trol of  the  owner,  and  the  time  when  she  will 
be  restored  to  him  in  a  state  to  resume  the 
voyage,  is  uncertain,  or  unreasonably  distant, 
or  the  risk  and  expense  are  disproportioned  to 
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the  expected  benefit  and  objects  of  the  voyage. 
In  such  a  case,  the  law  deems  the  ship,  though 
having  a  physical  existence,  as  ceasing  to  exist 
for  purposes  of  utility,  and  therefore  subjects 
her  to  be  treated  as  lost."  The  conclusion 
here  drawn  from  the  case,  has  received  the 
approbation  of  Chancellor  Kent.  In  his  com- 
mentaries, 3  Kent,  322,  he  says  :  "  The  con- 
clusion is,  that  the  right  of  abandonment  is  to 
be  judged  of  by  all  the  circumstances  of  each 
particular  case,  and  that  there  is  no  general 
rule  ;  that  the  injury  to  the  ship  by  the  perils 
insured  against,  must,  in  all  cases,  exceed  the 
one  half  her  value,  to  justify  an  abandon- 
ment." The  case  of  The  Patapsco  Ins.  Co.  v. 
Southgate,  5  Pet.,  604,  exemplifies  this  prin- 
ciple. The  opinion  of  the  court  was  delivered 
by  Thompson,  J.  He  stales  that  the  court  be- 
low had  instructed  the  jury  that  if  the  vessel 
could  not  have  been  repaired  without  an  ex- 
penditure exceeding  half  her  value  at  the  port 
of  Carthagena,  after  such  repairs,  it  constitut- 
ed a  total  loss.  "  This  direction,"  says  the 
learned  judge  (Thompson),  "we  certainly 
think  correct." 

Ch.  J.  Savage  continues  : 

"  In  the  case  under  consideration,  the  de- 
fendants below  raised  no  question  of  fact  for 
the  jury  upon  the  bona  fides  or  discretion 
of  the  master."  "This  presents  the  point 
whether  the  inability  to  repair  the  vessel, 
which  must  be  admitted  to  have  been  a  real 
inability,  was  a  good  cause  of  abandonment. 
These  facts  conceded,  it  seems  to  me  to  come 
precisely  within  the  case  of  The  Patapsco  Ins. 
Co.  v.  Southgate,  where  a  sale  of  the  ship  had 
become  necessary  for  the  interest  of  all  con- 
cerned." 

"In  this  case,  the  master  had  all  the  means 
of  acquiring  credit  which  the  control  of  the 
ship  gave  him,  which  in  this  action  I  think  is 
sufficient." 

BRONSON,  J.,  dissented,  on  the  ground  that 
the  want  of  funds  in  the  port  of  destination, 
267*]  was  not  in  itself,  a  sufficient  *ground 
of  abandonment,  and  under  the  circumstances, 
was  the  fault  of  the  assured. 

From  this  decision  the  defendants  brought 
error. 

In  the  Court  of  Errors,  Walworth,  Chan- 
cellor, and  Verplanck  and  Wager,  Senators, 
delivered  opinions,  in  which  they  fully  concur 
with  the  decision  of  the  Supreme  Court  on  the 
point  of  seaworthiness.  The  Chancellor  thus 
concludes  his  remarks  on  that  part  of  the  case  : 
"And  in  the  recent  case  of  Hollingswoith  v. 
Broderick,  1  London  Jurist,  p.  430,  in  an 
action  upon  a  time  policy  by  the  assured 
against  the  underwriter,  the  defendant  plead- 
ed in  bar  to  the  action,  that  subsequently  to 
the  policy  and  before  the  loss,  the  ship  became 
broken,  damaged,  and  unseaworthy  ;  and  that 
by  care  and  diligence,  and  with  little  expense, 
she  could  have  been  rendered  seaworthy  ;  but 
that  the  assured  neglected  to  make  such  re- 
pairs, by  reason  whereof  she  remained  unsea- 
worthy until  the  time  of  the  loss.  Upon 
demurrer  to  this  plea.  Lord  Denman  and  the 
other  judges  of  the  Court  of  Queen's  Bench 
held,  that  '  the  plea  formed  no  defense  to  the 
action,  as  it  was  not  averred  that  the  vessel 
was  lost  in  consequence  of  such  unseaworthi- 
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ness  ;  and  that  the  implied  warranty  only  ap- 
plies to  the  commencement  of  the  risk.'  I 
am  satisfied,  therefore,  in  the  present  case, 
that  the  assured  were  entitled  to  recover  for 
the  subsequent  damages  to  the  vessel,  although 
she  had  been  previously  rendered  unseaworthy 
by  the  loss  of  the  small  bower  anchor,  and 
continued  so  up  to  the  time  of  the  disaster, 
upon  her  passage  from  Norfolk  to  St.  Thomas. 
It  only  remains  to  consider  whether  the  un- 
derwriters were  liable  for  a  total,  or  only  for 
a  partial  loss." 

On  that  point  he  thus  proceeds  :  "  The  in- 
surance by  this  Company  was  upon  three 
fourths  of  the  vessel  only,  and  valued  at 
$1,800  ;  the  whole  vessel  was,  therefore,  val- 
ued at  $2,400.  And  if  this  is,  for  the  pur- 
poses of  the  policy,  to  be  taken  as  her  real 
value  in  ascertaining  whether  she  could  have 
been  repaired  for  less  than  one  half  her  value, 
deducting  one  third  new  for  old,  then  there 
is  no  pretense  that  the  assured  had  a  right  to 
abandon  on  that  account,  as  the  very  highest 
estimate  of  repairing  at  St.  Thomas  was  but 
$1,700.  That  sum.  after  deducting  one  third 
new  for  old,  would  leave  the  cost  of  repairs 
but  $1,133.33,  or  less  than  half  the  value  as 
stipulated  in  the  policy."  (See  note  |Q^~  at  the 
end  of  this  *case  as  to'this  calculation  [*2<$8 
and  the  obligation  of  the  owners  or  assured  as 
to  repairs  in  a  port  of  destination.) 

As  to  the  deduction  of  one  third  new  for 
old,  he  says  :  "I  am  aware  that  in  the  case 
of  Peele  v.  The  Merchant's  Ins.  Co.,  3  Mason, 
27,  Judge  Story,  whose  opinion  is  entitled  to- 
great  weight  upon  a  question  of  insurance, 
held  that  the  value  of  the  vessel,  as  agreed 
upon  by  the  parties  and  inserted  in  the  policy, 
was  not  to  be  taken  as  the  true  value,  in  de- 
termining whether  the  repairs  would  exceed 
half  her  value,  in  reference  to  the  question  of 
abandonment.  He  also  decided  in  that  case, 
that  in  determining  the  same  question,  the  de- 
duction of  one  third  new  for  old,  from  the 
estimated  repairs,  was  not  to  be  made." 

From  these  two  opinions  of  Judge  Story, 
notwithstanding  "  the  great  weight  his  opin- 
ion is  entitled  to,"  the  Chancellor  avows  him- 
self a  dissentient.  He  says  :  "In  the  first 
insurance  cause1  which  came  before  me  as  a 
circuit  judge,  I  followed  his  decision  as  to  the 
first  point,  but  not  as  to  the  last ;  although  I 
had,  at  the  time,  some  doubts  as  to  the  correct- 
ness of  his  decision  upon  both  points.  It  now 
appears  that  the  Supreme  Court  of  Mass,  has 
expressly  overruled  his  decision  in  that  case, 
not  only  as  to  the  deduction  of  one  third  new 
for  old,  so  as  to  settle  that  question  in  con- 
formity with  the  reported  decisions  of  the 
courts  in  this  State,  but  also  as  to  the  conclu- 
siveness  of  the  valuation  in  the  policy  ;  in 
which  decision  of  the  State  Court  I  most" fully 
concur.  Upon  this  last  question,  it  appears  to 
be  impossible  to  add  to  the  strong  and  conclu- 
sive reasoning  of  Putnam,  J.,  in  the  case  of 
Debtors  v.  The  Ocean  Ins.  Co.,  16  Pick.,  312." 
(After  giving  a  page  of  this  reasoning),  the 
Chancellor  adds  :  "To  what  has  been  so  well 
said  on  this  subject  by  another,  I  will  merely 

1. — American  Insurance  Co.  v.  Center,  4  Wend  , 
45,  where  the  Chancellor  relates  the  same  thing-  and 
sets  up  the  same  opinions :  though  that  case  turned 
on  different  questions. 
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•add,  that  by  adhering  to  the  valuation  in  the 
policy  much  litigation  will  be  prevented, 
which  is  generally  a  serious  injury  to  the  as- 
sured." 

The  Chancellor  (p.  300)  further  says,  in 
regard  to  the  rule  of  allowing  the  assured  to 
.abandon  when  the  vessel  has  been  damaged  to 
2O9*]  *more  than  half  her  value:  "The 
rule  of  permitting  the  assured  to  abandon 
when  the  vessel  has  been  injured  to  more  than 
half  the  value,  does  not  exist  in  England.  It 
was  first  adopted  in  this  country  from  a  simi- 
lar rule  in  relation  to  an  insurance  upon  the 
cargo,  in  some  of  the  other  maritime  coun- 
tries of  Europe  ;  and  among  others  in  France, 
according  to  Pothier  ;  and  it  is  now  adopted 
as  a  part  of  the  maritime  law  of  France,  in 
terms,  by  the  more  recent  Commercial  Code 
of  Napoleon ;  except  that  the  new  code  re- 
quires that  the  loss  should  be  at  least  three 
quarters  of  the  value  of  the  property  assured, 
to  authorize  an  abandonment  on  that  account. 
(Code  du  Commerce,  art.  369.)  He  says  :  '  The 
courts  of  this  country  should  be  careful  how 
they  depart  from  the  established  rule,  or  they 
will  find  the  underwriters  and  the  assured 
Again  involved  in  the  ruinous  litigation  which 
the  adoption  of  a  fixed  and  certain  rule  was 
intended  to  obviate.'  " 

As  to  the  impossibility  of  repairing  the  ves- 
sel at  St.  Thomas,  the  Chancellor  says  :  "In 
the  case  now  under  consideration,  however, 
there  was  no  impossibility  of  repairing  the 
vessel,  on  the  ground  that  she  was  in  a  place 
where  there  was  no  money  to  borrow,  or  work- 
men or  material  to  be  procured  on  credit,  to 
make  the  repairs.  Here  the  vessel  was  in  one 
of  the  regular  ports  of  destination,  with  her 
cargo  on  board  when  she  arrived  in  a  disabled 
state ;  the  impossibility,  if  any,  of  procuring 
funds  or  credit  to  make  the  repairs,  arose  from 
the  fact  that  the  master,  either  by  his  own 
fault  or  the  improvidence  of  his  owners,  was 
not  only  deprived  of  the  benefit  of  his  and 
their  personal  credit,  but  was  divested  of  all 
the  other  means,  except  the  vessel  itself,  which 
the  law  places  under  his  control,  for  the  repair 
and  preservation  of  the  ship.  I  therefore  con- 
cur with  Mr.  Justice  Bronson,  in  the  opinion 
expressed  by  him  in  the  Supreme  Court,  that 
this  was  not  a  proper  case  for  converting  what 
was,  in  fact,  only  a  partial  loss,  into  a  total 
loss."  "The  principle  of  submitting  it  to  a 
jury  in  each  case,  to  decide  what  a  prudent 
owner  would  do,  for  the  purpose  of  determin- 
ing the  right  of  the  assured  to  abandon,  would 
necessarily  lead  to  ruinous  litigation  and  would 
deprive  both  the  insurers  and  the  assured  of 
all  the  benefits  of  the  rule  as  to  the  extent 
27O*]  of  *repairs  exceeding  half  the  value 
of  the  vessel."  "I  think,  therefore,  that  the 
judgment  is  erroneous  and  should  be  reversed  ; 
and  a  venire  de  novo  awarded  to  enable  the 
assured  to  recover  his  actual  damages  as  for 
the  partial  loss  only." 

With  this  opinion  of  the  Chancellor,  Sena- 
tors Verplanck  and  Wager  concurred  in  hold- 
ing, as  did  the  Supreme  Court,  that  the  under- 
writers were  not  discharged  by  the  unsea- 
worthiness, as  the  loss  was  not  actually  occa- 
sioned by  the  want  of  the  anchor.  They 
also  concur  with  him  as  to  the  liability  of  the 
underwriters  for  a  partial  loss  only,  but  as  to 
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the  deduction  of  one  third  they  say  nothing. 
On  the  question  being  put,  "  Shall  this  judg- 
ment be  reversed  ?"  all  the  members  of  the 
court,  with  one  exception,  voted  in  the  affirma 
live,  and  the  judgment  of  the  Supreme  Court  wax 
reversed  accordingly. 

E^"  The  manner  in  which  the  Chancellor 
has  stated  the  second  question  in  this  case, 
might  lead  one  to  suppose  without  an  exam- 
ination of  it,  in  extenso,  as  reported  in  other 
courts,  that  the  question  of  deducting  one 
third  new  for  old  had  necessarily  arisen,  or,  at 
least,  had  been  discussed  in  some  shape  by  the 
counsel  or  the  court  below.  No  trace,  how- 
ever, is  found  in  the  report  of  the  case,  either 
in  15  Wend.,  or  in  20  Wend.,  in  the  Court  of 
Errors,  that  such  a  point  was  made  in  the 
Superior  Court,  on  the  trial  of  the  cause, 
or  on  the  argument  in  the  Supreme  Court, 
or  even  on  the  argument  in  the  Court  of 
Errors.  Yet  the  Chancellor  thus  states  the 
question,  in  his  opinion:  "2.  Whether  the 
master  was  justified  in  selling  the  vessel,  for 
the  want  of  funds  to  repair,  in  her  third  port 
of  discharge  after  the  commencement  of  the 
risk  ;  although  the  actual  cost  of  repairs  at 
that  port,  deducting  one  third  new  for  old, 
would,  if  the  master  had  been  furnished  with 
funds,  or  had  possessed  the  ordinary  means  of 
obtaining  them,  have  been  less  than  half  the 
value  of  the  vessel,  as  fixed  by  the  parties  in 
the  policy." 

Now,  if  there  were  no  other  objection  to 
the  decision  of  the  Court  of  Errors  in  this 
case  than  the  mode  in  which  the  question  of 
one  third  new  for  old,  is  thus,  in  the  Chan- 
cellor's statement  of  the  second  question,  smug- 
gled into  the  cause,  that  alone  ought  to  strip 
it  of  a  large  share  of  the  respect  *which  [*27 1 
we  in  general  entertain  for  the  decisions  of  the 
Court  of  Errors,  and  those  of  the  Chancellor 
himself.  But  we  can  not  and  we  ought  not 
to  remain  silent  where  we  see  a  most  material 
point,  which  had  not  been  raised  in  either  of 
the  courts  below,  first  started  by  the  highest 
law  member  of  the  Court  of  Errors  ;  argued 
by  him  solus  ;  decided  by  him  alone  ;  no  coun- 
sel heard  upon  it ;  no  deliberation  of  the  other 
members  of  the  court  upon  it ;  and  no  intima- 
tion by  either  of  the  other  two  members  who 
delivered  opinions,  that  such  a  question  was 
or  could  be  legitimately  presented  for  decision. 
Under  such  circumstances,  with  all  our  respect 
for  the  ingenuity,  ability,  and  we  might  add, 
adroitness,  displayed  in*  the  Chancellor's  opin- 
ion, yet,  as  to  his  opinion  on  that  point,  the 
very  manner  of  its  introduction  should  de- 
prive it  of  all  authority  as  a  precedent  in  our 
commercial  jurisprudence.  If  the  Chancellor 
deemed  this  question  of  the  deduction  of  one 
third  fairly  presented  to  the  court  by  the  facts 
in  the  case,  why  did  he  not  move  for  a  reargu- 
ment  of  the  cause,  as  to  that  particular  point  ? 
This,  it  must  be  admitted,  is  the  ordinary 
course  in  courts  of  superior  jurisdiction,  where 
a  question  deemed  material  to  the  decision  of 
a  cause  has  been  overlooked,  or  but  slightly 
argued  by  counsel,  the  court  comes  to  consider 
it  as  a  material,  or  perhaps,  the  turning  point 
in  the  cause.  To  do  otherwise,  seems  to  be 
not  only  an  injustice  to  the  counsel,  but  a  pos- 
itive wrong  to  the  party  against  whom  the  de- 
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vision  may  be  made.  It  is  to  decide  his  cause 
unheard  ;  it  is  to  hear  a  part  of  a  cause  and 
to  decide  the  whole  upon  the  part  remaining 
unheard.  Nor  is  this  the  only  objection  to 
such  a  mode  of  proceeding.  It  exposes  the 
judge  who  pursues  it  to  the  temptation  to 
some  minds  almost  irresistible,  of  showing 
himself,  if  not  "sapienlior  sapientissimis,"  at 
least,  astutior  astutissimis.  It  is  an  open  an- 
nouncement by  the  judge  that  the  counsel, 
notwithstanding  their  study,  research  and  in- 
timate acquaintance  with  the  facts  of  the  case, 
have  mistaken  the  real,  the  true  point  in  it, 
while  he,  the  judge,  has  the  sole  right  of  dis- 
covery. The  practice  on  such  occasions,  of 
ordering  a  reargument,  seems  not  only  to  be 
demanded  by  judicial  gravity  and  deliberation, 
but  by  a  strict  sense  of  justice  to  the  suitors. 
In  this  case  the  assured  had  not  only  a  right 
272*]  to  *be  heard  upon  the  question  of  one 
third  new  for  old,  if  it  were  deemed  an  open 
one  upon  the  facts  ;  they  had  also  a  right  to 
object  to  its  being  raised  for  the  first  time  in 
the  Court  of  Errors,  as  the  objection  might 
probably  have  been  obviated  by  evidence,  or 
the  judge's  charge,  in  the  court  below.  Even 
granting  that  the  rule  of  deducting  one  third 
new  for  old  in  such  cases  of  total  technical 
loss,  in  order  to  ascertain  the  party's  right  to 
abandon,  were  ever  so  well  settled,  the  assured 
had  a  right  to  show,  at  all  events,  that  it  was 
not  applicable  to  a  case  where  repairs  were 
impossible.  He  had  a  further  right  to  con- 
tend that  the  question  of  such  impossibility, 
notwithstanding  the  imputed  negligence  of 
the  assured  in  regard  to  providing  funds  for 
the  purpose  of  repairs,  was  a  question  for  the 
jury,  and  for  the  jury  alone,  to  determine.  Of 
these  questions,  in  their  order. 

But  first,  let  us  see  what  new  force  the  case 
of  Smith  v.  Bell  had  acquired  on  this  subject, 
by  any  subsequent  decisions  in  our  own 
courts,  or  by  such  recognitions  as  could  be 
considered  a  judicial  acquiescence  in  its  au- 
thority. As  to  express  decisions  upon  the 
point,  there  had  been  none  down  to  this  case 
of  The  Am.  Ins.  Co.  v.  Ogden  ;  at  least  none  are 
reported.  And  in  regard  to  judicial  recog- 
nitions of  it  as  a  precedent,  we  have  not  been 
able  to  find  a  single  dictam  of  any  judge  but 
Chancellor  Walworth  himself,  in  support  of 
its  doctrine.  The  first  occasion  which  he 
seized  in  the  Court  of  Errors  to  promulgate 
this  doctrine,  was  in  1829,  in  the  case  of 
Dickey  v.  The  Am.  Ins.  Co.,  3  Wend.,  658.  In 
that  case,  the  Supreme  Court  had  decided,  in 
182oi»  that  "as  the  master  had  repaired  the 
vessel,  and  she  was  in  the  actual  prosecution 
of  her  voyage,  at  the  time  of  abandonment, 
although  that  fact  was  not  then  known  to 
either  party,  the  right  to  abandon  was  gone, 
and  the  assured  was  entitled  only  to  recover 
for  a  partial  loss."  This  decision  was  in  con- 
formity to  that  in  the  case  of  Church  v.  Bedi- 
4nt,  and  in  Peyton  v.  Hallett,  1  Cai.  Cas.,  21. 
(Ante,  p.  246.)  No  question  was  made  as  to 
the  loss  having  been  a  total  technical  one,  and 
entitling  the  assured  to  abandon,  if  the  repairs 
had  not  been  made.  Yet  the  repairs  are 
stated  to  have  been  upwards  of  $14,000 
only,  not  $15,000,  which,  according  to  the 
Chancellor's  calculation  in  this  case,  would 
2  7  3*]  have  been  necessary  to  *make  it  a  total 
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technical  loss.  He  himself  admits  this  case 
of  Dickey  v.  Am.  Ins.  Co.  to  have  been  a  total 
technical  loss.  He  says  (p.  662):  "  There  is 
no  doubt  in  this  case  that  a  technical  total  loss 
had  occurred,  and  that  the  assured  abandoned 
immediately  on  hearing  of  the  disaster."  But 
he  has  prefixed  to  this  admission  the  follow- 
ing pro&mium:  "It  is  a  well-settled  rule  of 
American  insurance  law,  that  if  a  vessel  is 
damaged  by  any  of  the  perils  insured  against, 
so  that  the  necessary  repairs  to  restore  her  to 
her  former  state,  and  render  her  seaworthy, 
will  exceed  three  fourths  of  her  value  before 
the  disaster,  the  owner  is  not  bound  to  repair, 
but  may  abandon  as  for  a  total  loss.  The 
injury  is  usually  spoken  of  as  an  injury  to 
more  than  half  her  value,  because  in  estimat- 
ing the  repairs,  one  third  is  deducted  on  the 
ground  that  the  vessel  is  made  more  valuable 
by  substituting  new  materials  for  old."  Now, 
did  this  case  call  for  any  such  expression  of 
opinion,  as  to  this  mode  of  calculating  repairs, 
so  as  to  determine  the  right  to  abandon  ? 
And  if  it  did,  would  not  the  result  be  the  very 
opposite  of  that  at  which  the  Chancellor  ar- 
rives ?  But  either  way,  this  earliest  expres- 
sion of  the  Chancellor  on  the  subjeft,  is  but  an 
obiter  dictum,  that  adds  no  weight  to  the  de- 
cision of  his  predecessor,  Chancellor  Lansing, 
in  the  case  of  Smith  v.  Bell.  We  come  next 
to  the  case  of  Center  v.  The  Am.  Ins.  Co.,  de- 
cided in  1829. 

In  the  case  of  The  American  Ins.  Co.  v. 
Cental',  4  Wend.,  45,  the  Chancellor  also  has 
discussed  this  and  another  question,  and 
given  us  the  full  benefit  of  his  peculiar  doc- 
trines as  to  both.  He  there  says  (pp.  49-51): 

"This  is  an  action  upon  a  policv  on  the 
freight  of  the  ship  Pallas,  on  a  voyage  from 
New  Orleans  to  Havre  ;  and  the  right  of  the 
plaintiff  to  recover  for  a  total  loss  depends 
upon  the  question,  whether  there  was  a  valid 
abandonment  to  the  underwriters  upon  the 
policy  on  the  ship.  I  shall,  therefore,  pro- 
ceed, in  the  first  place,  to  examine  that  ques- 
tion." 

"From  whatever  source  the  principle  was 
derived,  it  is  now  well  settled  in  this  country 
that  the  assured  may  abandon  for  a  total  loss 
whenever  the  ship  is  injured  by  the  perils 
insured  against,  to  a  moiety  of  her  value. 
But  there  has  been  some  diversity  of  opinion 
as  to  the  mode  of  applying  *the  prin-  P274 
ciple  to  particular  cases.  On  the  trial  of  the 
suit  on  the  ship  policy,  it  was  insisted,  on  the 
part  of  the  underwriters,  that  in  determining 
the  question  of  total  technical  loss,  the  assured 
was  bound  by  the  valuation  in  the  policy  ;  and 
that  he  had  no  right  to  abandon,  unless  the 
expenses  of  repairs,  after  making  the  usual 
deduction,  would  exceed  a  moiety  of  the 
value  as  thus  fixed.  Having  at  that  time  a 
very  imperfect  knowledge  of  insurance  law, 
I1  decided  that  question  against  the  under- 
writer on  the  authority  of  Peele  v.  Merchants' 
Ins.  Co.,  3  Mas.,  27,  which  case  had  then  been 
published  only  in  pamphlet  form.  As  the 
counsel  for  the  assured  were  not  willing  to 
risk  their  cause  upon  Judge  Story's  opinion 

1. — This  cause  was  tried  at  the  New  York  Circuit 
in  Apr.,  1826,  before  the  Chanetllur,  he  being-  then 
one  of  the  circuit  judgvs  of  the  State.  Reporter's 
note. 
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on  that  point,  they  waived  the  benefit  of  my 
decision  in  their  favor  before  the  cause  went 
to  the  jury.  Although  this  question  was  after- 
wards argued  in  the  Supreme  Court,  it  does 
not  properly  arise  upon  the  bill  of  exceptions 
in  this  case;  and  I  merely  notice  it  here  for 
the  purpose  of  saying  that  the  doubts  I  enter- 
tained as  to  the  correctness  of  my  decision  on 
this  question  at  the  trial,  have  not  been  weak- 
ened by  subsequent  investigation  and  reflec- 
tion. The  extent  of  the  injury  is  to  be  calcu- 
lated with  reference  to  the  value  of  the  ship 
before  the  disaster.  Hence  the  application  of 
the  principle  of  deducting  one  third  from  the 
esiimated  expense  of  full  repairs,  for  the  pur- 
pose of  ascertaining  whether  she  is  injured  to 
a  moiety  of  her  value  " 

"  For  the  purposes  of  this  suit,  the  value  of 
the  ship  at  the  time  of  the  disaster  is  fixed  at 
$10,000,  as  estimated  in  the  policy.  It  is  also 
found  by  the  jury^that  the  expense  of  full  re- 
pairs of  the  ship  at  New  Orleans,  including 
copper  at  its  usual  price  at  that  place,  would 
have  exceeded  a  moiety  of  that  sum  after 
making  the  usual  deduction  of  one  third. 
But  full  repairs  could  not  have  been  made  at 
that  port,  Because  no  suitable  copper  was  to 
be  had."  "  The  counsel  for  the  assured  sup- 
pose this  was  a  sufficient  cause  of  abandon- 
ment, although  the  ship  was  not  injured  to  a 
275*]  moiety  of  her  *value.  I  know  of  no 
principle  which  can  authorize  the  abandon- 
ment of  a  vessel,  either  in  port  or  elsewhere, 
because  materials  cannot  be  had  there  to  make 
full  repairs.  If  the  ship  is  not  injured  to  a 
moiety  of  her  value,  it  is  the  duty  of  the  mas- 
ter to  make  her  seaworthy,  and  to  proceed  on 
her  voyage  ;  and  if  the  assured  completes  the 
repairs  afterwards,  the  underwriters  must  pay 
the  additional  expense,  so  as  to  furnish  a  com- 
plete indemnity." 

The  Chancellor,  it  must  be  observed,  him- 
self admits,  that  "  from  the  facts  found  by 
the  jury,  there  was  a  total  loss  of  the  ship, 
viewing  the  case  in  the  most  favorable  light 
for  the  underwriters."  (Per  Walworth,  Chan- 
cellor, 4  Wend.,  p.  52.)  The  deduction  of  one 
third  new  for  old  having  been  made,  the  case 
is  still  within  the  category  of  total  technical 
loss.  Where,  then,  was  the  necessity  or  pro- 
priety of  this  passing  protestando  against  the 
authority  of  the  case  of  Peele  v.  Merchants'  Ins. 
Co.,  decided  by  Mr.  Justice  Story  ?  The  bene- 
fit of  the  Chancellor's  decision  in  favor  of  the 
assured  on  this  point,  had  been  waived  at  the 
trial  before  the  cause  went  to  the  jury.  (p.  50.) 
The  question,  therefore,  of  deducting  one 
third  new  for  old  to  determine  the  right  of 
abandonment  could  not  possibly  arise  in  the 
case.  This  iteration  of  the  doctrine  seems 
also  to  call  in  question  the  weight  and  effect 
given  by  the  jury  to  the  survey  and  report 
of  the  port-wardens,  ship-masters,  and  ship- 
carpenter  at  New  Orleans,  and  leads  us  to  in- 
fer that  if  the  loss  had  not,  after  deducting 
one  third  new  for  old,  exceeded  half  the  value 
of  the  vessel  as  fixed  by  the  policy,  the  Chan- 
cellor would  have  disregarded  the  survey  and 
estimates  at  New  Orleans,  and  have  insisted 
upon  applying  his  and  his  predecessor's  Pro- 
crustean rule  to  this  very  case  of  Tlie  Am. 
Ins.  Co.  v.  Center,  although,  as  the  report 
states  (4  Wend.,  46),  "a  survey  was  held 
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by  the  port-wardens,  assisted  by  three  ship- 
masters and  a  ship  carpenter — associated  with 
the  wardens  at  the  request  of  the  agent  of  the 
insurance  companies  of  N.  Y.  resident  at  New 
Orleans," — "and  the  wardens  and  the  others 
concurred  in  the  opinion  that  the  expense  of 
repair  would  amount  to  nearly  the  full  value 
of  the  ship  ;  and  that  it  would  be  more  to  the 
interest  of  all  concerned  to  abandon  and  have 
her  sold  for  whatever  she  might  bring,  than 
to  put  *upon  her  the  expenses  neces-  f*276 
sary  to  place  her  in  a  seaworthy  condition." 
And  such  is  the  tendency  of  the  remarks  he 
makes  in  page  51,  as  to  the  duty  of  the  master, 
if  he  had  decided  to  repair."  As  if  he,  the 
master,  was  justifiable  in  disregarding  the  re- 
sult arrived  at  by  this  commission  of  survey- 
ors on  the  spot ;  nay,  more,  under  an  obliga- 
tion to  reject  it  and  to  govern  himself  by  the 
rule  insisted  on  by  the  Chancellor,  as  the  cer- 
tain and  invariable  criterion  of  the  right  of 
abandonment.  "If  the  master  had  decided 
to  repair  in  this  case,  what  would  have  been 
his  natural  course  ?  As  he  could  not  recopper 
her  at  New  Orleans,  the  ship  would  have  been 
rendered  seaworthy  for  the  voyage  by  wooden 
sheathing  of  a  proper  thickness  to  receive  the 
copper  afterwards  ;  and  there  being  no  cop- 
per fastening  at  New  Orleans,  iron  fastenings 
must  of  necessity  have  been  used."  What 
master  would  take  such  a  responsibility  after 
calling  a  survey  ?  Why,  if  the  ship  thus 
tinkered,  had  been  wrecked  or  foundered  on 
the  voyage,  is  the  Chancellor  so  very  a  fresh- 
water sailor  as  not  to  know  that  the  master 
could  never  expect  to  get  another  vessel  during 
the  remainder  of  his  life?  And  when  the 
Chancellor  says:  "I  know  of  no  principle 
which  can  authorize  the  abandonment  of  a 
vessel,  either  in  port  or  elsewhere,  merely  be 
cause  materials  cannot  be  had  there  to  make 
full  repairs,"  does  he,  could  he  mean  to  say, 
that  the  question  of  making  repairs  or  hot  in 
such  a  case  is  not  to  be  decided  by  evidence 
of  the  state  of  the  vessel,  by  the  opinions  of 
experts,  and  other  pertinent  matters  to  be  sub- 
mitted to  a  jury  ?  Or,  does  he  really  mean  to 
say  that,  in  such  a  case,  if  the  actual  damage 
is  not,  after  deducting  one  Ihird  new  for  old, 
more  than  half  the  value  estimated  in  the 
policy,  that  then  there  is  no  room  for  the 
question  of  abandonment  ?  It  is  admitted 
that  no  such  rule  exists  or  ever  did  exist  in 
England.  The  courts  of  that  country  have 
paid  more  heed  to  the  rights  of  jurors  in  such 
cases.  They  have  not  sought  to  withdraw 
these  questions  from  their  true  natural  Arbi- 
ters. That  general  principle  is  far  more  im- 
portant than  either  of  the  questions  on  which 
the  Chancellor  thinks  it  so  indispensable  to- 
have  an  uniform  rule. 

But  it  should  also  be  mentioned  that,  in  this 
very  case,  the  Chancellor's  opinion. although  as 
extrajudicial  as  could  well  *be,  did  not  [*277 
pass  without  a  dissentient  voice  from  one  of 
his  colleagues  in  the  Court  of  Errors.  Senator 
Allen,  who  delivered  the  only  other  opinion, 
took  occasion  to  express  his  opposition  to  the 
doctrine  of  the  CJiancettor's  opinion,  on  this 
point  of  deducting  one  third  new  for  old,  al- 
though he  concurred  in  the  unanimous  opin- 
ion of  the  court,  that  the  judgment  of  the 
Supreme  Court  should  be  affirmed. 

LOCKW.  REV.  CAS. 


MARIITME  INSURANCE. 


277 


Senator  Allen  says  (p.  55) :  "  The  value  of 
the  policy  is,  in  general,  a  good  criterion  by 
which  to  judge  of  the  value  of  the  ship  ;  and 
the  expense  of  repairs  at  the  port  where  she 
has  taken  shelter,  is  the  rule  by  which  to  de- 
termine the  amount  of  injury  received,  and  the 
estimate  must  be  such  as  will  fully  reinstate 
the  vessel  with  the  same  or  equally  as  good 
materials,  as  she  was  composed  of  at  the  time 
of  the  disaster.  On  the  subject  of  repairs,  one 
third  new  for  old,  there  appears  to  have  been 
opposing  opinions;  the  case  of  Dupuy  v.  United 
Ins.  Co.,  3  Johns.  Gas.,  182,  on  one  side, 
and  Dunham  v.  Com.  Ins.  Co.,  11  Johns.,  315, 
on  the  other.  But  in  my  view,  the  deduction 
of  one  third  new  for  old  will  hardly  apply  to 
cases  of  abandonment  for  a  total  loss ;  the 
assured  in  such  case  receives  none  of  the  bene- 
fits intended  by  the  rule." 

(Senator  Allen  cites  the  case  from  11  Johns., 
315,  as  though  it  were  a  case  in  which  a  deduc- 
tion of  one  third  new  for  old,  had  been  sanc- 
tioned by  the  Supreme  Court,  in  a  case  of  total 
technical  loss.  But  the  case  was  one  of  par- 
tial loss  and  actual  repair,  and  there  was  no 
claim  of  total  loss,  nor  was  there  any  abandon- 
ment. The  only  question  there  decided,  as  to 
the  deduction  of  one  third,  was,  that  it  was  to 
be  made,  whether  the  vessel  was  new  and  on 
her  first  voyage,  or  was  not.  He  probably 
meant  the  case  of  Smith  v.  Bell.) 

But  it  is  time  to  hear  Judge  Story,  in  support 
of  the  doctrines,  which  he  laid  down  in  Peele 
v.  Mercliants'  Ins.  Co.,  which  the  Chancellor  is 
thus  anxious  to  put  under  outlawry.  In  Peele 
v.  Mer.  Ins.  Co.,  3  Mas.,  70,  after  saying  that 
it  is  a  fixed  rule  that  the  assured  may  abandon 
when  the  vessel  is  injured  to  more  than  half 
her  value,  Mr.  Justice  Story  says  : 

"  But  here  we  are  met  with  two  difficulties 
on  points  of  law,  which  it  is  singular,  consid- 
278*]  ering  the  antiquity  of  the*rule,  should 
not  have  been  long  since  definitely  adjudged, 
as  ,it  is  impossible  that  they  should  not  often 
have  arisen".  The  first  difficulty  is  as  to  the 
mode  of  ascertaining  the  value  of  the  ship. 
The  second  is  as  to  the  mode  of  ascertaining 
the  quantum  of  expense  or  injury.  Is  it  to  be 
the  actual  cost  of  the  repairs,  or  the  actual  cost, 
deducting  one  third  new  for  old  ?" 

"  Upon  the  first  point,  it  is  contended  by  the 
defendant's  counsel  that  the  valuation  in  the 
policy  is  conclusive,  and  affords  the  only  just 
means  of  ascertaining  the  value,  it  being  as 
between  the  parties,  the  agreed  value  of  the 
ship.  The  plaintiffs  deny  this  doctrine,  and 
insist  upon  the  actual  value  of  the  ship  at  the 
time  of  the  loss  as  the  true  value." 

"  Nothing  is  more  familiar  or  more  clearly 
settled  than  the  doctrine  that  the  valuation  in 
the  policy  is  conclusive  in  case  of  a  total  loss  ; 
but  it  is  inapplicable  for  the  purpose  of  ascer- 
taining the  quantum  of  injury  (for  it  is  quite 
another  question  as  to  the  quantum  of  payment 
to  be  made  by  the  underwriters),  in  case  of  a 
partial  loss  of  goods.  When  the  policy  is  on 
goods,  the  invariable  rule  is  to  ascertain  the 
quantum  of  injury  by  the  difference  between 
the  price  of  the  sound  and  damaged  goods  ; 
and  the  reasons  of  the  rule  "have  been  ex- 
pounded with  so  much  force  and  accuracy, 
that  it  would  be  a  waste  of  time  to  repeat 
them. " 
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The  learned  judge  then  says,  that  "  the  real 
object  of  the  valuation  is  to  decide  if  the  ship 
be  worth  repair.  The  law  deems  her  worth 
repair  unless  injured  more  than  half  her  value. 
At  what  time  ?  Surely  at  the  time  of  the  in- 
jury, and  not  at  the  commencement  of  the 
voyage  ;  for  to  that  period  only  can  the  worthi- 
ness of  repair  apply.  The  value  at  the  com- 
mencement of  the  voyage,  might  be  a  third 
greater  or  less  than  at  the  time  of  stranding  ; 
and  thus  the  right  of  abandonment  would  be 
made  to  depend  not  upon  the  proportion  of 
present  value  (to  the  repairs),  but  upon  the 
value  at  a  former  period.  The  ship  might  be 
damaged  three  fourths  of  her  present  value, 
and  yet  an  abandonment  would  not  be  good  ; 
and  on  the  other  hand,  she  might  be  damaged 
only  one  third  of  her  present  value,  and  yet  it 
would  be  good.  It  does  not  strike  me  that 
such  a  state  of  things  is  Consistent  [*279 
with  the  true  meaning  of  the  rule  as  to  the 
half£value." 

"  Then  as  to  the  bearing  of  the  authorities 
on  this  subject ;  I  have  looked  into  all  the 
cases,  and  I  cannot  find  an  instance  in  which 
the  doctrine  as  to  the  half  value  of  the  ship  is 
referred  to  any  other  period  of  the  voyage  than 
that  of  the  happening  of  the  calamity,  or  the 
subsequent  arrival  in  port.  In  short,  to  the 
very  time  when  the  question  arises,  of  repar- 
able or  not  ?  The  very  point  arises  in  Fontaine 
v.  The  Pfienix  Ins.  Co.,  11  Johns. ,  293,  and  the 
learned  Ch.  J.,  Kent,  ruled  at  the  trial,  that 
the  value  at  the  port  where  the  injury  hap- 
pened, and  not  the  valuation  in  the  policy,  was 
to  be  taken  in  applying  the  doctrine  of  aban- 
donment. A  new  trial  was  ultimately  granted 
upon  another  point ;  but  the  inclination  of  the 
court  manifestly  upon  this  point  was,  that  the 
ruling  of  the  Chief  Justice  was  right.  In  the 
absence  of  all  contradictory  authority,  the 
decision  of  his  luminous  and  accurate  mind 
would  go  very  far  to  satisfy  mine,  even  if  I 
entertained,  which  I  certainly  do  not,  any 
doubt  on  the  subject.  The  foreign  writers  also, 
who  have  treated  the  subject,  appear  to  me  to 
have  proceeded  upon  the  tacit  assumption  and 
recognition  of  the  same  doctrine  in  all  their 
reasonings." 

"  Then,  as  to  the  other  point,  whether  the 
actual  cost  of  the  repairs  to  the  owners,  on  the 
cost,  deducting  one  third  new  for  old,  is  the 
rule  by  which  we  are  to  ascertain  the  quantum 
of  injury  or  loss.  That  is  a  point  upon  which 
a  great  deal  may  be  said  on  both  sides.  The 
propriety  of  the  allowance  of  one  third  new  for 
old,  in  cases  where  the  ship  is  not  abandoned, 
or  in  other  words,  in  cases  of  a  partial  loss,  is 
not  contested.  The  rule  itself  is  somewhat 
arbitrary,  and  not  founded  upon  any  exact  cal- 
culation, with  reference  to  the  particular  case. 
The  ship  may  be  almost  or  entirely  new,  and 
then  the  reason  for  the  deduction  would  alto- 
gether cease.  The  ship  may  be  very  old,  and 
then  the  reason  for  a  much  greater  allowance 
would  apply."  "Still  the  rule  is  arbitrary,  andi 
therefore  is  to  be  confined  to  the  cases  where 
the  usage  is  clear,  or  to  cases  which  necessa- 
rily fall  within  their  analogies.  Does  it  then 
enter  as  an  ingredient  into  the  rule  of  abandon- 
ment, where  there  is  a  loss  of  half  the  value?" 

*"In  examining  the  authorities,  it  is  ["*28O 
beyond  all  doubt  that  no  case  in  England  has 
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ever  recognized  any  such  deduction  of  the  one 
third,  except  in  cases  of  a  partial  loss.  In  all 
the  cases  where  the  injury  to  half  the  value  has 
been  in  question,  not  the  slightest  allusion  is 
made  to  any  such  deduction  by  court  or  coun- 
sel. Yet  some  of  these  cases  would  seem  to 
have  called  for  some  expression  in  its  favor,  if 
it  existed.  In  Da  Costa  v.  NewnJiam,  2  T.  R., 
407,  the  deduction  was  held  not  to  apply, 
except  when  the  owner  received  back  his  ship, 
upon  the  plain  ground  that  the  owner  ought 
not  to  pay  where  he  received  no  benefit." 

"  The  question  however  has  arisen  in  Amer- 
ica. InDupuyv.  The  United  Ins.  Co. ,  3  Johns. 
Cas.,  182,  the  point  was  directly  in  judgment, 
and  indeed  formed  the  turning  point  of  the 
cause.  And  it  was  there  held,  by  the  unani- 
mous opinion  of  the  Supreme  Court,  that  the 
deduction  was  not  to  be  made  ;  and  that  it  was 
the  actual  damage  of  expenditure  which  was 
contemplated  by  the  rule,  without  any  refer- 
ence to  the  distinction  of  new  for  old.  That 
decision  was  subsequently  acted  upon  by  the 
court,  and  though  it  was  finally  overturned 
by  the  Court  of  Errors,  it  is  impossible  not  to 
feel,  with  all  due  reverence  for  the  latter 
tribunal,  that  upon  questions  of  this  nature, 
the  learning,  experience,  and  distinguished 
talents  of  the  Supreme  Court  of  N.  Y.,  entitle 
their  judgment  to  very  great  consideration.  I 
have  examined  the  reasons  given  by  the  Court 
of  Errors  for  the  reversal  (2  Cai.  Cas.,  153),  and 
I  am  compelled  to  say  that  they  do  not  con- 
vince my  judgment.  Ego  assentior  Sccewlce. 
The  case  of  Coolidge  v.  The  Gloucester  Ins.  Co., 
14  Mass.,  341,  appears  to  me  to  have  contem- 
plated it  in  the  same  light ;  and  I  take  occasion 
to  add,  that  if  in  that  case,  the  deduction  of 
one  third  new  for  old  had  been  made,  and  the 
valuation  in  the  policy  had  been  taken,  there 
would  not  have  remained  an  expense  of  one 
half  the  value  of  the  ship  to  justify  an  aban- 
donment. My  judgment  upon  the  whole  is, 
that  the  deduction  of  the  one  third  cannot  be 
legally  made  in  cases  of  this  nature  !" 

Now,  upon  the  first  point  discussed  by  Judge 
Story,  viz.  :  in  regard  to  the  rule  of  valuation 
as  to  repairs,  whether  we  are  to  take  the  esti- 
mated value  in  the  policy  as  the  criterion,  in 
281*]  *all  cases,  or  that  of  the  actual  value 
of  the  ship  after  the  disaster,  we  do  not  intend 
to  be  drawn  into  the  debate.  The  authorities 
on  the  one  side  are  the  decisions  of  Judge  Story 
in  this  case,  and  in  the  case  of  Robinson  v.  The 
Commonwealth  Ins.  Co.,  3  Sumn.,  220;  the 
cases  of  Patapsco  Ins.  Co. ,  5  Pet. ,  604  ;  and 
Bradlie  v.  Md.  Ins.  Co.,  12  Pet,,  378.  On  the 
other  side,  these  dicta  of  Chancellor  Walworth, 
and  his  opinion  in  Am.  Ins.  Co.  v.  Ogden,  and 
the  case  of  De  Blots  v.  The  Ocean  Ins.  Co.,  16 
Pick.,  312.  It  may  suffice  to  give  as  to  this 
point  of  value  in  the  policy,  the  following  from 
Chancellor  Kent's  Commentaries,  which  suf- 
ficiently indicates  his  opinion. 

Chancellor  Kent,  in  the  5th  edition  of  his 
Commentaries  (3  Kent's  Com.,  330-331),  in  dis- 
cussing the  rule  "  one  half  of  the  value,"  says: 

"  The  meaning  of  the  words  in  the  rule, 
'  one  half  of  the  value,'  has  been  held  to  be, 
the  half  of  the  general  market  value  of  the 
vessel  at  the  time  of  the  disaster,  and  not 
her  value  for  any  particular  voyage  or  pur- 
pose." 
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And  he  cites  the  case  of  Bradlie  v.  The  Md. 
Ins.  Co.,  12  Pet.,  378,  assenting  to  the  rule 
there  laid  down,  that  "if  the  ship  is  not  or 
would  not  be  worth,  at  the  place  of  repairs, 
double  the  cost  of  repairs,  it  is  a  local  technical 
loss."  He  proceeds.  "  In  ascertaining  the 
value  of  the  ship,  and  the  quantum  of  expense 
or  injury,  difficulties  have  arisen,  and  they 
were  fully  discussed  and  very  clearly  explained 
in  Peele  v.  Mer.  Ins.  Co.  The  valuation  in  the 
policy  is  conclusive  in  case  of  a  total  loss  ;  but 
in  some  respects,  it  is  inapplicable  for  the  pur- 
pose of  ascertaining  the  quantum  of  injury  in 
case  of  a  partial  loss  of  goods.  The  value  of 
the  ship  at  the  time  and  place  of  the  accident, 
is  the  true  basis  of  calculation.1  And  with 
respect  to  the  arbitrary  and  fluctuating  rule  as 
to  the  allowance  of  one  third  new  for  old,  there 
is  no  doubt  of  its  application  in  cases  of  partial 
loss  ;  but  such  a  deduction  is  not  allowed,  and 
does  not  apply  to  cases  of  total  loss." 

Those  pages  (297-300)  embrace  Chan- 
cellor Walworth's  opinion  on  those  points 
which  Chancellor  Kent  seems  to  have  con- 
sidered as  decided  by  the  court.  But,  as  we 
hope  to  have  shown  already,  they  were  mere 
obiter  dicta  in  that  case,  and  not  entitled  to  any 
weight  as  an  adjudication. 

Now,  in  the  case  of  DeBlois  v.  The  Ocean 
Ins.  Co.,  so  much  relied  on  by  ChancellorWfd- 
worth,  Putnam,  J.,  who  delivered  the  opinion 
in  his  turn,  relies  entirelv  and  solely,  for  sup- 
porting the  rule  of  deducting  one  third  in 
cases  of  total  technical  loss,  upon  the  case  of 
Smith  v.  Bell,  as  his  authority.  He  cites  no 
other,  and  he  could  not  at  that  time,  cite  any 
other  from,  our  N.  Y.  Reports,  in  support  of  it. 
He  declines  to  notice  the  opposing  case  of 
The  Patapsco  Ins.  Co.  v.  Southgate,  which  was 
decided  in  the  Supreme  Court  of  the  U.  S.,  at 
the  Jan.  Term,  1831,  although  he  was  deliver- 
ing his  opinion  on  the  same  points  ruled  in 
that  case,  at  the  Oct.  Term,  1834,  when  he 
surely  must  have  read  that  decision.  But.  he 
does  not  even  recognize  its  existence  ! 

Our  learned  Chancellor,  also,  in  the  case  of 
The  Am.  Ins.  Co.  v.  Ogden,  seems  to  have 
been  afflicted  with  the  same  obstruction  of  judi- 
cial vision.  The  case  of  Peele  v.  The  Mer.  Ins. 
Co.,  decided  in  1822,  is  the  latest  and  only  case 
*referred  to  as  sustaining  the  doctrines  [*283 
he  was  assailing;  but  the  case  of  The  Patapsco 

1.— Note  of  Chancellor  Kent  to  this  passage  (3 
Kent's  Com., 330): 

"  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.,  604. 

The  valuation  in  the  policy,  at  the  home  port,  or 
in  the  general  market  of  other  ports,  constitutes  no 
ingredient  in  *ascertaining  whether  the  injury  [*282 
by  the  disaster  is  more  than  one  half  of  the  vessel 
or  not.  (Bradlie  v.  Md.  Ins.  Co.,  12  Pet.,  378.)  This 
decision  pronounced  by  Mr.  Justice  Story,  was  in 
conformity  with  the  doctrine  declared  by  him  in  the 
case  of  Peele  v.  The  Mer.  Ins.  Co.,  3  Mason.  27,  but  a 
different  rule  has  been  adopted  in  Massachusetts  and 
New  York,  in  avowed  contradiction  to  the  decisions 
in  the  federal  courts.  It  is  held  in  the  courts  of  those 
States,  that  the  value  of  the  vessel,  as  agreed  upon 
by  the  parties  and  inserted  in  the  policy,  is  to  be 
taken  as  the  true  value  in  determining  whether  the 
repairs  would  exceed  half  her  value  in  reference  to 
the  question  of  abandonment ;  and  that  it  governs 
as  well  when  the  assured  claims  for  a  total  techni- 
cal loss,  as  when  he  claims  for  a  loss  by  a  total 
destruction  of  the  ship ;  and  further,  that  in  deter- 
mining the  same  question,  the  deduction  of  one 
third  new  for  old,  was  to  be  made  from  the  estimated 
amount  of  the  repairs."  He  cites  as  to  Mass.,  De 
Blois  v.  The  Ocean  Ins.  Co.,  16  Pick.,  312.  N.  Y. : 
Am.  Ins.  Co.  v.  Ogden,  20  Wend.,  287,  297-300. 
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Ins.  Co.  v.  Southgate,,  5  Pet.,  604,  decided  two 
years  after  by  the  Supreme  Court  of  the  U.  S. , 
in  full  affirmance  of  those  doctrines,  by  some 
unaccountable  oversight,  did  not  receive  or 
was  not  deemed  entitled  to  the  Chancellor'*  at- 
tention upon  the  question. 

We  have  thus  far  seen  how  and  when  this 
rule  in  regard  to  deduction  of  one  third  new 
for  old  in  cases  of  total  technical  loss,  had  its 
origin  in  the  State  of  N.  Y.  We  have  seen 
how  far  it  has  been  supported  by  subsequent 
dicta,  in  the  absence  of  decisions,  properly  so 
called,  in  our  courts  down  to  the  case  of  The 
Am.  Inn.  Co.  v.  Ogden.  We  have  shown  that 
the  question  did  not  and  could  not  arise  in  that 
case,  and  the  manner  in  which  it  found  its 
way  there.  We  have  sufficiently  shown  how 
it  becomes  adopted  in  Mass. ;  and  that  so  far 
as  we  have  now  gone,  it  has  found  no  counte- 
nance in  the  Supreme  Court  of  the  U.  S.,  but  a 
direct  and  uniform  negative.  It  is  true  the 
Supreme  Court  of  Mass,  has  adhered  to  it,  in 
form  ;  though  the  question  it  appears,  was 
met  by  their  insurance  companies  after  the 
long  litigation  in  the  case  of  The  Argonaut,  by 
a  special  clause  in  their  policies. 

In  Orrok  v.  The  Commonwealth  Ins.  Co.,  21 
Pick.,  456,  Putnam,  /.  mentions  the  clause  as 
follows  : 

"  It  is  agreed  that  the  insurer  shall  not  have 
the  right  to  abandon  the  vessel  for  the  amount 
of  damages  merely,  unless  the  amount  which 
the  insurer  would  be  liable  to  pay  under  an 
adjustment  as  for  a  partial  loss,  shall  exceed 
half  the  amount  insured."  (21  Pick..  467.) 

"  This  clause,"  says  Putnam  J.,  "  was  intro- 
duced after  the  long  litigation  in  the  case  of 
Peele  v.  The  Suffolk  Ins.  Co.,  1  Pick.,  254,  and 
was  intended,  without  doubt,  to  provide  by 
agreement  for  the  construction  which  the 
underwriters  contended  to  be  right  in  the  case 
relating  to  The  Argonaut.  .They  intended  that 
the  value  in  the  policy  should  be  the  rule 
upon  which  the  calculation  should  be  made  ; 
and  they  intended  that  one  third  new  for  old 
should  be  deducted  ;  and  that  if  the  loss  ex- 
ceeded one  half  of  the  value  in  the  policy,  or 
(as  it  is  expressed)  of  the  amount  insured,  then 
284*]  it  should  *be  a  constructive  total  loss." 
(See,  also,  Hall  v.  Same,  21  Pick.,  472  ;  Rey- 
nolds v.  Same,  22  Pick.,  191.) 

In  South  Carolina,  the  question  has,  so  far 
as  we  have  been  able  to  ascertain,  received  no 
other  judicial  notice  than  is  to  be  found  in  the 
case  of  Cohen  v.  The  Charleston  Ins.  Co.,  1 
Dudley's  S.  C. ,  147.  In  that  case  the  Court  of 
Appeals,  O'Neall,  J. ,  delivering  the  opinion  of 
the  court,  affirmed  the  doctrine  of  the  Supreme 
Court  of  the  U.  S.  He  said  (p.  151):  "  I  have 
do  doubt  that  in  the  case  of  a  claim  for  a  total 
loss,  if  the  repairs  at  the  port  where  they  are  to 
be  made  will  exceed  one  half  the  value  of  the 
actual  value  of  the  vessel  at  that  place  after  she 
is  repaired,  that  the  assured  may  abandon  and 
claim  for  a  total  loss.  The  Patapsco  Ins.  Co. 
v.  Southgate,  5  Pet.,  619."  He  adds,  it  is  true: 

"  But  I  did  not  confine  the  jury  to  this  view; 
I  told  them  that  in  a  claim  for  a  total  loss,  it 
was  questioned  by  able  jurists,  whether  in  as- 
certaining the  amount  of  repairs  one  third  new 
for  old  ought  to  be  deducted  (Phil,  on  Ins.. 
403),  and  that  they  in  this  case  take  the  affirma- 
tive of  the  question  as  granted,  and  deduct 
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one  third  new  for  old,  and  assume  the  value  of 
the  vessel  to  be,  as  it  was  when  she  sailed, 
$3.000.  In  this  point  of  view  the  cost  of  re- 
pairs exceeded  one  half,  for  the  total  cost  was 
estimated  at  $2,400  ;  deduct  one  third,  $800, 
would  leavethe  costof  repairs  $1,600  :  exceed- 
ing by  $100  the  half  of  the  value  of  the  vessel;" 
and  the  motion  for  a  new  trial  by  the  under- 
writers was  dismissed. 

Some  reference  is  made  in  the  Chancellor's 
opinion  in  The  Am.  Ins.  Co.  v.  Ogden,  to  the 
French  law  of  abandonment  for  damages  sus- 
tained by  the  ship  ;  and  he  refers  to  art.  369 
of  the  Napoleon  Code  of  Commerce,  in  a  way 
that  might  lead  one  unacquainted  with  the 
French  law  of  insurance  to  infer  that  it  did 
not  permit  abandonment  unless  the  damage 
exceeded  three  quarters  of  the  value  of  the 
vessel.  This  would  be  an  entire  misapprehen- 
sion of  the  provisions  of  the  French  Code,  and 
contrary  to  all  the  decisions  of  their  courts 
upon  the  subject.  By  the  369th  article  of  the 
Code  du  Commerce,  sec.  3,  it  is  provided  : 

*"  Du  Delaissement.  [*285 

Art.  369.  Abandonment  of  property  insured 
may  be  made, 

1.  In  case  of  capture  ; 

2.  Of  shipwreck  ; 

3.  Of  stranding  with  bilging  (avec  bris); 

4.  Of  innavigability  by  perils  of  the  sea  ; 

5.  In  case  of  arrest  by  a  foreign  power ; 

6.  In  case  of  loss  or  ^deterioration  of  the 
property  insured,  if  the  deterioration  or 
loss  amounts  to  at  least  three  fourths  ; 

7.  It  may  be  made,  in  case  of  arrest  on  the 
part  of  the  government,  after  the  voyage 
commenced." 

Under  the  provisions  of  this  article,  the  facts 
in  the  case  of  The  Am.  Ins.  Co.,  would  have 
constituted  a  clear  case  of  innavigability, 
according  to  the  definition  of  Pardessus. 
"  When,  in  consequence  of  accidents,  the  ship 
is  reduced  to  a  wholly  disabled  condition  (une 
degradation  entiere),  or  that  certain  of  her 
essential  parts  are  in  so  irreparable  a  state  that 
she  can  no  longer  exist  and  accomplish  her 
destination  ( plus  subsister  el  remplir  sa  destina- 
tion), which  is  styled  innavigability,  the  cap- 
lain  may  exercise  the  right  which  we  have  in- 
dicated in  art.  606,  and  ought  to  do  all  in  his 
power  to  procure  another  ship." 

"If  the  damages  (degradations)  are  repar- 
able, and  it  is  necessary  to  raise  a  loan  for  that 
purpose,  he  ought  to  proceed  as  we  have  stated 
in  art.  631,"  &c.  (3  Pardessus  Course  de  Droit 
Commercial,  p.  82,  sec.  644.)  And  so  well  is  it 
understood  in  France,  that  the  mere  inability 
to  raise  funds  by  hypothecation  of  the  ship,  or 
the  want  of  materials  or  workmen,  is  a  good 
cause  of  abandonment  for  innavigability,  that 
the  assurers  of  Bourdeaux  have  inserted  in 
their  policies  a  clause  expressly  to  provide 
against  what  is  called  the  relative  or  construct- 
ive innavigability,  produced  by  inability  to 
procure  funds,  materials,  or  workmen  for  re- 
pairing. Le  Monnier,  Commentaire  sur  les 
Principales  Polices  d' Assurance  Maritime  usitei  & 
en  Fi-ance  (Vol.  II.,  p.  2).  "  This  article,  says 
Le  Monnier,  is  in  express  derogation  of  the 
dispositions  of  articles  369  and  375  of  the 
Code  of  Commerce.  And,  under  this  clause 
of  the  Bourdeaux  policy,  excluding  abandon- 
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286*]  meiit  *except  for  inavigability  by  perils 
of  the  sea,  or  absolute  innavigability,  even 
loss  or  damage  to  the  amount  of  three  fourths, 
does  not  give  the  right  to  abandon."  Le  Mon- 
nier  thus  distinguishes  the  two  kinds  of  in- 
navigability :  •' Absolute  innavigability  is  when 
the  ship  is  physically  innavigable — altogether 
incapable  of  being  repaired  and  resuming  her 
voyage.  Relative  innavigability  is  when  the 
ship  is  temporarily  incapable  of  navigating, 
but  nevertheless  susceptible  of  reparation ; 
but  cannot,  whether  on  account  of  destitution 
of  materials  or  workmen,  whether  for  want  of 
money  or  credit,  receive  the  repairs  which  are 
indispensable  to  enable  her  to  proceed  to  sea  ; 
both  of  these  confer  the  right  to  abandon." 
(Vol.  II.,  p.  42,  sec.  268.)  ft  is  admitted  that 
the  English  rule,  also,  admits  the  right  of  aban- 
donment for  a  technical  total  loss,  under  such 
circumstances,  to  be  a  proper  question  for  the 
jury,  according  to  the  facts  of  each  particular 
case,  without  deduction  of  one  third  new  for 
old,  in  determining  the  right  of  abandonment. 
Let  us  now  see  how  stands  the  French  law  and 
the  usage  and  custom  of  other  commercial  na- 
tions as  to  this  deduction. 

A  very-late  writer  on  the  law  of  insurance  in 
France,  M.  Isidore  Alauzet,  in  his  "  Traite 
General  des  Assurances  Maritimes;  Terrestres 
MutueUes  et  sur  la  me,"1  a  work  of  high  reputa- 
tion and  ability,  has  treated  of  it  expressly, 
and  has  given  us  all  requisite  information  upon 
the  subject  so  far  as  France  and  her  depend- 
encies are  concerned.  In  the  second  volume  of 
this  work  (p.  153)  he  says  : 

"  Sec.  322.  In  the  action  authorized  for 
damages  sustained  by  a  ship,  the  code  has  not 
provided  for  a  circumstance  deserving  a  seri- 
ous attention.  All  ships  undergo  every  day,  in 
the  course  of  their  navigation,  a  gradual  decay 
(deperissement),  which  extends  to  all  their 
parts  ;  yet,  if  at  the  moment  of  setting  sail,  the 
ship  ought  to  be  in  a  condition  to  support  the 
voyage  which  she  is  undertaking,  it  does  not 
follow  that  her  hull  must  be  entirely  new,  or 
her  tackle  and  apparel  must  be  in  a  state 
the  most  perfect.  When,  in  consequence  of 
287*]  *damage  for  which  the  assurers  are 
liable,  there  is  occasion  to  replace  objects 
which  have  suffered,  either  an  average  or  a 
total  loss,  the  integral  payment  to  the  assured 
of  the  value  of  the  new  objects  put  in  the 
place  of  old  or  long  used  ones,  will  constitute 
an  evident  benefit  to  the  owner  ;  so  that  there 
are  but  few  policies  in  use  which  have  not  in 
their  printed  forms  an  express  clause  in  this 
respect,  purporting  that  all  replacements  (rem- 
placements),  furnitures  and  workmanship,  with 
which  the  assurers  are  charged,  shall  sustain  a 
reduction  of  one  third  upon  the  actual  proved 
cost  at  the  place  of  repairing,  as  a  compensa- 
tion for  the  difference  between  old  and  new." 

This  clause  has  been  criticized  by  M.  Dage- 
ville  : 

"In  general,"  he  says,  "the  assured  gains 
nothing  by  having  new  for  old  ;  new  wood, 
which  is  put  upon  old,  does  not  render  the 
latter  any  better ;  an  old  anchor,  which  has 
been  well  tried,  is  preferable  to  the  uncertain 
merit  of  a  new  one.  The  assured  may  gain 

1.— "A  general  Treatise  upon  Assurances  Mari- 
time, Terrestrial,  Mutual  and  upon  livea."  By  Is- 
idore Alauzet,  avoeat,  &<?.,  Paris,  1843. 
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something  in  respect  to  sails  and  cordage  ;  but 
to  this  time  no  attention  has  been  paid  to  these 
feeble  ad  vantages."  (Dageville,  Vol.  IV.,  p.  7.) 
"  In  effect,  continues  M.  Alauzet,  we  do  not 
find  that  any  ancient  author  has  spoken  of 
such  a  clause,  nor  is  it  to  be  found  in  any  of 
the  precedents  of  policies  which  have  come 
down  to  us.  We  do  not,  nevertheless,  concur 
with  the  opinion  of  M.  Dageville ;  but  we 
ought  to  rectify  what  his  observations  contain 
inaccurate  in  point  of  fact.  In  the  clause  under 
consideration,  anchors  are  always  excepted  ; 
no  deduction  is  made  from  the  price  of  new 
anchors  ;  where  the  reduction  takes  place  upon 
isolated  objects,  replaced  in  kind,  such  as  a 
cable  or  a  sail,  the  clause  appears  entirely  rea- 
sonable ;  and  in  the  case  of  repairs  put  upon 
the  hull  of  the  ship,  such  a  reduction  may 
sometimes  prove  a  hardship  ;  even  then,  how- 
ever, the  criticism  will  not  be  always  applica- 
ble." 

"  However  this  may  be.  if  the  clause  is 
inserted,  it  is  valid  ;  but  in  the  absence  of  all 
stipulation,  can  the  assurer  claim  a  deduction 
from  the  assured  upon  the  cost  of  repairs,  with 
the  view  to  compensate  for  this  difference 
between  the  old  and  the  new  ?  The  Court  of 
Aix  has  resolved  this  question  affirmatively. 
(Aix,  28  June,  1831  ;  Journal  du  Palais,  Vol. 
XXIII.,  p.  1754.)  It  is  in  opposition,  upon  this 
point,  with  the  *Court  of  Cassation,  [*288 
which  has  decided  that  where  the  policy  is 
silent,  the  assurer  is  liable  to  repay  the  inte- 
gral amount  of  the  expenses  incurred,  without 
any  deduction  from  the  price  founded  upon 
the  general  usage  of  commercial  places.  (Cas- 
sat.,  13  July,  1829  ;  Journal  du  Palais,  Vol. 
XXII.,  p.  1238.)  We  can  not  but  approve  this 
doctrine  ;  however  equitable  such  a  clause  may 
appear,  it  is  impossible  for  us  to  find  in  the  law 
itself  any  provision  authorizing  us  to  supply 
it." 

Such  scruples,  with  respect  to  ' '  supplying 
new  clauses "  in  effect,  to  policies  of  insur- 
ance, may  seem  overstrained  to  those  who  can 
admit  that  Chancellor  Lansing  had  a  right  to 
supply  the  new  and  unheard  of  rule  in  Smith 
v.  'Bell,  and  still  more  to  those  who  admire 
the  "  happy  audacity"  with  which  Chancellor 
Walworth  has  pushed  the  doctrine  of  the  value 
in  the  policy  being  the  sole  criterion  by  which 
the  right  of  abandonment  is  to  be  tested. 
Whence  did  he  derive  this  rule  for  our  courts 
in  N.  Y.,  when  in  the  case  of  Center  v.  Tlie 
Am,.  Ins.  Co.,  at  the  N.  Y.  Circuit,  he  first 
sought  to  introduce  it  ?  No  such  rule  had  then 
been  sanctioned  by  judicial  decision  in  the 
courts  of  N.  Y.  On  the  contrary,  the  only  case 
then  extant  in  our  books  upon  that  subject, 
was  that  of  Fontaine  v.  The  Phcenix  Ins.  Co. , 
11  Johns.,  293.  In  that  case,  which  was  tried 
before  Ch.  J.  Kent,  at  the  N.  Y.  sittings,  in 
Nov.,  1813,  he  charged  the  jury  upon  the  facts 
of  the  cause,  as  follows  : 

"That  the  remaining  question  would  be, 
whether  there  had  been  a  partial  or  a  total 
loss.  That  the  vessel  was  driven  ashore  by  a 
tempest,  .and  the  surveyor  certified  that  she 
ought  to  be  sold  ;  that  such  certificate  was  not 
conclusive,  but  if  made  bona  fide,  it  was  strong 
evidence.  Presuming  it  to  be  an  honest  sur- 
vey, it  stated  that  the  vessel  could  not  be  got 
off  and  repaired  for  half  her  value  ;  that  the 
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value  to  be  taken,  in  estimating  whether  she 
could  be  got  off  and  repaired  for  one  half,  was 
not  the  value  specified  in  the  policy,  but  the 
value  at  Martinique,  where  the  injury  hap- 
pened. It  Was  immaterial  whether  she  was,  in 
fact,  got  off  for  $100  or  nothing.  The  case  at 
the  time  of  the  survey  appeared  desperate,  and 
the  good  fortune  of  the  subsequent  purchasers 
could  not  destroy  the  right  of  the  plaintiff." 
Not  a  word  in  regard  to  the  deduction  of  one 
1381)*]  third  new  for  old,  in  fixing  *the  half 
value,  is  to  be  found  in  the  charge  of  the  Chief 
Justice.  The  case  of  Smith  v.  Bell  was  ex- 
humed, on  the  argument  before  the  Supreme 
Court,  by  one  of  the  counsel  for  the  defend- 
ants ;  but  only  on  the  point  of  valuation  ac- 
cording to  the  policy.  It  seems,  as  to  the  other 
point,  to  have  been  tacitly  repudiated.  The 
plaintiffs  having  obtained  a  verdict  for  a  total 
Joss,  a  motion  for  a  new  trial  was  made,  and  it 
was  granted  solely  on  the  ground  that  the 
trade  in  which  the  vessel  was  engaged  was  in 
violation  of  the  Act  of  Congress,  interdicting 
commercial  intercourse  between  the  U.  8.  and 
•Great  Britain  and  France  and  their  dependen- 
cies (of  Mar.  1.  1809).  Yates,  J.,  who  delivered 
the  opinion  of  the  Supreme  Court,  thus  con- 
cludes, after  discussing  the  illegality  of  the 
trade  : 

"Although,  on  the  other  points,  I  am  in- 
clined to  think  the  case  is  with  the  plaintiffs, 
yet  the  objection  made  by  the  defendant's 
counsel  on  the  ground  of  forfeiture,  being 
insurmountable,  it  cannot  change  the  result ; 
a  new  trial  must  therefore  be  granted,  with 
costs  to  abide  the  event."  (11  Johns.,  301.) 

And  now,  if  we  had  not  renounced  the  con- 
troversy as  to  the  value  in  the  policy,  we 
might  pause  here,  and  in  the  absence  of  all 
intermediate  judicial  decision,  we  should  be 
entitled  to  demand  by  what  right,  by  what 
authority,  by  what  new  patent  of  paramount 
jurisdiction,  the  learned  Chancellor  in  the  case 
of  the  Am.  Ins.  Co.  v.  Oyden,  in  the  Court  of 
Errors  in  1829,  uses  the  following  extraordi- 
nary language.  Speaking  of  the  rule  of  the 
valuation  in  the  policy  being  the  exclusive 
one,  he  says:  "The  courts  of  this  country 
should  be  careful  how  they  depart  from  the 
established  rule,  or  they  will  find  the  under- 
writers and  the  assured  again  involved  in  the 
ruinous  litigation  which  the  adoption  of  a  fixed 
and  certain  rule  was  intended  to  obviate." 

"  Depart  from  the  established  rule  !  "  Have 
we  not  already  shown  that  this  "fixed  and 
certain  rule "  had  found  no  resting  place  in 
England  ;  none  in  the  courts  of  this  country, 
until  thus  attempted  to  be  foisted  upon  us, 
first  in  the  case  of  Center  v.  The  Am.  Ins.  Co., 
and  next  in  this  very  case  of  The  Am.  Ins.  Co. 
29O*]  v.  Ofjden  ?  that  no  court  in  the  *Union 
had  adopted  it  but  the  Supreme  Judicial  Court 
of  Mass.  ?  that  however  well  it  may  be  settled 
there,  it  is  settled  the  other  way  in  the  Su- 
preme Court  of  the  U.  S.,  and  that  it  has  never 
yet  been  legitimately  adopted  by  any  other 
State  court  ?  that  all  these  dicta  of  the  Chan- 
<xUor  are  of  no  authority  as  judicial  exposi- 
tions of  the  law  in  that  respect,  and  ought  to 
be  adjudged,  as  the  French  courts  say,  "  non- 
recevables  ?  " 

As  to  the  other  point,  on  which  we  are  com- 
bating the  doctrine  and  the  authority  of  Smith 
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v.  Bell,  we  regard  that  case  as  a  monstrous  ab- 
surdity— founded  upon  a  ludicrous  misappre- 
hension of  Chancellor  Lansing,  in  regard  to 
the  grounds  of  the  decision  in  Du  Costa  v. 
NewnJuim.  It  is'  not  only  absurd,  but  it  is 
positively  unjust.  The  same  reasoning  that 
would  establish  such  a  deduction  of  one  third 
in  the  case  of  a  total  technical  loss,  might  be 
invoked  with  equal  force  in  favor  of  the  deduc- 
tion, where  the  ship  foundered  at  sea  and  went 
down  to  the  unfathomed  caves  of  ocean, 
after  losing  all  her  spars,  tackle  and  apparel. 

But  we  have,  perhaps,  already  pursued  this 
subject  at  greater  length  than  the  intrinsic  im- 
portance of  the  question  may  seem  to  justify. 
It  is  not,  however,  on  account  of  the  magni- 
tude of  this  single  question  that  we  have  thus 
dwelt  upon  it.  It  is  because  we  have  sought 
to  trace  and  to  expose  this  dangerous  attempt 
at  judicial  legislation.  It  is  because  we  feel 
the  force  and  the  obligation  of  the  sentiment 
of  Alauzet:  "However  equitable  such  a  clause 
may  appear,  it  is  impossible  for  us  to  find  in 
the  law  itself  any  provisions  authorizing  us  to 
supply  it." 

One  word  only,  as  to  the  remaining  ground 
upon  which  the  Chancellor,  in  this  case  of  The 
Am.  Ins.  Co.  v.  Odgen,  places  his  vote  for  re- 
versing the  judgment  of  the  Supreme  Court, 
viz. :  the  laches  of  the  owner  of  the  vessel  in 
not  providing  funds  at  St.  Thomas  for  the  re- 
pairs. Mr.  Justice  Bronson  had  previously 
taken  a  somewhat  broader  ground,  and  held 
that  the  mere  inability  to  procure  funds  for 
that  purpose,  was  not,  of  itself,  a  sufficient 
ground  of  abandonment,  in  a  port  of  destina- 
tion. He  does,  in  his  dissenting  opinion,  it  is 
true,  talk  of  the  assured  as  "sending  out  his 
vessel  without  furnishing  the  master  with  a 
single  dollar  *to  pay  any  necessary  [*291 
expenses;  having  no  credit  with  his  corres- 
pondent, the  consignee,  nor  with  anyone  else;" 
and  he  adds:  "And  he  is  still  permitted  to  re- 
cover as  for  a  total  loss  on  the  single  ground 
of  the  inability  of  the  master  to  procure  the 
necessary  funds  to  make  repairs."  (15  Wend., 
p.  541,  542.)  The  Chancellor  rather  narrows 
this  ground,  and  puts  it  upon  the  laches  of  the 
owner,  in  the  particular  case,  not  in  having 
neglected  to  furnish  the  master  with  funds  on 
his  sailing,  but  with  not  having  provided  funds 
at  the  port  of  destination,  or  rather  at  this 
"one  of  the  ports"  of  destination.  As  if, 
where  a  small  vessel  like  this  is  trading  to  and 
from  some  half  dozen  ports  of  destination,  it 
was  a  neglect  sufficient  to  avoid  a  policy  that 
the  owner  does  not  provide  a  fund  at  each 
of  those  ports  of  destination,  equal  to  half  the 
value  of  the  vessel,  in  case  of  damage  by  perils 
of  the  sea;  for  such  a  disaster  is  as  likely  to 
compel  the  vessel  to  take  shelter  in  any  one  of 
those  ports  as  another;  and  thus  he  would  be 
under  equal  obligation  to  provide  such  an 
amount  of  funds  at  all,  as  at  any  of  her  in- 
tended ports  of  destination. 

But  if,  upon  the  facts  of  this  case,  a  question 
of  laches  in  the  owner  does  occur,  in  not  pro- 
viding those  funds  for  repair — though  we  can 
see  no  warrant  for  the  imputed  neglect — still, 
this  was  a  question  for  the  cognizance  of  the 
jury,  and  not  to  be  decided  by  the  court.  No 
decision  is  cited  that  makes  such  an  omission 
a  fatal  objection  to  a  recovery  for  a  total 
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technical  loss,  and  still  less,  that  it  is  to  be 
taken  for  matter  of  law.  What  more  legiti- 
mate question  for  a  jury  than  this  of  negli- 
gence, which,  it  was  contended,  had  led  to  the 
necessity  of  the  sale  of  the  vessel?  The  ques- 
tion of  the  materiality  of  certain  information 
withheld  from  the  underwriters,  in  the  case  of 
WaMen  v.  The  Firemen's  1m.  Co.,  12  Johns., 
513,  was  held  by  Chancellor  Kent  and  the 
Court  of  Errors  to  be  a  question  exclusively 
for  the  jury,  under  the  charge  of  the  court,  as 
a  question  of  fact,  (Ante,  pp.  253-4.) 

To  conclude,  we  may  in  reference  to  this 
part  of  (he  case,  say  in  the  words  of  Chancellor 
Kent,  on  that  occasion:  "It  is  for  this  principle 
that  I  feel  solicitous;  and  not  for  anything  in 
292*]  *this  particular  cause.  The  case  before 
us  is  of  trifling  consequence;  but  the  distinc- 
tion I  have  suggested  goes  to  the  very  root  and 
essence  of  trial  by  jury." 
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PERKINS 

v. 
THE    WASHINGTON   INS.  CO.— 4  Cow., 

645,  on  appeal. 
Not  reported  in  Chancery. 

Vire  Insurance — Commencement  of  Risk. 

rpHE  defendants,  an  Insurance  Company  in 
J-  the  City  of  N.  Y.,  appointed  a  surveyor  in 
Savannah,  Ga.,  and  by  their  President  empow- 
ered him  to  make  contracts  of  insurance 
against  fire,  to  take  effect  from  the  time  when 
the  premium  should  be  paid,  and  should  be 
received  at  N.  Y. ;  provided  the  office  should 
recognize  the  rate  of  premium  and  should  be 
otherwise  satisfied  with  the  risk.  The  sur- 
veyor advertised,  at  Savannah,  the  terms  on 
which  the  Company  would  insure,  and  sub- 
scribed himself  as  agent  of  the  Company  at 
Savannah;  mentioning  that  they  would  insure 
through  him.  P.,  the  plaintiff,  paid  the  usual 
premium  of  insurance  on  certain  goods  on  the 
5th  of  Jan.,  1820,  to  the  surveyor,  who  gave  a 
receipt  for  the  money,  describing  himself  as 
agent  of  the  Company,  and  specifying  the 
consideration  and  object  of  the  receipt;  but 
before  the  premium  was  received  at.N.  Y.  the 
goods  were  consumed  by  fire,  and  the  insured 
afterwards  tendered  the  premium  to  the  Com- 
pany, and  demanded  that  they  should  indem- 
nify him  or  execute  the  contract  of  insurance. 
On  a  bill  filed  upon  that  state  of  facts,  claiming 
indemnity  from  the  Company,  the  Chancellor 
dismissed  the  bill,  holding  that  the  risk  had 
not  commenced;  but, 

The  Court  of  Errors  reversed  the  decree  and 
held  that  the  Company  were  bound  to  indem- 
293*]  nify  the  insured,  although  the  *prem- 
ium  had  not  been  received  by  them  before  the 
loss,  and  that  the  premium  paid  being  accord- 
ing to  their  established  rates,  it  did  not  lie 
with  the  Company  to  say  that  they  would  not 
recognize  the  rate  of  premium  or  would  not 
be  satisfied  with  the  risk ;  and  they  were,  accord- 
ingly, decreed  to  indemnify  the  assured. 
812 


ROBERT 

v. 


TRADER'S    INS.    CO.— In    Ct.   of   E..    17 
Wend.,  631. 

In  8.  Ct.,  9  Id.,  474.    (See  8.  C.  in  S.  Ct.,  9  Wend., 
404,  as  to  other  points.) 

Assigment  of  Policy  of  Insurance  to  Mortgagee — 
Subrogation  of  Mortgagor  to  rights  of  Mortga- 
gee under  a  Judgment  on  the  Policy,  where 
Mortgage  has  been  paid  by  Foreclosure,  &c. , 
the  Assured  having  violated  a  condition  of  the 
Policy. 

THE  plaintiff  in  error,  Robert,  had  procured 
of  the  defendants  in  error,  insurance 
against  loss  by  fire  upon  buildings  owned  by 
him,  and  had  assigned  the  three  policies  with 
the  assent  of  the  insurers  to  secure  a  mortgage 
to  one  Bolton,  upon  the  property  insured.  A 
loss  having  occurred  by  fire,  a  suit  was  brought 
on  the  policies  by  the  assignee,  in  the  name  of 
Robert  the  assured,  and  judgment  obtained 
against  the  Company.  The  assignee,  however, 
instead  of  inforcing  payment  of  the  judgment 
against  the  Company,  coerced  payment  of  the 
mortgage  by  a  foreclosure  in  chancery.  Robert 
thereupon  gave  notice  to  the  defendants  that 
the  mortgage  executed  by  him  had  been  paid 
by  him;  that  payment  had  been  coerced  by  a 
foreclosure  in  chancery,  and  that  he  claimed 
to  be  the  assignee  by  operation  of  law,  of  the 
judgment  rendered  against  the  defendants, 
and  would  require  payment  of  the  same  to  be 
made  to  him.  Upon  receiving  this  notice,  the 
defendants  in  error  made  application  to  the 
Supreme  Court,  at  a  special  term,  for  an  order 
staying  all  further  proceedings  on  the  judg- 
ment. 

The  Supreme  Court  held  that  the  payment 
of  the  mortgage  by  Robert  gave  him  no  in- 
terest in  the  judgment,  and  accordingly  made 
an  order  staying  all  further  proceedings.  Ch. 
*J.  Savage  says :  "The  only  ground  [*294 
upon  which  the  recovery  in  the  Superior 
Court  (upon  the  policy  of  insurance,  9  Wend., 
404)  can  be  sustained  is  that  Francis  Bolton 
was  the  party  in  interest  in  this  suit,  and  not 
Thomas  Robert,  the  nominal  plaintiff.  Thom- 
as Robert  could  not  have  recovered,  having 
violated  one  of  the  conditions  of  the  policies 
by  insuring  the  same  property  in  the  Phoenix 
Ins.  Co.,  without  giving  notice  to  the  plaint- 
iffs in  this  suit  (the  Traders'  Ins.  Co.). 
Whether  he  knew  the  effect  of  such  insurance 
or  not  is  of  no  moment;  it  avoided  the  poli- 
cies, or  rather  would  have  produced  that 
effect,  had  Robert  been  the  party  in  interest. 
Robert,  after  the  assignment  of  the  policies^ 
had  no  interest  in  the  policies  nor  the  moneys 
received.  Payment  of  the  mortgage  gives 
him  no  interest  in  the  judgment — what  effect 
an  assignment  of  it  would  have  had,  it  is  un- 
necessary to  decide." 

The  Chief  Justice  made  an  order,  accord- 
ingly, staying  all  further  proceedings  on  the 
judgment  against  the  defendants  in  error,  on 
their  paying  Bolton  his  taxable  costs. 

To  reverse  this  order,  Robert  sued  out  a 
writ  of  error,  removing  the  record  and  subse- 
quent proceedings  into  the  Court  of  Errors. 
When  the  argument  of  the  cause  was  called 
on,  the  defendants  in  error  objected  that  the 
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court  ought  not  to  entertain  the  writ  of  error 
in  this  case,  but  should  quash  it,  on  the  ground 
that  a  writ  of  error  will  not  lie  upon  a  mere 
order  of  a  court,  like  the  present ;  that  a  rec- 
ord should  have  been  made  up  and  filed,  upon 
leave,  as  if  an  audita  querela  had  been  sued 
out  by  the  Insurance  Company,  and  judgment 
had  been  rendered  in  their  favor ;  and  the  case 
of  Negus,  10  Wend.,  34,  was  cited.  The  court 
took  time  for  advisement,  and  refused  to 
quash  the  writ  of  error,  and  directed  the  ar- 
gument to  proceed ;  after  which  the  opinion 
of  a  majority  of  the  court  was  delivered  by 
Senator  EDW'ARDS. 

He  says  :  "  The  judgment  was  in  the  name 
of  Robert,  and  the  payment  of  the  mortgage 
brought  back  to  him  the  whole  interest  in  the 
judgment  as  effectually  as  it  could  have  been 
by  ^an  assignment,  even  had  that  payment 
been  voluntary  on  the  part  of  Robert ;  but  the 
payment  was  not  voluntary ;  he  was  com- 
pelled to  advance  the  money,  and  he  had, 
therefore,  a  right  to  be  substituted  in  the  place 
295*]  of  Bolton.  Nor  is  he  to  *be  deprived 
of  this  benefit  on  account  of  having  subse- 
quently obtained  another  policy  on  the  same 
property,  and  not  having  given  notice  thereof 
while  the  policies  in  question  were  in  the 
hands  of  Bolton  as  assignee."  "  He  was  not 
the  owner  of  the  policies  when  he  effected 
the  second  policy,  and  therefore  was  under  no 
obligation  to  give  notice  thereof.  The  Su- 
preme Court  have  decided  that  the  omission  to 
give  notice  was  not  a  good  defense ;  that  judg- 
ment has  been  acquiesced  in  by  both  parties." 

The  order  of  the  Supreme  Court  staying  pro- 
ceedings, &c.,  was  thereupon  reversed,  13  to  6. 


ALSTON 

v. 

THE   MECHANICS'   MUTUAL   INS.    CO. 
OF  TROY— 4  Hill,  329. 

In  S.  Ct.,  1  Hill,  510. 

Representation —  Verbal  Promise  of  Future  Con- 
duct *of  the  Insured. 

T?XCEPTIONS  to  report  of  referees,  who 
Jj  admitted  evidence  that  defendant  prom- 
ised, if  the  Company  would  take  the  risk  pro- 
posed, to  discontinue  the  use  of  a  fire-place  in 
the  basement,  and  use  a  stove  instead ;  but 
after  obtaining  the  policy,  used  the  fire-place 
still — in  consequence  of  which  the  building 
was  burnt.  Report  for  defendants. 

The  Supreme  Court  held  the  evidence  ad- 
missible ;  that  a  representation  like  a  war- 
ranty may  be  affirmative  of  the  present  or 
promissory  of  the  future.  On  error, 

The  Court  of  Errors  held  that  a  representa- 
tion in  the  nature  of  a  promise  or  stipulation 
for  future  conduct  on  the  part  of  the  assured, 
must,  in  general,  be  inserted  in  the  policy; 
and  that  the  referees  erred  in  receiving  evi- 
dence by  parol  of  such  an  agreement  to  defeat 
the  policy ;  and  that  their  report  should  have 
been  set  aside  and  a  venire  de  novo  awarded. 

All  the  members  of  the  court  (19)  concurring  in 
this  result,  the  judgment  of  the  Supreme  Court 
was  unanimously  reversed. 
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FANNING  ET  AL.,  Appellants, 

v. 

CONSEQUA,    Respondent  — On    appeal,    17 
Johns.,  511-524. 

3  Johns.  Ch.,  587-614. 

Rate  of  Interest  on  Sales  made  in  Foreign  Cou  n- 
tries,  and  Consignments  made  to  Factors  in 
New  York — Lex  Loci  Contractus — Hmo  far 
Factor  or  Agent  of  Consignee  is  Responsible 
for  Acts  of  his  own  Government;  e.  g.,  an 
Embargo. 

THE  bill  in  this  case  was  filed  in  the  Court 
of  Chancery  by  Consequa,  the  plaintiff 
below,  a  native  merchant  of  Canton,  in  China, 
stating  that  in  Dec.,  1807,  he  shipped  on  board 
a  vessel  at  Canton  a  cargo  of  teas,  consigned 
to  the  defendants,  E.  Fanning,  H.  Fanning 
and  Willett  Coles,  to  sell  for  the  plaintiff,  and 
which  were  received  by  them  as  his  factors. 
It  stated  subsequent  large  shipments  down  to- 
Nov.,  1810,  of  sundry  cargoes  of  tea,  nan- 
keens, &c.,  consigned  to  the  defendants  to  sell 
and  remit  the  proceeds,  and  which  were  re- 
ceived and  sold  by  the  defendants.  That  by 
an  agreement  between  the  plaintiff  and  de- 
fendants, in  relation  to  their  receiving  and 
selling  the  goods  so  consigned  to  them  as  fac- 
tors, they  were  to  sell  the  same  with  all  rea- 
sonable expedition  and  for  the  best  prices,  and 
for  a  reasonable  reward  to  be  retained,  and  to 
remit  the  proceeds  in  specie  to  Canton  ;  and 
for  any  unreasonable  delay,  the  defendants 
were  to  pay  12  per  cent,  interest,  from  the 
time  such  sales  and  remittances  could  reason- 
ably have  been  made ;  that  being  the  rate  of 
interest  where  the  plaintiff  resided,  and  where 
the  contract  was  to  be  fulfilled  by  the  remit 
tances.  Prayer,  that  the  defendants  be  de- 
creed to  come  to  a  full  account,  and  to  pay 
what  shall  be  found  due  to  the  plaintiff,  &c. 

It  was  also  charged  in  the  bill  that  the  de- 
fendants, by  their  agent,  one  Chase,  in  Jan., 
1811,  gave  a  promissorv  note  to  the  plaintiff 
for  $35,717,  at  16  months  after  date,  with  in- 
terest at  12  per  cent.,  which  was  the  lawful 
interest  at  Canton,  *and  that  it  re-  [*297 
mained  unpaid — having  been  given  for  the 
goods  sold  and  delivered  to  the  defendants. 
That  in  Dec.,  1809,  two  other  agents  of  the 
defendants  gave  a  promissory  note  to  the 
plaintiff  at  Canton  for  $39,690,  at  15  months 
after  date  ;  which  note,  when  due,  should  also 
bear  interest  at  12  per  cent.,  and  that  it  was 
also  unpaid,  &c. 

The  defendants,  in  their  answer,  denied  a 
general  partnership  between  them,  but  ad- 
mitted that  they  were  jointly  concerned  in 
shipping,  importing  and  selling  on  commis- 
sion divers  cargoes  of  merchandise,  &c.  They 
stated  various  matters  in  defense,  and  various 
counter  claims,  by  way  of  set-off  and  deduc- 
tion, which  it  is  unnecessary  to  detail ;  the 
only  legal  points  on  which  the  decree  of  the 
Chancellor  was  reversed  in  the  Court  of 
Errors  being  the  rate  of  interest  to  be  charged 
on  the  consignments  to  the  defendants,  after 
the  sales  were  made,  and  the  proceeds  came  to 
the  hands  of  the  defendants. 
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INTEREST. 


With  regard  to  the  Chase  note,  the  Chan- 
-reOor  says  (3  Johns.,  Oh.,  608) : 

"  The  next  objection  is,  that  the  defendants 
are  charged  with  Chase's  note  for  $35,711,  or 
with  goods,  or  with  goods  sold  and  delivered, 
to  that  amount ;  '  whereas,  they  ought  only 
to  be  charged  with  the  same,  as  for  goods 
consigned  to  them,  to  be  sold  for  the  account 
of  the  plaintiff,  and  that  in  that  way,  they  are 
willing  to  account.'  "  The  Chancellor  then  re- 
views the  facts  and  concludes  thus:  "But 
this  point  need  not  be  pursued  farther  ;  for  the 
petition  for  a  rehearing  admits  that  the  defend- 
ants are  responsible  for  the  goods  to  the  amount 
of  the  note,  as  for  a  consignment ;  and  if  in- 
stead of  a  consignment,  the  act  ought  to  be 
deemed  a  sale,  then  there  is  an  end  of  question." 

Upon  this  point,  PLATT,  J.,  who  delivered 
the  only  opinion  in  the  Court  of  Errors,  con- 
curs with  the  conclusion  of  the  Chancellor  ; 
and  that  part  of  the  decree  was  accordingly 
affirmed,  which  allowed  interest  on  the  amount 
of  the  Chase  note,  according  to  the  rate  in 
China.  He  says : 

"I also  fully  concur  with  the  Chancellor, 
that  the  cargo  of  goods  shipped  in  the 
"  Chinese,'  and  for  which  Chase  gave  a  note, 
AS  agent  for  the  appellants,  must  be  deemed 
as  goods  sold  and  delivered  by  Consequa  to 
298*]  them  at  Canton.  Even  *admitting  that 
Chase  had  no  previous  authority  to  make  such 
-a  purchase,  or  to  give  such  a  note  on  their  ac- 
count, yet  as  they  actually  received  and  con- 
verted the  goods  with  full  notice  that  they 
were  sent  by  Consequa  as  goods  sold,  they  are 
justly  charged  with  the  amount,  according  to 
the  invoice  price  ;  and  with  interest  according 
to  the  rate  allowed  in  China  ;  the  contract  of 
purchase  having  been  made  there,  and  the 
price  payable  there." 

In  regard  to  the  rate  of  interest  on  the  rest 
of  the  consignments,  the  Chancellor  decided  as 
follows  : 

1.  "  The  defendants  claim  the  difference  be- 
tween 10  per  cent,  per  annum,  under  the  agree- 
ment which  they  set  up,  and  the  legal  interest 
•of  this  country,  on  certain  notes,  the  amount 
of  which  they  were  prevented  from  remitting 
for  one  year,  by  reason  of  the  embargo.  The 
solid  objection  to  the  claim  is  to  be  found  in 
the  principle  declared  in  Comcay  v.  Gray,  10 
East,  536,  that  in  all  questions  arising  between 
the  subjects  of  different  states,  each  is  a  party 
to  the  public  authoritative  acts  of  his  own 
government,  and  he  is  as  much  incapacitated 
from  making  the  consequences  of  an  act  of  his 
own  state,  the  foundation  of  a  claim  toindem 
nity  upon  a  foreign  subject,  as  he  would  be, 
if  such  act  had  been  done  immediately  and 
individually  by  himself.  Lord  Ellenborough 
said  that  this  same  principle  was  established 
in  Touteng  v.  Hubbard.  3  Bos.  &  P.,  291,  and 
indeed,  we  find  the  principle  declared  in  every 
period  of  the  English  law,  that  every  subject 
is  to  be  deemed  a  party  to  the  laws  of  his  own 
government.  (Bro.  Abr.,  tit.,  Parliament,  pi. 
41;  Dyer,  236,  pi.  148;  9  Co.,  107  a;  Lord 
Mansfield  in  Wadham  v.  Marlowe,  cited  in  8 
East,  314,  n.)  The  force  of  this  doctrine  must 
be  specially  felt  and  acknowledged  in  this 
•country,  where  the  acts  of  the  government  are 
practically,  as  well  as  theoretically,  the  act  of 
the  representatives  of  the  people." 


2.  "  Another  ground  for  rehearing  is,  that 
by  the  decree  the  defendants  are  charged  on 
notes  and  goods  sold  and  consigned,  with  in- 
terest at  the  rate  of  12  per  cent,  per  annum, 
whereas,  the  defendants  ought  not  to  he 
charged,  in  the  case  of  consignments,  where 
the  contract  was  made  here,  with  any  greater 
interest  than  the  lawful  interest  of  this  State.'' 

*"  The  answer  to  this  objection  is,  [*299 
that  it  is  an  acknowledged  rule,  that  interest 
must  be  paid  according  to  the  law  of  the 
country  where  the  debt  was  contracted  and  to 
be  paid,  and  not  where  it  is  sued  for.  The 
cases  cited  by  the  plaintiff's  counsel  show  this. 
The  principle  is  entirely  applicable  to  the  case 
of  consignments.  The  plaintiff  consigns  a 
shipment  to  the  defendants,  and  the  cargo  is 
received  at  Canton  by  the  agent  of  the  defend- 
ants on  their  behalf.  Canton  is  then  the  place 
where  the  contract  is  made,  and  Canton  is  the 
place  where  the  debt  is  to  be  paid.  The  de- 
fendants admit,  in  all  the  cases  of  cargoes 
consigned  to  them,  that  they  were  to  receive 
and  remit  the  proceeds  ;  and  the  interest  for 
which  they  are  chargeable  is  upon  the  sum 
which  ought  to  have  been  remitted,  and  to  be 
computed  from  the  default.  There  is  no  dif 
ference  in  principle,  as  to  this  point,  between 
a  sale  and  a  consignment.  The  contract  is 
equally  made,  and  the  debt  equally  to  be  paid 
in  China  in  the  one  case  as  in  the  other ;  and 
if  we  should  deny  to  the  Chinese  merchant 
his  own  legal  rate  of  interest  on  such  con- 
tracts, we  should  be  doing  him  an  injustice 
which  he  would  not  meet  with  from  the  com- 
mercial part  of  Europe.  To  refuse  to  enforce 
such  foreign  contracts,  as  to  interest,  say  the 
English  Books,  would  put  a  stop  to  all  trade. " 

Upon  appeal  from  this  decree,  the  Court  of 
Errors  reversed  so  much  of  it  as  relates  to  the 
rate  of  interest  on  the  cargoes,  except  that  in- 
cluded in  the  Chase  note. 

PLATT,  J.,  says : 

"The  other  cargoes  have  been  properly  con- 
sidered by  the  Chancellor,  as  consigned  to  the 
appellants,  as  general  commission  merchants, 
under  a  contract  on  their  part,  to  sell  the 
goods  for  account  of  the  (Consignor,  and  to 
remit  the  net  proceeds." 

"  But  in  allowing  interest  according  to  the 
law  of  China,  on  such  net  proceeds,  it  seems 
to  me,  His  Honor,  the  Chancellor,  has  erred  in 
his  application  of  the  rule  of  lex  loci  con- 
tracts." 

Mr.  Justice  Platt  then  examines  the  rule  as 
laid  down  by  Huberus  (De  conflictulegum,VQ\. 
II. ,  bk.  2,  tit.  3),  also  the  English  and  Amer- 
ican cases  on  the  subject.  (Champaut  v.  Lord 
Ranelagh,  Pr.  Ch.,  128;  Robinson  v.  Bland,  2 
Burr.,  *1077;  Thompson  v.  Ketchum,  [*3OO 
4  Johns.,  285  ;  Smith  v.  Smith,  2  Johns.,  235  ; 
Ruggles  v.  Keder,  3  Johns.,  263;  Emory  v. 
Or'eenough,  3  Dall.,  369;  Van  Schaick  v.  Ed 
wards,  2  Johns.  Ch.,  355.) 

"In  ElJtins  v.  E.  J.  Co.,  1  P.  Wms.  395," 
Afr.  Justice  Platt  observes,  "cited  by  the  Chan- 
cellor, it  was  decided  that  for  a  tortious  sale  of 
the  plaintiff 's  ship  in  India  (by  his  agent  there) 
to  the  defendants,  they  should  account  for  the 
value  in  India,  with  12  per  cent,  interest,  ac- 
cording to  the  laws  of  that  country,  deduct- 
ing only  the  charge  of  remittance  to  England, 
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where  the  remedy  was  sought.  But  that  cause 
bears  a  marked  distinction  from  the  one  now 
before  us ;  because,  in  that  case,  the  whole 
transaction  took  place,  and  the  entire  cause 
of  action  arose,  in  India." 

"There  is  no  doubt  of  the  rule  laid  down 
by  the  Chancellor ;  '  that  interest  must  be 
paid  according  to  the  law  of  the  country  where 
the  debt  was  contracted  and  to  be  paid.'  He 
mays,  '  in  this  case,  the  plaintiff  consigns  a 
shipment  to  the  defendants,  and  the  cargo  is 
received  at  Canton,  by  the  agent  of  the  defend- 
ants on  their  behalf.  Canton  is  then  the  place 
where  the  contract  is  made,  and  Canton  is  the 
place  where  the  debt  is  to  be  paid.' " 

"With  great  respect,  it  seems  to  me,  that  His 
Honor,  the  Chancellor,  did  not  advert  to  the 
important  consideration  that  by  the  terms  of 
the  contract  so  made  at  Canton,  the  goods 
were  to  be  brought  to  N.  Y.,  not  for  the  ac- 
count and  at  the  risk  of  the  consignees,  but  to 
be  sold  here,  by  them,  as  factors  or  commission 
merchants,  who  were  to  remit  the  net  proceeds 
to  the  consignor  at  Canton." 

"  Here  the  words  of  Huberus  apply — con- 
traxisse  unusquisque  in  eo  loco  intelligitur,  in 
quo  ut  solveret,  se  obligavit." 

"  I  apprehend  it  is  not  the  case  of  a  debt 
contracted  and  to  be  paid  at  Canton.  The 
contract  was  made  there,  but  it  was  to  be  exe- 
cuted here.  The  parties  had  express  reference 
to  this  country,  as  the  theater  of  operations 
under  the  contract.  Consequa  had  a  right 
{and  he  exercised  it  in  part)  of  drawing  for  and 
receiving  the  net  proceeds  at  N.  Y.,  at  any 
time  before  they  were  remitted  ;  or  he  had  a 
right  to  direct  the  mode  or  channel  of  remit- 
tance, provided  it  was  not  unlawful." 
3O1*]  *"  Hence,  I  infer  that  the  contract 
did  not  oblige  the  consignees  to  pay  the  avails 
of  the  cargoes  to  Consequa  at  Canton.  On 
the  contrary,  this  country  was  the  only  sphere 
of  their  duties  ;  the  res  gestavras  here,  and  they 
were  not  bound  to  do  anything  but  with  a 
reference  to  our  own  laws." 

"  Whether  the  American  embargo  furnished 
any  excuse  for  not  remitting  the  net  proceeds 
of  the  consigned  cargoes,  on  the  amount  col- 
lected on  the  note  (sent  to  the  defendants  for 
collection),  so  as  to  bar  the  claim  for  interest 
during  the  time  in  which  it  was  unlawful  to 
make  such  remittances,  is  a  question  which  I 
think  does  not  arise  in  the  case.  The  appel- 
lants have  laid  no  foundation  for  such  exemp- 
tion ;  because,  for  aught  that  appears,  they 
had  the  use  of  the  money  during  the  embargo, 
and  therefore  ought  to  pay  interest  for  it.  If 
they  had  kept  that  money  distinctly,  as  a  de- 
posit for  Consequa,  then  the  question  would 
have  arisen,  upon  which  I  forbear  to  express 
any  decided  opinion." 

"In  regard  to  the  debt  due  for  goods  sold 
to  the  appellants,  I  have  no  doubt  the  law  is, 
as  stated  by  the  Chancellor,  to  wit:' 'that  in 
questions  arising  between  the  subjects  of  dif- 
ferent states,  each  is  a  party  to  the  public 
authoritative  acts  of  his  own  government,  and 
he  is  as  much  incapacitated  from  making  the 
consequences  of  an  act  of  his  own  state  the 
foundation  of  a  claim  to  indemnity  upon  a 
foreign  subject,  as  he  would  be  if  such  act  had 
been  done  immediately  and  individually  by 
himself.'  (Conway  v.  Gray,  10  East,  536.) 
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But  I  am  not  prepared  to  say  that  an  omission 
to  perform  the  office  of  an  agent  or  commission 
merchant,  where  the  law  forbids  his  acting  in 
that  capacity,  would  subject  the  factor  to  the 
same  hard  rule.  The  absolute  debtor  contracts 
in  his  own  right,  for  his  own  exclusive  benefit 
but  the  consignee  is  the  mere  agent  or  servant 
of  the  consignor,  acting  here  chiefly  for  the 
benefit  and  at  the  risk  of  the  principal,  and  as 
his  representative.  It  therefore  seems  to  me 
very  questionable,  whether  the  acts  of  his  gov- 
ernment ought  to  be  imputed  to  the  agent,  in 
a  question  between  him  and  his  principal." 

"  Upon  the  whole  case,  therefore,  my  opin- 
ion is,  that  the  decree  ought  to  be  reversed,  to' 
the  end  that  in  restating  the  *accounts  [*3O2 
between  these  parties,  the  appellants  be  charged 
with  interest  at  the  rate  of  seven  per  cent,  in- 
stead of  twelve  per  cent,  per  annum,  on  the  net 
proceeds  of  the  goods  consigned  to  them  to  be 
sold  for  the  account  of  the  respondent." 

This  being  the  unanimous  opinion  of  the  court, 
it  was  decreed  accordingly. 


JUDGMENT  CREDITOR. 


HUNTINGTON  ET  AL. 

v. 
FORKSON— 6  Hill,  149. 

In  S.  Ct.,  reported  7  Wend.,  463,  under  the  title  of 
The  People  ex  rel.  Rosekranz  v.  Haskins,  Sheriff 
of  Kensselaer,  on  application  by  judgment  cred- 
itor who  had  offered  to  redeem  lands  sold,  for  a 
mandamus  to  sheriff  to  deliver  a  deed,  &c. 

Judgment  Creditor's  right  of  Redemption  of 
Lands  Sold  under  Execution — Whether  "a 
Rent  Charge  with  Clause  of  Distress"  may  be 
Sold  on  Execution. 

UPON  the  original  motion  for  a  mandamus, 
on  behalf  of  the  redeeming  creditor,  the 
Supreme  Court  held  at  the  special  term,  Nov., 
1831,  that  he  was  entitled  to  a  mandamus  to 
the  sheriff  to  deliver  a  deed.  Mr.  Justice 
Sutherland,  presiding,  decided  as  follows  : 

1.  A  rent  charge,  that  is,  a  rent  reserved 
upon  a  lease  in  fee,  containing  a  clause  to  enter 
and  distrain  for  rent,  is  an  interest  in  land 
which  is  bound  by  a  judgment  and  may  be 
sold  on  execution  as  real  estate,  and  forms  a 
specific  portion  of  the  premises  on  which  it  is 
charged  ;  a  rentseck  is  not  such  an  interest. 

2.  The  provisions  of  the  Revised  Statute,  by 
which  a  creditor  whose  judgment  is  a  lien  on 
a  specific  portion  only  of  any  lot  or  tract  of 
land  sold,  may  redeem  the  whole,  applies  as 
well  to  sales  made  before,  as  since  those  Stat- 
utes went  into  operation. 

3.  If  a  deed  has  been  improvidently  exe- 
cuted to  the  purchaser,  and  a  sheriff  is  subse- 
quently directed  to  execute  a  *deed  to  [*3O3 
the  redeeming  creditor,   the  court  will    not 
direct  the  first  deed  to  be  canceled,  but  leave 
the  creditor  to  enforce  his  rights  as  he  shall 
be  advised.  A  mandamus  was  granted  accord- 
ingly, Mr.  Justice  Sutherland  observing:  "  We 
never  order  a  deed  to  be  canceled,  given  under 
such  circumstances.     It  may  be  questionable 
whether  the  court  have  authority  to  make 
such  an  order." 
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The  question  of  the  right  of  Rosekranz  to 
redeem  was  afterwards  brought  before  the 
Supreme  Court  upon  a  special  verdict  in  this 
action  of  ejectment,  in  which  the  purchasing 
creditor,  Huntington  and  Payne,  the  debtor  in 
the  judgment  under  which  Huntington  bought 
were  plaintiffs,  and  Forkson,  the  tenant,  de- 
fendant. 

That  court  held,  as  before,  that  Rosekranz 
had  the  right  of  redemption  and  rendered 
judgment  against  the  plaintiffs  for  the  reasons 
stated  in  their  opinion  on  the  foregoing  motion 
for  the  mandamus.  Huntington  and  Payne 
thereupon  brought  error.  (6  Hill,  149-150.) 

The  Court  of  Errors  held  as  follows  : 

1.  Under  the  Act  of  1820,  Relating  to  the 
Redemption  of  Lands  sold  on  Execution,  a 
creditor  whose  judgment  was  a  lien  on  only 
a  part  of  the  premises  sold,  acquired  no  right 
to  redeem  the  whole. 

2.  The  provision  in  the  Revised   Statutes 
giving  this  right  applies  only  to  sales  made 
after  the  first  of  Jan.,  1830,  and  was  not  in- 
tended to  operate  retrospectively,  so  as  to  in- 
terfere with  purchases  previously  made  ;  and 
the  lands  in  question  having  been  sold   on 
execution  in  Oct.,   1829,  a  judgment  creditor, 
whose  lien  extended  only  to  a  portion  of  the 
property  sold,  and  who  sought  to  redeem  the 
whole  under  the  Revised  Statutes,  had  no  such 
right  of  redemption." 

As  to  whether  a  rent  charge  reserved  upon 
a  lease  in  fee  can  be  sold  on  execution  as  real 
estate  and  redeemed  by  a  judgment  creditor, 
the  two  Senators  who  delivered  opinions,  de- 
clined to  examine  the  question. 


3O4*]        JUSTICE'S  JUDGMENT. 


NOTES  v.  HEWITT— 18  Wend.,  141. 

Reversal  of  Justice's  Judgment  by  Common  Pleas 
on  Certiorari,  of  Judgment  of  Common  Pleas 
and  Supreme  Court  by  Court  of  Errors — Juris- 
diction of  Supreme  Court  in  such  Case  on 
Question  of  Fact  before  Justice — Defendant 
Discharged,  called  as  Witness. 

TERROR  from  the  Supreme  Court.  Trespass 
-Lj  originally  for  the  taking  of  a  horse.  The 
question  in  the  case  was  whether  the  horse 
belonged  to  Hewitt  or  one  Lane.  When  the 
plaintiff  rested,  no  evidence  having  been  given 
connecting  Noyes  with  the  taking,  it  was 
moved,  on  that  ground,  that  he  be  discharged 
from  the  suit,  he  being  the  plaintiff  in  the 
execution  under  which  the  property  had  been 
taken.  The  justice  accordingly  discharged 
him,  instead  of  directing  the  jury  to  find  a 
verdict  in  his  favor.  Noyes  was  then  sworn 
as  a  witness,  and  from  the  evidence  given  sub- 
sequent to  his  discharge,  it  appears  that  the 
horse  was  sold  under  the  execution  and  that 
he  purchased  him,  and  that  the  amount  was 
applied  on  the  execution.  The  case  was  sub- 
mitted to  the  jury,  who  found  a  verdict  of  "no 
cause  of  action,"  on  which  the  justice  entered 
judgment  against  the  plaintiff  for  the  costs  of 
suit  On  certiorari  to  Orleans  C.  P.,  the  court 
reversed  the  judgment  of  the  justice  and  gave 
judgment  for  costs  against  both  Noyes  and 
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Pettingell  the  other  defendant,  who  brought 
writ  of  error  to  the  Supreme  Court,  which 
affirmed  the  judgment  of  the  C.  P.  in  the  fol- 
lowing pithy  opinion,  per  Nelson,  J.: 

"The  subject  of  the  dispute  was  a  horse. 
The  jury  must  have  found  that  the  plaintiff 
Hewitt  was  not  the  owner.  The  C.  P.  held 
he  was  the  owner.  If  this  be  considered  a 
question  of  fact,  the  judgment  of  the  C.  P. 
must  be  affirmed  ;  and  if  a  question  of  law, 
then  I  think  they  were  right.  So  that  in 
either  view,  the  judgment  must  be  affirmed." 

*But  the  Court  of  Errors  held,  that  [*3O5 
as  there  was  evidence  on  both  sides,  though 
very  slight  on  one,  a  Court  of  C.  P.  is  not 
authorized  on  certiorari  to  reverse  the  judg- 
ment ;  although  such  court  may  arrive  at  a 
very  different  conclusion  upon  the  weight  of 
evidence." 

"  That  a  Court  of  C.  P.  may,  however,  re- 
verse [a  judgment  of  a  justice  where  there  is. 
no  evidence  or  a  material  defect  in  the  proof  ; 
or  where  there  is  a  recovery  for  a  totally  dif- 
ferent, cause  of  action  from  that  laid  in  the 
declaration,  or  where  the  demand  recovered  is 
manifestly  illegal;"  also  "that  the  Supreme 
Court  is  not  concluded  by  the  judgment  of  a 
Court  of  C.  P.  in  a  certiorari  cause  from  re- 
versing the  judgment  of  that  court  on  the  as- 
sumption that  such  judgment  was  rendered  on 
the  facts  of  the  case,  and  therefore  not  the  sub- 
j  ject  of  review  by  the  Supreme  Court  ;  that,  on 
the  contrary,  where  the  C.  P.  reverse  a  judg- 
ment of  a  justice  without  any  assignable 
cause,  it  is  erroneous.  Whitney  v.  Sutton,  10 
Wend.,  413,  and  Columbia  Turnpike  Co.  \. 
Hay  wood,  Id. ,  435,  are  contra  and  overruled  by 
this  case." 

The  discharge  of  the  defendant  by  the  jus- 
tice instead  of  directing  the  jury  to  find  him 
"not  gulty,"  was  held  no  cause  of  reversal, 
though  the  Chancellor  says  :  "It  is  probable 
he  erred,  in  point  of  form,  in  this  respect." 
But  he  says  :  "  It  was  a  mere  technical  error; 
and  he  argues  that  it  was  no  ground  for  re- 
versing the  judgment  as  to  Noyes,  on  that 
account,  as  the  Statute  in  terms  directs  "that 
the  Court  of  C.  P.  shall  disregard  mere  tech- 
nical omissions,  imperfections,  or  defects  in 
the  proceedings  before  the  justice."  (2  R.  S., 
257,  sec.  181.)  He  then  says  :  "  The  evidence 
given  after  Noyes  was  discharged,  as  he  was 
then  no  longer  a  party  to  the  suit,  was  not  evi- 
dence on  which  the  C.  P.  could  reverse  the 
judgment  as  to  him." 


*LANDLORD  AND  TENANT.       [*3O6 


DYETT  v.  PENDLETON— 8  Cow.,  727. 
InS.  Ct..  4  Id..  581. 

Landlord  and   Tenant — Eviction — Nuisance — 
Rent. 

THE  Supreme  Court,  in  this  case,  held  that 
a  plea  of  eviction,  which  alleged  "that 
the  landlord  was  guilty  of  a  nuisance  in  bring- 
ing lewd  women  near  the  premises  demised, 
and  under  the  same  roof,  by  which  the  tenant 
and  his  family  were  broken  of  their  rest  and 
otherwise  so  much  annoyed  that  they    were 
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•obliged  to  leave  the  demised  premises,  and 
keep  away  on  that  account,"  was  bad  on  gen- 
eral demurrer,  and  was  not  a  legal  bar  to 
the  landlord's  recovery  for  rent;  that  although 
an  eviction  by  the  lessor  of  any  part  of  the 
demised  premises,  was  a  good  plea  in  bar,  the 
facts  set  up  in  this  plea  did  not  amount  to 
such  an  eviction. 

The  Court  of  Errors  reversed  the  judgment 
of  the  Supreme  Court,  upon  the  ground  that 
such  "  nocturnal -noises  and  disturbances,  and 
the  abandonment  of  the  premises  by  the  ten- 
ant," were  evidence  to  go  a  jury,  under  a  plea 
of  eviction  of  tenant  by  the  landlord,  in  an 
action  for  the  rent ;  and  that  the  jury  might 
upon  such  evidence,  be  authorized  in  finding 
the  plea  of  eviction  to  be  true  ;  and  that  if  the 
facts  were  found  as  alleged  in  the  plea,  the 
lessor  would  thereby  be  barred  of  his  rent,  as 
on  an  actual  and  physical  expulsion  of  the 
tenant  by  the  lessor. 

Judgment  reversed,  accordingly. 


3O7*J  *BENSON-y.  BOLLES— 8  Wend.,  175. 
Not  Reported  in  8.  Ct. 

Landlord  and  Tenant — Collusive  Surrender. 

IN  this  case,  a  landlord  demised  premises  for 
one  year,  to  a  tenant  at  a  specified  rent, 
and  agreed  that  if  he  continued  to  occupy 
them  for  seven  years  at  the  same  rent,  he,  the 
landlord,  would  pay  him  $50,  for  money  laid 
out  in  repairs  ;  and  a  sub-tenant  of  the  lessee 
surrendered  the  premises  to  the  landlord  four- 
teen days  before  the  expiration  of  the  seven 
years,  paying  him  the  rent  up  to  that  day. 

The  Supreme  Court  held  that  the  lessee 
could  not  recover  the  $50  expended  in  re- 
pairs. But, 

The  Court  of  Errors  held  that  the  landlord, 
for  the  residue  of  the  term,  fourteen  days, 
must  be  considered  a  quasi  sub-tenant  to  the 
original  lessee,  and  at  the  expiration  of  the 
seven  years  was  liable  for  the  $50  agreed  to  be 
paid  for  repairs. 

Judgment  reversed,  10  to  9. 


STONE  v.  MATTHEWS— 7  Hill,  428. 
In  S.  Ct.,  1  Hill,  565. 

Landlord   and   Tenant — Right   of  Distress  on 
Property  of  Boarder  in  Boarding  House. 

IN  this  case  the  Supreme  Court  held  that 
where  the  property  of  a  boarder  at  a  board- 
ing house,  was  not  in  the  possession  of  such 
lodger  or  boarder,  but  in  the  possession  and 
actual  use  of  the  tenant  of  the  boarding  house, 
by  the  owner's  permission,  and  without  the 
consent  of  the  landlord,  the  property  was  not 
exempt  from  distress. 

But  the  Court  of  Errors  held  that  the  judg- 
ment was  erroneous,  and  a  resolution  was 
offered  and  passed  on  the  reversal,  as  follows  : 
"  Resolved,  that  property  of  boarders  at  tav- 
-erns  and  boarding  houses  is  not  liable  to  dis- 
tress for  rent  although  such  property  is  not  in 
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their  possession,  but  in  the  *possession  [*3O8 
and  actual  use  of  the  tenant,  by  their  permis- 
sion, and  without  the  consent  of  the  land- 
lord." 

This  Resolution  was  adopted,  by  a  vote  of  15 
ton. 


on  arose  under  the  Statute  (2 
R.  S.,  413,  2d  ed.  sec.  15),  which  excepts  from 
distress  the  property  of  boarders  at  taverns 
and  boarding  houses.  The  Supreme  Court 
held  that  this  exception  embraced  only  the 
"property  in  use  by  him  as  a  boarder." 


LEASE. 

ADAMS  e.  HULL— 2  Denio,  306. 
In  S.  Ct.,  1  Hill,  601. 
Lease — Assignee. 

rpHE  plaintiff  being  the  assignee  of  a  lease, 
-L  and  bound  by  covenant  to  pay  the  rents, 
&c.,  to  the  lessor,  assigned  the  lease  to  the 
defendant  by  writing,  expressing  a  considera- 
tion of  $3,000  ;  whereupon  the  defendant  ex- 
excuted  a  covenant  to  the  plaintiff  to  pay  the 
rents,  &c.,  and  at  the  same  time  gave  the 
plaintiff  two  notes,  under  seal,  one  for  $2,000, 
and  the  other  for  $1,000.  This  was  an  action 
of  covenant  upon  the  first  note ;  and  the  de- 
fendant offered  to  prove  by  panel,  that  the 
other  note  was  given  as  collateral  security  for 
the  rent,  and  that  he  had  paid  it  at  its  matur- 
ity, and  that  he  had  been  afterwards  com- 
pelled to  pay  the  rent  for  a  like  amount  to  the 
lessor  to  avoid  a  distress ;  which  $1,000  he 
now  sought  to  set  off  against  so  much  of  the 
plaintiff's  demand  on  the  other  note. 

The  Supreme  Court  held  the  parol  evidence 
inadmissible;  but, 

The  Court  of  Errors  reversed  the  decision, 
holding  it  competent  for  the  defendant  to 
prove  by  parol  the  consideration  *of  [*3O9 
the  second  note,  and  thus  lay  a  foundation  for 
the  set-off  pro  tanto,  against  the  plaintiff's  de- 
mand. 

Reversed,  11  to  5. 


CARTLEDGE  ET  AL.   v.  WEST— 2  Denio, 

377-379. 
In  S.  Ct.,  5  Hill,  488. 

Landlord  and  Tenant — Assignee  of  Lease. 

IN  this  case,  the  Supreme  Court  held  that  the 
landlord  may  recover  under  a  count,  upon 
an  insimul  computassent,  though  the  evidence 
be  of  an  accounting  for  rent  secured  by  deed. 
The  Court  of  Errors,  without  passing  ex- 
pressly on  this  point,  held  that  where  the  de- 
fendant was  the  assignee  of  the  lessee  under 
an  assignment  in  trust  for  creditors,  and  the 
promise  upon  the  accounting  was  "to  pay 
when  he  should  receive  funds  from  the  as- 
signed property,"  and  there  was  no  proof  that 
he  had  received  such  funds,  the  plaintiff  could 
not  recover. 

The  Judgment  was,  accordingly,  unanimously 
reversed'. 

317 


809 


LEGACY. 


DUFFIELD   ET    AL.    v.    WHITLOCK  — 26 
Wend.,  55-62. 

Reported  1  Hoffman    Ch.,    110.    Not   reported   in 
Paige. 

Lease —  Covenant  for  Appraisement   and  Re 
newal. 

THE  lease  in  this  case  contained  a  covenant, 
that  "at  the  expiration  of  the  term,  the 
buildings  should  be  appraised,  and  that  the 
lessors  should  pay  the  tenant  the  appraised 
value,  or  grant  a  new  lease  for  twenty  years, 
upon  such  terms  as  he  might  think  proper,  and 
as  might  be  approved  by  the  lessee  ;  and  in 
case  the  lessee  should  not  approve  of  the  terms 
offered,  that  he  should  have  the  right  to  re- 
move the  buildings  within  three  months  after 
the  expiration  of  the  lease."  After  the  expira 
tion  of  the  term,  the  parties  appointed  ap- 
praisqrs  by  an  instrument  in  writing  and 
under  seal,  by  which  they  agreed  to  stand  to 
31O*]  and  abide  and  perform  *the  appraise- 
ment to  be  made  under  and  pursuant  to  the 
covenant  in  the  lease.  The  appraisement  be- 
ing made,  the  lessor  tendered  a  lease,  to  the 
lessee,  but  at  a  rent  grossly  disproportioned 
and  exorbitant,  which  the  lessee  declined  to 
accept,  and  filed  his  bill,  alleging  the  lease 
tendered  to  have  been  collusively  offered  and 
not  in  good  faith  ;  and  praying  that  the  les- 
sors might  be  decreed  to  pay  the  value  of  the 
buildings  as  appraised  or  to  be  appraised,  and 
for  a  new  lease,  &c. 

The  Assistant  Vice- Chancellor  of  the  First 
Circuit,  held,  that  though  the  complainant  by 
the  terms  of  the  lease,  was  not  entitled  to  de- 
mand a  renewal,  yet  that  by  the  submission  to 
the  appraisers,  a  new  agreement  had  been 
entered  into,  and  he  decreed  the  sum  found 
by  the  appraisers,  to  be1  paid  to  the  lessee.  On 
appeal, 

The  Chancellor  held  that  there  could  be  no 
decree  for  a  new  lease  ;  but  he  differed  as  to 
the  effect  of  the  submission,  holding  it  to  be 
no  new  agreement ;  but  he  also  held  that  as 
the  lessors  had  not  tendered  a  lease  according 
to  the  spirit  of  the  covenant  in  the  lease  ;  the 
lessee  was  entitled  to  be  paid  the  appraised 
value  of  the  buildings ;  and  he  affirmed  the 
Assistant  Vice- Chancellor's  decree. 

The  Court  of  Errors  held,  on  the  other 
hand,  that  though  the  covenant  for  a  new 
lease'  was  too  vague  and  indefinite  to  author- 
ize a  new  lease;  that  the  offer  of  a  new  lease, 
though  at  an  exorbitant  rent,  released  the  les- 
sor from  all  covenants  in  the  lease,  except  to 
permit  the  removal  of  the  buildings,  and  con- 
sequently that  he  was  not  liable  to  pay  the 
appraised  value. 

Decree  reversed;  for  reversal  13,  for  affirming  5. 
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*LEGACY. 


PATERSON  «.  ELLIS— 11  Wend.,  259. 
Opinion  of  CTiancellor,  Id.,  265. 

Legacy,  Vested  or  Contingent. 
A  PPEAL  from  chancery 

A 

Ellis,  the  testator,  directed  by  will  made  in 
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1811,  in  which  year  he  died,  that  immediately 
after  his  decease  the  sum  of  $20,600  should  be 
placed  at  interest  in  the  name  of  his  infant 
daughter,  E.  E.,  either  on  public  or  private 
securities,  and  that  the  interest  or  income 
thereof  should  be  received  by  his  executors  a» 
the  guardians  of  the  estate  of  his  daughter 
during  her  minority,  and  $500  of  the  interest 
to  be  paid  annually  to  his  wife,  to  be  appro- 
priated to  the  daughter's  education  and  main- 
tenance, unless  she  should  marry  before  she 
arrived  at  full  age,  in  which  case  the  whole  of 
the  interest  to  be  paid  to  her.  The  residue  of 
the  interest  over  the  $500  to  be  invested,  and 
then  that  the  "whole  of  the  said  principal  sum, 
together  with  the  accumulation  of  the  interest 
thereon,  be  at  her  free  and  absolute  disposal, 
after  she  shall  attain  the  age  of  twenty-one 
years ;"  if  she  should  die  before  attaining 
twenty-one,  leaving  lawful  issue,  her  issue  ta 
be  entitled  to  the  portion  before  "  given  to  his 
daughter  Emily,  provided  she  shall  attain  the 
age  of  twenty-one  years  ;  if  one,  the  whole ; 
and  if  more  than  one,  share  and  share  alike." 

But  if  she  died  before  twenty-one,  "and 
without  leaving  lawful  issue,"  then,  principal 
and  interest  to  be  distributed  as  he  had  pro- 
vided with  regard  to  the  residue  of  his  estate. 
Cross  remainders  are  subsequently  created 
between  his  sons  and  daughters  in  case  of  any 
dying  before  their  shares  vest,  without  leaving 
lawful  issue. 

The  Chancellor  held  the  legacy  not  vested, 
but  contingent. 

The  Court  of  Errors  held  that  the  legacy  of 
$20,000,  with  the  interest,  was  a  vested  legacy; 
that  the  limitation  over  in  favor  *of  [*312 
the  residuary  legatees  was  "contrary  to  law 
and  void, '"as  expressed  in  the  decree.  And 
the  reporter  adds  in  his  marginal  note  :  "  that, 
it  was  further  held,  that  if  the  terms  of  the  will 
conferred  only  a  life  interest  in  the  daughter, 
the  subsequent  limitation  over,  being  upon  an 
indefinite  failure  of  issue,  was  too  remote,  and 
therefore  void,  as  an  executory  devise." 

The  opinion  delivered  by  Ch.  J.  SAVAGE  is 
a  clear  and  able  exposition"  of  the  English  and 
American  cases  on  this  subject. 

He  says  :  "  My  conclusions  upon  the  whole 
case  are  these  : 

I.  That  the  legacy  of  $20,000  and  kits  inter- 
est became  vested  in  the  legatee,  because,  1. 
It  was, separated  from  the  estate  of  the  testa- 
tor.    2.  It  was  invested  in  the  name  or  for 
the  benefit  of  the  legatee.     3.  The  testator  ap- 
pointed guardians  to  manage  his  daughter's 
gstate.     4.  The  interest  was  given  to  her  use. 
5.  It  is  to  be  paid  at  twenty -one,  and  be  at  her 
own  absolute  disposal. 

II.  That  the  legacy  having  vested,  it  was 
not  devested  by  the  limitation  over,  because 
the  absolute  property  passed  by  the  will ;  it 
was  not  given  to  the  legatee  for  life,  but  to  be 
at  her  own  free  and  absolute  disposal,  after 

ihe  shall  attain  the  age  of  twenty-one  years. 

III.  If,  however,  the  will  gives  E.  E.  only 
an  estate  for  life  in  the  first  part  of  the  clause. 
;he  subsequent  limitation  over  being  upon  an 
'ndefinite  failure  of  issue,  is  too  remote,  and 
;herefore  void  as  an  executory  devise." 

The  Chancellor,  in  his  opinion  (contained  in 
the  report),  fully  admits  that  the  separation  of 
the  legacy  from  the  mass  of  the  estate,  &c., 
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rendered  it  a  vested  legacy  in  the  daughter, 
payable  at  a  future  day  ;  but  subject  to  the 
limitation  contained  in  the  latter  clause  of  the 
bequest."  (p.  265.) 

Decree  of  Chancellor  reversed — 3  Judges  and 
12  Senators  for  reversal,  9  Senators  for  affirm- 
ing. 
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*LlBEL. 


THORN   t>.  BLANCHARD,  5    Johns.,  508. 
Not  reported  in  S.  Ct. 

Libel—  Privileged  Communication. 

THIS  was  an  action  for  a  libel  contained  in 
a  petition  to  the  Council  of  Appointment, 
praying  the  removal  of  the  plaintiff  from  an 
office  he  held  under  the  Council,  and  prefer- 
ring certain  charges,  in  words  admitted  to  be 
actionable  in  themselves,  and  false. 

The  Supreme  Court  held  the  communica- 
tion not  a  privileged  one,  and  that  an  action 
was  sustainable  for  such  an  abuse  of  the  right 
of  petition.  The  Court  of  Errors  reversed  the 
decision  ;  the  court  held  that  no  action  will 
lie  for  charges  against  a  public  officer,  con- 
tained in  a  petition  to  the  appointing  power 
praying  his  removal  from  office,  although 
the  words  used  in  the  petition  are  false,  and 
actionable  in  themselves,  without  proving  ex- 
press malice  ;  or  that  the  petition  was  actually 
malicious  and  groundless,  and  presented  mere- 
ly to  injure  the  plaintiff  's  character. 


would  seem  necessary,  therefore,  in  a 
declaration  for  such  a  libel,  to  aver  express 
malice,  and  the  groundlessness  of  the  charges, 
and  that  they  were  presented  merely  to  injure 
the  plaintiff  's  character. 

The  reporter  adds  a  semble  to  this  case, 
which  does  not  appear  to  be  authorized  by 
anything  in  the  decision  as  reported  ;  as  fol- 
lows : 

"  It  seems  that  where  a  person  addresses  a 
complaint  to  persons  competent  to  redress  the 
grievance  complained  of,  no  action  will  lie, 
whether  his  statement  be  true  or  false,  or  his 
motives  innocent  or  malicious.  " 


314*].  *SPENCER 

v. 

SOUTHWICK— 11  Johns.,  573. 
In  S.  Ct.,  9  Johns.,  314,  and  10  Johns.,  259. 

Libel — Pleading. 

IN  a  declaration  for  a  libel,  charging  that 
"by  hypocritical  cant,  &c.,  the  plaintiff 
and  his  associates,  effected  the  incorporation 
of  the  Manhattan  Bank,  in  which  the  plaint- 
iff 's  share  of  the  profits  was  several  thousand 
dollars  ;  and  that  the  plaintiff,  as  a  member  of 
the  Senate,  advocated  the  bill  entitled  "  An 
Act  for  Supplying  the  City  of  N.  Y.  with 
Pure  and  Wholesome  Water,"  knowing  "  that 
it  contained  a  clause  authorizing  the  Company 
to  carry  on  banking  business,  and  when  he 
knew  that  the  other  members  of  the  Legisla- 
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ture  were  ignorant  of  the  fact,  &c."  The  de- 
fendant pleaded,  in  justification,  that  the 
plaintiff  was  a  Senator  Apr.  2,  1798  ;  that  such 
a  law  was  passed,  and  averred  that  at  the  time 
of  passing  the  law  the  plaintiff  as  Senator 
advocated  and  supported  the  bill,  knowing  at 
the  time  that  it  contained  such  clause,  ace. ; 
and  that  a  large  majority  of  the  members  of 
the  Legislature  were  ignorant  of  that  fact, 
&c  ;  and  that  at  the  time  and  place  first  men- 
tioned the  plaintiff  held  and  was  owner  of  a 
large  portion  of  the  stock  created  by  the  said 
law,  to  wit :  $5,000  ;  all  which  acts  of  the 
plaintiff's  were  hypocritical  and  deceptive, 
and  contrary  to  his  duty  as  a  Senator,  &c." 
The  plaintiff  replied :  "  That  at  the  time  he 
advocated  the  said  law,  as  SenatoY,  he  did  not 
hold  and  was  not  owner  of  any  stock,"  &c. 
On  a  general  demurrer  to  this  replication,  the 
Supreme  Court  held  it  to  be  bad.  But,  on 
error,  the  Court  of  Errors  held  that  the  plea 
was  also  bad,  as  not  being  an  answer  to  the 
declaration,  and  the  defendant  having  com- 
mitted the  first  fault  in  pleading,  the  plaintiff 
was  entitled  to  judgment. 

Judgment  reversed,  accordingly. 


*RYCKMAN 

». 

DELAY  AN— 25  Wend.,  186. 
In  S.  Ct.,  17  Wend.,  49. 

Libel — Pleading. 

ACTION  for  a  libel  stating  that  "certain 
malting  establishments  on  the  hill  in 
Albany  (owned  by  particular  individuals  foul- 
not  naming  the  plaintiff)  were  supplied  with 
water  for  malting  from  stagnant  pools,  gutters 
and  ditches,  often  in  such  a  state  as  to  be  green 
on  the  surface:  and  that  there  were  several 
malting  houses  on  the  hill,  all  of  which  relied 
on  water  taken  occasionally  from  such  places.'" 
The  plaintiff  alleged  in  his  declaration  that  he 
was  a  malster  and  brewer  at  a  place  in  the 
City  of  Albany  called  the  "  Hill,  "  and  that  to 
injure  him  in  his  good  name,  and  to  destroy 
his  business,  the  defendant  published  the  libel. 
The  plaintiff  put  in  a  general  demurrer,  and 
assigned  as  cause  of  demurrer,  that  special 
damage  was  not  alleged. 

The  Supreme  Court  held  that  the  publication 
was  libelous,  and  that  it  was  not  necessary  to- 
allege  special  damage  to  sustain  the  action  ; 
but  they  also  held  that  an  action  does  not  lie 
for  a  libel  for  a  publication  alleged  to  affect 
the  individual  characters  of  persons  and  the 
trade  or  business  carried  on  by  them,  if  on  its 
face  it  does  not  point  at  the  individuals  in- 
tended, otherwise  than  that  they  pursue  a  par- 
ticular trade  or  business  in  a  specified  section 
of  a  city  ;  the  publication  affecting  a  class  of 
persons,  no  individual  of  that  class  is  entitled 
to  sustain  an  action  for  the  publication. 

The  Court  of  Errors  held,  however,  that  an 
action  may  be  sustained  for  such  a  libel,  by  an 
individual,  for  an  injury  to  his  business,  un- 
less it  be  manifest  upon  the  face  of  the  publi- 
cation that  the  charges  were  made  against  a. 
class  of  society,  a  particular  profession,  an 
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order  or  body  of  men  at  large,  and  cannot,  by 
possibility,  import  a  personal  application  tend- 
ing to  produce  private  injury. 

The  case  of  Sunnier  v.  Bud,  12  Johns.,  465, 
denying  the  right  of  an  individual  to  maintain 
an  action  for  a  libel  affecting  a  class  of  per- 
sons, without  alleging  special  damages,  ques- 
tioned. 
* 

Judgment  reversed;  10  for  reversing,  9  for 
affirming. 
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*DOLLOWAY 


TURRILL— 26  Wend.,  883-403. 
Reported  in  S.  Ct.,  17  Wend.,  426. 

Libel— What  are  Questions  for  Jury. 

TpHE  libel  complained  of  in  this  case  charged 
JL  Turrill,  the  plaintiff  below,  who  was  first 
judge  of  the  County  of  Oswego,  and  as  men- 
tioned in  the  libelous  publication,  addressed 
' '  to  the  public,  "  then  ' '  a  candidate  for  the 
office  of  member  of  Congress"  with  having 
put  his  official  signature  as  first  judge  to  a 
statement  in  writing  in  the  form  of  an  affi- 
davit, stating,  under  his  hand,  that  the  person 
who  signed  it  was  duly  sworn,  when,  in  truth, 
the  said  person  was  not  sworn  at  all ;"  it  also 
asserted  that  the  paper  thus  certified  "was 
intended  to  prevent  the  appointment  of  the 
present  Collector  of  Oswego,  and  that  T.  made 
himself,  secretly,  as  he  supposed,  busy  in  con- 
certing measures  to  produce  that  result.  It 
then  continued:  "We  leave  the  public  to 
judge  under  the  circumstances  whether  Judge 
Turrill  has  not  committed  a  gross  violation  of 
his  oath  of  office,  for  the  purpose  of  ruining  a 
man  whom  he  has  long  endeavored  to  injure, 
although  he  belongs  to  the  same  political  party 
with  himself."  This  publication  was  signed 
by  the  defendant  and  some  others,  and  pub- 
lished in  a  newspaper  Oct.  25,  1832.  The 
plaintiff  in  his  declaration  stated  that  he  was 
first  judge  &c.,  at  the  time  the  alleged  act  took 
place  and  the  defendant  intending  to  cause  it 
to  be  believed  that  he,  in  his  office  of  first 
judge,  had  conducted  himself  in  a  corrupt  and 
criminal  manner,  and  was  destitute  of  official 
purity  and  judicial  integrity  ;  caused  the  pub- 
lication to  be  made,  alleging  that  it  was  false, 
scandalous,  &c. 

The  defendant  pleaded  the  general  issue, 
and  accompanied  it  with  a  notice  that  he  would 
prove  on  the  trial  of  the  cause  the  facts  as  set 
forth  in  the  publication  ;  adding:  "and  that 
the  publication  was  made  with  good  motives 
and  for  justifiable  ends,  to  wit :  to  inform  the 
electors  of  the  congressional  district  of  the 
facts  detailed  therein,  and  that  all  the  mat- 
ters alleged  in  the  declaration  to  be  libelous 
were  true." 

The  cause  was  tried  in  Dec.  Term,  1838,  a 
second  time  before  Gridley,  Circuit  Judge,  at 
317*]  the  Oswego  Circuit,  when  after  *the 
evidence  of  publication,  and  that  the  defend- 
ant was  worth  $30,000,  the  plaintiff  rested. 

The  defendant  then  offered  to  prove  the 
facts  specified  in  his  notice,  to  which  proof 
the  plaintiff  objected,  "  on  the  ground  of  the 
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insufficiency  of  the  notice,  and  also  that  the 
facts  stated  in  the  notice,  in  regard  to  the 
charge  as  to  the  affidavit,  did  not  amount  to  a 
justification  of  that  charge."  The  evidence 
was  rejected.  The  defendant  then  offered  to 
prove  "that  the  plaintiff  did  the  several  acts 
specified  in  the  publication  corruptly  and  with 
the  intent  and  motive  alleged  in  the  declara- 
tion to  be  charged  against  him— which  was 
also  objected  to  and  rejected.  The  counsel  for 
the  defendant  then  requested  the  judge  to 
charge  the  jury  that  they  had  a  right  to  decide 
in  what  sense  the  words  in  the  publication 
were  used  ;  that  is,  whether  they  imported  a 
charge  of  inadvertence  on  the  part  of  the 
plaintiff  in  certifying  that  he  had  sworn  the 
person  to  the  affidavit,  when  he  had  not  ad- 
ministered any  oath  ;  or  whether  they  im- 
ported official  corruption  in  the  plaintiff  ;  and 
if  the  jury  should  find  that  they  were  used  in 
an  innocent  sense,  then  that  they  were  not 
actionable.  But  the  judge  declined  so  to  charge; 
and  told  the  jury,  "that  any  written  or  printed 
publication  charging  an  individual  with  a  want, 
of  integrity  or  with  corruption  in  office  was 
actionable  ;  that  the  act  here  charged  was  one 
which  not  only  would  imply  a  want  of  integ- 
rity, but  amount  to  an  unequivocal  charge  of 
official  corruption ,  and  which,  if  true,  would 
render  him  unworthy  of  his  judicial  station, 
and  of  the  suffrages  of  his  fellow  citizens  for 
that  for  which  he  was  then  a  candidate  ;  that 
the  Supreme  Court  had  already  passed  on  the 
construction  of  the  libelous  article  then  in 
question,  in  accordance  with  these  views,  and 
had  determined  that  the  paper  was  not  sus- 
ceptible of  an  innocent  construction,  but  was 
libelous  in  its  character,  and  it  would,  there- 
fore, be  their  duty  so  to  consider  it  in  their 
verdict."  "  The  only  other  question,"  he 
further  said,  "necessary  for  them  to  consider 
was,  whether  the  plaintiff  had  been  guilty  of 
publishing  the  libel  in  question,"  and  left  that 
to  them  upon  the  evidence.  The  jury  returned 
a  verdict  for  the  plaintiff  with  $800  damages. 
The  decisions  upon  the  evidence  and  the 
charge  of  the  judge  being  excepted  to,  the 
defendant,  upon  his  bill  of  *exceptions,  [*31 8 
moved  the  Supreme  Court  for  a  new  trial, 
which  was  denied.  The  opinion  of  the  court 
was  delivered  by  Nelson,  C h.  J.,  who,  after 
stating  that  the  fact  of  publication  was  suf- 
ficiently proved,  says :  "  After  this  it  was  en- 
tirely competent  to  admit  evidence  of  the 
circulation  in  other  papers  besides  those 
specified  in  the  declaration.  A  party  putting 
a  libel  in  circulation  is  answerable  for  the  ex- 
tent that  may  be  given  to  it.  The  notice  did 
not  amount  to  a  justification.  The  import  of 
the  libel  was  determined  by  this  court  on  the 
former  motion  for  a  new  trial  (17  Wend.,  426) ; 
and  it  has  now  been  tried  in  conformity  to  the 
principles  there  laid  down.  It  is  impossible  to 
interfere  with  this  verdict  without  overruling 
the  views  there  taken,  of  the  correctness  of 
which  we  have  seen  no  reason  to  doubt."  The 
defendant  then  sued  out  a  writ  of  error  to  this 
court. 

The  Court  of  Errors  held  that  the  charge  of 
the  judge  as  matter  of  law,  that  the  publica- 
tion was  libelous  and  not  susceptible  of  an 
innocent  construction,  was  erroneous,  and 
that,  instead  thereof,  the  question,  in  what 
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sense  the  words  were  used,  should  have  been 
submitted  to  the  jury. 

The  Chancellor  read  an  opinion  in  favor  of 
an  affirmance  (not  published).  Senator  Root 
having  maintained  in  an  opinion  read  by  him, 
that  the  provision  in  the  Constitution  that  "in 
all  prosecutions  or  indictments  for  libel,  the 
truth  may  be  given  in  evidence  to  the  jury," 
extended  to  civil  actions  also  ;  and  Senator 
Verplanck,  intimating  that  his  impressions 
concurred  with  that  opinion,  the  Chancellor 
protested  against  the  decision  of  the  case  upon 
grounds  not  presented  on  the  argument,  and 
upon  which  the  plaintiff  below  had  not  been 
heard  by  counsel.  He  expressed  his  surprise 
that  such  a  construction  should  be  attempted 
to  be  given  to  the  constitutional  provision,  and 
would  "venture  to  say  that  no  lawyer  had  ever 
before  supposed  it  extended  to  civil  suits  ;" 
1hat  to  extend  it  to  them  would  operate  un- 
favorably to  the  defendant  ;  that  at  common 
law  the  truth  of  a  libel,  be  the  motive  ever  so 
bad  or  the  end  ever  so  unjustifiable,  if  the 
facts  are  properly  pleaded  or  set  out  in  a  notice, 
may  be  given  in  evidence  in  civil  suits  for 
libel  ;  but  that  if  the  provision  in  the  Constitu- 
tion should  be  extended  to  civil  suits,  the 
3 19*]  *truth  will  no  longer  be  a  justification, 
unless  published,  with  "good  motives  and 
justifiable  ends." 

Judgment  reversed  (it  would  seem  only  on 
that  ground  that  the  jury  had  a  right  to  pass 
upon  the  sense  of  the  words),  by  a  vote  of  all 
the  members  present  for  reversal,  except  the 
Chancellor  and  three  Senators,  who  voted  for 
affirmance. 

JUP  The  constitutional  provision  above  re- 
ferred to  is  amended  by  the  present  Constitu- 
tion of  the  State  of  N.  Y.  to  read  as  follows  : 
Const,  of  1846,  art.  1,  sect.  8.  "In  all  (crim- 
inal) prosecutions  or  indictments  for  libels,  the 
truth  may  be  given  in  evidence  to  the  jury ; 
and  if  it  shall  appear  to  the  jury  that  the  mat 
ter  charged  as  libelous  is  true  and  was  pub- 
lished with  good  motives  and  for  justifiable 
«nds,  the  party  shall  be  acquitted  ;  and  the  jury 
shall  have  the  right  to  determine  the  law  and 
the  fact." 


STONE  v.  COOPER— 2  Denio,  293-306. 

Not  reported   below.    See  opinion  of  S.  Ct.,  per 
Cowen,  J.,  2  Den.,  295. 

Libel — Pleading. 

plaintiff  below  declared  upon  the  fol- 
lowing  libel  published  by  defendant. 
"  Mr.  J.  Fennimore  Cooper  need  not  be  so 
fidgety  in  his  anxiety  to  finger  the  cash  to  be 
paid  by  us  toward  his  support.  It  will  be 
forthcoming  on  the  last  day  allowed  by  the 
award,  but  we  are  not  disposed  to  allow  him 
to  put  it  into  Wall  Street  for  shaving  pur- 
poses before  that  period.  Wait  patiently ; 
there  will  be  no  locksmith  necessary."  On 
demurrer. 

The  Supreme  Court  held  that  the  allusion  to 
the  locksmith,  the  nature  of  it  not  being  stated 
in  the  inducement,  did  not  render  the  publica- 
tion libelous ;  but  that  the  part  of  the  article 
representing  the  plaintiff  as  anxious  to  get  the 


money  to  use  it  in  shaving,  was  libelous.  That 
the  libel  implied  that  the  plaintiff  was  in  the 
habit  of  shaving,  which  they  held  to  mean,  in 
common  parlance,  usury.  The  defendant 
brought  a  writ  of  error. 

The  Court  of  Errors  held,  that  for  want  of  a 
proper  inducement,  *the  publication  in  [*32O 
that  respect  was  not  libelous,  and  held  the 
declaration  insufficient,  also,  as  to  the  allu- 
sion to  the  locksmith. 

Judgment  reversed  on  the  latter  point  only,  15 

tO  ''. 
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BRYCE  AND  RENNIE 

v. 
BROOKS— 26  Wend.,  367  to  382. 

S.  Ct.  Reported  in  Sup.  Ct.,  21  Wend.,  14. 

Lien  of  Factor  of  Purchasing  Agent,  who  had 
Advanced  Purchase  Money. 

THIS  was  an  action  of  trovej  by  B.  and  R. 
against  Brooks,  in  the  N.  Y.  Superior 
Court,  for  a  quantity  of  rollers  for  printing 
calicoes. 

In  Sept.,  1833,  Brooks  at  the  request  of  B. 
and  R.,  sent  an  order  to  his  correspondent  at 
Manchester,  to  have  a  quantity  of  rollers  pre- 
pared and  sent  to  him  with  all  possible  dis- 
patch, and  Oct.  15,  a  similar  order.  The'first 
quantity  was  accordingly  sent  and  arrived  in 
N.  Y.  in  Feb.,  1834.  Mar.  11.  B.  and  R.  gave 
B.  a  draft  at  4  months,  on  a  house  in  Phila- 
delphia, for  $1,623,  the  cost  of  the  first  parcel, 
and  Brooks  gave  a  receipt  for  it  on  the  invoice, 
specifying  that  when  paid  it  would  be  in  full 
for  the  invoice.  The  second  parcel  arrived 
about  the  time  of  giving  the  draft,  but  whether 
before  or  after,  did  not  distinctly  appear.  The 
cost  of  the  second  parcel  was  $134 ;  both  were 
paid  for  in  England  by  Brooks.  After  receiv- 
ing the  draft,  Brooks  refused  to  deliver  the 
first  parcel,  unless  security  was  also  given  for 
the  second.  The  demand  was  made  previous 
to  Mar.  20.  The  works  of  R.  and  B..  for 
which  rollers  were  intended,  were  destroyed 
by  fire  Mar.  24,  whereby  they  became  insolvent. 
The  draft  for  $1,623  was  paid  at  maturity,  but 
before  it  fell  due,  viz  :  in  June,  this  suit  was 
commenced.  The  Chief  Justice  of  the  N.  Y. 
Superior  Court  charged  the  jury,  that  at  the 
time  of  the  demand  the  property  of  the  first 
parcel  of  rollers  was  vested  in  the  plaintiffs, 
and  that  the  defendant  had  not  such  *a  [*32 1 
lien  upon  it  as  as  to  entitle  him  to  retain'it ; 
and  that  the  refusal  to  deliver  it,  being  evi- 
dence of  conversion,  the  defendants  were 
liable  in  trover.  Verdict  for  plaintiffs,  and 
charge  excepted  to. 

On  writ  of  error,  the  Supreme  Court  re- 
versed the  judgment,  and  awarded  a  venire  de 
now  ;  holding  That  the  defendant,  Brooks,  had 
a  lien  for  the  general  balance  due  to  him  from 
plaintiffs,  and  did  not  waive  it  by  taking  the 
draft.  On  error  to  this  court, 

The  Court  of  Errors  held  that  the  importer, 
Brooks,  by  delivering  the  invoice  of  the  first 
parcel  to  his  principal,  and  accepting-his  draft 
for  the  amount  payable  at  a  future  day,  had 


LOCKW.  REV.  CAS. 


N.  Y.  R.,  7. 


21 


321 


321 


Lis  PENDENS — LOAN  COMMISSIONERS. 


waived  his  lien,  which  would  otherwise  have 
existed  on  the  first  parcel  for  the  price  of  both, 
and  that  an  action  of  trover  lay  against  him  to 
recover  it. 

The  Chancellor  delivered  a  brief  opinion  for 
affirmance  of  the  judgment  of  the  Supreme 
Court,  holding  that  the  question  of  waiver 
should  have  been  submitted  to  thejury;  that 
from  the  form  of  the  receipt,  it  may  be  ques- 
tioned whether  the  defendant  did  not  retain 
his  lien. 

But  the  court,  by  a  vote  of  15  to  7,  reversed  the 
judgment. 


M'FAllLAND  v.  WHEELER— 26  Wend.,  467. 
In  8.  Ct.,  10  Id..  318. 

Lien — Waiver  of. 

T)  EPLEVIN  for  a  quantity  of  boards  sawed 
_tt  by  the  plaintiffs  at  their  saw  mill  for  one 
Vaughan.  It  was  agreed  that  the  plaintiffs 
below  should  have  $2.25  for  100  pieces,  and  a 
lieu  on  them  till  paid.  It  was  further  agreed 
that  V.  might  pile  the  boards  on  the  bank  of 
the  Champlain  Canal,  about  half  a  mile  from 
the  mill,  the  plaintiffs'  lien,  however,  to  remain 
the  same  as  if  piled  in  the  mill  yard.  The 
plaintiffs  having  sawed  14,000  pieces,  Vaughan 
took  away  a  boat  load,  with  the  assent  of  the 
plaintiffs,  from  the  canal  bank,  and  afterwards, 
two  other  boat  loads,  from  the  same  place.with- 
out  their  knowledge  or  consent.  An  execution 
was  levied  by  the  sheriff  of  Washington  Co.,  de- 
322*]  fendant,  upon  the  lumber  *remaining 
on  the  bank  of  the  canal,  about  8,000  pieces,  as 
the  property  of  Vaughan,  and  being  advertised 
for  sale  and  the  deputy-sheriff  refusing,  after 
notice  of  the  plaintiffs'  claim  for  sawing  the 
14,000  pieces,  which  was  proved  to  be  unpaid, 
to  regard  their  claim,  this  suit  was  brought 
and  the  property  taken  upon  it.  The  Supreme 
Court,  upon  writ  of  error  to  the  Court  of  C. 
P.  of  Washington  Co.,  where  the  suit  was 
originally  commenced,  now  affirmed  the  judg- 
ment of  that  court,  in  favor  of  the  plaintiffs 
below,  merely  referring  to  their  former  decision 
in  10  Wend.,  818,  holding  that  the  plaintiffs' 
lien  remained,  notwithstanding  the  removal 
of  the  property  to  the  bank  of  the  canal ;  and 
extended  to  all  boards  and  lath,  as  well  those 
which  had  been  removed  with,  as  without  the 
plaintiffs'  assent.  On  writ  of  error  to  this 
court, 

The  Court  of  Errors  held,  that  by  the  re- 
moval of  the  boards  to  the  bank  of  the  canal, 
the  plaintiffs  lost  their  lien  in  respect  to  third 
persons,  notwithstanding  the  express  stipula- 
tion  between  the  parties ;  though  it  would 
seem  that  the  court  also  held  that  if  they  had 
been  placed  in  the  charge  or  under  the  control 
of  a  third  person,  with  notice  of  the  lien,  it 
would  have  been  considered  the  constructive 
possession  of  the  plaintiffs,  and  would  have 
sustained  their  lien  for  the  whole  amount  of 
their  claim  for  the  work  done. 

The  court  reversed  the  judgment  of  the  Supreme 
Court,  by  a  vote  of  all  the  members  present  w7w 
heard  the  argument,  except  the  Chancellor  and 
Senator  Paige,  who  voted  for  affirmance. 
322 


*L7S  PENDENS. 


1*323 


PARKS 

9. 

JACKSON,  ex  dern.  HARDWICK— 11  Wend., 
442. 

1.  Lis  Pendens.  2.  Parties  to  Suit  in  Equity. 
3.  Possession — Constructive  Notice  to  Pur- 
chaser. 

rpHE  Supreme  Court  held  that  this  case  was 
JL  decided  by  that  of  Parks  v.  Andrews,  1 
Wend.,  152,  and  that  the  conveyance  to  the 
defendant's  vendor,  pendenie  lite,  was  void  ; 
notice  of  Us  pendens  having  been  filed,  on  the 
filing  of  a  bill  in  chancery  to  avoid  the  deed 
made  by  the  original  owners  to  the  vendors, 
under  whom  the  tenants  claimed,  who  had 
entered  and  made  various  improvements,  and 
paid  off  several  incumbrances. 

The,  Court  of  Errors  held,  on  the  other  hand, 
that  "  a  purchaser  of  land  who  bj7  the  terms  of 
his  contract  has  a  right  to  take  possession,  and 
has  time  for  the  payment  of  the  purchase 
money,  and  who  takes  possession,  makes 
valuable  improvements,  pays  the  purchase 
money,  and  obtains  a  deed,  is  not  affected  by 
the  rule  that  a  conveyance  obtained,  pendente 
lite,  is  void ;  although  such  purchase  money 
be  paid,  and  a  deed  obtained  subsequent  to 
the  commencement  of  a  suit  in  chancery, 
against  his  vendor  to  avoid  his  title,  as  fraudu- 
lently obtained ;  and  in  which  suit  a  decree 
is  made,  adjudging  the  deed  to  his  vendor  to 
be  void  in  law  ;  such  purchaser  having  entered 
into  the  contract  under  which  he  took  posses- 
sion, previous  to  the  filing  of  the  bill,  without 
actual  notice  of  the  fraud  of  his  vendor — not 
having  been  made  a  party  to  the  chancery  suit 
— and  independent  of  the  decree,  his  vendor 
having  had  the  legal  title  at  the  date  of  the 
purchase. 

Such  a  purchaser,  in  actual  possession  of 
lands  under  contract,  and  who  had  made  im- 
provements, &c. ,  in  pursuance  of  the  terms  of 
his  agreement,  should  be  made  a  party  to  a 
bill  in  equity,  filed  to  avoid  the  title  of  the 
vendor,  so  that  the  court  may  protect  the 
equitable  rights  of  all  interested  in  the  lands. 

*A  purchaser  at  a  sheriff's  sale  is  [*324 
chargeable  with  constructive  notice  of  the 
equitable  rights  of  a  vendee  of  the  judgment 
debtor,  and  takes  his  title  subject  to  those 
rights,  where  the  vendee  is  in  the  actual  pos- 
session of  the  premises  under  a  contract  made 
prior  to  the  attaching  of  the  lien  of  the  judg- 
ment. 

i 

Judgment  accordingly  reversed,  20  to  1 ;  Wai- 
worth,  Chancellor,  only  voting  to  affirm. 


LOAN  COMMISSIONERS. 


SHERWOOD,  Appellant, 

v. 

READE,  Respondent— 7  Hill,  431. 
In  Ch.,  8  Paigre,  633. 

Mortgage  to,  and  Authority  of,  Loan  Commis- 
sioners to  Sell. 

rpHE  Act    authorizing    the    loan  of  certain 

J_   moneys  belonging  to  the  U.  S. ,  deposited 
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with  the  State  of  N.  Y.,  passed  Apr.  4,  1837, 
authorizes  the  Commissioners  to  be  appointed 
under  it  to  advertise  and  sell  premises  mort- 
gaged to  them  in  certain  cases,  and  after  cer- 
tain publications  of  the  notice  of  sale,  &c.,  at 
the  day  and  place  of  sale. 

The  sale  in  this  case  was  advertised  accord- 
ing to  the  Act  for  the  1st  Tuesday  of  Feb., 
1843,  and  the  premises  were  struck  off  to  the 
highest  bidder,  who  was  required  forthwith  to 
comply  with  the  terms  of  sale  by  paying  to 
the  Commissioners  then  present  the  14  per 
cent.,  according  to  the  conditions  of  sale.  He 
failing  to  do  so,  the  Commissioners  on  the  same 
day  resold  the  premises  under  the  notice  of 
sale  already  advertised. 

The  owner  of  the  equity  of  redemption,  the 
appellant,  insisted  that  this  neglect  of  the 
first  purchaser  gave  him  a  farther  time  to 
redeem  under  the  provisions  of  the  Statute, 
and  that  the  Commissioners  had  no  right  to 
again  put  up  the  property  a  second  time. 
He  accordingly  filed  his  bill  in  this  cause 
325*J  *against  the  purchaser  and  the  Com- 
missioners, to  restrain  the  giving  of  a  convey- 
ance pursuant  to  the  terms  of  sale.  The  Vice- 
Chancdlor  refused,  after  the  coming  in  of  the 
answer,  to  dissolve  the  injunction  ;  but  the 
Chancellor  dissolved  it,  reversing  the  order 
with  costs.  The  Court  of  Errors,  however, 
held  that  the  Statute  having  provided  that  if 
the  purchaser  "should  not  pay  for  the  same, 
then  and  in  every  such  case  the  Commissioners 
shall  enter  into  and  take  possession  of,  and  let 
the  same  until  the  3d  Tuesday  of  Sept.  then 
next,  and  then  sell,  &c. ;"  the  statute  authority 
must  be  strictly  pursued,  and  that  on  this 
ground  the  resale  was  void.  They  also  held 
that  the  terms  of  sale  prescribed  by  the  Com- 
missioners (14  per  cent,  cash,  and  6  per  cent. 
credit),  were  not  authorized  by  the  Statute, 
which  contemplates  a  sale  for  cash  only,  and 
that  this  departure  from  the  Statute  also 
avoided  this  sale. 

Decree  of  the  Chancellor  reversed,  20  to  1. 


MANDAMUS. 


THE   JUDGES  OF  THE   ONEIDA   COM- 
MON PLEAS 

v. 

THE  PEOPLE  ex  rel.  SAVAGE— 18  Wend.,  79. 

Not  reported  in  8-  Ct-,  but  the  opinion  of  Nelson, 
Ch.  J.  given  18  Wend-,  80-81. 

HTHIS  case  having  been  the  leading  decision 
-L  in  the  reform  said  to  have  been  effected  by 
the  Court  of  Errors  in  the  practice  of  the  Su- 
preme Court  with  respect  to  issuing  the  writ 
of  mandamus  to  correct  the  errors  of  inferior 
courts,  we  shall  give  a  brief  view  of  the  juris- 
diction thus  exercised  before  the  question  came 
before  the  Court  of  Errors  in  the  above  cause. 
That  the  Supreme  Court  had,  in  a  few  instanc- 
es, by  haste  or  incaution,  granted  the  writ  in 
cases  where  it  was  not  the  appropriate  remedy 
may  be  safely  enough  admitted,  as  that  court 
itself  hastened  to  acknowledge  it  and  to  "stand 
corrected"  on  the  point,  as  Mr.  Justice  Bronson 
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32(i*]  *expressed  it,  in  the  case  of  The  People 
v.  T/ie  Judges  of  Dutcttess  C.  P.,  20  Wend., 
658.  He  there  said  :  "  It  is  not  to  be  denied 
that  there  had  been  a  gradual  departure  from 
the  old  law  on  this  subject,  until  this  court 
had,  in  one  instance  at  least,  exercised  a  juris- 
diction by  mandamus  as  large  as  that  which 
we  now  decline.  But  we  stand  corrected  by 
the  decision  of  the  court  of  last  resort  in 
the  case  of  T'he  Judges  of  Oneida  v.  Tim 
People,  18  Wend.,  79."  We  shall  have  occa- 
sion, in  the  course  of  our  examination,  to  in- 
quire how  far  that  case  required  or  authorized 
the  court  to  decline  the  jurisdiction  by  msin- 
damus  which  was  solicited  in  the  case  of  TJie 
Judges  of  Dutchess  C.  P.,  and  which  we  shall 
endeavor  to  show  was  a  case  not  within  the 
reason  and  true  principle  of  the  facts  in  The 
Judges  of  the  Oneida  C.  P.  v.  The  People. 

The  cases  so  far  as  they  are  reported,  in 
which  the  Supreme  Court  had  interfered,  to 
"  correct  the  errors"  of  inferior  tribunals,  are 
very  few  and  do  not  appear  to  have  been  very 
carefully  weighed.  A  few  instances  may 
suffice.  In  Blunt  v.  Greenwood,  1  Cow.,  15, 
the  court  did  interfere  by  mandamus  to  correct 
the  practice  of  the  C.  P.  of  N.  Y.,  insetting 
aside  a  fi.  fa.  as  irregular  ;  and  a  mandamus 
issued  to  that  effect  commanding  them  to  va- 
cate the  rule  setting  it  aside.  The  question  as 
to  the  power  of  the  court  to  correct  such  an 
order  by  mandamus,  seems  to  have  been  very 
little  discussed  on  the  argument,  and  the  opin- 
ion of  the  court  does  not  advert  to  it.  The  re- 
porter heads  his  marginal  note  with  the  follow- 
ing :  '  'Mandamus  lies  to  correct  erroneous  prac- 
tice of  a  Court  of  C.  P.  except  in  mere  matters 
of  discretion,"  but  there  is  no  such  general 
claim  of  jurisdiction  nor  any  such  qualification 
in  the  opinion  of  the  court.  The  decision  grant- 
ng  the  mandamus  can  only  be  regarded  as  an 
incautious  one  in  the  first  instance ;  at  all 
events,  as  entirely  destitute  of  authority  since 
the  decision  in  the  case  of  The  Oneida  Judges. 

In  the  case  of  Ex parte  Chamber tin,  4  Cow., 
49,  where  a  most  unprecedented  motion  was 
made  for  a  mandamus  to  the  Justices  of  the 
General  Session  of  the  Peace  of  the  County  of 
Oneida,  commanding  them  to  attach  and 
punish  J.  C.  for  non-attendance  in  that  court 
as  a  witness,  the  court  said  :  "  *They  [*327 
should  have  denied  this  motion  at  once,  on  the 
ground  that  it  sought  for  a  mandamus  to  com- 
pel an  inferior  court  to  punish  for  a  contempt, 
had  the  matter  rested  there  ;  for  every  court 
must  judge  of  its  own  contempts  ;  but  as  the 
private  rights  of  an  individual  were  also  im- 
plicated, they  had  for  that  reason  looked  into 
the  merits,"  and  they  denied  the  motion.  In 
Ex  parte  Bostwick,  1  Cow.,  143:  in  Ex  parte 
Bailey,  2  Cow.,  479;  in  Ex  parte  Johnson,  3 
Cow.,  371;  in  Ex  parte  Brown,  5  Cow.,  31;  in 
Ex  parte  Bacon,  6  Cow.,  392  ;  in  Ex  parte  Ben- 
son, 7  Cow.,  363  ;  in  Ex  parte  Coster,  7  Cow., 
523,  the  Supreme  Court  refused  the  writ  on 
the  general  ground  that  they  had  no  right  to 
interfere  by  mandamus  with  the  decisions  of 
the  C.  P.  where  they  had  passed  upon  ques- 
tions within  their  judicial  cognizance  and  dis- 
cretion. The,  People  v.  Chautauque  C.  P.,  1 
Wend. ,  73,  and  The  People  v.  Columbia  C.  P. , 
1  Wend.,  297,  are  cases  where  the  court  de- 
clined to  grant  the  writ,  although  in  the  latter 
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case  Savage,  Oh.  J. ,  who  delivered  the  opinion 
of  the  court,  seems  to  favor  the  idea,  that  if 
affidavits  of  jurors  rejected  by  the  C.  P.  had 
been  improperly  rejected,  it  was  "a  question 
of  law  and  not  of  discretion,"  and  therefore  a 
proper  subject  of  review  in  that  court,  and  a 
remedy  might  be  afforded  by  mandamus.  This 
principle  was,  however,  soon  after  carried  into 
practice  in  the  next  case,  which  appears  to  be 
the  first  marked  enlargement  of  their  jurisdic- 
tion by  mandamus  to  correct  the  decisions  of 
inferior  tribunals. 


THE  PEOPLE  ex  rel.  E.  G.  OELRICKS, 

9. 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  NEW  YORK—  In  S.  Ct.,  5  Wend..  114- 
128. 


was  a  motion  for  a  mandamus  to  the 
L  judges  of  the  Superior  Court  of  the  City  of 
Ts.  Y.,  to  vacate  a  rule  granting  a  new  trial  in 
an  action  brought  in  that  court  in  favor  of  E. 
G.  Oelricks  against  the  Phoenix  Bank.  The 
plaintiff  sought  to  recover  the  amount  of  a 
draft  for  $2,500  deposited  with  the  Bank  for 
collection,  on  the  ground  of  neglect  in  trans- 
mitting the  bill  to  Baltimore,  on  which  place 
it  was  drawn.  The  main  question  of  fact  in  the 
328*]  case  was  *whether  the  note  was  left 
with  the  Bank  before  twelve  o'clock  or  after  on 
Saturday,  May  30,  1839.  Under  a  charge  from 
the  presiding  judge  "that  if  they  believed  the 
bill  had  been  left  before  twelve  o'clock,  so 
that  it  would  be  regularly  transmitted  by  the 
mail  that  day,  according  to  the  rule  and  usage 
of  the  Bank,  they  ought  to  find  for  the  plaint- 
iff, otherwise  for  the  defendants  ;  the  jury 
found  for  the  plaintiff. 

The  defendants  moved  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence, 
viz.:  that  of  a  clerk  in  the  Bank  at  the  time, 
one  Russell,  who  made  affidavit  that  he  saw 
the  note  deposited,  and  that  it  was  about  one 
o'clock  in  the  day,  or  rather  past.  They  also 
produced  affidavits  of  the  President,  and 
Cashier  of  the  Bank  that  until  after  the  trial  of 
the  cause,  they  did  not  know  that  the  depo- 
nent Russell  knew  at  what  time  the  bill  was 
left  at  the  Bank  ;  nor  that  he  knew  any  fact 
or  circumstance  which  was  in  any  way  im 
portant  to  the  defendants  in  their  defense, 
and  that  they  verily  believed  the  other  officers 
of  the  Bank  were  equally  uninformed  until 
after  the  trial.  The  Superior  Courts,  upon 
these  affidavits  of  newly  discovered  evidence, 
granted  a  new  trial.  To  vacate  that  rule  the 
plaintiff  applied  for  this  mandamus. 

The  points  made  on  the  argument  were  :  1. 
Whether  the  defendants  had  used  due  dili- 
gence in  ascertaining  whether  Russell  was  a 
material  witness,  and  if  so,  in  obtaining  his 
testimony.  2.  Whether,  as  the  evidence  was 
merely  cumulative,  as  to  facts  and  circum- 
stances relating  to  the  same  matters  contro- 
verted on  the  trial,  and  therefore  tending  to 
impeach  the  evidence  of  the  plaintiff  given  on 
the  trial,  the  Superior  Court  ought  to  have 
granted  a  new  trial  in  the  cause.  3.  Whether, 
if  that  court  erred  in  granting  a  new  trial,  as 
that  was  a  matter  resting  purely  in  the  discre- 
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tion  of  that  court,  it  was  competent  for  the 
Supreme  Court  to  control  that  discretion,  or 
to  direct  the  exercise  or  it  in  the  inferior  tri- 
bunal. 

SUTHERLAND,  J.,  delivered  the  opinion  of 
the  Supreme  Court.  The  court  held  that  the 
plaintiffs  were  guilty  of  great  negligence  in 
not  procuring  the  "  newly  discovered  evidence, 
and  also  that  it  was  merely  cumulative  evi- 
dence in  the  strictest  sense  of  the  term  ;  and 
that  upon  either  ground, if  it  had  *been  [*32J> 
an  application  in  that  court,  the  motion  for  a 
new  trial  would  have  been  refused."  (p.  122.) 

Mr.  Justice  Sutherland  then  proceeds  : 

"But  it  is  contended,  that  admitting  the 
court  below  to  have  erred  in  granting  a  new 
trial,  still  it  is  a  matter  of  discretion,  not 
depending  upon  any  fixed  and  established 
rules  of  law  ;  and  it  is  not  competent  for  this 
court  to  interfere  with  or  control  inferior  juris- 
dictions in  this  department  of  their  func- 
tions." 

This  principle  the  learned  judge  recognizes; 
and  he  admits  that  "  a  mandamus  is  proper 
only  where  some  legal  right  has  been  refused 
or  violated,  and  there  is  no  other  appropriate 
legal  remedy."  (See  cases  cited,  p.  J22.) 
What  is  meant  by  the  court  when  they  speak 
of  'the  discretion  of  inferior  tribunals,'  and 
say  that  they  will  not  interfere  with  or  attempt 
to  coerce  it,  will  be  best  ascertained  by  advert- 
ing to  some  of  the  cases  in  which  that  lan- 
guage has  been  used." 

He  then  examines  the  case  of  The  People  v. 
The  Supervisors  of  Albany,  12  Johns.,  414; 
Giles'  case,  2  Str.,  881  ;  Salk.,  45  ;  1  Burr., 
556,  which  were  cases  where  a  mandamus  had 
been  refused  ;  also,  Ex  parte  Bacon,  6  Cow., 
392  ;  Ex  parte  Benson,  7  Cow.,  363;  Ex  parte 
Bailey,  2  Cow.,  479.  The  judge  then  pro- 
ceeds : 

"  These  cases  sufficiently  indicate  the  nature 
of  the  discretion,  the  exercise  of  which  by 
inferior  tribunals  or  officers  this  court  will  not 
undertake  to  regulate  or  coerce.  It  is  that 
discretion  which  is  not  and  cannot  be  gov- 
erned by  any  fixed  principles  or  rules.  We 
will  not  set  up  our  judgment  in  opposition  to 
the  judgment  of  a  board  of  supervisors,  as  to 
what  is  a  reasonable  compensation  for  services 
performed  by  a  constable  for  the  public,  no 
sum  having  been  fixed  by  law.  But  if  they 
refuse  to  allow  anything,  either  on  the  ground 
that  they  have  no  discretion  upon  tire  subject, 
or  that  the  officer  has  no  right  to  compensa- 
tion, then  we  will  interfere  and  determine 
whether  they  have  the  power  to  make  an 
allowance,  or  whether  the  officer  is  entitled  to 
be  paid.  The  powers  of  the  supervisors  and 
the  rights  of  the  officer  are  questions  of  law. 
They  are  legal  powers  and  rights,  if  they 
exist  at  all.  Bright  v.  Supervisors  of  C'henango, 
18  Johns.,  242  ;  19  Johns.,  260.  If  an  inferior 
court  should  deny  to  a  party  the  benefit  of  an 
established  general  rule  of  practice,  not  de- 
pending at  all  upon  circumstances,  I  appre- 
hend we  should  interfere.  For  instance,  if  it 
was  a  rule  of  such  court  that  the  first  default 
*should  in  all  cases,  as  a  matter  of  [*33O 
course,  be  opened  upon  the  payment  of  the 
taxable  costs,  and  they  should,  in  a  given 
case,  refuse  to  open  such  default,  we  should 
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not  only  have  the  right,  but  should  be  bound 
to  compel  them  to  do  it  by  mandamus.  These 
observations  are  equally  applicable  to  motions 
for  new  trials  founded  ou  newly  discovered 
evidence.  It  has  been  shown  that  there  are 
certain  principles  in  relation  to  such  appliea- 
tions.which  are  clearly  settled  and  well  denned 
by  long  continued  practice  and  an  uninter- 
rupted series  of  decisions  in  our  own  and 
other  courts.  Those  principles  are  :  1.  That 
a  party  is  bound  and  presumed  to  know  the 
general  leading  points  which  will  be  litigated 
in  his  case.  2.  That  if  he  omit  ordinary  dili- 
gence to  procure  evidence  in  relation  to  those 
points,  upon  the  first  trial,  his  motion  for  a 
new  trial  for  the  purpose  of  introducing  such 
testimony  shall  be  denied.  3.  That  if  it  con- 
sist merely  of  additional  facts  and  circum- 
stances going  to  establish  the  same  points, 
which  were  principally  controverted  before.or 
of  additional  witnesses  to  the  same  facts  and 
circumstances,  such  evidence  is  cumulative 
and  a  new  trial  shall  not  be  granted." 

"  In  cases  to  which  these  principles  clearly 
and  unquestionably  apply,  the  granting  or 
refusal  of  a  new  trial  is  not  a  matter  of  discre- 
tion. The  parties  have  a  legal  right  to  a 
decision  conformable  to  those  principles. 
Whore  there  is  a  doubt  upon  the  point  of  neg- 
ligence, or  as  to  the  character  of  the  evidence, 
or  as  to  its  materiality,  it  becomes  a  matter  of 
discretion,  and  the  court  will  not,  perhaps  I 
ought  to  say  cannot,  rightfully  interfere." 

"  But  no  such  doubts  exist  in  this  case.  It 
appears  to  us  that  the  defendants  were  guilty 
of  gross  negligenpe  in  not  procuring  the  testi- 
mony of  Russell  upon  the  former  trial,  and 
also  that  his  evidence,  as  disclosed  in  the  affi- 
davits, is  clearly  and  exclusively  cumulative. 
We  think  it,  therefore,  a  proper  case  for  a 
mandamus." 

"  The  jurisdiction  of  this  court  by  manda- 
mus is  one  of  immense  importance  and  extent. 
It  belongs  to  this  court  alone.  It  extends  to 
all  inferior  courts  and  tribunals,  and  officers, 
executive,  ministerial  or  judicial,  within  the 
State.  It  operates  summarily,  and  in  some  cases 
definitively,  upon  most  important  interests. 
In  view  of  these  considerations,  we  have  taken 
this  occasion  to  explain,  somewhat  at  large, 
some  of  the  leading  principles  which  define 
the  extent  and  regulate  the  exercise  of  this 
power,  so  far  as  they  seem  to  be  applicable  to 
the  case  before  us." 

The  decision  in  the  foregoing  case  was 
received  with  no  little  surprise  and  some  dis- 
approbation, by  the  bar  generally,  at  least 
33  I*]  *in  the  City  of  N.  Y.  The  justices  of 
the  Superior  Court,  partaking,  no  doubt,  of 
the  surprise,  as  well  as  the  disapprobation,  did 
not  proceed  to  vacate  their  order  granting  the 
new  trial  ;  but  made  their  return  of  all  the 
fact-;  and  circumstances  of  the  case  ;  setting 
fortii  the  affidavits  on  which  the  motion  for  a  j 
new  trial  was  made,  and  also  the  affidavits  j 
read  in  opposition.  The  case  as  presented  by 
the  return  did  not  differ  from  that  made  by  the 
papers  on  the  motion  for  an  alternative  man- 
damus. The  return  of  the  justices  of  the 
Superior  Court  to  that  writ  concluded  by 
stating  "that  the  rule  ordering  a  new  trial 
was  granted  upon  good  and  sufficient  cause, 
according  to  the  judgment  of  the  court,  and  in 
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the  exercise  of  the  discretion  vested  in  it  ;  and 
that,  therefore,  they  had  not  vacated  it.'' 
To  this  return  the  relator  demurred.  After 
argument, 

The  opinion  of  the  Supreme  Court  was 
delivered  by  Savage, -Ok.  J.: 

"  The  facts  are  not  varied  from  what  they 
were  when  the  alternative  mandamus  was 
granted.  The  points  presented  are  the  same 
formerly  discussed.  I  shall  accordingly  con- 
sider as  settled  principles  :  1.  That  a  writ  of 
mandamus  lies  where  a  party  has  a  legal  right, 
and  no  other  appropriate  remedy.  2.  That  it 
does  not  lie  to  an  inferior  tribunal,  where 
such  tribunal  has  the  right  of  exercising  its 
discretion.  3.  That  the  discretion  which  this 
court  cannot  control,  is  one  governed  by  no 
fixed  legal  principles.  4.  That  in  all  cases 
where  an  inferior  court  is  bound  to  proceed 
according  to  established  legal  principles,  and 
it  is  alleged  that  an  error  has  been  committed, 
this  court  has  power  to  issue  a  mandamus,  and 
if  the  error  has  intervened,  the  same  obliga- 
tion exists  to  issue  the  writ,  as  to  affirm  or 
reverse  a  judgment  upon  a  return  to  a  writ  of 
error." 

Proceeding  upon  these  principles  as  settled, 
the  Chief  Justice  comes  to  the  conclusion  that 
the  Superior  Court  had  not  the  legal  discre- 
tion to  grant  a  new  trial.  He  says  : 

"  Upon  the  whole  case,  therefore,  I  am 
satisfied  that  the  discretion  to  be  exercised  by 
an  inferior  court,  in  granting  new  trials  for 
newly  discovered  testimony,  is  not  an  arbitrary 
but  a  legal  discretion,  and  is,  therefore,  sub- 
ject to  review  by  this  court ;  that  the  defend- 
ants in  the  courts  below  had  been  guilty  of 
*laches,  in  not  procuring  the  testimony  [*332 
of  Russel  upon  the  trial;  and  further,  that  his 
testimony  is  merely  cumulative  ;  and  that  for 
these  reasons  a  peremptory  mandamus  should 
be  granted." 

Judgment  accordingly. 


Looking  at  these  reasons  and  at  the  peculiar 
vagueness  of  the  question  of  the  laches  of  the 
defendants  in  regard  to  procuring  the  attend- 
ance of  their  witness  at  the  trial,  it  is  not  easy 
to  imagine  an  application  for  a  new  trial, 
which  would  more  clearly  belong  the  class  in 
which  the  learned  Chief  Justice  admits  that  a 
mandamus  does  not  lie  to  an  inferior  tribunal. 
"3.  That  the  discretion  which  this  court  can- 
not control,  is  one  governed  by  no  fixed  legal 
principles."  What  can  be  less  governed  by 
fixed  legal  principles  than  the  question  of 
laches?  What  in  fact,  after  all,  is  more 
properly  a  question  for  the  discretion  of  the 
court  trying  a  cause,  than  the  expediency  of 
admitting  cumulative  evidence  ?  The  question 
here  was  pot  essentially  different.  Very  extra- 
ordinary circumstances  might  even  justify  the 
granting  a  new  trial,  upon  newly  discovered 
cumulative  evidence  alone.  Whether  this  was 
such  a  case,  we  do  not  mean  to  discuss ;  but 
suppose  that  the  court  had  been  dissatisfied 
with  the  verdict  as  against  the  weight  of  the 
evidence  given  to  the  jury,  and  without  any 
newly  discovered  cumulative  evidence,  had 
ordered  a  new  trial,  has  the  Supreme  Court 
jurisdiction  to  vacate  the  order  by  mfindamux  f 
It  had  never  claimed  it.  The  court  below  had 
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H  power  and  a  discretion  as  ample  as  the 
Supreme  Court  itself  in  granting  new  trials. 
It  is  very  true  that  to  grant  a  new  trial 
where  the  facts  have  been  fully  passed  upon 
by  the  jury  upon  'all  the  evidence  submitted 
to  them  ;  to  subject  the  party  who  has  gained 
a  verdict  to  a  new  ordeal,  and  to  the  risk 
of  having  to  encounter  manufactured  testi- 
mony on  a  new  trial,  would  be  a  great  abuse 
— a  monstrous  perversion  of  justice— and  in  a 
case  of  great  hardship,  the  temptation  to  re- 
dress the  injury  by  the  summary  and  beneficial 
process  of  a  mandamus,  would  be  almost 
irresistible  to  a  Supreme  Court,  loving  justice, 
and  abhorring  the  law's  delay.  But,  on  the 
other  hand,  is  this  possible  abuse  of  the  discre- 
333*]  tion  of  the  subordinate  tribunals  *half 
so  formidable,  as  those  which  would  inevitably 
follow  in  the  train  of  an  indiscriminate  review 
of  all  such  applications  to  the  courts  below  for 
new  trials  ?  If  the  Supreme  Court  have  the 
power  by  mandamus  to  vacate  the  granting  of 
new  trials,  they  ought,  a  fortiori,  to  exercise 
the  same  power  of  issuing  it  to  compel  the 
courts  below  to  grant  them  where  it  is  refused, 
either  on  grounds  of  law  or  fact.  In  other 
words,  every  case  where  a  new  trial  was 
granted  or  refused,  would  become  a  case  for 
review  by  mandamus.  This  would  be  most 
assuredly  something  more  than  "a  gradual 
departure  from  the  old  law  on  this  subject," 
as  it  is  styled  by  Mr.  Justice  Bronson.  It 
would  be  to  supersede  the  whole  power  and 
discretion  of  those  inferior  courts  in  granting 
new  trials.  It  would  be  constituting  the  Su- 
preme Court  a  standing  jury,  to  review  all 
issues  of  fact  as  well  as  of  law,  presented  to 
those  tribunals.  We  have  no  idea  that  the  able 
and  learned  judges  of  that  court  ever  con- 
templated bringing  about  such  a  result ;  or  in- 
tended to  enlarge  their  jurisdiction  by  manda- 
mus beyond  what  they  conceived  to  be  its 
legitimate  boundaries.  But  we  shall  see  that 
they  were  soon  called  upon  ;  pressed  upon  all 
sides  to  "follow  out  the  principle"  of  this 
case,  of  The  Judges  of  the  N.  T.  Superior 
Court,  and  to  apply  the  writ  of  mandamus  to 
cases  to  which  no  lawyer  was  ever  bold  enough 
before  to  attempt  its  extension.  Some  of  these 
applications,  it  is  true,  were  refused;  but  others 
were  successful. 

In  the  case  of  Ex  parte  Livingston  v.  The 
Judges  of  the  N.  T.  Superior  Court,  10  Wend. , 
545,  an  attempt  was  made  by  mandamus,  by  a 
defendant  to  have  satisfaction  entered  of  a 
judgment,  on  the  ground  "that  the  plaintiff, 
suing  on  a  replevin  bond,  had  not  assigned 
breaches  in  his  declaration  ! "  The  plaintiff 
obtained  a  verdict  and  had  nominal  damages 
assessed,  on  which  he  entered  up  judgment  for 
the  debt,  six  cents  damages  and  the  costs  of 
increase.  The  defendant  paid  the  nominal 
damages  and  costs  of  increase  but  no  part  of 
the  debt,  and  applied  to  the  court  below  for 
an  order  that  satisfaction  be  entered  ;  which 
being  refused,  a  mandamus  was  asked  for 
from  the  Supreme  Court.  The  court.  Nelson, 
./. ,  denied  the  motion  with  costs.  He  says : 
334*]  *  "  We  will  not  determine  the  effect 
of  the  judgment,  upon  motion,  but  leave  the 
relator  to  his  writ  of  error." 

In  the  case  of  The  People  v.  Niagara  G.  P., 
12  Wend.,  246,  where  that  court  had  set  aside 


a  report  of  referees  on  the  merits,  on  the 
ground  that  they  had  excluded  proper  evi- 
dence, the  court,  Sutherland,  J.,  held  that  the 
referees  were  right,  and  the  C.  P.  had  erred  in 
setting  aside  their  report  ;  and  he  granted  a 
peremptory  mandamus  directing  that  court  to 
vacate  their  order,  setting  aside  the  report  of 
referees.  No  question  was  raised  as  to  the 
jurisdiction  by  mandamus. 

In  the  case  of  The  People  v.  N.  T.  C.  P.,  & 
motion  was  made  for  an  alternative  mandamus 
to  compel  the  Common  Pleas  to  set  off  the 
judgment  in  that  court  against  one  obtained 
by  the  adverse  party  in  the  Supreme  Court. 
The  court  granted  the  alternative  mandamus. 
The  question  of  jurisdiction  was  not  raised. 

In  the  case  of  The  People  v.  The  N.  T.  C.  P., 
18  Wend.,  584,  a  motion  was  made  for  a  per- 
emptory mandamus  on  the  coming  in  of  the 
return  to  the  alternative  writ.  That  required 
the  C.  P.  to  vacate  so  much  of  an  order  as 
gave  the  plaintiff  below  leave  to  amend  his 
declaration,  or  so  much  thereof  as  refused  the 
defendant  leave  to  plead  it  as  amended,  or 
show  cause,  &c. 

BY  THE  COURT,  BRONSON,  J. : 

"  In  the  case  before  the  court,  if  the  cause 
of  action  had  in.  fact  accrued  before  the  decla- 
ration was  filed,  the  plaintiff  should  have 
amended  instead  of  joining  in  demurrer.  If 
he  did  not  discover  his  error  until  the  argu- 
ment, the  court  should  have  given  judgment 
against  him,  but  permitted  him  to  amend  on 
the  usual  terms." 

"  But  the  alternative  writ  was  not  awarded 
for  the  purpose  of  reviewing  the  judgment  of 
theC.  P.  on  the  demurrer.  The  mode  of  coming 
at  that  question,  is  by  a  writ  of  error.  Neither 
was  the  writ  ordered  on  the  ground  that 
the  court  below  improperly  refused  the  de- 
fendants leave  to  withdraw  the  demurrer  and 
plead.  But  the  court  went  further  and  allowed 
the  plaintiff  leave  to  amend,  and  refused  the 
defendants  leave  to  plead  to  the  amended 
declaration.  To  say  nothing  of  the  unusual 
course  of  permitting  the  plaintiff  to  amend 
where  the  judgment  on  demurrer  was  in  his 
favor,  I  can  perceive  no  possible  ground  upon 
*which  the  defendants  could  justly  be  [*335 
denied  the  right  of  answering  the  amended 
declaration.  If  the  demurrer  was  frivolous, 
all  the  plaintiff  had  a  right  to  ask,  was  that  it 
should  be  overruled,  and  that  the  defendants 
should  not  be  allowed  to  withdraw  it  and 
plead.  Beyond  this,  the  defendants  had  rights. 
They  could  bring  error,  and  review  the  judg- 
ment of  the  C.  P.  Of  this  right  and  of  every 
means  of  defense,  they  have  been  entirely  de- 
prived by  the  order  allowing  the  plaintiff  to 
amend,  without  permitting  them  to  answer." 

The  motion  for  the  peremptory  mandamus 
was  granted,  with  costs.  (See  10  Wend.,  598.) 
The  court  saying : 

"  That  the  judges  may  always  protect  them- 
selves against  costs  by  obeying  the  alternative 
mandamus.  Where  they  omit  to  do  so,  and 
make  a  return,  it  may  be  presumed  that  they 
are  indemnified  against  costs  by  the  party  in 
interest.  

To  this  decision,  and  the  principle  to  be  de- 
duced from  it,  although  Mr.  Justice  Bronson 
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Las  rather  described  it  by  negatives  than  de- 
fined it  positively,  it  is  believed  that  no  just 
objection  can  be  maintained.  The  case  seems 
to  belong  to  that  class  in  which  the  inferior 
•court  has  deprived  the  party  seeking  the  man- 
damus of  the  common  right  of  being  heard. 
It  is  as  much  an  infringement  of  that  right,  as 
the  refusal  of  a  Court  of  C.  P.  to  receive  an 
.appeal  from  a  justice  of  the  peace,  in  a  case 
where  the  statute  has  given  the  right  to  the 
party  appealing  ;  and  although  in  one  such 
•case,  where  the  C.  P.  refused  to  receive  the 
appeal  (The  People  v.  Dutchess  G.  P.,  20  Wend., 
•658),  Mr.  Justice  Bronson,  subsequent  to  the 
•decision  of  the  Court  of  Errors  in  this  case  of 
The  People  v.  The  Oaeida  Judges,  did  decline 
to  interfere  by  mandamus,  though  he  held  the 
appeal  wrongfully  dismissed  ;  yet  we  have  the 
fullest  confidence  to  show,  by  unquestioned 
authorities,  in  England  and  in  our  own  State, 
that,  in  such  a  case,  it  was  the  right  and  duty 
of  the  court  to  have  issued  the  writ  of  manda- 
mus. But  we  postpone  the  examination  of 
that  point  until  we  come  to  consider  the  case 
itself,  of  The  Judges  of  the  Dutchess  C.  P.,  in  its 
order. 

336*]  *The  next  case  that  occurs  of  a  man- 
damus to  &  Court  of  C.  P.,  is  the  very  ques- 
tionable one  of  The  People  v.  The  Suffolk  C.  P., 
18  Wend.,  550.  This  was  a  motion  for  a  per- 
emptory mandamus  to  the  C.  P.,  commanding 
them  "  to  quash  a  certiorari  to  a  justice,  and 
to  set  aside  all  subsequent  proceedings  there- 
on ;"  the  C.  P.  having  denied  the  motion  to 
that  effect.  The  ground  of  the  motion  was, 
that  the  justice  after  a  trial  before  him  and  a 
verdict  for  the  plaintiff,  had,  at  the  request  of 
the  counsel  for  the  defendant,  and  in  his 
absence,  prepared  the  affidavit  and  other 
papers  necessary  for  suing  out  the  certiorari. 
The  report  of  the  case  in  the  statement  of 
facts  is  as  follows  : 

"  The  affidavit  on  which  the  certiorari  was 
.allowed,  states  the  process  for  the  commence- 
ment of  the  suit,  the  issue  joined,  the  proceed- 
ings, verdict,  and  judgment.  It  does  not 
state  that  any  question  arose  about  the  admis- 
sion or  rejection  of  evidence,  the  regularity 
of  the  proceedings,  or  the  legal  rights  of  the 
parties  ;  and  it  concludes  without  alleging 
any  ground  of  error,  either  in  the  proceedings, 
verdict  or  judgment."1 

At  the  special  term  at  Albany  in  Apr. ,  1836, 
the  motion  was  decided  by 

BRONSON,  J.,  who  held  :  "1.  That  the  con- 
duct of  the  justice  was  improper  in  drawing 
the  affidavit.  2.  That  if  the  party  intended 
to  rely,  as  he  probably  did,  on  the  ground 
that  the  evidence  did  not  warrant  the  verdict, 
it  should  have  been  stated  in  the  affidavit ; 
that  therefore  the  C.  P.  should  have  quashed 
the  certiorari,"  and  accordingly  a  peremptory 
•mandamus  was  awarded. 

We  have  called  this  a  "very  questionable 
case  ;"  and  so  we  respectfully  insist,  it  is  well 
entitled  to  be  called  :  first,  upon  principle, 
with  regard  to  the  writ  of  mandamus  being 

1. — It  is  somewhat  singular  that  Mr.  Justice  Bron- 
.son,  entertaining  the  views  he  did,  did  not  adminis- 
ter a  sharp  reproof,  in  this  case,  to  the  judge  or 
•commissioner  who  allowed  the  certiorari  upon  such 
an  affidavit. 
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the  appropriate  remedy,  and  secondly,  as  to 
the  sufficiency  of  the  affidavit.  Whether  the 
improper  conduct  of  the  justice  in  regard  to 
the  affidavit  was  not  sufficient  to  warrant  the 
setting  aside  his  return,  when  made,  [*337 
we  are  not  prepared  to  deny.  In  Foxv.  John- 
son, 3  Cow.,  20,  the  court,  it  is  true,  did  set 
aside  the  return  of  a  justice  because  it  was 
prepared  by  the  attorney  for  the  plaintiff  in 
error  ;  it  may  be  as  Mr.  Justice  Bronson  says 
— citing  the  case — "  no  less  objectionable  to 
allow  the  justice  to  prepare  papers  which 
should  be  prepared  by  the  attorney  ;"  but  it  is 
not  so  clear  that  such  a  defect  should  be  a 
sufficient  cause  for  quashing  the  certiorari,  if 
the  affidavit  were  otherwise  sufficient  in  sub- 
stance. The  affidavit  is  more  for  the  purpose 
of  satisfying  the  judge  or  commissioner  who 
allows  the  certiorari,  that  there  is  reasonable 
ground  to  believe  there  is  error,  than  for  the 
foundation  of  any  subsequent  judicial  action. 
It  is  the  justice's  duty  when  the  writ  is  granted, 
upon  ever  so  defective  or  erroneous  a  state- 
ment of  his  proceedings,  to  make  his  return  to 
the  writ.  It  is  a  mere  ministerial  duty  :  and 
it  seems  really  going  great  lengths  to  say  that 
a  justice  is  ex  officw  to  be  supposed  incapable 
of  drawing  a  true  preliminary  affidavit  of  the 
proceedings  before  him  for  a  party  to  verify. 
That  he  may  thereby  incur  "  suspicion  of  his 
fairness  and  integrity,"  by  the  party  who 
wishes  to  prevent  a  certiorari  being  brought, 
seems  to  Mr.  Justice  Bronson  ample  reason  for 
quashing  the  writ  without  looking  into  the 
return  !  We  can  only  oppose  to  so  novel  and 
unsupported  a  proposition — a  triple  "negatur! 
negatur  !!  negatur  !!!" 

As  to  the  other  ground  for  quashing  this 
certiorari,  that  the  affidavit  did  not  sufficiently 
set  forth  "  the  grounds  upon  which  the  allega- 
tion of  error  was  founded,"  Mr.  Justice  Bron- 
son seems  to  us  to  have  arrived  at  a  conclusion, 
not  only  opposite  to  that  which  the  court 
adopted  in  the  case  of  The  Peoplev.  Columbia 
C.  P. ,  6  Wend. ,  544,  but  directly  opposite  to 
his  own  admissions  in  this  very  case.  In  the 
case  in  6  Wend,  (and  it  is  cited  by  Mr.  Justice 
Bronson  in  this  case),  the  court,  Savage,  Ch.  J., 
held  in  totidemverlris,  "  that  a  statement  of  the 
points  relied  on  for  error,  besides  setting  forth 
the  testimony  and  proceedings  before  the  jus- 
tice, is  not  necessary,  when  the  alleged  errors 
consist  in  the  proceedings  set  forth."  In  that 
case,  the  C.  P.  had  quashed  the  certiorari,  be- 
cause the  affidavit  setting  *forth  the  [*338 
testimony  and  proceedings,  did  not  also  "set 
forth  the  grounds  upon  which  the  allegation 
of  error  was  founded."  And  Ch.  J.  Savage 
unhesitatingly  awarded  a  mandamus  to  the  C. 
P.,  to  vacate  their  order  quashing  the  certiorari. 
Now  it  appears  that  the  affidavit  in  this  case 
of  the  Suffolk  C.  P..  set  forth  the  "  proceed- 
ings; verdict,  and  judgment."  And  Mr.  Justice 
Bronson  himself  admits  that  he  found  enough 
in  it  to  infer  that  "  the  party  probably  intended 
to  rely  on  the  argument  that  the  evidence  did 
not  warrant  the  verdict."  Now,  if  so  good  a 
ground  of  error  appeared  probable  only,  this 
decision  of  Mr.  Justice  Bronson  granting  the 
mandamits,  seems  to  be  not  only  one  of  those 
"  gradual  departures  from  the  old  law  on  this 
subject " — but  equally  a  departure  from  some 
new  and  verv  good  law  on  the  subject  also. 
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For,  though  we  see  no  ground  of  objection 
to  the  remedy  by  mandamus  in  the  case  of 
Tli<'  Columbia  C.  P.,  where  they  had  quashed 
a  certutrori  for  the  defects  objected  to  the 
affidavit ;  it  by  no  means  follows  that  either, 
by  the  old  or  the  new  law,  a  mandamus  was 
equally  an  appropriate  remedy  where  the  C. 
P.  had  refused  to  quash  a  certiorari  for  that 
defect — admitting  that  it  really  existed.  The 
Columbia  C.  P.  has  refused  to  receive  an  ap- 
peal ;  for  such  the  quashing  of  the  certiorari. 
in  effect,  was  ;  and  the  Supreme  Court,  as  we 
believe,  exercised  no  new,  no  usurped  juris- 
diction in  looking  into  their  proceedings  to  see' 
why  they  denied  the  party  the  benefit  of  his 
certiorari.  But  when  the  Suffolk  C.  P.  had 
refused  to  quash  the  certiorari,  what  was  the 
condition  of  the  parties,  and  of  that  court 
itself  ?  Instead  of  denying  either  party  jus- 
tice, or  the  right  of  being  heard,  they  in  effect, 
decided  that  they  would  hear  them,  and  "by 
God's  help,"  do  justice  between  them.  What 
more  could  the  parties  reasonably  require  ?  If 
there  was  no  error  in  the  proceedings  before 
the  justice,  and  the  C.  P.  notwithstanding 
reversed  his  judgment,  the  plaintiff  had  still 
his  remedy  by  writ  of  error  to  the  Supreme 
Court  ;  and  he  could  on  that,  assign  for  error 
any  matter  which  properly  furnished  good 
reason  why  the  judgment  of  the  C.  P.  should 
be  reversed,  and  that  of  the  justice  affirmed. 
He  had,  therefore,  full  and  adequate  remedy 
339*]  *by  writ  of  error,  in  case  of  a  wrongful 
decision  against  him.  But  when  the  man- 
damus went  in  the  case,  commanding  the  C. 
P.  to  quash  the  certiorari,  then  unless  the  de 
fendant  brought  a  writ  of  error  to  the  Court 
of  Errors,  the  door  of  justice  was  closed  to 
him  forever. 

The  case  of  The  People  v.  Delaware  C.  P.,  is 
the  case  of  an  attempt  to  compel  that  court  by 
mandamus,  to  vacate  their  order  allowing 
costs  ;  on  the  ground  that  the  recovery  had 
been  reduced,  on  appeal  from  a  justice's  judg- 
ment, more  than  $10,  pursuant  to  the  2  R.  S., 
263,  sec.  218.  The  motion  was  denied  very 
properly,  but  without  any  question  raised  as 
to  the  jurisdiction  by  mandamus. 

The  case  of  The  People  v._N.  T.  C.P..  was 
a  case  substantially  of  the  same  character,  and 
with  like  result — on  the  ground  that  the  C. 
P.  were  right ;  not  that  the  court  had  not 
jurisdiction. 

But  it  is  getting  high  time  to  look  after  these 
"  gradual  departures  from  the  old  law"  of 
remedy  by  mandamus.  The  only  other  case 
that  seems  worthy  of  notice  before  the  ques- 
tion came  under  review  in  the  Court  of  Errors, 
in  The  Oneida  C.  P.  v.  The  People,  was  the  case 
of  TJie  People  v.  The  Superior  Court  of  the 
CUy  ofN.  T.,  decided  in  Oct.,  1837. 


THE  PEOPLE,  ex  rel.  ROBINSON, 

v. 

SUPERIOR    COURT  OF  THE  CITY   OF 
NEW  YORK. 

THIS  was  a  motion  for  a  mandamus  to  the 
Superior  Court  commanding  them  to 
vacate  a  rule  setting  a  report  of  referees  ;  or 
to  render  judgment,  so  that  the  relator  might 
bring  a  writ  of  error. 
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"The  Supreme  Court,  Cowen,  J.,  delivering 
their  opinion  held,  that,  as  it  was  to  be  inferred 
from  the  course  of  proceedings  as  the  part  of 
the  judges  of  the  Superior  Court,  that  they 
were  dissatisfied  with  the  report  in  point  of 
fact,  and  not  in  point  of  law,  this  court  will 
not  grant  a  mandamus  to  vacate  the  order 
for  a  rehearing  before  referees.  Mr.  Justice 
Cowen,  however,  plainly  enough  intimates, 
that  if  the  report  was  set  aside  because  it  was 
conceived  that  upon  *the  facts  found  [*34O 
by  the  referees,  the  law  was  against  the 
plaintiff  in  whose  favor  the  report  was  made, 
and  if.  after  the  expression  of  such  an  opinion, 
that  court  refused  upon  the  application  of  the 
plaintiff  to  render  judgment  against  him,  so- 
that  he  might  bring  error,  this  court  wguld 
award  a  mandamus  requiring  the  prayer  of 
the  plaintiff  to  be  granted." 

To  this  there  could  be  no  objection.  No 
complaint,  at  least,  no  open  one,  and  no  sus- 
picion as  yet,  manifested  by  the  justices  of  the 
Supreme  Court  that  they  were  misusing  the 
people's  most  gracious  and  high  prerogative 
writ  of  mandamus! 

At  length,  in  Dec.,  1889,  this  question  of  the 
jurisdiction  of  the  Supreme  Court,  to  review 
by  mandamus,  the  decisions  of  the  inferior 
tribunals,  in  cases  where  those  courts  in  the 
erercise  of  their  judicial  discretion  had  passed 
upon  matters  presented  for  their  judgment, 
came  before  the  Court  of  Errors  for  their  ad- 
judication. This  was  upon  a  writ  of  error 
brought  in  the  name  of  the  Judges  of  the 
Oneida  C.  P.,  by  a  plaintiff  in  their  court  in 
a  case  in  which  the  Supreme  Court  had  granted 
a  peremptory  mandamus,  directing  the  C.  P. 
to  vacate  an  order  for  costs  to  these  plaintiffs. 
The  order  had  been  granted  by  the  C.  P.  on 
the  ground  that  the  title  to  land  had  come  in 
question  upon  the  trial  of  the  cause.  The 
case  is  entitled  as  follows  : 

THE  JubGES  OF  THE  ONEIDA  C.  P.  v.  THE. 
PEOPLE,  ex  rel.  SAVAGE. — 18  Wend.,  79. 

The  original  action  in  the  C.  P.,  in  this 
case  was  trover,  for  the  conversion  of  14  saw 
logs,  brought  by  Esther  Sanford  v.  Savage,  the 
relator.  The  title  of  the  plaintiff  to  the  prem- 
ises was  not  controverted  on  the  trial;  but  she 
proved  that  the  land  on  which  they  were  cut, 
had  been  assigned  to  her  by  her  children  by 
parol,  as  her  dower.  A  verdict  was  found  in 
her  favor  for  $4.50  damages,  and  six  cents 
costs.  The  C-  P-,  on  her  application,  made 
an  order  granting  her  costs  on  the  ground,  as 
above  stated  "that  the  title  to  land  had  come 
in  question  upon  the  trial  of  the  cause."  The 
defendant  obtained  an  alternative  mandamus 
*to  vacate  this  order  for  costs;  and  on  [*341 
the  return  setting  forth  these  facts,  a  demurrer 
and  joinder,  the  Supreme  Court,  Nelson,  Ch. 
J.,  awarded  a  peremptory  mandamus.  In 
his  brief  opinion  (see  18  Wend.,  pp.  80,  81) 
he  says: 

"The  title  to  land  did  not  come  in  question. 
This  proof  as  to  the  title,  in  the  first  instance, 
being  altogether  immaterial  and  to  become 
material  only,  by  way  of  answer  to  the  de- 
fense, could  not  be  volunteered  with  a  view 
to  costs.  It  was  not  in  the  power  of  the  de- 
fendant to  compel  the  plaintiff  to  prove  her 
title  to  the  land  in  the  first  instance,  as  in  the 
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case  of  ffubbell  v.  Rochester,  7  Cow.,  115.  Her 
right  to  the  logs  was  shown  independently 
of  it. 

"Again;  the  possession  of  the  plaintiff, 
from  1826  down  to  the  suit  in  1835,  was 
enough  without  showing  her  title  to  the 
premises." 

Peremptory  mandamus  granted  accordingly. 

Upon  this  decision,  a  writ  of  error  was  sued 
out  as  before  mentioned  in  the  name  of  the 
Judges  of  the  Oneida  C.  P.,  and  on  the  argu- 
ment the  question  was  raised  whether  the  Su- 
preme Court  had  jurisdiction  by  'mandamus 
to  compel  the  C.  P.  to  vacate  their  order. 

After  advisement,  opinions  were  delivered 
by  Chancellor  Walworth  and  Senator  A.  H. 
Tracy. 

The  Chancellor,  in  his  opinion,  goes  fully 
into  the  question  "whether  the  Supreme  Court 
was  right  in  supposing  that  it  appeared  from 
the  return  to  the  alternative  writ,  that  the 
title  to  land  did  not  come  in  question  upon  the 
trial  of  the  cause  before  the  C.  P." 

"That  the  plaintiff  gave  her  title  in  evidence, 
he  says,  is  beyond  all  dispute.  Whether  it  was 
possible  for  her  to  show  the  logs  to  be  her's  in 
any  other  way — is  a  question  which  I  am  not 
prepared  to  answer,  from  the  facts  stated  in 
this  return.  If  she  could  not,  then  it  is  cer- 
tain her  title  to  the  land  was  in  question  ac- 
cording to  my  decision  in  the  case  of  Hubbell 
v.  Rochester,  which  was  afterwards  confirmed 
by  the  Supreme  Court,  (pp.  84,  -85.) 

At  page  81,  he  says:  "It  will  be  seen  from 
this  statement  of  the  case,  that  the  question 
whether  the  title  was  material  to  be  shown  on 
the  trial  in  the  C.  P.,  was  a  question  of  fact, 
rather  than  a  question  of  law  arising  from  un- 
342*]  disputed  *facts.  It  appears  to  me, 
therefore,  that  there  was  no  question  of  law 
involved  in  the  decision  of  the  C.  P.,  and  that 
whatever  authority  the  Supreme  Court  may 
ha  veto  correct  errors  of  this  kind  in  mere  mat- 
ters of  law,  it  was  the  intention  of  the  Legisla- 
ture to  make  the  court,  before  which  the  cause 
was  tried,  the  sole  judges  whether  the  title  to 
lands  came  in  question,  if  the  decision  de- 
pended on  disputed  facts. 

From  my  conclusion  on  this  point,  it  is  not 
necessary  to  the  decision  of  this  case  that  I 
should  examine  the  question  of  jurisdiction 
raised  here;  and  I  should  prefer  to  delay  a  de- 
cision thereon,  until  it  could  be  more  fully 
argued,  on  one  side  at  least,  than  was  done  in 
the  present  cause.  I  must  be  permitted  to  say, 
however,  that  the  mode  of  proceeding  by  man- 
damus, under  the  present  statutory  provisions 
upon  the  subject,  is  a  very  inappropriate  rem- 
edy to  correct  'mere  errors  of  judgment, 
either  as  to  law  or  fact,  in  coxirts  of  general 
common  law  jurisdiction." 

"It  is  true  the  Legislature  have  amended  the 
Statute  which  made  it  absolutely  necessary  for 
the  Supreme  Court  to  give  judgment  for  costs 
against  parties  to  whom  a  peremptory  man- 
damus was  directed,  and  has  left  such  costs  in 
the  discretion  of  the  court.  But  the  defend- 
ants in  such  cases,  the  judges  of  the  inferior 
courts,  are  still  liable  to  the  relator  for  all 
damages  he  may  sustain  by  reason  of  their 
neglect  to  comply  with  the  alternative  man- 
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damus(?)  although  they  may  have  returned 
facts  which  they  supposed  were  sufficient  to 
justify  them  in  point  of  law,  for  not  reversing 
their  former  decision,  and  they  are  also  liable 
to  the  costs  of  a  writ  of  error,  to  this  court, 
if  the  Supreme  Court  decides  in  their  favor, 
and  this  court  happens  to  differ  with  the  Su- 
preme Court  on  the  question  presented  by  the 
return.  Without  intending  to  express  any 
opinion  whatever  upon  the  general  question 
of  jurisdiction,  therefore,  1  shall  vote  for  a  re- 
versal of  the  judgment  of  the  Supreme  Court, 
because  I  am  not  perfectly  satisfied  that  the 
title  to  land  did  not  necessarily  come  in  ques- 
tion upon  the  trial  in  the  C.  P  ,  and  at  all 
events  that  it  was  a  question  of  fact  in  this 
case,  upon  which  their  decision,  when  acting 
judicially  under  the  positive  direction  of  a  stat- 
ute, should  have  been  considered  as  conclu- 
sive." 

Though  the  Chancellor  thus  desired  to  ad- 
journ the  question  of  jurisdiction  by  man- 
damus, it  was  not  declined  by  one  of  the  law 
members  of  the  court.  It  was  taken  up  by 
Senator  Tracy,  who  delivered  a  long  opinion 
upon  it.  He  seems  *not  to  have  been  [*343 
troubled  with  any  doubts  or  misgivings  as  to 
his  state  of  preparation  to  decide  it.  He  did 
not,  like  the  Chancellor,  prefer  to  delay  a  de- 
cision upon  the  question  of  jurisdiction  until 
it  could  be  more  fully  argued.  He  says: 

"My  mind  was  principally  interested  on  the 
argument  of  this  case  by  the  question,  whether 
the  decision  of  the  Court  of  C.  P.  that  the 
title  to  lands  came  in  question  on  the  trial  of 
the  cause,  is  not  such  a  judicial  decision  by  a 
court  of  competent  jurisdiction  for  the  purpose 
that  the  Supreme  Court  could  not,  in  the  ex- 
ercise of  its  legitimate  functions,  review  it  by 
a  writ  of  mandamus.  As  the  conclusion  to 
which  I  have  arrived  on  this  point  makes  it 
unnecessary  to  decide  or  discuss  the  other 
points  of  the  case,  I  shall  confine  my  present 
remarks  wholly  to  it." 

He  then  proceeds,  after  some  general  re- 
marks upon  "the  decisions  made  in  the  early 
history  of  the  Supreme  Court,"  with  which,  to 
our  great  relief,  he  informs  us  that  he  "fully 
concurs,"  to  enter  into  an  examination  of  the 
nature  and  objects  of  the  writ  of  mandamus. 
We  cannot  think  that  we  deprive  the  learned 
professional  reader  of  any  very  useful  or  cu- 
rious learning,  if  we  decline  to  follow  the  hon- 
orable Senator  through  his  somewhat  eccentric 
route  of  research.  In  his,  what  was  evidently 
intended  to  be,  elaborate  examination  of  the 
case  of  The  People  v.  The  N.  T.  Superior  Court, 
the  display  is  much  more  like  senatorial  debate 
than  judicial  reasoning.  Not  that  we  differ, 
in  fact,  at  all  from  his  conclusion  as  to  the  un- 
fitness  of  the  remedy  by  mandamus,  in  that 
particular  case.  But,  so  far  as  his  attack 
upon  the  first  proposition  laid  down  in  that 
case  by  C h.  J.  Savage,  is  concerned,  viz.: 
"that  a  writ  of  mandamus  lies  where  a  party 
has  a  legal  right  and  no  other  appropriate  rem- 
edy," he  seems  to  us  feeble  in  his  logic  when 
he  is  intelligible,  and  when  lie  is  metaphysical 
immeasurably  incomprehensible.  He  wishes 
to  represent  the  learned  Chief  Justice  as  main- 
taining by  this  proposition  that  "in  every  case 
where  the  party  has  no  other  remedy,  a  man- 
damus will  lie."  And  certainly,  if  the  Chief 
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Justice  had  laid  down  any  such  doctrine,  the 
Senator's  refutation  would  have  been  triumph- 
ant and  complete.  But  Ch.  J.  Savage  has  ad- 
344*]  vanced  no  such  *proposition.  And 
though  Senator  Tracy  seems  great  puzzled 
and  perplexed  to  deflne  "what  is  a  legal  right" 
(p.  98),  we  find  no  help — no  light  whatever  in 
his  opinion  upon  the  question.  Is  it  really  so 
difficult.so  abstruse  and  indefinable  a  quiddity? 
We  had  supposed  a  legal  right  meant  a  right 
which  the  law  so  recognizes  as  a  perfect  right 
that,  if  violated,  the  party  may  have  redress 
for  the  violation  by  some  appropriate  writ,  or 
other  preceding  either  now  in  use,  or  if  neces- 
sary, to  be  devised  by  the  proper  court — as  the 
"ojficina  justitice." 

But  it  is  very  evident  to  us  that  Mr.  Senator. 
Tracy  had  not  any  fixed  or  certain  notion  of 
the  limits  of  this  jurisdiction,  at  the  outset 
of  his  opinion ;  and  he  does  not  seem  to 
acquire  any  more  precise  one,  as  he  advances. 
We  cannot  say  of  it,  in  this  respect,  "  crescit 
eundo."  He  very  properly  says  (p.  92): 
"  The  broad  distinction  between  a  direction  to 
an  inferior  tribunal  to  act,  and  direction  to  it 
how  to  act,  seems  to  have  at  all  times  been 
well  observed."  (In  the  Court  of  K.  B.)  But 
then,  as  an  instance  of  that  court's  declining 
to  direct  the  inferior  court  how  to  decide,  he 
cites  that  ill  used,  misunderstood  case  of  The 
King  v.  The  Justices  of  Derbyshire,  4  T.  R., 
448,  as  in  point,  to  show  that  the  K.  B.  refused 
a  mandamus  to  compel  the  Sessions  to  receive 
an  appeal  from  an  assessment  of  Commission- 
ers of  Inclosure.  (The  Senator  states  it  as  an 
appeal  in  regard  to  poor  rates,  but  that  is  not 
material.)  How,  both  in  the  case  in  4  T.  R., 
488,  just  cited,  and  in  the  case  of  The  King  v. 
The  Justices  of  the  North  Riding  of  Yorkshire,  3 
T.  R.,  150,  cited  in  it,  the  K.  B.  did  refuse  the 
writ  of  mandamus,  and  on  the  same  ground  in 
both,  viz. :  that  the  appellants  moved  the  court 
for  leave  to  "  lodge  the  appeal  and  respite  the 
hearing  thereof  to  the  then  next  Quarter  Ses- 
sions." The  Sessions  ordered  that  the  motion 
for  lodging  the  appeal  and  respiting  the  hear- 
ing thereof  to  the  next  Quarter  Sessions  be 
rejected.  And  on  the  rule  to  show  cause 
against  a  mandamux  to  ' '  direct  them  to  receive, 
hear,  and  determine  the  appeal ;"  what  say  the 
court?  Why,  simply  this  :  "  The  court  were 
of  opinion  that  the  justices  had  not  acted 
wrong  :  for  the  motion  was  in  effect  to  adjourn 
the  appeal,  and  it  was  evidently  the  intention 
345*]  of  the  parties  *not  to  enter  the  appeal 
unless  the  court  would  adjourn  it.  The  jus- 
tices are  to  judge  of  the  reasonableness  of  the 
time ;  and  in  some  counties  they  establish  a 
rule  regulating  the  time  of  notice.  Here,  they 
add,  there  was  sufficient  time  for  the  appel- 
lants to  give  notice  and  to  come  prepared  to 
try  it ;  and  the  justices,  who  are  to  judge  of 
this  thought  so"  (p.  151),  and  the  rule  was  dis- 
charged. 

Now,  so  far  from  having  refused  a  manda- 
mus in  either  of  these  cases  to  the  Sessions  to 
receive  an  appeal,  the  court  expressly  put  their 
refusal  upon  the  ground  that  the  motion  was 
to  receive  and  adjourn  ;  of  which  latter  they 
say  "this,  the  justices  are  to  judge  of."  But 
these  cases  are  both  authorities  to  prove,  if 
any  were  needed,  that  the  K.  B.  would  have 
granted  the  writ  at  once,  if  the  motions  to 
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receive  only,  had  been  denied  by  the  Sessions. 
(See  to  the  same  effect  the  case  of  The  King  v. 
The  Justices  of  Herefordshire,  3  T.  R.,  504.) 

Equally  unfortunate  is  the  learned  Senator 
in  his  statement  of  the  point  decided  in  the  case 
of  Rex  v.  The  Justices  of  Devon.  He  thus  states 
it : 

"  More  recently,  in  Rex  v.  Justices  of  Devon, 
1  Chit.,  34,  the  court  refused  to  compel  u 
quarter  sessions  to  enter  continuances,  saying 
our  powers  are  great,  but  they  are  not  unlim- 
ited ;  they  are  bounded  by  some  lines  of  demar- 
cation ;  we  are  not  aware  that  we  have  power 
to  interfere  with  the  court  below  in  the  way 
suggested." 

Now,  instead  of  the  court  refusing  to  com- 
pel the  Sessions  to  enter  continuances,  the 
court  say  not  one  word  about  the  matter.  It 
is  the  every  day  practice  of  that  court  to  order 
the  Sessions  "to  enter  continuances,  and  to 
hear  and  determine  appeals"  which  they  have 
quashed  without  hearing  on  the  merits.  The 
application  in  this  case,  of  Rex  v.  The  Justices 
of  Devon,  was  for  a  mandamus  to  enter  contin- 
uances on  an  appeal,  and  also  to  alter  the 
judgment  of  the  Quarter  Sessions  as  recorded, 
by  making  a  special  entry  upon  the  record  of 
the  reasonsvof  their  judgment. 

Not  one  word  is  said  in  the  very  few  which 
Abbott.  Ch.  J.,  *used  in  giving  the  [*346 
judgment,  of  any  doubt  about  their  power  to 
order  the  justices  to  enter  continuances,  if  the 
other  branch  of  the  application  could  be  granted 
The  continuances  are  a  more  formal  entry. 
But  on  the  other  part  of  the  application,  to 
enter  their  reasons  on  the  record,  Abbott,  Ch. 
J.,  said  :  "  No  instance  has  been  cited  in  which 
this  court  by  mandamus  ever  ordered  a  court 
of  inferior  jurisdiction  to  give  their  reasons 
for  their  particular  judgment.  All  that  we 
have  been  in  the  habit  of  doing  is  to  order 
them  to  hear  and  decide  cases  which  they  have 
refused  to  hear.  I  disclaim  any  power  to  com- 
pel the  Sessions  to  give  the  reasons  for  their 
judgments." 

In  the  case  of  Ex  parte  Morgan,  2  Chit. ,  250, 
he  state  the  point  correctly  enough  ;  the  court 
there  said  :  "we  cannot  in  this  manner  review 
the  proceedings  of  the  judge  of  an  inferior 
court,  or  try  upon  affidavit,  any  alleged  irreg- 
ularities in  his  judgment.  If  there  is  an  erro- 
neous judgment  given,  a  writ  of  error  will  lie 
to  rectify  it,  if  error  lies  ;  but  we  cannot  tell 
the  judge  what  he  is  to  do.  Every  inferior 
court  is  the  proper  judge  of  its  own  practice." 

This  seems  to  have  been  the  sole  principle 
on  which  the  Supreme  Court  of  Pa.,  in  the 
case  of  the  Commonwealth  v.  Judges  of  C.  P.  of 
Philadelphia  Co.,  3  Binn.,  273,  proceeded. 

But  we  do  very  much  doubt  if  there  is  any- 
thing in  that  case  to  warrant  Mr.  Senator 
Tracy's  statement  of  the  reason  he  puts  into 
the  mouth  of  the  court  as  the  sole  ground  of 
their  decision,  when  he  says  "it  decided  that 
a  mandamus  would  not  lie  to  reinstate  an 
appeal  which  they  had  dismissed,  because  a 
mandamus  cannot  go  to  an  inferior  court  com- 
pelling them  to  make  a  particular  decision, 
but  merely  to  decide."  Ch.  J.  Tilghman  does, 
it  is  true,  state  that  general  principle,  and  cites 
the  case  of  U.  S.  v.  Lawrence,  3  Dall.,  42.  And 
he  does  say,  "  upon  this  principle  it  would 
be  improper  to  issue  it ;  the  C.  P.  have  already 
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decided  according  to  the  dictates  of  their  best 
judgment."  But  he  adds  in  the  next  sentence. 
"But  there  is  another  reason  decisive  against 
the  motion.  It  is  conceded  by  the  counsel 
who  made  it,  that  if  a  writ  of  error  lies  in  this 
34:7*]  *case,  a  mandamus  ought  not  to  issue. 
It  appears  to  me  that  a  writ  of  error  does  lie." 
Yeates,  J.,  concurred  in  this  view,  expressly 
declining  any  opinion  on  the  other  point. 
This  case,  as  to  the  question  wheth'er  if  even 
a  writ  of  error  would  lie  in  such  a  case,  a 
mandamus  might  not  still  be  an  appropriate 
remedy,  will  be  the  subject  of  a  brief  inquiry 
hereafter.  At  present,  as  we  have,  it  is  believed, 
presented  a  full  view  of  the  case  of  The  Onei- 
da  Judges,  and  of  the  grounds  on  which  Mr. 
Senator  Tracy  puts  the  question  of  jurisdic- 
tion by  mandamus  over  the  proceedings  of 
inferior  tribunals,  we  shall  merely  give  the 
resolution  adopted  by  the  Court  of  Errors  on 
reversing  this  case  of  The  Oneida  6.  P.,  and 
then  very  briefly  review  the  cases  of  this  juris- 
diction, since  decided  by  the  Supreme  Court. 

The  resolution  adopted  by  the  Court  of 
Errors  was  as  follows.  (18  Wend.,  106.) 

"  On  the  question  being  put,  shall  this  judg- 
ment be  reversed,"  all  the  members  of  the 
court  (32  being  present)  voted  in  the  affirmative. 

Whereupon,  the  following  resolution  was 
unanimously  adopted  : 

"  Resolved,  That  in  this  case  the  Supreme 
Court  had  no  jurisdiction  by  mandamus  to 
review  the  decision  of  the  court  below,  certi- 
fying that  the  title  to  land  came  in  question  on 
the  trial." 

It  certainly  cannot  be  imputed  to  the  judges 
of  the  Supreme  Court  that  they  did  not  bow 
with  sufficient  reverence  to  this  decision  of  the 
court  of  dernier  resort.  On  the  contrary,  it 
would  seem  they  hastened  to  recede  as  much 
too  far  within  the  proper  limits  of  their  juris- 
diction, after  this  decision,  as  they  had  before 
incautiously  wandered  beyond  them. 

This  observation,  however,  cannot  apply  to 
the  first  reported  case  which  came  before  the 
whole  court :  The  People  v.  The  Judges  of  the 
Oneida  C.  P.,  21  Wend.,  20,  which  was  de- 
cided at  the  Jan.  Term,  1839.  Mr.  Justice 
Bronson,  who  delivered  an  opinion,  goes  some 
what  into  the  case  to  show  that  the  C.  P.  erred 
318*]  in  their  decision.  The  *case  was  pre- 
sented upon  the  return  to  an  alternative  man- 
damus to  the  C.  P.  commanding  them  to  vacate 
their  order  setting  aside  a  report  of  referees, 
which  return  was  demurred  to.  Upon  the 
return  it  appeared  that  the  relators,  husband 
and  wife,  were  sued  as  joint  contractors, 
before  a  justice  of  the  peace  for  a  debt  due 
from  the  wife  dum  sola;  that  they  were  not 
described  in  the  process  or  declaration  as  hus- 
band and  wife,  nor  did  they,  or  the  bill  of  par- 
ticulars before  the  justice,  contain  any  allega- 
tion of  their  coverture.  The  proof,  however, 
having  established  their  liability  as  husband 
and  wife,  and  judgment  having  been  rendered 
against  them  by  the  justice,  they  appealed  to 
the  C.  P.,  where  the  cause  was  referred.  The 
referees,  on  the  hearing,  excluded  evidence  of 
the  indebtedness  of  the  wife  of  the  plaintiff 
prior  to  her  marriage  with  the  other  defendant, 
and  also  rejected  the  proof  offered  of  a  subse- 
quent promise  by  the  husband  to  pay  the 
account,  and  reported  nothing  due  from  the 
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defendants.  The  C.  P.,  on  the  plaintiffs  mo- 
tion, set  aside  the  report. 

The  court,  Bronson.  J.,  delivering  their 
opinion,  held  that  the  C.  P.  had  erred  in  set- 
ting aside  the  report ;  that  as  the  declaration 
before  the  justice  was  in  the  usual  form 
against  joint  contractors  without  any  allega- 
tion that  the  relation  of  husband  and  wife 
existed  between  them,  the  proof  should  be 
confined  to  such  a  joint  demand. 

But  he  says:  "The  relators  have  another 
remedy,  and  that  is  a  ground  for  denying  a 
mandamus.  On  a  rehearing,  if  the  referees 
follow  the  decision  of  the  C.  P.,  and  decide 
against  the  relators,  the  question  can  be  put 
upon  the  record  and  reviewed  by  writ  of  error. 
Since  the  decision  of  the  Court  for  the  Correc- 
tion of  Errors,  in  The  Judges  of  the  Oneida  C. 
P.  v.  The  People,  18  Wend.,  79,  I  think  the 
case  of  The  People  V.  The  Niagara  C.  P.,  12 
Wend. ,  246,  ought  not  to  be  followed.  I  do 
not  adopt  all  the  reasoning  of  Senator  Tracy 
in  the  case  recently  *decided,  but  rest  [*349 
my  opinion  on  the  single  ground  that  the  re 
lators  have  another  remedy."1 

"The  Chief  Justice  concurred  in  the  above 
views." 

And  so  we  also  beg  leave  to  concur  ;  but 
not  by  any  means  with  the  conclusions  of 
Cowen,  J. ,  who  not  only  concurred  that  the 
C.  P.  erred  and  that  mandamus  was  not  the 
appropriate  remedy,  but  he  takes  occasion  to 
maintain  that  "supposing  there  was  no  remedy 
by  writ  of  error,  and  supposing  The  People  v. 
The  C.  P.  of  Niagara  to  have  been  a  solemn 
decision  upon  the  point  under  discussion, 
still  I  must  be  permitted  to  question  our  power 
to  interfere,  since  the  decision  of  the  Court  of 
Errors  in  The  Judges  of  tJie  Oneida  G.  P. 

"The  resolution,  in  that  case  (says  Mr.  Jus- 
tice Cowen,  in  a  strain  of  eulogy  for  which  we 
were  not  prepared  from  so  determined  a  hunt- 
er of  cases)  "was  after  a  very  elaborate  and  able 
view  of  our  power  by  Mr.  Senator  Tracy,  who 
has  cited  most  of  the  English  and  American 
cases."  We  have  already  seen  how  he  has 
cited  them  ;  and  it  has  cost  us,  as  it  will  no 
doubt  the  learned  reader,  no  small  share  of 
a  good  stock  of  patience  to  expose  those  cita- 
tions as  wholly  inaccurate  in  almost  every 
instance ;  some  of  them  pressed  into  the  sup- 
port of  a  general  proposition,  which  they  do 
on  their  very  face  refute.  Cases  thus  care- 
lessly and  loosely  cited  by  judges  of  high 
courts  in  this  way,  when  reported  become  for 
years,  false  beacons,  misleading  the  Bench  and 
the  Bar,  till  finally,  when  investigated,  they  are 
discovered  to  have  been  totally  wrested  from 
their  original  purport,  and  then  *comes  [*35O 
one  of  those  boulever  sements  that  are  made  a 
reproach  to  our  whole  system  of  jurispru- 
dence. It  is  for  this  reason,  as  we  believe, 

1.— Note  by  the  Reporter.  "This  case  was  decided 
in  Jan.  Term,  1839,  since  which  time  the  question  of 
the  proper  office  of  a  mandamus  has  been  more  ful- 
ly considered  by  the  court,  and  the  views  of  Sena- 
tor Tracy  (as  expressed  in  the  case  of  The  Oneida 
C.  P.,  18  Wend.,  79),  recognized  as  the  true  rule  on 
the  subject,  as  will  be  seen  in  an  opinion  delivered 
by  Mr.  Justice  Bronson,  in  The  People  v.  The 
Dutchess  C.  P.,  20  Wend.,  658,  which,  although  pub- 
lished previously  to  the  decision  of  this  case,  was, 
in  fact,  pronounced  subsequently."  p.  23,  23. 

See  case  of  The  People  v.  Dutchess  C.  P.,  referred 
to  in  the  above  note,  post,  351. 
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that  those  great  judges  whom  we  are  most 
accustomed  to  reverence  are  generally  us  spar- 
ing as  possible  in  sprinkling  their  decisions 
with  cases  ;  and  never  those  of  doubtful  au- 
thority and  application.  Mr.  Justice  Cowen, 
adopting,  however,  without  the  least  reserve, 
all  the  cases  cited  by  Senator  Tracy  as  accu- 
rately stated,  comes  to  the  following  conclu- 
sions as  the  result  of  that  Senator's  profound 
research  upon  the  question  of  jurisdiction. 

"For  one,  if  I  have  not  entirely  mistaken 
the  scope  of  the  decision  in  The  Judges  of  the 
Oneida  O.  P.  v.  The  People,  I  shall  not  feel 
myself  warranted  in  consenting  to  a  manda- 
mus for  the  purpose  of  disturbing  any  judicial 
decision  whatever,  of  an  inferior  court  or  mag- 
istrate." (p.  25.) 

This  is  the  broad,  indiscriminate  renuncia- 
tion of  all  control  by  mandamus  over  all  the 
judicial  action  of  inferior  courts  and  magis- 
trates which 'we  are  combating;  although,  as 
to  this  particular  case  of  The  People,  there  can 
be  no  doubt,  without  reference  to  the  resolu- 
tion of  the  Court  of  Errors,  in  the  case  of  The 
Oneida  Judges  v.  The  People,  that  the  manda- 
mus was  very  properly  refused.  The  case  of 
The  Niagara  C.  P.  was  simply  following  out 
the  principle  of  the  previous  case  of  The  N.  Y. 
Superior  Court,  in  5  Wend. 

The  case  of  The  People  v.  The  Judge*  of  the 
N.  Y.  Superior  Court,  20  Wend.,  663,  decided 
at  the  special  term,  Dec.,  1839,  was  a  case, 
where  Mr.  Justice  Bronson  refused  a  manda- 
mus to  require  the  Superior  Court  to  correct  a 
case  settled  by  them  upon  a  special  report  of 
referees,  to  be  inserted  as  a  state  of  facts  in 
the  record,  with  a  view  to  the  questions  of 
law  which  the  relator  desired  to  review  on  error. 
The  same  observations  precisely,  apply  to  it  as 
to  the  case  of  The  People  v.  The  Oneida  Judges. 

We  next  come  to  the  case  in  which  Mr. 
Justice  Bronson  is  said  by  the  reporter,  as  we 
have  seen,  to  have  "more  fully  considered  the 
question  of  the  proper  office  on  a  writ  of  man- 
damus, and  to  have  recognized  the  views  of 
Senator  Tracy."  Atfd  in  reviewing  that  case,  if 
35  1]  *we  shall  go  into  a  more  extended  *no- 
tice  of  the  authorities,  and  more  in  detail  than 
ma}'  at  first  appear  necessary,  we  hope  the 
learned  reader  will  pardon  us  for  the  particu- 
larity, as  we  have  just  seen  how  dangerous  is 
the  practice  of  citing  cases  by  wholesale  state- 
ment. The  general  proposition  we  intend  to 
establish  is,  that  the  Supreme  Court  has  and 
of  right  ought  to  have,  and  has  not.  by  the  res- 
olution in  Oneida  C.  P.  v.  The  People,  been 
deprived  of,  the  power  of  controlling  a  certain 
class  of  judicial  decisions  or  proceedings, 
which  it  has  since  that  resolution  disclaimed. 
In  other  words,  while  we  maintain  that  Mr. 
Justice  Bronson,  ought  not  to  have  interfered 
by  mandamus  in  the  case  of  The  Suffolk  O.  P., 
ante,,  p.  334,  we  hope  to  show  that  he  might 
and  ought,  on  the  other  hand,  to  have  granted 
the  writ,  in  the  case  to  which  we  now  address 
ourselves. 

THU  PEOPLE  ex  rel.  DOUGHTY,  v.  THE  JUDGES 
OF  DUTCHESS  C.  P.,  decided  and  reported 
in  the  Supreme  Court. — 20  Wend.,  658. 
Dec.  Special  Term,  1839,  Albany. 

By  the  return  to  the  alternative  writ  of  man- 
damus in  this  case,  it  appeared  that  one  Griffin 
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had  recovered  a  judgment  against  Doughty,, 
the  relator,  before  a  justice  of  the  peace,  Mar. 
12,  1839,  from  which  D.  appealed  to  the  C.  P. 
When  the  cause  came  on  for  trial  in  the  C.  P. , 
Griffin  objected  that  the  court  had  no  juris- 
diction, the  affidavit  and  appeal  bond  reciting 
the  judgment  as  rendered  Mar.  11,  whereas 
the  return  of  the  .justice  was  of  a  judgment 
rendered  on  the  12th  day  of  that  month.  In 
all  other  respects,  the  affidavit  and  bond  were 
in  due  form.  The  relator  thereupon  offered  to 
prove  that  only  one  cause  had  been  tried  before 
the  justice  between  the  parties,  and  offered  to 
amend  the  bond.  But  the  court  refused  the 
amendment,  "for  the  reason  that  the  bond  was 
neither  informal  nor  imperfect,  but  was  a  bond 
to  remove  a  different  judgment  from  the  one 
returned  by  the  justice,  and  also  for  the  rea- 
son that  the  affidavit  upon  which  the  appeal 
was  allowed  also  mentioned  a  judgment  differ- 
ent from  that  returned  by  the  justice,  and 
which  .affidavit  the  C.  P.  could  not  amend."" 
Whereupon  the  court  refused  to  proceed  to 
the  trial  of  the  *cause ;  and  although  [*352 
no  notice  of  a  motion  for  that  purpose  had 
been  given,  quashed  the  appeal.  The  alterna- 
tive mandamus  required  the  judges  of  the  ('. 
P,  to  vacate  the  rule  quashing  the  appeal,  and 
to  deny  the  motion  to  quash  the  appeal,  or 
show  cause,  &c. 

"BY  THE  COURT,  BRONSON.  J. :  "Although 
the  bond  was  perfect  in  point  of  form,  there 
was  a  variance  of  a  day  in  reciting  the  judg- 
ment. The  recital  of  the  day  on  which  the 
judgment  was  rendered,  was  wholly  unneces- 
sary (2  R.  S.,  259,  sec.  189),  and  the  variance 
was  such,  an  imperfection,  as  the  court  miglit 
have,  in  its  discretion,  allowed  to  be  amended. 
(Sec.  204.)  There  is  also  another  statute  fully 
warranting  the  amendment  (2  11.  S. ,  556,  sees. 
33,  34),  and  the  Court  of  C.  P.  erred  in  order- 
ing the  appeal  to  be  quashed." 

"This  presents  an  important  question  in 
relation  to  the  appropriate  office  of  the  writ  of 
mandamus.  The  Court  of  C.  P.,  acting  with- 
in the  scope  of  its  jurisdiction,  has  heard 
and  decided  a  matter  properly  brought  be- 
fore it  for  adjudication  ;  and  the  question 
is,  whether  we  can,  by  mandamus,  require 
that  court  to  undo  what  it  has  done,  on  the 
ground  that  the  decision  was  erroneous.  I  am 
of  opinion  that  we  possess  no  such  power.  I 
shall  not  stop  to  inquire  whether  the  order 
quashing  the  appeal  was  such  a  final  judg- 
ment upon  the  rights  of  the  parties  as  may  be 
reviewed  by  writ  of  error,  nor  whether  the 
relator  has  any  other  remedy.  (3  Binn., 
273.)" 

In  the  case  cited  here,  the  Supreme  Court  of 
Pa.  held  that  "a  mandamus  would  uot  be 
granted,  where  the  C.  P.  had  dismissed  an 
appeal  contrary  to  the  Statute  authorizing  it, 
but  that  a  writ  of  error  would  lie."  Tilgh- 
man,  Ch.  J.,  says,  and  the  court  concurred  : 
"The  striking  off  the  appeal  is  certainly  in  the 
nature  of  a  judgment.  It  is  the  act  of  the 
court  dismissing  the  appeal,  and  thus  making 
an  end  of  the  cause.  It  is  substantially  in  the 
nature  of  a  judgment."  (3  Binn.,  275-6.) 

Mr.  Justice  Bronson  continues  :     I  place  my 

opinion  on  the  broad  ground  that  the  writ  of 

mandamus  cannot  be  awarded  for  the  correc- 
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tion  of  judicial  errors."  Such  errors,  if  cor- 
rected at  all,  must  be  reached  by  some  other 
process  than  the  writ  of  mandamus." 
3£»J?*]  *Mr.  Justice  Bronson  has  not 
thought,  proper  to  inform  us  by  what  other 
process,  nor  worth  his  while  to  define  by  any 
line  of  demarcation  whatever  the  boundaries 
of  this  broad  ground,  on  which  he  places  his 
opinion.  The  expression  "judicial  errors," 
to  which  he  no  doubt  attached  a  limited  mean- 
ing, is  used  by  him  without  reservation,  quali- 
fication or  exception.  Now,  if  he  meant  to 
say  that  no  act,  order  or  even  judgment,  in  its 
strictest  sense,  of  an  inferior  court  or  magis- 
trate acting  judicially,  can  or  ought  to  be  cor- 
rected by  mandamus,  we  humbly  apprehend 
this  broad  ground  cannot  be  sustained.  But 
of  this  we  propose  to  treat  somewhat  at  large 
hereafter. 

Mr.  Juatice  Bronson  then  records  the  follow- 
ing peccammm,  on  behalf  of  himself  and  his 
learned  brethren  of  the  Supreme  Court : 

"  It  is  not  to  be  denied  that  there  had  been 
a  gradual  departure,  in  this  State,  from  the 
old  law  on  this  subject,  until  this  court  had, 
in  one  instance  at  least,  exercised  a  jurisdiction 
by  mandamus  as  large  as  that  which  we  now 
decline.  But  we  stand  corrected  by  the  de- 
cision of  the  court  of  of  last  resort  in  the  case 
of  The  Judges  of  Oiieida  v.  The  People,  18 
Wend.,  79.  As  we  understand  that  decision, 
taken  in  connection  with  the  resolution  adopted 
by  the  court,  we  have  no  jurisdiction  by  man- 
damus, to  review  the  decision  of  a  subordinate 
court  in  a  matter  of  which  it  had  judicial  cog- 
nizance." 

"  Of  this  doctrine  we  do  not  complain.  On 
the  contrary,  I  will  mention  by  way  of  confir- 
mation, a  few  authorities  in  addition  to  those 
cited  by  Mr.  Senator  Tracy  in  his  opinion." 

He  then  cites  Chase  v.  Blackstone  Canal  Co., 
10  Pick. ,  244,  which  was  like  that  of  The 
Oneida  C.  P.  Judges,  a  case  where  a  mandamus 
ought  not  to  issue.  It  was  on  the  contrary, 
as  urged  by  the  counsel  for  the  defendants, 
"•a  clear  case  for  a  certiorari,"  if  anything. 
Besides  which,  the  judgment  of  the  County 
Commissioners  in  regard  to  the  relator's  costs, 
which  formed  the  point  in  controversy,  was 
apparently  correct.  He  cites,  also,  the  case  of 
U.  8.  Lawrence,  3  Dall.,  42,  where  the  Su- 
preme Court  of  the  U.  S.  held  that  they  could 
354*]  not  interpose  by  mandamus  *to compel 
a  district  judge  to  issue  a  warrant  for  appre- 
hending a  Captain  Barre,  as  a  deserter  from 
his  own  ship,  he  having,  on  application  to  him 
for  such  warrant,  already  adjudged  that  the 
evidence  was  not  the  kind  of  proof  designated 
by  the  treaty  which  gave  him  jurisdiction. 
(3  Dall.,  44.)  And  certainly,  in  such  a  case, 
no  judicial  power  could,  or  ever  did  attempt 
by  mandamus,  to  make  a  judge  who  had  full 
jurisdiction  "  decide  according  to  the  dictates 
of  any  other  judgment  but  his  own,"  as  the 
court  there  very  pointedly  expressed  it. 

Mr.  Justice  Bronson  cites,  also,  from  the 
case  of  Strong,  Petitioner,  20  Pick.,  484,  in  aid 
of  Senator  Tracy,  some  general  remarks  of 
Morton,  J.,  upon  the  proper  office  of  a  writ  of 
mandamus.  We  find  nothing  to  criticise  in 
them,  and  nothing  that  has  the  slightest  affinity 
to  this  question  of  jurisdiction  over  the  pro- 
ceedings of  inferior  courts  in  particular  in-  i 
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stances.  He  expressly  says:  "It  cannot  be 
maintained  that  the  decision  of  the  examiners 
(of  county  votes  for  county  officers;  was  an 
act  within  their  legal  discretion.  Whether 
their  determination,  as  to  the  reception  or 
rejection  of  returns,  would  be  deemed  a  judi- 
cial decision  may  well  be  doubted.  But  noth- 
ing can  be  clearer  than  that  the  counting  the 
votes,  and  ascertaining  the  majorities,  and 
giving  certificates  of  the  result,  are  mere  min- 
isterial acts."  (p.  497.)  Now  nothing,  could 
have  been  further  from  Judge  Morton's  idea, 
in  his  general  remarks  upon  the  office  of  a 
mandamus,  than  to  inquire  and  define  where 
and  when  the  writ  might  or  might  not  issue, 
to  control  the  action  of  inferior  courts  or  mag- 
istrates. The  cases  of  Ex  parte  Hoyt,  13  Pet.. 
279,  and  Ex  parte  Whitney,  13  If/id.,  404,  were 
case's  precisely  like  that  of  U.  8.  v.  Lawrence, 
in  principle,  and  correctly  decided  in  the  same 
manner. 

But  the  authority  on  which  Mr.  Justice 
Bronson  seems  mainly  to  rely,  is  the  case  of 
The  King  v.  The  Justices  of  MonmoutJishite,  7 
Dow.  &  Kyi.,  334,  which  he  says  indeed  "  is 
much  like  the  case  at  bar."  There,  the  Court 
of  Sessions  haft,  upon  hearing  on  the  merits, 
upon  the  question  of  fact  of  the  residence  of 
a  pauper,  quashed  an  appeal ;  and  a  motion 
for  a  mandamus  to  compel  them  to  hear  and 
determine  the  appeal  anew,  was  denied  by  the 
Court  of  K.  B.  *(p.  334).  Now,  how  [*355 
that  case  can  be  said  to  be  "  much  like  the 
case  at  the  bar,"  where  the  learned  judge  him- 
self proves  that  the  C.  P.  had  wrongfully  dis- 
missed an  appeal  without  hearing  it  at  all,  it 
passes  one  poor  understanding  to  give  a  toler- 
able guess.  The  case  in  Dow.  &  R.  certainly 
was  exactly  like  the  case  at  bar  in  one  respect : 
to  wit:  that  there  was,  in  both,  an  application 
for  a  mandamus  to  an  inferior  tribunal.  But 
as  to  the  merits  of  the  two  applications,  it  is 
about  the  same  similitude,  in  reality,  as  that 
of  the  brave  Welsh  Captain,  Fluellen,  in  Hen- 
ry V.,  in  comparing  his  King,  Henry  V.,  born 
in  Monmouth,  to  Alexander  the  Great,  born 
in  Macedon  :  "There  is  a  river  in  Macedon  ; 
and  there  is  moreover  a  river  at  Monmouth  ; 
and  there  is  salmons  in  both." 

In  this  case  of  The  King  v.  The  Justices  of 
Monmouthshire,  the  mandamus  was  applied  for 
to  the  Sessions  "to  cause  continuances  to  be 
entered,  and  at  their  next  sessions  to  hear  and 
determine  the  merits  of  the  said  appeal,"  and 
the  case  was  this.  The  appeal  had  been  heard 
upon  the  merits,  and  the  Sessions  being  equally 
divided,  they  then  directed  the  appeal  to  be 
quashed,  without  any  division,  and  without 
any  dissent  being  expressed."  (pp.  334,  5.) 
The  application  was  resisted  upon  the  idea  that 
the  K.  B.  had  no  authority  to  compel  the  Ses- 
sions, who  had  decided  on  the  merits,  to  review 
their  decisions.  So  say  the  counsel  who 
showed  cause ;  and  such  is  the  language  of 
Abbott,  Gli.  J.,  with  which  Bailey  and  "Hoi - 
royd,  JJ.,  concurred.  Abbott,  Ch.  J.,  says  : 
"  I  am  of  opinion  that  the  rule  nitd  for  a  man- 
damus must  be  discharged.  In  this  case  the 
justices  at  the  Quarter  Sessions  have  actually 
given  judgment  upon  the  appeal.  We  are  not 
a  Court  of  Error  to  review  their  decision." 
"  In  form,  this  is  an  application  to  enter  con- 
tinuances, and  hear  and  determine  the  appeal ; 
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but  it  is  in  substance,  an  application  to  ex- 
punge the  proceedings,  which  the  justices 
have  already  taken."  This  was  the  true  and 
conclusive  objection  to  the  application.  But 
the  language  of  Ch.  J.,  Abbott  gives  us  full 
right  to  claim  that  if  the  application  had  been 
in  substance  what  it  was  in  form,  viz. :  to  com- 
pel the  Sessions  to  receive  an  appeal,  which 
they  had  refused  to  receive,  that  it  would  then 
35<>*]  have  been  within  the  *appropriate 
sphere  of  the  writ  of  mandamus.  For,  in  the 
ca-se  of  The  King  v.  The,  Justices  of  Somerset- 
shire, in  the  same  term  (7  Dowl.  &  Ryl.,  385) 
we  find  the  following  record,  most,  pregnant 
with  instruction  on  this  point,  to  which  we 
respectfully  invite  Mr.  Justice  Bronson's  special 
attention,  when  next  this  question,  in  the  shape 
in  which  it  was  presented  to  him  "  in  the  case 
at  bar,"  shall  happen  to  come  again  before 
him  for  judicial  determination.  The  case  is 
thus  stated  : 

THE  KING  v.    THE  JUSTICES  OF  SOMERSET- 
SHIRE, 7  Dowl.  &  Ryl.,  385. 

"  Pursuant  to  a  peremptory  mandamus  from 
this  court,  the  justices  at  the  Somersetshire 
Epiphany  Sessions,  heard  the  appeal  of  James 
Tucker,  against  the  decision  of  the  Special 
Petty  Sessions  for  the  Hundred  of  Winter- 
stoke,  in  the  County  of  Somerset,  dismissing 
his  application  for  relief  under  the  3  Geo.  IV. , 
ch.  33,  sec.  2  ;  and  found  that  Mr.  T.  had  sus- 
tained damage  to  the  amount  of  £30,  &c. ,  by 
having  ricks  of  corn  willfully  consumed  by 
fire,  &c.,  which  they  (the  justices)  adjudge  to 
him  to  be  paid  by  the  hundred,  &c." 

Now,  on  referring  to  the  application  for  the 
mandamus  in  the  case  of  Mr.  Tucker,  5  Dowl. 
&  Ryl.,  434,  we  find  that  the  Court  of  K.  B. 
held,  that  an  appeal  lay  from  the  Special  Petty 
Sessions  to  the  Quarter  Sesssions,  in  that  case  ; 
and  that  they  granted  a  writ  of  mandamus  to 
the  justices  of  the  County  of  Somerset,  "  com- 
manding them  to  hear  the  appeal."  It  ap- 
peared that  when  the  appeal  was  presented  for 
hearing  at  the  Sessions,  "  they  refused  to  en- 
tertain it,  on  the  ground  that  nothing  had  been 
done  by  the  Petty  Sessions,  in  pursuance  of 
the  Act,  against  which  an  appeal  would  lie,  so 
as  to  give  the  Quarter  Sessions  jurisdiction, 
and  therefore  the  appeal  was  dismissed." 

Here,  if  we  are  any  judges  of  likenesses, 
was  a  case,  act  only  "  much  like  the  one  at 
bar,"  but  on  principle,  ad  idem,  with  respect 
to  this  question  of  a  mandamus  to  the  court 
below,  commanding  them  to  hear  and  deter- 
mine the  appeal.  And  what  was  the  result  in 
the  case  in  the  K.  B.  ?  Why,  as  follows  : 
357*]  *"In  Easter  Term,  Mr.  Tucker  ob- 
tained a  rule  upon  his  justices  to  show  cause 
why  a  mandamus  should  not  issue  command- 
ing them  to  hear  the  appeal,  upon  notice  of 
the  rule,  to  the  said  justices  or  some  of  them. 
On  the  last  day  of  Easter  Term  the  rule  was 
made  absolute,  on  an  affidavit  of  service  upon 
these  justices  alone  who  had  originally  heard 
the  complaint  of  the  Petty  Sessions,  and  upon 
the  high  constable  of  the  hundred;  and  no 
cause  being  showti,  a  mandamus  was  ordered 
to  go,  and  the  writ  was  served  upon  the  same 
justices  only.  When  the  appeal  was  after- 
ward presented  for  hearing  at  the  Quarter  Ses- 
sions, the  justices  then  assembled  refused  to 
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hear  it,  on  an  objection  taken  by  the  respond- 
ents' counsel,  that  the  rule  nisi,  for  the  manda- 
mus, had  been  improperly  served,  not  having 
been  served  upon  more  of  the  county  justices. 
Now,  on  showing  cause  against  the  rule  for 
quashing  the  writ  of  mandamus  on  the  ground 
that  it  had  been  improvidently  issued,  two 
questions  were  raised:  first,  whether  the  Quar- 
ter Sessions  had  jurisdiction  to  entertain  an 
appeal  under  the  3  Geo.  IV.,  where  the  Petty 
Sessions  had  done  nothing  in  pursuance  of  the 
Act;  and,  secondly,  whether  the  rule  nisi  had 
been  properly  served." 

No  doubt  or  question  was  raised,  at  the  bar, 
as  to  the  appropriateness  of  the  remedy  by 
mandamus  to  compel  the  Quarter  Sessions  to 
receive  and  hear  the  appeal  if  these  questions 
were  decided  affirmatively.  The  court  so  de- 
cided, and  Abbott,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  says: 

"I  think  we  ought  not  to  quash  this  writ. 
We  are  informed  by  the  officers  on  the  Crown 
side  that  the  service  of  the  rule  has  been  ac- 
cording to  the  constant  course  in  similar  cases. " 

"At  the  same  time,  however,  if  it  could  be 
shown  that  the  writ  had  issued  improperly, 
and  commanded  the  justices  at  Sessions  to  do 
something  which  by  law  they  had  no  power  to 
do,  it  would  be  the  duty  of  the  court  to  quash 
it  on  the  ground  that  it  had  been  improvideutly 
issued."  "The  question,  then,  is,  whether  if 
the  justices  of  the  Special  Petty  Sessions  decide 
against  the  party  complaining,  not  upon  the 
merits  of  the  case,  but  upon  some  opinion 
which  they  have  formed  of  the  law,  which 
turn  out  to  be  erroneous,  such  a  determination 
is  not  an  act  done.  I  think  it  is  so.  The 
ground  of  our  decision  is,  that  this  was  a  dis- 
missal of  the  complaint,  in  consequence  of  a 
mistake  of  the  law,  and  not  a  dismissal  upon 
a  hearing  of  the  merits."  A  peremptory  man- 
damus was  ordered  to  go. 

*Upon  these  authorities,  without  [*358 
going  further  into  the  English  cases,  we  should 
feel  at  liberty  to  rest  our  claim  that  this  case 
of  The  People  v.  The  Dutches*  C.  P.  was  a 
proper  case  for  a  mandamus  to  hear  the  ap- 
peal ;  nay,  more,  a  very  clear  case  for  the 
execise  of  that  power.  But  we  beg  the  reader's 
indulgence  for  presenting  to  his  notice  a  few 
of  the  still  more  recent  "English  decisions  on 
this  subject,  as  contained  in  the  note  subjoined.  '• 

1.— The  King  v.  The  Justices  of  Cumberland,  4 
Ad.  &  E.,  695  (1836),  upon  a  rule  to  show  cause  why 
a  mandamus  should  not  issue,  requiring-  them  to 
hear  the  complaint  of  the  Overseers  of  Wetheral, 
in  the  said  county,  against  John  Bowman,  for  re- 
fusing to  maintain  his  wife  and  child,  it  appeared 
that  the  owners  had  preferred  a  complaint  against 
Bowman  as  a  vagrant  for  refusing  to  maintain  his 
wife  and  child;  and  being  brought  before  two 
justices,  he  denied  being  married  to  the  woman  and 
produced  some  evidence  to  prove  it ;  and  he  threat- 
ened the  magistrates  with  an-  action  if  they  com- 
mitted him.  The  Overseers  offered  evidence  of  a 
Gretna  Green  marriage,  but  the  justices  refused  to 
hear  it,  and  dismissed  the  summons,  saying  that 
they  would  not,  on  this  application,  try  a  disputed 
marriage,  alleged  to  have  taken  .place  out  of  the 
county,  and  that  the  parties  ought  to  try  it  in  the 
Ecclesiastical  Court. 

The  Court  of  K.  B.  held  that  the  justices,  having 
begun  to  hear  the  complaint,  were  bound  to  hear 
all.  It  was  urged  as  the  argument  against  the  man- 
damus, that  they  had  virtually  heard  the  complaint. 
(Lord  Denman.  Ch.  J.,  then  they  stopped  the  party 
against  whom  they  decided.)  The  court  declined 
to  hear  the  counsel  in  support  of  the  rule. 

Lord  Denman,  Ch.  J.     It  is  quite  clear  that  the 
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359*]  *It  seems  too  clear  to  admit  of  ques- 
tion, that  upon  the  "  broad  ground  "  assumed 
36O*]  by  Mr.  Justice  Bronson,  in  this  *case, 
he  would  have  refused  the  mandamus  in  all 
these  later  cases  as  well  as  those  we  have  al- 
ready cited  :  that  he  would  have  held  them  all 
"  judicial  errors,"  beyond  the  reach  of  a  man- 
damus, since  the  decision  in  the  case  of  The 
Oneida  Judges  v.  The  People.  If  this  be  so,  is 
not  the  refusal  of  the  mandamus  in  this  case, 
as  wide  a  "departure  from  the  old  law  on 
this  subject,"  as  was  the  previous  practice  of 
issuing  it  to  compel  inferior  courts,  where 
they  had  already  decided  motions  for  new 
trial,  &c.,  heard  on  the  merits,  to  reverse  their 
decisions  even  without-a  rehearing  ?  It  strikes 
us  very  forcibly  that  the  only  distinction  is, 
between  a  sin  of  commission  and  one  of  will- 
ful omission  ;  a  point  of  casuistry,  as  to  the 
degree  of  culpability,  which  the  schoolmen 
have  not  been  able  satisfactorily  to  decide. 

justices  have  done  wrong.  They .  exercised  their 
discretion  in  deciding  at  first  to  hear  the  case  ;  then 
they  were  not  right  in  refusing  to  hear  the  whole 
of  the  evidence  offered.  The  rule  must  be  made 
absolute. 

2.  THE  QUEEN  v.  THE  JUSTICES  OF  OXFORDSHIRE— 
4  Ad.  &  E.,;N.  S.,  177.     (Queen's  Bench  Reports, 
1843.) 

"  Three  persons  were  jointly  summoned  for  un- 
lawful fishing ;  they  were  heard  jointly  and  con- 
victed in  separate  penalties  for  each  defendant. 
They  gave  a  joint  notice  of  appeal,  under  the  Act, 
as  against  'a  conviction  of  us,'  &c.,  naming  the 
three,  and  entered  into  separate  recognizances. 

Three  several  convictions,  one  of  each  defendant, 
being  afterwards  returned  to  the  Sessions,  they, 
without  hearing  the  merits,  affirmed  the  con- 
victions, on  the  ground  that  the  notice  of  appeal 
misdescribed  the  convictions." 

"The  Court  of  K.  B.  issued  a  mandamus  command- 
ing the  Sessions  to  hear  the  appeals,  notwithstand- 
their  judgment  of  affirmance,  holding  that  if  there 
was  any  variance  (and  semble,  there  was  not),  it  was 
one  which  could  not  mislead."  (The  case  of  Reg- 
ina  v.  The  Justices  of  Denbighshire,  9  Dowl.  Pr.  C., 
509,  was  cited  and  treated  by  the  court  as  conclu- 
sive.) 

3.  THE  QUEEN  v.  THE  JUSTICES  OF  THE  WEST  RID- 
ING OF  YORKSHIRE— 5  Ad.  &  E.   (Queen's  Bench), 
Rep.  1.    (1843.) 

The  return  of  the  justices  'in  this  case  to  an  al- 
ternative mandamus  stated,  that  on  notice  of  an 
order  removing  paupers  from  Sheffield  to  Crich, 
being  received,  the  Overseers  of  the  latter  town- 
ship gave  notice  to  those  of  Sheffield  of  an  appeal, 
which  they  afterwards  countermanded,  but  reserv- 
ing the  right  to  appeal  when  the  paupers  should  be 
actually  removed.  At  the  following  Sessions 
the  Overseers  of  Sheffield,  according  to  the  alleged 
practice  Of  the  Sessions,  entered  an  appeal  against 
the  order,  as  by  the  Overseers  of  Crich,  but  without 
their  knowledge  and  consent;  and  thereupon  the 
order  of  removal  was  confirmed  with  costs.  More 
than  six  months  after  the  confirmation,  the  pauper 
was  removed  to  C.,  whereupon  the  Overseers  of  C. 
applied  at  the  next  Sessions,  "  to  erase  the  entry  of 
the  previous  appeal  and  order  of  confirmation  and 
to  enter  their  appeal  against  the  order  of  removal." 
The  Sessions  refused.  They  submitted  that  they 
had  no  power  to  erase  the  entry  of  appeal  and  con- 
firmation or  to  alter  their  records  ;  and  that  inas- 
much as  this  order  of  removal  had  been  confirmed, 
they  had  not  entered  another  appeal  and  continu- 
ance, as  commanded  by  the  writ. 

Lord  Denman,  C/i.  J.  This  is  a  peculiar  case.  It 
may  perhaps  be  the  first  time  we  have  been  called 
upon  to  erase  an  entry  on  the  records  of  the  Ses- 
sions ;  but  it  is  not  new  in  principle.  The  man- 
damus to  enter  continuances  is.in  some  respects,  a 
stronger  interference  of  this  court.  It  is  necessary 
for  the  purposes  of  justice  that  we  should  inter- 
fere: for  the  Sessions  could  not  erase  the  entry 
without  the  authority  of  a  mandamus.  The  entry 
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*The  few  remaining  cases  upon  this  [*361 
subject,  reported  since  this  decision  of  Mr.  Jus- 
tice Bronson  are,  with  one  exception,  cases  where 
the  court  could  not,  without  "departing  from 
the  old  law,"  as  it  is  termed,  have  allowed  the 
writ  to  issue.  When  the  decision  in  the  case 
of  Exparte  Fitzgerald,  23  Wend.,  148,  which 
was  an  awkward  attempt  to  obtain  a  mandamus 
commanding  the  Judges  of  the  N.  Y.  Superior 
Court  "  to  vacate  a  rule  setting  aside  a  verdict; 
and  granting  a  new  trial,"  certainly  no  fault 
can  be  found  ;  and  it  was  a  fit  enough  object 
of  the  Chancellor's  pleasantry  upon  the  sub- 
ject of  "  tlie  novus  hospes  " — as  he  termed  that 
application  :  one  which  was  of  course  denied. 

In  the  case  of  Ex  parte  Gordon,  2  Hill,  263, 
and  Ex  parte  Brandlacht,  2  Hill,  267,  attempts 
still  more  preposterous  were  made  to  accom- 
plish by  writ  of  prohibition,  what,  in  such 
cases,  the  court  would  very  properly,  at  all 
times,  have  refused  to  do  by  mandamus.  On 

may  possibly  altogether  defeat  justice;  for  when 
the  question  of  the  validity  of  the  order  shall  here- 
after arise  on  appeal,  the  justices  may  refuse  a 
case.  When  the  erasure  now  called  for  has  been 
made,  they  will  discuss  the  order  of  removal  on  its 
merits.  Colerige,  J.,  says :  "  The  Statutes  give  no 
such  appeal  to  the  removing  parish.  The  practice 
is  irregular  and  unjust,  and  is  converted  to  a 
fraudulent  purpose.  If  there  were  no  other  in- 
stance of  a  mandamus  in  such  a  case,  I  think  there 
is  a  jurisdiction  inherent  in  this  court  to  make  a 
precedent."  Peremptory  mandamus  granted,  ac- 
cordingly. 

4.  REGINA  v.  JUSTICES  OF  FLINTSHIRE— 2  Bowling 
&  Lownde's,  Queen's  Bench  Practice  Court  Re- 
ports, 143.  1844. 

The  Quarter  Session  in  this  case  were  called  on  to 
show  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  enter  continuances  and  heard 
an  appeal  against  an  order  of  justices  for  the  re- 
moval of  H.  R.  and  her  three  children  from  the 
parish  of  Cum  to  the  parish  of  L.  L.,  in  May,  1843. 
The  Sessions  had  already  made  an  order  quashing 
a  former  order  of  appeal,  in  general  terms :  "  that 
the  order  be  quashed,"  the  respondents  offered  to 
show  by  evidence,  that  it  was  quashed  on  a  formal 
defeat  only,  viz.:  on  the  ground  that  the  examina- 
tion of  H.  R.  was  defective  in  stating  hearsay  evi- 
dence. This  evidence,  however,  the  Sessiona  re- 
fused to  admit,  because  there  was  no  entry  on  their 
minutes  that  the  order  had  been  quashed  for  want 
of  form. 

Colerige,  J.,  said :  I  wish  very  much  that  this 
case  had  not  been  argued  before  me  whilst  sitting 
alone  in  this  court ;  for  however  clear  the  principle 
may  be  which  governs  our  interference  in  such 
matters,  the  divjding  line  is  ever  subject  to  much 
doubt.  It  is  clear  that  if  the  court  below  has  heard 
the  objection  and  decided  it,  this  court  is  not  a 
court  of  appeal  to  reverse  their  decision  :  if,  on  the 
other  hand,  they  have  refused  to  hear  it,  then  this 
court  will  interfere  and  command  them  to  do  so. 
The  question,  therefore,  is,  has  there  been  a  hear- 
ing? As  I  understand  the  facts,  the  respondents 
having  got  a  fresh  order  were  met  with  the  ob- 
jection that  the  former  order  was  conclusive;  and 
that  the  entry  of  its  being  quashed  must  be  taken 
to  mean  on  the  merits:  and  the  Sessions,  acting  on 
this  objection,  accordingly,  refused  to  hear  evi- 
dence to  explain  the  entry.  In  this  I  think  they 
acted  wrongfully.  It  is  said  that  even  if  the  evi- 
dence had  been  received,  it  could  not  have  altered 
the  decision  to  which  the  Sessions  came.  But  we 
must  look  at  the  whole  circumstances  of  the  case, 
and  it  is  impossible  not  to  see  that  the  justices  ex- 
ercised no  judgment  in  the  matter.  It  is  possible 
that  if  they  had  heard  the  evidence  they  might  still 
have  come  to  the  same  decision ;  but  then  they 
would  have  decided  the  case  on  a  hearing ;  and  this 
court  would  not  have  disturbed  their  decision. 
There  is  a  fallacy  in  arguing  as  to  the  effect  of  the 
evidence  when  it  was  not  heard.  The  rule  must 
therefore,  be  absolute  for  a  mandamus,  command- 
ing them  to  enter  continuances  and  hear  the  ap- 
peal. 
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the  first  application,  which  was  a  motion  for  a 
prohibition -to  the  C.  P.  forbidding  all  further 
proceedings  in  a  case  where  they  had  refused, 
on  hearing,  to  quash  an  appeal ;  the  court, 
Oowen,  /.,  said  :  "  This  application  is  without 
precedent,  and  the  motion  is  denied  on  the 
ground  that  a  writ  of  prohibition  will  not  lie, 
anymore  than  a  mandamus,  for  the  purpose 
of  reviewing  a  decision  6f  an  inferior  court,  be- 
cause it  is  erroneous."  The  decision  was  un- 
doubtedly correct  ;  but  the  distinction  so  well 
established  by  the  English  authorities,  between 
the  case  of  a  mandamus  to  control  an  inferior 
court  when  it  quashes  an  appeal  without  hear- 
ing, and  when  it  has  heard  and  quashed,  never 
appears  to  have  entered  the  mind  of  Mr.  Jus- 
tice Cowen,  after  he  had  read  and  given  in  his 
plenary  adhesion  to  the  able  and  learned  opin- 
ion of  Mr.  Senator  Tracy,  as  above  recorded. 

The  cases  of  Ex  parte  Fleming,  4  Hill,  581,  of 
The  People  v.  P.  L.  Tracy,  1  Den.,  617.  of  Ex 
parte  Koon,  1  Den.,  644,  and  of  Elkins  v. 
Athearn,  2  Den.,  191,  which  were  all  motions 
for  mandamus,  in  cases  where  decisions  had 
already  been  had  upon  the  merits  after  hear- 
ing, need  no  further  note  or  comment. 
«J62*]  *The  only  remaining  one  is  the  ex- 
cepted  case  to  which  we  have  adverted  as 
among  those  subsequent  to  that  of  The  Oneida 
Judges.  That  is  the  case  of  Ex  parte  Ostrander, 
1  Den.,  679,  Dec.  Special  T.,  1845. 

This  was  a  motion  for  a  mandamus  to  the 
ColumbiaC.  P.  to  compel  that  court  to  vacate 
a  rule  dismissing  an  appeal  from  a  justice  of 
the  peace,  and  to  proceed  with  the  case,  the 
appeal  having  been  quashed  without  hearing. 

The  court  (Jewett,  /.)  held  that  the  C.  P. 
had  acted  wrongfully  and  against  the  Stat- 
ute in  dismissing  the  appeal  without  hearing. 
He  says:  "A  motion  to  dismiss  an  appeal 
must  be  made  at  the  first  term  of  the  C.  P.  for 
which  there  is  time  to  give  notice.  The  C.  P. 
cannot,  by  rule  granted  at  such  first  terra,  give 
leave  to  move  to  dismiss  at  a  succeeding  term. 
(2  R.  S.,  261,  sec.  202.)  It  was  virtually  an  at- 
tempt to  enlarge  the  time  fixed  by  statute  in 
which  to  perform  a  particular  act.  This  is  a 
power  which  the  court  did  not  possess."  (5 
Wend.,  135  ;  7  Paige,  245  ;  9  Ibid.,  572.) 

"  The  C.  P.  having  decided  otherwise,  the 
important  question  arises  whether  this  court, 
in  the  due  exercise  of  its  jurisdiction  over  in- 
ferior tribunals  can  correct  the  error  by  man- 
damus. It  is  argued  that  without  the  aid  of 
this  writ,  the  party  is  remediless.  This  is  not 
a  sufficient  ground  in  itself  to  entitle  the  party 
to  the  writ.  It  is  true  that  when  a  party  has 
another  legal  remedy,  a  mandamus  will  gen- 
erally be  refused  on  that  ground  ;  but  it  is  not 
true  that  because  a  party  has  no  legal  remedy 
unless  by  this  writ,  that  it  will  be  granted  for 
that  cause.  The  C.  P.  had  judicial  cognizance 
of  the  subject  matter ;  and  although  I  have 
no  doubt  that  it  erred  in  its  decision,  yet 
it  cannot  be  corrected  by  mandamus.  It  was 
clearly  a  judicial  error."  And  cites,  to  prove 
it,  18  Wend.,  79  and  20,  Id.,  658  (the  cases  of 
The  Oneida  Judge*,  and  of  The  Dutchess  C.  P.) 

From  this  decision  of  Mr.  Justice  Jewett  we 
must  take  leave  to  dissent,  if  possible,  still  more 
strongly  than  from  that  of  Mr.  «7w»#ceBronson, 
in  the  case  of  The  People  v.  The  Dutchess  C.  P. 
The  easy  nonchalance  with  which  the  learned 
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judge  assumes  the  grounds  of  his  refusal  to 
interfere,  viz.:  that  the  C.  P.  had  judicial  cog- 
nizance of  the  subject  matter,"  and  that  "  it 
was  clearly  a  judicial  error,"  indicates  suf- 
ficiently *lhat  he  had  embraced  the  [*3(>3 
i  creed  of  his  predecessor,  Mr.  Justice  Cowen, 
us  avowed  in  the  case  of  The  People  v.  The 
Oneida  C.  P.,  where  he  said:  "  I  shall  not  feel 
myself  warranted  in  consenting  to  a  mandamus 
for  the  purpose  of  disturbing  any  judicial  de- 
cision whatever  of  any  inferior  court  or  magis- 
trate." For  what  can  be  clearer,  than  that  if 
the  C.  P.  of  Columbia,  in  direct  violation  of 
the  Statute,  as  Mr.  Justice  Jewett  well  proves, 
extended  the  time  to  move  to  dismiss  the  ap- 
peal to  the  next  term,  that  it  had  not  judicial 
cognizance,  in  any  legal  sense  of  the  term,  of 
the  "  subject  matter  ?  "  The  Statute  expressly 
forbade  them  to  entertain  the  '•  subject  mat- 
ter," and  their  action,  in  refusing  to  hear  and 
j  in  dismissing  the  appeal,  was  extrajudicial, 
i  coram  nonjudice,  and  utterly  void.  In  such  a 
case,  the  K.  B.,  as  we  have  seen,  unhesitating- 
ly grants  a  mandamus  compelling  the  inferior 
court  to  hear  the  appeal.  It  was  not  a  judicial 
error  ;  for  they  had  no  jurisdiction  at  the  sec- 
ond term  to  dismiss.  They  were  acting  in 
plain  violation  of  the  Statute  ;  and  unless  the 
party  had  another  legal  remedy,  and  when  we 
say  remedy,  we  mean  an  effectual  remedy,  for 
otherwise  it  is  none  ;  then  it  was  the  clear 
duty  of  the  court  to  allow  the  mandamus.  It 
was  their  duty  to  vindicate  the  Statute,  which 
the  C.  P.  has,  in  effect,  trampled  under  foot. 
But  it  would  only  be  to  repeat  the  observations 
we  have  ventured  already  upon  the  case  of 
The  Suffolk  C.  P.,  and  the  case  of  The  Dutch- 
ess  C.  P.,  to  pursue  this  branch  of  the  subject 
further.  We  might  fill  whole  pages  with  the 
bare  titles  of  authorities  in  the  Court  of  K.  B. 
where,  in  cases  like  this,  writs  of  mandamus 
have  issued  to  command  the  Sessions  to  hear 
appeals  which  they  have  improperly  dismissed. 
Those  we  have  selected  from  among  scores  of 
the  like  nature,  will  surely  suffice  to  establish 
the  proposition. 

But  perhaps  it  will  be  said  that  the  party  in 
this  case  of  The  Columbia  C.  P.  had  another 
remedy.  Mr.  Justice  Jewett  expressly  admits 
the  contrary,  if  we  have  the  honor  to  under- 
stand his  language.  He  says:  "but  it  is  not  true 
that  because  a  party  has  no  legal  remedy  un- 
less by  this  writ,  that  it  will  be  granted  for  that 
cause."  Nor  can  we  *fully  agree  to  [*3(54 
his  general  proposition,  that  "  where  a  party 
has  another  remedy  a  mandamus  will  general- 
ly be  refused."  It  should,  indeed,  be  a  very 
extraordinary  case  to  justify  an  interference 
where  the  law  has  given  the  party  another 
equally  effectual  remedy.  That  is  the  true  rule 
on  this  subject.  (See  the  case  of  Regina  v.  The 
IIull  &  Selb'y  R.  Co.,  5  Q,  B.,  70.)  The  converse 
of  this  principle,  as  stated  by  the  learned 
judge,  it  is  not  material  to  determine.  For  if, 
as  we  have  all  along  maintained,  it  is  well  set- 
tled that  the  writ  of  mandamus  is  the  appro- 
priate remedy  in  cases  like  this  under  con- 
sideration, then,  whether  the  party  may  or 
may  not  bring  error  upon  such  a  wrongful  re- 
fusal to  hear  his  appeal,  is  a  question  that  can- 
not be  legitimately  drawn  into  the  discussion. 
The  party  here  has  suffered  a  grievous  wrong  ; 
in  palpably  admitted  violation  of  the  Statute, 
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lie  has  been  denied  the  right  of  being  heard. 
Then  lie  presents  a  clear  case  for  the  estab- 
lished, summary  and  effectual  redress  by  man- 
damus to  compel  the  court  below  to  hear  him, 
And  he  can  have  that  effectual  remedy  by  no 
other  process  than  this.  It  is  on  this  very  ac- 
count of  the  prompt  and  summary  redress  of 
such  grievances  that  the  mandamus  is  called  so 
beneficial  a  writ ;  and  when  a  case  is  presented 
for  its  exercise  so  clear  and  urgent  as  by  un- 
questioned principle  and  precedent  this  before 
Mr.  Justice  Jewett  was,  then  the  language  of 
Savage,  Ch.  J.  (10  Wend.,  p.  291),  applies 
with  full  force."  The  same  obligation  exists 
to  issue  the  writ  as  to  affirm  or  reverse  a  judg- 
ment upon  a  return  to  a  writ  of  error."  And 
this  constitutes  our  full  answer  to  the  case  of 
The  Commonwealth  v.  The  Phil.  C.  P..  3  Binn., 
273,  at  least  all  that  it  deserves.  We  do  not 
by  any  means  concede  with  the  counsel  for  the 
relator  in  that  case  that,  if  a  writ  of  error 
would  lie,  the  party  was  not  entitled  to  the 
more  speedy,  more  effectual,  and  we  might 
-add,  much  clearer,  and  therefore  more  appro- 
priate and  beneficial  remedy  by  mandamus. 
Within  the  limits  which  an  ancient  and  un- 
broken line  of  precedents  in  Great  Britain  and 
in  our  own  State  had  established  for  its  juris 
diction,  it  is  our  chief  safeguard  against  the 
sometimes  gross  errors  and  occasionally  still 
grosser  abuses  of  inferior  tribunals  and  magis- 
trates. Instead,  therefore,  of  renouncing  this 
branch  of  their  judicial  prerogative,  which 
365*J  *belongs  to  the  Supreme  Court  of  our 
State  as  the  ex  officio  supervisors  of  inferior 
courts  and  magistrates,  it  is  their  duty  to  guard 
and  defend  it,  as  the  highest  power  confided  to 
them  by  the  laws  and  the  Constitution.  Not 
to  enlarge  it  certainly  ;  as  it  cannot  be  denied 
had  gradually  been  done  in  reviewing  decis- 
ions, made  on  full  hearing  by  inferior  tri- 
bunals, and  compelling  them  to  come  to  differ- 
ent conclusions  upon  matters  'of  fact  and  dis- 
cretion ;  but  to  use  it  in  compelling  them  to 
hear  the  merits  and  determine,  where  they 
had  illegally  refused  to  hear  them  and  had  dis- 
missed the  appeal  on  any  pretext  whatever. 

There  is  another  branch  of  this  jurisdiction 
by  mandamus  over  inferior  courts  equally  im- 
portant and  well  settled  upon  principle,  but 
not  so  clearly  defined  by  as  great  a  number  of 
cases  and  authorities.  That  is  the  power  of  the 
K.  B.  and  of  our  Supreme  Court  to  issue  the 
writ  of  mandamus  to  compel  an  inferior  court 
or  magistrate  to  enter  a  particular  order  ;  or  to 
issue  a  particular  writ  or  process,  or  to  do 
some  particular  act  enjoined  upon  them  by  the 
common  law  or  by  statute,  where  no  legal  dis- 
cretion is  left  them.  In  such  cases,  if  the  infe- 
rior court,  erroneously  believing  that  they 
have  not  the  power  or  have  a  discretion  in 
regard  to  using  it,  decline  or  refuse  to  do  what 
the  law  enjoins  authoritatively  upon  them,  the 
same  jurisdiction  exists  to  compel  them  by 
mandamus  to  obey  the  imperative  requisitions 
of  the  law,  as  to  compel  them  to  hear  and 
determine  where  they  have  a  legal  discretion. 
The  cases  of  The  King  v.  The  Justices  of  Nor- 
folk, 4  Barn.  &  Ad.,  238,  and  of  The  King  v. 
The  Justices  of  Somersetshire,  4  Id.,  549,  are 
conclusive  on  this  point,  if  authorities  are 
needed.  In  the  first,  the  court  admit  that  a 
mandamus  would  be  proper  to  compel  the  Ses- 
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sions  to  commit  a  churchwarden  for  the  omis- 
sion of  rendering  his  account,  if  the  Act  of 
Parliament  had  not  left  the  justices  a  discre- 
tion, the  expression  being  "it  shall  and  may 
be  lawful  "  for  the  justices  to  commit.  Den- 
man,  Ch.  J.,  said  :  "The  Statute  authorizes 
but  does  not  compel  them  to  commit.  There 
is  no  ground,  therefore,  for  issuing  a  manda- 
mus io  the  magistrates  "  In  the  case  of  The 
Somersetshire  Justices,  they  allowed  a  manda- 
mus, after  full  argument,  to  compel  the  Ses- 
sions to  record  the  rules  of  a  Friendly  Society 
or  *Saving's  Bank  Association,  under  [*36O 
the  provisions  of  an  Act  of  Parliament,  al 
though  the  justices  had,  on  hearing,  decided 
that  they  were  not  entitled  to  be  recorded, 
because  the  parties  had  not  conformed  to  the 
provisions  of  the  Act.  The  same  doctrine  is 
clearly  and  explicitly  admitted  by  all  the 
judges  in  the  case  of  Rex  v.  The  Justices  of 
Buckinghamshire,  1  Barn.  &  Cress.,  485  ;  and 
numerous  other  cases  are  to  be  found  to  the 
same  effect. 

-  Still  another  class  of  cases  occurs  for  the 
legitimate  exercise  of  this  jurisdiction  by  man- 
damus over  inferior  courts,  judges  and  magis- 
trates. And  it  constitutes  perhaps  the  most 
important  as  well  as  the  most  delicate  branch 
of  this  judicial  prerogative.  Those  are  cases 
where  it  is  sought  to  correct  the  decisions,  or 
vacate  some  order  or  proceeding  of  an  inferior 
court,  judge  at  chambers  or  magistrate  which 
is  illegal ;  either  as  indirect  violation  of  a  stat- 
ute, or  from  excess  of  jurisdiction  in  regard  to 
the  cause,  the  party,  or  the  subject  matter  of 
the  decision,  order  or  proceeding  ;  and  even 
from  the  want  of  certain  indispensable  legal 
prerequisites,  as  notice  where  the  law  pre- 
scribes it,  and  the  like.  In  all  those  cases,  it  is 
well  settled  that  the  Court  of  K.  B.  will  inter- 
fere by  the  summary  process  of  mandamus  to 
correct  such  decisions,  vacate  such  order,  and 
if  necessary  set  aside  all  such  illegal  and  unau- 
thorized proceedings.  The  case  of  The  Kingv. 
The  Justices  of  the  West  Riding  of  Yorkshire,  5 
Barn.  &  Ad.,  667,  is  an  instance  of  the  exercise 
of  this  jurisdiction,  in  correcting  a  decision  of 
the  court  below.  That  was  an  appeal  under  a 
statute,  of  which  due  notice  had  been  given, 
and  being  respited  to  a  subsequent  session, 
came  on  when  the  appellant  applied  for  fur- 
ther respite.  A  majority  of  the  Bench  refusing 
it,  the  appellant  was  proceeding  with  his  ap- 
peal, when  the  respondents  called  on  him  to 
prove  his  notice  of  appeal  for  that  court.  No 
such  notice  having  been  given,  the  Sessions 
dismissed  the  appeal.  On  application  for  a 
mandamus,  Denman,  Ch.  J.,  said  :  "I  have 
always  understood  that  this  court  had  author- 
ity to  interfere  for  the  purpose  of  seeing  that 
no  illegal  practice  prevailed  at  the  Sessions,  to 
prevent  the  hearing  of  an  appeal.  I  think  it  is 
pretty  evident  that  by  refusing  this  mandamus 
*justice  would  be  shut  out  ;  and  that  [*367 
we  ought,  therefore,  to  tell  the  magistrates 
that  they  have  done  wrong  in  refusing  to  hear 
the  appeal  upon  the  ground  assigned.  The 
rule  will,  therefore,  be  absolute."  Patteson,  J., 
said  :  "  The  Statute  requires  ten  days  notice  of 
the  appeal  to  be  given  in  the  first  instance,  but 
says  nothing  as  to  notice  of  a  respited  appeal. 
If  that  is  necessary,  it  must  be  so  either  by  the 
practice  of  the  Sessions,  or  by  general  rules  of 
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law.  No  rule  of  practice  at  the  Sessions  has 
been* produced,  requiring  such  notice  ;  if  any 
hud  been  shown,  it  might  perhaps  be  too  much 
to  say  that  a  decision  according  to  the  practice 
was  illegal,  and  not  to  be  abided  by.  As  lo  the 
general  rules  of  law,  Rex  v.  Lambeth,  3  D.  & 
R,  340,  shows  that  they  do  not  warrant  the 
demand  of  such  a  notice."  The  effect  of  this 
was  to  correct  the  decision  of  the  Sessions 
upon  a  point  on  which  they  had  no  legal  dis- 
cretion. The  same  principle  was  enforced  in 
the  case  of  Regina  v.  The  Justices  of  Merioneth 
shire,  6  Ad.  &  E..  Q.  B.,  163.  But  perhaps  the 
best  authority  on  this  point  is  the  case  we  have 
already  cited  (ante,  p.  366) ;  for  nearly  the  same 
principle,  T/te  King  v.  The  Justices  of  the  West 
Riding  of  Yorkshire  (Sheffield  v.  Crich),  5  Q.  B.,  1. 
In  fine,  the  jurisdiction  which  we  contend 
for  in  this  particular  is,  that  which  was  exer- 
cised in  our  own  Supreme  Court,  without 
challenge  or  question,  in  cases  like  those  of 
The  People  v.  The  N.  T.  C.  P.,  18  Wend.,  534  ; 
The  People  v.  T7ie  Dutches*  C.  P.;  The  People 
v.  Tlte  Columbia  C.  P.,  &c. ;  until  the  decision 
of  the  Court  of  Errors  in  the  case  of  The 
Oneida  Judges.  It  remained  unimpaired  by  the 
resolution  there  adopted  by  the  court  ;  there  is 
nothing  even  in  the  opinion  of  Mr.  Senator 
Tracy,  to  fright  the  court  from  its  propriety  ; 
for  that  opinion  was  confined  to  the  class  of 
cases  then  under  consideration,  in  which  we 
do  not  pretend  to  uphold  their  jurisdiction. 
The  veto  upon  that  branch  of  it  for  which  we 
contend,  has  proceeded  from  the  judges  of  the 
Supreme  Court  themselves.  But  for  that  vol- 
untary abandonment,  it  would,  it  is  believed, 
have  been  still  exercised  without  let  or  hin- 
drance from  any  quarter  whatever. 
368*]  *In  such  a  jurisdiction,  so  long  and 
so  beneficially  used  to  control  inferior  tribu- 
nals and  magistrates,  where,  having  no  legal 
discretion,  they  refuse  to  do  what  the  law  pos 
itively  requires,  or  have  done  what  the  law  as 
positively  denies  them  the  power  to  do,  there 
is  nothing  but  a  judicial  power  to  enforce  the 
civil  rights  guarantied  to  every  citizen  by  the 
laws  and  Constitution  of  his  State  and  coun- 
try. Justice  and  expediency  alike  demand  that 
it  should  not  be  abrogated  or  abandoned.  It  re- 
poses upon  foundations  of  principle  and  au- 
thority which  can  not  be  shaken,  and  ought 
not  to  be  undermined.  Within  the  boundaries 
which  the  law  has  assigned  it,  the  due  admin- 
istration of  justice  requires  it  to  be  sustained. 
It  is  a  power  of  which  those  judges  are  trustees 
for  the  benefit  of  the  people.  It  is  a  limited 
power,  it  is  true,  which  they  must  not  exceed, 
but  cannot  abrogate.  It  is  a  sacred  trust  which 
they  are  not  at  liberty  to  curtail  of  its  fair  pro 
portions,  still  less  to  surrender  or  renounce. 
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WORDSWORTH— 20  Johns.,  659,  5  Johns. 
Ch.,  224. 

Constructive  Notice  to  Purchaser  of  Military 
Lands  by  Deposit  of  Deed — Chancery  Agree- 
ment. 

IN  this  case,  the  Chancellor  (Kent)  held  that  a 
defective  conveyance  by  a  person  seised  in 
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fee  at  the  time  is  good,  so  as  to  bind  the  lands- 
conveyed  in  the  hands  of  the  grantor  and  1m 
heirs  ;  and  also  good  against  a  subsequent 
purchaser,  with  notice  of  the  prior  defective 
deed  or  conveyance. 

Semb.  That  possession  under  such  a  deed 
will  be  constructive  notice. 

He  held,  therefore,  upon  these  principles 
that  when  a  soldier  entitled  to  military  bounty 
land,  under  the  -several  Acts  of  the  Legisla- 
ture, by  an  instrument  in  writing,  purporting 
*to  be  under  his  hand  and  seal,  but  to  [*36J> 
which  no  seal  was  affixed,  for  a  valuable  con- 
sideration, sold,  quitclaimed  and  confirmed  to 
the  plaintiff,  &c.,  all  his  right,  title,  claim  and 
demand  to  and  for  all  the  land  to  which  he 
was  entitled,  &c.,  with  covenant  for  further 
assurance  (no  patent  then  having  been  issued 
for  the  land),  which  instrument  of  conveyance 
was  duly  deposited  in  the  office  of  the  clerk  of 
Onondaga  Co.,  Apr.  29,  1805,  pursuant  to  the 
Act  of  Jan.  8,  1784,  and  afterward,  Mar.  8, 
1799,  was  duly  proved  ;  and  the  same  grantor 
Oct.  25,  1796,  executed  a  deed  in  fee  of  the 
same  land  to  P.,  under  whom  the  defendant 
claimed  title. 

That,  although  the  first  instrument  for  want 
of  a  seal  was  defective  as  a  legal  conveyance, 
yet  it  passed  all  the  right  and  interest  of  the 
grantor  in  equity,  the  omission  of  the  seal 
being  a  mistake,  and  contrary  to  the  express 
intention  of  the  parties. 

But  the  Court  of  Errors  held  that  the  deposit 
of  the  instrument  in  the  clerk's  office,  under 
the  Act  of  Jan.  8,  1794,  and  the  Act  amending 
it,  Mar.  27,  1794,  was  not  legal  notice  to  subse- 
quent purchasers,  nor  equivalent  to  a  registry 
of  the  deed  ;  and  P.,  the  second  purchaser, 
was  not,  therefore,  chargeable  with  notice  of 
the  prior  conveyance  ;  and  that  the  plaintiff 
was  not  entitled  to  relief  against  him,  or  to  a 
decree  for  a  release  from  him  of  his  claim  and 
title. 


The  principles  held  by  the  Chancellor 
in  this  case,  although  his  decree  was  reversed, 
do  not  seem  to  be  in  any  degree  denied  or 
impaired,  so  far  as  they  declare  that  such  a 
defective  conveyance  binds  the  lands  in  the 
hands  of  a  purchaser,  with  actual  legal  or  con- 
structive notice  of  it  ;  the  Court  of  Errors  dif- 
fering only  with  him,  as  to  the  effect  of  the 
deposit  of  the  deed,  in  creating  such  construc- 
tive notice,  in  the  particular  case. 
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BERGEN  v.  BENNETT— 1  Cai.  Cas.,  1. 

Redemption  of  Mortgaged  Premises — Power  of 
Sale  in  a  Mortgage  Deed. 

THIS  was  an  appeal  from  a  decision  of 
Chancellor  Lansing,  permitting  Bennett, 
the  respondent,  to  redeem  lands  sold  by 
Bergen,  the  appellant,  at  auction  under  a 
power  of  sale  contained  in  the  mortgage.  The 
mortgage  had  been  purchased  by  him  of  the 
original  mortgagee,  and  he  became  the  pur- 
chaser of  the  property  at  the  sale.  The  re- 
spondent was  the  son  of  the  mortgagor,  who 
died  in  1776,  leaving  the  respondent,  then  only 
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fifteen  years  of  age,  his  oldest  son  and  heir  at 
law.  The  property  was  sold  in  1784,  and  bid 
off  by  a  third  person  as  the  agent  of  Bergen, 
to  whom  the  latter  conveyed  the  premises, 
and  who  immediately  reconveyed  them  to  the 
appellant. 

The  Chancellor  held  that  the  power  of  sale 
contained  in  the  mortgage  expired  with  the 
life  of  the  mortgagor,  and  that  his  heir  was 
not  barred  of  his  title  by  the  execution  of  the 
power  after  the  death  of  his  ancestor.  He, 
therefore,  decreed  that  he  was  entitled  to 
redeem,  and  that  an  account  should  be  stated 
between  the  parties,  &c. 

The  Court  of  Errors  reversed  this  decision. 
The  opinion  of  the  court  was  delivered  by 
KENT,  J.  He  says:  "It  is  admitted  that  a 
nuked  authority  expires  with  the  life  of  the 
person  who  gave  it;  but  a  power  coupled  with 
an  interest  is  not  revoked  by  the  death  of  the 
grantor.  In  my  opinion  the  power  contained 
in  the  mortgage  is  of  the  latter  description." 
He  also  held,  "  that  the  heir  was  barred  of  the 
right  to  redeem  under  the  circumstances,  hav- 
ing waited  without  any  legal  disability  six- 
teen years,  and  only  when  finding  it  a  gaining 
bargain,  presenting  himself  to  redeem." 

The  decree  of  the  CJiancellor  was  reversed,  and 
the  bill  to  redeem  ordered  to  be  dismissed,  with 
costs. 


371*]  *GRANT  ET  AL.,  Appellants, 

v. 

THE  BANK   OF  THE  U.   S.    ET   AL.,  Re- 
spondents —  1  Cai.  Cas.,  112. 

fPHE  question  arose  in  this  case,  whether, 
JL  after  the  passage  of  the  general  Registry 
Act  of  Mortgages,  a  senior  mortgagee  might 
tack  a  junior  mortgage  to  his  prior  one  as 
against  an  intermediate  incumbrancer  by  mort- 
gage. 

Chancellor  Lansing  held  that  the  doctrine  of 
thus  tacking  incumbrances  was  a  well  estab- 
tablished  one  in  England,  and  was  equally 
entitled  to  be  considered  so  in  our  Court  of 
Chancery  ;  and  that  the  provisions  of  the 
Registry  Act  did  not  interfere  with,  or  impair 
the  right.  On  appeal, 

Th£  Court  of  Errors,  SPENCER,  J.,  deliver- 
ing the  opinion  of  the  court,  held  that  the 
Registry  Act  having  made  the  registry  of 
mortgages  constructive  notice  to  subsequent 
purchasers  and  incumbrancers,  the  doctrine  of 
tacking  junior  incumbrances  to  a  senior  one, 
to  the  prejudice  of  an  intermediate  mortgagee, 
was  thereby  abrogated.  But  Mr.  JusticeSpen- 
cer  expressly  admits  that,  but  for  the  Registry 
Act,  the  doctrine  would  have  been  in  force 
and  to  be  adhered  to,  as  fully  established  in 
England  by  a  long  and  uninterrupted  series  of 
decisions. 


See  as  to  notice  of  mortgages  registered 
and  unregistered,  Frost  v.  Beekman,  1  Johns. 
Ch.,  288  ;  on  appeal,  18  Johns.,  544  (post,  p. 
-  .);  Dey  v.  Dunham,  2  Johns.  Ch.,  182  ;  On 
appeal,  15  Johns.,  555  (post,  p.  -  );  Brink- 
erhoff  v.  Lansing,  4  Johns.  Ch.  ,  65  ;  James  v. 
Johnson,  6  Johns.  Ch.,  417;  St.  Andrew's 
Churchy.  Tompkins,  7  Johns.  Ch.,  14;  Rich- 
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ardson  v.  Rust,  9  Paige  248 ;  Brinkerhoff  v. 
Marvin,  5  Johns.  Ch.,  320;  Leman  v.  Staats, 
1  Cow.,  592. 

See,  also,  as  to  notice  to  junior  mortgagee  of 
prior  incumbrance,  and  his  right  to  be  sub- 
rogated  in  place  of  senior  mortgagee,  Banter  v. 
Oarmo,  1  Sandf,  Ch.,  384  ;  1  Id.,  43  ;  Craig  v. 
Tappin,  2  Sandf.  Ch.,  78. 

See  as  to  notice  of  mortgage  to  secure  future 
advances,  Conrad  v.  Atlantic  In*.  Co.,  1  Pet., 
386  ;  7  Craig,  34. 


*NIVEN 

v. 
BELKNAP— 2  Johns.,  573. 


[*372 


Mortgagor  and  Mortgagee — Fraudulent  Convey- 
ance. 

THIS  was  a  bill — quia  timet — filed  by  a  pur- 
chaser against  a  mortgagor  under  the  fol- 
lowing circumstances : 

Niven  applied  applied  to  Belknap  to  pur- 
chase a  farm,  then  in  possession  of  Belknap, 
and  was  informed  by  him  that  John  Brush,  of 
L.  I.,  had  a  mortgage  or  mortgages  on  the 
farm,  and  that  he  had  given  it  up  to  him  in 
satisfaction,  &c. ,  and  that  Brush  had  the  entire 
disposal  of  it,  and  was  to  make  the  best  of  it, 
to  satisfy  himself  for  the  moneys  due  to  him. 
B.  and  N.  accordingly  went  to  Brush,  together, 
and  an  agreement  was  made  between  Brush 
and  Niven  in  the  presence  of  B.  for  the  abso- 
lute purchase  of  the  farm,  and  Brush  there- 
upon executed  a  conveyance  in  fee  to  N.,  who 
afterwards  took  possession  of  the  farm  as 
owner,  and  made  considerable  improvements. 
About  ten  years  afterwards  the  mortgagor 
made  an  absolute  conveyance  of  the  farm  to 
his  own  son,  who  was  a  neighbor  of  Niven, 
whereupon  N.  filed  a  bill  quia  timet,  against 
B.  and  his  son,  praying  that  they  might  dis- 
cover the  title  they  pretended  to  have  to  the 
premises,  and  might  be  decreed  to  renounce 
such  pretended  claim,  or  be  perpetually  en- 
joined from  asserting  it  to  the  prejudice  of 
the  complainant. 

The  Chancellor,  in  Mar  ,  1806,  pronounced 
the  following  final  decree  (considering  the 
grantee  of  the  mortgagor  as  entitled  to  redemp- 
tion, though  not  in  that  suit): 

"  This  cause  having  been  heretofore  heard, 
and  the  opinion  of  the  court  having  been  given 
that  the  complainant's  bill  was  not  sustainable, 
but  it  being  insisted  on  the  part  of  the  de- 
fendant that  he  was  entitled  to  redeem  the 
mortgaged  premises,  &c.  Whereupon  further 
day  was  given  to  the  parties  on  that  subject ; 
and  Mr.  Harrison,  of  counsel  for  the  defend- 
ant, consenting  to  the  dismissal  of  the  said 
bill  ;  thereupon,  &c.,  ordered.  Bill  dismissed 
with  costs,  &c." 

On  appeal,  this  decree  was  reversed  unani- 
mously by  the  Court  of  Errors,  THOMPSON,  J.-, 
delivering  the  opinion  of  the  court.  He  says 
that — "  The  conduct  of  Belknap  had  a  direct 
tendency  to  deceive  and  mislead,  unless  his  in- 
tention was  to  *assist  the  appellant  in  [*373 
obtaining  an  absolute  title  to  the  farm."  "It 
cannot,  1  think,  be  doubted  but  that  the  re- 
spondent, B.  (the  son),  is  to  be  considered  in 
the  light  of  a  purchaser  with  notice  ;  and  of 
course  the  same  rule  of  law  and  principles  of 
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equity  apply  to  him  as  to  Abel  B.,  his  father, 
from  whom  he  purchased." 

Decree_"  That  the  son  execute  and  deliver 
a  competent  release  of  all  his  title,  &c..  to  the 
appellant,  and  pay  the  costs  of  the  appellant 
in  the  court  below — and  that,  in  case  of  death 
so  that  the  release  could  not,  be  executed,  that 
the  Chancellor  award  a  perpetual  injunction  in 
favor  of  appellant,  according  to  the  prayer  of 
his  bill,  tfec." 


GRANT  ET  AL.,  Appellant*, 

v. 

DUANE  ET  AL.,  Respondents  —  9  Johns.,  591. 
Not  reported  in  Chancery. 

Mortgage  —  Right  of  Redemption  —  Presumption 
of  Payment  or  other  Arrangement,  in  Dis- 
charge of  Incumbrance. 


was  a  bill  filed  by  the  representatives 
L  and  heirs  of  James  Duane,  as  a  sole  sur- 
viving trustee,  under  an  assignment  of  Shaw, 
the  mortgagor,  and  his  two  copartners,  in  1766, 
in  trust  for  their  partnership  creditors.  The 
bill  was  against  the  representatives,  heirs  and 
devisees  of  Grant,  who  held  a  mortgage  on  the 
premises  in  question  before  the  assignment  of 
Shaw  and  his  partners  to  Duane  and  his 
co-trustees  ;  and  prayed  for  a  decree  that  the 
plaintiffs  might  have  leave  to  redeem  the  mort- 
gage and  that  defendants  account  for  the  pro- 
ceeds of  the  land  which  they  had  sold,  &c.  The 
heirs  of  Shaw  were  not  parties  to  the  bill. 

The  facts  in  support  of  the  title  of  the  com- 
plainants, as  far  as  material,  were  to  this  ef- 
fect :  that  under  the  assignment  under  which 
Duane  became  the  sole  trustee,  by  survivor- 
ship, in  1796,  he  had  claimed  the  premises  as 
his  own  :  and  had,  it  appeared,  endeavored  to 
find  out  Grant,  the  mortgagee,  to  pay  him  his 
mortgage  debt.  Not  succeeding  in  this,  he  had 
claimed  the  ownership,  and  had,  before  his 
374*]  death,  demised  *certain  of  the  lands  to 
tenants  that  were  either  then  in  possession  or 
went  in  afterwards. 

On  the  part  of  the  defendants,  the  answer 
set  up  the  mortgage  of  the  tract,  then  wild 
lands,  by  the  owner  Shaw,  to  their  ancestor 
and  testator,  in  1765,  before  the  assignment. 
That  the  mortgagee  entered  upon  the  lands  on 
the  failure  and  assignment  of  Shaw  to  Duane 
and  his  co-trustees,  and  acted  as  the  proprietor 
until  his  death  in  Apr.,  1796,  a  period  of  above 
twenty-eight  years  ;  that  during  all  that  time 
no  money  was  paid  or  tendered  to  him,  nor 
any  measure  taken  to  redeem  the  estate  ;  that 
several  of  the  settlements  and  other  acts  of 
ownership  by  him  took  place  within  three 
years  after  the  date  of  the  mortgage.  They 
claimed  to  be  owners  of  the  premises,  and  had 
sold  as  such  and  not  under  the  power  of  sale 
in  the  mortgage.  They  also  insisted  that  noth- 
ing had  ever  been  done  under  the  assignment, 
and  that  after  such  a  lapse  of  time,  the  pre- 
sumption was  that  the  debts  of  the  partnership 
had  been  paid  out  of  the  partnership  property 
assigned,  or  satisfied  in  some  other  manner. 
Replication  and  proof,  establishing  the  princi- 
pal facts  as  claimed  by  the  plaintiffs  in  support 
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of  their  title  ;  and  the  foregoing  facts  to  rebut 
the  plaintiffs'  claim  were  proved  by  the  de- 
fendants substantially  as  alleged  by  them  in 
their  answer. 

The  Chancellor  (Lansing),  upon  these  facts, 
held  that  the  heirs  and  representatives  of 
Duane  were  entitled  to  redeem  ;  that  the  acts 
of  ownership  by  Grant,  and  his  possession  as 
mortgagee,  were  not  of  such  a  character  as  to 
bar  the  equity  of  redemption  which  had  been 
asserted  by  Duane,  and  that  the  acts  of  Duane 
in  respect  to  ownership  had  in  some  sort  coun- 
tervailed those  set  up  by  Duane.  He  there- 
fore decreed  the  right  of  redemption  to  ihe 
plaintiffs,  as  his  heirs,  &c.,  and  that  the  de- 
fendants account  for  the  lands  sold  before  the 
filing  of  the  bill,  on  appeal  from  this  decree. 

The  Court  of  Errors  held,  THOMPSON,  J., 
delivering  the  opinion  of  the  court : 

1.  That  the  objection  that  the  heirs  of  Shaw 
were  not  made  parties  to  the  bill,  might  be  in- 
sisted on  in  the  Court  of  Errors,  it  having  been 
taken  in  the  court  below. 

2.  That  the  heirs,  &c.,  of  Duane  had  shown 
no  subsisting  title  to  redeem,  and  that  no  per- 
son could   come  into  the   Court  *of    [*375 
Chancery  for  a  redemption  of  a  mortgage,  un- 
less he  is  entitled  to  the  estate  of  the  mortgagor, 
or  claims  a  subsisting  interest  that  the    law 
recognizes,  under  the  title  of  the  mortgagor. 

3.  That  the  presumption  of  law,  upon  the 
facts  of  the  case,  was,  that  the  debts  of  the 
partnership  had  been  satisfied   out    of  other 
property  in  the  deed  of  the  partnership  assign- 
ing their  property,  and  that  if  anybody,  there- 
fore, was  entitled  to  redeem,  it  would  be  the 
heirs,  &c.,  of  Shaw,  the  mortgagor. 

THOMPSON,  J.,  in  the  course,  of  his  opinion, 
says  :  "  The  mortgaged  premises,  it  should  be 
observed,  were  the  sole  and  exclusive  property 
of  Shaw,  not  of  the  grantors  jointly  ;  nor  is 
there  in  the  deed  any  specification  of  those 
lands,  though  there  is  of  other  real  property. 
They  are  comprised  in  the  general  descriptive 
clause  in  the  deed.  '  That  expressly  provides 
that  if  the  debts  can  be  satisfied  by  sale  of 
part  only  of  the  premises  granted,  the  trustees 
shall  reconvey  the  residue.'  'The  claim  to 
execute  this  trust,  without  showing  any  debts 
unpaid,  is  against  the  spirit  and  intention  of 
this  covenant.'  "  "The  respondents  have  failed 
to  show  a  subsisting  interest  under  the  mort- 
gagor, by  not  showing  the  existence  of  any 
debts  yet  to  be  satisfied  out  of  the  trust  estate. 
The  lapse  of  time  is  of  itself  sufficient  to  war- 
rant the  presumption  of  an  execution  of  the 
trust."  He  concludes  as  follows  : 

"This  view  of  the  case  renders  it  unneces- 
sary for  me  to  examine  whether  the  equity  of 
redemption  is  not  bound  by  the  lapse  of  time 
and  the  possession  held  by  the  mortgagee  and 
his  representatives.  The  case  presented  is 
certainly  a  very  strong  one  on  this  point.  It 
will  be  time  enough,  however,  to  decide  it 
when  the  heirs  of  Shaw,  who,  alone,  from  any- 
thing that  appears,  are  entitled  to  redeem, 
shall  think  fit  to  ask  a  redemption.  At  pres- 
ent, it  is  only  necessary  to  decide  on  the  rights 
of  the  respondents,  and  as  I  am  satisfied  that 
they  do  not  show  themselves  entitled  to  re- 
deem, I  think  the  decree  of  the  Court  of  Chan- 
cery ought  to  be  reversed. 

LOCKW.  REV.  CAS. 


MORTGAGE. 


375 


This  being  the  unanimous  opinion  of  tfie  court, 
the  decree  was  accordingly  reversed,  the  respond- 
ents' bill  ordered  to  be  dismissed,  with  costs,  &c. , 
in  the  Court  of  Chancery  to  be  taxed,  &c. 


376*]  *DUNHAM  v.  DEY—  15  Johns.,  555. 
In  Ch.,  2  Johns.  Ch.,  183. 

Recording  Deed  Given  as  Mortgage  —  Priority  of 
Mortgage  —  Notice  to  Purchasers  —  Defeasance. 

THIS  was  a  bill  brought  by  Dey,  trustee  and 
assignee  of  W.  and  W.,  to  set  aside  a  con- 
veyance which  the  assignors  had  previously 
executed  to  Dunham,  the  appellant.  The  deed 
was  recorded  and  was  accompanied  by  a  de- 
feasance, which  was  not  recorded  at  the  time 
of  the  assignment  to  Dey.  The  deed  was 
given  as  a  security  for  the  payment  of  certain 
promissory  notes  which  Dunham  had  indorsed 
for  the  grantors'  accommodation,  and  which 
were  from  time  to  time  renewed  ;  they  paying 
or  agreeing  to  pay  two  and  one  half  per  'cent. 
to  Dunham  as  a  commission  for  his  indorse- 
ment, but  which  did  not,  for  the  time  the 
notes  had  run.  exceed  the  legal  rate  of  inter- 
est. W.  and  W.  becoming  embarrassed  made 
an  assignment  of  all  their  property  to  Dey,  in 
trust  for  creditors,  &c.,  without  a  particular 
description  of  their  real  estate  in  the  body  of 
the  deed,  but  a  schedule  annexed  specified  cer- 
tain "lots  of  ground  in  S.  Street,  the  title  to 
which  is  in  David  Dunham,  as  collateral  secu- 
rity to  pay  certain  notes."  On  the  hearing  of 
the  cause  on  pleadings  and  proofs, 

The  Chancellor  decreed  the  conveyance  to 
Dunham  to  be  inoperative  as  against  the  as- 
signee. He  held  the  charge  of  two  and  one 
half  per  cent,  commission  not  to  be  usurious, 
but  ordered  the  deeds  to  be  given  up  on  the 
ground  that  the  deed,  with  a  defeasance, 
which  was  not  recorded,  could  not  operate  as 
a  mortgage  to  take  priority  of  the  assignment  ; 
that  to  do  so,  it  must  have  been  recorded  as  a 
mortgage  ;  that  a  subsequent  purchaser  is  not 
bound  to  search  the  record  of  deeds  to  be  pro- 
tected against  a  mortgage  ;  that  the  record  of 
an  absolute  deed,  as  such,  is  no  notice  to  the 
purchaser,  and  that  a  notice  which  was  merely 
sufficient  to  put  a  party  on  inquiry  is  not  suf- 
37  7*J  ficient  to  break  in  on  the  *Registry  Act; 
and  that  the  assignee,  therefore,  in  trust  for 
creditors,  stands  in  the  character  of  a  bonafide 
purchaser  without  actual  notice  of  an  unregis- 
tered mortgage.  On  appeal  from  this  decree, 

The  Court  of  Errors  reversed  the  Chancellor's 
decision,  holding  that  the  notice  contained  in 
the  schedule  that  the  "  title  of  the  lots  was  in 
D.  D.  as  collateral  security  to  pay  certain 
notes  "  was  sufficient  notice  to  the  assignee  of 
the  existence  of  the  prior  mortgage  to  D.  D., 
though  the  defeasance  was  not  recorded  ;  and 
that,  by  having  his  conveyance  first  recorded, 
the  assignee  could  not  obtain  a  priority  and 
defeat  the  deed  given  as  a  mortgage. 


reporter  adds  the  following  note  to 
the  report  of  this  case:  "The  only  point  de- 
termined in  the  court  below  declared  to  be 
erroneous  by  the  decree  of  reversal,  was  that 
as  to  the  sufficiency  of.  the  notice  (by  the.sched- 
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ule)  to  the  respondent  of  the  prior  deed  to  the 
appellant,  the  defeasance  to  which  was  not  re- 
corded at  the  time  of  the  assignment  by  the 
W.'s  to  Dey,  the  respondent  in  trust." 

This  is  unquestionably  correct,  but  the 
point  of  notice  was  the  only  one  really  made 
and  determined  in  the  court  below. 

As  to  the  question  of  usury,  which  was 
moved  in  the  case,  that  defense  came  directly 
before  the  Supreme  Court,  in  a  suit  upon  one 
of  the  notes  thus  indorsed  by  Dunham,  referred 
to  in  the  above  case.  The  judge  at  the  Circuit 
having  left  it  to  the  jury  to  say  whether  the 
commission  of  two  and  one  half  per  cent. 
for  indorsing  was  or  was  not  taken  with  an 
usurious  intent  and  of  evading  the  Statute,  the 
jury  found  for  the  defendant  Gould.  The 
Supreme  Court  confirmed  the  verdict,  and  the 
Court  of  Errors  affirmed  the  judgment  of  the 
Supreme  Court.  (See  Dunham  v.  Oould,  16 
Johns.,  367.) 

But  in  the  case  of  Trotter  v.  Curtis,\$  Johns., 
160,  the  Supreme  Court  held  that  where  the 
plaintiff  was  in  the  habit  of  receiving  produce 
for  the  defendant,  a  country  merchant,  and 
transporting  it  to  N.  Y.,  and  accepting  his 
drafts,  with  the  engagement  that  the  produce 
should  *be  placed  in  their  warehouse,  [*378 
before  the  drafts  became  payable1 — on  which 
acceptances  the  plaintiffs  charged  a  commis- 
sion of  two  and  one  half  per  cent,  on  all  ad- 
vances made  by  them  to  meet  the  drafts,  where 
the  defendant  had  no  funds  in  their  hands  and 
interest ;  the  Supreme  Court  held  that  the 
commissions  were  not  usurious,  but  a  custom- 
ary allowance  for  the  trouble  and  inconven- 
ience of  transacting  the  business. 


BEEKMAN,  Appellant, 
v. 

FROST,  GODDARD  &  KELLOGG,  Respond- 
ents— 18  Johns.,  544. 

In  Ch.,  1  Johns.  Ch.,  288,  296,  304. 

Point  raised  in  Court  of  Errors  not  made  in 
Court  below — Bill  to  Redeem  Mortgage — Bona 
fide  Purchaser,  without  notice  and  of  valu- 
able consideration,  no  Ground  of  Relief  in 
Equity,  though  a  good  defense — Mortgage  for 
$3,000  Registered  by  Mistake  of  County  Clerk 
for  $300— Escrow. 

rpHE  bill  in  this  case  was  filed  by  the  respond- 
J-  ents  in  1808,  stating  a  purchase  by  Frost, 
one  of  the  plaintiffs,  and  Martin  Goddard, 
since  deceased,  of  a  certain  lot  in  Marcellus,in 
1803,  of  Henry  Corl  ;  and  the  intermediate 
conveyances  to  the  other  plaintiff.  That  the 
plaintiff  discovered  on  the  records  in  the  office 
of  the  clerk  of  the  County  of  Onondaga  a 
mortgage  from  Corl  to  John  K.  Beekman,  the 
defendant,  dated  May  6,  1803.  registered  the 
5th  of  Sept.,  1805.  to  secure  the  sum  of  $300, 
payable  May  6,  1808,  with  interest ;  on  discov- 
ery of  which  mortgage,  Frost  applied  to  the 
defendant  and  offered  to  pay  the  sum  of  $300 
and  interest,  which  was  refused  ;  and  to  the 
surprise  of  Frost,  the  defendant  stated  that  the 
mortgage,  in  fact,  was  to  secure  the  sum  o 

341 


378 


MORTGAGE 


$3,000,  and  which  sum  he  demanded,  saying 
there  was  a  mistake  in  the  registry  as  to  the 
sum.  That  Frost  had  no  knowledge  or  sus- 
picion of  the  mortgage  at  the  time  of  the  deliv- 
ery of  the  deeds  to  him,  nor  had,  as  he  be- 
lieved, Martin  Goddard  any  knowledge  of  it 
at  the  time  of  the  delivery  of  the  deed  to  him 
for  his  share.  That  Frost  and  Martin  Goddard 
has  sold  and  conveyed  the  lands  without  any 
379*]  *knowledge  or  suspicion  of  any  other 
mortgage  than  one  for  $300.  The  plaintiffs 
insisted,  therefore,  that  they  ought  not  to  be 
affected  beyond  the  sum  expressed  in  the  reg- 
istry ;  that  valuable  improvements  have  been 
made  on  the  lot  since  the  purchase  from  Corl; 
that  the  defendant  is  advertising  the  lot  for 
sale  under  the  mortgage  for  the  purpose  of 
raising  the  sum  of  $3,000,  &c.  The  plaintiff 
prayed  an  injunction  to  restrain  all  further 
proceedings  on  his  part,  &c. 

The  defendant's  answer  stated  that  he,  hav- 
ing title  to  the  lot  in  question,  sold  it  to  H. 
Corl,  in  May,  1803,  for  $3,000,  payable  in  May, 
1808  ;  that  he  about  that  time  signed  and  sealed 
a  deed  for  it  to  Corl,  and  sent  it  (together  with 
a  mortgage  to  be  executed  by  him  and  his 
wife,  for  the  purchase  money),  to  one  Westerlo, 
of  Albany,  as  an  escrow,  to  be  delivered  to 
Corl,  on  his  executing  and  registering  the 
mortgage,  procuring  a  certificate  from  the 
county  clerk  of  the  registry,  and  that  there 
was  no  other  mortgage  on  the  lot  registered. 
That  Corl  did,  accordingly,  execute  the  mort- 
gage and  produce  the  certificate  of  registry  ; 
but  insisted  that  the  delivery  of  the  deed  by 
Westerlo  to  him,  which  then  took  place,  was 
not  valid  and  binding  on  the  defendant,  as 
Corl's  wife  did  not  acknowledge  the  mortgage, 
though  she  had  signed  it.  That  Corl  having 
absconded  without  paying  it,  the  defendant 
had  advertised  the  lot  for  sale  under  the  power 
In  the  mortgage ;  that  he  had  no  knowledge 
of  the  facts  stated  in  the  bill  ;  that  he  first 
discovered  in  Sept.,  1807,  the  mistake  of  the 
clerk  in  registering  the  mortgage  for  $300, 
instead  of  $3,000  ;  and  he  charged  that  the 
plaintiffs  bought  of  Corl  without  any  refer- 
ence to  the  registry,  &c. 

The  Chancellor  held  the  bill  sustainable  for 
relief,  although  that  point  was  not  expressly 
made  before  him ;  he  also  held  the  mortgage  a 
good  and  valid  one  for  $300,  and  made  a  decree 
referring  it  to  one  of  the  masters  of  the  court, 
to  ascertain  and  report  what  sums  Henry  Corl 
had  received  of  the  purchasers  before  Oct.  18, 
1807,  and  what  was  still  due  on  them  ;  also, 
that  he  report  the  amount  due  on  the  mort- 

fage  to  the  appellant,  as  for  $3,000,  and  as  for 
300,  &c.,  reserving  all  further  questions  and 
directions  until  the  coming  in  of  the  report. 
38O*]  *Frorn  this  decree,  the  defendant  be- 
low brought  his  appeal  to  the  Court  of  Errors; 
and  on  the  argument,  two  new  points  were 
raised,  which  had  not  been  argued  in  the  court 
below  :  1.  That  admitting  all  the  facts  in  their 
bill,  the  respondents  have  no  right  to  relief  in 
equity  against  the  appellant's  mortgage, 
whether  it  were  registered  or  not.  2.  That  as 
bona  fide  purchasers,  they  were  not  entitled  to 
obtain  relief  in  equity  against  another  bona  fide 
purchaser.  It  was  objected  that  these  points.not 
having  been  raised  in  the  court  below,  could 
not  be  urged  in  this  court.  But  the  court  held 
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otherwise.  Mr.  Justice  SPENCER,  who  deliv- 
ered the  leading  opinion,  cited  the  cases  of 
Gel*ton\.  Iloyt,  13  Johns.,  562,  Lyon  v.  Tall- 
madge,  14  Ibid.,  501,  and  Palmer  v.  Lorillard, 
16  Johns.,  348,  &c  ,  as  establishing  the  rule, 
"  that  where  a  cause  has  been  defended  in  a 
court  below  and  comes  here  for  review,  and  a 
point  is  made  which  could  not  be  obviated  in 
the  court  below ,  by  proof  or  amendment,  this 
court  ought  not  to  refuse  cognizance  of  such 
point,"  and  with  this  the  court  concurred.  He 
then  proceeds ; 

"  To  the  first  point,  whether  the  facts  stated 
in  the  bill  give  the  respondents  a  right  to  pro- 
ceed in  a  court  of  equity,  as  plaintiffs,  it  has 
been  answered  that  the  bill  is  substantially  a 
bill  to  redeem,  and  that  the  facts  set  forth  and 
the  case  made  out,  are  of  equity  jurisdiction, 
and  entitle  the  respondents  to  the  relief  de- 
creed." 

"  It  is  certainly  an  essential  part  of  a  bill  to 
redeem  a  mortgage,  that  it  offer  in  express 
terms  to  pay  the  amount  due  with  costs.  The 
bill  usually  states  a  prior  tender  of  the  amount, 
and  a  refusal  to  accept  it.  It  seems  to  me  im- 
possible to  consider  this  as  a  bill  to  redeem  the 
mortgage.  Its  frame  and  object  were  to  obtain 
a  decree  setting  aside  the  appellant's  mortgage 
for  any  greater  amount  than  the  sum  for 
which  it  was  erroneously  registered.  In  terms, 
it  does  not  pray  a  redemption  of  the  mortgage, 
and  it  omits  what  I  consider  an  all  important 
averment ;  the  readiness  to  pay  whatever  shall 
be  decreed.  A  bill  to  redeem  operates,  in  one 
respect,  like  a  bill  to  foreclose  ;  for  if  it  be 
dismissed,  in  default  of  the  payment  of  the 
money,  at  the  time  specified,  it  has  the  precise 
effect  of  a  foreclosure,  and  is  equivalent  to  a 
foreclosure.  (2  Madd.,  420.) 

*"The  Chancellor  never  treated  this  [*381 
as  a  bill  to  redeem  ;  and  if  the  respondents 
failed  in  complying  with  that  part  of  the 
decree  ordering  the  payment  of  the  money 
adjudged  to  be  due,  it  does  not  draw  after  it 
the  consequences  of  a  foreclosure.  It  is  an 
established  rule  in  equity,  that  relief  inconsist- 
ent with  the  specific  relief  prayed  for,  cannot 
be  given  under  the  general  prayer  for  relief. 
A  bill  seeking  relief  and  omitting  an  essential 
requisite  to  constitute  it  a  bill  to  redeem,  can- 
not be  so  regarded,  nor  draw  after  it  the  con- 
sequences incident  to  such  a  bill." 

"  The  foundation  of  the  bill  is,  that  the 
respondent  was  taking  measures  to  sell  under 
a  power  in  the  mortgage,  from  Corl,  for  secur- 
ing $3,000,  whereas  it  was  registered  for  $300 
only." 

"  In  Patterson  v.  Slaughter,  Amb.,  293, Lord 
Hardwicke  laid  down  the  rule  to  be,  that  the 
title  of  a  purchaser  for  a  valuable  considera- 
tion, is  not  ground  for  relief,  though  it  is  a 
good  defense.  No  book  of  precedents,  no 
treatise  on  equity,  furnishes  a  case  of  a  bill 
filed  on  the  ground  that  there  has  been  a  pur- 
chaser without  notice  and  for  valuable  consid- 
eration. If  the  defendant  has  an  equal  claim 
to  the  protection  of  a  court  of  equity,  to  defend 
his  possession,  as  the  plaintiff  has  to  its 
assistance  to  assert  his  right,  the  court 
will  not  interfere  on  either  side.  The  respond- 
ents attempt  to  make  use  of  the  fact  of  a  bona 
fide  purchaser  for  valuable  consideration  and 
without  notice,  as  a  substantive  ground  of 
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•equity  for  offensive  operations  ;  thus  inverting 
the  order  of  proceeding,  and  wholly  dispensing 
with  the  essential  part  of  what  is  merely  a 
defense— I  mean  the  oath  of  the  purchaser  to 
his  plea.  These  considerations  are,  I  apprehend., 
sufficient  to  show  that  the  decree  cannot  be 
sustained. 

As  the  case  has  been  argued  at  large,  and 
•as  it  may  save  expense  and  litigation,  to  have 
the  opinion  of  the  court  on  the  merits,  I  pro 
-ceed  to  examine  them.  Should  the  respond- 
ents file  a  bill  to  redeem  the  mortgage  as 
registered,  on  paying  the  $300,  with  interest 
and  costs,  the  appellant  must  either  avail  him- 
self, by  answer  of  the  mortgage  as  one  for 
$3,000,  or  file  his  cross  bill  to  foreclose  it  as 
such;  the  question  would  then  arise,  supposing 
382*]  the  respondents  to  be  *purchasers  with- 
out notice,  what  would  be  the  rights  of  the 
parties  ?" 

On  this  point  Mr.  Justice  Spencer  concurs 
with  the  Chancellor  in  the  opinion  that  the  deed 
to  Corl  was  well  delivered  by  the  appellant's 
Agent,  and  that  it  related  back  so  as  to  validate 
t  he  conveyance  from  him  to  Frost  and  Goddard. 
He  also  concurred  with  the  Chancellor  that  the 
respondents  were  not  to  be  charged  with 
notice  of  the  contents  of  the  mortgage,  beyond 
the  sum  set  forth  in  the  registry,  unless  actual 
knowledge  is  brought  home  to  them.  He  con- 
-cludes  :  "I  regret  that  the  bill  was  not  so 
framed  as  to  enable  the  court  to  put  an  end  to 
the  controversy  ;  but  justice  must  be  adminis- 
tered on  established  principles,  and  according 
to  established  forms." 

"  The  decree  must  be  reversed,  and  the  bill 
dismissed,  without  prejudice  to  the  respond- 
ent's rights. 

This  was  accordingly  done,  by  a  vote  of  15  for 
reversal,  10  for  affirmance. 


EVERTSON  v.  BOOTH— Appeal  19  Johns., 
'      486. 

Not  reported  in  Ch. 

Mortgage  Debtor  and  Creditor. 

IN  this  case  the  Court  of  Errors  held,  that 
where  a  creditor  has  a  lien  on  two  funds, 
•out  of  which  he  can  satisfy  his  debt,  and  a 
subsequent  creditor  has  a  lien  on  one  of  them 
•only,  the  first  creditor  must  resort  to  the  fund 
which  the  second  creditor  cannot  touch,  in 
order  that  the  second  creditor  may  avail  him- 
self of  his,  only  security,  provided  it  can  be 
done  without  injury  to  the  prior  creditor,  or 
impairing  his  rights. 

S.  P.  DOOR  ID.  SHAW — 4  Johns.  Cas.,  17. 
HAWLEY  n.  MANCIUS — 7  Johns.  Cas.,  174, 184. 

But  also  held,  where  the  sufficiency  of  the 
fund, to  which  the  junior  creditor  cannot  resort, 
383*]  is  doubtful,  or  the  prior  *creditor  re- 
fuses to'run  the  hazard  of  obtaining  satisfaction 
of  his  debt  out  of  that  fund,  equity  will  not 
take  from  him  any  part  of  his  security,  unless 
his  debt  is  first  paid. 
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JAMES  v.  MOREY— 2  Cow.,  246 
In  Ch.,  6  Johns.  Ch..  417. 

Appeal  —  Mortgage  —  Merger  of  Equitable    in 
Legal  Estate. 

THE  facts  in  this  case  were  as  follows  : 
The  defendant.  C.  Johnson,  gave  a  mort- 
gage to  J.  O.  Wattles,  to  secure  the  payment 
of  $12,009,  June  24,  1817,  which   was  regis- 
tered July  17.  1817. 

Aug.  2,  1817,  a  judgment  was  docketed  in 
favor  of  Wattles  against  Johnson  for  $2,000. 
Execution  issued  on  this  and  three  other  judg- 
ments (all  subsequent  to  the  mortgage),  and 
Apr.  20,  1818,  the  mortgaged  premises  were 
sold  in  separate  parcels.  One  S.  purchased 
the  first  for  $205;  which  at  the  time  of  sale 
was  worth  $2,000.  Wattles  himself  purchased 
the  residue  for  $440,  and  sheriff's  deeds  were 
executed  for  the \premises.  No  notice  appears 
to  have  been  given  at  the  sale  of  the  claim  of 
Wattles  as  mortgagee. 

Nov.  9,  1818,  Wattles  assigned  the  bond 
and  mortgage  to  the  plaintiff  James,  as  secur- 
ity for  his  bond  to  the  plaintiff  for  $9,331,  of 
the  same  date,  with  a  warrant  of  attorney,  to 
enter  up  judgment  thereon,  which  was  done 
Nov.  12,  1818. 

June  14, 1819,  Wattles  executed  a  quitclaim 
deed  to  the  defendant  Morey  of  all  his  estate 
and  interest  in  the  mortgaged  premises,  for 
the  consideration  expressed  of  $10,000.  The 
deed  was  absolute  on  the  face  of  it,  and  was 
acknowledged  July  21,  1819,  and  recorded  as 
a  deed,  Jan.  13,  1821.  It  was,  however,  in- 
tended as  a  security  to  Morey  against  an  in- 
dorsement for  a  note  of  Wattles  for  $5,000, 
and  for  his  indemnity  against  a  bond  executed 
with  Wattles  to  one  Granger.  At  the  time  of 
executing  this  deed,  Wattles  also  delivered  to 
Morey  the  Sheriff's  deeds  *to  him  and  [*384 
Sabin,  the  other  purchaser  ;  and  a  quitclaim 
deed  from  the  latter  to  him,  W.,  dated  May 
26,  1819,  which  was  recorded  Jan.  13,  1821. 

Morey,  the  defendant,  took  possession  of  the 
mortgaged  premises,  and  still  continues  in 
possession,  holding  the  lands  under  these 
deeds,  as  a  security  for  what  was  due  to  him. 

The  bill  of  James  prayed  for  a  foreclosure 
of  the  mortgage  of  Johnson  assigned  to  him. 
and  that  Wattles'  deed  to  Morey,  of  June, 
1819,  might  be  delivered  up  to  be  canceled 
and  for  general  relief. 

The  defendant,  Morey  (bill  having  been 
taken  pro.  con.  against  Johnson),  claimed  to 
be  a  bonafide  purchaser,  and  denied  all  notice 
of  the  assignment  of  the  bond  and  mortgage 
to  the  plaintiff,  until  some  time  in  the  autumn 
of  1820. 

Upon  these  facts,  Chancellor  Kent  held  that 
the  whole  estate,  legal  and  equitable,  vested 
in  Wattles  by  his  purchases  at  the  Sheriff's 
sale,  and  from  Sabin  ;  and  that  by  the  merger 
of  the  equitable  in  the  legal,  the  mortgage  of 
Johnson  was  extinguished  as  a  security  in  the 
hands  of  Wattles,  and  was  not  nor  could  be 
revived  by  the  assignment  to  James  the 
plaintiff. 

He,  therefore,  decreed  that  Morey's  deed 
should  stand  good  as  a  security  for  what  was 
due  to  him,  and  if  any  residue,  that  it  should 
be  applied  to  the  plaintiffs'  debt  and  costs. 

The   Court  of  Errors  reversed  this  decision. 
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WOODWOKTH,  J.,  SUTHERLAND,  J.,  and  SAV- 
AGB,  Ch.  J.,  all  delivering  opinions  in  favor  of 
reversal,  and  holding : 

1.  That  the  rule  as  to  merger,  though  inflex- 
ible at  law  was  not  so  in  equity. 

2.  That  the  mortgagee,  in  this  case,  having 
elected  by  the  assignment  of  the  bond   and 
mortgage,    to  keep  the  equitable    and    legal 
estates,  distinct,  the  plaintiff  acquired  a  good 
title  to  them,  as  assignee,  and  was  entitled  to 
a  priority  as  assignee  for  the  amount  due  to 
him. 

SAVAGE,  Ch.  J.,  took  a  somewhat  different 
view,  as  to  the  three  fourths  bought  in  by 
Wattles  himself,  holding  that  Morey's  deed 
not  being  recorded  as  a  mortgage,  but  as  an 
absolute  deed,  must  be  considered  as  an  unreg- 
385*]  istered  mortgage,  *and  that  as  the 
parties  were  equal  in  point  of  negligence,  the 
rule  prior  in  tempore,  potior  in  jure,  must 
apply. 


MARTIN®.  VEDDER— 5  Cow.,  671. 

Not  reported  in  court  below. 

Application  of  Payment. 

IN  THIS  case,  where  the  mortgagor  had  de- 
livered to  the  mortgagee,  personally,  a 
sum  of  money  due  on  the  mortgage,  with  an 
intention  to  pay  and  have  it  applied  to  that 
purpose  only,  and  the  same  money  was  shortly 
after  delivered  back  to  the  mortgagor,  to  keep 
and  use  it,  the  Chancellor  (Kent)  held  that  it 
did  not  operate  as  a  payment  to  extinguish  the 
lien  of  the  mortgage,  but  he  held  it  to  be  a 
temporary  advance  of  money  by  the  debtor  to 
the  creditor,  which  did  not  disturb  or  impair 
the  lien  of  the  mortgage.  But,  on  appeal, 

The  Court  of  Errors  held  that  such  a  deliv^ 
ery  of  the  money,  with  an  intention  to  pay, 
operates  as  a  payment,  without  a  receipt  or  an 
indorsement  on  the  mortgage,  or  collateral  se- 
curity ;  and  the  red eli very  of  the  money  to 
the  mortgagor  by  the  mortgagee  should  be 
construed  as  a  loan  on  the  personal  security 
of  the  mortgagor,  and  the  lien  of  the  mortgage 
as  to  the  sum  paid  cannot  be  revived  by  the 
agreement  of  the  mortgagor  and  mortgagee, 
as  to  third  persons  who  hold  bonafide  incum- 
brances  on  the  mortgaged  premises. 

Per  SAVAGE,  Ch.  J.  "  When  a  debtor  ad- 
vances money  to  his  creditor,  which  is  intended 
by  both  parties  to  be  applied  on  the  debt  due, 
it  is  but  another  name  for  payment." 

Decree  of  Chancellor  reversed,  accordingly. 

fl^See  Banter  v.  Oarmo,  1  Sandf.  Ch., 
384  ;  Lansing  v.  Woodworth,  1  Sandf.  Ch.,  43  ; 
Craig  v.  Tappen,  2  Sandf.  Ch.,  78. 


386*]  *WEBB  v.  RICE— 6  Hill,  219. 
In  8.  Ct.,  1  Hill,  606. 

Mortgage — Parol   Evidence  to  Prove   Deed   a 
Mortgage. 

"EJECTMENT.  The  defendants  offered  to 
-U  prove,  by  parol,  and  without  showing  any 
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written  defeasance,  that  the  deed  "to  the  plaint- 
iff was  intended  merely  as  a  mortgage,  and  the 
judge  admitted  the  evidence.  Declarations  of 
the  plaintiff  to  that  effect  were  proved,  and 
Moore,  the  grantee,  was  examined  as  a  witness, 
who  proved  that  the  deed  was  intended  to  se- 
cure the  plaintiff  against  an  indorsement  made 
for  his  accommodation.  Bill  of  exceptions. 
Verdict  for  defendants. 

The  Supreme  Court  held  the  evidence  ad 
missible,  BRONSON,  J.,  dissentiente. 

The  Court  of  Errors  reversed  the  judgment 
of  the  Supreme  Court,  holding  that  parol  evi- 
dence was  not  admissible  in  a  court  of  law,  to- 
show  that  a  deed,  absolute  on  its  face,  was  in- 
tended as  a  mortgage.  The  question  whether 
even  admissible  in  a  court  of  equity,  except  on 
the  ground  of  fraud,  mistake  or  surprise,  was 
raised,  but  not  decided. 

Judgment  reversed;  2  only  voting  for  affirm- 
ance. 


POST  KT  AL.  v.  ARNOTT— 2  Denio,  344-362.. 
In  S.  Ct.,  6  Hill,  65. 

Mortgage —  Tender — Ejectment. 

T7JECTMENT.  The  action  was  brought  by 
J-J  a  purchaser  at  a  sheriff's  sale  of  the  mort- 
gage premises  sold  under  a  judgment  docketed, 
three  months  after  the  mortgage.  The  mort- 
gagee foreclosed  the  mortgage  (dated  in  May, 
1827),  by  a  statute  foreclosure,  in  1830.  In 
1836  the  judgment  creditor  (whose  rights  are 
by  the  Statute  "  not  to  be  prejudiced  by  any 
such  sale,  nor  in  any  way  affected  thereby") 
issued  afi.fa.  on  his  judgment,  and  the  prem- 
ises were  sold  under  it  to  A.,  the  defendant 
in  error.  The  deed  of  the  sheriff  to  him  wa& 
dated  May  23,  1838.  Sept.  21,  *he  ten-  [*387 
dered  to  the  mortgagee,  who  had  bought  the 
premises  at  the  foreclosure  sale,  the  principal 
and  interest,  with  costs  of  foreclosure,  which 
the  mortgagee  refused  to  receive,  whereupon 
the  defendant  in  error  brought  ejectment. 

The  Supreme  Court  held  that  the  action, 
might  be  maintained.  That  the  tender  dis- 
charged the  lien  and  devested  his  title  under 
the  foreclosure  ;  that,  as  a  tender  to  the  mort- 
gagee or  his  assignee,  at  any  time  before  fore- 
closure, although  the  law  day  has  passed, 
would  have  the  effect  of  discharging  the  lien 
of  the  mortgage,  and  as  by  the  Statute,  the 
rights  of  the  judgment  creditor  were  not  af- 
fected by  the  sale  ;  the  tender  was  sufficient  to 
discharge  the  lien,  even  as  against  the  pur- 
chaser at  the  foreclosure  sale. 

The  Court  of  Errors  held  that  the  action  of 
ejectment  could  not  be  sustained  ;  that  the 
tender  after  foreclosure  did  not  discharge  the 
lien,  ipso  facto,  so  as  to  vest  the  title  in  the 
purchaser  at  the  sheriff's  sale,  and  that  his 
proper  remedy  appeared  to  be  by  bill  in  equity 
where  equitable  conditions  might  be  imposed 
and  the  interest  of  all  parties  protected,  (p. 
348.) 

Judgment  reversed,  11  to  9. 
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PARTNERSHIP. 


SWIFT,  Appellant, 

v. 
DEAN,  Respondent— 6  Johns.,  522. 

Injunction— Misapplication  of  Partnership  Prop- 
erty, Assigned  to  Pay  Partnership  Debt. 

THE  decision  of  the  Chancellor  (Lansing)  in 
this  case  was  reversed  ;  but  it  would 
seem  by  his  opinion  (6  Johns..  527),  that  his 
decree  dismissing  the  appellant's  bill  with  costs 
was  rather  founded  on  the  defect  of  proof, 
that  any  copartnership  property  was  put  into 
the  hands  of  the  respondent  to  pay  the  debts 
of  such  copartnership,  or  the  particular  one 
mentioned  in  the  bill,  than  on  any  legal 
ground. 

388*]  *The  Court  of  Errors  reversed  the 
judgment,  THOMPSON,  «/.,  delivering  the  opin- 
ion. The  facts  were  as  follows  : 

A.  and  B.,  being  partners  in  trade,  in  1788 
and  1789,  and  indebted  to  C.,  dissolved  their 
partnership  in  1789,  and  A.  undertook  to  pay 
the  partnership  debts,  and   particularly  the 
debt  due  to  C. ,  and  received  the  partnership 
property  for  that  purpose.     A.,  in  1789,  exe- 
cuted a  bond  and  warrant  of  attorney  to  C.,  to 
which  he  put  his  own  name  and  seal,  and  the 
name  and  seal  of  B.  In  1782  B.  sold  a  piece  of 
land  to  D./with  covenants  of  seisin  and  war- 
ranty, and  in  1795  D.  sold  and  conveyed  the 
same  land  to  E.,  the  appellant.     A  judgment 
having  been  entered  up  by  virtue  of  the  war- 
rant of  attorney  in  favor  of  C.  against  A.  and 
B. ,  Skfi.fa.   was  issued  thereon,  by  virtue  of 
which  the  land  was  seized  and  sold,  and  A. 
became  the  purchaser  at  the  sheriff's  sale. 

E. ,  the  appellant,  then  filed  his  bill  in  chan- 
cery against  A.,  to  set  aside  the  judgment,  exe- 
cution and  sale,  as  fraudulent,  on  the  ground 
that  the  judgment  was  entered  without  any 
warrant  or  authority  from  B.  The  allegations 
of  the  bill  were  denied  by  A's  answer,  and 
there  being  but  one  witness  to  support  the  bill. 

The  Court  of  Errors  held  that  the  judgment 
could  not  be  set  aside  ;  but  that  A.,  appearing 
to  be  the  only  person  interested  in  the  judg- 
ment, and  having  received  property  with 
which  to  pay  the  debt  due  to  C.,  A.  ought  to 
be  enjoined  from  proceeding  under  the  judg- 
ment, or  from  bringing  any  action  of  eject 
ment  in  his  own  name,  or  in  the  name  of  C. , 
until  he  fully  accounted  for  the  disposition  of 
the  property  he  had  received. 

B.  having  given  a  warranty  deed  for  the 
land,  he  was  held  an  incompetent  witness  on 
the  ground  of  interest. 

Decree  of  the  Chancellor  reversed,  and  injunc- 
tion decreed  against  A.,  but  without  prejudice  to 
the  right  of  C,  under  the  judgment. 


389*]  *BAKER 

v. 

STACKPOOLE— 9  Cow.,  420. 
Not  reported  in  S.  Ct. 

Partner — Evidence — Payment. 

THE  Court  of  Errors  decided  in  this  case  : 
1.  That  the  admissions  of  one  partner, either 
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of  an  account  or  of  any  fact,  made  after  the 
dissolution  of  the  partnership,  are  not  admissi- 
ble as  evidence  to  affect  any  other  member  of 
the  firm. 

2.  That  a  person  indebted  to  the  same  cred- 
itor on  different  accounts  or  demands,  and 
making  payment,  may  direct  the  payment  to 
be  applied  to  which  account  or  demand  he 
pleases ;  and  if  he  fails  to  make  the  applica- 
tion, the  creditor  may  make  it  at  his  option. 

8.  That  where  neither  party  has  made  such 
an  appropriation,  the  law  will  do  it  upon  cer- 
tain rules  of  presumption.  Where  A  has  a 
demand  against  B  and  C,  and  a  more  recent 
demand  against  B  alone,  who  makes  an  indefi- 
nite payment,  it  seems  that  the  law  will  appro- 
priate it  first  to  the  individual  demand,  and 
then  the  residue,  if  any,  to  the  joint  demand  ; 
though  if  B  were  the  sole  debtor,  it  would,  it 
seems,  appropriate  it  to  the  oldest  debt,  in  the 
first  instance.  But  in  such  case  the  creditor 
cannot  wait  after  the  payment,  until  B  may 
become  farther  indebted,  and  then  apply  the 
payment  to  the  demand  created  since  the  pay- 
ment, leaving  the  previous  demand  unpaid  ; 
in  no  case  can  a  general  payment  be  thus  re- 
tained and  applied  to  a  demand  afterward 
created,  leaving  the  prior  one  unsatisfied. 
.  (See  Pattison  v.  Hull,  9  Cow.,  747,  and  note 
b,  thereto.) 

HEfT"  The  judgment  of  the  Supreme  Court  in 
this  case,  would  seem  to  have  been  reversed 
mainly  on  the  first  and  third  grounds,  as  it  is 
not  probable  that  the  second  point  could  have 
been  otherwise  decided  by  the  Supreme  Court 
than  by  the  Court  of  Errors. 


*HALLIDAY 

M'DOUGALL— 22  Wend.,  264. 
Not  reported  in  S.  Ct. 


[*390 


Evidence  of  Partnership. 

IN  this  case,  the  Supreme  Court  held,  that 
where  a  suit  w,as  brought  against  three 
partners  as  drawers  of  a  bill  of  exchange,  the 
plaintiff  was  bound  to  establish  the  partnership 
as  to  a  defendant,  returned  "not  found,"  and 
that  reputation  alone  was  not  sufficient  to 
prove  it. 

The  Court  of  Errors  held,  that  in  such  an 
action,  where  one  only  was  brought  in,  and 
the  others  returned  not  found,  it  is  suffi- 
cient to  show  that  the  defendant  served  is  a 
member  of  the  firm  upon  whose  contract  the 
action  is  brought ;  it  is  not  necessary  in  such 
case  to  prove  that  the  other  defendants  were 
members  of  the  firm. 

A  bill  of  exchange  drawn  on  one  of  the 
states  of  the  Union,  payable  in  another,  is  re- 
garded as  a  foreign  bill,  and  a  notarial  protest 
is  prima  facie  evidence  of  its  contents. 


EVANS  v.  WELLS— 22  Wend.,  324. 
Reported  20  Wend.,  251. 

Partners — Sealed  Power  of  Attorney  by  One  for 

Firm — Release — Accord  and  Satisfaction. 
TERROR  to  Supreme  Court.     Action  below  ; 
Jj     assumpsit  by  Wells  and  Spring   against 
Evans  and  partners  on  promissory  note. 

34* 
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PLEADING. 


The  Supreme  Court  held,  in  this  case,  that 
where  one  of  the  partners  alone  executed  a 
sealed  power  of  attorney  for  the  partnership, 
signing  it  thus:  "Marcus  Spring  for  Wells 
and  Spring,"  to  certain  agents,  to  demand  and 
receive,  compromise  and  discharge  all  sums  of 
money  due  to  the  firm  from  the  indorser  of 
the  note  in  question,  and  on  receipt  of  such 
moneys,  to  execute  acquittances  and  dis- 
charges ;  that  the  release  by  the  attorneys, 
upon  a  compromise  with  the  indorser,  in  their 
names,  and  without  naming  the  principal  in 
the  release,  was  void  and  not  binding  on  the 
391*]  principal;  *and  that  parol  proof  was 
inadmissible  to  show  an  adoption  of  the  act, 
by  the  principal  receiving  the  consideration  of 
the  release,  but  seemed  to  hold  that  such  evi- 
dence was  admissible  to  show  payment  in 
whole  or  in  part  of  the  demand  of  the  princi- 
pal. 

They  also  held,  that  although  one  partner 
cannot  bind  his  copartner  by  seal,  where  the 
effect  of  the  instrument  is  to  charge  the  firm, 
yet  it  is  competent  to  him  by  such  an  instru- 
ment tinder  seal,  to  authorize  a  third  person  to 
discharge  a  debt  due  to  the  firm. 

In  the  Court  of  Errors,  the  Chancellor,  in  an 
opinion  delivered  by  him,  says:  "  The  only 
real  question  for  consideration  is,  whether  the* 
evidence  offered  was  sufficient  to  establish  a 
technical  release  of  the  debt  or  an  accord  and 
satisfaction,"  and  he  holds,  that  "as  it  was  not 
executed  by  the  agents  in  the  names  of  the 
plaintiffs,  or  either  of  them,  or  by  themselves 
as  agents  or  attorneys  of  the  plaintiffs,  and  the 
latter  not  even  named  or  alluded  to  in  the 
instrument,  it  was  void  as  a  release,  and  could 
not  be  made  good  by  a  subsequent  parol  ratifi- 
cation ;"  for  which  latter  point  he  cites  Story 
-on  Agency,  239,  sec.  242.  Also,  that  as  a  parol 
-agreement  for  the  release  of  the  debt,  without 
satisfaction  or  on  receiving  part  only,  it  was 
not  valid  tat  law  or  in  equity  ;  parol  evidence 
to  show  that  such  a  void  release  was  so  in 
tended,  was  inadmissible  ;  also,  that  the  evi- 
dence was  insufficient  to  show  an  accord  and 
satisfaction  of  the  debt ;  and  was  for  affirm- 
ing the  judgment. 

But  a  majority  of  the  court  held  otherwise, 
and  that  though  the  instrument  offered  in  evi- 
dence as  a  release  was  not  binding  upon  the 
principal  as  such,  and  could  not  be  set  up  in 
bar  of  a  recovery  for  the  original  debt,  yet  it 
was  further  held  that  it  was  competent  to  the 
debtor  for  the  purpose  of  establishing  an 
accord  and  satisfaction,  to  prove  by  parol  a 
ratification  by  the  principal  of  the  acts  of  his 
agent — by  showing  that,  with  full  knowledge 
of  the  facts,  he  had  reaped  the  benefit  of  the 
compromise  by  accepting  in  whole  or  in  part 
its  fruits  ;  and  for  that  purpose  to  produce  the 
release  as  evidence  of  the  agreement,  and  show 
a  compliance  on  his  part  with  its  requirements. 
Senator  VERPLANCK  delivered  the  opinion  of 
a  majority  of  the  court,  which  was  concurred 
392*]  *in  by  a  vote  of  13  to  6  ;  and  the  judg- 
ment was,  accordingly,  reversed,  and  a  venire 
de  novo  awarded. 


PLEADING. 


BAYARD  v.  MALCOLM— 2  Johns.,  550. 
In  S.  Ct.,  1  Johns.,  453. 

Pleading —  When  Defect  is  Aided  by    Verdict. 

A  CTION  for  deceit  in  the  sale  of  a  news- 
1A.  paper  establishment. 

The  Supreme  Court  held  (Livingston,  /., 
dissentiente),  that  in  action  for  a  deceit  in  the 
sale  of  a  newspaper  establishment,  by  false 
representations  of  its  condition,  &c.,  the  want 
of  an  allegation  of  a  fraudulent  misrepresenta- 
tion or  si^scienter  in  the  declaration,  was  not 
helped  by  verdict  ;  and  the  judgment  was 
accordingly  arrested  by  the  S.  Ct.  But, 

The  Court  of  Errors  held,  on  the  other  hand, 
that  the  allegation  in  the  declaration — "  and 
so  the  said  S.  B.  says  that  he  by  reason  of  the 
said  affirmationj  of  the  said  R.'  M.  Malcolm  " 
(stating  the  false  representation),  "was  falsely 
and  fraudulently  deceived,"  was  sufficient,  at 
least  after  verdict,  and  reversed  tlie  judgment  of 
the  Supreme  Court. 


TILLOTSON 

v. 

CHEETHAM— 5  Johns.,  430. 
In  S.  Ct.,  2  Johns.,  63. 

Libel — Amendment  of  Record— Practice — Defect- 
ive Declaration  When  Aided  by  Verdict. 

A  CTION  for  a  libel.  In  this  case,  before 
I\-  the  hearing  on  the  writ  of  error,  a  motion 
was  made  to  the  Court  of  Errors  (reported  4 
Johns.,  499)  to  amend  the  record  by  sending 
the  transcript  down  to  the  Supreme  Court, 
where  the  record  had  *been  amended  [*393 
since  the  writ  of  error  was  brought,  by  strik- 
ing out  or  entering  a  nolle  prosequi  on  one 
count  of  the  declaration. 

The  Court  of  Errors  held  that  the  transcript 
ought  not  to  be  sent  back  to  be  amended,  but 
that  the  Court  of  Errors  itself  might  amend 
the  record,  or  award  a  certiorari  to  bring  up 
the  record  from  below  ;  and  the  motion  to 
send  back  the  transcript  was  denied.  (See 
note  to  report  of  this  case,  4  Johns.,  509.) 

On  the  argument  of  the  writ  of  error,  on  the 
merits,  the  Court  of  Errors  held  that  the  judg- 
ment of  the  Supreme  Court  must  be  reversed, 
on  the  ground  that  the  second  count  of  the 
declaration  was  essentially  defective,  and  as 
the  plaintiff  had  judgment  on  the  counts  gen- 
erally, it  was  error,  and  the  record  not  suscep- 
tible of  amendment,  so  as  to  cure  the  defect. 

Judgment  reversed. 

[It  was  also  made  a  question  in  the  Court 
of  Errors,  whether  the  declaration  contained 
one  count  only,  or  two  distinct  counts.  The 
court  held  that  there  were  two  counts.] 
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BACKUS  v.  RICHARDSON—  5  Johns.,  476. 
Not  reported  in  court  below. 

Mander  —  Defective    Count,    and  Damages  As- 
sessed Generally. 

A  CTION  for  slander,  and  demurrer  to  the 
li.  whole  declaration,  containing  several 
counts  for  different  words,  some  actionable 
and  others  not.  The  plaintiff's  damages  were 
assessed  generally,  and  the  Court  of  Errors,  on 
writ  of  error,  held,  as  in  CheetJiam  v.  Tittoteon, 
that  the  damages  must  be  considered  as  apply- 
ing to  the  whole  declaration  ;  and  tlie  judgment 
of  the  Supreme  Court  sustaining  the  verdict,  under 
those  circumstances,  was  accordingly  reversed. 


It  seems  to  have  been  held  by  the 
]  Court  of  Errors  in  *this  case,  that  to 
say  of  a  merchant,  "  You  keep  false  books, 
and  I  can  prove  it,"  is  actionable. 


UTICA  INS.   CO.  v.  SCOTT— 8  Cow.,    709. 
In  S-  Ct.  19  Johns.,  1. 

Pleading. 

IN  an  action  by  the  Utica  Ins.  Co.  (incorpo- 
rated) against  the  indorser  of  a  promissory 
note,  he  pleaded  "  that  the  plaintiffs,  contrary 
to  the  Act  (restraining  private  banking),  sub- 
scribed to  and  became  members  of  an  associ- 
ation, institution  or  company,  and  became 
proprietors  of  a  bank  or  fund  for  the  purpose 
of  issuing  notes,  receiving  deposits  and  mak- 
ing discounts,  and  transacting  all  other  busi- 
ness which  incorporated  banks  may  and  do 
transact  by  virtue  of  their  respective  Acts  of 
Incorporation  ;  that,  for  this  purpose,  they 
established  an  office  or  banking  house,  and 
issued  notes,  received  deposits  and  made  dis- 
counts, as  incorporated  banks  may,  &c.  ;  and 
averred  that  the  note  in  question  was  made  for 
the  purpose  of  being  and  was  discounted  at 
their  office,  they  knowing  the  purpose  for 
which  it  was  made."  The  plaintiffs  replied  the 
Act  constituting  them  a  Corporation,  which 
authorized  them  to  loan  their  surplus  funds  ; 
and  alleged  that  they  lent  a  part  of  their  sur- 
plus funds  on  the  security  of  the  note,  show- 
ing the  particulars  :  without  this,  that  the 
plaintiffs  had  subscribed  to  or  became  mem- 
bers of  an  association,  &c.,  as  set  out  in  the 
plea — for  the  purpose  in  the  plea  set  forth — 
concluding  with  a  verification.  Special  de- 
murrer, assigning  for  cause  that  the  plaintiffs 
had  not  in  their  replication  confessed  or 
avoided,  traversed  or  denied,  that  they  ille- 
gally and  wrongfully  established  an  office  or 
banking  house,  and  issued  notes,  received 
deposits,  &c.,  as  stated  in  the  plea. 

The  Supreme  Court  held  that  the  replica- 
tion was  bad,  for  not  traversing  or  denying 
these  facts. 

The  Court  of  Errors  held  that  it  was  not 
necessary  to  traverse  or  deny  those  facts,  as  the 
395? ]  facts  replied  in  the  inducement  *to  the 
traverse,  were  sufficient  to  sustain  the  plaint- 
iff's action. 

And  they  reversed  the  judgment  of  the  Supreme 
Court.     For  reversal,  19  ;  affirmance,  7. 
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CHAMBERL1N0.  GORHAM— 20  Johns., 744. 
In  8.  C..  reported  20  Johns.,  144. 
Pleading — Notice  of  Set-Off. 

\  SSUMPSIT  on  promissory  notes  not  nego- 
11  liable.  The  notice  of  set-off  stated  that 
the  defendant  would  give  in  evidence,  on  the 
trial,  that  the  notes  on  which  the  suit  was 
brought  were  given  for  the  consideration  of 
Ihe  sale  and  conveyance  of  a  certain  piece  of 
land,  &c.  ;  and  that  when  the  notes  were  given, 
the  plaintiff  executed  and  delivered  to  the 
defendant  a  covenant  that  if  there  should  be 
any  outstanding  judgments,  which  operated 
as  a  lien  on  the  land  conveyed,  and  the 
grantee  should  be  obliged  to  pay  the  same,  the 
amount  should  be  deducted  from  the  notes, 
&c.,  and  that  at  the  time,  &c.,  there  Were 
divers  judgments  outstanding  against  the 
plaintiff  which  the  defendant  was  obliged  to 
pay  and  did  pay,  to  prevent  a  sale  of  the  land, 
and  which  sums  amounted  to  $500  in  the 
whole. 

The  Supreme  Court  held  that  this  notice  of 
set-off  was  defective  in  not  specifying  the 
judgments,  and  that  the  defendant  was  pre- 
cluded under  it  from  proving  them,  and  the 
payment  of  them  by  him.  But, 

The  Court  of  Errors  (KENT,  Chancellor, 
delivering  the  opinion  of  the  court)  held  that 
the  notice  of  set  off  was  sufficient,  as  it  con- 
tained such  a  statement  of  the  special  matter 
as  prevented  the  plaintiff  from  being  taken  by 
surprise  at  the  trial. 

Judgment  reversed,  accordingly. 


*CLOSE  v.  STEWART— 4  Wend.,  95.  [*396 
In  S.  Ct..  1  Wend..  438. 

Pleading  in  Justice  Court — Former  Recovery. 

IN  this  case  the  Supreme  Court  held  that 
whenever  the  court  can  possibly  intend 
the  merits  have  been  fairly  tried  in  justices' 
courts,  they  will  not  examine  or  test  the  plead- 
ings by  technical  rules,  as  to  the  formality  of 
pleading ;  but,  if  it  clearly  appear  that  the 
plaintiff  below  had  no  right  to  recover,  the 
court  will  reverse  the  judgment,  notwithstand- 
ing a  jury  have  found  for  the  plaintiff.  In 
this  case  the  action  was  commenced  in  a  jus- 
tice's court,  and  removed  into  the  C.  P.  by 
appeal.  The  defendant  pleaded  a  former  re- 
covery for  the  same  cause  of  action,  and  a  pay- 
ment of  the  judgment.  The  plaintiff  replied 
that  the  former  judgment  had  been  reversed 
on  certiorari.  The  defendant  to  this  rejoined 
that  the  money  paid  on  the  judgment  had  not 
been  recovered  back.  To  which  the  plaintiff 
demurred,  and  defendant  joined  in  demurrer. 
The  Supreme  Court  decided  that  the  plea 
was  substantially  a  plea  of  payment ;  that  the 
payment,  under" the  judgment,  was  a  satisfac- 
tion of  the  original  demand,  whether  the  judg- 
ment was  reversed  or  not,  if  the  defendant 
elected  not  to  call  on  the  plaintiff  to  restore 
the  money  and  directed  it  to  be  retained  as  a 
payment  of  the  plaintiff's  demand  ;  and  that 
the  defendant  could  not  afterwards  rightfully 
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call  on  the  plaintiff  to  restore  the  identical 
money  which  he  had  thus  applied.  The  court, 
therefore,  reversed  the  judgment  rendered  on 
a  verdict  for  the  plaintiff  on  an  issue  of  fact, 
holding  that  the  defendant  was  entitled  to 
judgment  on  the  issue  in  law,  the  plea  going 
to  the  whole  cause  of  action. 

The  Court  of  Errors  held,  however,  that 
although  the  first  judgment  was  reversed  for 
defect  of  form  merely,  and  restitution  and 
costs  of  reversal  awarded  to  the  defendant, 
yet  that  he  could  not  plead  the  payment  made 
by  him  on  the  erroneous  judgment,  in  bar  to 
a  second  suit  for  the  original  cause  of  action. 

Judgment  reversed. 


397*] 


*GARR 

•p. 
GOMEZ— 9  Wend.,  649-679. 

In  S.  Ct.,  6  Wend.,  583. 


Pleading — Error —  Verdict  on  Defective  Counts — 
Costs  on  Reversal. 

ACTION  of  assumpsit  on  an  award.  On  the 
main  point  in  this  case,  to  wit :  whether 
the  plea  to  the  first  count  of  the  declaration, 
that  the  plaintiff  assigned  all  his  estate,  real 
and  personal,  &c.,  to  an  assignee,  appointed  on 
his  application  for  a  discharge  under  the 
Insolvent  Law,  previous  to  the  making  of  the 
award,  by  which  the  defendant  was  bound  to 
account  to  Gomez  for  certainx  moneys  in  his 
hands,  was  a  good  plea. 

The  Supreme  Court  held  it  bad  on  general 
demurrer,  and  that  the  award  directing  pay- 
ment to  him  was  good  ;  that  the  arbitrator  had 
not  exceeded  his  authority,  and  that  the  order 
as  to  costs,  if  not  within  the  submission,  being 
void  only  pro  tanto,  did  not  avoid  the  award  as 
to  the  residue.  This  part  of  the  decision  was 
affirmed  in  the  Court  of  Errors. 

But  the  Court  of  Errors  held  the  plea  to  two 
other  counts  (2d  and  3d),  which  plea  alleged  that 
he  assigned  all,  &c.,  as  an  insolvent  debtor  to 
an  assignee,  &c.,  after  the  making  of  the  prom- 
ises set  forth  in  the  declaration,  was  good, 
although  the  promises  are  laid  in  the  declara- 
tion as  of  a  day  subsequent  to  the  discharge — 
the  day  laid  in  the  declaration  not  being  ma- 
terial, the  averment  in  the  plea  must  be  taken 
to  be  true  on  demurrer. 

The  Court  of  Errors  also  held  that  contingent 
damages  having  been  assessed  by  a  general 
verdict  on  all  the  counts,  where  one  is  adjudged 
bad  on  demurrer,  leave  will  not  be  given  by  a 
court  of  review,  to  enter  a  nol.  pros,  as  to  such 
count ;  and  where  there  is  a  general  verdict 
and  judgment,  on  several  counts,  some  good 
and  some  bad,  the  judgment  will  be  reyersed, 
although  the  presumption  is  that  damages  were 
assessed  on  the  good  counts  only  ;  but  in 
such  case  the  costs  of  the  writ  of  error  will 
not  be  given  to  the  plaintiff  in  error.  Venire 
de  novo  awarded  ;  the  plaintiff  below  to  pay  the 
costs  of  the  former  trial. 

398*]      *The  defendant  (plaintiff  in  error) 
urging  that  it  must  be  a  mere  judgment  of 
reversal,  and  not  a  venire,  &c. 
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The  court  considered  the  point  and  made  an 
order  of  reversal  as  follows  :  "  That  the  final 
judgment  of  the  S.  Ct.  be  reversed;  that  the 
plea  to  the  2d  and  3d  counts  was  adjudged  to 
be  good,  but  the  plea  to  the  first  to  be  bad. 
That  so  much  of  the  judgment  of  the  Supreme 
Court  as  held  the  plea  to  the  2d  and  3d  counts 
bad,  be  reversed.  That  the  rest  of  the  judg- 
ment be  affirmed,  and  that  as  to  the  2d  and  3d 
counts,  defendant  go  thereof  without  a  day. 
Venire  de  novo  to  issue  to  try  the  issue  and 
assess  damages  on  the  first  count. 

This  was  subsequently,  on  motion,  so  modi- 
fied as  to  give  the  plaintiff  leave  to  apply  to 
the  Supreme  Court  to  amend  his  plea  to  that 
count,  or  to  put  in  a  new  plea,  upon  such 
terms  as  the  Supreme  Court  should  think 
proper  to  direct. 

Judgment  accordingly. 


DEGROOT  0.  VAN  DUSER— 20  Wend.,  390, 
In  S.  Ct.,  17  Wend.,  172. 

Pleading — Restraining  Act — Foreign  Banking 
Company. 

IN  this  case  the  Supreme  Court  held  that 
an  "  agreement  to  redeem  the  notes  or  bills 
of  a  foreign  bank  at  an  office  kept  by  such 
bank  in  this  State,  is  not  a  violation  of  the 
Statute  prohibiting  unauthorized  associations 
from  keeping  an  office  for  the  purpose  of 
receiving  deposits  or  discounting  notes  or  bills, 
or  issuing  any  evidence  of  debt  to  be  loaned 
or  put  in  circulation  as  money,"  and  such 
agreement  may  be  enforced  by  action.  Such 
a  contract  is  valid,  although  made  by  the 
president  of  a  bank  for  the  benefit  of  the 
bank  in  giving  additional  circulation  to  its 
bills  in  this  State,  and  as  the  agreement  does 
not  bind  the  contractor  to  redeem  bills  pro- 
hibited to  be  circulated  in  the  State,  it  will  not 
avoid  the  contract,  if  he  should  be  be  required 
to  redeem  such  bills  by  the  other  contracting 
party. 

A  contract,  innocent  in  itself,  will  not  be 
avoided  because  it  may  by  possibility  facilitate 
an  illegal  transaction ;  to  render  *it  [*399 
void,  the  connection  with  the  illegal  transac 
tion  must  be  direct  and  not  remote  or  conjec- 
tural. But, 

The  Court  of  Errors  held  that  as  the  plea 
alleging  the  illegal  tendency  and  object  of  the- 
contract  averred  that  the  agreement  was  en- 
tered into  to  aid  the  Company  in  their  business 
at  their  office  in  Wall  St. ,  for  the  purpose  of 
discounting,  &c.,  and  that  it  did  better  enable 
the  Company  to  carry  on  their  illegal  opera- 
tions, the  fact  must  be  taken  to  be  true  that 
the  averment  was  not  of  an  impossible  fact^ 
and  that  the  plaintiff  should  not  have  deprived 
the  defendant  of  proving  it  by  demurring  to 
the  plea,  if  he  contested  its  possibility. 

Upon  the  first  vote  taken,  a  majority  of  the 
members  present  were  for  affirming  the  judg- 
ment of  the  Supreme  Court,  when  it  was  dis- 
covered that  a  quorum  was  not  present ;  and 
at  the  subsequent  meeting  of  the  court, 

Tfie  judgment  was  reversed  by  a  vote  of  14  to  6. 
LOCKW.  RBV.  CAS. 
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LOVETT  «.  PELL— 22  Wend.,  369. 
In  8.  Ct.,  19  Id.,  546. 

Pleading — Mixjoinder  of  Counts. 

THE  plaintiff  in  error  sued  Pell  in  theN.  Y. 
C.  P.,  in  covenant  upon  a  sealed  instru- 
ment, by  which  defendant  guarantied  the 
payment  of  rent  to  accrue  from  a  third  person. 
With  this  he  joined  the  common  money  counts 
in  assump&it.  Defendant  pleaded  non  estfactum 
to  the  first  count,  and  non  assumpitit  to  the 
others.  The  jury  found  both  issues  in  favor 
of  the  plaintiff.  Upon  writ  of  error,  the  Su- 
preme Court  reversed  the  judgment  of  the  C. 
P. .  and  now  on  writ  of  error  brought  to  this 
court,  the  court  held  that 

Error  would  not  lie,  since  the  Rev.  Stat.  by 
which  it  is  provided  that  after  verdict,  a  judg- 
ment shall  not  be  reversed  for  mispleading, 
for  a  misjoinder  of  counts  ;  but  the  mistake 
must  be  taken  advantage  of  by  demurrer. 
They  also  held  that  the  special  assignment  of 
errors  in  this  case,  "that  the  issues  joined 
were  not  tried,  was  bad,  as  it  impeached  the 
4OO*]  *record  ;  and  that  the  joinder  was  not 
-a  confession  of  the  fact  assigned  as  error,  but 
operated  as  a  demurrer. 


POWER. 

MACOMB 

v. 

WALDRON  AND  WIFE— 7  Hill,  335. 
In  S.  Ct.,  1  Id.,  111. 

Power  to  Sell — Contract  for  Sale  of  Lands. 

TjUECTMENT.  This  case  seems  to  have 
Jli  been  decided  in  the  Court  of  Errors  upon 
the  single  point,  noticed  by  the  reporter  in  his 
marginal  note — which  note,  with  the  opinion 
•of  the  Chancellor,  will  present  the  question 
fully.  The  facts  were  these  : 

"  A  naked  power  to  sell  lands  was  given  by 
the  will  of  E.  to  his  executor,  accompanied 
with  a  direction  that  the  moneys  arising  from 
the  sale  should  be  invested  for  the  benefit  of 
certain  devisees  in  remainder.  Macomb,  who 
claimed  that  the  whole  equitable  title  was  in 
him  at  the  time  of  E.'s  death,  by  virtue  of  a 
contract  of  sale  entered  into  and  performed 
several  years  before,  took  a  deed  from  the 
executrix,  which  recited  the  power,  together 
with  the  facts  relating  to  the  contract  of  sale, 
and  a  pecuniary  consideration  of  $750. 

The  Supreme  Court  held  that  the  executor's 
deed  gave  no  title. 

The  Court  of  Errors  held,  in  ejectment  by 
the  plaintiffs  below,  claiming  under  E.  that 
the  deed  was  a  valid  execution  of  the  power, 
though  the  lands  independent  of  the  contract 
of  sale,  were  worth  $10,000;  it  appearing  that 
the  recitals  in  the  deed  of  the  executrix  were 
true,  and  that  the  sale  was  made  in  good  faith. 

The  Chancellor  observed  "  that  if  time  was 
not  material  under  the  covenant  between  M. 
E.  (the  vendor)  and  D.  H.  (from  whom  Macomb 
acquired  his  right  to  the  equitable  title  ;  and 
the  covenant  was  in  force  when  the  former 
LOCKW.  REV.  CAS. 


died  ;  *so  that  a  specific  performance  [*40 1 
could  be  decreed ;  upon  which  question  he 
said  he  would  express  no  opinion");  then  M. 
E..  the  younger  (under  whom  the  plaintiffs 
below  claimed),  had  the  mere  legal  title  on  the 
death  of  M.  E.,  and  $750  was  the  whole  value 
of  his  interest  in  the  premises  and  much  more. 
That  if  this  question  were  one  of  doubt,  and 
the  executrix  sold  for  what  the  title  was 
believed  to  be  worth,  subject  to  the  risk  of  the 
litigation  which  might  ensue  as  to  its  nature, 
and  the  power  was  executed  in  good  faith  and 
without  fraud,  the  plaintiffs  below  could  not 
recover  upon  the  ground  that  the  sale  was  for 
less  than  the  value  of  u  perfect  title.  And  that 
if,  by  a  mistake  of  law  on  the  part  of  the 
executrix  and  her  grantee,  a  sale  was  made 
under  the  power  for  less  than  the  true  value  of 
the  title,  this  was  no  fraud  ;  and  if  the  plaint- 
iffs below  had  any  relief,  which  is  at  least 
doubtful,  it  must  be  in  equity  for  the  deficien- 
cy in  the  value. 

The  Court  reversed  the  judgment  of  the  Su- 
preme Court,  by  a  vote  of  18  for  and  one  Sena- 
tor against,  reversal. 


PUBLIC  RECEIVING  OFFICER. 


DORR  AND  HIS  SURETIES— 7  Hill  583.' 
In  Supreme  Court,  25  Wend..  440. 

Public  officer — How  far  Liable  for  money  Stolen 
from  His  Office,  Without  Imputation  of  Negli- 
gence or  Default. 

THIS  was  a  suit  on  an  official  bond  of  Dorr, 
as  Treasurer  of  the  County  of  Albany,  with 
sureties  for  the  faithful  *discharge  of  [*4O2 
his  duties  as  County  Treasurer.  The  condi- 
tion of  the  bond  was,  that  Dorr  "  should  faith- 
fully execute  the  duties  of  the  office,  and 
should  pay  according  to  law  all  moneys  which 
shall  come  to  his  hands  and  render  a  "just  and 
true  account,  &c.,  when  thereto  required,"  &c. 
The  breaches  alleged  were  that  he  had  not 
paid  over  the  sum  of  $2,500,  and  that  he  had 
not  accounted,  &c. 

The  defendant,  Dorr,  pleaded  that  he  had 
rendered  a  just  and  true  account,  &c.,  and  had 
paid  over  according  to  law  all  moneys  which 
had  come  to  his  hands  as  County  Treasurer, 
except  the  sum  of  $1,129,  which  being  the 
identical  moneys  received  by  him  as  County 
Treasurer  at  his  office  in  the  City  of  Albany, 
and  before  he  was  requested  to  pay  out  the 
same  was  on  the  night  of  Mar.  11, 1839,  feloni- 
ously stolen  from  his  office,  without  any  negli- 
gence, want  of  due  care  or  other  blame,  or 
fault  whatever  on  his  part,  To  this  plea  the 
plaintiffs  demurred. 

The  Supreme  Court  held  (Nelson,  Ch.  J., 
delivering  the  opinion  of  the  court),  that  the 

1. — We  give  this  case,  though  one  of  affirmance, 
for  reasons  which  will  appear  by  the  note  of  the  re- 
porter subjoined  and  by  the  vote  of  the  Court  of 
Errors,  on  the  question  of  reversal. 
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defendant  was  not  responsible  for  the  money 
thus  stolen  from  his  office.  That  he  was  not 
an  insurer,  e.r-  virtute  officii,  while  the  money 
necessarily  remained  in  his  custody.  The 
cases  principally  relied  on  by  Oh.  J.  Nelson 
are  Liine  v.  Cotton,  1  Ld.  Raym.,  646,  and 
Whitfield  v.  Le  Despenser,  Cowp.,  574,  which 
require,  to  subject  the  public  officer,  proof  of 
misconduct  or  neglect  in  the  execution  of  his 
duties.  [He  cites,  also,  7  Or.,  242,  the  case  of 
Dunlop  v.  Monroe,  which,  however,  does  not 
seem  very  applicable  to  the  issue  presented  on 
the  demurrer  in  this  case.] 

The  Court  of  Errors  were  equally  divided, 
12  to  12  on  the  question  being  put,  "  Shall  this 
judgment  be  reversed  ?  and  the  effect  of  this 
was  to  affirm  the  judgment. 

Chancellor  Wai  worth  and  two  Senators  de- 
livered opinions  not  reported  in  favor  of  affirm- 
ance, and  3  Senators  for  reversal. 

[The  reporter  says,  in  his  marginal  note  : 
4O3*J  "  The  affirmance,  *however,  has  no 
binding  force  as  a  precedent,  and  the  case  has 
since,  it  seems,  been  overruled."  See  note.1 

H3|?~Thisv dictum  of  the  reporter  may  perhaps 
be  safely  enough  assented  to,  as  the  affirmance 
in  this  case  did  not  acquire  the  full  force  of  a 
precedent  in  settling  the  question,  so  that  the 
Court  of  Errors  would  hold  itself  precluded 
from  re-examining  it  when  it  should  be  again 
presented  to  them.  But  what  he  says  in  the 
note  below  upon  the  subject  of  its  being  since 
settled  directly  the  other  way  by  the  case  of 
Muzzy  v.  Shatluck,  seems,  to  a  certain  extent, 
unsupported  by  th'e  opinion  of  Jewett,  J.  (1 
Deu.,  288).  He  makes  no  other  reference  or 
allusion  to  that  case,  than  to  say  :  "  It  is  sup- 
posed that  the  principle  of  this  case  was  de- 
cided in  favor  of  the  defendants,  in  the  case  of 
the  Supervisors  of  Albany  v.  Dorr,  25  Wend., 
444."  Without  stopping  to  discuss  the  ques- 
tion, the  learned  judge  then  proceeds  to  show, 
from  the  various  sections  of  the  Statute,  what 
are  the  legal  liabilities  of  the  collector  of  a 
town  and  his  sureties  ;  and  he  seems  to  hold 
that  the  collector  is  liable  under  the  Statute 
provision  "  as  a  debtor,  if  he  have  not  collected 
and  paid  over;  and  that  he  and  his  sureties  are 
therefore,  liable,  whether  the  omission  is  the 
result  of  misfeasance  or  neglect,  unavoidable 
accident  or  felony  committed  by  another."  He 
held  the  second  plea  also  bad,  in  not  averring 
4O4*J  that  the.  identical  money  *collected  had 
been  stolen  ;  and  in  this  it  is  distinguishable 
from  the  case  of  Dorr. 


I.— Note  by  the  Reporter.  Although  the  effect  of 
this  equal  division  of  opinion  among  the  members 
of  the  court  was  to  affirm  the  judgment  of  the  court 
below,  yet  the  afflmance  did  not  settle  the  question 
of  law,  and  has  no  binding  force  as  a  precedent. 
Bridge  v.  Johnson,  5  Wend.,  342,  372  to  375,  and  the 
cases  there  cited ;  Ham.  on  Legal  Judgments,  18. 
Indeed,  the  law  seems  to  have  been  settled  since, 
and  properly,  it  is  believed,  directly  the  other  way, 
by  the  case  of  Muzzy  v.  Shattuck,  1  Den.,  233,  de- 
cided by  the  Supreme  Court  in  May,  1845.  That 
decision,  which  appears  to  be  utterly  irreconcilable 
with  the  one  reported  in  the  text,  was  subsequently 
reviewed  by  the  Court  for  the  Correction  of  Errors, 
and  in  Dec.,  1846,  was  unanimously  affirmed.  A  simi- 
lar decision  was  made  in  the  Supreme  Court  of  the 
U.  S.  in  Jan.,  1845.  The  question  arose  in  an  action 
on  the  official  bond  of  the  Receiver  of  Public 
Moneys  at  Chicago.  The  United  States  v.  Prescott, 
3  How.,  578. 
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In  the  case  of  Tlie  U.  S.  v.  Prescott,  the  plea 
was  in  substance  the  same  as  that  in  the  case 
of  Muzzy  v.  Shattuck,  and  did  not  aver,  as  in  the 
case  of  Dorr,  that  ' '  the  identical  money  was 
stolen,  without  any  negligence,  want  of  due 
care  or  other  blame  or  fault  whatever  on  his 
part."  On  the  contrary,  the  plea  simply  averred 
that  as  receiver  of  public  moneys  the  defend- 
ant had  "used  ordinary  care  and  diligence  in 
the  safe  keeping  of  the  same,  &c." 

Mr.  Justice  McLean,  however,  who  delivered 
the  opinion  of  the  court,  it  must  be  admitted, 
places  the  case  upon  grounds  broad  enough  to 
cover  not  only  the  case  of  Muzzy  v.  Shattuck, 
which  it  most  resembles  but  also  that  of  Dorr. 
He  says :  "There  is  no  principle  on  which 
such  defense  can  be  sustained.  The  obligation 
to  keep  safely  the  public  money  is  absolute, 
without  any  condition  express  or  implied, 
and  nothing  but  the  payment  of  it  when  re- 
quired can  discharge  the  bond." 

"  Public  policy  requires  that  every  depos- 
itary of  the  public  money  should  be  held  to  a 
strict  accountability  ;  not  only  that  he  should 
exercise  the  highest  degree  of  vigilance,  but 
that  "he  should  keep  safely"  the  moneys 
which  come  to  his  hands.  Any  relaxation  of 
this  condition  would  open  a  door  to  fraud, 
which  might  be  practiced  with  impunity.  As 
every  depositary  receives  the  office  with  a  full 
knowledge  of  its  responsibilities,  he  cannot  in 
case  of  loss,  complain  of  hardship.  He  must 
stand  by  his  bond  and  meet  the  hazards  which 
he  voluntarily  incurs." 


*RENT. 

WEBBER  &  CODY 

v. 

SHEARMAN—  2  Denio,  362. 
In  S.  Ct.  6  Hill.  20. 


Right  of  Distress  after  Expiration  of  Six  Months 
from  the  end  of  the  Term,  where  a  New  Lease 
is  Given. 

THE  Supreme  Court  held  in  this  case,  that  if 
a  tenant  remain  in  the  occupation  of  prem- 
ises for  several  successive  years  under  distinct 
demises  from  year  to  year,  executed  by  the 
same  landlord,  the  whole  period  will  be  re- 
garded as  one  term,  for  the  purpose  of  contin- 
uing the  right  of  distress. 

Accordingly,  where  on  the  expiration  of  a 
demise  under  seal  for  a  year,  the  landlord  exe- 
cuted a  new  lease  to  the  tenant  for  another 
year  at  a  different  rent,  and  on  the  expiration 
of  the  latter,  the  term  was  extended  by  agree- 
ment for  a  third  year,  held  by  the  Supreme 
Court  that  the  landlord  might  distrain  during 
the  third  year  for  rent  which  fell  due  at  the 
end  of  the  first. 

An  avowry  in  replevin,  that  the  goods  were 
taken  by  way  of  distress  for  rent,  need  not 
expressly  show  that  the  distress  was  made  by 
an  officer  nor  that  the  proper  affidavit  was  an- 
nexed to  the  warrant. 

Semble  ;   per  Co  WEN,   J.,  that  the  warrant, 
though  regular  on  its  face  will  not  protect  the 
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officer  who  executed  it,  if  the  landlord  had  no 
right  to  distrain. 

Judgment  for  defendant,  overruling  the  de- 
murrer to  the  replications,  but  gave  judgment 
for  the  landlord,  upon  the  whole  record,  and 
awarded  a  return  of  the  property  replevied  to 
him.  The  plaintiff  below  brought  error. 

The  Court  of  Errors  held  that  the  right  to 
distrain  terminated  at  the  expiration  of  six 
months  from  the  end  of  the  first  term,  and  is 
not  continued  by  the  execution  of  a  new  lease 
to  the  same  tenant  for  a  further  term  and  a 
different  rent,  commencing  at  the  end  of  the 
4O6*]  first ;  and  that  the  landlord,  *in  this 
case,  could  not  distrain  for  rent  in  the  third 
year  which  fell  due  at  the  end  of  the  first 
term. 

Judgment  reversed ;  20  for  reversal,  ,2  fw 
affirmance. 

REPLEVIN. 


BEMUS  v.  BEEKMAN— 3  Wend.,  667. 
In  S.  Ct.,  Beekman  v.  Beams,  7  Cow.,  29. 

Replevin  —  Amendment  of  Verdict  —  Defective 
Verdict. 

IN  replevin  ;  the  jury  found  for  the  plaintiff, 
but  omitted  to  find  costs  or  damages.  The 
Circuit  Judge,  after  they  had  separated,  al- 
lowed "six  cents  costs"  to  be  added  by  the 
clerk,  and  referred  it  to  the  Supreme  Court, 
whether  it  might  be  amended  as  to  the  dam- 
ages. The  Supreme  Court  allowed  the  "six 
cents  "  to  be  added  to  the  verdict  for  damages; 
and  also  held  that  the  amendment  of  "six 
cents  costs"  was  rightfully  allowed  by  the 
Circuit  Judge.  On  writ  of  error, 

The  Court  of  Errors  held  that  a  plea  of 
property  having  been  interposed,  as  well  as  a 
plea  of  non  cepit,  a  verdict  for  the  plaintiff 
upon  the  plea  of  non  cepit  determines  nothing 
between  the  parties  except  the  taking,  and  the 
plaintiff  is  not  entitled  to  recover  unless  the 
other  issue  be  also  found  for  him.  (3  Wend., 
667.) 

The  jury  found  for  the  plaintiff,  on  the  plea 
of  non  cepit,  but  assessed  no  damages  ;  and  on 
the  plea  of  property,  found  that  it  was  not  in 
the  defendant,  but  did  not  find  it  in  the 
plaintiff ;  and  the  Court  of  Errors  held  that 
the  verdict  was  defective  in  substance,  and 
that  the  court  was  not  authorized  to  amend  it 
by  adding  nominal  damages  to  the  finding  of 
the  jury. 

Judgment  reversed. 

St^"  See  Sprague  v.  Kneeland,  12  Wend., 
161  ;  Boynton  v.  Page,  13  Wend.,  425. 
4O7  *]  *NOTE. — In  this  case,  a  party  to  the 
writ  of  error  having  died  after  joinder  in 
error,  the  judgment  in  error  was  directed  to 
be  entered  mine  pro  tune,  as  of  a  term  previous 
to  the  death. 


MILLER  v.  ADSIT— 16  Wend.,  335. 

Not  reported    below.      Opinion  of   Nelson,  J.,  16 
Wend.,  335. 

Replevin — Receiptor  of  Goods  to  Sheriff. 

THE  case  as  stated  was  as  follows:     "The 
property  in  question  was  levied  upon  by 
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virtue  of  a  .justice's  execution,  and  a  third 
person  became  the  receiptor  to  the  officer,  and 
left  the  horses  with  the  defendant  in  the  exe- 
cution to  pasture ;  subsequently,  they  were 
levied  upon  by  another  officer  by  virtue  of  a 
second  justice's  judgment  and  execution,  and 
taken  away.  The  receiptor  brought  replevin 
in  a  Court  of  C.  P.,  and  was  nonsuited."  On 
writ  of  error, 

The  Supreme  Court  affirmed  the  judgment 
of  the  C.  P.,  holding  that  the  receiptor  stood 
in  the  relation  of  surety  to  the  defendant  in 
the  execution,  and  as  such  was  not  entitled  10 
sustain  the  action.  On  error, 

The  Court  of  Errors  reversed  both  judg- 
ments, holding  that  replevin  may  be  main- 
tained by  a  receiptor  of  goods  where  he  is 
bound  to  deliver  them  by  a  specific  day,  or 
pay  the  amount  of  the  execution  under  which 
the  levy  was  made ;  although  the  property  be 
left  by  him  in  the  possession  of  the  defendant 
in  the  execution. 

The  CJianceUor,  Walworth,  dissented,  hold- 
ing "  that  the  plaintiff  in  the  case  not  having 
the  actual  possession,  could  not  maintain  re- 
plevin ;  but  conceding  that  a  receiptor  has  an 
interest  in  the  property,  and  may  maintain 
trespass  against  a  wrong-doer,  who  takes  it 
from  his  actual  possession ;  or  case  against 
anyone  who  does  an  injury  to  the  property." 

Judgment  reversed,  16  to  5. 
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MACTIER'S  ADM'RS 

FRITH— 6  Wend.,  103-158. 

In  Ch..  reported  1  Paige,  34,  under  title  of  Fritto  v 
Lawrence,  Administrator  of  Mactier. 

Sale  and  Delivery  of  Goods — Stoppage  in  Tran- 
situ — Costs. 

H  MACTIER  was  a  commission  merchant 
.  in  N.  Y.,  and  died  about  Apr.  10,  1823. 
The  complainant  is  a  resident  at  Jacmel, 
Hayti.  He  filed  a  bill  in  this  case  against  the 
Administrators  of  Mactier,  claiming  a  certain 
shipment  of  brandy,  a  part  of  which  had  been 
sold  by  Mactier  in  his  lifetime,  and  the  residue 
by  the  defendant.  He  also  claimed  a  specific 
lien  upon  the  proceeds  of  the  sales,  and  the- 
proceeds  of  a  certain  letter  of  credit  and  bills 
drawn  in  pursuance  of  it,  to  pay  a  balance 
due  to  him  from  the  estate  of  Mactier,  which 
was  insolvent.  The  parties,  Frith  and  Mac- 
tier,  had  agreed,  in  the  autumn  of  1822,  to 
purchase  a  cargo  of  brandy  in  France,  on  the 
credit  of  Frith,  and  to  be  consigned  to  Mac- 
tier  at  N.  Y.,  who,  on  its  arrivaT,  was  to  sell 
it,  and  remit  the  invoice  cost  to  Frith,  al  Jac- 
mel, in  provisions.  Frith  was  to  sell  them, 
and  with  the  proceeds  furnish  a  shipment  of 
coffee  to  his  correspondent  in  France,  to  pay 
the  original  cost  of  the  brandy.  The  profits 
of  the  adventures  were  to  be  equally  shared 
by  the  parties.  The  brandy  was  imported  as 
agreed  upon,  and  Frith  having  returned  to 
Jacmel  before  its  arrival,  writes  to  Mactier 
Dec.  24,  182'J,  sending  copies  of  letters  of  his 
correspondents  to  him  on  the  subject  of  the 
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"  brandy  order,"  and  adds  :  "  By  the  bye,  as 
your  brother,  before  I  left  N.  Y.,  declined 
taking  the  interest  I  offered  him  in  this  specu- 
lation, and  wishing  to  confine  myself  in  busi- 
ness as  much  as  possible,  so  as  to  bring  my 
concerns  to  a  certain  focus,  I  would  propose 
to  you  to  take  the  adventure  solely  to  your 
own  account,  holding  the  value  to  cover  the 
4O9*]  transaction  to  *my  account  in  N.  Y." 
Mactier  answers,  expressing  his  wish  that  the 
transaction  should  go  on  as  proposed,  but 
adds :  "  I  shall  delay  coming  to  any  determi- 
nation till  I  again  hear  from  you.  The  pros- 
pect of  a  war  between  France  and  Spain  may 
defeat  the  object  of  this  speculation,  as  far  as 
relates  to  the  shipment  of  provisions  hence  to 
Hayti,  to  be  invested  in  coffee  for  France,  in 
which  case  I  will  at  once  decide  to  take  the 
.adventure  to  my  own  account."  He  adds  that 
the  war  "  would  operate  to  F.'s  disadvantage." 
The  brandy  arrived  Mar.  12,  1823,  at  N.  Y., 
and  Mactier  entered  -the  brandy  at  the  custom 
house  as  owner,  and  not  as  consignee.  The 
clerk  of  Mactier  was  permitted  to  testify  that 
Mactier  told  him  on  the  arrival  of  the  brandy 
that  he  should  take  it  to  himself.  Another 
witness  testified  to  something  of  the  same  sort. 
Mar.  22  Mactier  sold  150  pipes  of  it.  The  re- 
mainder was  put  in  the  public  store  and  bond- 
ed. Mar.  25  Mactier  wrote  to  Frith,  advising 
him  of  the  arrival  of  the  brandy,  and  says : 
"In  compliance  with  the  wish  expressed  in 
yours  of  Dec.  24,  and  my  answer  thereto  of 
Jan.  17  last,  I  have  decided  to  take  this  ad- 
venture to  my  own  account,"  and  that  he  has 
credited  him  with  the  amount  of  the  invoice, 
$14,254.  To  this  letter  was  a  postscript,  dated 
Mar.  31.  Mar.  28  Frith  wrote  to  Mactier,  in 
which  letter  he  says:  "With  regard  to  this 
adventure,  I  would  wish  to  confirm  what  I 
mentioned  to  you  some  time  ago,"  &c.  Pre- 
vious to  the  arrival  of  the  last  letter,  Mactier 
was  dead,  he  having  died  Apr.  10,  1823.  Apr. 
21  Frith  again  addressed  a  letter  to  Mactier,  in 
which  he  acknowledges  the  receipt  of  Mac- 
tier's  letter  of  Mar.  25 — says  he  has  "noted  its 
contents,"  and  requests  Mactier  to  charter  on 
his  account  a  staunch,  first-class  vessel,  and 
send  out  to  Jacmel  by  her  400  barrels  of  flour, 
150  barrels  of  pork,  &c.,  &c.  In  the  mean- 
time administration  was  granted  to  A.  N. 
Lawrence  and  another,  who,  in  May,  1823, 
gave  bonds  to  secure  the  duties  on  the  50 
pipes,  took  them  from  the  public  store,  and 
sold  them  at  public  auction.  The  complain- 
ant, Frith,  then  filed  his  bill,  claiming  the 
brandy  as  his  own,  and  that  Mactier  was  only 
41O*]  consignee,  *and  that  Mactier's  letter 
of  Mar.  25  was  not  received  till  several  days 
after  his  death,  and  that  his  own  letter  of 
Apr.  21  was  written  in  ignorance  of  it.  He 
avers  that  the  promissory  notes  received  by 
Mactier  from  the  purchasers  were  in  his  pos- 
session at  his  death,  and  came  to  the  hands  of 
and  were  collected  by  defendants ;  claims  the 
50  pipes,  &c. ;  prays  an  account  and  a  decree, 
directing  the  defendants  to  retain  the  amount 
of  his  claim,  and  to  pay  to  him  when  Mactier's 
accounts  shall  be  settled  by  the  court. 

The  Chancellor  held  "that  Frith  had  not 
consummated  the  sale  to  Mactier  ;  and  as  sur- 
vivor he  was  entitled  to  the  net  proceeds  of 
the  brandy,  so  far  as  they  can  be  traced  or 
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identified.  The  first  offer  to  sell  by  Frith 
having  been  declined  by  Mactier,  his  subse- 
quent assent  to  the  proposal  did  not  bind  Frith 
unless  he  had  also  assented.  The  assent  of 
Frith  after  the  death  of  Mactier,  and  the  fact 
that  he  died  insolvent,  being  unknown  to  him, 
he  was  not  bound  by  that  acceptance  of  the 
offer,  and  the  property  was  not  changed.  The 
Chancellor  accordingly  decreed  that  he  had  a 
specific  lien  on  the  50  pipes  sold  by  the  ad- 
ministrators, and  on  the  proceeds  of  the  notes 
remaining  uncollected  in  Mactier's  hands  at  his 
death. 

The  Court  of  Errors  reversed  the  Chancel- 
lor's decree.  Mr.  Justice  MARCY  delivered  a 
long  and  elaborate  opinion  in  favor  of  reversal, 
(p.  111-126.)  Four  Senators  also  delivered 
opinions,  in  the  main,  concurring  with  the 
views  of  Justice  Marcy,  to  wit :  MAYNARD, 
BENTON,  OLIVER  and  THROOP. 

1.  As  to  the  doctrine  of  relation  in  regard  to 
the  letter  of  Mactier,  accepting  Frith's  offer, 
which  was  not  received  till  after  M's  death, 
Marcy, /.,  says  :    "The  doctrine  of  relation 
was  discussed  on  the  argument,  and  its  appli- 
cation urged  upon  us.     If,  as  was  held  in  the 
court  below,  the  bargain  in  this  case  could  not 
be  closed  until  Frith  received  M.'s  letter  ac- 
cepting his  offer  to  sell,  the  receiving  that  let- 
ter, it  was  said,  might  be  considered  as  having 
relation  to  the  time  when  it  was  sent,  upon  the 
principle  that  courts  often  resort  to  this  doc- 
trine of  relation  to  prevent  an  injury  resulting 
to  a  party  from  the  act  of  God."  "The  doctrine 
of  relation  may  be  permitted  to  operate  on 
these  formal  acts"  (such  as  *enrolment  [*41 1 
of  a  deed  of  bargain  and  sale,  &c.),  but  it  can- 
not be  used  to  supply  a  party  to  a  contract, 
who  does  not  exist  at  the  time  when  the  act  is 
done  which  fixes  to  it  the  seal  of  validity  ;  or, 
what  is  the  same  thing,  it  cannot  carry  back 
that  act  to  a  time   when  parties   capable  of 
contracting  did  in  fact  exist.     This  view  of 
the  subject  is  conformable  to  the  civil  law  as 
well  as  the  law  of  France.   (Pothier,  Traite  du 
Contrat  de  vente.) 

2.  He  then  considers  the  question,  "whether 
there  was  a  contract,  before  Mactier's  death, 
which  had  the  consent  of  the  contracting  par- 
ties so  given  and  so  made  known  as  to   be 
binding  on  them.     And  he  maintains  that  the 
offer  of  Frith  must  be  considered  as  a  contin- 
uing offer  down  to  the  time  of  Mactier's  accept- 
ance."    "This  doctrine,"  he  says,  "which  pre- 
sumes the  continuance  of  a  willingness  to  con- 
tract after  it  has  been  manifested  by  an  offer, 
is  not  confined  to  the  civil  law  and  the  codes 
of  those  nations  which  have  constructed  their 
systems  with  the  materials  drawn  from  that 
exhaustless  storehouse  of  jurisprudence  :  it  is 
found  in  the  common  law  ;  indeed,  it  exists  in 
case  of  necessity,  wherever  the  power  to  con- 
tract exists  in   parties    separated  from  each 
other.     The  case  of  Adams  v.  LindseU,  1  Barn . 
&  Aid.,  681,  proceeds  upon  and  affirms  the 
principle."    He  says,  however,  "the  case  of 
McCuUock  v.  The  Eagle  Ins,  Co.,  1  Pick.,  278, 
conflicts  in  principle,  according  to  my  views 
of  it,  with  this  case." 

"The  principle  of  the  decision  of  the  K.  B. 
is  simply  that  the  acceptance  of  an  offer  made 
through  the  medium  of  a  letter,  binds  the  bar- 
gain, if  the  party  who  makes  the  offer  has  not 
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revoked  it  before  it  is  accepted.  The  rule  laid 
down  by  the  Supreme  Court  of  Mass,  regards 
the  contract  as  incomplete  until  the  party 
making  the  offer  is  notified  of  its  acceptance, 
or  until  the  time  when  he  should  have  received 
it,  the  party  accepting  having  done  what  was 
incumbent  on  him  to  give  notice."  He  then, 
after  discussing  the  two  cases,  lays  down  the 
rule  in  such  cases,  of  offers  made  by  letter 
between  distant  parties,  as  follows  :  "anything 
that  shall  amount  to  a  manifestation  of  a 
formed  determination  to  accept,  communi- 
cated or  put  in  the  proper  way  to  be  communi- 
cated to  the  party  making  the  offer,  would 
412*]  doubtless  *complete  the  contract ;  but 
a  letter  written  would  not  be  an  acceptance,  so 
long  as  it  remained  in  the  possession  or  under 
the  control  of  the  writer."  He  therefore  con- 
cludes that  "  an  assent  by  one  party  to  the  offer 
of  the  other,  does  not  require  a  knowledge  of 
that  assent  by  the  other  party  to  perfect  the 
contract." 

Applying  this  principle  to  the  facts  of  the 
case,  he  says: 

"  By  a  letter  dated  the  25th,  with  a  post- 
script of  Mar.  31,  he  accepted  the  offer.  This 
letter  was  immediately  transmitted  to  Frith, 
and  as  soon  as  Mar.  28,  entries  were  made  in 
his  books  showing  that  he  had  become  the 
purchaser.  Enough  was  done  by  the  31st  to 
constitute  an  acceptance  of  Frith's  offer  and 
to  complete  the  bargain  if  the  offer  can  be  con- 
sidered as  standing  till  that  day."  "In  answer- 
ing Mactier's  letter  which  contained  the  ac- 
ceptance of  his  offer  (Frith's  letter  of  Apr.  21, 
1 823),  he  recognizes  the  bargain  as  closed,  and 
gives  directions  as  to  investing  the  proceeds 
of  the  brandy.  All  the  subsequent  correspond- 
ence acquiesces  in  the  sale." 

After  adverting  to  the  objection  drawn  from 
the  alleged  fraudulent  conduct  of  Mactier  in 
suppressing  the  fact  of  his  having  already  sold, 
at  a  profit,  150  pipes  of  the  brandy  ;  and  de- 
claring that  he  sees  no  ground  for  the  pre- 
sumption of  fraud,  he  says  :  ''My  conclusion, 
therefore,  is,  that  the  contract  was  consum- 
mated between  the  parties  before  the  death  of 
Mactier,  by  which  he  acquired  all  Frith's  right 
to  the  200  pipes  of  brandy." 

He  then  reviews  the  argument  in  regard  to 
the  right  of  stoppage  in  traiisitu,  and  holds 
that  it  cannot  apply.  "I  have  seen  no  case 
where  this  right  was  held  to  attach  on  the 
death  of  the  purchaser,  if  his  estate  was  solv- 
ent. I  think  the  seller  could  not,  in  such  case, 
justify  an  interference  with  the  goods  sold 
while  on  their  transit."  "Granting  at  the 
same  time  that  he  had  the  right,  and  that  they 
were  to  be  considered  as  in  their  transit  while 
they  remained  in  the  custom  house  at  N.  Y. , 
it  may  be  asked  what  did  he  do  to  stay  the 
delivery  of  them  to  the  administrators  of  Mac- 
tier  ?  Did  he  forbid  the  public  officer  to  de- 
liver them  ?  This  -I  believe  is  not  pretended. 
The  administrators  took  possession  of  them  in 
413*]  *May  or  June,  and  sold  them  as  a  part 
of  the  estate  of  their  intestate,  and  the  first  act 
in  relation  to  them  on  the  part  of  Frith  was  in 
July.  They  can  rightfully  hold  the  avails 
thereof,  unless  Frith  had  rescinded  the  con- 
tract by  stopping  the  brandy  before  it  came  to 
their  actual  possession.  This  he  did  not  do,  nor 
did  he  perform  any  other  act  equivalent  to  it." 


"Upon  the  view  of  the  whole  of  this  case,  I 
entertain  the  opinion  that  the  decree  of  the 
Chancellor  ought  to  be  reversed." 

Gh.  J.  Savage,  and  Justice*  Sutherland  and 
Marcy,  and  18  Senators,  voted  for  reversal  ; 
three  Senators  for  affirmance ;  and  after  some 
discussion  as  to  costs,  it  wag  decided  tJuit  appel- 
lants should  recover  their  costs,  by  a  vote  of  1A 
to  12. 


FURNISSt>.  HONE— 8  Wend.,  247,  267. 
Not  Reported  in  Chancery. 

Sale  and  Delivery  of  Goods — Credit — Assign- 
ment— F)'aud. 

THE  respondent,  Hone,  filed  a  bill  before  the 
Chancellor,  against  Furniss,  and  against 
Duane,  his  assignee,  to  set  aside  the  assign- 
ment, as  fraudulent  against  him,  and  claiming 
the  proceeds  of  certain  goods  bought  by  F.  at 
auction,  and  assigned  by  him  to  Duane  for 
the  benefit  of  creditors.  The  goods  were  sold 
at  auction  to  be  paid  for  in  good,  approved, 
indorsed  notes ;  and  under  a  usage  or  custom 
between  auctioneers  and  purchasers  in  the 
City  of  N..  Y.,  the  goods  were  delivered  to  the 
buyer  after  the  sale,  when  he  called  for  them, 
and  the  auctioneer  was  afterwards  to  send  for 
the  notes.  The  notes  not  having  been  given, 
were  sent  for  seven  days  after  the  sale,  and  the 
buyer  having  failed  and  made  an  assignment 
of  the  goods,  the  question  was  whether  it  was 
an  absolute  delivery  so  as  to  pass  the  title,  or 
only  a  conditional  delivery — so  that  on  the 
failure  to  give  the  notes,  the  property  revested 
in  the  vendor. 

The  CJiancellor  held  it  a  mere  con-  [*414 
ditional  delivery,  and  decreed  that  Duane,  as 
a  general  assignee  to  secure  antecedent  debts, 
could  not  hold  the  goods  against  the  vendor. 
On  appeal  from  this  decree, 

The  Court  of  Errors  reversed  the  decree, 
holding  that,  even  if  the  delivery  were  condi- 
tional and  not  absolute,  that  a  delay  of  seven 
clays  in  sending  for  the  notes  would  be  consid- 
ered as  a  waiver  of  the  condition. 

Decree* reversed,  18  to  4. 

!^"°See  Haggerty  v.  Palmer,  6  Johns.  Ch., 
437. 


SET-OFF. 


SIMSON,  Appellant, 

v. 

HART,  Respondent- 14  Johns.,  63  78 
In  Ch.,  1  Johns.  Ch.,  93-99. 

Set-off  of  Judgments — Jurisdiction  of  Chancery 
— Res  Judicata. 

THE     appellant,   Simson,   plaintiff,    in  the 
Court  of  Chancery,  obtained  a  judgment 
in   Dec.,  1813,  against  Hart,  the  respondent, 
and    one  E.  Hart,   in  the  Mayor's   Court  of 
the  City  of  N.  Y.,  for  $4,385,  for  an  assault 
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and  battery;  and  the  respondent  Hart,  in  a 
cross  suit,  afterwards,  at  the  same  term,  ob- 
tained a  judgment  against  the  appellant  for 
$500  for  an  assault.  The  appellant  then 
moved  the  Mayor's  Court,  on  affidavits,  to  stay 
the  proceedings  of  the  respondent  on  his  judg 
ment  for  $500,  and  to  set  off  the  same  against 
so  much  of  his  judgment,  offering  to  enter  a 
remiititur  therefor.  The  Mayor's  Court  refused 
the  set-off. 

The  appellant  then  filed  his  bill  stating 
these  facts,  and  that  E.  Hart,  the  other  de- 
fendant was  insolvent,  &c. ;  and  that  the  re- 
spondent was  confined  within  the  limits  of  the 
jail  of  the  City  of  N.  Y.,  and  prayed  that  the 
set-off  might  be  allowed,  and  an  injunction 
415*]  might  issue  to  restrain  *the  respond- 
ent from  proceeding  on  his  judgment.  The 
respondent  having  put  in  his  answer,  stating 
the  application  of  the  appellant  to  the  Mayor's 
Court  for  the  set-off,  which  respondent  had 
resisted;  the  cause  came  on  before  the  CJian- 
celkrr  on  a  motion  to  dissolve  the  injunction, 
which  had  been  granted  on  filing  the  bill. 

The  Chancellor  held  that  the  bill  could  not 
be  sustained,  as  the  matter  was  already  resju- 
dicata  by  the  decision  of  the  Mayor's  Court 
upon  the  motion  for  a  set-off;  and  that  the 
Court  of  Chancery  had  no  jurisdiction  to  re- 
examine  their  judgment;  and  he  accordingly 
granted  the  motion.  From  this  order,  dissolv- 
ing the  injunction,  the  plaintiff  below  appealed 
to  the  Court  of  Errors. 

PLATT,  J.,  delivered  an  opinion  in  favor  of 
affirmance,  maintaining  that  that  the  Chancellor 
had  properly  disclaimed  jurisdiction  in  the 
case,  after  the  decision  of  the  Mayor's  Court 
upon  the  question  of  set  off.  He  also  held 
that  the  new  fact  relied  on,  as  not  stated  on  the 
application  in  that  court,  viz. :  that  there  were 
several  unsatisfied  judgments  against  E.  Hart, 
the  other  defendant,  docketed  before  that  of 
the  appellant,  was  one  which  existed  before 
the  motion  was  made;  and  that  not  having 
chosen  to  avail  himself  of  it  then,  it  could 
leave  no  claim  to  the  interposition  of  the  Court 
of  Chancery.  Van  Ness,  J.,  concurred  in 
those  views. 

SPENCER,  J.,  delivered  the  opposite  and 
prevailing  opinion  in  the  cause.  He  said: 

"There  are  two  points  for  the  consideration 
of  the  court: 

1.  Was  the  appellant  entitled  to  the  relief 
prayed  for  in  his  bill,  independently  of  his  ap- 
plication to  the  Mayor's  Court  of  N.  Y.,  and 
if  that  application  had  not  been  made? 

2.  Is  the  decision   of  the  Mayor's    Court 
such  a  determination  as  precludes  a  court  of 
equity  from  entertaining  the  question  and  af- 
fording the  relief  sought  for? 

The  Chancellor,  in  assigning  his  reasons  for 
dismissing  the  appellant's  bill,  has  not  discussed 
the  first  question,  nor  was  it  necessary  for 
him  to  do  so.  Holding  a  different  opinion  on 
the  second  point,  it  is  necessary  for  me  to  con- 
sider both. 

I  have  no  hesitation  in  saying  that  chancery 
416*]  had  original  *and  rightful  jurisdiction 
of  the  suit;  and  was  fully  authorized,  by  a 
series  of  adjudged  cases,  in  issuing  a  perpetual 
injunction  against  the  respondents'  suing  out 
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execution  on  his  judgment,  on  appellants  en- 
tering satisfaction  pro  tanto;  or  which  would 
have  produced  the  same  result,  decreeing  that 
the  respondent  should  acknowledge  satisfac- 
tion of  his  judgment  on  the  like  terms. 

There  is  no  force  in  the  objection  that  the 
judgments  are  not  in  the  same  right;  it  is  well 
settled,  that  although  the  demands  as  being^ 
joint  and  several  are  not,  strictly  speaking,  due 
in  the  same  right,  yet  if  the  legal  or  equitable 
liabilities  or  claims  of  money  become  vested 
in  or  may  be  urged  against  one,  they  may  be 
set  off  against  separate  demands  and  vice  versa 
(Bull.  N.  P.,  886;  2  H.  Bl.,  587;  4  T.  R.,  128)^ 
and  in  some  of  the  cases  this  was  done  without 
any  pretense  of  insolvency  in  either  of  the 
parties. 

The  objection  is  equally  untenable  that  the 
judgment  of  the  appellant  being  for  a  tort,  the 
respondent's  judgment  ought  not  to  be  set  off 
and  deducted  therefrom,  because  there  is  no- 
contribution  among  trespassers.  The  respond- 
ent owes  the  whole  judgment  and  the  ap- 
pellant might,  if  he  saw  fit,  enforce  it  against 
him  alone. 

I  am  not  aware  that,  thus  far,  I  have  ad- 
vanced any  opinion  in  opposition  to  that  of  the 
Chancellor;  but  I  am  under  the  necessity  of 
differing  from  him  as  to  the  remaining  point. 
I  can  not  assent  to  the  opinion  that  the  de- 
cision on  the  motion  in  the  Mayor's  Court, 
ousted  the  jurisdiction  of  a  court  of  equity, 
upon  the  principle  that  it  was  resjudicata;  or 
on  the  ground  of  comity. 

Upon  authority,  it  seems  to  me  that  the  de- 
cision of  the  Mayor's  Court  was  not  decisive 
of  the  question.  (7  Ves.,  Jr.,  14,  15;  5  Id., 
108;  Rep.  Temp.  Finch,  472.)  Were  it  neces- 
sary, to  uphold  the  jurisdiction  of  the  Court 
of  Chancery,  in  this  case,  the  new  fact,  stated 
substantially  in  the  bill,  that  E.  Hart  was  also- 
insolvent,  would  seem  to  put  that  question 
beyond  doubt;  for  certainly  the  decision  on 
the  summary  application  ought  to  have  no- 
greater  effect  in  ousting  the  Court  of  Chancery 
of  its  jurisdiction  than  it  would  have  upon  the 
court  which  made  the  decision;  and  it  appears 
to  me  that  even  that  court,  on  another  applica- 
tion, by  bringing  before  *it  that  addi-  [*4 1  7 
tional  fact,  might  and  ought  to  entertain  the 
question  a  second  time. 

I  perfectly  subscribe  to  the  proposition  that 
the  judgment  of  a  court  of  competent  juris- 
diction, upon  a  matter  within  its  cognizance, 
is  final  and  conclusive,  unless  appealed  from, 
and  reversed  or  vacated.  But  this  rule  does 
not,  in  my  apprehension,  embrace  this  case, 
because  it  has  no  quality  of  a  judgment. 

I  do  not,  therefore,  differ  from  His  Honor, 
the  Chancellor,  in  his  principles.  I  dissent 
only  in  the  application  of  acknowledged  prin- 
ciples to  this  particular  case.  My  opinion  is, 
that  the  appeal  decreed  from  ought  to  be  re- 
versed." • 

THOMPSON,  Ch.  J.,  and  YATES,  J.,  were  of 
the  same  opinion. 

Order  of  the  Chancellor  reversed,  with  costs  to- 
be  taxed,  and  ''proceedings  remitted  to  the  end 
that  the  set-off  in  tJie  pleadings  in  the  cause  may 
be  allowed,"  &c.  For  reversal,  21,  for  affirm- 
ance 8. 
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DRIGGS  v.  ROCKWELL— 11  Wend.,  504. 

Not  reported  in  8.  Ct. 

Set- Off— Pleading. 

fPHIS  was  an  action  against  the  plaintiff  in 
J-  error,  as  the  maker  of  a  promissory  note, 
negotiable,  which  had  been  assigned  after  its 
maturity.  The  defendant  below,  on  the  trial 
of  the  cause,  offered  to  show  a  set-off  to  the 
amount  of  the  plaintiff's  demand  on  the  note, 
of  a  demand  due  to  the  defendant  from  the 
assignor,  existing  at  the  time  of  the  transfer. 
The  evidence  being  rejected,  a  verdict  was 
taken  on  the  second  count,  the  plaintiff  hav- 
ing abandoned  the  first  count  which  was  cov- 
ered by  a  special  plea;  and  assessed  only  con- 
tingent damages. 

The  Supreme  Court  confirmed  the  verdict; 
and  held  that  such  a  set-off  could  not  be  made 
as  the  law  stood  before  the  Revised  Statutes. 
On  writ  of  error, 

The  Court  of  Errors  held  that  a  set-off  to 
the  amount  of  the  plaintiff's  debt  might  be 
418*]  made  of  a  demand  existing  *against 
the  assignor,  provided  it  be  such  as  might  have 
been  set  off  against  him  while  he  owned  the 
note;  or  if  the  suit  be  in  the  name  of  a  plaint- 
iff who  has  no  real  interest  in  the  note,  so 
much  of  a  demand  existing  against  the  real 
plaintiff,  or  for  whose  benefit  the  suit  is 
brought,  may  be  set  off  as  will  satisfy  the 
plaintiff's  debt;  and  such  right  of  set-off  ex- 
isted as  well  before  the  revision  of  1830,  as 
since. 

2.  Where  a  declaration  contains  two  counts 
for  the  same  cause  of  action,  and  the  defend- 
ant pleads  the  general  issue  to  both  counts, 
and  a  special  plea  in  bar  to  the  first  count,  and 
the  plaintiff  on  the  trial  proves  only  one  cause 
of  action,  which  is  covered  by  the  first  count 
and  the  special  plea  in  bar,  he  cannot  abandon 
the  first  count  and  resort  to  the  second,  which 
is  not  covered  by  the  special  plea,  so  as  to 
avoid  the  effect  of  that  plea;  but  to  avail  him- 
self of  this  rule,  the  defendant  must  take  the 
objection  at  the  trial,  and  will  not  be  allowed 
to  rely  upon  it  on  a  writ  of  error,  unless  pre- 
sented by  a  bill  of  exceptions. 

The  plaintiff  had  demurred  to  the  special 
plea,  and  there  was  a  joinder  in  demurrer; 
but  the  plaintiff  proceeded  to  trial  on  a  general 
venire,  and  not  •&,  venire  tarn  quam,  &c.,  and 
therefore,  though  a  new  point  of  form  and 
amendable,  contingent  damages  could  not  be 
assessed. 

Judgment  reversed,  17  to  3. 


DOWNER  v.  EGGLESTON— 15  Wend.,  51. 
Not  reported  in  S.  Ct. 

Set- Off. 

IN  this  case  the  Court  of  Errors  held  that  a 
bond  debt  may  be  set  off  against  any  de- 
mand recoverable  under  the  money  counts, 
or  for  which  an  irtdebitatus  assumpsit  will  lie. 
The  Supreme  Court  had  decfded  against  the 
set-off. 

The  Court  of  Errors  also  held  that  a  plaint- 
iff cannot,  by  declaring  specially  where  he  may 
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recover  his  demand  under  a  general  count,  de- 
prive the  defendant  of  his  set-off. 

The  court  also  held  that  a  defendant  has  a 
right  to  insist  *upon  a  set-off,  although  [*4 1 9 
he  has  positively  agreed  to  account  for  or  pay 
over  to  the  plaintiff,  moneys  which  the  plaint- 
iff authorized  him  to  receive  as  his  agent. 

Judgment  of  the  Supreme  Court,  denying  the 
set-off,  reversed. 


SHERIFF. 


LYON  &  BROCKWAY 

v. 

RICHMOND,    TALLMADGE    ET    AL.— 14 
Johns.,  501. 

In  Ch.,  2  Johns.  Ch.,  51. 

Sheriff — Chancery  Jurisdiction — Pleading — 
Practice. 

BILL  by  Lyon  &  Brockway  to  set  aside  an 
assignment  and  release. 

Tallmadge  and  others,  plaintiffs  in  a  suit 
against  Richmond,  a  sheriff  (see  9  Johns.,  85), 
obtained  a  judgment  against  him  for  an  escape 
by  B.  from  the  liberties  of  the  jail.  R.  then 
obtained  a  judgment  against  L.  and  E.  the 
sureties  of  B.  for  the  liberties.  Whereupon  L., 
one  of  the  sureties,  prosecuted  a  writ  of  error 
in  the  name  of  the  sheriff  to  reverse  the  judg- 
ment against  him.  During  the  pendency  of 
the  writ  of  error,  the  sheriff  assigned  the  judg- 
ment he  had  obtained  against  the  sureties  to 
T.  and  others,  the  plaintiffs  in  the  first  suit. 
The  assent  of  L.  was  procured  to  the  assign- 
ment by  threats  of  selling  his  real  estate,  and 
representations  calculated  to  alarm  his  fears. 
After  the  assignment  of  the  judgment  against 
the  sureties,  the  .sheriff  was  prevailed  upon  to 
execute  a  release  of  errors  in  the  judgment 
against  himself,  so  as  to  defeat  the  writ  of 
error  L.  was  prosecuting.  The  surety.  L. ,  then 
filed  a  bill  in  chancery  to  set  aside  the  assign- 
ment and  release  ;  and  to  be  permitted  to  pros- 
ecute his  writ  of  error  in  the  name  of  the 
sheriff,  the  Court  of  Errors,  in  the  meantime, 
having  decided  in  another  *case,  that  [*42O 
the  sheriff  was  not  originally  liable  for  such 
an  escape  as  that  for  which  that  suit  was 
brought.1 

The  defendants  answered  the  bill,  and  upon 
the  hearing, 

The  Chancellor  (Kent)  held  that  the  com- 
plainant was  not  entitled  to  relief  in  chancery 
under  these  circumstances — that  where  parties 
have  made  agreements  and  arrangements  with 
a  full  knowledge  of  the  facts  of  their  case, 
chancery  does  not  undertake  to  relieve  them 
from  their  acts  and  deeds  fairly  and  deliber- 
ately done,  though  under  a  mistake  or  igno- 
rance of  the  law.  That,  therefore,  the  subse- 
quent decision  of  the  highest  court,  giving  a 
different  exposition  of  a  point  of  law  from  that 
declared  and  known  to  the  parties  at  the  time 
the  arrangement  took  place  between  them, 
could  have  no  effect  upon  the  settlement  made 

1.— See  under  title  of  "  Escape,"  the  cases  of  Jan- 
sen  and  Hilton,  10  Johns..  549 ;  and  Barry  v.  Man- 
dell,  Id.,  563. 
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by  them,  but  that  it  remained  entirely  valid. 
The  bill  was  accordingly  dismissed,  with  costs. 
But  on  appeal  from  this  decree, 

The  Court  of  Errors  reversed  it,  upon  the 
grounds  :  1.  That  the  assent  of  the  complain- 
ant, the  surety,  was  obtained  by  taking  undue 
advantage  of  his  situation  and  necessities,  and 
therefore  it  was  no  obstacle  to  the  relief  sought. 
2.  That,  admitting  his  assent  to  have  been 
duly  obtained,  yet,  as  it  did  not  appear  that  he 
assented  to  the  release  of  errors,  the  assign- 
ment could  not  affect  his  right  to  bring  a  writ 
of  error,  nor  was  his  right  affected  by  the  re- 
lease ;  for  the  sureties  to  a  sheriff  have  a  per- 
fect right  to  use  his  name  in  prosecuting  a  writ 
of  error,  a  recovery  against  the  sheriff  being 
in  effect  a  recovery  against  them.  3.  The 
court  held,  that  where  an  unconscientious  ad- 
vantage has  been  taken  of  the  situation  of  a 
party,  although  the  circumstances  do  not 
amount  to  fraud,  in  contemplation  of  law,  yet 
a  Court  of  Chancery  may  relieve. 

It  was  also  held,  that  the  plea  in  bar  of  a  for- 
mer decree  upon  the  same  matters  (see  Lyonv. 
TaUmadge,  1  Johns.  Ch.,  184),  must  state  so 
much  of  the  bill  and  answer  as  to  show  that 
the  same  point  was  in  issue  in  the  former  suit; 
and  it  seems  to  be  also  held,  that  even  if  it  had 
42 1*]  related  to  *the  same  and  not,  as  it  was 
held,  to  a  distinct  and  independent  matter — 
yet,  that  to  be  a  complete  defense  as  a  bar,  it 
must  be  pleaded  or  relied  on  in  the  answer  as 
a  bar ;  it  is  not  enough  to  produce  and  read  it 
at  the  hearing. 

The  court  also  held  in  this  case,  that  where 
two  defendants  answer  separately  to  a  bill, 
and  one  refers  to  and  adopts  the  answer  of  the 
other  as  his  own,  and  a  replication  is  filed  to 
the  answer  of  the  latter,  but  not  to  that  refer- 
ring to  and  adopting  it,  and  proofs  are  taken 
in  the  cause,  that  this  is  not  an  admission  of 
the  truth  of  the  answer  of  the  party  adopting 
the  answer  of  his  co-defendant. 

In  this  case  SPENCER,  J.,  delivering  the 
opinion  of  the  court,  says  also  :  "  This  court 
is  bound  to  decide  upon  the  justice  and  law  of 
the  case,  and  not  merely  upon  the  points  raised 

by  counsel." 

\ 
Decree  reversed,  accordingly. 


SHIPS  AND  FREIGHT. 


MUMFORD  v.  NICOLL— 20  Johns.,  611. 
In  Ch.,  4  Johns.,  Ch.,  522. 

Joint  Owners  of  Ship — Lien  of,  as  between 
each  other. 

rPHE  point,  on  which  the  decree  of  the 
JL  Chancellor  was  reversed,  was,  as  to  the 
principle  adopted  by  him,  that  the  part  owners 
of  a  ship  stand  on  the  footing  ("  nice  distinc- 
tion "  the  reporter  calls  it)  of  tenants  in  com- 
mon, and  not  as  partners  ;  and  that,  therefore, 
one  owner  having  got  into  his  possession  or  re- 
ceived the  whole  proceeds  of  a  voyage,  he  has 
no  right  to  retain  them  against  his  joint  owner 
to  reimburse  or  indemnify  himself  for  what  he 
has  paid  or  advanced  more  than  his  share  for 
the  outfits,  repairs  or  expenses  of  the  ship  for 
that  particular  voyage  or  adventure. 
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But  the  Court  of  Errors  reversed  this  part  of 
the  Chancellor's  decree,  holding,  that  though 
the  part  owners  are,  generally  *speak-  [*4-522 
ing,  tenants  in  common,  not  partners  or  joint 
tenants  ;  yet  there  may  be  a  special  partnership 
between  them  in  the  ship,  as  well  as  in  the 
cargo,  in  regard  to  a  particular  voyage  and  ad- 
venture, and  the  proceeds  arising  from  the  sale 
of  the  ship  and  cargo  and  the  profits  of  the  ad- 
venture ;  and  where  one  of  two  part  owners 
of  a  ship  and  cargo  receive  or  gets  into  his 
possession  the  whole  proceeds,  he  has  a  right 
to  retain  them  until  he  is  paid  or  indemnified 
for  what  he  has  paid  or  advanced  more  than 
his  share  ;  but  not  for  any  general  balance  of 
account  arising  from  former  and  distinct  voy- 
ages or  adventures  in  which  they  have  been 
concerned  together,  in  the  same  or  other  ships 
or  vessels,  there  being  no  general  partnership 
between  them,  and  each  adventure  creating  a 
special  partnership  by  itself,  which  terminated 
with  the  particular  adventure. 

Chancellor  Kent,  in  this  case,  followed  the 
decision  of  Lord  Eldon  in  Ex  parte  Young,  2 
Ves.  &  Bea.,  242.  Lord  Eldpn  held  that  a  part 
owner  of  a  vessel  had  no  lien  on  the  share  of 
his  co-owner  for  a  balance  which  may  be  due 
him.  

In  1  Gilpin,  460,  Hopkinson,  District  Judge, 
says :  "I  should  be  disposed  to  follow  the 
opinion  of  Lord  Eldon  in  the  case  of  Ex  parte 
Young,  3  Ves.  &  Bea. ,  242,  as  Chancellor  Kent 
did,  on  this  question  in  the  case  of  Mumfordv. 
Nicoll ;  although  a  majority  of  the  judges  in 
the  Court  of  Errors  seemed  inclined  to  support 
the  opinion  of  Lord  Hardwicke  in  the  case  of 
Doddington  v.  Hattett,  1  Ves.,  Sr.,  497,  which 
was  in  favor  of  the  lien." 

Per  HOPKINSON,  </.,  in  Pattonv.  The  Ran- 
dolph, 1  Gilpin,  460. 

In  Doddington  v.  Hallett,  Lord  Hardwicke 
held  that  "part  owners  of  a  ship,  being  tenants 
in  common  and  not  joint  tenants,  have  a 
right,  notwithstanding,  to  consider  that  as  a 
chattel  used  in  partnership  and  liable  as  part- 
nership effects  to  pay  all  debts  whatever  to 
which  any  of  them  are  liable  on  account  of  the 
ship." 

Though  Ex  parte  Young  and  Daniel  v.  Rus- 
sell,  14  Ves.,  393,  seem  to  decide  the  contrary, 
and  a  case  in  Mass.  *Supreme  Court  [*423 
(Merrill  v.  Barllett,  6  Pick.,  47)  might,  on 
mere  authority,  balance  that  of  Lord  Hard- 
wicke, yet  the  case  of  Mumford  v.  Nicoll,  as 
decided  by  our  Court  of  Errors,  seems  to  have 
settled  the  law  on  this  point,  in  our  own  State, 
as  to  the  lien  of  a  part  owner  for  the  balance 
due  him  for  his  advances  beyond  his  own  pro- 
portion or  account  of  the  ship,  where  the  lien 
is  claimed  on  a  particular  voyage  as  in  that 
case;  and  the  expression  of  Hopkinson,  J., 
that  a  majority  of  the  judges  of  the  Court  of 
Appeals  (Errors)  seemed  inclined  to  support 
the  opinion  of  Lord  Hardwicke,  in  the  case  of 
Doddington  v.  Hallett,  refers  only  to  that  part 
of  Lord  Hardwicke's  decision  which  gave  a 
lien  for  a  general  balance  on  the  voyages  and 
transactions  of  the  ship  owners,  in  favor  of 
the  creditor  owner.  But  as  to  the  lien  on  the 
particular  voyage  in  that  case,  the  Court  of 
Errors  distinctly  overruled  and  reversed  the 
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decree  of  the  Chancellor  and  sustained  the 
lien. 

From  the  opinion  of  Spencer  Ch.  J. ,  upon 
those  two  points,  the  following  extracts  will 
prove  that  he  was  inclined  to  adopt  the  rule  of 
Lord  Hardwicke  in  Doddington  v.  Hallett,  to 
its  fullest  extent,  as  to  the  lien  of  a  part  owner 
for  advances  where  there  was,  as  in  that  case, 
a  limited  special  partnership  existing  in  the 
fitting  out,  on  a  circuitous  trading  voyage  at 
the  joint  expense  of  the  parties.  He  says  : 
"  Lord  Hardwicke  perfectly  understood  the 
distinction  between  a  tenancy  in  common, 
such  as  owners  of  different  shares  in  a  ship 
have  among  themselves,  and  a  joint  tenancy, 
as  between  partners,  of  the  goods  and  stock  in 
trade.  He  meant  to  decide,  and  did  decide, 
that  a  subject  which  ordinarily  may  be  held 
as  a  tenancy  in  common,  may,  by  the  acts  of 
the  parties,  become  to  be  held  in  joint  tenancy. 
And  the  facts  of  the  agreement  to  build  the 
ship  at  their  joint  expense,  in  proportion  to 
their  shares,  and  the  agreement  to  fit  her  out 
and  victual  her  for  the  service  of  the  East 
India  Co.,  formed  in  his  judgment  such  a 
community  of  interest,  as  to  constitute  that  a 
partnership  transaction,  in  relation  to  those 
subjects,  and  thus  a  specific  lien  was  acquired 
by  those  who  contributed  more  than  their 
shares,  against  the  shares  of  the  one  who  con- 
tributed less  than  his  proportion." 

"  The  cases  cited  by  the  Chancellor,  and  on 
424*]  which  he  has  *relied  to  establish  a  con- 
trary doctrine  do  undoubtedly  strongly  im- 
pugn the  authority  of  Doddington  v.  Hallett, 
though  I  must  be  allowed  to  say,  that  the 
case  Ex  parte  Parry,  5  Ves.,  Jr.,  575,  is  very 
distinguishable  and  does  not  oppose  Lord 
Hardwicke's  opinion." 

"  It  is,  however,  to  be  observed,  that  all  the 
cases  on  which  the  decree  (in  the  case  before 
the  court)  is  founded,  are  long  since  our  Rev- 
olution, and  have  no  authoritative  influence 
here  ;  and  I  am  not  disposed  to  overrule  Lord 
Hardwicke,  supported  as  I  think  he  is,  by  Lord 
Mansfield  and  the  other  judges  who  sat  with 
him,  in  a  case  in  which  justice  and  right  re- 
quire him  to  be  supported.  The  statement  of 
this  case  shows  that  it  is  much  stronger  for 
the  appellant  than  the  case  before  Lord  Hard- 
wicke. The  vessel  here  was  owned  in  equal 
shares  and  was  fitted  out,  or  to  be  fitted  out, 
on  a  circuitous  trading  voyage  at  the  joint  ex- 
pense of  the  parties.  It  was,  therefore,  a  lim- 
ited and  special  partnership,  not  only  as  to 
cargo,  freight  and  the  profits  thereon,  but  as  to 
the  fitting  out  of  the  vessel.  The  respondents 
are  assignees  for  prior  debts,  and  are  charge- 
able with  notice,  or  at  all  events,  have  re- 
ceived the  subject,  liable  to  all  equities  between 
the  appellant  and  Stillwell.  Can  it  be  just  and 
equitable  to  deprive  the  appellant  of  his  right 
to  reimburse  himself  for  the  moneys  he  has 
been  compelled  to  pay,  as  part  owner,  for  the 
default  of  Stillwell,  in  whose  shoes  the  re- 
spondents stand  ?  I  answer,  unhesitatingly, 
that  it  would  be  inequitable  and  unjust  to 
do  so." 


Nov.  13th,  1822.  A  majority  of  the  Sena- 
tors (24  to  4)  concurred  in  the  opinion  of  Ch. 
J.  Spencer,  that  the  decree  ought  to  be  re- 
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versed  in  part  and  thus  modified:  it  was  ac- 
cordingly decreed  that  the  decree  of  the  Court 
of  Chancery  be  reversed  ;  and  that  an  account 
should  be  taken  between  the  respondents  as 
assignees  of  Stillwell,  and  the  appellant,  in  re- 
spect to  the  brig  Phoenix  and  her  cargo  and 
voyages,  &c. ,  on  the  footing  of  a  special  part- 
nership in  such  brig,  cargo  and  voyage,  and  the 
proceeds  thereof  ;  and  that  on  such  account- 
ing, the  appellant  should  be  allowed  all 
moneys  paid  by  him  more  than  his  proportion 
for  repairs  to  The  Phoenix,  in  *fitting  [*425 
her  out  for  the  voyage,  and  also  for  what  he 
had  paid  more  than  his  proportion  of  her  out- 
fit in  ship-chandlery  or  otherwise,  excluding 
from  such  accounts  any  former  or  other  voy- 
age in  any  other  vessel  or  vessels." 

Question  of  costs  reserved. 


P.  and  G.  LORILLARD  ».  PALMER  ET  AT,. 
16  Johns.,  348. 

PALMER  v.  LORILLARD— 15  Johns. ,   14. 

Ships  and  FretgJit — Blockade. 

THIS  was  an  action  of  assumpsit  for  the  non- 
delivery of  a  quantity  of  tobacco,  shipped 
on  board  a  schooner  lying  in  the  port  of  Rich- 
mand,  Va.,  in  Jan.,  1813,  by  the  plaintiff's 
agent.  About  the  27th  of  the  same  month, 
the  vessel  sailed  for  N.  Y.,  and  Feb.  2  the 
master  came  to  anchor  in  Hampton  Roads,  for 
the  purpose  of  ascertaining  whether  he  could 
safely  proceed  to  sea — there  being  at  that  time 
a  British  squadron  blockading  the  Chesapeake, 
through  which  the  vessel  must  necessarily 
pass.  When  he  had  ascertained  the  impossi- 
bility of  getting  to  sea  without  being  captured, 
and  the  danger  of  remaining  in  Hampton 
Roads,  by  the  advice  of  Captain  Stewart  of 
the  U.  S.  Navy,  commanding  at  that  station, 
he  put  into  Norfolk  and  there  remained  until 
about  Mar.  7,  when,  on  account  of  the  increase 
of  the  British  squadron,  it  was  deemed  un- 
safe to  remain  at  Norfolk,  and  he  returned 
with  the  vessel  to  Richmond,  where  she  ar- 
rived on  the  15th  of  that  month.  She  con- 
tinued there  until  Sept.  21,  when,  in  conse- 
quence of  a  violent  storm  and  freshet  in  the 
river,  she  was  sunk  at  the  wharf,  without  any 
fault  or  negligence  of  the  defendants  or  their 
agents,  and  the  tobacco  in  question  was 
wholly  spoiled  and  ruined.  At  the  time  the 
bill  of  lading  was  signed,  it  was  not  known  at 
Richmond  that  the  Chesapeake  was  blockaded, 
nor  was  it  known  by  the  master  or  the  defend- 
ant; and  in  fact  the  blockade  did  not  then 
exist;  but  it  continued  without  intermission, 
from  the  time  the  vessel  attempted  to  sail  on 
her  voyage,  until  after  she  was  lost.  Sept.  16, 
*after  her  return  to  Richmond,  the  [*426 
agent  of  the  plaintiffs  demanded  the  tobacco 
of  the  master  for  the  purpose  of  forwarding  it 
to  N.  Y.  by  land,  and  he  refused  to  deliver  it, 
unless  on  being  paid  half  freight.  Verdict 
for  the  plaintiffs  for  the  invoice  price  of  the 
tobacco,  with  interest,  subject  to  the  opinion 
of  the  court ;  on  the  motion  for  a  new  trial, 
THOMPSON,  Ch.  J.,  delivered  the  opinion  of 
the  court.  •  He  said : 
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"The  only  question  in  the  case  is,  whether 
the  master  was  bound  to  comply  with  the  de- 
mand, without  receiving  the  half  freight 
claimed. 

I  know  of  no  principle  of  law  on  which 
half  freight  could  be  claimed.  The  defendant 
had  a  right  to  demand  full  freight  or  none  at 
all.  But  I  think  no  freight  could  be  claimed. 
Although  the  right  to  freight  commences  on 
the  loading  of  the  goods,  it  is  a  defeasible  right, 
depending  on  the  success  of  the  voyage  ;  and 
in  case  no  part  of  the  iter  is  performed  to  any 
beneficial  purpose,  no  freight  is  earned.  (3 
Johns.  Ch.,  97.)  If  the  ship  owner  is  deter- 
mined to  have  his  freight,  he  must  forward 
the  goods.  It  is  upon  the  delivery  of  the 
cargo  that  the  right  to  freight  depends,  unless 
such  delivery  is  waived,  and  some  new  con- 
tract is  made  respecting  it.  If  the  ship  owner 
will  not  or  cannot  carry  on  the  cargo,  the 
freighter  is  entitled  to  receive  his  goods  again 
without  paying  any  freight.  (Hunter  v. 
Prinsep,  10  East,  393.)  'It  is  well  settled, 
that  by  the  blockade  of  the  port  of  discharge, 
a  charter-party  is  dissolved,  and  all  claim  to 
freight  under  it  gone.'  (Scott  v.  Libby,  2 
Johns,  336.)  The  effect  of  the  blockade  upon 
the  bill  of  lading  is  very  much  the  same  as 
upon  a  charter-party.  If  an  action  of  trover 
could  have  been  sustained  for  the  tobacco 
without  paying  the  freight,  it  must  follow  as 
a  matter  of  course  that  the  defendants  are 
responsible  for  the  loss  ;  because  they  were  in 
default  in  not  delivering  the  tobacco  when 
demanded."  Judgment  for  plaintiff.  On  writ 
of  error  brought, 

The  Court  of  Errors  held  that  the  contract 
of  affreightment  was  not  dissolved  by  the 
hostile  blockade  of  the  port  of  departure,  the 
performance  of  it  is  merely  suspended  ;  and 
the  ship  owner  or  master  may  detain  the 
427*]  goods,  until  he  *can  prosecute  his 
voyage  with  safety,  or  the  freighter  may  de- 
mand his  goods  on  tendering  the  freight. 

The  court  held  further,  that  it  is  only  when 
the  voyage  is  broken  up  on  the  part  of  the 
ship  owner  or  master,  or  the  completion  of  it 
becomes  unlawful,  that  the  contract  is  dis- 
solved. 

But  the  court  also  held,  that  as  the  special 
verdict  found  "  that  the  vessel  was  sunk  and 
the  cargo  lost,  and  without  any  default  of  the 
defendants  or  their  agents,  the  goods  were 
wholly  spoiled  and  lost,"  that  if  the  plaintiffs 
had  a  cause  of  action  they  could  not  recover  in 
that  form  of  action,  as  the  jury,  by  their 
special  verdict  had  negatived  the  gravamen 
alleged,  to  wit :  the  negligence  of  the  defend- 
ants ;  and  that  the  Court  of  Errors  could  not 
look  to  any  other  facts,  than  those  found  by 
the  jury.  But  the  plaintiffs  had  no  cause  of 
action,  since  the  contract  was  not  dissolved, 
and  the  defendant  had  a  right  to  retain  the 
goods  until  he  could  proceed  on  his  voyage,  or 
the  plaintiffs  tendered  the  freight  or  the  con- 
tract was  rescinded  by  mutual  agreement. 

See,  as  to  8.  P.  Ogden  v.  Barker,  18  Johns, 
87,  where  Spencer,  Ch.  J.,  says:  "The  leading 
facts  in  this  case  are  so  entirely  like  those  in 
Palmer  v.  LoriUard,  that  there  is  no  dis- 
tinguishing the  two  cases.  To  that  decision 
we  are  bound  to  submit. " 

In  Stoughton  v.  Happallo,  3  Serg.  &  R. ,  559, 
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this  question  as  to  the  the  effect  of  a  blockade 
in  dissolving  a  contract  of  charter-party  is 
raised.  Tilghman,  Ch.  J.  says  it  is  a  difficult 
question,  but  that  it  was  not  necessary  to 
decide  it  in  that  case,  and  the  court  gave  no 
opinion  upon  it. 


In  the  case  of  Palmer  v.  Lorillard,  on 
the  question  as  to  the  form  of  action  —  that  it 
should  have  been  trover  and  not  assumpsit,  so 
as  to  sustain  a  judgment  on  the  facts  found 
by  special  verdict,  Chancellor  KENT,  who  de- 
livered the  opinion  of  the  court  says  :  "  How 
this  point  came  to  be  omitted  in  the  Supreme 
Court  I  do  not  know.  The  .  question  before 
us  arises  upon  the  special  verdict,  in  which  we 
can  not  avoid  comparing  the  verdict  with  the 
declaration.  Nor  do  I  think  that  (his  case 
comes  within  the  rule  that  an  objection  not 
*taken  in  the  court  below,  cannot  be  [*428 
taken  here.  That  rule  was  only  intended  to 
be  applied  to  objections  that  the  party  may  be 
deemed  by  his  silence  to  have  waived,  and 
which  when  waived,  still  leave  the  merits  of 
the  case  to  rest  with  the  judgment.  But  if  the 
foundation  of  the  action  has  manifestly  failed, 
we  cannot,  without  shocking  the  common 
sense  of  justice,  allow  the  recovery  to  stand." 

The  judgment  was  unanimously  reversed. 

The  reporter  adds  this  note  :  "  Though  the 
whole  court  were  for  the  reversal,  yet  a  few  of 
the  members  confined  their  opinion  to  the  first 
point  (as  to  the  finding  of  no  negligence  by 
the  special  verdict);  a  great  majority  however 
concurred  with  the  Chancellor  generally,  that 
the  judgment  ought  to  be  reversed  on  both 
points." 


VAN  BOKKELIN 

v. 
INGERSOLL— 5  Wend.,  315. 

In  S.  Ct.,  7  Cow.,  670. 

Shipping — Freight — Master  and  Owner — Lien. 

THIS  was  an  action  of  trover  brought  by  the 
master  of  a  ship  engaged  in  foreign  trade 
against  a  party  to  whom  he  had  delivered 
goods  for  safe  keeping,  upon  the  freight  for 
which  he  claimed  a  lien  for  the  amount  of  ad- 
vances and  liabilities  on  account  of  the  ship 
on  the  voyage  then  just  terminated.  The 
bailee,  without  the  master's  permission,  de- 
livered the  goods  by  direction  of  the  owner  to 
the  consignee,  on  his  paying  the  freight  to  the 
owner.  The  relation  between  the  owner  and 
master  of  a  ship  as  to  the  liabilities  of  each  on 
account  of  supplies  and  advances  on  her  ac- 
count, and  the  lien  of  the  master  for  his  freight 
were  considered  by  the  Supreme  Court,  and  it 
will  be  seen  that  their  decision  was  held  correct 
by  the  Court  of  Errors  as  to  the  following 
points  decided  by  them. 

1.  That  a  master  of  a  vessel  may  collect  the 
freight  ;  but  this  is  a  right  not  for  his  own 
benefit,  but  as  agent  of  the  owner.  The 
master  has,  therefore,  no  lien  on  the  cargo,  as 
against  the  owner,  by  which  to  secure  an  ex- 
clusive or  general  *right  to  receive  the  [*429 
freight  as  master  ;  but  a  payment  of  freight 
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to  the  owner  will  discharge  the  goods,  and  is 
a  complete  defense  against  the  master  in  an 
action  for  freight  against  the  consignee.  • 

2.  That  bom.  owner  and  master  are  liable 
for  all  supplies  and  advances  made  for  the  use 
•of  the  vessel  on  the  contract  of  the   master, 
unless  credit  is  given  to  either  conclusively ; 
and  that  this  extends  as  well  to  supplies  fur- 
nished by  a  consignee  of  the  vessel  as  to  others. 

3.  That  the  master  has  a  lien  on  the  cargo 
and  freight,  co-extensive  with  his  advances  or 
liabilities  for  the  use  of  4,he  ship,  and  actual 
advances  are  not  necessary  to  create  the  lien. 
Mere  liability  without  payment  is  sufficient. 

4.  That  the  ship  having  earned  freight  on  a 
voyage  directed  by  a  pretended   owner,  but 
who.  in  fact,   had   no  title  to  her  and  was  a 
tortt'easor  in   getting  possession  of  her,  and 
from  whom  she  was  taken,  and  the  possession 
restored  to  the  true  owner,  by  the  decree  of  a 
•court  of    admiralty ;    yet    the    true    owner, 
especially  if  he  receive  the  freight,  is  bound  to 
indemnify  the  master  against  the  liability  in- 
curred by  him  on  account  of  the  vessel ;  and 
the  master  has  a  lien  on  the  cargo  and  freight, 
which  he  may  retain  or  control  to  coerce  the 
payment  to  him  of  the  amount  of  his  advances, 
liabilities  and  primage.     That  the  bailee  of  a 
part  of  the  cargo  subject  to  such  lien,  which  was 
placed  in  store  with  him  by  the  master  to  keep 
for  him,  having  delivered  it  to  the  consignee 
on  his  paying  the  freight  to  the  owner,  was 
liable  to  the  master  in  trover  for  the  amount 
of  his  lien  ;  and  such  a  delivery  of  goods  by  a 
bailee,  for  safe  keeping,  does  not  destroy  the 
lien  of  the  bailor  ;  and  that  the  right  of  lien  in 
goods,  is  such  a  special  property  in  them  as 
will  support  an  action  of  trover,  although  the 
act  of  delivery  or  conversion  is  done  under  the 
authority  of  the  general  owner. 

5.  The  Supreme  Court  also  held,  that  a  per- 
son to  whom  the  master  was  liable,  for  ad- 
vances on  account  of  the  ship,  was  a  compe- 
tent witness  for  the  master  in  a  suit  to  enforce 
his  lien.     The    objection    goes    only    to    his 
•credibility. 

These  conclusions  of  the  Supreme  Court 
'(see  7  Cow.,  670,  et  seq.)  were  not  disturbed  by 
the  Court  of  Errors,  but  expressly  affirmed. 
The  reversal  was  on  a  point  to  which  ap- 
43O*]  parently  *the  attention  of  the  Supreme 
Court  was  not  particularly  called.  The  jury 
had  found  a  special  verdict  in  the  case,  and 
among  the  items  which  they  allowed  the  mas- 
ter in  the  amount  of  his  lien,  if  the  court 
should  find  him  entitled  on  the  facts  pre- 
sented by,  to  a  recovery,  was  an  item  for  $140 
wages  duo  the  master.  The  judgment  rend- 
ered in  the  Supreme  Court  included  this  item, 
and  this  was  the  only  ground  on  which. 

The  Court  of  Errors  reversed  the  judgment. 
On  the  question  being  put,  it  appeared  that 
the  members  of  the  court  were  unanimously 
-of  opinion  that  the  judgment  of  the  Supreme 
Court  was  erroneous,  in  allowing  the  master 
to  recover  for  his  wages,  but  that  for  the  resi- 
due the  judgment  was  right. 

Whereupon,  a  question  arose  whether  the 
judgment  of  the  Supreme  Court  could  be 
.affirmed  in  part  and  reversed  in  part  ;  and  at 
a  subsequent  day, 

The  Chancellor  stated  the  rule  to  be,  that 
when  distinct  judgments  are  given  by  the  court 
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below,  as  for  instance  a  judgment  for  dam- 
ages, and  a  judgment  for  costs  ;  one  may  be 
reversed  and  the  other  affirmed  ;  but  when  the 
judgment  is  entire  there  must  be  a  total  affirm- 
ance or  reversal.  (»  Johns.,  Ill,  558  ;  12  Id., 
340.  434;  13  Id.,  460;  14  Id.,  417.)  In  the 
special  verdict  in  this  case,  the  jury  have  stated 
the  several  amounts  of  the  several  items,  but 
yet  if  the  Supreme  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover,  they 
assessed  the  damages  at  a  gross  sum,  and  for 
that  sum  the  court  had  given  judgment.  The 
judgment,  therefore,  as  to  the  damages,  was 
entire,  and  there  must  be  a  total  reversal,  with 
directions  to  the  Supreme  Court  to  award  a 
venire  de  novo,  so  that  the  jury  on  the  second 
trial  might  be  instructed  not  to  allow  for  the 
master's  wages  in  the  verdict  that  they  should 
pronounce. 

It  was,  thereupon,  allowed  that  the  judg- 
ment of  the  Supreme  Court  must  be  reversed 
in  toto,  with  costs ;  whereupon  a  decree  was 
entered  to  that  effect  by  consent  of  parties,  the 
following  addition  being  made  thereto.  "That 
a  venire  de  novo  be  awarded  by  the  Supreme 
Court,  unless  the  defendant  in  error  remit 
$140  (amount  of  the  master's  wages),  with 
interest,  &c.,  and  if  he  do  so,  that  [*43l 
the  Supreme  Court  give  judgment  for  the 
residue  of  the  damages  included  in  the  verdict, 
with  costs  in  the  Supreme  Court." 


STATUTE  OP  FRAUDS. 


PARKHURST,  Appellant, 

v. 
,  Respondent— 14  Johns.,  15. 

In  Ch.,  1  Johns.,  Ch.,  273. 

• 

Parol  Contract,  for  Sale  of  Lands — Specific  Per- 
formance, where  Improvements  were  Made,  or 
Compensation  for  Improvements — Parol  Evi- 
dence, to  Supply  Defect  of  Written  Agreement. 

THE  appellants  filed  their  bill  against  the 
respondent  for  a  specific  performance  of  a 
contract  to  sell,  or  lease  in  fee,  a  tract  of  wild 
land  to  them,  when  his  title  should  be  perfected 
by  a  partition  of  the  premises.  The  appel- 
lants had  entered  upon  the  land,  under  an  as- 
signment of  a  license,  given  by  the  respondent, 
to  occupy  and  improve  the  lands  ;  they  after- 
ward surrendered  the  license  to  the  respondent, 
and  took  a  written  memorandum,  authorizing 
them  to  possess  the  land,  and  promising  them 
the  preference  to  purchase  or  lease  it.  It  was 
proved  that  the  respondent  had,  at  various 
times,  encouraged  the  appellants  to  build  and 
make  improvements  on  the  land,  by  assurances 
that  no  advantage  should  be  taken  of  their 
labor,  and  that  when  his  title  was  perfected, 
they  should  have  a  lease  in  fee  or  a  deed,  at 
the  rate  at  which  wild  lands  were  selling. 
After  his  title  was  perfected,  the  respondent 
refused  to  convey,  and  brought  ejectment 
against  the  vendees. 

The  Chancellor  (Kent)  held  that  the  agree- 
ment as  set  forth  in  the  written  memorandum 
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referred  to,  and  as  it  appeared,  from  the  parol 
evidence  in  the  cause,  were  not,  even  with  the 
alleged  part  performance  by  improvements, 
sufficient  to  take  the  case  out  of  the  Statute  of 
432*1  Frauds,  so  far  as  regarded  *a  decree 
for  specific  performance ;  that  the  written 
memorandum  was  uncertain  and  defective, 
and  did  not  give  the  parties  mutual  remedies  ; 
and  that  as  one  party  only  was  bound  by  it, 
a  specific  performance  would  not  be  decreed. 
But  he  held,  also,  that  the  bill  might  be  re- 
tained for  the  purpose  of  affording  the  party 
a  reasonable  compensation  for  the  beneficial 
and  lasting  improvements  he  may  have  made 
upon  the  land  ;  and  made  a  decree  accordingly. 
On  appeal  from  this  decree, 

The  Court  of  Errors  reversed  the  decision — 
the  court  holding,  that  the  appellants  having 
gone  on  the  land,  and  under  a  written  mem- 
orandum made  improvements,  that  was  a  suffi- 
cient part  performance  of  the  agreement  to 
take  it  out  of  the  Statute  ;  and  that,  although 
the  memorandum  of  the  agreement  was  uncer- 
tain in  its  terms,  yet,  as  a  part  performance 
was  made  the  basis  of  the  claim  to  a  specific 
performance  of  it,  parol  evidence  might  be 
connected  with  the  memorandum  in  writing, 
for  the  purpose  of  making  out  the  contract  ; 
and  there  being  satisfactory  evidence  of  an 
agreement,  independently  of  the  memoran- 
dum, the  conduct  of  the  respondent  was  held 
to  be  unfair,  and  such  a  fraud  on  the  appel- 
lants as  to  justify  a  decree  for  a  specific  per- 
formance. 

lip' The  general  principle  in  regard  to  a 
memorandum  in  writing  for  the  sale  of  lands, 
as  recognized  by  the  Chancellor  in  this  case — 
"  that  to  be  valid,  it  must  not  only  be  signed 
by  the  party  to  be  charged,  but  must  contain 
the  essential  terms  of  the  contract,  expressed 
with  such  clearness  and  certainty,  that  they 
may  be  understood  from  the  writing  itself,  or 
some  other  paper  to  which  it  refers,  without 
the  necessity  of  resorting  to  parol  proof  " — is 
not  questioned  in  or  impaired  by  this  decision 
of  the  Court  of  Errors  decreeing  the  specific 
performance.  The  court  held  that  the  only 
use  of  the  memorandum,  in  the  case,  was  to 
show  that  the  appellants  took  possession  with 
the  consent  of  the  respondent,  and  were  not 
intruders. 


433*]      *DAVIS  AND  BROOKS 

v. 

SHIELDS— 26  Wend.,  341  to  366. 
In  S.  Ct.,  24  Wend.,  324. 

Statute  of  Frauds— Sale  of  Goods  and  Chattels 
— Memorandum  of  Contract. 

THE  defendant  in  error  brought  an  action  of 
assumpsit  in  the  Superior  Court  of  the 
City  of  N.  Y.,  for  the  non-delivery  of  fifty 
tons  of  iron,  purchased  by  him  of  the  plaint- 
iffs in  error.  The  purchase  was  made  Jan. 
21,  1826,  of  a  broker  of  the  defendant,  who 
made  the  following  memorandum  of  the  con- 
860 


tract  of  sale  in  a  book  kept  by  him  for  that 
purpose:  "Jan.  21st.  Sold  this  day  U> 
George  W.  Shields,  on  account  of  Davis  and 
Brooks,  fifty  tons  of  English  bar  iron — say  25- 
tons,  one  and  three  quarters  by  one  and  a  half; 
25  tons,  one  and  three  quarters  by  five  eighths; 
50  tons  at  $70  to  arrive  on  board  brig  Anna  ; 
said  iron  to  be  in  good  order,  or  no  sale."  The 
broker  communicated  the  sale  to  the  defend- 
ants," but  no  sale  note  was  delivered  to  the 
parties.  The  iron  was  shipped  on  board  the 
brig  Anna,  and  the  invoice  and  bill  of  lading 
dated  Oct.  30,  1835,  were  received  by  D.  and 
B.,  Dec.  4,  but  the  brig  did  not  arrive  until 
the  middle  of  April,  1836,  when  the  price  of 
iron  had  advanced  to  $98  per  ton.  April  27, 
the  defendant  in  error  tendered  a  note  for 
$3,500  at  six  months  for  the  iron,  according  to- 
the  terms  of  payment  agreed  upon  between 
the  broker  and  himself  ;  which  D.  and  B.  de- 
clined to  receive.  He  then  tendered  the  cash, 
and  demanded  the  iron,  but  the  plaintiffs  in 
error  refused  to  receive  either,  or  to  deliver  the 
iron.  The  usual  passage  of  ships  carrying 
iron  was  proved  to  be  from  30  to  70  days. 

On  the  trial  of  the  cause,  it  was  insisted  for 
the  defendants  that  the  memorandum  of  the 
broker  was  not  a  sufficient  note  of  the  contract 
within  the  Statute  of  Frauds,  as  it  did  not  con- 
tain the  agreement  as  to  the  time  of  payment, 
nor  that  of  arrival  in  reasonable  time,  and  was 
not  subscribed.  The  Chief  Justice  of  the  Su- 
perior Court  charged  the  jury  that  the  memo- 
randum was  sufficient,  and  that  the  plaintiff 
*was  entitled  to  recover.  Verdict  for  [*434 
plaintiff.  Charge  excepted  to  by  the  defend- 
ants ;  and  on  error  brought, 

The  Supreme  Court  affirmed  the  judgment 
of  the  Superior  Court.  (See  24  Wend. .  324.) 
But  on  error  to  this  court, 

The  Court  of  Errors  held  that  the  memoran- 
dum was  not  sufficient  within  the  Statute,  as 
it  was  not  "  subscribed  by  the  party  to  be 
charged  thereby" — the  name  of  the  party  not 
being  signed  below,  or  at  the  end  of  the  mem- 
orandum, and  that  the  mere  mention  of  the 
names  of  the  parties  sought  to  be  charged,  in 
the  body  of  the  memorandum,  though  good 
enough  before  the  Rev.  Stat.,  was  not  since 
then  sufficient  to  bind  the  parties. 

It  was  further  held,  that  as  the  entry  in  hi& 
sale  book  varied  from  the  contract  actually 
made,  neither  party  was  bound,  as  no  note  or 
memorandum  of  the  contract  could  be  said  to 
be  reduced  to  writing :  and  this,  although  the 
stipulation  for  six  months  credit  and  for  the 
arrival  of  the  iron  in  reasonable  time,  were 
for  the  benefit  of  the  purchaser,  and  he  elected 
to  waive  them  on  its  arrival. 

It  was  also  held,  that  to  render  a  contract 
valid  under  the  Statute,  it  is  enough  if  the 
note  or  memorandum  be  subscribed  by  the 
party  sought  to  be  charged  thereby,  or  by  hi* 
authorized  agent ;  and  that  it  is  not  necessary 
that  both  parties  to  an  agreement,  should  sub- 
scribe their  names. 

The  Chancellor  and  Senator  Verplanck  de- 
livered opinions  to  the  foregoing  effect ;  and 
the  judgment  was  reversed,  by  a  vote  of  all  the 
members  of  the  court  present  at  the  argument, 
except  Senator  Paige,  who  voted  for  affirm- 
ance. 
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MILLER 

v. 

SMITH'S    EXECUTORS— 16    Wend.,    425. 
In  S.  Ct.,  14  Wend.,  190. 

Presumption    of  payment  of  Judgment  after 
Twenty  Years. 

A  CASE  was  agreed  upon  by  the  parties  to 
this  suit,  in  the  Supreme  Court,  stating 
that  the  judgment  on  which  an  action  of  debt 
was  brought  in  1833  was  rendered  against  the 
defendant  Miller,  in  that  court,  in  Aug.,  1805  ; 
that  he  had  at  all  times  been  possessed  of  prop- 
erty within  this  State,  and  was  at  all  times  able 
to  pay  the  said  judgment.  The  defendant  in- 
sists that  it  has  been  paid,  and  relies  on  the 
§  resumption  arising  from  lapse  of  time  as  evi- 
ence  of  payment,  until  something  be  shown 
on  the  part  of  the  plaintiff  to  repel  the  pre- 
sumption. The  plaintiff  denies  that  the  doc- 
trine of  presumption  is  applicable  to  a  judg- 
ment. 

The  Supreme  Court  held,  that  at  common 
law,  presumption  of  payment  does  not  attach 
to  a  judgment,  although  there  be  no  evidence 
of  partial  payments  or  of  acknowledgments  of 
indebtedness"  within  twenty  years.  They  also 
held,  that  the  presumption  of  payment  which, 
by  Statute  of  1821,  attaches  to  judgments  after 
twenty  years,  introduced  a  new  principle  into 
the  law  of  this  State;  that  previously  such  pre- 
sumption applied  only  to  sealed  instruments  ; 
that  this  case  was  not  within  the  Statute  of 
1821,  as  the  presumption  will  not  attach  to 
judgments  rendered  anterior  to  that  act,  until 
twenty  years  from  its  passage.  That  the  pro- 
vision of  the  R.  S.  (2  R.  S.  301,  sec.  46),  is  but 
a  revision  of  that  of  1821,  and  does  not  go 
behind  it  in  its  operation  and  was  not  intended 
to  be  retrospective.  Judgment  for  plaintiff. 
The  defendant  brought  error. 

In  the  Court  of  Errors,  the  case  was  pre- 
sented to  the  court  as  it  stood  upon  the  trial  of 
the  case,  and  some  additional  facts  were  con- 
tained in  the  bill  of  exceptions  ;  the  defend- 
43O*]  ant  *having  offered  to  prove  that,  on 
the  day  of  the  docketing  of  the  judgment,  an 
execution  issued  thereon  to  the  sheriff  of  the 
County  of  Onondaga,  where  he  then  resided  ; 
that  the  sheriff  was  dead,  his  family  removed, 
and  that  the  execution  had  not  been  returned 
by  the  sheriff  ;  which  evidence  being  objected 
to,  the  judge  rejected,  and  the  defendant's 
counsel  excepted. 

The  Court  of  Errors  held,  that  at  common 
law  the  presumption  of  payment,  after  a  lapse 
of  twenty  years,  applies  as  well  to  judgments 
as  to  bonds,  mortgages  and  other  specialties. 

In  an  action  of  debt,  on  judgment  brought 
after  a  great  lapse  of  time  subsequent  to  the 
entry  of  judgment,  it  was  held  that,  in  support 
of  a  plea  of  payment,  it  is  admissible  to  show 
that  an  execution  was  issued  upon  the  judg- 
ment, shortly  after  its  entry;  that  the  defend- 
ant was  at  the  time  owner  -and  possessor  of 
property  amply  sufficient  to  pay  the  debt; 
that  the  plaintiff  directed  the  officer  to  proceed 
without  delay  ;  that  the  officer  has  been  dead 
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for  many  years,  and  that  Ihe  execution  had 
not  been  returned  to  the  proper  office  ;  and 
further,  that  such  facts  unexplained,  and  not 
rebutted  by  evidence  on  the  part  of  the  plaint- 
iffs, would  warrant  a  jury  to  find  in  favor  of 
the  defendant,  and  because  such  evidence  was 
rejected,  a  new  trial  was  granted. 

Judgment  of  Supreme  Court  reversed,  by  vote  of 
22  to  2,  and  venire  de  novo  awarded. 

See  opinions  of  Chancellor  and  of  Senator 
Maison,  and  note  of  reporter,  16  Wend.,  425, 
426. 


*STKEETS  AND  HIGHWAYS.     [*43T 


THE  PEOPLE,  ex  rel.  HOYT, 

v. 

THE  SUPERVISORS  OF  KINGS  COUNTY 
16  Wend.,  520. 

Authority  of  Supervisors  to  Review  Assessment  of 
Damages  by  a  Jury,  on  laying  out  Highways 
in  Suffolk,  Queens  and  Kings  Counties- — 
Mandamus. 

IN  ERROR.  A  jury  having  been  called  to- 
assess  damages  on  the  laying,  out  of  a  high- 
way in  Kings  Co..  and  having  assessed  the  re- 
lator's  damages  at  $1,450,  the  Board  of  Super- 
visdVs  was  required  to  lay  a  tax  upon  the  town 
of  Brooklyn  according  to  the  requirements  of 
the  "  Act  Regulating  Highways  and  Bridges 
in  the  Counties  of  Suffolk,  Queens  and  Kings," 
passed  Feb.  23,  1830.  The  Board  having  de- 
clined to  do  so,  and  proceeded  to  review  the 
verdict  of  the  jury,  an  alternative  mandamus 
was  issued,  directing  them  to  impose  a  tax  to- 
satisfy  the  relator's  damages,  or  to  show  cause, 
&c.  Upon  a  return  to  the  writ  setting  forth 
the  above  facts,  and  relying  for  their  course 
on  the  case  of  The  People  v.  The  same  Defend- 
ants, 7  Wend.,  530,  and  on  demurrer  to  the  re- 
turn ;  the  Supreme  Court  gave  judgment  for 
the  defendants  upon  the  principles,  and  for 
the  reasons  given  in  that  case.  On  writ  of 
error, 

The  Court  of  Errors  reversed  the  judgment, 
holding  that  the  Supervisors  in  those  counties, 
under  the  Act  in  question,  had  no  power  to  ex- 
amine into  the  principles  on  which  the  jury 
proceeded  in  making  their  assessment,  or  into 
its  fairness  or  justice.  The  Chancellor  was  of 
opinion  that  the  general  Act  in  relation  to 
highways,  which  gives  the  Supervisors  power 
to  "examine  into  the  principles  on  which 
such  assessments  are  made,  and  to  increase  or 
reduce  the  damages  as  in  their  judgment 
should  be  just  and  reasonable"  (1  R.  S.,  515, 
sec.  69),  did  not  apply  to  those  counties,  and 
that  the  difference  in  the  phraseology  of  the 
two  Acts  was  designed  with  the  express  view 
to  continue  their  local  law  as  it  existed  at  and 
*before  the  passage  of  the  Act  of  Feb.  [*43& 
23,  1830,  so  that  the  verdict  of  the  jury  should 
be  final  and  conclusive,  as  well  in  respect  to- 
the  town  as  the  individual  whose  land  wa» 
taken  ;  and  that  the  Supervisors  were  bound 
to  allow  the  whole  amount,  and  to  levy  a  tax 
accordingly. 
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All  the  members  of  the  Court,  with  one  excep- 
tion, 15  being  present,  voted  to  reverse  the  judg- 
ment. 


The  case  of  The  People  v.  Tlie  Super- 
visors of  Kings  Co.,  referred  to  above,  was  a 
case  where  the  Commissioners  of  Highways  of 
the  town  of  Brooklyn  had  also  caused  the 
damages  of  the  owners  of  lands  taken  for  a 
highway  to  be  assessed  by  a  jury.  The  Super- 
visors returned  to  the  alternative  mandamus, 
that  the  road  was  not  required  for  the  town  of 
Brooklyn  ;  that  two  of  the  Commissioners 
were  interested  in  the  laying  out  of  the  road, 
and  that  the  damages  were  exorbitantly  high, 
&c.  On  the  motion  for  a  peremptory  man- 
damus, 

The  Supreme  Court  held  that  the  Supervis- 
ors were  not  concluded  by  the  assessment  of  a 
jury  or  the  liquidation  of  the  Commissioners, 
but  might  reduce  the  amount  certified,  and 
direct  the  balance  only  to  be  collected. 

The  court  further  held  that  the  Supervisors 
have  no  authority  to  inquire  into  the  regularity 
of  the  proceedings  of  the  Commissioners,  which 
can  only  be  reviewed  upon  certiorari. 

This  decision  of  the  Supreme  Court  is,  there- 
fore, as  to  tlie  question  of  reviewing  and  reducing 
the  assessment,  entirely  reversed  by  tlie  above  case 
in  the  Court  of  Errors. 


439*]  *MURRAY  v.  GRAHAM  ET  AL.— 22 
Wend.,  559. 

In  Ch.,  6  Paiire,  622. 

Assessment  for  Opening  Streets,  where  Vender 
has  bounded  the  Lots  sold,  on  one  of  the  Pub- 
lic Streets  not  yet  opened  —  Jurisdiction  of 
Chancery  to  relieve  against  Improper  Assess- 
ments, where  Party  did  not  Oppose  Confirma- 
tion. 

THE  bill  in  this  case  was  filed  by  the  com- 
plainant to  be  relieved  from  an  assessment 
upon  his  propertv  for  the  expense  of  opening 
Twelfth  St.  in  the  City  of  K  Y.  The  de- 
fendant Graham  was  formerly  the  owner  of 
the  lots,  and  in  the  deeds  conveying  them  to 
the  complainant  Murray,  reference  was  made 
to  that  street,  not  yet  opened,  and  the  lots  de- 
scribed in  the  deeds  as  fronting  on  it.  The 
Corporation  of  N.  Y. ,  who  were  also  defend- 
ants to  the  bill,  proceeded  shortly  after  the 
purchase  to  open  the  street ;  and  the  Commis- 
sioners allowed  to  Graham's  trustee  the  full 
•value  of  the  land  taken  for  it,  and  the  amount 
thus  allowed  to  Graham  was  assessed  against 
Murray,  as  a  benefit  accruing  to  his  lots  by 
the  improvement.  The  complainant  objected 
before  the  Commissioners,  but  suffered  the  re- 
port to  be  confirmed  by  the  Supreme  Court 
without  appearing  to  oppose.  The  amount  of 
the  assessment  was  then  paid  to  Graham's 
trustee.  The  cause  came  before 

The  Vice-Chancellor  of  the  First  Circuit, 
who  decreed  that  the  legal  title  to  the  land 
covered  by  the  street,  was  held  by  Graham, 
subject  to  the  right  of  the  complainant  to  have 
it  opened  and  kept  open  as  a  public  street ; 
and  that  his  damages  for  taking  the  land  were 
merely  nominal  ;  and  he  ordered  a  reference 


to  ascertain  what  part  of  them  were  allowed 
to  Graham's  trustee  for  .the  land  in  front  of 
the  lots  of  complainant,  and  how  much  was 
assessed  upon  them,  reserving  all  other  ques- 
tions, &c. 

From  this  decree  the  defendant  Graham  ap- 
pealed to  the  Chancellor,  who  held  as  follows  : 

1.  The  purchaser's  lots  being  bounded  upon 
one  of  the  *public  streets  in  the  City  [*44O 
of   N.  Y.,  as   laid  down  upon  the  Commis- 
sioner's map  and  plan  of  the  City,  he  was  not 
liable  to  be  assessed  for  the  purpose  of  com- 
pensating the  vendor  for  the  land  taken  for 
the  street.      But  he  must  insist  upon  his  right 
of  exemption  before  the  Commissioners,  and 
if  they  decide  against  him,  he  must  oppose  the 
confirmation  of  their  report  by  the  Supreme 
Court. 

2.  That  where  he  neglects  his  remedy  in 
opposing  such  confirmation,  chancery  has  no 
jurisdiction  to  grant  him  relief.     Such  errors 
of  the  Commissioners,  upon  opening  streets  in 
the  City  of  N.  Y.,  cannot  be  corrected  by  a 
collateral  suit  in  chancery,  except  in    cases 
where  no  adequate  relief  could  be  had  in  the 
mode   pointed   out    by  statute.     (Turner  v. 
Williams,  10  Wend.,  139.) 

The  Chancellor  accordingly  reversed  the 
Vice- Chancellor's  decree,  and  ordered  the  bill 
to  be  dismissed,  but  without  costs  as  to  C.  M. 
Graham,  saying,  "as  he  has  possession  of  a 
large  sum  of  complainant's  which  he  is  per- 
mitted to  retain  on  technical  grounds  merely, 
I  shall  not  charge  the  complainant  with  costs 
in  favor  of  the  appellant  or  his  trustee."  The 
costs  of  the  Corporation  were  allowed  only, 
as  upon  allowance  of  a  demurrer  to  the  bill 
and  no  more. 

This  case  was  taken  by  appeal,  on  the  part 
of  Murray,  to  the  Court  of  Errors,  and  the  re- 
port of  it  there,  is  a  mere  note  in  22  Wend., 
559. 

The  reporter  says:  "This  case  will  be 
found  6  Paige,  622.  Murray  appealed  from 
the  decree  of  the  Chancellor  reversing  the  de- 
cree of  the  Vice-Chancellor  of  the  First  Circuit, 
and  this  court  reversed  the  decree  of  the 
Chancellor,  and  modified  that  made  by  the 
Vice- Chancellor.  Senator  Maynard  delivered 
an  opinion  for  reversal.  Neither  of  the  judges 
of  the  Supreme  Court  delivered  an  opinion  or 
voted  upon  the  decision  of  the  case. 

Tlie  vote  stood,  for  reversal,  10,  for  affirmance  7. 

We  have  no  further  report  of  or  information 
in  regard  to  the  grounds  of  reversal  main- 
tained by  Senator  MAYNARD,  nor  of  the  modi- 
fications made  by  the  Court  of  Errors  in  the 
decree  of  the  Vice-  Chancellor. 


*THE  MAYOR  OF  BROOKLYN    [*44 1 

v. 

MESSEROLE— 26  Wend.,  132-142. 

Laying  out  Streets  — Assessments  — Jurisdiction 
of  Cluincery. 

THE  ACT  of  the  Legislature  of  Apr.  23, 
1835,  authorizing    the    Appointment  of 
Commissioners  to  lay  out   Streets,    Avenues 
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and  Squares  in  the  City  of  Brooklyn,  conferred 
upon  them  the  exclusive  power  to  lay  out 
streets,  &c.,  and  all  proceedings  had  subse.- 
quently  to  Sept.  1,  1838,  by  the  Common 
Council  of  Brooklyn,  for  the  widening  of  a 
street,  not  in  conformity  to  the  doings  of  the 
Commissioners  under  that  Act,  are  void. 

Upon  a  bill,  filed  by  owners  of  land 
through  which  the  road  or  street  was  thus 
widened  by  the' Common  Council,  to  restrain 
the  Corporation  from  collecting  the  assess- 
ments upon  the  plaintiff's  property  on  a  sale 
of  the  land;  and  paying  the  incumbrance 
should  be  declared  void,  and  the  laws  dis- 
charged, and  the  Common  Council  restrained 
from  further  proceeding,  &c.,  the  Vice-Chan- 
cellor of  the  First  Circuit  granted  the  injunc- 
tion. 

On  appeal,  the  Chancellor  affirmed  it ;  but. 

The  Court  of  Errors  held  that  the  Court  of 
Chancery  had  no  jurisdiction  in  the  case  ;  that 
though  it  might  interpose  to  stay  proceedings 
in  certain  cases  calculated  to  cast  a  cloud  over 
the  title  to  real  estate,  as  diminishing  its  value, 
and  tending  to  improper  litigation,  yet,  that 
an  illegality  in  the  proceedings  here,  such  as 
confessedly  made  them  inoperative  and  void, 
afforded  no  ground  for  the  cognizance  of  a 
court  of  equity,  and  that  the  Court  of  Chan- 
cery cannot  interpose  by  injunction,  where  it 
has  not  jurisdiction  over  the  principal  matter, 
in  the  ordinary  course  of  its  conceded  powers, 
except  in  cases  threatening  irreparable  injury 
to  real  estate,  or  multiplicity  of  suits.  The 
party  must  resort  to  his  legal  remedy  in  such 
a  case  for  redress. 

The  decrees  of  the  Vice- Chancellor  and  Chan- 
cellor were  accordingly  reversed,  by  13  to  8. 


442*]  *STRIKER  v.  KELLY— 2  Den.,  323. 
In  S.  Ct.,  7  Hill,  9. 

Assessments  for  Opening  Streets  in  the  City  oj 
N.  Y. — Sale  for  Non-payment  — Appointment 
of  Commissioners  of  Estimate,  &c. —  Passage 
of  Resolution  for  Opening  Streets  by  the  Com- 
mon Council — How  far  Lease  is  Evidence  of 
Regularity  of  Sale. 

TIHIS  was  an  action  of  covenant  brought  to 
recover  a  quarter's  rent  alleged  to  be  due 
on  a  lease  executed  by  Striker  to  the  defend- 
ant in  1839.  The  defense  interposed  was,  that 
the  greater  part  of  the  premises  were  sold  in 
Dec. ,  1838,  under  an  assessment  upon  them 
for  opening  the  Ninth  Avenue,  by  virtue  of 
certain  resolutions  of  the  Common  Council ; 
that  the  plaintiff  having  neglected  to  pay  the 
sum  assessed  thereon,  the  Corporation,  in  Feb., 
1840,  gave  a  lease  to  G  L.,  for  1,000  years. 
Evidence  was  given  tending  to  show  that  no 
tice  to  redeem  was  published  six  months  before 
the  giving  of  the  lease,  as  required  by  the 
Statute  of  1816,  and  of  1840.  (Sess.  L.  of 
1816  and  1840.) 

The  plaintiff  insisted  that  the  defense  was 
invalid  :  1.  That  the  Statute  authorizing  the 
Corporation  of  the  City  of  N.  Y.  to  apply  for 
the  appointment  of  Commissioners  of  Estimate 
and  Assessment  was  void,  inasmuch  as  it  con 
f erred  upon  the  justices  of  the  Supreme  Cour 
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distinct  and  additional  "office  or  public 
trust"  contrary  to  the  Constitution.  2.  That 
t  was  contrary  to  the  article  of  4he  Constitu- 
tion which  forbids  the  "taking  of  private  prop- 
rty  for  public  use,  without  making  just  com- 
pensation." 3.  That  the  resolution  for  open- 
ng  the  Ninth  Ave.  was  not  passed  by  ayes 
and  noes.  4  That  there  was  no  evidence  of 
my  demand  made  by  the  collector  before  the 
sale,  nor  of  any  affidavit  of  such  demand,  as 
equired  by  the  Act  of  Apr.,  1816.  5.  That 
there  was  no  evidence  of  the  publication  of  the 
notice  to  redeem  in  the  State  paper.  6  That 
the  regularity  of  the  sale  in  other  respects  was 
not  sufficiently  proved. 

The  Circuit  Judge  charged  against  all  these 
objections  and  the  plaintiff's  counsel  excepted. 
The  jury,  by  consent  of  *parties,  found  [*443 
a  verdict  for  the  plaintiff  for  $34.13,  subject 
to  the  opinion  of  the  court. 

The  Supreme  Court(Bronson,  J.,  dissenting 
on  several  grounds)  decided  : 

1.  That  the  Statute  authorizing  the  Supreme 
lourt  to  appoint  Commissioners  of  Estimate 
and  Assessment  and  to  order  the  confirmation 
of  their  reports,  is  not  incompatible  with  that 
part  of  the  Constitution  of  the  State  which  pro- 
hibits the  "justices"  of  the  court  from  holding 
any  other  office  or  public  trust.  (Bronson,  J., 
dissenting.) 

2:  That  the  power  conferred  by  it  on  the 
Corporation  to  sell  real  estate,  in  order  to  pay 
an  assessment  for  benefit,  does  not  conflict 
with  the  constitutional  provision  which  prohib- 
its the  taking  of  private  property  for  public 
use  without  just  compensation. 

3.  That  in  appointing  Commissioners,  and  in 
confirming  their  reports,  the  court  exercises  a 
special  and  limited  authority  ;  and  the  party 
seeking"'  to  avail  himself  of    its  proceedings, 
must  show  the  facts  necessary  to  confer  juris- 
diction ;   that  its  powers  in    these    respects, 
though  derived  from  and  limited  by  the  Stat- 
ute, are  judicial  in  their  character  ;  and  that 
for  the  purpose  of  giving  the  court  jurisdic- 
tion, it  was  necessary  to  prove,  among  other 
things,  that  the  Corporation  of  N.  Y.  had  de- 
cided to  open  the  Ninth  Ave.,  before  present- 
ing their  petition  to  the  court  for  the  appoint- 
ment of  Commissioners  :  that  the  fact  was  suf- 
ficiently established  at  the  trial,  provided  the 
resolution  was  properly  adopted  by  the  Com- 
mon Council ;  that  the  objection  to  it,  that  it 
was  passed  in  violation  of  the  Act  of  Apr.  7th, 
1830,  without  calling  the  ayes  and  noes,  was 
not  valid,  as  that  provision  should   be   con- 
strued as  directory  merely — and  the  form  and 
manner  of  the  passage  of  the  resolution  were 
not  essential. 

Bronson,  J.,  dissented  strongly  from  this 
decision. 

4.  That  the  rule,  that  a  party  claiming  title 
under  a  sale  by  authority  of  a  municipal  cor- 
poration for  taxes  or  assessments,  must  show 
all  the  facts  necessary  to  prove  the  sale  legal 
and  regular,  had  been  modified  by  the  Act  of 
1816,  the  lease  being  declared  conclusive  evi- 
dence of  the  regularity  of  the  sale  ;  and  that 
such  lease  is  evidence  not  only  that  the  Cor- 
poration duly  advertised,  &c.,  but  that   the 
collector  had  *previously  demanded  [*444 
payment  of  the  assessment,  and  made  the  affi- 
davit   required   by    the   Statute.      (Bronson, 
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J.,  dissented  also  trom  this  part  of  the  de- 
cision.) 

The  court  held,  however,  that  the  lease  is  no 
evidence  of  the  due  publication  of  the  notice 
to  redeem.  

BEARDSLEY,  J..  who  delivered  the  opinion  of 
the  majority,  makes  use  of  the  following  ob- 
servations upon  the  objection  that,  by  the  pro- 
ceedings in  this  case,  private  property  would 
be  taken  for  public  use,  without  making  just 
compensation.  We  give  them  at  large,  as  we 
propose  to  notice  the  question  hereafter,  in 
connection  with  the  two  authorities  he  has 
cited  in  support  of  his  views.  He  says  : 

"  It  was  objected  that  by  these  proceedings 
private  property  would  be  taken  for  public 
use,  without  making  just  compensation,  which 
is  forbidden  by  the  Constitution.  (Art.  7,  sec. 
7.)  But  no  property  belonging  to  the  plaintiff 
was  taken  directly  lor  the  use  of  the  public. 
This  land  does  not  even  adjoin  the  avenue  to 
be  opened.  Upon  the  assumption  that  the 
opening  of  this  avenue  would  enhance  the 
value  of  his  property,  a  charge  was  imposed 
upon  it  to  pay  a  part  of  the  expenses  thus  in- 
curred. This  was  local  taxation  for  a  local 
purpose,  and  falls  within  the  legitimate  exer- 
cise of  the  taxing  power.  (Livingston  v.  The 
Mayor  of  N.  Y. ,  8  Wend,  101  ;  Beekman  v. 
The  Saratoga  &  Schenectady  R.  R.  Co.,  3  Paige, 
\  45.)  In  towns,  individuals  are  taxed  to  make 
and  repair  the  town  highways,  and  in  cities  to 
grade  and  pave  streets.  Each  town  has  its 
local  tax  for  town  expenses,  as  has  also  each 
county  to  meet  county  charges.  These  are  all 
modifications  of  the  taxing  power,  and  quite 
as  obnoxious  to  the  constitutional  objection 
raised  as  is  the  assessment  of  lands  benefited 
by  the  opening  of  a  street,  to  meet  the  charge 
of  such  an  improvement."  (pp.  23,  24.) 

The  Supreme  Court  having  given  judgment 
for  the  defendant,  the  plaintiff  brought  his 
writ  of  error  to  this  court. 

The  Court  of  Errors  reversed  the  judgment 
of  the  Supreme  Court.  PORTER,  Senator; 
GARDINER,  President;  Senators  LESTER  and 
LOTT,  delivered  written  opinions  in  favor  of 
reversal. 

445*]  *PORTER,  Senator,  held  that  the  stat- 
utes which  confer  upon  the  judges  of  the  Su- 
preme Court  the  powers  in  question,  give  them 
another  "  office  or  public  trust"  than  that  of 

fudges  of  that  court ;  and  in  this  respect  vio- 
ated  the  Constitution  and  was  void.  He  held 
also  that  the  Act,  being  "  in  derogation  of  the 
common  law  right  of  the  owner,  and  to  be 
construed  strictly,  no  sale  could  take  place 
until  the  affidavit  of  the  collector  had  been 
made.  The  affidavit  is  made  as  necessary  as 
the  assessment.  The  Statute  has  made  it  a 
condition  upon  which  the  Corporation  may 
proceed  to  sell  ;  and  the  courts  have  no  power 
to  dispense  with  it.  It  is  no  answer  that  the 
Act  has  declared  that  the  lease  shall  be  con- 
clusive evidence  that  the  sale  was  regular.  It 
is  not  the  regularity  of  the  proceedings  at  the 
sale,  or  immediately  connected  with  the  act  of 
selling,  that  is  sought  to  be  impeached.  The 
foundation  of  the  right  to  sell  at  all,  however 
regular  the  sale,  has  not  been  shown  by  the 
proof." 
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With  this  latter  view  the  President  and  Sen- 
ators above  named  concurred,  though  dissent- 
ing from  the  first  ground. 

The  judgment  of  the  Supreme  Court  was,  ac 
cordingly,  reversed  —  16  to  1. 

The  following  resolution  was  then  proposed 
and  adopted  : 

"  Resolved,  That  the  making  of  the  affidavit 
by  the  collector,  as  required  by  the  Act  of  12th 
Apr.,  1816,  for  the  more  effectual  collection  of 
taxes  and  assessments  in  the  City  of  New 
York,  is  an  essential  part  of  the  power  to  sell 
for  assessments  or  taxes  under  the  provisions- 
of  that  Act  ;  and  that  the  lease  given  by  the 
Corporation  is  not  evidence  that  such  an  affi- 
davit has  been  made  so  as  to  support  the  sale, 
without  proof  of  the  making  of  such  affidavit 
before  the  premises  were  advertised  for  sale." 

On  the  question  of  adopting  this  resolution 
all  the  members  of  the  court  present  (14)  voted 
in  the  affirmative,  and  it  was  accordingly 
adopted  as  the  ground  of  reversing  the  judg- 
ment of  the  court  below. 


principle  embodied  in  this  resolu- 
tion seems  so  clear  and  unquestionable,  that  it 
is  difficult  to  conceive  how  it  should  ever  have 
been  successfully  contested  in  the  Supreme 
Court.  The  case  of  Jackson  v.  Morse,  18 
*  Johns.,  441,  is  founded  on  the  same  [*44f> 
general  principles,  both  as  to  the  authority  of 
the  Comptroller  to  sell  for  taxes,  and  the  evi- 
dence of  the  fact  authorizing  the  sale. 

With  respect  to  the  other  ground  of  reversal 
urged  by  Mr.  Senator  Porter,  and  on  which 
Mr.  Justice  Bronson  had  dissented  from  the 
majority  of  the  Supreme  Court,  viz.  :  that  the 
authority  conferred  on  the  judges  of  that 
court  was  incompatible  with  the  Constitution, 
as  conferring  a  distinct  "  office  or  public 
trust,"  it  is  not  our  design  to  enter  into  any 
discussion.  Whether  incompatible  with  that 
clause  of  the  Constitution  or  not,  there  can  be 
no  doubt  that  it  is  wholly  incompatible  with 
everything  like  a  judicial  proceeding,  as  un- 
derstood in  a  legal  sense.  On  grounds  of  ex- 
pediency, it  is  very  doubtful  if  the  powers  ex- 
ercised by  them  could  be  vested  in  any  depos- 
itory less  fitted  to  act  as  street  commissioners 
in  adjusting  the  claims  and  regulating  the  as- 
sessments for  opening  and  widening  the  streets 
in  the  City  of  N.  Y.  The  consequence  has 
been  what  might  naturally  have  been  expect- 
ed ;  that  cases  of  the  grossest  abuse,  of  the 
most  cruel  individual  hardship  and  oppression, 
have  gone  unredressed  and  virtually  unheard. 
But  that  is  a  subject  as  foreign  to  the  consti- 
tutional powers  of  the  court  as  to  the  other 
ground  of  reversal. 

There  is,  however,  another  constitutional 
objection  raised  in  the  case  of  Stnker  v.  Kelly, 
in  the  Supreme  Court,  upon  which  the  Court 
of  Errors  did  not  pass,  but  which  was  adjudi- 
cated upon  and  briefly  discussed  in  the  opin- 
ion of  Mr.  Justice  Beardsley.  (See  the  extract 
from  his  opinion,  ante,  p.  444.)  It  was  ob- 
jected in  that  court  that  this  "  assessment  for 
benefit  "  was  contrary  to  that  provision  of  the 
Constitution  of  1821,  which  declared  that  "pri- 
vate property  shall  not  be  taken  for  public  use 
without  just  compensation."  In  the  examina. 
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tion  the  learned  judge  bestows  upon  this  ques- 
tion, there  are  three  propositions,  rather  as- 
sumed than  discussed,  which  require  to  be 
carefully  considered  in  arriving  at  a  correct 
conclusion.  He  says  then  :  1.  That  by  the 
assessment  on^the  land  of  the  plaintiff  for  the 
benefit  to  be  derived  from  opening  the  avenue, 
no  property  belonging  to  the  plaintiff  was 
taken  for  the  use  of  the  public.  2.  That  the 
charge  thus  imposed  upon  his  land  was  on  the 
447*]  assumption  that  the  opening  *of  this 
avenue  would  enhance  the  value  of  his  prop- 
erty ;  and,  3.  That  this  was  a  local  taxation 
for  a  local  purpose,  and  falls  within  the  legiti- 
mate exercise  of  the  taxing  power." 

Before  treating  of  these  in  detail,  a  glance  at 
the  nature  and  extent  of  this  power  of  taking 
private  property  for  public  use  will  be  useful, 
as  it  is  established  by  the  public  law  of  civil- 
ized nations,  with  the  limits  the  publicists  and 
jurists  assign  to  it.  Those  are  a  part  of  the 
law  of  our  land,  paramount  to  all  written 
.state  or  national  constitutions.  The  power  is 
derived  solely  from  the  right  of  eminent  do- 
main, residing  in  the  society  or  sovereign,  or 
that  portion  of  the  government  exercising  su- 
preme authority. 

The  right  of  eminent  domain  is  thus  defined 
by  Vattel :  "  The  right  which  belongs  to  the 
.society  or  the  Sovereign  of  disposing,  in  case  of 
necessity  and  for  the  public  safety,  of  all  the 
wealth  contained  in  the  State,  is  called  the 
eminent  domain."  (2  Vattel,  bk.  1,  ch.  20, 
sec.  244.)  He  adds  a  qualification  to  this  right, 
which  has  been  adopted  as  a  principle  by  all 
civilized  nations.  "  When,  in  a  case  of  neces- 
sity, the  society  or  the  Sovereign  disposes  of 
the  possessions  of  a  community  or  an  individ- 
ual, the  alienation  will  be  valid.  But  justice 
requires  that  this  community  or  this  individ- 
ual be  indemnified  at  the  public  charge  ;  and 
if  the  Treasury  is  not  able  to  bear  the  expense, 
all  the  citizens  are  obliged  to  contribute  to  it ; 
for  the  burdens  of  the  State  ought  to  be  sup- 
ported equally  or  in  a  just  proportion  The 
same  rules  are  applicable  to  this  case. as  to  the 
loss  of  merchandize  thrown  overboard  to  save 
the  vessel."  (Id.) 

These  are  great  principles  of  right  which 
lay  at  the  foundation  of  civil  liberty.  They 
are  a  part  of  that  imprescriptible,  absolute 
right  of  property  which  is,  as  Sir  William 
Blackstone  says,  "probably  founded  in  nat- 
ure " — at  all  events  founded  in  reason,  and 
without  which  civilization  and  public  tran- 
quility  could  never  be  preserved.  "  So  great 
moreover,"  says  Sir  William,  "is  the  regard 
of  the  law  for  private  property,  that  it  will 
not  authorize  the  least  violation  of  it :  no,  not 
even  for  the  general  good.  If  a  new  road,  for 
instance,  were  to  be  made  through  the  grounds 
of  a  private  person,  it  might,  perhaps,  be  ex- 
tensively beneficial  to  the  public  ;  but  the  law 
permits  no  man  or  set  of  men  to  do  this  without 
448*]  consent  *of  the  owner  of  the  land  ;  it 
would  be  dangerous  to  allow  any  private  man, 
or  even  any  public  tribunal,  to  be  the  judge  of 
this  common  good  and  to  decide  whether  it  be 
expedient  or  no.  In  this  and  similar  cases, 
the  Legislature  alone  can,-  and  indeed,  fre- 
quently does,  interpose  and  compel  the  indi- 
vidual to  acquiesce.  But  how  does  it  inter- 
pose and  compel  ?  Not  by  absolutely  strip- 
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ping  the  subject  of  his  propertj 
manner,  but  by  giving  him  a  full  indemnifica- 
tion and  equivalent  for  the  injury  thereby 
sustained.  The  public  is  now  considered  as 
an  individual  treating  with  an  individual  for 
an  exchange.  All  that  the  Legislature  does,  is 
to  oblige  the  owner  to  alienate  for  a  reason- 
able price ;  and  even  this  is  an  exertion  of 
power  which  the  Legislature  indulges  with 
caution,  and  which  nothing  but  the  Legisla- 
ture can  perform."  (1  Bl.  Com.,  p.  139.) 

Trite  and  elementary  as  these  principles  are, 
with  regard  to  taking  private  property  for 
public  use,  and  the  duty  of  the  public  for 
whose  use  it  is  taken,  to  make  just  compensa- 
tion— professedly,  as  they  are  wont  to  be  as- 
sented to  in  all  our  halls  of  legislation  and 
tribunals  of  justice,  they  have  been  more,  than 
once  lost  sight  of  in  both.  It  is  a  terrible  pre- 
rogative, when  delegated  in  the  most  careful 
and  guarded  terms,  and  exercised  in  the  ten- 
derest  and  most  delicate  manner,  that  of  tak- 
ing private  property  at  will  for  a  real  public 
improvement.  But  when  conjoined  to  that, 
speculative,  fanciful  and  often  positively  in- 
jurious miscalled  improvements,  are  projected, 
and  their  public  responsible  projectors,  for 
instance,  the  Common  Council  of  the  City  of 
N.  Y.,  are  armed  by  the  Legislature  with  a 
power  to  take  the  land  of  one  or  more  indi- 
viduals for  opening  and  widening  streets,  and 
to  take  the  money  of  other  individuals  who 
are  unfortunate  enough  to  have  other  lands  in 
the  vicinity,  to  make  compensation,  it  be- 
comes alarming  ;  it  should  be  challenged  and 
scrutinized  closely,  indeed,  before  it  is  allowed 
to  gather  more  strength  from  use  and  prescrip- 
tion. 

In  the  case  of  Rogers  v.  Bradshaw,  20  Johns. , 
pp.  105,  106  (ante,  p.  101),  Ch.  J.  Spencer  well 
expresses  the  general  principle  upon  this  sub- 
ject of  taking  private  property  for  public  use. 
"The  5th  article  of  the  Amendments  to  the 
Constitution  of  the  U.  S.  forbids  the  taking  of 
private  property  *f or  public  use  with-  [*449 
out  just  compensation.  The  same  inhibition 
to  the  power  of  the  Legislature  is  contained 
in  the  late  Amendments  to  the  Constitution 
of  this  State  in  1821.  I  do  not  rely  on  either 
as  having  a  binding  constitutional  force  upon 
the  Act  under  consideration.  The  former  re- 
lated to  the  powers  of  the  national  govern- 
ment, and  was  intended  as  a  restraint  on  that 
government ;  and  the  latter  is  not  yet  ope- 
rative. But  they  are  both  declaratory  of  a 
great  and  fundamental  principle  of  govern- 
ment ;  and  any  law  violating  that  principle 
must  be  deemed  a  nullity,  as  it  is  against  nat- 
ural right  and  justice.  This  all  important  and 
essential  principle  was  somewhat  illustrated 
in  the  case  of  The  People  v.  Platt."  (17  Johns., 
215.) 

These  were  the  principles  asserted  and  vin- 
dicated by  the  decision  in  Bradshaw  v.  Rogers. 
They  were  not  controverted  in  the  Court  of 
Errors,  although  that  court  reversed  the  de- 
cision on  other  grounds.  (Ante,  101.)  We 
may  thus  see,  at  every  step,  that  both  in  En- 
gland and  this  country,  the  exercise  of  the 
right  of  eminent  domain  has  been  jealously 
watched  ;  limits  have  been  assigned  and  con- 
ditions imposed,  sufficient,  if  duly  respected, 
to  guard  against  abuse  and  oppression.  The 
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rights  of  private  property  are  now  shielded 
from  the  .encroachments  of  this  sovereign  pre- 
rogative, by  three  constitutional  guaranties : 

1.  That  the  sovereign  or  society  taking  pri- 
vate property  for  any  public  use,  shall  make 
the  owner  just  compensation. 

2.  That  the  compensation  shall  be  made  a 
charge  upon  the  public,  for  whose  use  it  is 
taken  ;  or  as  Vattel   expresses  it,   "  that  the 
same  rules  shall  be  applied  to  this  case,  as  to 
the  loss  of  merchandise  thrown  overboard  to 
save  the  vessel." 

3.  That  the  public  shall  not  impose  upon 
other  individuals  this  charge  of  indemnifica- 
tion,   which  properly   belongs   to  the  whole 
community  for  whose  immediate  use  or  on 
whose  direct  demand  the  property  is  taken. 

Does  the  opinion  then  of  Mr.  Justice  Beards- 
ley  on  this  constitutional  objection  keep  these 
principles  steadily  in  view  ?  For,  if  each  of 
them  is  not  equally  respected,  in  the  practical 
45O*]  *exercise  of  this  power,  no  one  of 
them  retains  its  value. 

And  first,  is  it  true,  as  he  affirms,  that  by 
this  charge  on  the  land  of  the  plaintiff  in 
Striker  v.  Ketty,  "  no  property  of  the  plaintiff 
was  taken  for  the  use  of  the  public  ?"  If  by 
property  the  learned  judge  means  that  no 
land  was  taken,  then  he  certainly  establishes 
the  proposition  ;  for  the  very  next  sentence 
states  that  the  plaintiff's  land  does  not  even- 
adjoin  the  avenue  to  be  opened.  But  is  not 
assessing  upon  an  individual  a  round  sum  of 
money  to  pay  for  the  land  taken  for  the  pub- 
lic use,  upon  some  idea  that  he  is  of  all  others 
of  the  public  to  be  specially  benefited  by  the 
public  use  to  which  it  is  to  be  applied,  is  not 
this  taking  his  property  ?  Whether  you  take 
my  land  for  a  public  road,  or  take  that  of  my 
neighbor,  and  assess  his  whole  damages  on 
my  land,  because  the  road  may  be  an  inci- 
dental benefit  to  mine,  in  either  case  you  take 
my  property  for  the  public  use. 

If  the  State  requires  certain  land  for  a  canal, 
or  a  county  requires  land  for  a  court  house, 
and  the  owners  refuse  to  sell  at  a  reasonable 
rate,  the  sovereign  power  has  the  right  to  ap- 
propriate the  land  to  the  public  use  it  is  re- 
quired for  ;  but  it  has  never  yet  said  in  either 
case,  to  owners  of  adjoining  property,  how- 
ever much  it  may  be  enhanced,  "you  who 
are  individually  benefited,  must,  as  individ- 
uals, pay  for  the  public."  Is  it  the  private 
benefit  or  the  public  good  which  this  inter- 
ference with  the  right  of  private  property  is 
intended  to  promote  ?  Assuredly  the  public 
benefit  is  the  only  motive  and  ground  which 
can  justify  it.  No  private  benefit  alone  can 
afford  the  slightest  pretext  for  making  a  pub- 
lic way  over  the  lands  of  an  individual.  The 
mode  of  obtaining  a  private  right  of  way  pro- 
vided for  by  our  Statutes,  and  now  by  our 
Constitution,  where  a  necessity  exists  for  one, 
fully  recognizes  and  respects  this  principle. 
Is  there  any  principle  of  public  or  municipal 
law  that  authorizes  the  taking  of  land  from 
one  individual  for  public  use,  and  taking  the 
money  of  another  individual  or  of  several  in- 
dividuals, to  pay  the  debt  of  the  public  for 
the  land  so  taken  ?  Is  this  anything  more  or 
less  than  saying:  "We  may  not  take  A's 
land  for  public  use  without  compensation  ; 
but  we  may  make  B  and  C,  his  nearest  neigh- 
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bors,  pay  him  that  compensation  ?"  Would 
the  *property  of  B  and  C  be  any  less  [*45 1 
taken  for  public  use,  than  that  of  A  himself  ? 
Is  the  assumption  of  Mr.  Justice  Beardsley, 
then,  that  "no  property  of  the  plaintiff  was 
taken  for  the  public  use,"  to  be  sustained  upon 
principle  ?  The  property  of  every  man  who 
pays  a  tax  to  the  public,  is  so  much  devoted 
to  and  taken  for  the  public  use.  But  those 
taxes  are  general  and  not  special  forced  con- 
tributions. And  does  not  this  constitute  the 
sole  distinction  between  taxation  and  that  tak- 
ing of  private  property  for  public  use  pro- 
vided for  in  the  Constitution  ?  If  an  individ- 
ual is  assessed  for  what  the  public  ought  to- 
pay  out  of  the  common  treasury  provided  by 
equal  public  taxes,  is  not  the  amount  of  his 
assessment,  though  it  may,  in  the  progress  of 
a  generation  or  two,  be  returned  to  him  or  bis 
heirs  twenty  fold,  a  charge  imposed  unjustly 
and  against  the  spirit  of  the  constitutional 
provision  ?  Is  it  not  paying  a  debt  contracted 
by  and  for  the  public  with  the  money  of  an 
individual  ? 

To  these  questions,  it  is  confidently  believed 
that  no  jurist  would  hesitate  to  give  a  prompt 
affirmative,  while  the  case  was  confined  to- 
taking  the  property  of  one  individual  for  pub- 
lic use,  and  compelling  another  individual  to- 
make  the  compensation.  It  would  then  be 
pronounced  a  clear  invasion  of  the  right  of 
private  property — a  gross  violation  of  the  let- 
ter and  spirit  of  the  Constitution.  In  the  case 
here  put  the  conclusion  is  irresistible  ;  there 
j  is  no  room  for  fallacy. 

Then,  is  the  principle  of  these  assessments 
|  for  benefit  any  the  less  an  infraction  of  the 
constitutional  provision,  because  the  contri- 
bution is  levied  upon  twenty  or  one  hundred 
owners  of  real  estate,  than  if  levied  upon  one, 
I  two  or  three  ?    The  actual  oppressiveness  i& 
diluted,  it  is  true,  as  the  assessment  is  diffused 
j  over  a  larger  surface  ;  but  the  taint  of  uncon- 
|  stitutionality  remains  as  long  as  the  principle 
|  is  to  be   traced — as  long  as  individuals   are 
I  made  to  pay  what  the  public  ought.     When 
j  we  say  the  public,    we  mean  the  organized 
municipal  public,  whether  called  by  the  name 
of  town,  county,  city  or  state,  for  whose  use  it 
is  taken.     To  single  out  certain  individuals  as 
specially  chargeable  with  giving  the  public  a 
street,  which  all  the  world  has  an  equal  right 
to  travel,  and  where  many,  in  fact,  no  doubt, 
do  travel  much  of  tener  than  those  who  are  so- 
assessed,  was  a  bold  *stroke  at  private  [*4f"»2 
property  in  those  who  framed  our  laws  for 
opening  streets.     For  to  what  possible  public 
use  can  land  be  applied,  which  gives  to  the 
whole  public  so  full,  so  perfect  an  equal  right 
and  enjoyment  as  a  public  street  or  road  ? 
Then  should  not  all  who  thus  enjoy  contrib- 
ute to  compensate  the  owner  ?    And  is  there, 
can  there  be,  any  other  equal  mode  of  levying 
that  contribution  from  all,  than  by  the  gen- 
eral system  of  taxation  adopted  in  fcll  other 
cases  ?    It  is  this  public  use  of  the  property 
which  creates  the  obligation  on  the  part  of  the 
public  to  pay  for  it.     But  no  individual  bene- 
fit to  be  derived  from  opening  a  street,  by  own- 
ers who  happen  to  have  lands  near  it,  belongs 
of  right  to  the  public.     That  is  as  much  the 
private  property  of  the  owner,  if  it  really  does 
!  accrue,  as  his  lands  themselves.  For  the  bene- 
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fit  he  derives  from  opening  or  widening  a 
street,  he  ought  to  contribute  as  one  of  the 
public,  in  the  shape  of  his  portion  of  the  gen- 
eral tax  imposed  for  the  purpose  and  no  more 
— unless,  indeed,  the  special  charge  assessed 
upon  his  land  for  "  benefit  and  advantage,"  as 
it  is  called,  can  be  sustained  as  falling  within 
the  range  of  what  Mr.  Justice  Beardsley  calls 
"  a  local  taxation  for  local  purposes  "  (p.  24  ; 
ante,  p.  281.)  He  says  : 

"This was  local  taxation  for  a  local  pur- 
pose, and  falls  within  the  legitimate  exercise 
of  the  taxing  power."  (Livingston  v.  The 
Mayor,  &c.,  of  N.  Y.,  8  Wend.,  101  ;  Beekman 
v.  The  Saratoga  &  Schenectady  R.  R.  (Jo.,  3 
Paige,  45.)  In  towns,  individuals  are  taxed  to 
make  and  repair  the  town  highways,  and  in 
cities,  to  grade  and  pave  streets.  "  Each  town 
has  its  local  tax  for  town  expenses,  as  has  each 
county  to  meet  county  charges.  These  are  all 
modifications  of  the  taxing  power,  and  quite 
as  obnoxious  to  the  constitutional  objection 
raised,  as  is  the  assessment  of  lands  benefited 
by  the  opening  of  a  street  to  meet  the  charge 
of  such  an  improvement." 

Now,  what  possible  point  of  resemblance 
was  floating  in  the  learned  judge's  mind,  be- 
tween these  arbitrary  assessments  on  the  land 
of  a  few  individuals,  for  benefit  that  or  may 
not  be  realized,  and  the  regularly  assessed^ 
legal,  general  taxation  of  a  town  or  county,  it 
is  impossible  to  conjecture.  Is  there  any,  the 
453*]  slightest  respect,  in  which  the  *cases 
are  alike  ?  The  expense  of  opening  new  roads 
in  towns  is  borne  by  all  the  taxable  inhabitants 
of  the  town  ;  it  is  raised  by  the  same  system  of 
general,  equal  taxation,  as  all  other  sums  for 
the  town  expenses.  Nobody  ever  heard  of 
commissioners  of  highways  in  towns,  on  open- 
ing a  road,  assessing  any  particular  land  own- 
ers for  special  benefit  ?  The  Statute  does  not 
give  them  the  power,  and  if  it  did,  such  a 
"  modification  of  the  taxing  power  "  would  be 
as  obnoxious  to  the  constitutional  objection  as 
the  arbitrary  special  assessment  for  benefit  in 
the  City  of  N.  Y.  There  is,  therefore,  no 
more  countenance  or  support  to  be  derived 
from  the  fact  that  towns  are  empowered  to  lay 
a  general  tax  for  town  purposes,  than  from 
the  fact  that  the  State  also  imposes  general 
State  taxes  for  State  purposes. 

How,  then,  can  this  proposition  be  sustained, 
that  it  is  local  taxation  for  local  purposes  ? 
that  it  is  entitled  to  be  called  a  tax  in  any 
legal  sense  of  the  term  ?  Not  only  upon  prin- 
ciple, but  upon  authority  also,  is  it  impossible 
to  bring  those  assessments  within  any  defini- 
tion or  idea  of  a  tax.  This  point  was  express- 
ly adjudicated  in  The  Matter  of  the  Corp.  of  N. 
Y.  in  re- improving  Nassau  St.,  11  Johns.,  77. 
The  Church  Du  St.  Esprit,  in  Pine  St. ;  the 
Presbyterian  Church  in  Wall  St.,  and  the 
Scotch  Church  in  Cedar  St.,  had  been  assessed 
for  the  widening  of  Nassau  St. — the  first 
$1,273,  the  second  $1,981,  and  the  third  $410. 
The  churches  opposed  the  confirmation  of  the 
report  on  the  ground  that  they  were  exempted 
from  such  assessment  under  the  statute  pro- 
vision that  "  no  church  or  place  of  public  wor- 
ship should  be  taxed  by  any  law  of  this  State." 
But  the  court  held  that  their  claim  to  total  ex- 
emption was  not  well  founded  ;  that  the  Stat- 
ute referred  only  to  general  and  public  taxes, 
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to  be  assessed  and  collected  for  the  benefit  of 
the  town,  county,  or  State  at  large.  The  court 
say:  "The  word  'taxes'  means  burdens, 
charges  or  impositions,  put  or  set  upon  prop- 
erty for  public  uses  :  and  this  is  the  definition 
Lord  Coke  gives  of  the  word  'talliage'"(2Iust., 
532) ;  and  Lord  Holt,  in  Garth.,  438,  gives  the 
same  definition  in  substance  of  the  word  "tax." 
But  to  pay  for  the  opening  of  a  street  in  a  ratio 
to  the  benefit  and  advantage  derived,  is  no 
burden.  And  they  cited  the  maxim:  "  qui 
*sentit  commodum  xentire  debetetonus."  [*454 
The  maxim  is  an  ancient  and  a  goodly  one  ; 
but  if  the  learned  and  able  judges  who  cited  it 
had  stopped  to  inquire,  for  an  instant,  whose 
was  the  commodum,  they  would  have  found  that 
the  onus  legally  belonged  in  a  very  different 
quarter.  The  court  did  not  advert  to  the  use 
which  the  public  have  of  the  land  taken  for  a 
street,  and  that  the  corporators  of  these 
churches  had  no  more  right  to  the  enjoyment 
of  the  easement,  or,  in  other  words,  the  com- 
modum ,  than  any  other  portion  of  the  public. 
The  public  benefit  is  entirely  lost  sight  of  in 
this  arbitrary  system  of  assessing  benefit  upon 
individuals.  It  was  a  cunning,  as  well  as  a 
bold,  system,  of  appropriating  private  property 
to  the  public  use,  when  it  was  first  established. 
As  the  late  Mr.  Van  Vechten,  in  his  argument 
in  Beekman  v.  The  Saratoga  &  Schenectady  R. 
R.  Co.,  3  Paige,  51,  expressed  it:  "In  1807 
this  great  system  of  embellishing  the  City  of 
N.  Y.  was  first  invented."  But  bold  as  it'was 
in  its  first  invention,  its  practical  administra- 
tion since  has  been  yet  more  reckless  ;  the 
levity  and  wantonness  and  abuses  in  its  exe- 
cution have^  been  the  natural  and  inevitable 
consequences  of  the  utter  disregard  of  the  con- 
stitutional rights  of  private  property  in  its 
origin.  These  so  called  "improvements" 
have,  in  almost  every  case,  been  wholly  effect- 
ed by  heavy  assessments  on  individuals  to  pay 
for  what  the  public  enjoys.  In  many  in- 
stances they  have  been  a  series  of  experiments 
to  raise  the  -speculative  price  of  unimproved 
lots ;  in  others,  to  answer  some  private  pur- 
pose of  even  more  questionable  character. 
But  we  cited  the  case  from  11  Johns,  only  for 
the  purpose  of  showing  that  these  assessments 
for  benefit  cannot  be  sustained  as  a  tax  in  any 
sense  of  the  word.  The  Supreme  Court,  on 
the  contrary,  very  frankly  put  it  upon  the  ex- 
press ground,  that  the  public  have  a  right  to 
relieve  themselves  from  paying  for  a  street  or 
road,  by  appropriating  to  themselves  all  the 
incidental  benefit  and  advantage  which  a  few 
individuals  may  possibly  derive  from  its  open- 
ing. In  other  words,  putting  those  few  per- 
sons into  their  own  place  and  compelling  them, 
to  bear  all  the  burden  which  by  the  Constitu- 
tion is  imposed  upon  themselves. 

Now,  if  this  system  cannot  be  sustained  as  a 
tax  for  a  local  purpose,  is  there  any  other 
power  to  be  found  in  the  cases  *cited  [*455 
by  Mr.  Justice  Beardsley,  in  virtue  of  which  it 
may  be  upheld  ?  The  case  of  Livingston  v. 
The  Mayor,  &c. ,  of  N.  Y. ,  was  that  of  an  own- 
er, who,  for  several  years,  had  been  selling 
lots  bounded  on  a  street  laid  out  in  the  plan  of 
the  City,  but  not  actually  opened,  as  in  the 
case  of  Graham  v.  Murray,  ante,  p.  439.  The 
street  being  opened,  and  his  damages  having 
been  assessed  at  a  mere  nominal  sum,  he  now 
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opposed  the  confirmation  of  the  report.  Sev- 
eral questions  were  made  in  the  case  ;  but  the 
only  one  material  to  our  present  purpose,  was 
the  ground  insisted  on  by  the  owner,  that  the 
increased  value  of  adjacent  property  belong- 
ing to  him  could  not  be  set  off  against  the 
property  actually  taken. 

The  Chancellor  discusses  this  objection  in  the 
ollowing  paragraph  : 

"  It  is  not  denied  that  the  Legislature  have 
the  power  to  authorize  the  taking  of  private 
property  for  the  purpose  of  public  streets,  upon 
making  just  compensation  to  the  owners  ;  but 
the  plaintiff's  counsel  insist  that  the  increased 
value  of  adjacent  property  belonging  to  the 
same  individual  cannot  be  set  off  against  the 
loss  or  damage  sustained  by  him  in  taking  his 
property  for  a  street,  and  be  considered  as  a 
just  compensation  for  the  property  so  taken. 
The  owner  of  the  property  taken  is  entitled  to 
a  full  compensation  for  the  damage  he  sustains 
thereby,  but  if  the  taking  of  his  property  for 
the  public  improvement  is  a  benefit  rather  than 
an  injury  to  him,  he  certainly  has  no  equitable 
claim  to  damages.  Besides,  it  is  a  well-settled 
principle,  that~where  any  particular  county, 
district  or  neighborhood  is  exclusively  bene- 
fited by  a  public  improvement,  the  inhabit- 
ants of  that  district  may  be  taxed  for  the 
whole  expense  of  the  improvement,  and  in  pro- 
portion to  the  supposed  benefit  to  each.  In 
this  case,  if  the  whole  value  of  the  property 
taken  for  a  street  in  the  City  of  N.  Y.  is  al- 
lowed to  the  individual  owner,  the  proprietors 
of  the  adjacent  lots  must  be  assessed  for  the 
purpose  of  paying  that  amount,  and  if  the  in- 
dividual whose  property  is  taken  is  the  owner 
of  a  lot  adjacent,  that  lot  must  be  assessed 
ratably  with  the  others.  It  therefore  makes 
no  difference  whether  he  is  allowed  the  whole 
value  of  the  property  taken  in  the  first  in- 
stance, and  is  assessed  for  his  portion  of  the 
damage ;  or  whether  the  one  sum  is  off-set 
against  the  other  in  the  first  place,  and  the 
balance  only  is  allowed." 
456*]  *"  Assessed  for  this  portion  of  the 
damage  !"  Can  anything  show  the  absurdity 
and  the  enormity  of  the  whole  system  more 
strongly  than  this  ?  The  party  is  to  be  assessed 
for  his  portion  of  the  damages  sustained  by 
himself,  in  taking  his  land  for  the  public  use  ! 
To  pay  the  owner  for  his  land,  you  charge  all 
the  land  he  owns  in  the  "neighborhood,"  as  the 
Chancellor  expresses  it,  with  the  damages  he  has 
sustained  !  Is  this  making  just  compensation  ? 
What,  again  and  again  we  ask,  has  the  public 
that  takes  the  land  for  a  street  to  do  with  the 
"benefit"  that  individuals  may  incidentally 
derive  from  it  by  means  of  other  property  ? 
But,  says  the  Chancellor,  "  if  the  taking  of  his 
property  for  the  public  improvement  is  a  ben- 
efit rather  than  an  injury  to  him,  he  certainly 
has  no  equitable  claim  to  damages."  Indeed  ! 
Then  the  equitable  consequence  is,  that  if  the 
owner's  benefit  greatly  exceeds  the  land  taken, 
he  has  no  equitable  claim  to  such  excess  of 
benefit ;  and  it  belongs  equitably  to  the  public, 
which  has  done  him  the  favor  of  taking  his 
property  !  For,  the  same  reasoning  which 
would  establish  the  right  of  the  public  to  any 
part,  would  give  them  a  full  equitable  claim  to 
the  whole,  and  he  ought  to  refund  to  the  pub- 
lic. Thus,  an  owner  who  had  lost  five  lots 
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worth  $5,000,  by  being  taken  for  a  street,  if  he 
happened  to  own  fifty  others  adjacent,  may 
be,  and  sometimes  actually  has  been,  assessed 
$10,000  for  benefit,  and  thus  compelled  to  pay 
$5,000  for  the  privilege  of  having  his  five  lots 
taken  and  occupied  by  the  public.  The  public, 
the  only  occupant,  goes  entirely  scot-free,  and 
makes  him  not  the  slightest  compensation  for 
its  perpetual  enjoyment  of  his  land  ! 

Thus  far  the  Chancellor's  opinion,  in  the  case 
of  Livingston,  is  but  a  repetition  of  the  idea  of 
the  Supreme  Court,  in  11  Johns.,  77  ;  that 
' '  qm  sentit  commodum,  sentire  debel  et  onus  ;  " 
but  the  "commodum"  of  the  public  in  the  use 
of  the  street,  seems  to  have  no  more  occurred 
to  him  than  to  the  Supreme  Court. 

But  there  i#a  fallacy  in  the  very  statement 
of  the  question  by  the  Chancellor,  which  must 
not  be  allowed  to  pass  without  exposition. 

He  says  :  "  The  owner  of  the  property  taken 
is  entitled  to  a  full  compensation  for  the  dam- 
ages he  sustains  thereby  ;  *but  if  a  [*457 
benefit  rather  than  an  injury  accrues  to  him, 
he  certainly  has  no  claim  to  damages."  This  is 
not  the  language  nor  the  spirit  of  the  constitu- 
tional provision.  That  ordains  that  you  shall 
pay  for  the  property  taken  ;  it  says  nothing  of 
damages  or  benefit ;  nor  that  you  may  take  the 
property  and  leave  the  owner  to  indemnify 
himself  if  he  can,  by  the  benefits  which  may 
eventually  accrue  to  him,  his  heirs  or  assigns. 
The  very  terms  of  the  Chancellor's  premises, 
then,  are  erroneous  ;  the  true  proposition  is — 
the  owner  of  the  property  taken  is  entitled  to  a 
compensation  equal  to  the  value  of  it.  That  is 
the  broad  fiat  of  the  Constitution  ;  and  it 
leaves  no  room  for  speculating  upon  probable 
or  possible  benefit  that  may  incidentally  ac- 
crue to  the  other  property  of  the  owner.  If  the 
Constitution  had  said  "damages  over  and 
above  his  probable  or  possible  benefit,"  then 
the  Chancellor's  statement  of  the  question 
would  have  been  correct.  But  no  such  loose, 
uncertain  and  arbitrary  rule  is  to  be  found  in 
the  Constitution.  That  provides  that  you  shall 
pay  for  what  you  take  ;  not  in  visions  and  pict- 
ures of  future  and  possible  enhancement  of 
the  value  of  other  land,  but  in  the  same  cur- 
rent coin  an  individual  purchaser  would  pay 
for  it.  For,  after  all,  as  Sir  William  Blackstone 
says  :  "  The  public  is  now  considered  as  an 
individual  treating  with  an  individual  for  an 
exchange."  It  is  the  public  that  purchases  for 
its  own  use — not  for  the  use  or  advantage  of  a 
few  individuals  owning  land  near  the  street  to 
be  opened.  It  is  the  public  acting  for  itself, 
and  not  as  the  self-appointed  agent  of  other 
land  owners  of  the  vicinage. 

We  come,  then,  to  the  other  ground  upon 
which  the  Chancellor,  in  the  case  under  consid- 
eration, rests  the  constitutionality  of  these 
assessments  for  benefit.  He  now  departs  from 
the  mere  equitable  ground  of  the  Supreme 
Court  in  11  Johns.,  77,  "  gut  sentit  commodum," 
&c.,  and  attempts  to  eke  out  the  power,  under 
the  color  of  a  tax,  for  a  public  improvement, 
for  the  exclusive  benefit  of  a  particular  neigh- 
borhood. These  are  his  words  upon  this  part 
of  the  subject:  "Besides,  it  is  a  well-settled 
principle,  that  where  any  particular  county, 
district  or  neighborhood  is  exclusively  ben- 
efited by  a  public  improvement,  the  "inhab- 
itants of  that  district  may  be  *taxed  for[*458 
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the  whole  expenses  of  the  improvement,  and 
in  proportion  to  the  supposed  benefit  to  each." 
Now  what  "public  improvement"  can  the 
Chancellor  point  out  for  the  exclusive  benefit 
of  any  county,  town  or  district,  which  is  ever 
paid  for  otherwise  than  by  a  regular  county, 
town  or  district  tax,  levied  without  regard  to 
the  supposed  benefit  to  each  ?  There  is  no  law, 
no  statute,  authorizing  any  such  arbitrary 
levies  of  taxes  upon  individuals,  "  in  propor- 
tion to  the  supposed  benefit  of  each,"  except 
these  laws  for  assessing  "benefits  "in  N.  Y. 
and  some  other  cities.  The  smallest  municipal 
"  districts,"  authorized  by  law,  road  districts 
for  the  repair  of  highways,  have  no  such  feat- 
ure of  taxation.  The  tax  is  general  and  equal 
as  for  other  public  purposes,  and  no  inquiry  is 
.authorized  by  the  Statute  as  to  the  proportion 
of  supposed  benefit  to  each,  as  a  rule  in  assess- 
ing the  taxable  inhabitants.  But  what  shall  we 
say  of  this  proposition,  as  applicable  to  the 
<-ase  before  the  Chancellor,  when  we  find  him 
assuming  that  the  street  in  question  is  opened 
for  the  exclusive  benefit  of  the  parties  who 
owned  lands  in  the  neighborhood  ?  That, 
therefore,  to  lay  a  tax  on  that  neighborhood,  to 
pay  for  it,  is  a  well-settled  principle  ?  It  is  a 
mere  repetition  of  foregone  conclusions,  to 
say,  on  the  other  hand,  that  the  public  at  large 
.are  the  parties  exclusively  benefited  by  a  pub- 
lic street  ;  and  that  the  owners  of  the  land  in 
its  vicinity  are  only  benefited  by  the  use  of  it 
in  proportion  to  their  numbers,  compared  with 
those  of  the  public  at  large.  But  whence  is 
this  so  well  settled  principle  of  taxing  a  neigh- 
borhood derived  ?  We  have  all  heard  of  state, 
•county,  town  and  city  taxes  ;  but  who  ever 
heard  of  a  neighborhood  tax  before  ?  Who  is 
to  assess,  who  to  levy  it,  for  what  purposes, 
and  who  is  responsible  for  the  application  of 
it  ?  But  let  us  deal  fairly  with  this  proposition 
of  the  Chancellor,  in  regard  to  taxing  neigh- 
borhoods. He  only  lays  it  down  as  a  well-set- 
tled principle  ;  he  does  not  affirm  it  to  be  a 
well-settled  practice.  Now  it  cannot  be  denied 
that,  in  point  of  principle,  or  rather  of  depart- 
ure from  principle,  there  has  been  one  in- 
stance of  legislation  incur  State  similar  to  that 
•of  compelling  a  few  individuals  in  the  City  of 
N,  Y.  to  pay  for  the  land  taken  for  public 
streets,  upon  the  plea  of  incidental  benefit. 
459*] But  *long  before  the  measure  could  be 
practically  carried  into  effect,  it  was  con- 
demned and  abandoned. 

By  the  Act  of  Apr.  15,  1817  (S.  Laws  of 
1817,  p.  302),  which  was  the  fundamental  law 
for  the  construction  of  the  Erie  and  Champlain 
Canals,  the  Legislature,  then  casting  about  for 
ways  and  means  to  execute  a  vast  design,  did 
incorporate  a  section  in  that  Act  (sec.  7,  305), 
imposing  a  tax  of  $250,000  for  the  benefit  of 
the  canal  fund,  upon  the  lands  lying  on  each 
side  of  the  canal,  within  25  miles  of  its  route. 
This  section  provided  that  "it  shall  be  the 
duty  of  the  Canal  Commissioners  to  raise  the 
sum  of  $250,000,  for  the  canal  fund,  by  caus- 
ing that  sum  to  be  assessed  and  levied,  in  such 
manner  as  the  said  Commissioners  may  deter 
mine  and  direct,  upon  the  lands  and  real  estate 
lying  along  the  route  of  the  canal,  within  25 
miles  on  each  side  ;  to  be  levied  and  assessed 
in  such  proportion  for  each,  as  the  said  Com- 
missioners shall  determine  ;  to  be  raised,  either 
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by  sale  or  otherwise,  as  they  shall  deem  meet ; 
and  the  assessment  shall  be  be  made  on  said 
lands,  according  to  the  benefit  which  they 
shall  be  considered  by  the  said  Commissioners 
as  deriving  from  the  making  of  the  said  canals 
respectively  ; "  it  also  provided  that  the  rules, 
&c.,  for  that  purpose  of  collecting,  Ac.,  should 
be  sanctioned  by  the  Chancellor  and  Judges  of 
the  Supreme  Court,  or  a  majority  of  them  ; 
and  that  any  subscription  of  money  or  other 
property  toward  the  completion  of  the  canals, 
by  any  proprietor  of  such  lands,  should  be 
deducted  from  his  tax  or  assessment. 

This  section  was,  by  an  Act  passed  Apr.  7, 
1819,  in  fact,  repealed,  though  in  form  only 
"suspended  until  the  further  order  of  the 
Legislature  thereon."  In  Mar.  1820,  the  then 
Canal  Commissioners,  Dewitt  Clinton,  Stephen 
Van  Rensselaer  and  Myron  Holley,  made  an 
able  and  elaborate  report  upon  the  general 
snbject  of  the  canals,  and  particularly  upon 
the  financial  measures  already,  and  to  be  fur- 
ther adopted,  to  insure  their  completion.  In 
this  report,  the  tax  or  assessment  in  question, 
without,  it  is  true,  raising  any  constitutional 
objection  to  it,  was  fully  discussed  ;  and  upon 
considerations  of  its  inequality,  inconvenience 
and  oppressiveness,  if  not  impracticability,  it 
was  condemned  without  reserve.  (See  Vol. 
II.  Canal  Laws,  458,  462,  published  under 
*authority  of  the  Legislature  in  1825.)  [*46O 
The  report  after  pointing  out  these  features, 
says  :  "  The  inconvenience  of  this  mode  of 
raising  money  would  soon  be  apparent  to 
everybody,  and  it  would  become  justly  odi- 
ous." Again;  the  inconvenience  and  expense 
of  collecting  such  a  tax,  afford  very  strong 
reasons  against  the  expediency  of  it."  This 
report  gave  the  death-blow  to  this  contem- 
plated system  of  neighborhood  taxation.  And 
who  will  not  admit,  most  justly  ?  The  Legisla- 
ture and  the  State  at  large  had  begun  to  com 
prehend  that  these  great  avenues  of  commerce 
and  intercourse  were  not  neighborhood  im- 
provements, but  were  to  be  vast  state  and  even 
natural  channels  of  intercommunion,  not  only 
for  all  those  who  might  traverse  them  during 
the  present  and  future  generations,  but  for  the 
benefit  of  all  those  who  might  receive  through 
them  the  accumulated  products  of  the  wide 
extended  regions  which  were  beckoned  to 
their  embrace.  But  if  the  principle  of  this 
taxation  of  the  land  within  25  miles  of  the 
canal  were  sustainable,  what  was  there  to  pre- 
vent the  Legislature  from  imposing  the  whole 
expense  of  this  noble  work  upon  the  owners 
of  those  lands  ?  It  would  have  been  no  vio- 
lent, but  a  very  reasonable  assumption,  that 
they  would  be  benefited,  not  merely  to  the 
amount  of  the  $6,000,000,  at  which  the  cost  of 
the  Erie  Canal  was  estimated,  but  thrice  and 
four  times  that  amount.  They  have  reaped 
advantages  almost  incalculable — those  of  them 
who  have  lived,  perchance,  to  enjoy  them. 
But  what  a  monstrous  act  of  oppression,  of 
arbitrary  and  unconstitutional  exaction,  if  the 
whole  expense  of  these  public  improvements 
had  been  levied  upon  their  lands  on  the  pre- 
tense of  exclusive  benefit.  And  yet  that  would 
have  been,  according  to  Chancellor  Walworth's 
"well-settled  principle"  of  taxation,  a  mere 
tax  imposed  upon  the  neighborhood,  which 
was  "  exclusively  benefited  by  that  public 
24  -  369 
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improvement."  For  so  the  owners  of  land 
adjacent  to  the  canal  might  -as  well  be  consid- 
ered as  the  owners  of  lots  in  the  neighborhood 
of  a  street  to  be  dedicated  to  the  public.  The 
fallacy  of  this  lies  in  the  very  statement  of  the 
question.  The  public  obligation  to  pay  is 
co-extensive  with  its  power  to  take.  It  takes 
for  its  own  use  and  benefit ;  and  it  has  no 
right  to  indulge  in  any  speculation  as  to  other 
benefits  than  its  own.  It  has  no  right  to 
ask  the  owner  of  property  thus  taken, whether 
4O  l*J  *he  "  has  not  other  land  in  the  neigh- 
borhood." He  might  well  reply  to  such  a 
question,  "  take  my  land,  since  you  have  the 
power  ;  but  pay  for  what  you  take,  and  de- 
part in  peace." 

The  Chancellor  refers  to  the  case  of  Living- 
ston v.  The  Mayor,  &c.,  to  the  other  cases 
cited  by  Mr.  Justice  Beardsley  on  this  subject 
of  taxation.  The  Chancellor  says:  "I  have 
recently  had  occasion  to  examine  this  question 
as  well  as  that  of  the  right  of  a  party  to  a  jury 
to  assess  his  damages,  in  the  case  of  Beekman 
v.  The  Saratoga  &  Scheneclady  R.  R.  Co.,  not 
yet  reported."  This  is  the  case  cited  by  Mr. 
Justice  Beardsley,  as  an  authority  to  establish 
his  proposition,  that  assessments  for  benefit 
are  but  a  "  local  tax  for  local  purposes."  But 
in  the  case  itself  the  question  did  not  arise  ; 
nor  was  it  discussed  at  all  by  the  C  hanceUor. 
We  find  nothing  in  his  opinion  that  has  the 
slightest  bearing  on  that  subject — nothing 
which  countenances  the  idea  which  he  put 
forth  in  the  case  of  Livingston  v.  The  Mayor, 
&c.,  that  you  have  a  right  to  take  the  land  of 
an  individual  for  public  use,  and  pay  him  for 
it  with  some  other  land  he  may  own  in  the 
neighborhood.  For,  paying  him  in  that  cur- 
rency, is  paying  him  in  effect  with  the  land  to 
which  the  benefit  is  supposed  to  accrue. 

Then,  as  to  the  property  of  other  owners  in 
the  vicinity  of  a  new  street,  about  to  be 
opened,  can  anything  have  a  more  direct  ten- 
dency to  depress  the  market  value  of  their 
lots,  if  they  are  on  sale,  than  this  new  creation 
of  so  many  rival  lots,  to  be  brought  into  direct 
competition  with  their  own,  the  moment  the 
street  is  to  be  opened  ?  The  parties  most  cer- 
tain to  be  immediately  injured  in  their  sales, 
are,  by  this  system,  selected  to  contribute  for 
the  pretended  benefit  1  They  are,  in  may  cases, 
the  real  losers,  without  reference  to  their 
assessments  ;  they  are  then  made  to  pay  all 
for  the  street,  while  the  only  party  benefited 
—  the  public  —  pays  nothing.  That  gives 
itself  no  trouble  to  inquire  whether  the  specu- 
lative benefit  assessed  upon  the  "neighbors" 
is  ever  realized  or  not ;  still  less,  in  their 
searches  after  victims  of  incidental  benefit,  do 
the  assessors  ever  turn  aside  to  ask  for  the  suf- 
ferers by  these  incidental  injuries.  A  system 
so  evidently  arbitrary,  unequal  and  unjust, 
even  if  its  constitutionality  were  less  doubtful, 
4(5i2*J  ought  not  to  be  permitted  a  *longer 
existence.  It  does  not  comport  with  the  first 
principles  of  taxation  ;  it  violates  them  all  in 
taxing  individuals  upon  future  possible  bene 
fit,  as  a  basis  of  taxation  ;  its  practical  benefits 
are  few  and  uncertain  ;  its  abuses  manifold 
and  inevitable. 

It  cannot  be  claimed  that  the  Act  for  laying 
the  tax  of  $250,000  upon  the  lands  within  25 
miles  on  each  side  of  the  canals,  adds  any 
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force  or  sanction  to  the  principle  it  embraced. 
It  was  immediately  abandoned,  never  to  be 
revived.  So  far  as  principle  and  practice  are 
concerned,  this  system  of  assessing  benefits 
upon  neighboring  owners  stands  only  upon  its- 
own  pretensions,  as  to  principle  and  precedent. 
If  the  former  is  wanting,  on  the  ground  of 
constitutionality,  precedents  and  prescription 
are  not  yet  sufficient  to  maintain  it.  The 
question,  in  fact,  in  this  shape,  was  not  pre- 
sented to  the  Supreme  Court  in  the  case  of 
Striker  v.  Kelly ;  and  if  it  had  been,  a& 
that  case  was  reversed  in  the  Court  of  Errors, 
though  on  other  grounds,  the  subject  is  still 
open  for  examination  in  the  court  of  dernier 
resort.  The  question  in  the  case  of  Livingston 
v.  The  Mayor,  &c.,ofN.  T.,  was  essentially 
different.  The  owner  whose  property  was 
taken,  and  who  had  been  paid  in  benefits  to 
other  lots,  insisted  that  he  was  entitled  to  com- 
pensation for  what  was  taken  without  regard 
to  the  supposititious  benefits.  This  rule  the 
Chancellor  certainly  dissents  from,  as  we  have 
seen  ;  and  though,  on  the  ground  of  "  neigh- 
borhood" taxation,  his  opinion  contains  noth- 
ing to  support  his  views,  yet  it  must  be  frankly 
admitted  that  the  Legislature,  in  the  Canal 
Act  of  Apr.,  1817,  before  alluded  to,  has  pre- 
scribed a  mode  of  assessing  compensation  to 
owners  of  lands  taken  for  canal  purposes, 
which  in  this  respect  is  liable  to  the  same 
objection  as  that  which  was  complained  of  in 
the  case  of  Livingston  v.  The  Mayor,  &c.  By 
the  3d  section  of  that  Act,  it  was  provided,, 
that,  "  for  all  lands,  waters  and  streams  taken 
for  the  purposes  of  the  canals,  it  shall  be  the 
duty  of  the  Canal  Appraisers,  or  a  majority  of 
them,  to  make  a  just  and  equitable  assessment 
and  appraisal  of  the  loss  and  damage,  if  any, 
over  and  above  the  benefit  and  advantage  to 
the  respective  owners  or  proprietors, or  parties 
interested  in  the  premises  so  required.  (This 
provision  is  re-enacted  in  2  R.  S.,  211,  sec.  50, 
2ded.) 

*No  question,  as  to  the  constitutional  [*463 
propriety  of  this  mode  of  ascertaining  the 
compensation  for  property  taken  under  this 
Act,  appears  to  have  been  agitated  before  our 
tribunals.  Probably,  both  the  liberality  of 
the  Canal  Appraisers  to  owners,  and  the  deep 
interest  taken  by  the  latter  in  so  great  and 
beneficial  a  public  work,  have  led  to  this- 
acquiescence.  But,  in  a  recent  case,  a  question 
arose  which  appears  to  have  some  bearing  on 
the  constitutional  principles  which  ought  to 
govern  in  ascertaining  as  well  as  paying  the 
compensation.  In  the  case  of  The  People  v. 
Hayden,  6  Hill.  359,  a  motion  was  made  for  a 
mandamus  against  Hayden  and  others,  Canal 
Appraisers.  A  section  of  the  Black  River 
Canal  crossed  the  farm  of  the  relator,  in 
Oneida  Co. ,  and  that  portion  of  it  was  nearly 
finished  when  the  work  was  suspended.  In 
May,  1843,  he  presented  a  claim  for  damages 
to  the  Canal  Appraisers,  amounting  to  more 
than  $2,000  ;  but  they  declined  to  act  upon  it, 
assigning  as  a  reason  that  doubts  were  enter- 
tained of  their  jurisdiction.  It  was  insisted, 
on  the  part  of  the  Canal  Appraisers,  that  no 
appropriation  of  the  land  of  the  relator  takes 
place,  within  the  meaning  of  the  Statute,  until 
the  work  on  the  canal  is  finished  ;  and  that 
until  that  period  no  appraisement  and  payment 
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of  his  damages  could  be  required.  The  rela- 
tor  contended,  on  the  other  hand,  that  as  the 
Stale  had  fixed  upon  the  route,  and  taken  per- 
manent and  exclusive  possession  of  the  lands, 
and  commenced  the  execution  of  the  work  ; 
the  appropriation  had  taken  place,  and  the 
Canal  Appraisers  had  jurisdiction  to  proceed 
in  assessing  his  damages,  &c. 

NELSON,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  says  : 

"The  only  question  is.  whether  the  facts 
before  us  disclose  a  case  of  such  an  appropri- 
ation. If  they  do.the  Appraisers  should  go  on 
and  discharge  their  duty  ;  and  if  they  refuse, 
a  mandamus  is  the  appropriate  remedy." 

"  Although  it  may  not  be  necessary,  within 
the  constitutional  provision,  that  the  amount 
of  compensation  should  be  actually  ascertained 
and  paid  before  the  property  is  thus  taken,  it 
is,  I  apprehend,  the  settled  doctrine,  even  as  it 
respects  the  State  itself,  that  at  least  certain 
and  ample  provision  must  first  be  made  by  law 
(except  in  cases  of  public  emergency),  so  that 
the  owner  can  coerce  payment  through  the 
464*]  judicial  ^tribunals  or  otherwise,  with- 
out any  unreasonable  or  unnecessary  delay. 
Otherwise,  the  law  making  the  appropriation 
is  no  better  than  blank  paper.  (B'oodgood  v. 
The  Mohawk  <&  Hudson  R.  R.  Co.,  18  Wend.,  9.) 

The  Statute  places  the  right  to  have  compen- 
sation made  where  the  principle  of  the  consti- 
tution places  it,  viz.  :  upon  the  forcible  devest- 
ment  of  the  use  and  enjoyment  of  private 
property  for  the  public  benefit ;  and  not,  as 
contended  in  behalf  of  the  people,  upon  the 
completion  of  the  public  work  for  which  it  is 
taken.  The  latter  is  a  question  in  which  the 
individual  has  no  special  interest,  depending 
upon  the  will  or  wisdom  of  the  Legislature, 
and  all  the  considerations  which  usually  enter 
into  and  influence  legislative  action.  The  work 
may  be  completed  in  one,  two  or  more  years, 
or  it  may  never  be  completed." 

"  The  Statute  before  us  places  the  right  to 
compensation  upon  no  such  contingent  and 
fluctuating  basis.  When  the  public  agents 
have  entered  upon  and  taken  possession  of  the 
property  in  the  manner  contemplated  by  the 
Statute  (1  R.  S.,206,  sec.  16,  2d.  ed.),  theevent 
has  happened  which  entitles  the  owner  to  an 
appraisement  of  his  damages.  Though  the 
work  should  never  be  completed,  it  is  all  the 
same  to  the  owner  ;  except  that  he  may  thus 
be  deprived  of  the  benefits  which  the  apprais- 
ers are  required  to  deduct  from  the  damages 
sustained.  But  that,  perhaps,  is  a  wrong 
without  a  remedy."  Mandamus  accordingly.1 

Now,  if  the  learned  Chief  Justice,  when  he 
had  arrived  at  this  conclusion,  had  but  looked 
beyond  the  Statute  before  him,  so  far  as  to  the 
constitutional  provision  on  this  subject  of  com- 
pensation to  the  owner,  he  would  have  discov- 
ered that  the  "  wrong,"  which  he  deplores  as 
one  remediless,  was  susceptible  of  a  very  plain 
and  easy  remedy,  by  merely  adhering  to  the 
language  of  the  Constitution.  That  declares, 
as  explicitly  as  words  can  express  it,  that  for 

1.— In  Baker  v.  Johnson,  2  Hill,  342,  the  Supreme 
Court  held  that  "  no  formal  resolution  of  the  Canal 
Commissioners  to  take  the  land  was  necessary.  En- 
tering on  the  land  and  laying  out  and  commencing 
the  work,  amounted  to  a  sufficient  appropriation ; 
although  the  absolute  fee  did  not  pass  to  the  State 
until  the  appraisement  of  the  damages"  (p.  347). 
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private  property,  taken  for  public  use,  the 
owner  shall  receive  a  just  compensation.  Ch. 
J.  Nelson  himself  holds  it  to  be  "the  settled 
doctrine,  even  as  it  respects  the  State  itself. 
that  at  least  certain  and  *ample  provis-  [*465 
ion  must  first  be  made  by  law  (except  in  cases 
of  public  emergency),  so  that  the  owner  can 
coerce  payment  of  the  amount  of  his  compen- 
sation, through  the  judicial  tribunals  or  other- 
wise, without  any  unreasonable  or  unnecessary 
delay."  But  when  you  make  the  owner's 
compensation  depend  upon  benefits  estimated 
of  which  he  may  be  deprived,  not  only  by  thre 
non-completion  of  the  work,  but  by  a  thousand 
other  unforeseen  contingencies,  how  can  it  be 
said  that  "certain  or  ample  provision  is  made 
by  law,  so  that  the  owner  can  coerce  payment?" 
How'is  he  to  coerce  payment  by  the  judicial  tri- 
bunals or  otherwise,  of  the  amount  of  benefits 
thus  deducted  from  the  fair  value  of  his  lands? 
Where  is  he  to  get  this  prospective  addition  to 
the  price  of  his  other  lands  discounted  for 
something  certain  and  tangible  ?  Where  is 
the  mint  in  which  these  golden  promises  of 
future  profit  can  be  stamped  with  current 
value  ?  The  State  has  provided  none  ;  it  offers 
no  guaranty  that  the  estimates  of  benefits 
made  by  its  Canal  Appraisers  shall  be  realized 
in  one,  ten  or  twenty  years.  Therefore,  as  Ch. 
J.  Nelson  says  of  the  Statute,  so  say  we  of  the 
Constitution  :  "  It  places  the  right  to  compen 
sation  upon  no  such  contingent  and  fluctuating 
basis."  It  has  made  no  such  currency  a  legal 
tender  for  property  taken  for  public  use. 

But  this  rule  of  estimating  benefits  from  the 
canal,  against  the  damages  of  the  owner,  is 
comparatively  harmless,  in  itself  ;  at  all  events, 
no  complaints  have  been  heard  before  our 
legal  tribunals  of  its  practical  operation.  It 
may  be  because  it  has  been  essentially  disre- 
garded in  awarding  the  compensation  for  lands 
taken  for  canal  purposes.  In  principle,  it 
seems  to  be  liable  to  the  constitutional  objec- 
tion pointed  out,  if  that  be  well  founded. 
But  even  in  point  of  principle,  it  falls  so  far 
short  of  the  system  of  the  arbitrary  exactions 
carried  on  in  the  City  of  N.  Y.,  under  the 
name  and  pretense  of  assessments  for  benefits, 
that  it  can  scarcely  be  placed  in  the  same 
category.  The  power  delegated  to  the  Com- 
mon Council  by  that  system  is  nothing  less  in 
practice  than  the  absolute  right  of  eminent 
domain.  It  might  admit  of  great  doubt,  how 
far  such  a  delegation  of  that  power  by  the 
Legislature  is  consistent  with  the  first  principles 
*of  constitutional  legislation.  But  if  [*46f> 
it  had  the  right  to  delegate  that  prerogative,  it 
has  no  right  to  confer  a  power  which  itself  does 
not  possess — that  of  taking  private  property 
for  public  use,  without  just  compensation  by 
the  public  to  the  owner.  The  return  to  that 
true  constitutional  ground  of  itself  would  erect 
a  firm  barrier  against  that  flood  of  waste,  in- 
justice and  oppression,  which,  from  the  first 
origin  of  the  system,  has  swept  in  turn  over 
nearly  every  portion  of  our  City.  The  decision 
in  the  case  of  Striker  v.  Ketty,  it  was  thought, 
would  have  some  good  tendency  towards  the 
protection  of  the  rights  of  private  property 
against  it.  But  it  was  a  temporary  check  only, 
if  at  all  ;  and  the  tide  is  again  returning  with 
renewed  force.  The  Common  Council  is  again 
as  busy  as  ever  in  searching  for  new  objects  on 
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which  to  shower  its  benefits.  So  impatient  is 
their  intention  to  dp  good  in  inmtox,  that  they 
could  not  even  wait  for  the  passage  of  a  law 
to  confer  the  power  of  appointing  Commission- 
ers of  Estimate  and  Assessment  on  some  other 
tribunal  thau  the  Supreme  Court,  although  the 
new  Constitution  has  expressly  prohibited  its 
judges  fro.u  "  exercising  any  power  of  ap- 
pointment to  public  office."  (Art,  VI.,  sec.  8.) 
The  City  Councils  have  taken  the  grave  respon- 
sibility of  going  on  with  proceedings  to  open 
new  streets  and  avenues,  and  applying  to  have 
commissioners  appointed  by  the  Supreme 
Court,  as  if  no  such  constitutional  prohibition 
existed.  They  are  running  the  imminent  haz- 
ard of  having  those  appointments  and  all  the 
wastefully  expensive  proceedings  consequent 
upon  them,  at  no  very  remote  period,  declared 
coram  non  judice  ;  utterly  null  and  void.  If 
those  commissioners  are  not  public  officers, 
what  are  they?  If  such  an  employment  is  not, 
as  Ch.  J.  Marshall1  has  judicially  sanctioned 
f><>7*]  *the  definition  of  an  office,  "  a  public 
charge  or  employment,"  what  else  is  it.  and 
what  is  its  name  ?  This  is  a  constitutional 
objection  that  might  easily  have  been  obviated 
by  vesting  the  power  in  the  N.  Y.  Superior 
Court,  or 'in  the  C.  P.  But,  as  if  to  multiply 
designedly  constitutional  objections  to  their 
proceedings,  the  councils  have  not,  it  would 
appear,  deemed  it  of  sufficient  importance  to 
occupy  their  wisdom.  Perhaps,  however,  they 
have  a  right  to  indulgence,  as  such  subjects 
are,  to  be  sure,  quite  foreign  to  their  studies 
and  pursuits. 

Nor,  perhaps,  ought  the  general  subject  of 
Ihese  assessments  for  benefit  to  be  pressed 
upon  their  overtasked  understandings,  with  a 
view  to  the  correction  of  its  abuse  ;  still  less, 
to  its  annihilation, as  radically  and  fundament- 
ally unconstitutional.  For  redress  against  the 
system  on  that  ground,  it  is  in  vain  to  look 
elsewhere  than  to  the  legal  tribunals  whose 
duty,  as  well  as  prerogative,  it  is  to  uphold,  at 
whatever  cost,  to  public  bodies  or  to  individu- 
als, the  constitutional  guaranties  of  the  rights 
of  private  property.  It  is  as  dangerous  to 
prophesy  results  of  judicial  deliberations  upon 
questions  of  constitutional  interpetation,  as 

1.— See  the  case  of  The  United  States  v.  Maurice, 
I!  Brockbrough,  96,  where  Ch.  J.  Marshall  held  that 
an  agent  of  fortifications  was  an  officer  of  the  U.  S., 
and  must  be  appointed  by  the  President  and  Senate, 
and  that  an  appointment  by  the  Secretary  of  War 
was  a  mere  nullity.  He  there  says :  "  Is  the  agent 
of  fortifications  an  officer  of  the  TJ.  S.  ?  An  office 
is  defined  to  be  a  "public  charge  or  employment," 
and  he  who  performs  the  duties  of  the  office  is  an 
officer.  If  employed  on  the  part  of  the  TJ.  S.,  he  is 
an  officer  of  the  U.  S.  Although  an  office  is  an  em- 
ployment, it  does  not  follow  that  every  employ- 
ment is  an  office.  A  man  may  certainly  be  employed 
under  a  contract  express  or  implied,  to  do  an  act, 
or  perform  a  service,  without  becoming  an  officer. 
But  if  a  duty  be  a  continuing  one,  which  is  defined 
by  rules,  prescribed  by  the  government,  and  not  by 
contract,  which  an  individual  is  appointed  by  gov- 
ernment to  perform,  who  enters  on  the  duties  apper- 
taining to  his  station  without  any  contract  defining 
them,  if  those  duties  continue  though  the  person  be 
changed,  it  seems  very  difficult  to  distinguish  such 
a  charge  or  employment,  from  an  office,  or  the  per- 
son who  performs  the  duties  from  an  officer."  2 
Brock.,  103. 

Tested  by  this  definition,  Comissioners  of  Estimate 
and  Assessments  are  clearly  such  "  public  officers" 
as  the  Supreme  Court  are  prohibited  from  exercis- 
ing any  power  of  appointing  by  the  clause  of  the 
Constitution  of  1846,  cited  above. 
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upon  any  other  subject  of  forensic  debate. 
But  whenever  this  question  shall  be  presented 
to  the  court  of  dernier  resort,  there  can  be  no 
room  to  doubt  that  it  will  there  receive  the 
most  deliberate  attention  and  investigation  in 
all  its  extent ;  and  that  no  considerations  of 
expediency  or  of  mere  inconvenience  to  our 
*municipality,  will  prevent  that  high  [*4(>8 
tribunal  from  overthrowing  the  whole  system, 
if  found  to  be  in  derogation  of  the  co'nstitu- 
tional  provisions,  and  the  rights  of  the  citizen. 
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MORRIS  AND  MO  WATT,  Assignees  of  COM- 
FORT SANDS,  a  Bankrupt, 


ISAAC   CLASON,  Impleaded  with  GEORGE 
STANLEY — 10  Johns.,  524. 

In  the  Court  of  Errors. 

CLASON,   Appellant, 

v. 

MORRIS  and  Mo  WATT,  Respondents — 10  Johns., 
524. 

Opinion  of  Lansing,  Ch.,  given  10  Johns.,  530-535. 

Surely. 

THE  decision  in  this  case  turned  so  much 
upon  different  views  of  the  evidence-in  the 
cause,  taken  by  the  Chancellor  and  by  the 
Court  of  Errors,  or  a  majority  of  them,  that  it 
would  be  rather  giving  a  view  of  the  matters 
of  fact  in  controversy  with  respect  to  the  satis- 
faction of  the  debt  to  Clason,  &c.,  from  the 
bankrupt's  estate,  than  of  any  difficult  or  im- 
portant principles  of  law  or  equity.  The  latter, 
as  far  asthey  arose  in  the  case,  are  sufficiently 
stated  in  the  reporter's  marginal  note  to  the 
decision  of  the  Court  of  Errors. 

"  Where  a  bill  in  chancery  is  filed  against 
two  defendants  jointly  interested  in  the  subject 
matter  of  the  suit,  and  the  bill  is  taken  pro 
confesso  against  one  of  them  for  want  of  ap- 
pearance, and  the  other  party  appears  and  dis- 
proves the  plaintiff's  case,  the  bill  will  be  dis- 
missed as  to  both  defendants." 

"C.  and  D.  indorsed  the  note  of  S.,  as 
security  to  L..  who  sued  P.  on  the  note,  and 
recovered  judgment  against  him,  and  after- 
wards sued  C.  and  D.  as  indorsers,  and  recov- 
ered ^judgment  against  them.  C.  and  [*469 
D.  paid  the  amount  of  the  debt,  and  took  an 
assignment  of  the  judgment  against  S." 

The  Court  of  Errors  held  that  C.  and  D. 
stood  in  the  place  of  L.,  and  might  avail  them- 
selves of  the  judgment  to  recover  the  money 
paid  by  them,  of  S.'s  estate  (by  virtue  of  the 
lien  of  the  judgment).  A  surety  who  pays  a 
debt  for  his  principal,  is  entitled  to  be  put  in 
the  place  of  the  creditor,  and  to  all  the  means 
which  the  creditor  possessed,  to  enforce  pay- 
ment against  the  principal  debtor. 


Decree  reversed,  11  to  8. 
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CUYLER  e.  BRADT—  2  Cai.  Cas.,  826. 

Tenancy  in  Common  —  Notice  to  Vendee  of  Ven- 
dor's Title,  by  Recital  of  the  Intent  of  the  Pur- 
chase in  Deeds  among  the  Joint  Purchasers. 

\  PPEAL  from  decree  of  the  Chancellor. 
i-L  The  main  question  in  this  case  was, 
whether  the  estate  of  several  patentees  who 
had  agreed  to  purchase  jointly,  and  to  hear  in 
equal  proportions  the  expense  of  obtaining  a 
patent,  which  was  to  them  jointly,  was  an  es- 
tate in  joint  tenancy  or  in  common. 

The  Chancellor  held  that  the  patentees  took 
as  joint  tenants  and  not  as  tenants  in  common. 

But  the  Court  of  Errors,  on  appeal,  held, 
that,  it  appearing  by  the  recital  of  deeds  among 
themselves,  that  they  intended  to  purchase  in 
common,  each  to  have  an  interest  in  propor- 
tion to  his  share  of  joint  contribution,  they 
took  not  as  joint  tenants,  but  as  tenants  in  com- 
mon. 

And  they  also  held  that  a  purchaser  who 
took  a  conveyance  from  the  survivors  of  the 
patentees,  with  knowledge  of  the  recitals  in 
those  deeds  among  the  patentees  themselves, 
was  a  purchaser  with  notice  of  the  title  of  the 
patentee  who  had  died,  to  his  share  of  the 
47O*]  patent  ;  although  if,  without  *such 
notice,  he  had  purchased  for  a  valuable  con- 
sideration, the  conveyance  would  have  trans- 
ferred the  legal  title  to  him. 

It  wan  held,  accordi  'nyly,  that  the  grantee  in 
this  case  took  subject  to  trusts  implied  as  well  as 
expressed,  and  tJie  Chancellor's  decree  was  accord- 
ingly reversed. 


Coles  v.  Coles,  15  Johns.,  159,  it  was 
held  by  the  Supreme  Court  that  where  real 
estate  is  held  by  partners  for  the  purpose  of 
the  partnership,  they  hold  not  as  partners  but 
as  tenants  in  common  ;  and  the  rules  relative 
to  partnership  property  do  not  apply  to  it  ; 
that  one  partner  can  only  sell  his  individual 
interest;  and  when  both  join  in  the  sale  and, 
conveyance  and  one  only  receives  the  pur- 
chase money,  the  other  may  maintain  an  action 
against  him  for  his  proportion. 

In  Baker  v.  Wheeler,  8  Wend.,  505,  where 
two  tenants  in  common  were  partners  in  the 
lumber  business,  and  cut  timber  on  the  lands 
held  in  common  to  carry  on  their  business,  and 
one  of  them  gave  a  license  to  a  third  person  to 
cut  timber  on  the  same  land,  it  was  held  good, 
and  that  it  conferred  title  to  the  timber  cut  by 
him.  especially  where  the  license  was  in  satis- 
faction of  a  demand  due  from  both  tenants  in 
common. 

In  Smith  v.  Jackson.  2  Edw.  Ch.,  28,  the 
Vice  -Chancellor  of  the  First  Circuit  held,  that 
where  partners  buy  real  estate  with  joint  funds 
for  partnership  purposes,  there  is  no  right  of 
survivorship  in  the  lands.  Upon  the  death  of 
one  partner  intestate,  his  share  descends  to  his 
heir.  The  Vice-Chancellor  even  holds  that 
equity  cannot  interfere  to  alter  its  character. 
except  upon  the  ground  of  an  agreement." 
He  says  : 

"  There  are  instances,  however,  of  lands 
held  for  partnership  purposes,  which  will  be 
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considered  in  equity  as  personal  property,  and 
be  converted  and  applied  accordingly.  On 
this  subject  in  the  English  chancery  there  has 
been  a  diversity  of  opinion.  Lord  Thurlow 
held,  in  Thornton  v.  Dixon,  3  Bro.  Ch.,  199 
(contrary  to  his  first  impression),  that  in  order 
to  warrant  a  conversion  of  the  real  estate 
which  had  been  purchased  and  held  for  the 
purposes  of  the  partnership,  into  personalty, 
upon  the  death  of  one  of  the  partners,  there 
should  be  an  express  agreement  for  the  sale 
and  change  of  the  property  ;  otherwise,  upon 
the  dissolution,  the  property  *of  the  [*471 
partnership  would  result,  according  to  its  nat- 
ure— the  real  as  real,  and  the  personal  as  per- 
sonal estate.  Upon  the  authority  of  this  case, 
Sir  Wm.  Grant  decided  in  the  cases  of  Bell  v. 
Phyn,  1  Ves.,  453,  and  Balmainv.  Shore,  9  Id., 
500,  in  favor  of  the  representatives  of  the  real 
estate  ;  he  being  of  opinion,  with  Lord  Thur- 
low, that  the  circumstance  of  purchasing  real 
estate  with  partnership  funds,  and  for  the 
business  of  the  partnership  did  not  alter  its 
nature  or  prevent  its  descent  to  the  heir  at 
law." 

"  Lord  Eldon  is  reported  to  have  entertained 
different  views  on  the  subject ;  and  by  his  de- 
cisions in  Ripley  v.  Waterworth,  7  Ves.,  425, 
and  Townsend  v.  Devaynes,  reported  in  1 
Montagu  on  Part.,  app.,  97,  especially  by  the 
last  case,  he  appears  to  have  decided  that  the 
freehold  of  premises,  purchased  by  partners 
for  the  purpose  of  carrying  on  the  business  in 
which  they  were  engaged,  was  on  dissolution, 
by  death  or  otherwise,  to  be  considered  as  per- 
sonal estate.  These  were  cases  in  which  the 
question  arose  between  the  representatives  of 
the  real  and  the  personal  estate,  and  wherein 
the  rights  of  creditors  were  not  immediately 
involved." 

The  Vice- Chancellor  further  held  that  there 
was  nothing  in  the  case  of  Coles  v.  Coles,  ante, 
to  prevent  the  Court  of  Chancery  from  giving 
effect  to  any  express  agreement  which  may  be 
found  to  exist  between  partners,  concerning 
their  purchases  of  real  estate,  and  that  it  was 
competent  for  them  to  change  the  character 
of  such  property.  "  But  if  a  purchase  be  made 
and  a  conveyance  taken  to  partners  as  tenants 
in  common,  without  any  agreement  to  consider 
it  as  stock,  although  it 'be  paid  for  out  of  their 
joint  fund,  and  to  be  used  for  partnership 
purposes,  I  am  of  opinion  it  must  still  be 
deemed  real  estate.  The  law  will  certainly  so 
regard  it ;  and  equity  cannot  interfere  to  alter 
its  character,  except  upon  the  ground  of  an 
agreement."  He  cites,  in  support  of  this  prin- 
ciple, M'Dermotl  v.  Lawrence,  1  Serg.  &  R., 
438;  Goodwin  v.  Richardson,  11  Mass.,  469; 
Ford  v.  Heron.  4  Munf.,  316;  Delossey  v. 
Hnfchinson,  2  Rand.,  183,  and  Greene  v.  Greene, 
1  Ham.,  244  (Ohio). 

In  the  case  before  him,  where  the  partners 
sought  in  a  house  and  lot  upon  a  mortgage  sale, 
to  secure  a  debt  due  to  their  firm,  and  other 
real  estate  upon  speculation,  paying  for  it  out  of 
partnership  funds,  and  debiting  it  to  merchan- 
dise accounts,  and  also  took  up  money  upon 
mortgage  of  the  property,  which  was  put  into 
the  sameaccount,  and  the  parties  having  failed, 
and  the  surviving  partner  assigned  all  his  inter- 
est in  the  real  estate  for  the  benefit  of  the 
partnership  creditors. 
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The  Vice- Chancellor  held  that  the  real  estate 
472*]  was  to  be  Considered  as  partnership 
property,  and  the  proceeds  of  it  liable  to  part- 
nership debts  and  purposes ;  also,  that  they 
were  first  to  be  applied  to  that  use,  before  any 
part  could -be  claimed  by  the  administrator  of 
the  deceased  partner,  for  the  benefit  of  his 
separate  creditors,  or  next  of  kin.  The  bal- 
ance would  belong  to  the  heir  at  law. 

He  also  held  that  the  widow  of  the  deceased 
partner  was  entitled  to  a  right  of  dower  in  her 
husband's  share,  but  having  joined  with  j 
her  husband  in  the  mortgages  which  were  fore-  I 
closed,  she  had  only  a  right  of  dower  in  the 
equity  of  redemption,  which  attached  to  the 
balanced  in  court.  That  right  of  dower,  be 
held,  might  be  estimated  upon  the  principle 
of  a  life  annuity  ;  and  a  gross  sum  could  be 
paid  over  to  her,  or  one  third  of  the  moiety  of 
the  fund  might  be  invested  for  her  use,  at  her 
election,  (pp.  35,  36.) 

Upon  this  point  of  the  claim  of  dower,  the 
Vice- Chancellor  admits  that  "his  conclusion 
may  not  seem  to  be  reconcilable  with  the 
decision  in  the  Ohio  case  of  Greene  v.  Greene, 
where  the  court  proceeded  mainly  upon  the 
effect  of  the  special  agreement  in  the  articles 
of  partnership,  and  as  to  its  effect  in  prevent- 
ing any  right  of  dower  attaching  to  the  land. 
If  that  decision  can  be  supported  upon  prin- 
ciple, I  apprehend  it  can  only  be  done  through 
the  particular  circumstances  of  the  case.  It 
is  sufficient  to  say,  the  facts  in  the  present  suit 
are  different." 

Now,  the  case  of  Greene  v.  Greene,  1  Ham- 
mond's Ohio,  244,  does  certainly  differ  in  one 
leading,  if  not  controlling  fact,  from  the  case 
of  Smith  v.  Jackson.  That  fact  is,  that  the  real 
estate  in  the  former  was  purchased  as  the  report 
states:  "as  a  site  for  their  establishment  as 
brass  and  iron  founders,  and  buildings  were 
erected,  which  were  used  and  occupied  ex- 
clusively for  the  purposes  of  the  partnership, 
and  were  necessary  for  that  use,  and  consti- 
tuted a  large  portion  of  the  capital  invested." 
This  feature  is  wholly  wanting  in  the  case  of 
Smith  v.  Jackson,  unless  the  buying  in  by  the 
partners  there,  of  one  of  the  houses  aud  lots  to 
secure  a  debt  due  their  firm,  can  be  tortured 
into  a  purchase  of  premises  for  partnership 
purposes.  As  to  the  rest  of  their  purchases, 
which  were,  as  it  is  expressed,  "  upon  specu- 
lation ;"  there  can  be  no  pretense  for  saying 
that  they  were  for  purposes  of  the  partnership 
trade.  But  in  the  case  of  Townsend  v.  Decay- 
nes,  before  Lord  Eldon,  which  seems  to  be 
especially  relied  on  by  the  Vice- Chancellor,  the 
473*]  real  *estate,  "paper  mills  and  prem- 
ises," are  expressly  stated  to  have  been  pur- 
chased for  the  use  of  the  partnership  business 
in  which  the  testator  was  engaged.  There  was 
no  question  there  as  to  the  rights  of  partner- 
ship creditors,  and  though  it  is  now  a  case  of 
undoubted  authority,  it  is  difficult  to  discover 
how  it  has  any  application  to  the  point  decided 
by  the  Vice- Chancellor  in  Smith  v.  Jackson,  as 
to  the  lien  of  partnership  creditors  upon  the 
proceeds  in  equity,  of  property  not  bought  or 
used  for  any  purpose  of  the  partnership  trade. 
(See  note  to  11  Sim.,  498,  where  the  case  is 
fully  stated.)  The  case  of  Ripley  v.  Water- 
icorih,  7  Ves.,  425,  also  decided  by  Lord  Eldon, 
is  of  the  same  description.  The  property  there 
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was  held  and  used  for  the  purposes  of  the 
partnership  trade. 

But  in  the  case  of  Sett  v.  Phyn,  1  Ves.,  453, 
the  property,  though  bought  with  partnership 
funds,  was  not  bought  for  the  purpose  of  the 
partnership.  It  is  true  that  the  Master  of  the 
Rolls  says,  that  "even  if  it  could  be  considered, 
in  a  proper  sense,  partnership  property,  upon 
the  authority  of  the  case  before  Lord  Thurlow 
(Thornton  v.  Dizon,  8  Bro.  Ch.,  199),  1  am 
obliged  to  decide  for  the  heir."  In  all  the  cases 
where  the  English  courts  have  held  that  real 
estate  purchased  with  partnership  funds  was 
to  be  considered  as  partnership  property,  ii  has 
been  not  only  purchased,  but  used  solely  for 
the  use  of  the  trade,  or  held  converted  by 
express  agreement.  In  the  case  of  Cookson  v. 
Cookson,  8  Sim.,  543,  the  Vice-Chancettm;  Sir 
Launcelot  Shadwell,  expressly  sanctions  this 
view.  He  there  said  (p.  547):  "But  what  strikes 
me  as  the  law  applicable  to  the  case  is  this, 
namely :  that  law  which  Sir  William  Grant 
laid  down  in  Bell  v.  Phyn.  Suppose  this  was 
partnership  property,  I  doubt  whether  there 
was  a  conversion.  There  was  no  occasion  to 
call  for  it  for  any  of  the  purposes  of  the  part- 
nership. It  remains  clear.  Each  might  have 
entered  into  the  enjoyment  of  his  share.  Then 
suppose  all  die,  why  is  it  to  be  considered  per- 
sonal property — something  different  from  what 
it  really  is,  as  between  the  real  and  personal 
representatives  ?"  So  it  appears  to  me  in  this 
case  ;  when  the  partm-rtncrship  terminated,  it 
is  not  suggested  that  there  was  any  necessity 
for  a  sale  of  a  particle  of  the  assets  for  the 
purpose  of  paying  the  *partnership  [*474 
debts.  The  consequence,  therefore,  is,  that 
freehold  property  will  remain  freehold  in  the 
different  parties.""  (8  Sim.,  543.) 

The  case  of  Greene  v.  Greene,  being  a  case, 
therefore,  of  the  sort,  where  the  English  courts 
have  held  real  property  converted  to  personal, 
even  without  any  express  agreement  that  it 
should  be  considered  as  part  of  the  partnership 
property,  if  it  was  purchased  with  partnership 
funds  aud  used  for  the  purposes  of  the  part- 
nership trade,  the  claim  of  dower  could  not  be 
sustained,  until  the  debts  of  the  partnership 
were  first  paid.  The  idea  of  the  Vice-Chan- 
cellor, then,  in  Smith  v.  Jackson,  that  the  court, 
in  Greene  v  Greene,  proceeded  mainly  upon 
the  special  agreement  in  the  articles  of  part- 
nership, does  not  seem  warranted  by  the  facts 
in  the  case.  There  was  no  need  of  any  special 
agreement  to  constitute  it  partnership  properly, 
if  it  was  bought  and  used  for  partnership  pur- 
poses. Nor  is  it  easy  to  perceive,  even  if  they 
did  rely  mainly  on  the  special  agreement,  how 
that  alone  would  distinguish  it  from  the  case 
of  Smith  v.  Jackson,  if  the  Vice  Chancellor  was 
right  there  in  his  conclusion,  that  there  was 
"sufficient  evidence  from  the  entries  in  the 
partnership  books,  and  from  other  circum- 
stances, that  the  partners  must  have  under- 
stood and  intended  the  purchases  to  have  been 
held  as  partnership  property."  (p.  35.)  These 
understandings  and  intentions  of  the  parties, 
he  holds  to  be  sufficient  to  determine  the  char- 
acter of  the  property  ;  and  that  being  once 
determined,  his  decision  in  favor  of  the  right 
of  dower  in  the  partnership  property,  seems 
not  only  irreconcilable  with  the  principle  of 
the  decision  in  Greene  v.  Greene,  but  equally 
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hostile  to  the  principle  of  his  own  decision  in 
Smith  v.  Jackson.  If  the  character  of  partner- 
ship property  rightly  attached  to  it,  he  takes  it 
for  granted  that  it  is  liable  for  the  partnership 
<lebts.  in  the  first  instance  ;  though,  if  merely 
bought  with  partnership  funds,  without  any- 
thing further,  it  may  be  doubtful  whether  any 
such  preference  is  either  upon  principle  or 
.authority  sufficiently  established.  But  being 
held  liable  in  this  case,  upon  sufficient  evidence 
of  the  intent  of  the  parties,  for  the  partnership 
debts,  it  must  surely  remain  so.  not  only  as  to 
the  administrator  and  next  of  kin  of  the 
deceased  partner,  but  as  to  the  dower  also,  until 
475*]  those  *debts  are  satisfied.  Both  parties 
of  this  decision  cannot  stand  together,  upon 
the  Vice- Chancellor  s  own  principles,  without 
the  aid  of  some  clearer  distinction  than  that  he 
suggests  with  regard  to  the  ground  on  which 
the  court  in  Greene  v.  Greene  mainly  pro 
ceeded. 

The  general  question,  as  to  the  character  of 
real  estate  purchased  by  two  partners  with  the 
funds  and  for  the  business  of  the  partnership, 
where  one  of  them  died  leaving  the  firm  with- 
•out  personal  property  sufficient  to  pay  its 
debts,  came  up  in  the  case  of  Delmonico  v. 
Guillaume,  before  Assistant  Vice-Chancellor 
Sand  ford  (3  Sandf.,  366).  He  there  held  that 
such  real  estate  was  in  equity  to  be  treated  as 
personal  property ;  and  that  the  surviving 
partner  had  an  absolute  right  to  dispose  of  it 
as  such  for  the  payment  of  the  partnership 
debts.  Upon  this  ground,  without  even  the 
personal  representative  of  the  deceased  partner 
having  been  made  a  party  to  the  bill,  and  with- 
out, of  course,  any  regular  or  binding  account 
•of  the  debts  and  assets  of  the  firm,  he  decreed 
that  the  surviving  partner  had  full  right  to  sell 
the  real  estate  and  compelled  the  purchaser  of 
the  property,  who  objected  to  the  title,  on  a 
Jbill  for  a  specific  performance  by  the  surviving 
partner,  to  complete  his  purchase.  The  widow 
-and  infant  heir  of  the  deceased  partner  were 
made  parties  defendant  along  with  the  pur- 
chaser ;  but  the  personal  estate  was  not  repre- 
sented, as  expressly  appears  from  the  decision 
•of  tli  j  Vicz-ChancMor.  The  guardian  adlitem 
-of  the  infant  heir  was  ordered  to  join  in  the 
•conveyance  in  the  name  of  the  infant. 

The  Assistant  Vice  Chancellor,  in  the  course 
of  his  brief  opinion,  observes  : 

"The  case  of  Coles  v.  Coles,  15  Johns.,  159, 
was  at  law.  In  Smith  v.  Jackson,  the  Vice- 
Chancellor  concurred  in  the  doctrine  of  the 
cases  before  cited,  to  its  extent  as  applicable 
to  creditors."  (Quaere,  as  to  the  right  of  dow- 
<jr.)  "Indeed,  the  cases  of  Phillips  v.  Phillips, 
1  Mylne  &  K.,  649,  and  Broom  v.  Broom,  3  Id., 
443,  go  so  far  as  to  hold  that  this  farm  would 
be  deemed  personalty  as  between  the  real  and 
personal  representatives.  If  that  doctrine 
were  applied  here,  the  personal  representative 
would  be  a  necessary  party  to  this  suit.  I 
will  not  express  an  opinion  upon  the  point 
.adjudged  in  those  cases."  (2  Sandf.,  368.) 
476*]  *This  language  of  Vice- Chancellor 
•Sandford  would  seem  to  intimate  a  doubt 
whether  he  would  go  so  far  as  to  hold,  with 
Sir  John  Leach,  the  Master  of  the  Rolls,  in 
Phillips  v.  Phillips  and  Broom  v.  Broom,  that 
this  farm  was  to  be  deemed  personalty  as  be- 
tween the  real  and  personal  representative,  in 
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case  of  intestacy,  as  was  the  case  before  that 
court.  Whether  such  real  estate  may  not  pass 
under  a  devise  or  bequest  of  all  the  testator's 
stock  in  tmde,  is  a  different  question.  But  if 
the  Vice- Chancellor  was  right  in  considering  it 
as  personal  as  well  as  partnership  property,  to 
be  devoted  to  the  uses  of  the  partnership  in 
the  payment  of  debts,  and  so  he  expressly 
says  (p.  367) :  it  is  not  easy  to  see  how  the 
making  of  the  personal  representative  a  p;irty 
to  the  suit  can,  upon  principle,  be  dispensed 
with.  In  the  case  of  Broom  v.  Broom,  the 
personal  representative  of  the  deceased  part- 
ner filed  the  bill  against  the  infant  heir  and 
the  assignees  of  the  surviving  partner,  who 
had  become  bankrupt,  to  have  the  sale  made 
to  the  latter  confirmed,  and  to  have  it  declared 
that  the  share  of  the  infant  heir  became  per- 
sonal assets  to  be  administered  by  the  admin- 
istratrix. All  parties  were  then  before  the 
court ;  the  administratrix  there  had  sold  the 
share  of  her  deceased  husband  before  the 
bankruptcy,  but  the  purchase  money  was  not 
paid.  So  far,  therefore,  as  the  case  of  Broom 
v.  Broom  goes,  it  not  only  goes  to  show  that 
the  personal  representative  was  a  necessary 
party  to  the  suit,  but  had  also  in  equity  the 
sole  right  of  disposing  of  the  property.  It 
was  not  in  that  case  necessary,  for  the  payment 
of  partnership  debts,  it  is  true,  that  the  prop- 
erty should  be  disposed  of  ;  but  if  it  had  been, 
surely  it  is  the  business  and  peculiar  duty  of 
the  personal  representative  to  see  that  such  is 
the  case,  and  to  take  care  that  nothing  of  the 
estate  which  ought  to  go  to  the  individual 
creditors  or  next  of  kin,  is  misapplied  to  the 
payment  of  partnership  debts,  when  there 
might  be  sufficient  assets  without  the  sale  of 
the  real  estate.  But  granting  that  there  was 
not  enough  of  the  partnership  assets  to  pay  its 
debts,  yet  if  there  was  more  than  enough  of 
the  individual  personal  assets  of  the  deceased 
partner,  is  not  the  personal  representative  of 
the  deceased  partner  entitled  to  elect  whether 
that  share  of  the  debt  shall  be  paid  out  of  the 
one  fund  or  the  other  ;  or,  in  other  words,  to 
redeem  the  property  *from  the  lien  of  [*477 
the  partnership  debts  ?  Or  suppose,  the  heir 
at  law  being  of  full  age,  had  elected  to  consid- 
er it  real  estate  and  most  for  his  benefit  to  pay 
his  ancestor's  share  of  the  debts  or  the  partner- 
ship— he  being  also  the  only  next  of  kin  and 
entitled  to  the  whole  surplus,  can  there  be  a 
doubt  that  he  might  compel  the  personal  rep- 
resentatives to  redeem  the  land  ?  And  would 
it  not  then  be,  in  the  hands  of  the  heir,  real 
estate  to  every  possible  intent,  or  must  it  re- 
main personal  estate  forever?  In  every  point 
of  view,  therefore,  it  would  seem  that  the  per- 
sonal representative  of  the  deceased  partner, 
if  the  right  of  selling  did  not  belong  to  him, 
was  a  necessary  party  to  this  suit.  The  disso- 
lution of  the  partnership,  by,  the  death  of  a  co- 
partner, vested  the  actual  legal  as  well  as 
equitable  interest  in  him.  subject  to  the  pay- 
ment of  the  partnership  debts  ;  and  when  the 
aid  of  a  Court  of  Chancery  was  invoked  to 
make  a  perfect  title  to  a  purchaser  of  that  in- 
terest, through  a  sale  made  by  the  surviving 
partner,  the  court  should  have  had  all  parties 
before  it  who  could  claim  it  either  as  real  or 
personal.  The  Vice- Chancellor  says,  indeed, 
that  "the  surviving  partner  will  be  n. quired 
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to  account  for  this  property  as  a  part  of  the 
assets  of  the  co-partnership  ;"  but  account  to 
whom  ?  If  to  the  personal  representative  of 
the  deceased  partner,  that  alone  proves  that  he 
ought  to  have  been  a  party.  In  short,  it 
would  seem  that  the  proper  frame  of  the  com- 
plainant's bill  in  this  case  would  have  been  a 
bill  against  the  personal  representative  as  well 
as  the  heir  at  law  for  a  sale,  of  the  property  to 
pay  the  partnership  debts  ;  upon  an  account 
taken  of  its  assets  and  liabilities ;  or  to  pay 
their  proportion  of  the  debts  out  of  other  as- 
sets of  the  testator.  Of  his  right  to  sell  at  all 
the  share  of  his  partner,  and  to  enforce  such  a 
sale  against  the  heir  at  law  and  the  purchaser, 
by  a  bill  for  specific  performance,  we  must  be 
pardoned  for  entertaining  doubts  until  further 
adjudications  shall  dispel  them. 

The  case  of  Phillips  v.  Phillips  goes  to  the 
extremest  verge  of  the  doctrine  of  transform- 
ing real  estate  held  by  partners  into  personalty, 
and  is,  in  a  great  degree,  contradicted,  as  to 
the  character  of  it,  where  it  is  a  question 
between  the  real  and  personal  representative, 
by  the  later  and  better  considered  decision  of 
Sir  William  Grant,  in  Cookson  v.  Cookson,  8 
Sim.,  543,  before  cited.  He  held  that  "all  the 
478*]  *debts  of  the  partnership  being  paid, 
the  share  of  the  deceased  partner  in  such  real 
estate  retained  its  original  character  and  de- 
scended to  the  heir."  And  when  the  partner- 
ship purposes  are  served,  as  personalty,  why 
should  it  not  result  to  its  real  character  ? 
Why,  as  Sir  William  Grant  there  asks,  should 
it  be  considered  as  something  different  from 
what  it  really  is,  as  between  the  real  and  per- 
sonal representatives  ? 

The  case  of  Hmighton  v.  Houghton,  11  Sim., 
491.  is  not  in  conflict  with  these  principles. 
The  Vice-Chancellor,  Sir  L.  Shadwell,  there 
expressly  says  that  that  case  was  not  decided 
upon  that  of  Phillips  v.  Phillips,  though  the 
marginal  note  would  make  it  appear  so.  He 
says  :  "Now  I  confess  that  I  do  not  think 
that  this  case  stands  on  the  proposition  which 
was  stated  so  very  plainly  and  broadly  by  Sir 
John  Leach  in  the  case  of  .Phillips  v.  Phillips  ; 
but  the  question  before  me  is  this— whether  I 
have  not  sufficient  evidence  of  the  dealing 
between  James  and  John,  with  regard  to  this 
real  estate  (in  which,  as  real  estate,  James 
then  had  the  sole  interest),  to  show  that  James 
consented,  as  regarded  John,  that  it  should  be 
treated  as  partnership  property  ;  and  my  opin- 
ion is,  that  the  evidence  does  amount  to  that." 
In  addition  to  this  consent,  the  property  had 
also  been  purchased  with  partnership  funds, 
and  used  for  partnership  purposes. 

Chancellor  Kent,  in  the  note  (c),  3  Kent's 
Com.,  39.  thus  lays  down  the  rule  as  settled 
in  England  :  "The  general  principle  now 
declared  in  the  English  law  is,  that  real  estate 
acquired  for  the  purposes  of  a  trading  con- 
cern, is  to  be  considered  as  partnership  prop- 
erty, and  to  be  first  applied  in  satisfaction  of 
the  demands  of  the  partnership."  He  even 
states  the  doctrine  in  Phillip*  v.  Phillips  with- 
out qualification.  But  he  dissents  from  the 
decision  in  Smith  v.  Jackson  on  both  points, 
quite  as  strongly  as  we  have  ventured  to  do  on 
the  mere  point  of  dower.  He  says :  "The 
Vice-Chancellor  in  N.  Y.  in  Smith  v.  Jackson, 
2  Sandf.,  28,  reviews  all  the  conflicting  cases 
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on  this  point  ;  and  he  follows  the  Supreme- 
Court  of  N.  Y.  and  holds,  that  though  real 
estate  be  purchased  with  partnership  fund& 
for  partnership  purposes,1  there  is  no  surviv- 
orship as  to  the  real  estate,  and  the  share 
*of  a  deceased  partner  as  a  tenant  in  [*471> 
common  descends  to  his  heirs,  unless  there  be 
an  agreement  among  the  partners  that  the 
lands  so  purchased  shall  be  considered  as 
personal  property  ;  and  that  there,  upon  the 
foot  of  that  agreement,  and  not  without  it, 
equity  would  apply  the  lands  to  pay  partner- 
ship debts.  Nay,  he  gives  the  wife  her  dower 
in  the  partnership  share  so  descended.  The 
decisions  on  this  side  of  the  question  appear  to 
me  to  be  a  sacrifice  of  a  principle  of  policy, 
and  above  all,  a  principle  of  justice,  to  a  tech- 
nical rule  of  doubtful  authority."  (This  note 
of  Ch.  Kent  contains  a  summary  notice  of 
cases  on  the  appropriation  of  partnership 
lands  to  partnership  debts,  in  preference  to- 
others,  in  several  States  of  the  Union,  and  he 
says  :  "The  prevalence  and  correctness  of  the 
preference  appear  to  be  incontestable.") 

In  fine,  upon  principle  and  the  better  au- 
thorities, it  may  be  doubted  whether  the  prop- 
osition laid  down  by  Sir  Wm.  Grant,  in  Cook- 
son  v.  Cookson,  upon  this  point,  is  not  carrying 
the  doctrine  of  considering  real  estate  of  a 
partnership,  personal  assets,  as  far  as  it  can 
properly  be  so  considered.  By  express  agree- 
ment, or  even  acts  of  the  parties,  lands  bought 
by  the  partnership,  though  not  for  strict  part- 
nership purposes,  may  be  made  partnership- 
assets  ;  and  land  bought  with  their  joint 
funds,-  for  the  purposes  of  their  trade,  become 
assets  of  the  firm,  without  any  such  agree- 
ment. But  when  those  purposes  have  ceased, 
by  the  termination  of  the  firm,  upon  the  liqui- 
dation and  payment  of  its  debts,  out  of  other 
assets,  what  rule  of  justice,  of  equity  or  of  pol- 
icy can  there  be  that  hinders  the  real  estate 
from  resuming  its  true  character,  with  all  the 
legal  incidents  ? 
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FURMAN,  Appellant, 

v. 
COE,  Respondentr-\  Cai.  Cas.,  96. 

Liability  of  Trustee  or  Executor  who  has  been 
Robbed  of  Trust  Money. 

THE  Court  of  Errors  held,  in  this  case,  that 
it  sufficiently  appeared  from  the  evidence- 
that  the  executor  of  a  testator  had,  in  his  life- 
time, been  robbed  of  a  certain  sum  of  trust 
money  received  by  him,  and  that  his  personal 
representative  might,  after  his  death,  avail 
himself  of  the  fact,  in  excuse,  though  uncor- 
roborated by  the  oath  of  the  party. 

The  decree   of  the    Chancellor  wa*,  on   this 
ground,  reversed. 

l.—Quc&re.  If  the  property  there  was  purchased: 
within  the  proper  meaning1  of  the  terms— for  part- 
nership purposes. 
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MUNRO  t>.  ALLAIRE— 2  Cai.  Cas.,  183. 

Trustee  purchasing  from  his  cestui  que  trust — 
Specific  Performance. 

IN  this  case,  a  purchase  had  been  made  of 
certain  real  estate  by  an  executor  who  had 
power  to  sell  for  the  benefit  of  a  third  person, 
from  the  cestui  que  tnuit.  Under  the  circum- 
stances of  this  case,  the  Chancellor  held  it  no 
objection  on  a  bill  filed  by  the  executor  for  a 
specific  performance  and  other  purposes,  to  a 
decree  for  specific  performance.  But  on 
appeal, 

The  Court  of  Errors  held  that  such  purchases 
by  a  trustee  of  his  cestui  que  trust  are  not 
favored  in  equity,  and  that  he  can  not  main- 
tain a  bill  for  a  specific  performance  of  such  a 
contract. 

The  decree  of  the  Chancellor  was,  accordingly, 
reversed. 


481*]    *FISHER  ET  AL.,  Appellants, 
v. 

JOSEPH  C.  FIELD,  Respondent— 10  Johns., 
495. 

Assignment  of  Equitable  Interest — Declaration 
of   Trust. 

rPHE  appellants  filed  their  bill  in  the  court 
J-  below,  stating  the  following  case.  Letters 
patent  were  issued  to  B.  Griffen,  a  soldier  in 
the  N.  Y.  line,  for  a  certain  lot  in  the  military 
tract,  town  of  Aurelius.  Mar.  24,  G.,  for  a 
valuable  consideration,  sold  his  right  to  mili- 
tary lands,  and  made  an  assignment  thereof  to 
John  Bird,  on  the  back  of  the  discharge, 
given  to  him  by  the  Commander-in-Chief .  In 
Feb.,  1752,  Bird  sold  and  assigned  the  right  to 
B.  Fisher,  John  and  G.  Fisher.  Under  the 
Act  of  the  Legislature  of  Jan.  8,  1793,  and 
Mar.  27,  1794,  these  assignments  were  depos- 
ited and  registered,  Sep.  1,  1794,  according  to 
law.  The  respondent  having  set  up  some 
claim  to  the  lot,  a  hearing  was  had  before  the 
Onondaga  commissioners.  The  respondent 
claimed  under  a  conveyance  from  B.  Griffen 
for  the  lot  in  question,  dated  Mar.  15,  1794. 
But  the  commissioners  being  of  opinion  that 
this  deed  to  the  respondent  was  in  fraud  of 
the  prior  right  of  the  appellants,  who  had 
sued  out  a  patent  for  the  lot  to  Griffen,  in 
July,  1792,  which  was  minuted  in  the  office  of 
the  Secretary  of  State,  were  of  opinion  that 
Fields  took  the  lot  subject  to  the  rights  of  the 
appellants,  and  awarded  the  lot  to  the  re- 
spondent in  trust  for  the  appellants.  The  bill 
prayed : 

1.  That  the  respondent  might  be  decreed  to 
convey  the  premises  to  them. 

2.  That  the  respondent  be  restrained  from 
proceeding  further  at  law  against  the  tenants 
of  the  appellants,  and  for  general  relief. 

The  following  instrument  was   proved    to 
have  been  executed  to  Bird,  when  he  sold  his 
right  to  military  lands  to  Bird: 
LOCKW.  REV.  CAS. 


*"This  is  to  certify  that  the  bearer  [*482 
hereof,  John  Bird,  is  entitled  to  all  the  lands 
that  I,  Benjamin  Griffen,  am  entitled  to  either 
from  the  State  or  Continent  for  my  services  as 
a  soldier,  certified  in  my  discharge. 

Mar.  24,  1784,  signed  and  sealed  by  G." 

The  delivery  of  the  discharge  with  this  cer- 
tificate indorsed  thereon,  was  proved,  and  that 
Bird  paid  him  $15  or  $16,  the  usual  price  for 
soldier's  right  to  military  lands.  It  was  also 
proved  that  in  1794,  when  Griffen  executed  the 
deed  to  Fields,  tho  latter  inquired  if  he  had 
ever  sold  his  right  to  lands,  and  G.  answered 
he  had  not,  but  had  signed  a  paper  respecting 
it  to  some  other  person  whom  he  did  not  name. 
Fields  did  not  ask  for  the  discharge,  nor  was 
any  produced.  Some  money  and  goods  were 
at  the  time  paid  by  Fields,  the  purchaser,  to 
G. ,  but  how  much  did  not  appear. 

On  the  hearing  of  the  cause,  the  Chancellor 
(Lansing)  dismissed  the  appellant's  bill  with 
costs,  on  the  ground  that  the  certificate  of  G., 
in  the  transfer  of  his  discharge  to  Bird,  was 
neither  good  as  a  grant,  nor  as  a  contract,  un- 
der the  Statute  of  Frauds.  He  held  that  the 
certificate  was  a  nullity  as  a  conveyance,  no 
consideration  being  expressed  in  it,  and  no 
words  legally  competent  to  convey  an  interest 
in  lands  having  been  made  use  of.  Neither 
was  it  good  as  a  contract,  for  it  does  not  specify; 
any  terms  of  an  agreement,  nor  express  any 
consideration;  that  the  consideration  is  a  part 
of  the  agreement,  and  the  whole  agreement 
must  be  set  forth;  and  cites  Wain  v.  Walters, 
5  East,  10,  as  the  true  rule,  and  as  equally 
binding  in  law  and  equity.  On  appeal, 

The  Court  of  Errors  held,  KENT,  Ch.  J., 
delivering  the  opinion  of  the  court,  that  as  G., 
at  the  time  of  the  transfer  to  B,  by  the  certifi- 
cate, had  only  an  equitable  interest,  that  the 
certificate  was  an  assignment  of  that  right, 
and  transferred  his  whole  interest,  and  was 
sufficient  for  that  purpose,  without  any  words 
of  inheritance  or  consideration  expressed  in 
the  instrument.  That  it  amounted  to  a  decla- 
ration of  trust,  and  was  a  sufficient  authority 
to  B.  to  procure  a  patent  in  his  own  name,  had 
not  the  Statute  directed  it  to  be  issued  in  the 
name  of  the  soldier;  and  that  after  the  patent, 
*G.  took  it  as  a  trustee  to  B.,  who  had  [*483 
the  equitable  interest;  especially  as  the  Act  of 
Apr.  6,  1790,  provided  that  previous  sales  and 
dispositions  of  the  lands  made  by  soldiers 
should  be  valid,  and  the  patent  having  a  re- 
trospective effect  must  be  deemed  to  have 
vested  the  lands  in  the  patentee  and  his  heirs 
from  Mar.  17,  1783;  that  no  particular  form 
of  words  was  requisite  to  create  a  trust. 

The  defendant  Fields  purchased  of  Griffen, 
knowing  of  the  assignment,  and  therefore  he 
was  a  purchaser,  chargeable  with  the  trust, 
and  as  much  bound  to  execute  the  trust,  as 
the  soldier  himself.  (Per  Kent,  Ch.  J.,  p. 
506.) 

This  being  the  unanimous  opinion  of  the  court, 
the  decree  below  was  ordered  to  be  reversed,  and 
that  a  decree  be  made  that  the  respondent  be  de- 
creed to  convey  the  land  to  the  appellants,  and  be 
enjoined,  &c.,  according  to  the  prayer  to  the  bitt. 
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LORILLARD 

COSTER— 14  Wend.,  255,  399. 
In  Ch.,  5  Paige,  172,  234. 

Trust  Estate  for  Twelve  Lives,  with  remainders 
over — Perpetuity — Trust  to  Receive  and  Pay 
Over,  under  sec.  55th  of  Statute  of  Trusts. 

A  PPEAL  from  a  decree  of  the  Chancellor, 
J\. 

The  bill  in  this  case  was  filed  by  the  exec- 
utors of  the  testator  for  the  purpose  of  settling 
the  construction  of  the  will  and  codicil  of 
Oeorge  Lorillard,  of  the  City  of  N.  Y.,  who 
died  in  Sept.,  1832,  a  bachelor,  leaving  real  and 
personal  estate  worth  about  $3,000,000 ;  most 
of  which  was  in  real  estate  in  the  City  of  N. 
Y.  His  mother  survived  him  but  a  few  days. 
He  left  two  brothers  of  the  whole  blood,  Jacob 
and  Peter;  one  brother  and  sister  of  the  half 
blood  ;  a  niece,  Mrs.  Bartow,  daughter  of  a 
deceased  brother,  Blaze  Lorillard,  and  two 
grand-nephews,  George  and  Blaze  Lorillard, 
sons  of  a  deceased  son  of  his  brother  Blaze. 
Upon  the  death  of  his  mother,  the  persons 
enumerated  were  the  only  heirs  at  law. 
484*]  *By  his  will,  made  in  Oct.,  1831,  he 
appointed  his  brother  Jacob,  and  twelve  of  his 
nephews  and  nieces  of  the  whole  blood,  chil- 
dren of  his  brother  Jacob,  Peter  and  Blaze, 
trustees  and  executors,  and  devised  to  them  as 
such,  as  joint  tenants,  and  not  as  tenants  in 
common,  all  his  real  and  personal  estate  in 
trust,  for  the  uses  and  purposes  declared  in 
his  will.  They  were  as  follows  : 

First.  As  to  his  real  estate  in  the  City  of  N. 
Y.,  to  lease  the  same  from  time  to  time,  and  to 
receive  the  rents  and  profits  thereof ;  and  out  of 
such  rents  and  profits  to  pay  sundry  legacies 
and  annuities  there  bequeathed  ;  and  to  ac- 
count for,  pay  over  and  divide  the  residue  of 
such  rents  and  profits,  after  deducting  expenses 
antf  disbursements,  to  and  among  the  twelve 
nephews  and  nieces  who  were  named  as  exec- 
utors and  trustees  in  the  will,  and  who  were  the 
only  children  of  his  brothers  of  the  whole 
blood,  during  their  natural  live  ;  and  to  the 
survivor  or  survivors  of  them,  to  be  divided 
eqally  between  them  or  such  of  them  as  should 
from  time  to  time  be  living,  share  and  share 
alike.  The  shares  of  the  nieces  and  grand- 
nieces  to  be  paid  to  them  for  their  separate  use 
and  benefit  free  from  the  control  or  liabilities 
of  their  husbands. 

Second.  To  convert  all  the  residue  of  his  real 
and  personal  estate  into  money  within  three 
years  after  his  death,  and  invest  the  same  in  the 
purchase  of  real  estate  in  the  City  of  N.  Y. ;  and 
the  clear  rents  and  profits  of  it  to  be  paid  and 
divided  by  the  executors  and  trustees  to  and 
among  all  the  children  of  his  three  brothers, 
and  the  survivor  or  survivors  of  such  children 
during  their  natural  lives,  to  be  equally  divided 
among  them,  share  and  share  alike,  and  with 
the  same  proviso  as  in  the  preceding  clause. 
He  also  declared  it  to  be  his  will  and  desire, 
that  his  said  nephews  and  nieces  should  not 
alienate,  sell  or  transfer  their  shares  of  such 
rents  and  profits,  or  any  part  thereof,  without 
the  written  consent  of  a  majority  of  his  exec- 
utors and  trustees;  that  majority  not  to  be  less 
than  three  persons. 
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Third.  The  will  directed  that  after  the  dealh 
of  all  his  said  nephews,  all  the  estate  then  re- 
maining should  be  equally  divided  among  all 
the  children  of  such  nephews  and  nieces,  and 
the  surviving  children  of  such  of  them  as 
*might  be  dead,  in  equal  proportions,  [*485 
per  stirpes  and  not  per  capita — special  direc- 
tion being  given  in  the  will  as  to  the  distribu- 
tion, which  was  not  to  be  made  until  two  years 
after  the  death  of  all  his  said  nephews  and 
nieces. 

Fourth.  The  testator  provided  that  not  less 
than  three  of  his  executors  and  trustees  might 
execute  the  trust ;  also,  if  reduced  to  less  than 
five  by  death  or  disability,  the  number  should, 
from  time  to  time,  be  increased  to  seven.  Such 
new  trustees  were  to  receive  one  sixteenth  of 
the  net  income  of  the  estate  during  the  time 
they  acted  as  such,  in  lieu  of  their  annuity. 

By  a  codicil  made  in  Dec.,  1831,  he  devised 
in  fee  to  his  nephew,  P.  L.,  Jr.,  son  of  his 
brother  Peter,  a  moiety  of  various  parcels  of 
real  estate,  and  also  a  house  and  leasehold  lot 
of  ground  in  the  City  of  N.  Y.,  upon  condition 
that  he  within  two  years  after  the  testator's 
decease,  pay  to  his  executors  and  trustees 
$25,000,  to  be  invested  by  them  in  trust  for  the 
uses  and  purposes  declared  in  the  second  ar- 
ticle of  his  will ;  and  upon  the  further  con- 
dition that  he  should  agree  to  pay  $200  as  an 
annuity  to  B.  M.,  Jr.,  for  10  years  after  the 
death  of  the  testator  ;  if  these  conditions  were 
not  accepted,  the  devise  to  be  void,  and  the 
property  to  be  sold,  and  proceeds  applied  as 
directed  in  the  second  article  of  the  will.  By 
the  same  codicil  he  gave  a  life  estate  in  a  cer- 
tain farm  to  a  grand-nephew,  G  L. ;  also  an- 
other life  estate  in  another  farm  to  another 
grand-nephew,  B.  L. ;  and  a  life  estate  in  two 
other  farms  to  his  niece,  Mrs.  Bartow;  direct- 
ing that  after  such  life  estates  the  trustees 
should  sell  the  property  and  invest  the  proceeds 
as  provided  in  the  second  article.  He  also  gave 
annuities  to  the  children  of  his  half  brother 
during  their  lives  or  until  the  death  of  all  the 
children  of  his  three  brothers,  B.,  P.  and  J.  L., 
to  be  paid  out  of  the  fund  created  for  the  pay- 
ment of  annuities. 

The  will  and  codicil  were  proved,  and  letters 
testamentary  issued  to  some  of  the  nephews 
and  nieces  named  in  the  will  as  executors  and 
trustees.  Catharine  Holsman,  the  mother  of 
the  testator,  made  a  will  of  her  personal  estate 
previous  to  her  death,  and  appointed  her  sons 
George  and  Jacob  and  J.  G.  Coster,  executors; 
the  two  latter  of  whom  took  upon  them  the  ex- 
ecution of  the  will. 

The  bill  was  filed  by  Jacob  Lorillard,  one 
of  the  executors  *and  trustees  named  [*i86 
in  the  will  of  his  brothers  ;  and  the  seven 
nephews  and  nieces  who  first  took  out  letters 
testamentary  on  the  will  of  George  Lorillard, 
together  with  the  husbands  of  such  of  the 
nieces  as  were  married,  for  the  purpose  of  set- 
tling the  construction  of  the  will,  and  to  have 
such  of  the  trusts  as  were  valid,  carried  into 
effect  under  the  direction  of  the  court.  Mrs. 
Bartow  and  her  husband,  she  having  refused 
to  join  in  the  suit,  and  the  four  executors  and 
trustees  who  were  minors  were,  with  the  other 
heirs  at  law,  made  defendants. 

They  in  their  answers  insisted  that  the  de- 
vises and  bequest  were  illegal,  except  some  of 
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the  specific  devises  and  bequest  contained  in 
the  codicil ;  and  they  claimed  to  have  the  resi- 
due of  the  estate  distributed  as  in  case  of  in- 
testacy. The  rights  of  the  infant  defendants 
were  submitted  to  the  decree  of  the  court. 

The  cause  was  first  heard  before  the  Vice- 
Chancellor  of  the  First  Circuit  (McCoun),  who 
decreed  in  favor  of  the  validity  of  all  the  trusts 
contained  in  the  first  and  second  articles  of  the 
will. 

The  Vice-CJianceUor  arrived  at  these  conclu- 
sions (see  his  opinion,  5  Paige,  179) : 

1.  That  the  trusts  of  the  second  as  well  as 
of  the  first  urticle  were  valid  at  common  law. 

2.  That  the  trusts  declared  in  the  first  article 
of  the  will  were  not  an  infringement  of  the 
common  law  rule  as  to  perpetuities  ;    he  cites 
the  case  of  Bengough  v.  Eldridge,  1  Sim.,  173, 
where  the  inheritance  was  suspended  during 
the  life  of  28  persons;  and  the  trusts  to  be  per- 
formed after  their  decease,  were  held  valid  by 
Sir  John  Leach,  Vice- Chancellor.     This  decree 
was  affirmed  in  the  House  of  Lords,  where  it 
was  established  that  a  limitation  by  way  of  exec- 
utory devise,  not  to  take  effect  until  after  the 
determination  of  those  lives,  and  a  term  of  21  j 
years,  as  a  term  in  gross,  and  without  refer- 1 
•ence  to  the  infancy  of  any  person,  is  a  valid 
limitation.     (Reported  under  the  title  of  Cndell 
v.  Palmer,  in  the  House  of  Lords,  1  Clark  & 
Finn,  372. ' 

487*]  *3.  As  to  the  trusts  declared  in  the 
second  article  of  the  will,  the  Vice- Chancellor 
held,  that  by  the  expressions  there  used:  "  that 
after  the  death  of  all  my  said  nephews  and 
nieces,  all  my  estate  then  remaining  shall  be 
equally  divided  among  all  the  children  of  my 
said  nephews  and  nieces,"  the  testator  intended 
exclusively  those  nephews  and  nieces  mentioned 
in  the  first  article  of  his  will,  to  whom  he  had 
given  life  estates,  and  that  it  did  not  extend  to 
after-born  children  of  his  brothers,  if  any 
should  be  born  ;  that  the  life  estates,  therefore, 
given  to  those  nephews  and  nieces  by  the 
second  article,  being  confined  to  those  nephews 
and  nieces  who  were  then  living,  the  period 
for  the  limitation  over,  to  take  effect,  did  not 
exceed  the  common  law  rule.  But  even  if  the 
other  construction  prevailed,  that  then,  by 
well-settled  rules  of  law,  it  would  not  let  in 
children  born  after  the  death  of  the  testator. 

4.  The  Vice- Chancellor  held  that  the  trusts 
in  both  the  first  and  second  articles  of  the  will, 
in  favor  of  the  nephews  and  nieces,  were  also 
valid,  under  Ihe  provisions  of  the  Rev.  Stat.  of 
1830,  relative  to  trusts  and  the  suspension  of 
the  power  of  alienation.  That  the  trusts  as  to 
their  nature  and  purpose,  were  within  the 
terms  of  the  3d  clause  of  the  55th  section, 
which  provides  that  express  trusts  may  be  cre- 
ated ;  "3.  To  receive  the  rents  and  profits  of 
lands,  and  apply  them  to  the  use  of  any  per- 
son, during  the  life  of  such  person,  or  for 
any  shorter  term,  subject  to  the  rules  pre- 

1.— It  was  held  in  the  House  of  Lords  by  all  the 
judges  in  this  case,  that  if  to  the  term  in  gross,  21 
years,  be  added  the  number  of  months  equal  to  the 
longest  or  to  the  ordinary  period  of  gvstation,  the 
limitation  would  be  void.  Mr.  Baron  Bayley,  who 
delivered  the  opinion  of  the  judges,  says:  "The 
unanimous  opinion  of  the  judge's  is,  that  such  a  lim- 
itation would  be  void,  and  too  remote.  They  con- 
sider 21  years  as  the  limit,  and  the  period  of  gesta- 
tion to  be  allowed  only  in  those  cases  where  the 
gestation  actually  exists." 
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scribed  in  the  first  article  of  this  title."  He 
did  not  advert  to  the  question  since  made, 
whether  the  trust,  as  expressed  in  this  will, 
"  to  pay  over  and  divide  the  rents  and  profits," 
was  equivalent  to,  and  could  be  supported  as 
a  trust  to  "apply  to  the  use"  of  the  cestui  que 
trust.  As  to  the  number  of  the  centuin  que  truxl, 
he  maintains  that  none  of  the  provisions  of  the 
Rev.  Stat.  have  declared  that  a  trust  Khali  not 
be  created  for  the  *benetit  of  more  [*488 
than  a  limited  number  of  persons  in  being  at 
the  time  or  during  the  lives  of  any  particular 
number.  The  14th  and  loth  sections  of  the 
article  "Of  the  Creation  and  Division  of 
Estates,"2  he  holds,  apply  only  to  future  es- 
tates. "  They  do  not  affect  estates  in  posses- 
sion or  those  where  an  immediate  right  of  pos- 
session is  conferred.  It  is  still  competent  by 
deed  or  will  to  create  an  estate  to  take  effect 
immediately  in  possession,  in  favor  of  any 
number  of  persons  in  being,  as  joint  tenants 
for  their  lives,  and  for  the  life  of  the  survivor  ; 
because,  however  numerous  they  may  be,  they 
have  only  to  unite  with  the  remainderman  or 
reversioner,  and  convey  the  whole  estate  in 
fee." 

"  But,  it  is  said,  that  devising  the  legal  estate 
to  trustees  for  the  use  of  so  many  persons  dur- 
ing life,  is  of  itself  an  infringement  of  the  rule, 
and  invalidates  the  whole  trust,  because  the 
trustees  are  not  at  liberty  to  convey  ;  and  cent- 
uis  que  trust  have  no  estate  or  interest  in  the 
lands  which  they  can  join  in  conveying,  so 
long  as  any  one  of  the  twelve  shall  live  :  and 
consequently  that  the  power  of  alienation  is  in 
suspense  for  a  greater  length  of  time  than  the 
lives  of  two  persons  in  being."  In  answer  to 
this  objection,  the  Vice- Chancellor  says  :  "  Ex- 
cept in  contravention  of  the  trust,  I  *no  [*48t> 
where  find  a  trustee  in  whom  the  legal  estate 
is  vested,  prohibited  from  conveying." 

5.  The  question  as  to  the  limitation  over  at 
the  death  of  the  twelve  nephews  and  nieces, 
the  Vic+GhanetHar  says,  the  counsel  for  the 
complainants  have  purposely  avoided  discuss- 
ing, but  that  the  defendants  have  urged  the 
point  as  one  necessarily  involved  in  the  decis- 
ion ;  because  if  that  part  is  void,  the  whole  is 
vitiated.  "That  consequence,  in  my  judgment, 
does  not  follow.  Even  if  void,  I  am  decidedly 
of  opinion  that  all  the  prior  trusts  are  to  be 
executed."  (Beard  v.  We&tcolt,  5  Bar.  &  Aid., 

2.— Sec.  14.  "  Every  future  estate  shall  be  void,  In 
its  creation,  which  shall  suspend  the  absolute  power 
of  alienation  for  a  longer  period  than  is  prescribed 
in  this  article.  Such  power  of  alienation  is  suspend- 
ed when  there  are  no  persons  in  being,  by  whom  an, 
abslute  fee  in  possession  can  be  conveyed. 

Sec.  15.  The  absolute  power  of  alienation,  shall 
not  be  suspended  by  any  condition  or  limitation 
whatever,  for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  in  being  at  the 
creation  of  the  estate,  except  in  the  single  case 
mentioned  in  the  next  section. 

Sec.  1(5  provides  that  a  contingent  remainder  in 
fee  may  be  limited  on  a  prior  remainder  in  fee,  to 
take  effect  if  the  person  to  whom  the  first  is  limited, 
die  before  attaining  21,  or  upon  any  other  contin- 
gency which  determines  the  first  estate  before  the 
person  to  whom  it  is  limited  obtains  full  age. 

Sec.  17.  "  Successive  estates  for  life  shall  not  be 
limited  unless  to  persons  in  being  at  the  creation 
thereof;  and  where  a  remainder  shall  be  limited  on 
Tnore  than  two  successive  estates  for  life,  all  the  Jife 
estates,  subsequent  to  those  of  the  two  persons  first 
entitled  thereto,  shall  be  void,  and  upon  the  death 
of  those  persons,  the  remainder  shall  take  effect  in 
the  same  manner  as  if  no  other  life  estates  had  been 
created.  1  Rev.  Stat.,  718,  2d  ed. 
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807  ;  and  1  Turn.  &  Russ.,  25.)  If  the  defend- 
ants wished  a  decree  setting  aside  or  declaring 
void  the  remainder  over,  they  should  have 
filed  a  cross  bill,  as  was  done  in  Thettuson  v. 
Woodford.  It  has  been  objected  that  there  are 
not  parties  in  esse  to  enable  the  court  to  make 
a  decree."  This  the  Vice-Chancellor  declined 
to  determine,  but  expressed  his  opinion  that 
the  future  estate  thus  created  was  void. 

6.  Nothing  was  said  in  his  opinion  or  decree 
as  to  the  validity  of  the  provision  giving  the 
one  sixteenth  of  the  income  to  the  grand- 
nephews  and  nieces,  who  might  be  selected  as 
new  trustees  :  nor  as  to  the  validity  of  an  ac 
cumulation  directed  by  the  will  of  one  half  of 
the  share  of  Mrs.  Bartow,  in  the  rents  and 
profits,  and  of  the  whole  of  J,  L.,  Jr.'s,  share 
for  seven  years,  as  provided  in  the  codicil. 

From  this  decree,  all  the  defendants,  except 
Peter  Lorillard,  the  brother,  and  the  four 
minor  executors  and  trustees,  appealed  to  the 
Chancellor. 

The  Chancellor  held  : 

I.  "  That  this  was  a  case  in  which  the  heirs 
at  law  of  the  testator,  who  insisted  upon  the 
invalidity  of  the  whole  trusts  as  to  the  rents 
and  profits,  and  as  to  the  ultimate  limitation 
over  to  the  children  and  grandchildren  of  the 
twelve  nephews  and  nieces,  had  a  right  to  ask 
for  a  decision  of  the  court  as  to  the  validity  of 
these  several  limitations,  before  the  trustees 
could  be  considered  as  authorized  to  execute 
the  power  in  trust  in  relation  to  investing  the 
personal  estate,  and  the  proceeds  of  the  real 
estate  out  of  the  City  of  N.  Y.  That  invest- 
ment can  be  authorized  by  the  court  only  so 
49O*J  *far  as  the  trusts  are  legal  and  proper. 
And  if  the  limitation  over  to  the  children  and 
grandchildren  of  the  twelve  nephews  and 
nieces,  or  any  part  of  the  previous  trust,  is 
void,  then  the  investment  must  be  made  in 
such  a  manner  as  to  secure  the  rights  of  those 
entitled  to  what  is  not  well  devised.  So  far  as 
is  necessary  to  settle  the  rights  of  the  appel- 
lants, the  executors  and  trustees  must  be  con- 
sidered as  the  legal  representatives  of  the  rights 
of  persons  not  yet  in  ease,  who  could  not,  of 
course,  be  brought  before  the  court  as  parties, 
and  it  is  not  the  fault  of  the  appellants  that  the 
grand-nephews  and  nieces  of  the  testator,  who 
were  in  existence  at  the  commencement  of  this 
suit,  were  not  made  parties  thereto.1  If  the  ques- 
tion as  to  the  want  of  proper  parties  had  been 

1. — But  in  Nodine  v.  Greenfield,  7  Paige,  544,  upon 
a  bill  of  foreclosure,  where  the  widow  of  the  mort- 
gagor took  a  life  estate  in  the  premises  and  the 
children  of  his  brother  then  in  esse  took  vested  re- 
mainders in  fee,  as  tenants  in  common  therein,  sub- 
ject to  open  and  let  in  after-born  children :  and  sub- 
ject to  be  devested  by  death  during  the  lifetime  of 
the  widow,  or  to  be  defeated  by  the  execution  of  a 
power  of  sale  by  the  executors  of  the  survivor  of 
them,  the  Chancellor  held  that  the  children  in  esge 
at  the  time  of  filing  the  bill  of  foreclosure,  having 
the  first  estate  of  inheritance  in  the  mortgaged 
premises  were  necessary  parties,  and  not  having 
been  made  so,  neither  they  nor  the  children  born 
subsequently,  were  bound  by  the  decree.  In  Kim- 
ber  v.  Ensworth,  1  Hare,  293,  and  in  Hawkins  v. 
Hawkins,  1  Id.,  543,  which  were  suits  for  the  execu- 
tion of  a  trust  to  sell  real  estate,  &c..  Vlce-ClMncel- 
lor  Wigram  refused  to  proceed  on  account  of  a  de- 
fect of  parties.  There  the  personal  representatives 
of  the  persons  creating  the  trust  were  not  before 
the  court.  In  the  case  of  Baker  v.  Harwood,  1  Id., 
327.  which  was  a  suit  to  administer  an  estate,  he  also 
refused  to  proceed,  and  ordered  a  reference  to 
ascertain  the  parties  interested. 
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suggested  before  the  Vim-  Chancellor,  it  would 
have  been  the  correct  course  to  Jet  the  cause 
stand  over,  with  leave  to  the  complainants  to 
amend  their  bill,  so  as  to  bring  all  necessary 
parties  before  the  court.  But  as  neither  party 
raised  the  objection  there,  it  was  competent 
for  the  court  to  go  on  and  settle  the  rights  of 
the  parties  then  before  it ;  which  decree  is,  of 
course,  without  prejudice  to  the  rights  of  those 
who  are  not  before  the  court  as  parties,  and 
who  were  entitled  to  be  made  parties  before  a 
decree  could  *be  made  against  them  [*4J)1 
definitively  settling  their  contingent  rights." 

II.  The   Chancellor  then  declares    that  he 
agrees  with  the  Vice- Chancellor,  that  from  the 
whole  of  this   will,   taken   together,  the  testa- 
tor intended  that  the  rents  and  profits  of  the 
real  property  directed   to  be  purchased  in  the 
City  of  N.  Y.,  should  be  divided  among  the 
twelve  children  of  his  brothers  and  sisters  of 
the  whole    blood.     "The   principle  of  con- 
struction averted  to  by  the   Vice- Chancellor  in 
his  opinion  in  this  case,  is,  therefore,  correct 
as  applied  to  the  second   section    of  the  will. 
And  a  devise  of  the  rents  and  profits  to  all  the 
children  of  the  three  brothers  as  a  class,  would 
not  include  those  who  were  not  in  esse  at  the 
death  of  the  testator.     (See  Bro.  Ch.  404,  n.  a.} 
There  is,  therefore,  no  difference  in  the  general 
devise  of  the  rents  and  profits  of   the   city 
property,  of  which  the  testator  died  seised, 
and  those  of  the  real  estate  directed  to  be  pur 
chased — or  as  to  the  ultimate  limitation   over 
after  the  death  of  the  twelve  nephews  and 
nieces."    He  then  comes  to  the   first  of  the 
questions,  on  which  he  differs  from  the  Vice- 
GhanceUvr. 

III.  "  The  validity  of  the  general  trust  in 
favor  of  the  twelve  nephews  and  nieces  of  the 
whole  blood  of  the  testator,  depends  upon  the 
construction  to  be  given  to  the  15th  section  of 
the  title  of  the  Rev.  Stat.,   relative  to    the 
nature  and  qualities  of  estates  in  real  property 
and  the  alienation  thereof,  in  connection  with 
other  provisions  of  the  same  title,  particularly 
in  sees.  36,  55  and  68. 

I  may  here  remark  that  these  sections,  as 
well  as  the  15th,  as  it  now  stands,  are  altera- 
tions of  the  common  law  rules  as  to  estates  and 
interests  in  real  property.  And  no  reasonable 
doubt  can  be  entertained  that  ali  the  devises 
and  bequests  contained  in  this  will  and  codicil, 
including  the  ultimate  limitations  over  to  the 
grand-nephews  and  nieces  and  their  children, 
would  have  been  valid  previous  to  the  Revised 
Statutes.  (See  Cadell  v.  Palmer,  1  Clark  & 
Finn..  372.)  As  the  law  then  stood,  however, 
although  the  ultimate  remainder  in  the  prop- 
erty would  have  been  inalienable  until  the  ex- 
piration of  two  years  after  the  death  of  the 
twelve  nephews  and  nieces,  the  intermediate 
estate  would  not  have  been  rendered  absolutely 
inalienable  previous  *to  the  Revised  [*49& 
Statutes.  The  only  way  in  which  a  convey- 
ance of  an  absolute  fee  could  be  prevented 
was  by  the  limitation  of  a  future  or  contingent 
estate,  in  favor  of  a  person  not  in  esse,  or  not 
ascertained  at  the  time  of  its  creation.  This 
of  course  would  not  effect  or  suspend  the 
alienation  of  a  present  interest  given  to  another 
person.  And  the  Legislature  have  done  very 
little  towards  the  improvement  of  the  law  in 
this  respect,  if  they  have  enabled  the  owner 
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•of  a  large  estate  to  give  a  present  vested  inter- 
est therein,  which  shall  be  absolutely  inalien- 
able during  any  number  of  lives  in  being  at 
the  creation  of  such  interest ;  and  have  only 
removed  obstructions  which  might  have  here- 
tofore prevented  the  conveyance  of  future  and 
•contingent  interests." 

The  Chancellor  then  urges  upon  various 
considerations,  and  among  others,  the  inten- 
tions of  the  revisers,  as  manifested  in  their 
report — all  of  which  are  open  to  much  criti- 
•cism  :  "  That  neither  the  revisers  nor  the 
Legislature  have  made  such  a  mistake  in  the 
recent  revision  of  the  laws  ;  and  that  the  pro- 
visions of  the  15th  section  were  sufficiently 
broad  and  extensive  to  embrace  every  kind  of 
estate,  whether  present  or  future,  by  which 
the  power  of  alienation  might  be  suspended 
beyond  two  lives." 

IV.  But  the  Chancellor  further  held,  that  if 
the  15th  section  related  only  to  a  suspension 
•of  the  power  of  alienation  by  the  creation  of 
future  estates,  the  trusts  were  still  void,  by 
the  86th  section,  which  declares  that  disposi- 
tions of  the  rents  and  profits  of  lands,  to  accrue 
and  be  received  at  any  time  subsequent  to  the 
execution  of  the  instrument  creating  such  dis- 
position, shall  be  governed  by  the  rules  estab- 
lished   in  that  article,  in    relation   to  future 
estates    ia  lands.     (1  Rev.  Stat.,  725.  >)     The 
third  subdivision  of  the  55th  section,  subject- 
ing trusts  of  rents  and  profits,  to  all  the  rules 
previously  prescribed  in  the   first  article,  he 
holds,  had   the  effect  to  render  that  trust  in 
493*]  this  will  invalid.     The  testator  *could 
make  no  disposition  of  his  property,  or  of  the 
rents  and   profits,  through  trustees  or  other- 
wise, that  would  render  the  property  inalien- 
able during  the  lives  of  these  twelve  nephews 
and  nieces,     (p.  224.)    And  if  the  interest  of 
the   nephews    and    nieces   in    the   rents  and 
profits  is  to  be  considered  as  of  the  nature  of 
a  joint  tenancy,  so  as  to  prevent  a  part-age  of 
the  property,  and  to  render  the  whole  inalien- 
able until  these  twelve  persons  are  all  dead,  he 
declares  the  whole  trust  in  their  favor  void. 

V.  He  then  proceeds  to  examine  the  ques- 
tion which  was  not  raised    before  the    Vice- 
Chancellor,  whether  the  interests  of  the  twelve 
nephews  and  nieces  in  the  rents  and  profits,  is 
to  be  considered  as  of  the  nature  of  a  joint- 
tenancy,  or  only  as  a  tenancy  in  common  with 
cross-remainders,     (p.  226.) 

Upon  this  point,  after  stating  that  "  where 
all  the  purposes  of  the  trust  as  to  any  share  of 
the  trust  property  are  illegal  or  cease,  the 
estate  of  the  trustees  ceases  also  ;  and  they 
then  become  tenants  in  common  with  the 
owner  of  that  share,  though  as  to  the  residue 
they  remain  joint  tenants."  (1  R.  S.,  727, 
sees.  44,  67.)  He  says  that  he  is  "  not  aware 
that  it  was  ever  seriously  doubted,  that  where 
a  part  only  of  the  trusts  of  a  will  were  con- 
trary to  the  rules  of  law,  the  intention  of  the 
testator  could  still  be  carried  into  effect,  so  far 
as  consistent  with  legal  rules,  where  it  was 
possible  to  separate  the  legal  from  the  illegal 
part  of  the  trusts." 

1.— Sec.  36.  "  Dispositions  of  the  rents  and  profits 
of  lands  to  accrue,  and  be  received  at  any  time 
subsequent  to  the  execution  of  the  instrument 
creating  such  disposition  shall  be  governed  by  the 
rules  established  in  this  article,  in  relation  to  future 
estates  in  lands."  2  B.  S.,  720,  2d  ed. 
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"If  this  testator,  by  his  will,  had  made 
separate  or  distinct  devises  of  the  several  un- 
divided one  twelfth  parts  of  his  estate  to  his 
nephews  and  nieces  respectively,  giving  the 
rents  and  profits  of  each  to  them  for  life," 
then  he  admits  that  their  interest  in  the  rents 
and  profits  of  their  several  shares  must  be  in 
the  nature  of  several  tenancies  in  common,  and 
not  of  joint  tenants  ;  although  the  legal  estate 
was  in  the  trustees,  as  well  as  the  right  to 
receive  the  rents  and  profits.  And  upon  the 
death  of  one  of  the  nephews  or  nieces,  the 
legal  estate  in  the  hands  of  the  trustees  would 
cease  as  to  that  share,  and  the  heirs  at  law  of 
the  testator  would  become  tenants  in  common 
with  the  trustees.  Such  a  disposition,  he  does 
not  deny,  would  be  valid,  as  it  would  apply 
to  each  of  the  other,  shares  of  the  nephews  and 
nieces.  But  he  *holds  that,  by  this  [*494 
will,  this  is  not  the  nature  of  their  estates, 
(p.  229.) 

VI.  He  says:  " The  conclusion  at  which  I 
have  arrived  is,  that  their  interest  is  in  the 
nature  of  a  tenancy  in  common  for  life,  with 
cross-remainders ;  and  that  such  cross-re- 
mainders, so  far  as  they  are  inconsistent  with 
the  17th  section  of  the  Statute,  which  pro- 
hibits the  creation  of  more  than  two  successive 
estates  for  life,  are  void.  It  is  evident,  also, 
that  the  first  cross-remainders,  which  are  lim- 
ited upon  the  life  estate  of  each,  in  his  or  her 
original  share,  as  tenant  in  common,  are  con- 
tingent interests,  in  the  nature  of  future  con- 
tingent estates ;  and  such  interests  being  in- 
alienable, by  the  63d  section  of  the  Statute,* 
even  if  they  shall  become  vested  in  possession, 
their  respective  original  shares  out  of  which 
they  arise,  are  rendered  inalienable  for  one 
life  before  the  cross  remainders  can  vest  in 
possession,  and  also  during  one  other  life  after 
the  cross  remainders  shall  have  vested.  All 
the  cross-remainders,  except  those  limited  to 
take  effect  upon  the  termination  of  the  life 
estate  of  the  nephew  or  niece  who  shall 
happen  to  die  first,  must  necessarily  suspend 
the  power  of  alienation  of  portions  of  the 
estate  for  a  longer  period  than  the  lives  of  two 
persons  in  being  at  the  time  of  the  testator's 
death — and  upon  which  lives  the  cross-re- 
mainders are,  by  the  will  of  the  testator,  made 
to  depend.  Each  of  the  twelve  nephews  and 
nieces  had  upon  the  death  of  the  testator,  a 
vested  but  an  inalienable  life  estate  in  one 
twelfth  share  of  the  rents  and  profits  devised." 
"  Where,  therefore,  the  owner  of  any  original 
share  dies  subsequently  to  the  death  of  any 
one  of  the  other  eleven  who  now  has  a  con- 
tingent remainder  limited  upon  the  original 
life  estate  in  such  share,  the  alienation  of  that 
share  will  have  been  suspended  for  two  lives 
in  being  at  the  creation  of  the  estate."  To  the 
extent  of  that  share,  the  Chancellor  holds  the 
*cross-remaiuders  to  the  eleven  sur-  [*495 
vivors  valid  under  the  15th  section  of  the 
Statute ;  the  other  eleven  cross-remainders, 
between  the  survivors,  he  held  void.  The 
life  estates  he  held  to  be  valid. 

2.— Sec  63.  No  person  beneficially  interested  in  a 
trust  for  the  receipt  of  the  rents  and  profits  of  lands 
can  assign,  or  in  any  manner  dispose  of  such  inter- 
est ;  but  the  rights  and  interest  of  every  person  for 
whose  benefit  a  trust  for  the  payment  of  a  sum  in 
gross  is  created,  are  assignable.  1  Rev.  Stat.,  724,  2d 
ed. 
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VII.  The  limitation  of  the  sixteenth  to  the 
new  trustees,  upon  the  same  principles,  as  it 
was  limited  not  to  take  effect  until  the  num- 
ber of  the  original  trustees  was  reduced  to 
four,  he  also  held  too  remote  and  void. 

From  various  branches  of  the  decree  entered 
under  this  decision,  seven  separate  appeals 
were  taken  :  the  complainants,  as  well 
as  six  classes  of  the  defendants  having  ap- 
pealed. It  is  quite  unnecessary  to  specify  the 
different  grounds  of  the  appeals  in  detail  ;  as 
the  decision  of  the  Court  of  Errors  upon  the 
two  main  points  in  controversy,  to  wit :  the 
trusts  for  the  twelve  nephews  and  nieces  in  the 
1st  and  3d  articles  of  the  will,  and  the  ultimate 
remainder  to  their  children  in  fee,  disposed,  in 
effect,  of  all  the  other  grounds  of  appeal  of 
the  different  parties.  After  the  case  had  been 
argued  elaborately  by  the  counsel  for  the  seven 
sets  of  appellants,  opinions  were  delivered  by 
SAVAGE,  Gh.  J.,  NELSON,  /.,  and  Senators 
MAISON,  YOUNG  and  TRACY,  all  in  favor, 
though  on  somewhat  different  grounds,  of  re- 
versing the  decree  of  the  Chancellor.  We 
shall  give  the  conclusions  of  Gh.  J.  Savage 
upon  the  different  questions  made  by  him  ; 
afterwards  noting  where  they  are  dissented 
from  in  any  essential  particular,  in  the  opin- 
ions of  the'other  members  of  the  court. 

The  Chief  Justice,  in  considering  the  case,  as 
it  was  affected  by  the  Revised  Statutes,  took 
three  views  of  it : 

I.  The  effect  of  the  Statute,  supposing  the 
trust  to  be  embraced  under  the  3d  subdivision 
of  the  55th  section. 

II.  Whether  it  is  a  trust  under  the  55th  sec- 
tion at  all. 

III.  If  not  embraced  in  the  55th  section, 
whether  the  trust  is  valid  as  a  power  in  trust, 
(p.  297.) 

I.  As  to  the  effect  of  the  Statute,  supposing 
the  trust  within  the  3d  subdivision  of  the  55th 
section,  he  held  : 

1.  That  if  it  be  conceded  that  the  trust  in 
favor  of  the  twelve  nephews  and  nieces  is 
authorized  at  all,  for  any  time,  by  the  3d  sub- 
division of  sec.  55th,  the  estate  is  rendered 
49(5*J*inalienable  by  the  devise  to  the  trustees, 
which  by  the  devise  itself  necessarily  contin- 
ues during  the  continuance  of  twelve  lives, 
(pp.  327-33.) 

2.  That  the  absolute  power  of  alienation  is 
also  suspended  by  the  creation  of  the  remain- 
der in  favor  of  the  grand-nephews  and  nieces, 
which  by  the  terms  of  the  will  is  not  to  vest 
until  two  years  after  the  death  of  the  survivor 
of  the  nephews  and  nieces. 

3.  That  the  remainder  thus  created  is  void  ; 
but  that  the  estate  in  the  trustees  if  authorized 
by  law,  is  not  void  ;    but  that  it  would  in  that 
case  be  the  duty  of  the  court  so  to  construe  it 
:is  to  sustain  the  trust  during  the  continuance 
of  the  lives  of  two  of  the  twelve  nephews  and 
nieces,  by  the  application  of  the  rule  of  ap- 
proximation, or  the  doctrine  of  cy  pres,  which 
doctrine  he  considers  as  incorporated  into  the 
Revised  Statutes. 

4.  That  the  right  of  the  twelve  nephews 
and  nieces  to  "enforce  their  trust  in  chancery" 
ought  not  to  be  likened  to  a  legal  or  equitable 
estate;  that  their  interest  is  inalienable  ;  but  if 
otherwise,  the  estate  itself  would  not  be  alien- 
able ;  that  the  idea  of  cross-remainders,  in  the 
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right  which  thetwelve  nephews  and  nieces  have 
to  enforce  the  trust  in  equity,  has  no  real  exist- 
ence, but  is  entirely  fanciful. 

5.  But,  if  real,  and  they  could  be  deemed  to 
hold  such  estates,  the  devise  to  the  trustees 
being  expressly  an  estate  in  joint-tenancy,  can- 
not be  construed  a  separate  devise,  or, 
rather,  twelve  separate  devises,  one  in  favor 
of  each  of  the  twelve ;  and  that  if  their 
interest  is  to  be  assimilated  to  an  estate  in 
lands,  it  must  be  subject  to  the  restrictions 
upon  future  estates  ;  and  having  the  effect  to 
suspend  the  alienation  of  the  estate  for  a  loneer 
period  than  allowed  by  law,  it  was  void  in'its 
creation,  and  consequently  that  the  trust  be- 
ing at  an  end,  the  trust  estate  itself  is  at  an 
end. 

II.  Whether  it  is  a  trust  under  the  55th  sec- 
tion at  all  (p.  328),  he  held  : 

1.  That  under  the  3d  subdivision  of  the55tli 
section  of  the  Statute,  the  object  of  the  trust 
in  the  devise  in  question  is  not  such  as  is  sanc- 
tioned by  the  Revised  Statutes  ;  that  the  words 
there  used,  "apply  to  the  use  of,"  do  not  mean 
"to  pay  over,"  and  consequently  that  the  trust 
itself  is  void  *in  its  purpose  ;  that  the  [*497 
trusts  authorized  by  that  subdivision  are  in- 
tended to  be  active  trusts,  in  which  the  agency 
of  a  trustee  is  indispensable  for  the  purposes  of 
the  trusts  :  not  to  constitute  a  person  his  own 
trustee,  nor  to  effect  a  purpose  disapproved 
by  the  law,  to  render  real  estate  inalienable. 

III.  Whether  the  trust  can  be  supported  as  a 
power  in  trust,     (p.  328.) 

1.  It  cannot  be  sustained,  as  a  general  power 
in  trust,  because  such  a  power  contemplates  an 
absolute  sale  and  division  of  the  proceeds,  and 
because  such  a  power  cannot  be  executed  by 
the  grantees  thereof  for  their  own  benefit.1 

2.  Nor  can  it  be  sustained  as  a  special  power 
in  trust  first,  not  under  the  1st  subdivision  of 
special  powers  in  trust2  because  it  does  not 
authorize  a  disposition  limited  to  be  made  to 
any  person  or  class  of  persons,  other  than  the 
grantees  of  the  power  ;  and  second,  nor  under 
the  2d  subdivision,  because  the  grantees  of  the 
power  are  designated  as  entitled  to  the  benefit 
to  arise  from  the  disposition.     In  short,  that 
no  trust  valid  as  a  power  in   trust,  is  to  be 
executed  by  the  grantee  for  his  own  benefit. 
It  is  then  beneficial. 

The  Gh.  J.  thus  concludes  :  "That  the  de- 
vise, in  so  far  as  it  conveys  a  trust  estate  for 
their  benefit  during  the  lives  of  the  twelve 
nephews  and  nieces,  is  entirely  void,  and  that 
the  estate  vests  in  the  heirs  at  law." 

The  annuities,  he  holds,  must  also  fail,  as 
depending  upon  the  same  principles,  and  upon 
the  trust  for  the  lives  of  the  twelve  nephews 
and  nieces  and  rendering  the  estate  inalienable. 

The  legacies  to  the  Theological  Seminary 
and  to  St.  Philip's  *Church  are  held  [*498 

1.— Stat.  of  Powers,  sec.  94.  A  general  power  is  in 
trust  where  any  person  or  class  of  persons,  other 
than  the  grantee  of  the  power,  is  designated  as  en- 
titled to  the  proceeds  or  any  portion  of  the  pro- 
ceeds or  other  benefits  to  result  from  the  alienation 
of  the  lands  according  to  the  power. 

2.— Sec.  95.    A  special  power  is  in  trust : 

1.  When   the  disposition  which  it  authorizes  is 
limited  to  be  made  to  any  person  or  class  of  persons 
other  than  the  grantee  of  such  power. 

2.  When  any  person  or  class  of   persons,  other 
than  the  grantee,  is  designated  as  entitled  to  any 
benefit  from  the  disposition  or  charge  authorized 
by  the  power. 
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good,  as  clearly  authorized  by  the  2d  subdivis- 
ion of  the  55th  section.1 
The  decree,  he  held,  must  be  reversed. 

NELSON,  J.,  states  the  following  as  his  con- 
clusions (p.  350)  : 

I.  "  That  the  trust  in  this  case,  'to  receive 
the  rents  and  profits  and  pay  them  over,'  is  a 
valid  trust  within  the  3d  subdivision  of  the 
55th   section:  and  that  the  application  need 
not  be  limited  to  the  trustees.     (On  this  point 
he  dissents  entirely  from  the  conclusion  of  the 
Oh.  J.) 

II.  That  the  interest  of  the  ctstuis  que  trust 
is  in  the  nature  of  a  joint-tenancy  for  twelve 
lives,  and  that  the  power  of  alienation  is  sus- 
pended during  that  time,  which  is  in  violation 
of  sec.  15  of  the  Statute  Limit  ing  Perpetuities. 

III.  That  the  estate  in  joint-tenancy,  being 
an  entirety,  the  twelve  nephews  and  nieces 
having  but  one  estate  in  the  whole,  cannot  be 
reduced  to  the  limitation  of  two  lives  within 
the  15th  section,  and  the  trust  term  is,  there- 
fore, altogether  void. 

IV.  That     cross-remainders    between     the 
nephews  and  nieces  are  not  expressly  declared 
in  the  will  and  cannot  be  implied — every  in- 
tent being  so  declared  that  nothing  is  left  to 
implication. 

V.  That  if  the  estate  of  the  twelve  nephews 
and  nieces  could  be  considered  in  the  nature 
of  a  tenancy  in  common  with  cross-remainders, 
the  trust  term  would  still  be  void  ;  because  by 
casting  off  the  remainders  and  saving  the  life 
estates  only,  under  the  doctrine  of  cy  pres,  we 
should  break  up  the  trust  fund,  upon  which 
the  scheme  of  the  will  depends.     It  would  be 
thereby  entirely  deranged,  made  inconsistent, 
unreasonable  and  impracticable;  every  general 
and  particular  intent  of  the  testator  would  be 
defeated." 

He,  accordingly,  held  that  the  decree  should 
be  reversed.  Senator  MAISON  concurred  on 
all  points  with  the  conclusions  of  the  Chief 
Justice,  as  did  also  Senator  YOUNG. 

499*]  *Senator  TRACY  held  that  the  trust 
was  valid  for  one  twelfth  of  the  rents  and 
profits  to  each  of  the  twelve  during  his  or  her 
life.  He  also  held  that  the  trust  "to  receive 
and  pay  over "  the  rents  and  profits  was  a 
valid  trust,  although  not  created  in  the  words 
of  the  Statute  :  "  to  apply  them  to  the  use  of  " 
the  beneficiary  ;  but  on  other  grounds  he  was 
in  favor  of  reversing  the  Chancellor's  decree. 
He  says  :  "In  conclusion,  though  I  believe 
the  Chancellor's  decree  in  this  case  is  nearer  to 
my  notions  of  right  than  the  decree  which  I 
apprehend  this  court  is  about  to  make,  yet, 
believing  that  in  some  respects  that  decree  is 
wrong,  I  must  vote,  on  the  general  question 
of  affirmance  or  reversal,  in  favor  of  reversal. 
• 

The  Court  unanimously  reversed  the  Chan- 
cellor's decree. 

IH^"  The  decree  in  this  case  is  given  in  14 
Wend.,  396,  7,  8.  It  declares  that  the  trusts 
in  the  first  article  of  the  will  are  all  void  except 
the  bequests  therein  to  the  Theological  Semi- 

1.— 2.  To  sell,  mortgage,  or  lease  lands,  for  the 
benefit  of  legatees  or  for  the  purpose  of  satisfying 
any  charge  thereon.  I  Rev.  St.,  723,  2d  ed. 
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nary  and  to  St.  Philip's  Church,  and  those 
annuities  which  were  not  drawn  in  question 
by  the  appeal  ;  that  the  real  and  personal  estate 
descended  to  the  heirs  at  law  and  next  of  kin, 
as  though  he  had  died  intestate.  It  also  de- 
clared, as  the  Chancellor  had  decreed,  that  the 
ultimate  remainders  over  to  the  twelve  grand- 
nephews  and  nieces  were  absolutely  void,  as 
well  as  the  devise  of  the  one  sixteenth  to  those 
who  should  act  as  trustees.  The  costs  of  all 
parties  in  the  suits  below  and  on  appeal  to  be 
paid  out  of  the  funds  in  the  hands  of  the  ex- 
ecutors. 

The  decree  contains  no  reference  to  the  ques- 
tion of  the  validity  of  a  trust  to  "  pay  over 
to,"  instead  of  "apply  to  the  use  of"  the 
cestuis  que  trust. 


*HAWLEY  &  KING        [*5OO 

v. 
W.  JAMES  ET  AL.— Original  Bill. 

W.  &  H.  JAMES 

v. 

HAWLEY  ET  AI,.— Cross.  Bill  .—16  Wend. 
61,  285. 

In  Ch.,  5  Paige,  318,  489. 

Trust  Term  to  Trustees  for  Valid  and  for  Void 
Purposes — Contingent  Remainders  on  a  Term 
for  Years  Determinable  on  the  Sooner  Termin- 
ation of  the  Trust — Dower  of  Widow  is  Equit- 
able Estate  —  Perpetuities  —  Accumulation — 
Vested  and  Contingent  Remainders — Partial 
Intestacy. 

THE  original  bill  in  this  cause  was  filed  in 
Sept.,  1833,  by  Hawley  &  King,  two  of 
the  executors  and  trustees  of  William  James 
deceased,  against  Augustus  James  their  co- 
executor  and  co  trustee,  Mrs.  James  the  widow, 
and  the  children  and  grandchildren  of  the  tes- 
tator, and  against  the  other  persons  who  had 
either  vested  or  contingent  interests  under  his 
will,  for  the  purpose  of  settling  the  con- 
struction and  carrying  into  effect  the  trusts  of 
the  will.  W.  &  H.  James,  two  of  the  heirs  at 
law  of  the  testator  and  defendants  in  the 
original  suit,  subsequently  filed  their  cross  bill 
against  the  other  parties  to  that  suit,  to  set 
aside  the  will,  or  such  trusts  and  devises  as 
were  illegal,  and  to  have  what  was  not  well 
devised,  distributed  among  the  heirs  at  law 
and  next  of  kin. 

The  testator  died  in  Dec.,  1832,  having  made 
his  will  about  six  months  before,  and  leaving 
real  estate  valued  at  $800,000,  including  40,- 
000  acres  of  wild  land  in  Illinois,  and  personal 
estate  worth  about  $500.000. 

After  giving  to  his  wife  a  life  estate  in  cer- 
tain real  estate  and  several  specific  legacies,  an 
annuity  of  $3,000  per  annum  to  her,  and  a 
sum  of  $3,000  to  be  applied  by  her  toward 
the  maintenance,  support  and  advancement 
of  the  children  of  the  deceased  sister,  which 
he  declares  to  be  in  lieu  and  satisfaction  of  her 
dower  ;  and  after  some  further  legacies  and 
annuities,  he  declares  that  he  has  determined 
to  confide  his  property  to  trustees  ;  "  that  this 
trust  shall  continue,  and  that  the  final  division 
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of  my  estate  shall  not  take  place  until  the 
youngest  of  my  children  and  grandchildren 
5O  I*]  living  at  the  *dateof  this  my  will,  and 
attaining  the  age  of  twenty  one  years,  shall 
have  attained  that  age." 

The  testator,  at  the  time  of  making  the  will 
and  at  his  death,  had  nine  children  living,  one 
granddaughter,  a  child  of  a  deceased  daughter, 
and  a  grandson  and  granddaughters,  children 
of  a  deceased  son,  who  were  his  heirs  at  law. 
All  the  children  and  grandchildren  of  the  tes- 
tator but  three  were  minors  at  the  time  of  his 
death  and  at  the  hearing  of  the  cause.  The 
widow,  shortly  after  the  testator's  death,  by  a 
deed  or  written  instrument,  elected  to  take  her 
dower,  instead  of  the  testamentary  provision 
for  her. 

The  testator,  by  his  will,  then  appointed 
three  trustees  of  his  estate,  and  devised  and 
bequeathed  it  to  them  as  follows  :  "I  give, 
devise  and  bequeath  to  them  all  my  estate  real 
and  personal,  which  I  shall  be  possessed  of 
and  entitled  to  devise  and  bequeath  at  the  time 
of  my  death,  and  not  hereinbefore  devised 
and  bequeathed  to  my  wife  :  in  trust,  to  man- 
age and  dispose  of  the  same,  and  to  receive 
and  apply  the  rents  and  profits,  proceeds,  in- 
terest, and  income  thereof,  in  the  manner  here- 
inafter directed  and  expressed." 

He  then  directs  them  to  collect  all  debts  due 
to  him,  and  to  sell  all  his  "real  estate  in  all 
places  other  than  the  Cities  of  N.  Y.  and  Al- 
bany, and  the  village  of  Syracuse,  as  fast  as 
fair  prices  c<m  be  obtained  ;"  and  authorizes 
them  at  their  discretion  to  sell  or  exchange 
portions  of  his  real  estate  in  those  places  ;  he 
also  empowers  them  to  invest  so  much  of  the 
proceeds  of  sales,  and  of  all  other  moneys 
that  should  come  to  their  hands,  if  not  wanted 
to  fulfill  other  purposes  of  the  trust,  and  to 
pay  debts  and  legacies,  in  the  purchase  of  real 
estate,  or  in  the  erection  of  houses  in  either  of 
those  places,  or  in  loans,  annuities,  or  in  any 
other  safe  and  proper  manner  ;  but  so  that  at 
the  ultimate  division  of  his  estate,  the  same 
should  consist  chiefly  or  altogether  of  real 
estate." 

Powers  were  also  given  to  the  trustees  to 
make  provision  for  the  support  of  the  widows 
and  children  of  his  sons  then  living,  if  they 
should  die  leaving  them  ;  to  make  certain  ad- 
vances to  his  sons  and  grandsons,  who  should 
desire  to  engage  in  "  any  honorable  occupation 
requiring  capital  ;"  also  to  pay  a  sum  of  not 
more  than  $3,000  to  any  of  his  daughters  or 
his  granddaughters,  if  they  should  choose  to 
5O2*]  marry  *during  the  continuance  of  the 
trust — all  such  sums,  with  compound  interest, 
to  be  charged  against  them  as  debts  due  to  his 
estate,  and  deducted  from  their  respective 
shares  on  the  final  division  of  the  residue  of 
his  estate." 

The  testator  then  made  a  devise  to  the  chil- 
dren of  his  son  Augustus,  in  this  manner  ; 
that  the  trustees  during  the  continuance,  and 
near  its  termination,  should  purchase  real 
estate  worth  $50,000,  and  at  the  expiration  of 
the  trust,  convey  it  to  such  of  the  children  as 
the  parents  or  the  survivor  should  direct ;  that 
they  should  also  set  off  and  convey  to  two  of 
his  granddaughters  $20,000  worth  of  real 
estate. 

At  the  expiration  of  the  trust,  he  directs 
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that  his  trustees  not  interested  in  the  trust  with 
his  wife,  if  she  were  living  and  chose  to  act, 
should  divide  the  residue  of  his  estate  into 
twelve  equal  parts,  and  convey  to  the  persons 
named  as  follows  :  to  his  four  sons  and  three 
of  his  daughters,  each  one  part ;  to  one  of  his 
granddaughters  one  part ;  to  his  grandson,  II., 
son  of  his  deceased  son,  one  half  of  one  part ; 
subject  to  the  limitations  and  "retributive 
purposes  "  thereinafter  expressed.  The  pro- 
visions relating  to  these  purposes  were,  that 
the  trustees  were  authorized  in  case  "  either  of 
his  sons,  John.  Edward  or  Howard,  or  his 
grandson,  Robert,  should  lead  a  grossly  im- 
moral, idle  or  dishonorable  life,  such  delin- 
quent should  be  considered  as  having  forfeited 
his  share,  and  the  trustees  might  withhold  it, 
in  whole  or  in  part,  and  the  part  thus  withheld 
was  to  be  added  to  the  residuary  parts." 

In  the  event  of  the  death  of  any  one  of  them, 
before  or  after  his  own  decease,  within  the 
trust  term,  he  gives  the  share  of  such  deceased 
one  to  his  or  her  heirs  at  law,  and  next  of  kin, 
according  to  the  Statute  of  Descents  and  Dis- 
tributions. 

The  remaining  three  and  a  half  parts  of  his 
estate  he  directs  his  trustees  and  his  wife,  if 
living,  "to  apportion  them  according  to  their 
discretion  among  all  or  any  number  of  those 
designated  by  his  will  as  in  any  event  entitled 
to  share  in  the  ultimate  disposition  of  his 
estate  ;  but  with  a  just  regard  to  circumstances, 
and  a  scrupulous  attention  especially  to  the 
personal  merits  and  demerits  of  each  indi- 
vidual." 

The  testator  then  provides  that  the  quantity 
of  interest  to  *be  conveyed  to  tbecestuis  [*5O3 
que  trust  in  pursuance  of  the  foregoing  direc- 
tions shall  be,  to  the  grantee  for  life,  with 
power  to' devise  the  same  in  fee  to  his  or  her 
lineal  descendants,  in  such  manner  or  propor- 
tions as  he  or  she  may  think  proper ;  and  in 
the  event  of  no  disposition,  then  in  fee  to  the 
heirs  entitled  at  law,  as  if  the  grantee  having 
derived  it  from  the  testator,  had  died  intestate 
seised  in  fee  ;  and  the  conveyance  also  to  such 
of  his  descendants  as  should  be  born  after  his 
death,  to  be  in  fee. 

Upon  these  clauses  of  the  will,  various  ques- 
tions arose  in  regard  to  the  validity  of  the 
trust  term — as  to  the  election  of  the  widow  to 
take  her  dower ;  the  marriage  portions  of  the 
daughters  and  granddaughters ;  the  accumu- 
lation of  rents  and  profits  for  infants  and 
others ;  and  the  remainder  of  the  three  and  a 
half  twelfths  of  the  estate.  The  case  was  ar- 
gued by  no  less  than  nine  counsel  for  different 
parties. 

The  Chancellor  held  (pp.  441-189) : 

I.  As  to  the  widow's  right  of  dower,  her 
election,  and  of  what  dowable. 

1.  That  the  widow  of  the  testator  having, 
within  two  months  after  his  death*  executed  a 
deed  of  relinquishment  of  the  provision  made 
for  her  in  the  will,  in  lieu  of  dower,  and 
elected  to  take  her  dower,  and  procured  the 
deed  to  be  recorded ;  and  having  given  notice 
of  her  election  to  the  trustees  and  executors, 
who  recognized  her  right  to  dower — this  was 
a  valid  election  to  take  her  dower,  and  equiva- 
lent to  an  actual  entry  on  the  land,  or  the 
commencement  of  proceedings  for  the  recov- 
ery of  her  dower,  within  the  provisions  of  the 
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Rev.    Stat.1      (1    Rev.    Stat.,    734,    3d    ed., 
sec.  14.) 

2.  That  the    property  bequeathed   to    the 
5O4*]  widow  did  not  therefore  pass  under 
the  trust  clause  in  the  will,  and  must  be  dis- 
tributed as  in  case  of  intestacy. 

3.  That  personal  property  thus  devolving 
upon  the  executors  is  the  primary  fund  for 
the  payment  of  debts,  unless  the  testator  has 
directed  them  to  be  paid  out  of  the  rents  and 
profits  of  his  real  estate,  with  the  clear  intent 
to  exempt  the  personal  for  the  benefit  of  those 
who  might  be  entitled  to  it  under  the  Statute 
of  Distributions. 

4.  That  as  by  the  Rev.   Stat.  the  wife  is 
dowable  of  the  descendible  equitable  estates 
of  her  husband,  of  which  he  died  seised,  the 
widow  was,  in  this  case,  entitled  to  dower  in 
lands,  of  which  her  husband  was  tenant  in 
•common  with  others,  and  with  whom  he  had 
joined  in  a  conveyance  to  a  common  trustee, 
for  the  purpose  of  disposing  of   them  with 
more  facility;  i.  e.,  that  she  was  entitled  to 
dower  in  such  as  had  not  been  sold  or  con- 
tracted to  be  sold  in  the  lifetime  of  the  hus- 
band.    Those  contracted  to  be  sold,  upon  the 
principle  of  equitable  conversion,  to  be  con- 
sidered as  personal  estate,  and  the  purchase 
money  to  be  distributed  as  such,  to  the  widow 
and  next  of  kin. 

5.  That  the  annuity  of  $3,000,  given  in  lieu 
of  dower  to  the  widow,  "  for  her  own  support 
and  for  the  education  and  support  of    her 
children,"  failed  by  the  election  of  the  widow 
to  take  her  dower,  and  could  not  be  appor- 
tioned so  as  to  provide  for  the  education  and 
support  of  the  children  out  of  the  same. 

II.  As  to  the  trusts,  their  objects,  what 
valid  and  what  illegal ;  and  of  the  effect  of 
the  illegal  trusts  to  invalidate  the  estate  of  the 
trustee'as  to  the  valid  trusts,  the  Chancellor 
held: 

1.  That  as  the  trust  term,  devised  to  the 
trustees  and  executors,  cannot  continue  a  mo- 
ment longer  than  is  nec^sary  to  perform  the 
trusts,  but  when  its  legitimate  purposes  have 
been  accomplished,  must  lease  under  the  ex- 
press provisions  of  the  Statute  (1  R.  S.,  724, 
sec.  67) ;  that,  on  the  other  hand,  if  there  were 
any  valid  powers  in  trust  contained  in  this 
will,  that  would  not  have  authorized  the  crea- 
tion of  a  trust  estate,  .and  which  remain  un- 
executed at  the  termination  of  the  trust  term, 
they  might  still  be  executed  as  powers  in 
trust  for  the  benefit  of  those  interested  in  the 
5O5*]  execution.  "  Although  *some  of  the 
objects  for  which  this  trust  term  was  created, 
and  some  of  the  contingent  remainders  and 
future  interests  limited  thereon  may  be  illegal 
or  invalid,  yet  if  any  of  these  purposes  are 
valid,  and  wjll  continue  during  the  term,  the 
trust  estate  ,must  continue  in  the  executors 
and  trustees  for  the  same  period."  (p.  458). 
"Such  of  the  trusts  of  the  will,  therefore,  as 
would  have  the  effect,  if  valid,  to  render  the 
estate  inalienable  for  a  longer  period  than 

1. — Sec.  14.  Of  estates  in  dower,  "  when  a  woman 
shall  be  entitled  to  an  election  under  either  of  the 
two  last  sections,  she  shall  be  deemed  to  have 
elected  to  take  such  jointure,  devise  or  pecuniary 
provision,  unless  within  one  year  after  the  death 
of  her  husband,  she  shall  enter  on  the  lands  to  be 
assigned  to  her  for  her  dower,  or  commence  pro- 
ceedings for  the  recovery  or  assignment  thereof." 
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allowed  by  the  Statute ;  and  every  remainder 
limited  upon  the  trust  term,  which  would 
have  that  effect,  must  be  considered  as  abso- 
lutely void  and  inoperative  in  determining  the 
validity  of  the  trust  term,  and  of  the  other 
trusts  of  the  will.,  So  far  as  the  ascertained 
intent  of  the  testator  is  consistent  with  the 
rules  of  law,  the  invalidity  of  any  particular 
trust,  interest  or  limitation,  can  not  destroy 
those  which  are  valid ;  unless  they  are  so 
mixed  up  that  it  is  impossible  to  sustain  the 
one  without  giving  effect  to  the  other."  (p. 
459.) 

2.  The    Chancellor  held,  that  to  render  a 
trust  term  valid,  it  need  not  be  absolutely  de- 
pendent upon  the  lives  of  persons  in  being  and 
determinable  at  or  before  the  death  of  two 
such  persons ;  that  although  such  a  trust  term 
might  be  inalienable,  under  the  63d  and  65th 
sections  of  the  Statute  of  Trusts  (the  first  for- 
bidding the  ceatuis  que  trust,  and  the  second 
the  trustee,  to  convey  their  respective  inter- 
ests), it  could  in  no  event  suspend  the  power 
of  alienation  for  a  longer  term  than  twenty- 
one  years,  and  the  usual  period  of  gestation,  if 
there  was  a  posthumous  child.     But  no  con- 
tingent remainder  can  be  limited  upon  such  a 
term,  unless  the  nature  of   the  contingency 
upon  which  it  is  vto  vest  is  such  that  the  re- 
mainder must  vest  in  interest,  if  ever,  during 
the  continuance  of  not  more  than  two  lives  in 
being  at  the  death  of  the  testator,  or  at  the 
termination  of  such  lives. 

3.  As  to  the  estate  devised  to  the  trustees, 
he  held  that  it  was  a  term  of  years  in  the  tes- 
tator's real  property  of  which  he  died  seised, 
and  in  that  into  which-he  directed  the  person- 
alty to  be  converted,  for  the  term  of  twenty 
years  and  ten  days ;  the  youngest  grandchild 
living  at  the  date  of  the  will  being  one  year 
old,  ten  days  after  the  testator's  death.     "  In 
ordinary  cases  of  a  trust  for  the  payment  of 
debts  and  legacies,  or  other  charges  upon  the 
estate,  to  continue  *until  a  grandchild  [*5O6 
shall  arrive  at  the  age  of  twenty-one,  the  trust 
estate  will  not  be  determined  by  the  death  of 
the  child  or  grandchild  under  age,  but  will 
continue  until  the  time  when  he  would  have 
arrived  at  that  age  if  he  had  lived.     (Sweet  v. 
Deal,  Godolph,  388 ;   Boraston's  case,  3  Coke, 
21;    3  P.  Wms.,  177;    Stanley  y.  Stanley,  16 
Ves.,  506.)    But  in  this  case,  it  is  evident  that 
the  testator  contemplated  the  possibility  that 
his  youngest  children  or  grandchildren  might 
die  under  age,  and  that  he  intended  that  the 
trust  estate  should  cease  whenever  their  mi- 
norities should  terminate,  either  by  death  or 
lapse  of  time.     The  trust  estate  will  cease  at 
the  death  of  the  last  who  shall  die  under  age, 
after  the  survivors  have  all    attained    their 
majority.     It  is,  therefore,  not  an  estate  for 
years  determinable  on  lives,  nor  an  absolute 
term ;  but  it  is  an  estate  for  twenty  years  and 
ten  days,  determinable  sooner  if  the  minori- 
ties   shall  cease    before  its  expiration ;    and 
vested  remainders,  which  are  limited  upon  the 
trust  term,  except  so  far  as  they  are  to  be  com- 
posed of  illegal  accumulations  directed  during 
'the  term,  are  valid,  whether  such  remainders 
are  in  fee  or  life  only  "  (pp.  462-3). 

4.  As  to  the  limitation  and  vesting  of  con- 
tingent remainders  upon  a  term    of    years, 
under  the  20th  and  21st  sections  of  the  Statute 
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of  Trusts.1  "The  fair  construction  of  these 
two  sections  taken  together,"  says  the  Chan- 
cellor, "  is  that  a  contingent  remainder  upon  a 
term  of  years  must  be  so  limited  that  it  will 
necessarily  vest  in  interest  within  the  period 
required  by  the  20th  section,  if  it  ever  be- 
comes thus  vested  ;  and  that  a  contingent  re- 
mainder for  life,  to  a  person  not  in  being, 
shall  not  be  limited  on  a  term  of  years,  al- 
though so  limited  that  it  will  become  vested 
5O7*]  within  that  period  if  *ever.  Neither 
does  this  20th  section  render  it  absolutely  nec- 
essary that  the  term  of  years  on  which  a  con- 
tingent remainder  is  limited  should  be  made 
detcrminable  upon  lives.  It  may  be  limited 
upon  a  term  in  gross,  if  the  remainder,  itself 
is  so  limited  that  it  must  necessarily  become 
vested  in  interest  if  ever,  during,  or  at  the 
expiration  of  not  more  than  two  specified  or 
ascertained  lives  in  being  at  the  creation  of  the 
remainder  "  (pp.  463-4). 

Upon  these  principles,  the  Chancellor  held 
that  the  remainers  .for  life  to  the  seven  chil- 
dren and  two  grandchildren,  in  their  several 
shares  were  valid  as  contingent  remainders 
limited  on  a  term  of  years  ;  and  that  if  such 
remainders  became  vested  in  interest  in  them- 
selves, upon  the  termination  of  the  trust  term, 
the  ultimate  remainders  in  fee  to  their  descend- 
ants respectively,  were  also  valid,  as  they  must 
vest  in  interest,  if  ever,  at  the  termination  of 
one  life  in  being  at  the  death  of  the  testator. 
But  he  held,  on  the  other  hand,  that  the  sub- 
stituted contingent  remainders,  in  the  shares 
of  such  children  or  grandchildren  as  might 
die  during  the  trust  term,  were  not  limited 
so  as  to  vest  in  interest  necessarily  during  the 
continuance,  or  at  the  termination  of  any  two 
lives  in  being  at  the  death  of  the  testator,  and 
were,  therefore,  void — as  was  also  the  power 
given  to  the  grantees  for  life  to  devise  in  fee 
to  descendants  not  in  being  at  the  time  of  their 
respective  death,  or  to  appoint  other  than 
estates  in  fee. 

As  to  the  remainders  for  life  to  the  children 
and  grandchildren,  whether  vested  or  contin- 
gent, the  Chancellor  held,  that  those  whose 
shares  and  legacies  were  given  to  them  out  of 
the  rents  and  profits  during  the  term,  and  to 
vest  in  possession  by  the  determination  of  the 
trust  estate  merely,  became  vested  in  them  on 
the  determination  of  one  life  in  being,  and  the 
contingent  remainders  to  their  descendants  in 
fee  were  valid.  But  as  to  those  shares  of 
which  the  final  disposition  is  to  depend  upon 
the  decision  of  the  trustees  as  to  moral  char- 
acter and  merit,  and  can  only  take  effect  by  the 
execution  of  the  trust  power  or  fail — those  re- 
mainders must  continue  contingent  so  far  as 
relates  to  any  interest  in  the  eight  and  a  half 
shares,  until  the  termination  of  the  trust  estate; 
and  the  remainders  to  their  heirs  and  represen- 
5O8*]  tatives  *were  void.  As  to  the  three  and 
a  half  shares  remaining,  which  were  by  the 

1. — Sec.  30.  A  contingent  remainder  shall  not  be 
created,  on  a  term  of  years,  unless  the  nature  of  the 
contingency  on  which  it  is  limited  be  such  that  the 
remainder  must  vest  in  interest  during  the  continu- 
ance of  not  more  than  two  lives  in  being  at  the 
creation  of  such  remainder,  or  at  the  termination 
thereof. 

Sec.  21.  No  estate  for  life  shall  be  limited  as  a 
remainder  on  a  term  of  years,  except  to  a  person 
in  being  at  the  creation  of  such  estate.  1  R.  S.,  719, 
2ded. 
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terms  of  the  will — "  to  be  apportioned  by  the 
trustees  according  to  their  discretion,  among^ 
all,  or  any  number  of  those  designated  by  his 
will  as  in  any  event  entitled  to  share  in  the  ulti- 
mate disposition  of  his  estate  ;  but  with  a  just 
regard  to  circumstances,  and  especially  to  the 
personal  merits  and  demerits  of  each  individ- 
ual"— the  Chancellor  held  that  the  nature  of 
the  contingencies  on  which  they  were  limited 
were  not  such  that  any  estate  or  right  in  such 
residuary  fund  would  necessarily  vest  in  in- 
terest within  the  period  of  two  lives  in  being 
at  the  creation  of  the  remainder,  or  at  their 
termination,  and  that  devise  was,  therefore, 
void  ;  and  he  doubted  whether  it  was  not  also 
void  on  account  of  the  uncertainty  as  to  what 
persons  the  testator  intended  to  be  beneficially 
interested  in  this  residuary  fund  from  his  de- 
scription of  the  class. 

6.  The  $50,000  legacy  to  the  children  of  Au- 
gustus, he  held  to  be  already  vested,  subject 
to  be  devested  by  death,  or  the  power  of  ap- 
pointment by  the  parents. 

III.  As  to  the  accumulation  of  rents  and 
profits,  or  the  payment  of  debts  out  of  them, 
the  Chancellor  held  : 

1.  That  as  the  personal  representatives  of  a 
testator  or  intestate,  had  one  year  by  the  Stat- 
ute to  get  in  the  assets  and  to  pay  off  the  debts, 
the  interest  or  income  of  the  estate  for  that 
year  may  be  applied  in  the  payment  of  debts 
under  a  direction  contained  in  the  will,  and. 
in  exoneration  of  the  principal,  without  violat- 
ing the  statutory  provisions  against  accumula- 
tions.2 

*2.  But  as,  in  this  will,  the  testator  [*5O9 
intended  that  there  should  be  an  accumula- 
tion of  the  rents  and  profits  during  the  trust 
term,  after  which  the  whole  trust  estate  is  to 
be  partitioned,  with  the  accumulations,  among 
the  objects  of  the  trust,  such  accumulation 
the  Chancellor  holds  is  clearly  illegal  under 
the  Revised  Statutes,  (p.  481.) 

3.  But  as  the  direction  for  the  illegal  ac- 
cumulation, and  thaj  only  is  made  void  by 
statute,  the  devise  of  the  residue  of  the  estate 
will  not  be  affected  by  it,  if  the  devise  of  the 
original  estate  can  be  separated  therefrom. 
4.  As  to  the  direction  of  the  trustees  to  add  the 
amount  of  the  advances  made  to  children  and 
grandchildren  out  of  the  rents  and  profits, 
with  compound  interest  thereon,  to  their  re- 
spective shares  at  the  termination  of  the  trust, 
for  the  sole  purpose  of  increasing  the  original 
shares  of  those  to  whom  no  such  advance  or  a 
less  one  is  made  ;  it  is  an  indirect  mode,  says 

2.— 1  Rev.  Stat,  p.  720,  2d  ed.,  sec.  37.  An  accu- 
mulation of  rents  and  profits  of  real  estate,  for  the 
benefit  of  one  or  more  persons,  may  be  directed  by 
any  will  or  deed,  sufficient  to  pass  real  estate,  as 
follows : 

1.  If  such  accumulation  be  directed  to  commence 
on  the  creation  of  the  estate  out  of  which  the  rents 
and  profits  are  to  arise,  it  must  be  made  for  the 
benefit  of  one  or  more  minors  then  in  being,  and 
terminate  at  the  expiration  of  their  minority. 

2.  If  such  accumulation  be  directed  to  commence 
at  any  time  subsequent  to  the  creaion  of  the  estate 
out  of  which  the  rents  and  profits  are  to  arise,  it 
shall  commence  within  the  time  in  this  article  per- 
mitted for  the  vesting  of  future  estates,  and  during 
the  minority  of  the  persons  for  whose  benefit  it  is 
directed,  and  shall  terminate  at  the  expiration  of 
such  minority. 

By  sec.  38,  a  direction  for  accumulation  "beyond 
such  period,  is  void  as  to  the  excess  of  time  beyond 
the  minority ;  and  all  others  are  void." 
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the  Chancellor,  of  accumulating  the  rents  and 
profits  at  compound  interest  for  the  benefit  of 
tho.se  who  are  to  take  estates  therein,  and  is, 
therefore,  clearly  void.  (p.  482.) 

IV.  As  to  the  rents  and  profits,  and  income  of 
the  estate,  not  legally  and  effectually  dis- 
posed of  by  the  will.  (p.  483.) 

1.  By  the  40th  section  of  the  Revised  Stat- 
utes Relative  to  the  Creation  and  Division  of 
Estates  (1  R.  S.,  721,  2d  ed.),  surplus  rents 
and  profits  accruing  during  the  suspense  of 
the  power  of  alienation  or  of  the  ownership, 
when  no  valid  direction  for  their  accumula- 
tion is  given,  belong  to  the  persons  presump- 
tively entitled  to  the  next  eventual  estate  ;  and 
the  persons  presumptively  entitled  to  the  next 
eventual  estates  in  this  case  in  the  eight  and  a 
half  twelfths  of  the  trust  estate  are  the  seven 
children  and  two  grandchildren.     They  are, 
therefore,  entitled  to  the  rents  and  profits  ac- 
cruing from  that  part  of  the  estate. 

2.  As  the  direction  to  convert  the  three  and 
a  half  twelfths  of  the  personal  estate  must 
wholly  fail,  in  consequence  of  the  illegality  of 
that   part  of  the  trust,   it  remains  personal 
property;  and  with  the  interest  thereon,  after 
payment  of  debts,  may  be  distributed  immedi- 
ately to  the  widow  and  next  of  kin. 

The  Chancellor  held  that  the  executors  were 
51O*]  right  in  *filiug  their  bill  for  the  direc- 
tion of  the  court,  and  that  the  cross  bill  was 
also*  proper ;  and  the  costs  of  all  parties  were 
ordered  to  be  paid  out  of  the  personal  prop- 
erty as  to  which  he  died  intestate. 

From  the  decree  of  the  Chancellor,  two  of 
the  Trustees,  viz. :  Hawley  and  King,  appealed 
to  the  Court  of  Errors.  There  were  also 
various  cross  appeals  entered,  which  were  all 
discussed  in  the  same  argument,  by  the  coun- 
sel for  the  respective  appellants.  Opinions 
were  delivered  upon  the  final  decision  of  the 
cause  by  NELSON,  Ch.  J.,  BRONSON  and 
Co  WEN,  JJ. ,  and  Senators  MACK  and  MAISON. 

On  the  principal  questions  presented  to  the 
court  001  this  appeal,  they  all  concurred  for 
reversing  the  Chancellor's  decree,  as  to  the  va- 
lidity of  the  trust  term,  and  of  the  remainders 
limited  upon  the  trust  term,  with  the  excep- 
tion of  Mr.  Justice  COWEN,  who  was  "for 
affirming  the  Chancellor's  decree  throughout." 

NELSON,  Ch.  J.,  held  (pp.  113-144): 
I.  As  to  the  object  of  the  trust  term,  or  pur- 
poses for  which  it  was  created  ;  and  whether 
authorized  by  law. 

1 .  That  the  trusts  to  pay  legacies  and  por- 
tions, and  to  make  the  advances  to  the  sons 
and  grandsons,  were  in  the  nature  of  legacies 
and   properly  classed  with  them,  and   were 
authorized  by  law,  if  created  in  conformity  to 
the  Statute,  so  as  to  sustain  the  estate  in  the 
trustees. 

2.  The  trusts  to  educate  and  support  the 
minor  children,  in  the  event  of  the  death  of 
Mrs.  James,  and  to  support  the  widows  of 
sons,  and  educate  and  support  children  of  de- 
ceased sons  and  daughters,  and  to  pay  annui- 
ties, were  valid.     Also, 

3.  The  trust  to  accumulate"  the  rents  and 
profits  not  wanted  for   the  purposes  of  the 
will,  if  within  the  statute  limits  and  purposes. 
"All  the  others,"  he  says,  "are  future,  and 
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most  of  them  are  contingent,  and  may  never 
arise.  The  trust  to  pay  debts  I  have  not  no- 
ticed, because  it  is  an  unlawful  one ;  no  such 
trust  is  authorized  except  to  sell  lands,  (p. 
116.)  Where  a  future  trust  is  created,  to  take 
effect  at  a  future  day,  until  it  takes  effect  no 
trust  exists,  and  no  estate  *is  vested  [*5 1 1 
in  consequence  of  such  a  trust,  in  the  trustees, 
until  the  trust  comes  into  existence." 

As  to  the  trusts  : 

1st.  To  pay  legacies  he  holds  it  valid,  but 
the  trust  estate  would  cease  as  to  them,  the 
moment  they  were  paid. 

2d.  As  to  the  annuities,  he  holds  that  the 
trust  to  pay  them  out  of  the  rents  and  profits, 
is  a  valid  trust,  if  otherwise  unobjectionable, 
and  then  may  sustain  the  legal  estate  in  the 
trustees  ;  but  that  it  is  an  inalienable  estate. 

II.  As  to  the  duration  of  the  trust  term, 
whether  properly  limited  under  the  Statutes 
he  held  that  (p.  120) : 

1.  The  trust  estate  on  term  depended  upon 
lives,   upon  minorities,  and  upon  both  com- 
bined ;  that,  if  in  either  aspect  the  limitation 
of  the  estate  might  suspend   the   power  of 
alienation  beyond  the  time  allowed  by  the  law, 
then  it  is  not  valid,  upon  the  well  established 
principle,    that  a  limitation  which  may,   by 
possibility,  create  such  a  suspension,  is  void. 

"  If  the  limitation  be  not  such  that  it  must 
take  effect,  if  at  all,  within  the  prescribed 
period,  it  is  void.  It  is  not  enough  that  the 
estate,  at  the  death  of  the  testator,  is  alien- 
able :  it  must  be  made  so  by  the  will,  and  not 
by  the  result  of  chance.  In  this  case,  the 
trust  term  is  a  present  vested  estate,  and  in- 
alienable during  the  whole  period  of  its  limit- 
ation. The  trustees  cannot  convey  ;  and  the 
annuitants,  for  whose  benefit  alone,  in  my 
view,  the  trust  exists,  cannot  convey  by  reason 
of  the  63d  section.  There  exists,  therefore,  a 
complete  suspension  of  ownership  during  the 
term.  And  even  if  their  interest  be  unaffected 
by  that,  still,  in  my  judgment,  the  trust  term 
would  be  inalienable.  The  trustees  being  un- 
able to  alien  under  the  65th  section,  the  estate 
must  remain  in  them  during  the  trust.  The. 
trust  term,  then,  I  consider  inalienable,  both 
as  it  respects  the  estate  of  the  trustees,  and  the 
interest  of  the  annuitants,  (p.  123.) 

2.  The  question  then  fairly  arises  and  must 
be  decided,  whether  its  limitation  is  within  the 
prescribed  period  of  the  statutes  prohibiting 
perpetuities." 

And  the  Chief  Justice  argues  that  if  the  trust 
term  be  considered  an  estate  for  thirteen  lives 
in  its  creation,  then  it  is  clearly  void.  If  an 
estate  only  during  minorities,  and  it  could  be 
certain  that  the  minorities  would  cease  by 
lapse  of  *time,  before  the  termination  [*5lJi 
of  the  lives,  then  it  would  be  an  estate  depend- 
ing upon  minorities,  and  not  upon  lives  ;  but 
as  it  may  terminate  upon  the  death  of  all  the 
thirteen  before  any  one  attains  majority,  it 
is  clear  that,  in  that  view,  it  is  an  estate  de- 
pending upon  thirteen  lives,  and  may  termi- 
nate with  them."  (pp.  124-125.) 

3.  If  the  trust  term  be  considered  as  an  ab- 
solute term  of  twenty  years  and  ten  days,  de- 
terminable  by  the  ceasing  of  the  minorities,  it 
is  in  no  respept  different  from  such  a  limita- 
tion determinable  upon  lives,  as  to  its  possible 
duration.     In  either  view  it  may  continue  the 
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whole  of  the  period  limited — the  twenty  years 
and  ten  days.  We  have  now  this  limitation, 
and  during  the  lives  of  two  persons  in  being. 
Suppose  these  lives  should  drop  at  the  end  of 
ten  years,  is  not  the  authority  of  the  Stat- 
ute to  suspend  the  ownership  exhausted  ? 
(p.  125.) 

4.  "  Again  ;  an  estate  to  A,  for  the  lives  of 
B  and  C,  or  twenty-one  years  ;  which  of  these 
two  limitations  shall  control,  according  to 
statute,  the  two  lives  or  the  twenty-one  years? 
The  case  as  presented  upon  this  will,  is  an 
estate  to  the  trustees  to  hold  in  trust  for  twen- 
ty years  and  ten  days,  determinable  upon  the 
ceasing  of  the  minorities  of  the  thirteen  infant 
children  and  grandchildren,  then  over  to  the 
remaindermen.  At  the  end  of  ten  years  two 
of  the  thirteen  lives  fall  in.  Have  not  two 
lives  in  being  at  the  creation  of  the  estate  upon 
which,  with  eleven  others,  the  limitation  of  it 
depended,  already  expired  ?  Two  specified 
lives ;  and  yet  half  the  trust  term  remains,  and 
may  continue  ten  years  longer.  It  seems  im- 
possible to  avoid  or  explain  away  the  repug- 
nance between  the  limitation  of  the  term  and 
the  rule  of  the  Statute."  (p.  126.) 

III.  Whether  the  limitation  of  estates,  with 
a  view  to  suspend  the  power  of  alienation, 
must  be  upon  one  or  two  specified  lives,  with4 
in  the  true  construction  of  sec.  15,  or  may  be 
departed  from.  (p.  127.) 

1.  "  The  position  of  the  court  below,  says 
the  Chief  Justice,  is  that  the  15th  section  does 
not  require  that  the  trust  term  authorized  by 
sec.  55,  should  be  limited  upon  two  specified 
lives,  and  that  the  common  law  rule  upon  this 
subject  has  not  been  abolished.     But  where  a 
positive  rule  of  real  property  is  enacted,  there- 
in modifying  or  contradicting  a  former  one, 
513*]*the  latter  is  plainly  abrogated  and  the 
rule  of  the  statute  the  only  one  in  force.  Both 
cannot  exist."     "  Present  estates,  then,  as  they 
existed   before  the  Rev.    Stat.,  are  the  only 
estates  that  are  not  abolished.     They  were  ex- 
tensively altered  and  modified,  but  may  be  said 
to  exist  still  at  common  law  subject  to  those 
modifications." 

2.  The  Chief  Justice,  however,  insists  that 
but  one  rule  was  intended  to  be  prescribed  for 
both,  and  should  be  held  so,  particularly  since 
it  had  already  been  decided  in  the  case  of 
LorUlard's  Witt,  that  sec.  15  applied  equally  to 
both. 

After  discussing  this  question  at  length,  the 
Chief  Justice  says  (p.  133): 

"  From  the  foregoing  view  of  the  questions 
involved  in  the  trust  term,  I  have  arrived  at 
the  following  results,  which  it  may  be  proper 
now  to  bring  within  more  condensed  limits." 

I.  That  the  trust  to  pay  annuities  is  a  valid 
trust  within  the  third  clause  of  sec.  55,  and 
may  sustain  in  the  trustees  the  devise  of  the 
legal  estate  during  the  term,  under  the  60th 
section  of  the  Statute. 

II.  That  all  the  other  trusts  are  either  in- 
valid or  are  so  limited  that  they  cannot  sustain 
it  for  that  period  of  time  ;  they  are  future  or 
contingent,  or  they  are  immediately  executed 
and  cease, 

III.  That  the  estate  thus  vested  in  the  trust- 
ees is  inalienable  during  the  existence  of  the 
trust  term:     1.  By  the  operation  of  the  63d 
and  65th  sections,  it  being  a  trust  within  the 

388 


55th  section.  2.  Assuming  the  trust  to  be  with- 
in the  2d  subdivision,  the  term  is  equally  in- 
alienable ;  and, 

IV.  That  the  trust  term  is  void  : 

1.  Because  it  is  an  estate  limited  to  depend 
upon  thirteen  lives,  as  well  as  upon  minori- 
ties, and  may  postpone  the  power  of  aliena- 
tion for  a  longer  period  than  is  allowed  by  law. 
(Sec.  15.) 

2.  That  if  it  should  be  considered  properly 
a  term  for  twenty  years  and  ten  days,  deter- 
minable upon   thirteen  minorities,  it  is  still 
void,  because  the  power  of  alienation  may  be 
suspended  for  more  than  two  of  the  thirteen 
lives  upon  which  it  depends  ;  and, 

3.  Because  the  trust  term  is  not  limited  to 
depend  upon  *oue  or  two  specified  lives  [*5  14 
in  being ;  the  only  measure  for  the  suspension 
of  the  power  of  alienation,  since  the  adoption 
of  the  Revised  Statutes,  being  a  life  or  lives." 
(pp.  133-134.) 

V.  •'  What  then  becomes  of  the  remainders? 
(p.  134.) 

1.  They  cannot  vest  in  possession,  under  the 
will,  because  that  expressly  limits  them,  upon 
the  ceasing  of  the  thirteen  minorities.     The 
limitation  being  illegal  and  the  trust  term  void, 
the  estate  does  not  remain  in  the  hands  of  the 
trustees,  but  must  descend  to  the  heirs  at  law, 
who  are  immediately  vested  in  possession,  and 
entitled  to  the  rents  and  profits." 

2.  Whether  the  remainders  are  valid,  so  as 
to  devest  the  heirs  of  the  estate,  on  the  execu- 
tion of  the  power  by  the  trustees  in  pursuance 
of  the  claims  of  the  will,  providing  for  the  dis- 
tribution of  the  residue  and  the  quantity  of  in- 
terest to  each.     The  period  during  which  the 
absolute  power  of  alienation  may  be  suspended 
by  means  of  a  power,  is  no  longer  than  is 
authorized  by  means  of  a  trust,  or  by  any  lim- 
itation or  condition  whatever.  The  suspension 
of  ownership,  therefore,  by  this  power,  the 
Chief  Justice  holds  as  objectionable  as  the  trust 
term,  and  must  be  declared  void. 

VI.  Whether  these  remainders  are  alienable 
before  the  execution  of  the  power  of  distribu- 
tion by  the  trustees. 

1.  There  are  three  descriptions  of  them,  all 
going  to  different  persons,  upon  the  happen- 
ing of  different  events,  viz. :  first,  the  remain- 
ders for  life,  with  power  to  devise  ;  these  are 
the  first  estates  in  remainder,  and  are  limited 
to  the  seven  children  and  the  two  grandchil- 
dren ;  second,  the  remainders  to  the  descend- 
ants of  those  dying  before  the  expiration  of 
the  trust  term  ;  and  third,  the  estates  of  those 
in  remainder  who  may  be  devisees  of  those  em- 
powered to  devise.  All  these  the  Chief  Justice 
holds  to  be  void  from  their  creation,  as  coming 
within  the  same  rule  of  inalienability,  within 
the  period  of  the  Statute. 

VII.  Whether  the  life  estates  being   held 
vested,  and  all  the  remainder  conceded  to  be 
contingent  and  void,  these  life  estates  should 
be  executed  in  possession. 

1.  The  Chief  Justice  holds,  that  under  the 
power  of  the  trustees  to  allot  and  convey  these 
estates,  at  the  termination  of  the  trust  estate, 
the  ownership,  as  before  shown  by  him,  was 
*inalienable  until  the  execution  of  the  [*5 1 5 
power,  and  therefore  as  objectionable  in  their 
limitation  as  the  trust  term  itself.  But,  he  says 
(p.  140) : 
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2.  "  There  are  objections  equally  conclusive: 
the  trust  term  is  void  and  gone  ;  the  substi- 
tuted remainders  are  also  void  and  gone. 
These  life  estates  are  the  only  ones  that  can  be 
sustained  under  any  view."  He  then  urges 
that  to  preserve  the  life  estates  merely,  as  vest- 
ed, and  to  leave  the  property  to  descend,  as 
that  of  the  testator  to  the  testator's  heirs,  would 
palpably  defeat  the  intent  of  the  testator.  "  So 
much  of  the  will  is  broken  up  as  illegal,  and 
these  facts  are  so  connected  with  these  life  es- 
tates if  deemed  valid,  that  it  is  impossible  to 
separate  them  without  disregarding  the -direc- 
tions of  the  testator.  The  entire  estate  must, 
therefore,  descend  to  the  heirs  at  law,  and 
they  cannot  subsequently  be  devested  on  the 
execution  of  the  power  by  the  trustees."  (p. 
141.) 

VIII.  As  to  the  effect  of  this  conclusion 
upon  the  annuities,  legacies  and  portions,  and 
the  shape  of  the  final  decree. 

1.  As  to  those  heirs  to  whom  beneficial  in 
terests  have  been  given  under  the  will,  in  the 
shape  of  legacies  or  annuities,  which  are  valid, 
they  must  be  put  to  their  election.  They  can- 
not be  permitted  to  take  under,  and  also  in 
hostility  to  the  will,  unless  such  is  the  clear  j 
intent  of  the  testator.  Noyes  v.  Mordaunt,  2 
Vern.,  581.  and  other  authorities,  are  cited  by 
the  Chief  Justice ;  and  they,  as  well  as  many 
more  that  might  have  been  cited,  fully  sustain 
this  position,  (pp.  143,  144.) 

Mr.  Justice  Bronson,  in  an  opinion  charac- 
teristic as  to  its  ability  and  reasoning,  and  as 
to  some  notions  upon  the  Statute  of  Trusts,  to 
which  we  may  hereafter  advert,  arrives  at 
conclusions  in  most  respects  in  accordance 
with  the  Chief  Justice.  But  in  one  br  two  es- 
sential particulars  he  dissents  from  his  conclu- 
sions. That  is  (pp.  144-182) : 

I.  Whether  the  trust  is  valid  in  relation 
to  the  objects  or  purposes  for  which  it  was 
created. 

1.  The  trust  to  receive  the  rents  and  profits 
of  lauds  to  pay  the  debts,  he  held  to  be  void. 

2.  That  the  trust  to  receive  rents  and  profits, 
and  "pay  them  over,"  is  void;  the  Statute 
5  1  ($*]  only  authorizes  a  trust  to  receive  *rents 
and  profits,  and  "apply  them  to  the  use"  of 
any  person.     The  trustee  must  himself  make 
the  application. 

3.  That  an  estate,  where  alienation  is  sus- 
pended, may  be  limited  in  some  event  besides 
life  ;  but  life  must  in  some  form  enter  into  the 
limitation,  so  that  the  power  of  alienation  can 
in  no  event  be  suspended  beyond  two  desig- 
nated lives.    No  absolute  term,  however  short, 
can  be  maintained. 

4.  If  a  testator  attempt  to  create  a  trust  for 
any  of  the  purposes  specified  in  the  55th  sec- 
tion, which  is  not  valid  as  an  express  trust,  it 
cannot  be  carried  into  effect  as  a  power  in 
trust  ;  and  if  the  power  of  alienation  may  be 
suspended  in  trust  under  a  power  in  trust,  for 
a  period  longer  than  that  allowed  by  law,  the 
trust  is  void.     Decree  reversed. 

The  decree  entered  in  the  cause,  in  the  Court 
of  Errors,  is  given  at  length  in  the  report  of 
this  case  (14  Wend. ,  274-285),  and  is  in  con- 
formity to  the  principles  of  the  opinion  of 
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Nelson,  Ch.  J.  The  first  clause  of  the  decree 
declares  the  trust  term  void,  as  "suspending 
the  power  of  alienation  of  an  absolute  fee  in 
possession  for  more  than  two  lives  in  being, 
and  without  reference  to  any  designated  life, 
or  any  two  designated  lives."  The  question 
raised  by  Savage,  Ch.  J.,  in  the  IwUlard  Witt 
case,  and  again  presented  by  Bronson,  J.,  in  the 
present,  as  to  the  validity  of  a  trust  "to  receive 
rents  and  profits  and  pay  over" — instead  of 
"to  apply  to  the  use  of" — was  not  passed 
upon  by  the  court  in  this  case,  and  must  be 
still  considered  a  vexed  question. 

The  court  expressly  declares  that  "the  de- 
cree was  not  to  be  deemed  a  decision  upon  the 
title  of  the  trustees  to  the  lands  of  the  testator 
in  the  State  of  Illinois,  or  elsewhere  out  of  this 
State,  or  their  power  over  them  ;  but  upon  the 
cause  being  remitted  to  the  Court  of  Chancery, 
or  upon  any  amended  or  further  bill  in  that 
court,  that  court  should  proceed  and  make 
such  order  and  decree  in  relation  to  such  lands 
as  maybe  legal  without  prejudice  to  any  party 
in  consequence  of  this  decree,  and  notwith- 
standing that  the  provision  for  any  such  party 
in  the  will  may  by  this  decree  be  declared  to 
be  void." 

*In  Aug. ,  1838,  an  application  was  [*5 1 7 
made  to  the  Chancellor  for  further  directions 
pursuant  to  the  above  provision  in  the  decree. 
(Hawty  v.  James,  7  Paige,  213.) 

By  the  report  of  a  master,  it  appeared  that 
the  will  was  duly  executed  to. pass  real  estate 
according  to  the  laws  of  Illinois  in  force  at  the 
testator's  death  ;  and  that  the  widow  was  en- 
titled to  dower  in  such  lands  by  the  laws  of 
that  State.  It  also  appeared,  by  the  report, 
that  the  Legislature  of  Illinois  had  adopted  or 
recognized,  as  in  force  in  the  State,  the  En- 
glish common  law  and  all  Acts  of  Parliament 
of  a  general  nature  in  aid  of  the  same  as  they 
existed  prior  to  the  4th  of  James  I.,  with  two 
or  three  specified  exceptions  ;  and  that  there 
was  no  Statute  in  that  State  inhibiting  or  mod- 
ifying trust  estates,  as  authorized  by  the  com- 
mon law. 

The  Cluincettor  held  that,  as  the  testator  had 
devised  the  legal  estate  to  the  trustees,  in 
trust  to  sell  and  invest  the  proceeds  in  lands  in 
this  State,  upon  trusts  which  were  illegal  and 
void  by  our  laws,  the  object  for  which,  the 
conversion  of  personal  estate  into  real,  had 
failed  ;  and  as  the  proceeds  were  not  legally 
disposed  of  by  the  testator,  there  was  a  result- 
ing trust  in  favor  of  the  heirs  at  law  pro  tanto. 

In  other  words,  there  is  no  equitable  conver- 
sion of  the  property  in  such  a  case,  and  it  is  in 
equity  still  considered  as  real  estate  and  de- 
scends to  the  heirs  of  ,the  testator. 

The  conclusion  at  which  I  have  arrived  is, 
that  the  legal  title  to  the  lands  in  Illinois,  sub- 
ject to  the  widow's  right  of  dower,  is  now  in 
the  trustees  under  the  will,  according  to  the 
laws  of  Illinois,  but  that  the  whole  equitable 
interest  therein  is  in  the  heirs  at  law  of  the 
testator,  as  a  resulting  trust. 

The  trustees  were,  accordingly,  directed  to 
convey  to  the  heirs  by  a  conveyance  executed 
to  pass  the  legal  title  according  to  the  laws  of 
Illinois. 
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*SALMON,  Appellant, 


STUYVESANT,  Respondent^- 16  Wend.,  321. 

Devise  to  Trustees  to  make  Partition  of  Real  Es- 
tate of  Testator — Pmcer  to  Tenants  for  Life  to 
Lease  for  63  Years,and  to  Appoint  Estate  among 
Children  and  Grandchildren — Will  Void  in 
Part,  June  far  Void  in  Whole. 

A  PPEAL  from  chancery.  The  respondent, 
-Q.  Stuyvesant,  filed  a  bill  against  Salmon, 
the  appellant,  before  the  Chancellor*  for  the 
specific  performance  of  a  contract  for  the  pur- 
chase of  a  certain  house  lot  in  the  City  of  N. 
Y.  which  had  fallen  to  Stuyvesant  upon  a 
partition  made  of  the  real  estate  of  which  his 
father  died  seised,  according  to  the  shares  as 
directed  by  his  will.  The  bill  stated  that  June 
3,  1834,  a  contract  was  entered  into  between 
the  plaintiff  and  Salmon,  by  which  he  agreed 
to  convey  the  lot  to  Salmon,  who  agreed  to 
pay  him  for  it  $800  ;  and  that  subsequently 
Salmon  had  given  him  notice  that  he  would 
not  complete  the  purchase,  as  he  had  been  ad- 
vised that  the  respondent  could  not  convey  a 
good  title  to  the  lot  in  fee  simple  absolute. 
The  bill  stated  that  the  plaintiff  had  been  ad- 
vised that  by  the  Revised  Statutes  the  whole 
will  was  void,  as  it  respects  the  real  estate, 
and  that  it  descends  to  the  heir  at  law  of  the 
testator  ;  or,  if  the  will  is  to  be  deemed  valid, 
that  it  is  to  be  deemed  a  devise  by  the  testator 
to  his  children  in  fee  simple. 

By  his  will,  made  in  1828,  the  father  of  the 
respondent  devised  all  his  real  estate  to  his 
executors,  in  trust,  to  make  partition  of  the 
sam  e  into  nine  shares,  viz. :  six  shares,  con- 
sisting each  of  5-42d  undivided  parts  ;  the 
whole  into  42  equal  parts  to  be  divided,  and 
three  shares  each  to  be  4-42d  undivided  parts  : 
to  convey  to  each  of  his  six  sons  one  of 
the  5-42d  parts  to  his  use,  for  and  during  his 
natural  life  ;  with  power  to  lease,  devise  and 
appoint,  as  follows  : 

1.  To  make  leases  for  a  life  or  lives  or  terms 
of  years,  to  take  effect  in  possession,  and  not 
to  be  for  a  longer  period  than  a  life  or  lives  in 
being  at,  the  time  of  making  thereof,  or  for  a 
longer  term  than  63  years. 

2.  To  devise  and  appoint  by  last  will  and 
testament  the  land  conveyed  to  him  for  life, 
1519*]  to  or  in  trust  for,  any  one  or  *more 
of  his  children,  grandchildren,  nephews  and 
nieces,  for  such  estates  and  subject  to  such 
powers  as  he  should  think  fit ;  and  for  want 
of  such  appointment,  to  the  children  of  such 
sqn,  or  to  the  children  of  any  child  of  such 
son,  who  might  have  died  before  him,   and 
their  heirs  as  tenants  in  common  ;  and  if  no 
child  or  grandchild  surviving,  then  the  share 
of  such  son  to  go  to  the  right  heirs  of  the  tes- 
tator. 

In  respect  to  the  shares  of  the  daughters,  he 
directed  the  executors  to  convey  one  of  them 
to  such  trustee  as  each  daughter  should  name, 
in  trust,  to  allow  such  daughter  to  receive  the 
rents  and  profits  thereof  during  her  life — with 
the  same  power  of  leasing,  and  of  devise  and 
appointment  as  to  the  sons. 

In  Feb.,  1833,  the  testator  made  a  codicil  to 
his  will,  in  which  after  adding  three  more  ex- 
ecutors, and  directions  as  to  payments  made 
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and  responsibilities  assumed  for  his  sons  in 
law,  he  republished  his  will  made  in   Oct 
1828. 

The  cause  was  brought  to  a  hearing  before 
the  Chancellor  upon  bill  and  answer,  who  de- 
creed that  the  power  contained  in  the  will,  au- 
thorizing the  sons  and  daughters  to  devise  and 
appoint  their  shares  to  or  in  trust  for  their 
children,  &c.,  for  such  estates,  &c.,  as  they 
should  think  fit,  was  illegal  and  void;  that  the 
limitation  over  of  the  ultimate  remainder  was 
also  void;  and  that,  consequently,  the  real 
estate  of  the  testator  upon  his  death  descended 
to  his  heirs  at  law.  The  Chancellor,  however, 
further  held  that  the  directions  of  the  will 
were  valid  as  to  the  shares  to  be  distributed  to 
each;  that  the  partition  should  be  deemed 
valid,  and  that  the  respondent  could,  there- 
fore, convey  an  absolute  fee  simple  in  the  lot 
in  question:  and  he  decreed  that  the  defendant 
specifically  perform  the  agreement.  The  de- 
fendant appealed.  In  the  Court  of  Errors, 
COWEN,  «/.,  delivered  an  opinion  in  favor  of 
reversal : 

He  held: 

1.  That  the  codicil  brought  the  will  within 
the  operation  of  the  Revised  Statutes,  which 
transferred  all  the  uses  and  trusts  for  the  sons 
and  daughters  into  possession.     The  executors 
took  no  legal  estate.    (1  Rev.  Stat.,  722,  2ded., 
sec.  47.) 

II.  1.  The  power  of  appointment  by  devise, 
and  of  leasing  for  years,  are  the  only  other 
parts  of  the  will  affected  by  the  Revised  Stat- 
utes. 

*The  power  of  appointment  of  es-  [*52O 
tates  for  life,  to  persons  not  living  at  the  testa- 
tor's death,  he  holds  to  be  void;  but  not  so  as 
to  those  in  esse:  and  it  still  may  be  effectual  to 
pass  a  fee  to  either.  (Sees.  17,  129.)  Aliena- 
tion is  here  suspended  for  one  life  only  in  be- 
ing. It  will  be  time  enough  to  nullify  the  exe- 
cution of  this  power,  when  we  see  the  appoint- 
ment of  a  life  estate  to  a  relative  who  was  un- 
born when  the  testator  died,  or  other  estate 
created  beyond  the  legal  scope  of  the  power. 
(Sec.  129  of  Powers;1  1  R.  S.,  730,  2d  ed.) 

2.  In  respect  to  the  power  to  lease  for  63 
years,  he  held  that  a  lease  though  bad  for  63 
years,  would  be  good  for  21  years  within  the 
87th  section  of  the  Statute  of  Powers,  if  ex- 
pressly so  limited;  but  that  Sec.  92  had  de- 
stroyed the  power.     The  power  to  devise  for 
the  life  of  the  devisee,  he  held,  however,  to  be 
still  inherent  in  his  estate;  and  a  remainder  in 
fee  is  thus  limited,  in  default  of  appointment 
to  the  lineal  descendants  of  the  tenants  for  life: 
and  in  default  of  such,  then  to  the  right  heirs 
of  the  testator. 

"According  to  this  view,  all  those  independ- 
ent parts  of  the  will  which  are  allowed  and 
declared  available  by  the  Statute,  are  saved  ; 
and  those  other  independent  parts  which  are 
void  by  Statute,  are  avoided.  (Doev.  Pitcher, 
6  Taunt.,  369.)  The  courts  have  always  saved 
such  estates  as  are  well  limited.  (3  Atk.,  617, 
p.  327.) 

"In  the  present  case,  all  the  direct  limitations 

1.— Sec.  129.  No  estate  or  interest  can  be  Driven  Or 
limited  to  any  person  by  an  instrument  in  execu- 
tion of  a  power  which  such  person  would  not  have 
been  capable  of  taking1  under  the  instrument  by 
which  the  power  is  granted. 
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are  valid.  One  of  the  powers  is  valid.  A 
mere  collateral  beneficial  power,  no  part  of 
the  estate  to  make  or  lease  for  three  lives,  or 
•63  years.  What  have  we  left  ?  In  the  first 
place  a  perfect  devise  for  the  life  of  the  first 
takers.  Yet  the  Chancellor's  decree  holds  this 
void,  and  that  the  land  descends  in  fee  ;  though 
I  admit  it  comes  to  the  same  thing,  as  if  he 
had  adopted  the  estate  for  life,  as  to  the  pur- 
poses of  this  cause. 

Then  as  to  the  remainders  over;  it  is  true  they 
are  contingent,  but  they  must  vest  in  fee  on 
the  termination  of  two  lives,  and  now,  since 
the  beneficial  power  to  lease  is  gone,  must  at 
.all  events  vest  in  possession  on  such  determi- 
521*]  nation.  *Canitbe,  that  because  a  collat- 
eral power  has  failed,  therefore  the  whole 
estates  must  go  with  it? 

On  the  whole,  I  cannot  consent  to  partici- 
pate in  the  indorsement  of  this  title.  I  can  no 
more  consent  to  the  nullification  of  a  legal 
operative  will,  on  the  ground  that  it  brings  the 
•estate  into  a  supposed  unfavorable  posture, 
than  I  can  join  in  rectifying  a  bargain  which 
turns  out  to  be  unfavorable  to  the  party.  In 
short,  I  will  not  go  out  of  the  will  itself,  and  pry 
into  the  affairs  of  the  estate,  in  order  to  fix  a 
-construction  upon  parts  plainly  legal  and  valid. 
Judging  from  what  we  have  heard  and  felt, 
in  the  course  of  this  term,  I  am  sure  if  we  im- 
pose an  understanding  of  our  statutes  in  this 
branch  of  the  law,  as  a  condition  to  the  mak- 
ing of  a  will,  very  few  will  succeed  ;  and  if 
we  undertake  to  make  new  wills  for  every  par- 
tial failure,  while  we  embark  in  an  intermi- 
nable labor,  I  still  fear  we  shall  not  be 
better  testators, than  those  who  were  more  law- 
fully employed  in  disposing  of  their  own 
•estates,  (p.  322.) 

He  says  the  case  of  Lorillard  holds  no  such 
doctrine  as  that  "  a  failure  in  part  is  fatal  to 
the  entire  instrument.  No  will  of  any  consid- 
erable estate,  embracing  various  kinds  of  prop- 
erty, and  seeking  to  provide  for  a  numerous 
family,  could  ever  stand  the  test  of  such  prin- 
ciples. " 

"On  the  whole,"  he  concludes,  "if  we 
agree  with  the  Chancellor,  that  the  will  is  to  be 
retained,  as  to  the  trust  power  of  partition,  I 
am  unable  to  see  any  reason  for  rejecting  other 
provisions  equally  valid  ;  and  on  the  other 
hand,  if,  as  the  Chancellor  holds,  the  land  de- 
scends to  the  heirs  at  law,  in  either  view,  the 
respondent  can  not  make  such  a  title  as  he 
agreed  to  convey, "  and  the  decree  must  be 
reversed. 

With  the  result  of  this  opinion,  BRONSON,  J., 
and  NELSOU,  Ch.  J.,  concurred;  but  declined, 
to  pass  upon  at  that  time,  upon  the  validity  of 
the  will,  as  both  parties  before  the  court  agreed 
that  the  devise  was  invalid,  >md  the  only  point 
indifference  between  them  was,  as  to  the  prop- 
er rule  of  division  between  the  sons  and  daugh- 
ters ;  and  which  was  the  ground  of  appeal  from 
this  decree. 

BRONSON,  J.,  said  :  "They  cannot  take  as 
heirs  against  the  will,  and  in  unequal  portions 
522*]  under  the  will.  We  *need  go  no  fur- 
ther; for  whether  the  will  is-valid  or  not,  the  re- 
spondent is  unable  to  make  a  good  title.  If  the 
will  stands,  he  has  only  a  life  estate;  if  it  falls, 
lie  and  the  other  sons  must  take  in  equal  por- 
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tions  with  the  daughters.  The  partitions  and  re- 
leases have  not  been  made  upon  this  principle. 
I  think  it  is  inexpedient  to  pass  on  the  validity 
of  the  will;  we  have  onty  heard  one  side  of  the 
question,  and  the  persons  interested  beyond 
the  life  estate  are  not  before  the  court." 

NELSON,  Ch.  J.,  concurred  in  the  views 
thus  expressed,  and  in  the  disposition  to  be 
made  of  the  cause. 

Whereupon  the  decree  of  the  Chancellor  was 
unanimously  reversed,  and  the  follmcing  decree 
entered  : 

"  It  is  ordered,  adjudged  and  decreed,  that 
the  respondent  either  took  a  life  estate  under 
the  will  in  five  undivided  forty-second  part*  of 
the  real  estate  of  the  testator  ;  or,  he  together 
with  the  other  sons  and  daughters  took  the  real 
estate  as  heirs  at  law  in  equal  shares  ;  and  in 
either  case,  the  respondent  cannot  make  a 
good  title  in  fee  simple  to  the  lot  mentioned 
in  the  pleadings  in  this  cause." 

The  decision  of  the  Court  of  Errors  in  the 
foregoing  case,  not  having  settled  the  question 
of  the  validity  of  the  will  of  Nicholas  Wm. 
Stuy  vesant,  a  new  bill  for  the  specific  perform- 
ance of  an  agreement  for  the  sale  of  one  of  the 
lots  belonging  to  the  estate  was  filed  by  one  of 
the  sons  before  the  Chancellor,  upon  a  contract 
made  after  the  decision  of  the  Chancellor  in 
the  case  of  Salmon  v.  Stuyvesant,  but  before 
the  decision  in  the  Court  of  Errors.  The  case 
presented  substantially  the  same  facts  and 
questions,  except  that  all  the  children  and 
heirs  of  the  testator  had  joined  in  a  release  of 
a  lot  in  question  to  the  complainant.  This 
case  is  reported  in  the  Court  of  Errors  under 
the  title  of 

ROOT,  Appellant,  v.  STUYVESANT,  Respond- 
ent—18  Wend.,  257,  318.  Opinion  of  the 
Chancellor  given,  18  Wend.,  263-6. 

The  Chancellor  says:  "In  consequence  of 
the  doubts  expressed  by  some  of  the  members 
of  the  Court  of  Errors,  when  the  case  of  Sal- 
mon v.  Stuyvesant  came  before  them,  since  the 
*making  of  the  contract  for  this  lot,  [*523 
the  defendant  refused  to  take  the  title.  It  is, 
therefore,  I  presume,  not  very  material  how 
the  question  is  decided  here,  as  neither  party 
will  rest  satisfied  with  my  decision.  But  I 
have  as  yet,  seen  nothing  to  induce  me  to  be- 
lieve that  the  testator  intended  to  leave  his 
children  penniless,  for  the  purpose  of  giving 
an  estate  worth  a  million  of  dollars,  if  it  was 
in  a  situation  to  be  used  for  any  beneficial  pur- 
pose at  this  time,  to  unborn  generations.  The 
circumstances  of  the  case  show  that  it  was  im- 
possible, if  he  was  in  possession  of  his  senses, 
that  he  could  have  understood  the  provisions 
of  the  Revised  Statutes  as  applicable  to  this 
will  ;  and  it  is  therefore  impossible  to  give  any 
effect  to  the  limitations  over,  without  entirely 
defeating  his  intention  to  give  a  present  and 
beneficial  interest  to  his  children."  The  Chan- 
cellor therefore  holds,  that  to  carry  the  residue 
of  the  will  into  effect,  after  striking  out  the 
provisions  rendered  void  by  the  Revised 
Statutes,  would  be  to  defeat  the  real  intentions 
of  the  testator  ;  and  that,  therefore,  under  the 
releases  given  by  the  children  and  heirs,  the 
plaintiff  had  acquired  a  good  and  valid  title  to 
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the  lot  sold,  and  was  entitled  to  a  decree  for  the 
specific  performance  of  the  agreement. 

For  the  reasons  of  this  decision,  the  Chan- 
celloi-  refers  to  his  opinion  in  Salmon  v.  Stuy- 
vesant,  which  he  gives  at  large,  (pp.  262-5.) 
In  that  he  said  :  ."As  the  testator  survived 
until  after  the  Revised  Statutes  went  into 
operation,  and  republished  his  will  in  1838,  it 
has  now  become  impossible  to  carry  into  effect 
the  provisions  of  the  will,  except  in  one  partic- 
ular, without  defeating  the  obvious  intentions 
of  the  testator  at  the  time  the  will  was  made. 
The  property  was  of  such  a  nature  that  it  was 
only  valuable  for  building  lots  ;  and  the  taxes 
and  assessments  to  which  it  would  be  subject, 
in  a  part  of  the  city  which  was  rapidly  improv- 
ing, would  be  at  least  equal  to  the  amount  for 
which  it  could  be  rented  for  any  other  purpose. 
The  testator  had  also  sold  a  portion  of  his 
building  lots,  and  by  the  terms  of  sale,  the  pur- 
chasers were  required  to  erect  valuable  build- 
ings thereon,  of  a  particular  description  ;  and 
he"  had  covenanted  on  his  part,  that  whatever 
524*]  buildings  should  *be  erected  on  his 
adjacent  lots,1  they  should  be  of  a  similar  de- 
scription, such  as  no  mere  tenant  for  life  would 
think  of  erecting  on  property  held  by  such  a 
tenure  merely." 

The  Chancellor,  after  pronouncing  the 
power  to  lease  void  by  the  Revised  Statutes, 
then  says  :  "If  the  testator  could  have  known 
the  operation  of  his  will,  under  the  provisions 
of  the  Revised  Statutes  relative  to  ppwers.was 
to  deprive  his  children  of  all  beneficial  interest 
in  his  estate,  and  to  tie  it  up  for  the  sole 
benefit  of  another  generation,  it  is  very  evident 
that  he  would  have  given  the  fee  to  his  chil- 
dren, or  have  devised  to  them  an  absolute  term 
of  63  years." 

The  power  in  trust  to  the  tenants  for  life  to 
devise  and  appoint  their  shares  of  the  estates 
to,  or  in  trust  for,  their  children,  grandchil- 
dren, nephews  and  nieces,  also  declares  illegal 
and  void.  He,  however,  holds  that  part  of  the 
will  relating  to  the  proportions  of  the  sons  and 
daughters,  in  the  division  of  the  estate,  to  be 
valid.  (This  latter  question  was  not  presented 
in  the  case  oiEootv.  Stuyvesant,  as  the  releases 
of  the  heirs  and  children  had  cured  that  defect 
in  the  plaintiff's  title.) 

From  this  deciee  of  the  Chancellor,  in  Root 
v.  Stuyvesant,  the  defendant  appealed  to  the 
Court  of  Errors,  where  the  case  was  submitted 
on  written  arguments. 

The  Judges  of  the  Supreme  Court  delivered 
opinions  seriatim,  for  a  reversal  of  the  decree 
of  the  Chancellor,  upon  grounds  similar,  in 
the  main,  to  those  of  Mr.  Justice  Cowen,  for 
reversing  the  decree  in  Salmon  v.  Stuyvesant. 
In  the  following  conclusions,  they  all  con- 
curred : 

1.  That  under  the  operation  of  the  Revised 
Statutes,  the  testator's  children  took  the  legal 
estate  in  their  respective  shares,  of  the  same 
quality  and  duration,  and  subject  to  the  same 
conditions  as  the  equitable  or  beneficial  inter- 
est intended  to  be  devised  to  them — the  exec- 
utors retaining  the  power  to  execute  the  will  in 

1.— It  nowhere  appears,  in  the  report  of  the  case, 
how  many  had  been  sold ;  still  less,  whether,  if  those 
adjacent  lots  had  been  left  without  being  built 
upon,  any  or  how  much  damage  would  have  been 
sustained. 
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respect  thereto,  but  no  legal  estate  or  other  in- 
terest in  the  premises. 

*2.  That  the  remainders  over  and  the  [*52& 
powers  of  appointment  were  both  valid  ;  and, 
that  the  power  of  appointment  was  valid,  not- 
withstanding the  generally  of  the  terms  con- 
ferring the  right  to  create  successive  estates 
for  life  in  persons  not  in  esse;  the  legal  pre- 
sumption being,  that  the  donee  of  the  power 
will  execute  it  in  conformity  to,  and  not  in 
violation  of  the  rules  of  law. 

3.  That  notwithstanding  the  statutory  prohi- 
bition of  powers  to  tenants  for  life  to  lease  for 
more  than  21  years,  the  power  to  lease  in  this 
will  was  good  and  valid  to  make  a  lease  for 
twenty-one  years,  and  void  only  for  the  excess^ 
that  an  illegal  execution  would   not  be  pre- 
sumed ;  and  even  that  a  lease  for    a  longer 
period  would,  upon  well  settled  authorities,  be 
void  only  for  the  excess. 

4.  That  a  power  to  lease  is  void  only  when 
it  is,  in  the  terms  of  its  creation,  required  to  be 
executed  in  a  mode  prohibited  by  law,  and  not 
otherwise. 

5.  That  the  failure  of  the  intent  of  the  tes- 
tator, that  his  children  should  have  life  estates, 
with  the  power  of  leasing  for  63  years,  is  not 
such  a  frustration  of  the  general  intent  of  the 
testator  as  to  justify  the  declaring  the  residue 
of  the  will  void,  and  permitting  the  children 
to  take  as  heirs  at  law  ;  and  that  the  testator 
manifestly  intending  his  children  should  not 
take  the  fee,  but  life  estates  only,  with  a  power 
to  lease,  the  mere  reduction  in  the  value  of 
their  life  estates,  by  the  failure  of  the  power 
of  leasing,  is  not  such  an  inconsistency  with 
the  general  intent  of  the  testator  as  to  the  qual- 
ity and  duration  of  their  estates,  as  to  author- 
ize a  court  of  justice  to  confer  a  fee  simple 
absolute  on  the  tenants  for  life,  in  lieu  and 
substitution  of  their  power  to  lease  for  a  term 
of  years  ;  not  even   if  the  life  estates  by  that 
means  were  rendered  entirely  unproductive. 

6.  That  the  language  of  the  will  being  plain 
and  unambiguous,  when  the  true  meaning  of 
the  testator  in  the  several  parts  of  his  will  has 
been  ascertained — the  rule  both  at  common 
law  and  by  the  Revised  Statutes  is,  not  that 
the  courts  shall  carry  the  will  into  effect  if  all 
is  legal,  but  so  far  as  it  is  legal  ;  that  the  court 
has  no  more  power  to  declare  a  legal  part  void 
on  such  grounds,  than  they  have  to  declare  an, 
illegal  one  valid. 

*NELSON,  Ch.  J.,  at  the  close  of  his  [*52(> 
opinion  (p.  277),  says  :  "  Thus  the  life  estates 
are  an  inseparable  part  of  the  scheme  of  this 
family  settlement,  and  must  be  maintained  to 
carry  it  into  effect.  If  I  must  take  the  place 
of  the  testator,  and  decide  for  him  whether  he 
would  give  up  the  power  to  lease,  or  the  resi- 
due of  his  will,  as  both  cannot  stand,  I  must 
say  he  would  have  yielded  the  former ;  that 
the  disposition  of  the  residue  does  not  neces- 
sarily hang  upon  it ;  indeed,  the  power  to 
lease  constitutes  no  part  oi  the  testators  es- 
tate, as  the  whole  is  well  devised  without  it ; 
it  would  improve  the  value  of  the  gift  to  the 
tenants  for  life,  and  may  be  regreted  that  it 
cannot  be  sustained  ;  but  the  estate  still  re- 
mains to  them.  It  seems  to  me  to  be  yielding 
too  much  to  this  diminution  of  value  by  the 
loss  of  it,  to  permit  it  to  work  so  potent  an< 
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effect  as  to  destroy  the  estates  of  the  tenants 
for  life  ;  all  the  estates  in  the  remainder,  and 
all  the  other  powers  in  the  will ;  to  destroy,  in 
other  words,  a  legal  and  valid  disposition  of 
the  entire  estate  of  the  testator. 

BRONSON,  J.,  says,  upon  the  same  point  (p. 
282):  "  Everything  is  legal  and  valid  except 
the  power  to  lease,  which  has  failed.  Much 
as  I  may  regret  that  the  immediate  descend- 
ants of  the  testator  will  probably  fare  worse 
than  his  more  remote  posterity,  it  is  not  in  my 
power  to  apply  a  remedy." 

"  We  are  referred  to  the  cases  on  the  will  of 
Mr.  Lorillard  and  that  of  Mr.  James  :  but  there 
is  nothing  in  either  which  can  aid  the  re- 
spondent. In  each  of  those  cases  all  the  estates 
and  interests  which  were  declared  void,  sprung 
out  of  an  illegal  trust ;  they  were  built  upon 
the  trust,  and  necessarily  fell  with  it.  They 
had  no  separate  existence,  but  were  part  and 
parcel  of  the  trust ;  that  being  void,  they  must 
fall  with  it. 

It  seems  to  be  supposed  that  the  language 
which  I  used  in  Hawley  v.  James,  16  Wend., 
144,  concerning  a  will,  good  in  part  and  bad 
in  part,  militates  against  the  validity  of  this 
will.  Although  the  remark  referred  to  was  a 
general  one,  and  not  on  the  turning  point  of 
that  case,  I  see  nothing  in  it  to  qualify  or  re- 
call ;  nor  can  I  perceive  how  it  favors  the  over- 
throw of  this  will."1 

527*]  *COWEN,  J. ,  in  relation  to  the  suppo- 
sition of  the  Chancellor,  that  "  if  the  testator 
was  in  possession  of  his  senses,  it  was  impos- 
sible that  he  could  have  understood  the  pro- 
visions of  the  Revised  Statutes  as  applicable  to 
this  will ;  and  that  if  he  could  have  known 
what  their  operation  was,  it  is  very  evident 
that  he  would  have  given  the  fee  to  his  chil- 
dren, or  have  devised  an  absolute  term  for  63 
years,"  asks  (p.  298) :  "  Upon  what  authority 
are  we  to  assume  that  this  testator  did  not 
know  the  law  ?  Has  such  a  principle  of  con- 
struction been  before  acted  upon  ?  By  what 
authority  are  we  to  adopt,  as  a  principle  of 
construction,  the  testator's  knowledge  of  the 
law  in  1828,  and  his  ignorance  in  1833  ?  Sup- 
pose he  had  committed  a  mistake  in  1828, 
was  that  the  day  of  saving  grace  and  light,  and 
1833  an  hour  of  darkness  which  is  to  destroy 
a  testament,  as  if  its  author  had  been  of  un- 
sound mind  ?  No.  When  first  made,  the  will 
contained  a  valid  power  to  make  leases.  After 
the  Revised  Statutes,  the  testator,  by  repub- 
lishing  his  will,  or  even  suffering  it  to  stand, 
strikes  out  the  power.  It  is  a  change  which 
he  had  a  right  to  make."  (p.  298.) 

"  I  remember,  that  shortly  after  these  Stat- 
utes took  effect,  a  thief  broke  into  an  outhouse 
and  stole  an  article  of  small  value.  In  1828 
it  would  have  been  but  a  petty  larceny  ;  in 
1880  it  was  a  burglary  ;  and  although  he  had 
not  yet  a  single  year's  opportunity  to  learn  the 

1.— The  observation  evidently  referred  to  here,  is 
as  follows :  "  Distinct,  independent  provisions, 
which  are  in  themselves  free  from  objection,  will 
not  be  invalidated  by  other  separate  provisions, 
which  are  contrary  to  law.  But  if  the  gx>od  and 
the  bad  are  so  intermingled  that  the  one  cannot  be 
separated  from  the  other,  then-  both  must  fall  to- 
gether ;  and  where  a  particular  disposition,  valid  if 
alone,  forms  part  of,  or  depends  on  a  general  pur- 
pose, contrary  to  law,  both  will  be  void,  and  must 
share  a  common  fate." 
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legal  nature  and  consequences  of  such  an  act, 
the  court  sentenced  him  to  the  State  Prison. 
The  argument  was  much  stronger  for  his 
ignorance  of  the  change  which  the  law  had 
undergone,  in  his  case,  than  that  now  urged. 
Yet,  I  ask,  what  judge  would  have  listened  to 
it? "  He  adds,  on  this  same  subject,  at  page  306 : 

"  It  would  have  been  some  consolation  when 
we  were  told  of  the  darkness  of  1833,  and  that 
we  are  to  presume  ignorance  of  the  true  con- 
struction of  our  new  Statutes  at  *that  [*528 
period,  if  we  could  have  been  told  or  could  we 
now  tell  at  what  era  the  eclipse  shall  be  con- 
sidered as  removed." 

"On  the  whole,  all  the  provisions  in  the 
will,  except  that  for  leasing,  being  as  I  think 
valid  to  their  full  extent,  my  conclusion  is, 
that  we  have  no  power  to  disturb  them.  If 
we  have  the  power,  on  the  notion  of  consult- 
ing the  testator's  intent,  I  feel  equally  clear, 
that  we  should  altogether  violate  that  intent, 
by  creating  a  fee  in  his  children."  (p.  313.) 

Mr.  Senator  DICKINSON  delivered  the  only 
opinion  in  favor  of  affirming  the  Chancellor's 
decree.  If  not  incumbered  with  too  much 
legal  lore,  it  is  almost  superabundant  in  rare 
specimens  of  judicial  rhetoric.  For  example, 
he  says  (p.  314) : 

"By  an  examination  of  this  will,  it  will  be 
seen  that  it  originated  in  one  of  those  vain  and 
mistaken  efforts  of  human  ambition,  to  rear 
and  perpetuate  a  monument  of  accumulated 
wealth,  upon  which  a  long  line  of  descendants 
might  rise  above  the  storms  and  floods  of  pov- 
erty and  adversity  ;  and  that  its  progress  was 
arrested  by  the  Revised  Statutes,  which  con- 
founded the  language  of  its  builder. 

The  Revised  Statutes  make  the  following 
summary  inroad  upon  this  last  will  and  testa- 
ment, leaving  a  meagre  skeleton  of  what  came 
from  the  hand  of  the  testator.  First.  They 
declare  the  devise  of  the  real  estate  to  the  ex- 
ecutors in  fee  in  trust,  is  void.  (1  R.  S.  of 
Trusts,  sees.  47,  49.)  Second.  They  destroy 
the  right  of  the  testator  to  perpetuate  the 
property  in  his  family  in  the  manner  and  to 
the  extent  provided  by  his  will.  Third.  They 
cut  off  the  power  of  the  life  tenants  to  lease 
for  over  21  years,  which  is  sought  to  be  given 
to  the  testator.  Fourth.  They  substantially 
destroy  the  trusts  created  for  the  protection  of 
the  married  daughters  of  the  testator ." 

[In  respect  to  this  last  objection,  which  the 
Chancellor  also  faintly  suggests,  Mr.  Justice 
Cowen  well  answers  it,  in  his  opinion  in  this 
case.  He  says  (p.  310):  "But  the  Chancellor 
thinks  it  an  evil  that  the  trust  for  the  benefit 
of  the  daughters  should  be  turned  by  the  Re- 
vised Statutes  into  a  legal  estate,  and  subjected 
to  the  power  of  the  husbandv  Such  may  be 
the  consequence:  but  surely,  the  evil  is  not 
mitigated  by  giving  them  a  legal  estate  in  fee; 
yet  that  is  *done  by  his  decree.  Under  [*52i> 
the  Statute,  they  alone  could  suffer.  By  giv- 
ing them  a  fee,  we  place  the  power  in  their 
hands  to  ruin  themselves  and  their  children 
too,  by  aliening  their  whole  estate  on  the  re- 
quest of  their  husbands.  The  remedy  appears 
to  me  worse  than  the  disease." 

Craving  indulgence  for  detaining  the  reader 
from  it,  we  return  to  Mr.  Senator  Dickinson's 
opinion. 

The  Senator's  next  position  is,  that  the  power 

393 


529 


TRUSTS  AND  TRUSTEES. 


of  leasing  is  void  for  21  years,  as  well  as,  63, 
as  it  is  not  one  of  those  powers,  "enumerated 
and  defined."  (1  R.  S.  Stat.  of  Powers.)  "Al- 
though we  cannot  look  at  the  thing  devised 
for  the  purpose  of  giving  construction  to  the 
will,  we  can  certainly  do  so  for  the  purpose  of 
ascertaining  the  intention  of  the  testator. 
The  will  sought  to  give  the  children  bread; 
but  legislation  has  turned  it  to  a  stone.  The 
•whole  beauty  and  harmony  of  this  will  is 
<?  are)  broken  down  by  the  strong  arm  of 
written  law.  We  are  not  permitted  to  refashion 
it,  after  the  plan  of  its  projector,  but  can  only 
gather  up  the  disjointed  fragments,  and  unite 
them  with  judicial  cement!  It  will,  then, 
neither  speak  the  language  of  the  testator,  nor 
do  justice  to  his  children.  As  a  will,  it  will 
counteract  the  law  of  descent,  and  give  only  a 
naked  life  estate  in  name,  weighed  down  by 
numerous  contingencies;  and  this,  too,  to  the 
children  of  his  body,  who.  it  is  evident,  he  in- 
tended should  participate  liberally  in  his 
bounty.  This  patrimonial  tree  offered  shade 
and  shelter  to  the  children  of  the  testator.  Its 
foliage  has  been  withered,  and  its  branches 
lopped  off,  by  the  omnipotence  of  legislation, 
but  they  are  pointed  to  its  naked  and  sapless 
trunk,  and  there  invited  to  seek  repose  and 
protection.  The  whole  life  and  spirit  of  the 
will  has  (have)  departed,  and  the  effort  to  re- 
suscitate it  by  judicial  power,  will  jbe  as  un- 
availing as  an  attempt  to  "back  to  its  mansion 
call  the  fleeting  breath"  of  Nicholas  William 
Stuyvesanl.  We  cannot  warm  it  into  life  and 
being,  nor  reinvigorate  it  with  the  soul  breathed 
into  it  by  the  testator;  but  as  an  inquest  to  de- 
clare the  cause  of  its  death,  we  should  pro- 
nounce it  to  be  that  of  legislative  visitation. 
Is,  I  ask  emphatically,  this  scarred  and  muti- 
lated instrument  or  any  separate  or  independ- 
ent provision  of  it,  the  last  will  and  testament 
53O*]  *of  Nicholas  W.  Stuyvesant?  Would 
he  have  set  to  it  his  hand  and  seal  as  such?  I 
cannot  believe  it  for  a  moment." 

Whether  owing  to  the  logic  or  to  the  rhetoric 
of  Mr.  Senator  Dickinson,  or  to  the  reasoning 
and  authority  of  the  Chancellor's  opinion,  the 
Court  of  Errors  affirmed  the  Chancellor's  decree. 

For  reversing  the  decree,  the  President  of 
the  Senate,  Ch.  J.  NELSON,  Justices  BRONSON 
and  COWEN,  and  Senators  LAWYER,  TRACY 
and  WAGER,  7.  For  affirmance,  25  Senators. 

The  principle  of  this  decision  seems  to  be, 
as  stated  by  the  note  of  the  reporter,  "that,  as 
the  power  to  lease  was  redxiced  from  63  to  21 
years,  (if  even  valid  for  that  term,)  in  view  of 
the  peculiar  situation  of  the  property  devised, 
the  carrying  the  residue  of  the  will  into  effect 
according  to  its  terms,  would  defeat  the  prin- 
cipal intent  of  the  testator;  and  that,  therefore, 
it  ought  to  be  declared  void,  except  as  to  the 
direction  of  the  proportions  in  which  the 
children  should  take  and  the  power  of  parti- 
tion given  to  the  executors;  that  with  these 
exceptions  the  children  of  the  testator  took  as 
heirs  at  law;  and  the  powers  in  trust  to  appoint 
the  remainders,  and  also  the  remainders  over, 
were  void."  

The  next  case  upon  the  Statute  of  Trusts 
and  Powers,  and  also  involving  the    above 
question  of  the  validity  of  a  will  where  part 
is  valid  and  other  parts  void,  was  that  of 
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HONE'S  EXECUTORS 

v. 

VAN  SCHAICK— 20  Wend.,  564. 
In  Ch.,  5  Paige,  Ch,  230. 

rPHE  testator,  John  Hone,  there  devised  by 

L  his  will,  (made  in  July,  1831,)  after  a  spe- 
cific devise  and  bequest  to  his  wife,  the  residue 
of  all  his  estate,  real  and  personal,  to  his  ex- 
ecutors for  the  purpose  of  his  will.  He 
directed  his  executors  to  convert  all  his  per- 
sonal estate,  with  certain  exceptions,  into  cash 
and  invest  it  in  mortgages  or  U.  S.  stock;  to 
lease  his  real  estate  in  the  City  of  N.  Y.,  and 
to  sell  that  out  of  it,  to  be  invested  in  the 
same  manner,  so  as  to  form,  with  the  income, 
one  general  fund  for  the  purposes  of  his  will. 
The  executors  were  directed  to  pay  certain 
annuities  *to  his  widow  and  to  a  niece,  [*531 
and  to  divide  the  residue  of  the  income  of  the 
fund,  from  time  to  time  as  accruing,  equally 
among  his  seven  children  and  the  descendants 
of  two  deceased  children.  At  the  expiration 
of  21  years  from  the  date  of  the  will,  or  as  soon 
thereafter  as  they  should  deem  it  discreet, 
they  were  directed  to  divide  the  real  and  per- 
sonal estate  among  the  heirs  of  the  testator  or 
their  legal  representatives.  Special  directions 
were  also  given  as  to  the  manner  of  making 
partition  and  limiting  the  extent  of  interest  of 
the  parties  taking  the  same,  so  that  the  children 
of  the  testator  should,  in  no  case,  take  more 
than  a  life  estate  in  the  premises,  the  ultimate 
remainder  over  being  limited  to  their  descend- 
ants or  the  then  heirs  of  the  testator.  By  a 
codicil  in  Aug.,  1831,  he  increased  the  bequest 
to  his  wife  and  the  annuities  to  his  and  her 
neices.  He  also,  by  the  codicil,  gave  to  each 
of  his  grandchildren,  living  at  his  death, 
$6,000,  to  be  paid  at  21  or  marriage;  not  to  be 
paid,  however,  without  the  approbation  of 
their  parents  to  be  expressed  in  writing;  the 
testator  desiring,  that  after  the  child  was  of 
age  or  married,  the  parents  would  fix  a  discreet 
or  proper  time  for  the  payment  of  the  legacies. 
They  were  directed  to  be  paid  out  of  the  per- 
sonal estate,  and  all  the  residue  of  the  real  and 
personal  was  to  remain  subject  to  the  pro- 
visions of  the  original  will  as  thus  modified. 
In  1832  the  testator  died,  leaving  a  widow, 
seven  children  and  the  descendants  of  two  de- 
ceased children  him  surviving. 

The  executors  filed  a  bill  before  the  Vice- 
Chancellor'  of  the  First  Circuit  against  the 
parties  in  interest,  to  obtain  a  construction  of 
the  will  as  to  the  validity  of  the  devise  to  the 
executors  in  trust.  The  Vice-Chancellor  de- 
creed that  the  devise  of  the  real  estate  and  all 
the  trusts  declared  upon  it  were  void,  and  that 
the  direction  to  divide  the  real  estate  after  the 
trust  term  ended,  was  also  void.  But  he  held 
the  bequest  of  $6,000  to  each  of  the  grand- 
children valid,  and  decreed  payment  thereof, 
according  to  the  will. 

On  appeal  from  this  decree  of  the  Vice- 
Chancellor,  it  was  affirmed  by  the  Chancellor; 
whereupon  an  appeal  was  taken  by  the  exec- 
utors to  the  Court  of  Errors.  The  opinion  of 
the  court  was  delivered  by 

Mr.  Justice  BRONSON, who  said:  "The  testator 

attempted,  *by  means  of  a  trust  to  re-  [*532 

ceive  rents  and   profits,   to  render  his  lands 
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inalienable  for  a  term,  of  which  more  than 
nineteen  years  remained  unexpired  at  the  time 
of  his  death.  This  he  could  not  do.  The 
absolute  power  of  alienation  was  suspended 
for  more  than  two  lives  in  being  at  the  creation 
•of  the  estate.  The  lives  must  be  designated,  and 
life  must,  in  some  form,  enter  into  the  limita- 
tion. No  absolute  term,  however  short,  can 
be  maintained.  The  Statute  has  forbidden  it. 

The  whole  trust  estate,  and  the  remainders 
limited  upon  it,  are  consequently  void.  (Coster 
v.  Lorillard,  and  Hawley  v.  James.)  The 
power  in  trust  to  make  partition  at  the  end  of 
the  term,  is  subject  to  the  same  objection  as 
the  trust.  It  works  an  illegal  suspense  of  the 
power  of  alienation.  That  this  may  be  the  ef- 
fect of  a  power  in  trust,  and  that  the  power 
will  then  be  void,  was  adjudged  by  this  court 
in  the  above  cases. 

The  estate  descended  to  the  heirs  at  law,  sub- 
ject to  the  execution  of  the  power  (if  valid). 
These  and  other  grandchildren,  and  other  re- 
mote descendants,  not  in  being  at  the  testator's 
death,  or  who  may  not  be  born  until  the  last 
day  of  the  term,  may  (under  the  will)  be  en- 
titled to  share  in  the  partition.  It  is  evident, 
therefore,  that  at  no  time  during  the  term  can 
such  an  absolute  fee  in  the  land  be  conveyed, 
as  may  not  be  defeated,  in  whole  or  in  part, 
by  the  execution  of  the  power.  It  could  not 
be  done  if  all  mankind  were  to  join  in  the  con- 
veyance." 

"In  Root  v.  Stuyvesant,  he  observes,  .the 
power  of  appointment,  which  was  there  held 
valid  by  all  the  justices  of  the  Supreme  Court, 
was  a  power  which  the  grantees  might  execute 
or  not,  at  their  pleasure.  It  imposed  no  duty 
on  the  tenants  for  life  ;  it  did  not  require  them 
to  do  an  illegal  act.  But  this  is  a  special  power 
in  trust,  and  is  imperative.  The  testator  has 
directed  a  division  which  the  law  forbids. 
Such  a  power,  I  think,  cannot  be  upheld  for 
any  purpose.  He  states  that  '  no  distinction 
was  made  on  the  argument  between  the  real 
and  personal  property'  included  in  the  trust; 
and  he  cites  1  R.  S.,  773,  sees.  1,  2,  which  pre- 
scribes the  same  rule  for  both  in  this  respect. 

The  legacies  to  the  grandchildren  he  holds 
533*]  to  be  vested  *and  free  from  all  objec- 
tion ;  and  having  no  necessary  connection 
with  the  trust  adjudged  to  be  void,  and  being 
vested  immediately  on  the  death  of  the  testator, 
were  valid.  He  says: :  'The  counsel  seem  to  have 
been  agreed  that  the  rule  of  the  common  law 
and  of  our  Statute  is  still  in  force,  and  that  the 
intention  of  the  testator,  so  far  as  is  consistent 
with  the  rules  of  law,  must  be  carried  into  ef- 
fect, notwithstanding  the  decision  of  this  court 
in  Root  v.  Stuyvesant.  That  case  is  in  direct 
conflict  on  this  point,  with  the  decision  of  this 
court  in  Hawley  v.  James,  and  seems  only  to 
be  regarded  as  an  adjudication  between  the 
amicable  parties  then  before  the  court,  and  not 
as  a  precedent  which  can  affect  the  rights  of 
third  persons." 

Whereupon  the  decree  of  the  Chancellor  was 
unanimously  affirmed. 

E^~  The  case  of  Root  v.  Stuyvesant  may, 
therefore,  be  considered  as  one  of  that  class 
which,  if  not  expressly  overruled,  yet  "stands 
upon  its  own  peculiar  circumstances,"  like  that 
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of  Murray  v.  Riggs,  15  Johns.,  571.  Unless  the 
courts  are  to  be  constituted  testators-general  of 
all  who  attempt  to  dispose  of  their  estate  by 
devise,  its  doctrine  is  not  likely  to  be  ever 
again  applied  to  any  other  than  that  identical 
will,  for  which  it  has  become  a  rule  of  prop- 
erty among  the  parties  and  those  claiming 
under  them.  In  all  others,  its  principle  has 
since  been,  and  it  is  hoped  will  continue  to  be, 
disregarded,  as  it  was  in  the  following  case 
before  the  Court  of  Errors,  involving  the  same 
general  question,  how  far  a  trust  created  for 
purposes,  of  which  some  are  good,  and  others 
void,  by  the  Statute  of  Trusts  can  be  supported 
as  to  the  legal  purposes  for  which  the  trust 
was  created. 


*DARLING  ET  AL.,  Appellants,  [*534 

v. 

ROGERS  ET  AL.,  Respondents— 22  Wend.,  483. 

Appeal  from  Chancery. 

IN  Nov.,  1836,  Thomas  Darling  made  an  as- 
signment of  all  his  real  and  personal  estate 
to  assignees,  in  trust  for  his  creditors.  The 
assignment  stated  that  the  object  of  the  as- 
signor in  its  execution,  was  to  make  over  and 
secure  to  his  creditors,  or  to  the  assignees  in 
trust  for  them,  all  his  estate  real  and  personal. 
The  "trusts  declared  were,  that  the  assignees 
should,  with  all  due  diligence,  sell  and  dispose 
of  the  estate,  real  and  personal,  at  auction  or 
private  sale,  for  the  most  that  could  be  got,  or 
to  mortgage  the  real  estate  or  any  part  thereof, 
as  they  should  deem  most  advisable  and  best 
calculated  to  be  the  most  productive  and  ad- 
vantageous ;  collect  the  debts  ;  and  from  the 
proceeds  after  deducting  costs,  charges,  and 
expenses,  pay  certain  preferred  creditors 
whose  debts  were  estimated  at  $70,000,  and 
with  the  residue  of  the  proceeds  pay  and  satis- 
fy his  remaining  creditors. 

In  Oct.,  1837,  the  respondents  filed  a  judg- 
ment creditor's  bill,  charging  the  assignment 
to  be  fraudulent,  praying  for  a  discovery,  for 
a  receiver,  and  an  injunction  to  restrain  the  as- 
signees from  selling,  mortgaging,  orincumber- 
ing  the  property  assigned  to  them.  The  as- 
signor and  assignees  put  in  separate  answers 
denying  all  fraud,  &c.  Upon  a  motion  on  the 
part  of  the  complainants  for  a  receiver,  and 
of  the  defendants,  to  dissolve  the  injunction, 
the  Chancellor  made  an  order  adjudging  that 
no  estate  in  the  real  property  of  Darling,  vested 
in  the  assignees  by  virtue  of  the  assignment  to 
them,  and  ordered  the  appointment  of  a  re- 
ceiver, &c.  The  injunction  so  modified  it  as 
to  authorize  the  assignees  to  sell  the  real  estate 
with  the  approval  of  the  receiver.  In  respect 
to  the  personal  property,  the  injunction  was 
wholly  dissolved. 

From  this  decree  Darling  and  his  assignees 
respectively  appealed.  An  opinion  in  the  case 
was  delivered  by  COWEN,  «/.,  who  said  :  "The 
trust  declared  was,  it  is  admitted,  valid  in  re- 
spect to  the  personal  estate  ;  and  would  have 
been  equally  so  of  the  real  estate,  for  the  pur- 
pose of  selling  it,  *had  it  been  con-  [*o35 
fined  to  that.  The  55th  section  of  the  Article 
of  Trusts  allows  express  trusts:  1.  To  sell 
lands  for  the  benefit  of  creditors.  2.  To  sell, 
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mortgage  or  lease  lands  for  the  benefit  of 
legatees  or  for  the  purpose  of  satisfying  any 
charge  thereon."  The  article  nowhere  author- 
izes, in  terms,  an  express  trust  to  mortgage 
lands  for  the  benefit  of  creditors  ;  and  though 
as  a  general  rule,  a  trust  to  sell  lands  and  dis- 
tribute the  proceeds,  shall  be  construed  liberal- 
ly, and  might  include  a  power  to  mortgage,1 
yet.  when  the  two  subdivisions  are  read  in  con- 
nection, there  is  great  difficulty  in  saying  that 
the  Legislature  did  not  (in  the  1st  section)  use 
the  words  "  to  sell  lands  in  their  strict  sense, 
which  would  only  confer  the  power  to  give  a 
deed  of  bargain  and  sale."  He  declines  to 
decide  whether  it  might  avail  as  a  power  in 
trust,  (pp.  486,  487.) 

He  pursues  :  My  opinion  is  that  it  cannot 
be  allowed  as  an  express  trust.  But  then  the 
more  material  inquiry  arises,  whether  a  failure 
in  this  particular  shall  destroy  the  whole  deed. 
A  clause  has  found  its  way  into  this  instru- 
ment by  which  the  assignees  may  sell,  but  the 
scrivener  has  added  what  is  perfectly  valid, 
"that  the  trustees  may  also  mortgage."  He 
refers  to  what  was  said  by  Gibbs,  Oh.  J.,  in 
Thompson  v.  Pitcher,  6  Taunt.,  369,  who  said: 
"  I  cannot  find  in  this  Act  of  Parliament  any 
words  which  make  the  entire  deed  void.  I 
think  this  grant  of  that  interest  in  land,  which 
by  the  terms  of  the  grant  is  to  be  applied  to  a 
charitable  use,  is  void  ;  but  I  think  the 
Statute  makes  nothing  more  void,  and  that 
the  deed,  so  far  as  it^passes  other  lands,  not 
to  a  charitable  use,  is  good."  This  deed  is 
consistent  with  the  rules  of  law,  Mr.  Justice 
Oowen  concludes,  in  all  except  the  trust  to 
mortgage.  The  CJuincellor  so  regarded  it,  in 
536*]  respect  to  the  personal  estate.  *I  think 
he  should  also  have  included  the  real  estate, 
and  the  trust  to  sell.  He  did  not  in  my  opin- 
ion go  far  enough  ;  and  therefore  the  decree 
should  be  reversed. 

Mr.  Senator  VERPLANCK  delivered  an  opin- 
ion in  which  he  concurs  with  Mr.  Justice 
Cowen  in  the  result,  but  holds  that  the  trust 
to  mortgage  given  by  the  assignment,  not  only 
did  not  vitiate  the  whole  instrument,  but  on 
the  contrary  was  a  good  trust  by  the  2d  clause 
of  the  55th  section  of  the  Article  of  Trusts, 
under  the  terms,  "to  satisfy  any  charge" 
upon  lands ;  that  the  assignees  in  this  case 
might  lawfully  mortgage  to  pay  off  a  lien  by 
judgment,  &c.,  on  the  lands  assigned.  And 
of  This  opinion  was  the  whole  court ;  as  the 
decree  of  the  Chancellor  was  unanimously  re- 
versed ;  and  the  following  resolution  adopted, 
was  incorporated  into  the  decree  ;  as  follows  : 

"It  is  further  ordered,  adjudged  and  de- 
creed, that  an  assignment  of  real  estate,  in 
trust,  to  sell  or  mortgage  for  the  benefit  of 
creditors  at  large,  is  valid  for  the  purpose  of 
selling,  though  void  for  the  purpose  of  mort- 
gaging ;  also,  that  if  any  of  the  creditors  have 
judgments,  mortgages  or  other  charges  on 

1. — This  implie4d  power  to  mortgage  under  a  power 
to  sell,  which  is  said  to  be  a  "conditional  sale" 
(Mills  v.  Banks,  3  P.  Wms.,  9),  seems,  however,  to  he 
confined  to  cases  where  the  power  is  to  sell  to  raise 
aparticular  sum  ;  as  a  power  to  "raise  a  sum,"  out 
of  an  estate,  enables  a  sale  of  it,  Sugd.  on  Pow., 
392.  But  it  is  doubtful,  if  a  mortgage  be  first  made, 
whether  the  power  to  raise  by  sale  or  mortgage,  is 
not  wholly  exhausted ;  and  if  the  parties  intend 
that  a  sale  should  be  afterwards  made,  the  inten- 
tion should  be  clearly  expressed."  Ibid. 
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such  estate,  the  trust  to  mortgage  is  valid  so 
far  as  it  seeks  to  pay  or  secure  the  same  ;  or 
to  mortgage  a  part  of  such  assigned  estate  to 
pay  an  iiicumbrance  on  such  part,  though  it 
be  void  for  the  purpose  of  paying  or  securing 
creditors  at  large." 


the  case  of  Kane  v.  Gfoli,  the  prin- 
ciple that  a  will  may  be  void  in  part,  and  yet 
good  for  the  residue,  and  that  the  portions 
not  contrary  to  law  will  be  saved,  was  fully 
recognized  and  acted  upon  by  the  Chancellor, 
(7  Paige.  521,)  and  bis  decree  was  unanimous- 
ly affirmed  by  the  Court  of  Errors. 

COWEN,  J.,  speaking  of  some  "  remote  col- 
lateral provisions,"  as  he  calls  limitations  as 
to  income  to  unborn  persons,  which  were  ad- 
mitted to  be  void,  and  from  which  it  was 
argued  that  the  whole  will  was  void,  says  : 
"  Nothing  is  better  settled  than  the  direct 
contrary  ;  and  the  contrary  was  held  by  this 
court  in  the  late  case  of  Darling  v.  Rogers." 
(Kane  v.  Oott,  24  Wend.,  641.) 

*The  other  cases  which  have  come  [*537 
before  the  Court  of  Errors  and  the  Chancellor  r 
upon  questions  arising  under  the  Statute  of 
Trusts,  since  the  foregoing  decisions  on  those 
questions  by  them  respectively,  are  those  of 
Depeyster  v.  Clendining,  8  Paige,  295,  reported 
in  the  Court  of  Errors,  under  the  title  of  Bidk- 
ley  v.  Clendining,  26  Wend.,  21,  where*  the 
decree  of  the  CJiancellor  was  affirmed  ;  Van 
Veghten  v.  Van  Vechlen,  8  Paige,  105  ;  Parks 
v.  Parks,  9  Paige,  107,  in  which  an  appeal 
was  taken,  and  the  Chancellor's  decree  unani- 
mously affirmed  in  Dec.,  1842  ;  Irving  v.  De 
Kay,  *9  Paige,  521.  In  this  the  Chancelloi- 
takes  occasion  to  say  :  "I  consider  it  con- 
clusively settled  by  the  decisions  of  the  court 
of  dernier  resort,  confirming  the  decrees  of 
this  court  in  the  cases  of  Oott  v.  Cook,  and  of 
Van  Veghten,  that  any  legal  trust  is  sufficient 
to  sustain  a  devise  or  conveyance  to  the  trus- 
tee of  an  estate  commensurate  with  the  trust, 
without  reference  to  the  illegal  trusts  which 
the  testator  or  grantor  has  attempted  to  create 
in  the  same  estate.  And  since  the  decision  in 
Dec.,  1839,  of  the  case  of  Darling  v.  Rogers, 
the  Court  of  Errors  has  steadily  adhered  to 
and  acted  upon  those  cardinal  and  conserva- 
tive principles  in  the  construction  of  devises 
and  conveyances  in  trust,  which  were  stated 
and  intended  to  acted  upon  by  this  court  in 
the  case  of  Hawley  v.  James,  but  which  the 
appellate  court  thought  were  misapplied  by 
this  court  in  relation  to  the  trusts  of  Mr. 
James's  will.  The  principles  stated  in  that 
case,  and  which  are  now  the  settled  rules  of 
law,  are,  that  the  intention  of  the  testator, 
when  it  shall  have  been  ascertained  from  an 
examination  of  the  will  in  connection  with  the, 
situation  of  his  property,  &c.,  at  the  time  of 
making  such  will,  must  be  carried  into  effect 
by  the  courts,  so  far  as  that  intention  is  con- 
sistent with  the  rules  of  law  ;  that  although 
some  of  the  objects  for  which  a  trust  is  cre- 
ated, or  some  future  interests  limited  upon  the 
trust  estate,  are  illegal  and  invalid,  if  any  of 
the  purposes  of  the  trusts  are  legal  and  valid, 
and  would  have  authorized  the  creation  of 
such  an  estate,  the  legal  title  vests  in  the  trust- 
ees during  the  continuance  of  such  valid  ob- 
jects of  the  trust,  except  in  those  cases  where 
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the  legal  and  valid  are  so  mixed  up  with  those 
which  are  illegal  and  void,  that  it  is  impos- 
•  -538*]  sible  to  sustain  *the  one  without  triv- 
ing  effect  to  the  other.  And  that  every  dis- 
position by  the  testator  of  an  estate  or  interest 
in  the  rents,  profits  or  income  of  his  real  or 
personal  estate,  and  every  trust  in  the  will, 
which,  if  valid,  would  have  the  effect  of 
rendering  the  property  inalienable  for  a  longer 
period  than  is  allowed  by  law  ;  and  every  re- 
mainder or  other  future  estate  or  interest, 
limited  upon  the  trust  which  would  have  that 
«ffect,  must  be  considered  and  treated  as  ab- 
solutely void  and  inoperative  in  determining 
the  validity  of  a  devise  of  the  legal  estate  to 
trustees,  or  the  validity  of  any  other  provision 
of  the  will."  (p.  528.) 


Although  seventeen  years  have  elapsed 
since  the  Revised  Statutes  went  into  operation, 
it  may  be  very  well  questioned  whether  our 
courts  have  made  much  greater  progress  in 
settling  the  construction  of  our  new  Statutes 
of  Trusts  than  the  English  courts  had  made, 
in  the  time  of  Lord  Bacon,  towards  "a  true 
and  sound  exposition,"  as  he  expresses  it,  of 
the  Statute  of  Uses.  (27  Hen.  VIII.,  ch.  10.) 
That  Statute,  "  An  Act  Concerning  Uses  and 
Wills,"  was  passed  in  1536.  In  1700  Lord 
Bacon,  then  Mr.  Francis  Bacon,  one  of  Her 
Majesty's  counsel,  writes,  that  in  37  Reginse, 
which  was  but  five  years  before,  "by  the  nota- 
ble judgment  of  all  the  judges  assembled  in 
the  Exchequer  Chamber,  in  the  famous  cause 
between  billon  and  Freine,  concerning  an 
assurance  made  by  Chudleigh,  (Chudfeigh's 
case,  1  Rep.,  121,)  this  law  began  to  be  reduced 
to  a  true  and  sound  exposition,  and  the  false 
and  preverted  exposition  which  had  continued 
for  so  many  years,  grew  to  be  controlled." 
(Bacon  on  Uses,  p.  2.)  An  interval  of  60 
years  had  thus  elapsed  from  the  time  that 
important  act  took  effect,  before  it  began  to 
be  reduced  to  "  a  true  and  sound  exposition." 
And  five  years  after,  that  "famous  case"  of 
Chudleigh,  when  Sir  Francis  commenced  his 
lecture  called  his  "  Reading  upon  the  Statute 
of  Uses,"  (according  to'the  original  meaning  of 
lecture,)  he  assigns  as  his  reason,  for  choosing 
"  to  read  on  that  Statute,  that  it  was  a  law 
whereupon  the  inheritances  of  this  realm  are 
tossed  at  this  day,  like  a  ship  upon  the  sea,  in 
such  sort  that  it  is  hard  to  say  which  bark 
will  sink,  and  which  will  get  to  the  haven  ; 
that  is  to  say,  what  assurances  will  stand  good, 
539*]  *and  what  will  not."  Whether  our 
Statute  of  Trusts  is  doomed  to  wait  so  long  to 
be  "reduced  to  a  true  and  sound  exposition," 
is  a  question  that  must  be  resolved  by  poster- 
ity. For  who  shall  say  that  other  cases  under 
our  Statute,  now  passing  current,  may  not  ere 
long,  as  well  as  Root  v.  Stuyvesant,  be  classed 
with  those  "  false  and  perverted  expositions 
which  had  continued,"  says  Sir  Francis,  "  for 
so  many  years,  though  never  countenanced  by 
any  rule  or  authority  of  weight  ?"  The  Stat- 
ute of  Uses  (27  Hen.  VIII.)  is  a  plain  and  sim- 
ple, and  not  very  comprehensive  one,  com- 
pared to  our  new  Statute  of  Estates  and 
Trusts,  to  say  nothing  of-Powers.  The  few 
but  difficult  cases  that  have  arisen  under  it 
which  have  been  adjudicated  upon  by  our 
courts,  suffice  to  show  that,  as  Sir  Francis 
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expressed  it,  "as  it  cometh  to  pass  always, 
upon  the  first  reforming  of  inveterate  errors' 
many  doubts  and  perplexed  questions  have 
arisen  which  are  not  resolved,  nor  the  law 
thereupon  settled."  Now,  if  our  courts  sup- 
pose that  they  have  reached  terra fiivna  in  the 
construction  of  our  Statute  of  Trusts,  or  arc- 
any  nearer  the  haven  that  the  English  courts 
in  the  time  of  Lord  Bacon  and  irood  Queen 
Bess,  they  will  only  claim  to  have  done  much 
more  in  seventeen  years  than  the  courts  at 
Westminster  were  able  to  do  in  four  times 
that  period.  To  correct  any  such  pretension, 
let  them  but  look  at  the  contrariety  of  opin- 
ions in  the  foregoing  cases  as  they  have  suc- 
cessively arisen;  not  only  a  contrariety  between 
different  courts,  but  between  judges  of  the 
same  court.  Let  them  then  look  at  some  of  the 
startling  questions  that  may  arise  out  of  their 
decisions,  be  they  ever  so  correct  in  these  par- 
ticular cases  ;  questions  that  not  only  may, but 
must  necessarily  arise  from  the  ever  varying 
facts  and  circumstances  attending  each  new 
cause  that  presents  itself.  Looking  at  those, 
we  find  ourselves  still  "  tossed  like  a  ship  upon 
the  sea,"  though  our  judges  are  doubtless 
entitled  tq  the  same  credit  which  Sir  Francis 
awards  to  the  judges  during  the  period  of 
which  he  speaks.  "Neither  is  this  any  lack 
or  default  in  the  pilots — the  grave  and  learned 
judges— but  the  tides  and  currents  of  received 
errors  and  unwarranted  and  abusive  experi- 
ence have  been  so  strong,  as  they  were  not 
able  to  keep  a  right  course,  according  to  the 
law."  These  tides  and  currents  were  certainly 
*too  strong  for  our  pilots,  the  grave  [*o4O 
and  learned  judges,  in  the  case  of  Itoot  v. 
Stuyvesant ;  and  though,  in  that  case,  they  did 
not  differ,  yet  in  others  they  have  not  always 
agreed  among  themselves  as  to  what  point  of 
the  compass  they  should  steer  to  "  keep  a 
right  course  according  to  the  law." 

It  would  be  an  idle,  if  not  an  unpardonable 
presumption  in  us,  to  attempt  to  seize  the 
helm  in  the  midst  of  this  voyage  of  explo- 
ration and  disco  very,  pretending  either  that  we 
see  land,  or  that  our  pilots  have  been  sailing 
on  a  wrong  course.  On  the  contrary,  waiv- 
ing the  metaphor,  instead  of  venturing  to  pro- 
nounce upon  all  or  any  of  the  opposite  con- 
clusions arrived  at  in  the  foregoing  cases  upon 
the  Statutes  of  Estates,  Trusts  and  Powers,  by 
the  Court  of  Errors  and  the  Court  of  Chan- 
cery, it  would  require  a  volume  to  review 
them  as  their  present  importance  as  prece- 
dents would  demand  ;  and  with  the  prospect 
of  a  "  Code  Civil "  before  us  at  an  early  day, 
which,  it  is  to  be  devoutly  wished,  may  sweep 
the  complex,  and  in  some  inslances'contra- 
dictory  provisions  of  those  three  Statutes  out 
of  existence,  it  would  seem  to  be  of  very 
doubtful  future  benefit  to  bestow  any  great 
labor  of  analysis  or  comparison  upon  them. 
When  we  say  that  some  of  those  provisions 
are  contradictory,  we  speak  rather  of  the  con- 
tradictions found  in  them  between  their  spirit 
and  intention,  as  professedly  developed  in  the 
provisions  so  carefully  guarding  against  sus- 
pensions of  the  power  of  alienation,  for 
instance,  and  those  provisions,  on  the  other 
hand,  which  have  imposed  so  many  new  clogs 
and  fetters  upon  the  transfer  of  real  estate. 

Before  the  Statute,  tenant  for  life  of  a  trust 
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estate  could  join  with  the  trustee  and  remain- 
derman, and  convey  a  fee  in  possession.  Now 
if  the  trust  be  a  valid  one,  to  receive  the  rents 
and  profits  of  lands,  and  apply  them  to  the 
use  of  the  tenant  for  life,  neither  trustee  nor 
cenluique  trust,  nor  both  together,  though  ever 
so  well  agreed,  can  get  rid  of  their  respective 
estates.  It  was  Justice  Twisden,  if  we  recol- 
lect rightly,  who  said  in  some  case  before 
him,  according  to  the  reporter,  "  you  cannot 
put  an  estate  into  a  man  in  spite  of  his  teeth;" 
but  if  Mr.  Justice  Twisden  had  lived  to  see 
our  Statute  of  Trusts,  he  would  have  seen  not 
only  that  an  estate  may  be  put  into  a  man  in 
541*]  spite  of  his  teeth,  but*kept  there  too  ; 
and  though  you  pull  out  all  his  teeth,  you 
cannot  extract  the  estate  out  of  him.  No 
allowance  made  for  change  of  circumstances, 
no  discretion  given  to  the  trustee  as  to  the 
expediency  of  selling  the  estate  for  life,  and 
vesting  it  in  other  property,  more  productive 
and  more  easily  managed  by  the  trustee  ;  but 
there  the  estate  has  been  put,  and  there 
it  must  remain  !  And  all  this  in  a  statute 
which  is  so  astute  to  preserve  the  ready  alien- 
ation of  real  property  !  Nay,  it  is  doubtful 
even  whether  the  testator  or  grantor,  in  such 
a  case,  could  himself  confer  the  power  or,  if 
yo'u  please,  "power  in  trust."  (A  vile  phrase.) 
It  would  certainly  be  held  void  if  such  a  nar- 
row spirit  of  construction  prevailed  as  has 
been  manifested  in  regard  to  some  of  the 
clauses  of  this  Statute.  For  would  it  not  be 
contended, and  with  at  least  color  of  argument, 
that  though  a  trust  or  a  power  to  sell  real 
estate  be  authorized  by  those  Statutes,  yet  that 
must  be  taken  to  be  to  sell  that  which  the 
Statute  has  not  rendered  inalienable  ?  Now, 
whether  the  Statute  really  was  intended  to 
restrain  a  trustee,  who,  in  good  faith,  for  the 
benefit  of  and  in  conjunction  with  the  tenant 
for  life,  should  desire  to  part  with  such  a  trust 
estate,  and  invest  the  proceeds  in  government 
stock,  upon  the  same  trusts,  and  to  thus  abso- 
lutely prevent  them  from  conveying  their 
interest  to  the  remainder-man,  and  by  uniting 
the  two  estates,  give  the  land  a  marketable 
value — we  cannot  since  the  case  of  Lorillard  v 
Coster,  venture  to  question.  But,  we  dare 
ask,  ought  so  absurd  and  mischievous  a  pro- 
vision be  allowed  to  stand.  What  can  be  in 
general  so  disadvantageous  to  the  improve- 
ment of  real  estate,  whether  vacant  city  lots, or 
half  cultivated  and  perhaps  wild  lands,  as  to 
subject  them  to  the  uncertain  tenure  of  a  life 
estate  ?  It  is  true  a  power  to  lease  for  twenty- 
one  years,  if  given  by  the  will  or  grant,  would 
remove  a  part  of  the  difficulty  ;  but  still  the 
clog  of  total  inalienability  renders  it  impossi- 
ble for  the  remainder-man  or  his  grantee  to  pur- 
chase at  any  price  with  a  view  to  make  exten- 
sive and  permanent  improvements.  Then 
again,  the  provision  that  "a  contingent  re- 
mainder shall  not  be  created  on  a  term  of 
years,  unless  the  nature  of  the  contingency  on 
which  it  is  limited  be  such  that  the  remainder 
must  vest  in  interest,  during  the  continuance 
542*]  of  not  more  than  two  lives  in  being  *at 
the  creation  of  such  remainder,  or  at  the  ter- 
mination thereof."  (Sec.  20,  Divis.  of  Est.) 
What  is  the  object  of  such  a  provision  ?  Let 
the  grammatical  question  pa.«s ;  thought  it 
certainly  does  read,  "  that  the  remainder  shall 
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not  vest  until  the  termination  of  the  remain- 
der "  itself,  if  we  do  not  go  back  to  the  begin- 
ning and  search  with  some  care  for  the  ante-, 
cedent  of  "  thereof."  But  if  the  object  of  this 
section  was  to  prevent  that  d readed  .suspension 
of  the  power  of  alienation  for  a  long  term  of 
years,  while  the  remainder  was  yet  contingent, 
why  not,  in  the  name  of  common  sense,  and  of 
that  policy  which  is  so  anxious  upon  the  sub- 
ject of  suspension,  at  once  fix  a  term  of  years, 
which  in  no  event  or  contingency  should  be 
exceeded  ?  Why  not  give  a  reasonable  cer- 
tainty, instead  of  an  unreasonable  uncer- 
tainty ?  Why  suspend  the  power  of  alienation 
by  one  or  two  threads,  so  that  the  tenant  of 
the  trustee  or  owner  of  such  a  term  must  be 
all  the  while  in  the  condition  of  poor  Damo- 
cles, when  it  was  so  easy  to  prescribe  a  precise 
term  upon  which  a  contingent  remainder 
might  be  limited  ? 

These  same  remarks  apply  to  the  21st  section, 
which,  also,  to  guard  against  some  unknown 
and  dreaded  mischief,  provides  that  "no  estate 
for'life  shall  be  limited  as  a  remainder  on  a 
term  for  years,  except  to  a  person  in  being  at 
the  creation  of  such  estate."  Now,  if  the  20th 
section  had  but  fixed  the  exact  duration  of  the 
term  for  years,  upon  which  a  contingent  re- 
mainder might  be  limited,  it  is  easy  to  see  that 
this  section  would  have  been  wholly  unneces- 
sary, so  far  as  the  idea  of  suspension  of  aliena- 
tion is  concerned.  But  by  itself  as  it  stands, 
what  purpose  was  it  intended  to  answer  ?  You 
may  limit  a  fee  upon  a  life  estate  for  two  lives, 
to  twenty  or  twenty  thousand  unborn  remain- 
der-men, if  you  happen  to  have  the  fee,  and  de- 
sire to  create  so  many  remainder-men  ;  but  if 
you  have  a  leasehold  estate  for  fifty  or  a  hun- 
dred years,  you  cannot  be  permitted  to  say 
your  eldest  son  shall  enjoy  it  during  ten  years, 
and  if  his  younger  brother  who  will  then  be  of 
age,  shall  attain  twenty-one,  he  shall  then 
come  into  possession  of  it  and  enjo"y  it  for  life! 
Was  ever  anything  better  contrived  than  these 
two  sections,  to  produce  that  uncertainty  of 
tenure  and  enjoyment,  which  the  policy  of  the 
law  as  much  abhors,  as  the  suspension  of 
*alienation  itself  ?  And  if  the  testator  [*543 
went  further  and  said,  that  in  case  his  younger 
son  did  not  attain  the  age  of  twenty-one,  then 
the  term  to  go  to  the  children  of  the  eldest 
son,  if  he  should  marry  and  have  issue — all 
these  limitations  would  be  impossible  by  these 
sections  ;  and  yet  what  mighty  mischief,  if  the 
preceding  term  were  limited  to  twenty-one 
years,  could  have  been  foreseen  by  the  Legis- 
lature, which  prompted  them  to  prohibit  these 
convenient  and  harmless  dispositions  upon 
terms  for  years  ? 

Then,  as  to  the  construction  of  these  two 
sections.  A  testator  wishes  to  give  an  estate 
for  a  term  certain,  say  ten  years,  in  his  fee 
simple  estate,  to  one  of  his  children,  to  answer 
a  particular  family  purpose,  and  not  to  subject 
it  to  the  uncertainty  of  life  estates,  and  then  to 
devise  the  estate  to  two  other  sons  for  their 
lives,  and  to  their  children  and  grandchildren 
in  fee  at  the  end  of  the  term,  in  case  the  sons 
should  be  dead.  Now,  what  possible  or  prob- 
able mischief  could  come  of  such  a  disposi- 
tion, or  what  more  danger  of  perpetuities,  in 
such  a  case,  than  if  the  term  of  ten  years  was 
not  interposed  ?  The  two  lives  are  running 
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on  with  the  term,  and  the  estate  must  vest  at 
their  termination,  in  their  heirs  at  law  as  re- 
maindermen, which  the  Statute  permits.  Now, 
how  does  the  term  prolong  the  lives,  or  the 
lives  prolong  the  term,  so  as  to  bring  such  a  case 
within  the  range  of  illegal  suspension  ?  And 
yet,  according  to  the  system  of  ' '  strict  con- 
struction" of  those  Statutes,  the  estates  for  life 
would  be  good,  and  the  remainders  void.  The 
term  for  ten  years  remains  in  the  eldest  son, 
the  two  lives  are  gone,  and  yet  we  have  to 
wait  till  the  end  of  the  term  to  see  who  shall 
take.  To  be  sure,  this  might  be  guarded 
against  by  a  provision  that  the  remainders  to 
the  children  and  grandchildren  should  vest  on 
the  death  of  the  two  sons  ;  but  the  testator  not 
having  made  these  Statutes  his  special  study, 
or  perhaps  even,  if  he  be  not  inops  consUii,  his 
counsel  not  having  the  fear  of  the  20th  and 
21st  sections  before  his  eyes,  makes  that  un- 
fortunate slip  ;  and  away  go  the  estates  in  re- 
mainder, taking  with  them  only  one  third  of 
of  the  provisions  made  for  the  decendants  of 
the  younger  sons,  it  is  true,  in  the  case  put. 
But  suppose  the  remainder  men  not  heirs  at 
law  ?  Then  not  a  scintilla  juris  remains  in 
544*]  them.  Did  *the  Legislature  ever  in- 
tend any  such  absurd  consequences  as  this  ? 
It  cannot  be. 

Though  this  may  seem  like  questioning  some 
of  the  foregoing  decisions  on  this  point,  we 
disclaim  any  such  intention.  On  the  other 
hand,  our  sole  intention  is  to  show  that  such  a 
senseless  restraint  upon  testamentary  or  other 
dispositions  of  real  estate,  ought  not  to  remain 
in  our  Statute  Book.  Fix  the  precise  term 
upon  which  contingent  remainders  may  be 
limited  at  as  short  a  term  as  you  please,  but  do 
not  perforce  oblige  every  disposition  of  real 
estate  upon  which  they  may  be  limited,  to  be 
of  that  precarious  and  most  disadvantageous 
species — a  mere  tenure  upon  one  or  two  lives. 
If  ten  or  twenty  might  be  inserted,  there 
would  be  a  chance  of  something  like  stability, 
and  some  encouragement  to  improvements, 
but  since  that,  also,  is  decided  to  be  against 
public  policy,  or  at  all  events  against  the  Stat- 
ute, it  surely  deserves  the  consideration  of 
legislative  wisdom,  whether  a  term  of  twenty- 
one  years,  or  of  some  other  reasonable  dura- 
tion, ought  not  to  be  substituted  for  the  inter- 
est of  all  the  parties,  and  of  the  public,  for  this 
wretched  tenure  of  one  or  two  lives. 

Other  provisions  there  are  to  be  found  in 
these  Statutes  which  equally  require  the  prun- 
ing hook.  For  instance  :  the  whole  of  the 
55th  section  of  the  Statute  of  Trusts,  which 
undertakes  to  define  all  the  objects  and  pur- 
poses for  which  express  trusts  may  be  created, 
might,  without  at  all  impairing  the  policy  of 
the  law,  be  very  well  spared.  The  provision 
of  the  45th  section,  that  "every  estate  and 
interest  in  lands  shall  be  deemed  a  legal  right 
cognizable  as  such  in  the  courts  of  law,  and 
that  of  the  47th  converting  all  estates  in  trust, 
in  effect,  into  legal  estates,  would  seem  to  be 
all  that  was  necessary  to  provide  in  regard  to 
the  nature  of  the  estate,  so  as  to  put  an  end  to 
all  trusts  where  the  trustee  is  considered  as  a 
mere  conduit  of  conveyance.  Then,  the  reser- 
vation in  the  48th  section,  that  "  these  provis- 
ions shall  not  devest  the  estate  of  any  trustees, 
in  any  existing  trust,  where  the  title  of  such 
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trustees  is  not  merely  nominal,  but  is  con- 
nected with  some  power  of  actual  disposition 
or  management,  in  relation  to  the  lands  which 
are  the  subject  of  the  trust,"  if  it  had  been  ex- 
tended to  trusts  hereafter  to  be  created,  would 
*appear  to  be  sufficient  to  preserve  all  [*545 
future  legal  trusts  of  that  description,  and  to 
define  their  character  and  limits  with  sufficient 
accuracy.  "The  power  of  actual  disposition 
or  management,"  if  a  good  enough  definition 
for  existing  trusts  which  are  thus  reserved, 
would  seem  to  have  been  a  sufficient  one  also  for 
trusts  thereafter  to  be  created.  Every  ad- 
ditional word  in  the  Statute  on  this  subject 
has  but  multiplied  doubts  ;  and  one  doubt  is 
often  the  mother  of  twenty  more ;  for  if  a 
doubt  arises  upon  a  certain  clause  of  a  statute, 
all  the  clauses  in  any  way  connected  with  it, 
generally  partake  of  the  same  difficulties  of 
construction.  They  even  go  on  in  an  arith- 
metical progression,  in  some  instances  of  stat- 
utory construction.  Take  the  2d  clause  of  the 
55th  section,  "  to  receive  rents  and  profits  and 
apply  them  to  the  use  of  any  person,"  nobody 
denies  that  equivalent  expressions  may  be 
used  in  creating  a  trust,  and  that  where  they 
are  used,  an  estate  vests ;  but  it  has  not  yet 
been  decided  whether,  as  Gh.  J.  Savage  and 
Mr.  Justice  Bronson  hold,  a  trust  "  to  receive 
rents  and  profits  and  pay  over,"  is  or  is  not  an 
equivalent  expression  ;  and  if  not,  then  what 
is  to  become  of  the  estate,  is  a  question  hardly 
yet  mooted.  Does  it  vest  in  the  beneficiary 
under  the  provisions  of  the  45th  and  47th  sec- 
tions, or  is  it  void  ?  Is  the  estate  executed  in 
the  donee  in  possession  by  the  Statute,  "as  a 
legal  estate,  of  the  same  quality  and  duration, 
and  subject  to  the  same  conditions  as  his  bene- 
ficial interest,"  in  the  words  of  the  Statute,  or 
is  the  trust  valid  as  a  mere  power  in  trust  to 
the  trustee,  or  if  the  power  is  a  nullity,  is  the 
beneficial  interest  of  the  cestui  que  trust  gone  ? 
These  will  lead  again  to  the  inquiry,  who  is  to 
be  considered  as  "entitled  to  the  actual  pos- 
session of  lands,  and  the  rents  and  profits  ?  " 

But  we  are  again  "  tossing  like  a  ship  upon 
the  sea,"  getting  among  tides  and  "  currents  of 
received  errors,"  which  we  do  not  care  to  en- 
counter. In  fact,  the  voyage  must  be  of  a  most 
uncertain  duration,  however  skillful  a  navi- 
gator undertakes  to  explore  and  survey  those 
foggy  latitudes,  without  further  maps  and 
charts  than  we  yet  have  ;  and  he  had  need  be  a 
Columbus,  who  attempts  to  penetrate  into  those 
unknown  regions  beyond, into  which  no  explor- 
er has  yet  ventured.  But  it  is  time  to  conclude 
our  desultory  Observations  upon  these  [*546 
Statutes  ;  which  we  do  with  the  anxious  hope 
that  nothing  we  have  said  upon  the  difficulties 
and  doubts  attending  their  construction,  may 
discourage  the  "diligent  student"  from  endeav- 
oring to  master  them.  We  pray,  in  all  sincerity, 
that  he  may  find  and  send  us  all  a  good  deliv- 
erance from  the  doubts  and  difficulties  to  which 
they  have  given  rise. 


CHAMPLIN  v.  JONES— 7  Hill,  245. 

In  Ch.,  10  Paig-e,  274. 
Devise — Trust  and  Irustee. 
N  estate  was  devised  in  1821  to  three  per- 
L      sons,  trustees,  of  whom  C.  was  one,  in 
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trust  to  receive  the  rents  and  income  for  the 
use  of  C.  during  her  life,  and  to  divide  the 
estate  among  her  children  after  her  death,  with 
an  executory  limitation  over  to  the  issue  of 
such  of  the  "children  as  should  die  before  the 
time  appointed  for  distribution;  and  the  trust- 
ees were  authorized  to  sell  or  lease,  the  estate 
in  the  meantime  for  the  purposes  of  the  trust, 
and  to  invest  the  proceeds.  In  Nov.,  1841,  an 
agreement  was  signed  by  C.  and  all  her  chil- 
dren except  one, who  refused  to  assent  to  it, that 
the  property  should  be  sold  in  Jan.,  1842,  and 
the  proceeds  divided.  The  property  was  put 
up  at  auction  by  the  trustees  in  Jan.,  I842,and 
bid  in  by  H.,  the  defendant,  who  afterwards 
refused  to  complete  the  purchase,  alleging  that 
the  sale  was  illegal,  having  been  made  for  the 
purpose  of  dividing  the  proceeds  during  the 
lifetime  of  C.,  and  not  for  investment  under 
the  devise.  Bill  was  filed  against  H.  for  a 
specific  performance  of  his  contract. 

The  Chancellor  held  that  the  defendant  was 
not  bound  to  complete  his  purchase  ;  as  the 
sale  of  the  estate  was  not  for  the  purpose  of 
investment,  but  with  the  avowed  intention  of 
distributing  the  proceeds  between  C.  and  her 
children  immediately,  during  the  lifetime  of 
C.,  it  would  be  a  violation  of  the  trust  so  far 
as  regarded  the  interests  of  the  issue  of  the 
children  who  might  happen  to  die  during  the 
lifetime  of  C.  That  the  purchaser  who  had 
547*]  notice  of  the  intended  disposition  *of 
the  proceeds,  would  not  be  protected  if  the  pro- 
ceeds should  be  thus  misapplied  ;  and  the 
provision  in  the  Revised  Statutes,  to  protect 
persons  who  pay  money  in  good  faith  to  truts- 
ees,  against  a  misapplication  of  the  trust  fund, 
will  not  protect  a  purchaser  who  has  actual 
notice  that  the  sale  is  not  made  for  the  objects 
of  the  trust,  but  with  the  intention  of  misap- 
plying the  proceeds.  He  also  held  that  : 

"  Where  an  estate  is  devised  in  fee,  in  re- 
mainder, after  a  life  estate,  with  an  executory 
limitation  over  to  the  issue  of  the  devisee  in 
case  of  his  death,  such  dying  is  construed  to 
apply  to  the  time  when  the  remainder  is  lim- 
ited to  take  effect  in  possession,  and  not  to  the 
time  of  the  death  of  the  testator  ;  and  the  term 
issue  in  such  case  is  a  term  of  purchase  and 
not  of  limitation."  But, 

The  Court  of  Errors  held  that  as  there  was 
no  evidence  that  the  trustees  intended  to  sell 
for  the  purpose  of  distribution,  except  the 
agreement  of  Nov.  1841,  H.  was  bound  to  com- 
plete his  purchase  ;  also  held  : 

That  the  agreement  having  been  drawn  up 
with  the  intention  that  it  should  be  signed  by 
all  the  children  of  C.  before  it  took  effect ;  and 
one  having  refused  and  filed  a  bill  to  restrain 
the  trustees  from  giving  a  deed,  the  agreement 
was  incomplete  for  want  of  execution.  Mrs. 
C. ,  the  trustee,  did  not  execute  it  as  trustee, 
but  only  in  respect  to  her  interest  as  one  of  the 
cestuis  que  trust.  Per  BRONSOX.  J.  delivering 
opinion  of  the  court. 

Decree  reversed,  12  to  3. 


MILLER  v.  GABEL— 2  Denio,  492-570. 
Reported  10  Paige,  627 

Religious  Corporation — Trust  and  Trustee  for 
Particular  Form  of  Faith. 
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IN  this  case,  which  was  a  religious  squabble 
for  the  temporalities  of  a  church  between 
two  sets  of  corporators  and  their  respective 
adherents,  the  Chancellor  held  that  where  the 
trustees  of  a  "German  Reformed  Church" 
which  was  in  ecclesiastical  connection  with 
and  subject  to  the  Church  judicatories  of  the 
Dutch  Reformed  Church  (Calvinistic)  in  the 
*U.  S.,  attempted  to  dissolve  the  con-  [*548 
nection,  and  employed  German  Lutheran  pas- 
tors without  the  consent  of  a  large  portion  of 
the  Church  and  congregation  or  of  the  Cla»sis 
with  which  the  Church  was  connected,  and 
refused  to  permit  the  stated  supplies  of  preach- 
ers provided  by  the  Classis  to  occupy  the 
pulpit ;  that  such  conduct  of  the  trustees  was 
a  diversion  of  the  funds  and  property  of  the 
Church,  from  the  purposes  for  whfch  they 
were  contributed  by  the  original  donors. 

He  held,  also,  that  those  members  of  the 
Church  who  adhered  to  the  original  doctrines 
of  the  Church,  and  who  had  continued  their 
ecclesiastical  connection  with  those  Church 
judicatories  under  whose  jurisdiction  the 
Church  was  when  the  property  of  the  Church 
was  acquired,  and  who  had  also  kept  up  a 
proper  corporate  organization  by  the  regular 
election  of  the  proper  Church  officers,  as  trust- 
ees of  the  Corporation  from  time  to  time,  were 
entitled  to  the  temporalities  of  the  Church,  and 
the  Court  of  Chancery  has  jurisdiction  to  pre- 
vent a  diversion  of  them  from  the  purposes  to 
which  they  were  originally  devoted,  and  to 
require  them  to  be  appropriated  to  the  form  of 
worship  and  religious  trusts  which  they  were 
intended  to  support. 

The  Court  of  Errors  reversed  the  decree  of 
the  Chancellor,  but  from  the  variety  of  grounds 
maintained  by  different  Senators  in  favor  of 
reversal,  it  is  somewhat  difficult  to  ascertain 
which  particular  ones  were  sustained  by  a 
majority  of  the  court. 

Senator  FOLSOM  held  :  1.  "That  the  devia- 
tion from  the  faith  and  practice  prevailing  in 
the  Church  at  former  periods,  if  indeed  there 
was  any  such  deviation  proved,  was  too  slight 
and  unimportant  to  warrant  the  interposition 
of  the  court  below,  even  if  such  an  interposi- 
tion by  that  court  on  account  of  an  alleged 
departure  from  the  belief  of  the  founders  or 
benefactors  of  a  church  would  even  be  justifi 
able,  which  he  considered  to  be  matter  of  doubt. 
2.  That  the  connection  of  the  Church  with  the 
Reformed  Dutch  Church  was  voluntary,  and 
was  never  binding  on  the  former  and  was  now 
at  an  end.  3.  That  the  Court  of  Chancery  is 
deprived  of  jurisdiction  by  the  provisions  of 
the  Statute,  (2  R.  S.,  *466,  sec.  57.)  [*549 
And  4.  But  the  order  of  the  Vice- Chancellor,  in 
the  former  suit,  mentioned  in  the  pleadings 
and  proofs,  was  a  bar  to  the  relief  sought  in 
this  suit. 

Senator  BARLOW  held  that  a  majority  of  the 
Church,  or  the  trustees,  if  incorporated,  were 
at  liberty  to  deviate  from  the  doctrines  which 
prevailed  at  the  time  of  the  donation,  and  that 
such  deviation  will  not  produce  a  forfeiture 
of  such  property,  or  entitle  the  minority  ad- 
hering to  the  old  faith  to  the  enjoyment  of  it. 

2.  That  when  property  is  in  terms  conveyed 
in  trust  to  support  a  particular  form  of  wor- 
ship or  certain  doctrines,  the  Court  of  Chan- 
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•eery  may  enforce  the  trust  and  prevent  a  di 
vision  of  the  property. 

3.  That,  "in  this  case,  no  portion  of  the  tem- 
poralities appeared  to  have  been  conveyed 
upon  any  trust  relating  to  particular  religiouk 
doctrines  of  church  government ;  but  if  they 
were,  the  deviation  was  not  material  enough  to 
authorize  the  Court  of  Chancery  to  interfere. 

GARDINER  (President)  held  that  the  terms  of 
the  trust  deed  "  for  the  worship  of  God  in  the 
Oerman  language,"  were  sufficiently  answered 
by  the  form  of  worship  in  the  faith  of  the 
Lutheran  as  well  as  of  the  Calvinistic  tenets. 
That  upon  the  subject  of  church  government 
or  ecclesiastical  connection  (the  two  grounds 
•on  which  the  Chancellor  placed  his  decision), 
the  declaration  of  trust  was  entirely  silent. 

The  judgment  was  reversed,  by  a  vote  of  14  to  3. 
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BUSH  v.  LIVINGSTON— 2  Cai.  Cas.,  66. 

Securities  Originally  Valid,  enforced  in  Hie  hands 
of  an  Usurious  Assignee,  for  tfie  Sum  Actually 
Advanced  upon  an  Usurious  Agreement. 

\  PPEAL  from  chancery.  The  facts  in  the 
-Q-  case  were  as  follows  : 

L.  being  indebted  to  E.  in  a  sum  of  $6,222, 
secured  by  two  mortgages,  and  E.  pressing 
him  for  his  money,  L.  applies  to  Bush,  the 
complainant  to  advance  the  sum  of  $5,600  to 
E.,  and  take  an  assignment  of  his  securities  ; 
agreeing  to  repay  it  in  ninety  days,  with  a 
douceur  of  $400  ;  L.  having  arranged  with  E. 
for  the  balance  due  him.  The  transaction  ac- 
cordingly took  place,  and  Bush  took  an 
assignment  of  the  bonds  and  mortgages  giving 
a  receipt,  by  which  he  acknowledged  himself 
to  hold  them  as  security  for  the  payment  of 
$6,000,  and  upon  payment  to  procure  them  to 
be  canceled. 

Upon  a  bill  for  foreclosure  filed,  Livingston 
the  mortgagor  set  up  this  in  his  answer,  in- 
sisting that  the  securities  were  void  in  Bush's 
hands,  and  praying  to  have  them  decreed  to 
be  given  up  to  be  canceled. 

The  Chancellor  having  awarded  a  feigned 
issue  to  try  the  question  of  usury,  the  com- 
plainant appealed  from  the  order ;  and  upon 
full  argument,  it  was  held  by  the  Court  of 
Errors  (SPENCER,  J.,  delivering  the  opinion): 

1.  That  the  securities  being  untainted  in 
their  inception,  were  valid  in  the  hands  of 
Bush  as  a  security  for  the  sum  actually  ad- 
vanced. 

2.  That  the  court,  havine  the  whole  merits 
of  the  case  before  them,    would  make  a  final 
decree,  and   order  the    Chancellor  to  carry  it 
into  effect,   as  they  had  already  done  in  the 
cose  of  Gouverneur  &  Kemble  v.  Le  Guen,  ante. 

Decree  of  the  Chancellor  reversed,  accordingly. 


551*J*LAW  v.  MERRILLS— 6 Wend.,  268. 

In  S.  C.,  reported  9  Qow.,  65. 
Evidence  of  Usury — Judgment  Record. 
A  SSUMPSIT  on   promissory  note,  and  de- 
li   fence  of  usury. 


On  the  trial  in  the  C.  P.,  the  witness  called 
to  prove  it,  gave  evidence  of  some  declarations 
of  the  payee  lending  to  show  that  he  was  re- 
ceiving, or  was  to  receive,  usurious  interest 
by  some  agreement— not  proving  whether 
made  at  the  time  of  the  loan  and  giving  the 
note,  or  subsequently ;  and  the  judge  in 
charging  the  jury,  left  the  question  open  to 
the  jury  to  infer  that  it  related  to  a  time  sub- 
sequent ;  whereupon  the  defendant's  counsel 
insisted  that  the  court  misunderstood  the  testi- 
mony of  the  witness,  and  proposed  to  recall 
him  to  explain,  and  the  court  refused  to  do 
so,  and  the  plaintiff  had  a  verdict.  On  writ 
of  error. 

The  Supreme  Court  held  that  this  refusal  to 
recall  the  witness  was  good  ground  for  a  writ 
of  error  and  reversal  ;  that,  although  the  re- 
examination  of  the  witness  was  discretionary 
with  the  court,  yet  if  the  court  erred  in  the 
exercise  of  its  discretion,  it  was  error. 

The  Supreme  Court  also  held  that  no  subse- 
quent agreement  being  shown,  the  C.  P.  should 
have  charged  the  jury  that  the  inference  of 
law  was,  that  the  agreement  alluded  to  by  the 
witnesses  was  at  the  time  of  the  contract  of 
loan,  and  the  court  not  having  so  charged  the 
jury,  it  was  error.  On  error  brought  on  this 
judgment, 

The  Court  of  Errors  reversed  it,  and  restored 
the  judgment  in  the  C.  P.,  holding  that  a 
judgment  will  not  be  reversed  because  the 
court  omitted  to  charge  the  jury  as  to  the 
legal  inference  arising  from  the  testimony  in 
the  case.  That  to  sustain  error,  on  the  ground 
that  the  court  neglected  to  charge  the  jury 
upon  a  question  of  law  arising  upon  the  facts, 
it  must  appear  by  the  bill  of  exceptions,  not 
only  that  the  facts  upon  which  the  question 
was  raised  existed,  but  also  that  the  court  was 
distinctly  requested  to  instruct  the  jury  as  to 
the  law  on  that  point. 

The  court  also  held  that  a  judgment  will 
not  be  reversed  because  it  appears  from  the 
record  that  the  jury  have  only  *passed  [*552 
upon  the  plea  of  non  assumpsit,  when  there  is 
also  a  plea  of  payment — the  finding  of  the  jury 
upon  the  issue  under  the  plea  of  non  assumpsit 
necessarily  negativing  the  plea  of  payment. 

Nor  will  the  judgment  of  a  subordinate 
:ourt  be  reversed  for  a  refusal  of  that  court  to 
grant  a  new  trial. 

Judgment  of  Supreme  Court  reversed,  accord- 
ingly. 


RAPELYE,  Appellant, 

v. 
ANDERSON,  Respondent—  4  Hill.  472. 

Reported,  9  Paige,  483. 
Usury  on  Sale  of  Bond  and  Mortgage. 

A  PPEAL  from  chancery.  Bill  filed  to  set 
Ii  aside  a  contract  on  the  ground  of  usury. 
A  bond  and  mortgage  for  $3,000,  payable  in 
one  year  from  date,  with  interest  to  become 
due  half-yearly,  and  on  which  over  5  months' 

nterest  had  accrued,  were  assigned  absolutely 
by  the  holder  for  $2,600,  in  order  to  raise 
money.  The  assignment  stated  the  consider- 
ation paid  by  the  assignee  to  be  $3,000,  and 

ontained  a  covenant  that  so  much  was  due 
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and  owing  on  the  bond  and  mortgage.  At  the 
time  of  executing  the  assignment,  the  assignor 
also  executed  to  the  assignee  a  bond  with 
surety  conditioned  that  the  mortgagor  should 
should  pay  the  $8,000,  together  with  the  in- 
terest, by  the  day  appointed  for  that  purpose 
in  the  securities  assigned. 

The  Chancellor  held  that  the  transaction  was 
usurious,  and  a  meYe  device  to  evade  the 
Statute  (of  1837),  and  decreed  the  securities  to 
be  given  up  and  canceled.  On  appeal, 

The  Court  of  Errors  reversed  the  Chancellor's 
decree,  holding  that  the  transaction  was,  on 
its  face,  a  mere  sale  of  a  chose  in  action,  un- 
connected with  a  loan,  and  therefore  not 
usurious. 

Per  FRANKLIN  and  BOCKEE,  Senators  :  The 
assignee's  right  of  recovery,  upon  the  bond  of 
guaranty,  would  be  limited  to  the  actual 
amount  paid  for  the  bond  and  mortgage,  not- 
withstanding the  consideration  expressed  in 
the  assignment. 

Decree  reversed,  12  to  11. 


553*]      *HENRY  AND  PIERCE 

v. 

THE  BANK  OF  SALINA— 5  Hill,  523. 
Reported  1  Hill,  555. 

Usury — Evidence —  Witness. 

rpHE  word  "plaintiff,"  in  the  2d  and  8th  sec- 
-L  tions  of  the  Act  to  Prevent  Usury  (L.  of 
1837,  pp.  486-487),  extends  to  the  party  in  in- 
terest as  plaintiff,  though  he  may  not  be  the 
plaintiff  on  the  record. 

Accordingly,  where  in  an  action  on  a  prom- 
issory note,  the  defendant  pleaded  the  general 
issue  and  gave  notice  of  the  defense  of  usury, 
verifying  the  notice  pursuant  to  the  2d  section 
of  that  Act,  the  Court  of  Errors  held,  contrary 
to  the  opinion  of  the  Supreme  Court  on  the 
point,  that  the  defendant  might  call  and  exam- 
ine the  plaintiff  in  interest  notwithstanding  the 
suit  was  brought  in  the  name  of  another;  that 
the  offense  created  by  the  6th  section  of  the  Act, 
is  not  consummated  until  the  usury  is  actually 
received  ;  that  consequently  a  mere  agreement 
to  receive  it  would  not  render  the  party  in- 
dictable, and  therefore  he  was  not  privileged 
from  testifying. 


The  judgment  of  the  Supreme  Court  was  re- 
versed, 13  to  8 ;  but  whoever  reads  attentively 
the  opinion  of  PUTNAM,  Senator,  in  favor  of 
affirmance  will,  we  apprehend,  agree  with  him 
that  the  decision  of  the  Supreme  Court  ought 
to  have  been  affirmed. 

The  Chancellor,  in  his  opinion,  has  not  stated 
the  effect  and  principle  of  the  decision  in 
Mauran  v.  Lamb,  7  Cow.,  174,  and  the  cases 
cited  by  Senator  Putnam  to  the  same  point,  as 
they  have  been  heretofore  understood.  The 
Chancellor  seems  to  suppose  that  such  a  witness 
is  only  excused  because  he  is  called  ' '  to  make 
a  disclosure  which  would  forfeit  the  money 
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actually  lent  and  interest. "  But  the  cases  show- 
no  such  reason  for  the  privilege.  It  is  simply 
that  he  is  the  real  plaintiff  in  interest,  and 
therefore  not  bound  to  testify  at  all  for  the  de- 
fendant in  a  court  of  law,  to  any  fact  what- 
ever. It  would  seem,  then,  that  he  is  not 
included  in  the  terms  *of  the  Act,  not  [*554 
being  the  plaintiff  on  the  record.  On  that  point 
the  argument  of  Senator  Putnam  seems  unan- 
swerable. 


STEVENS  ».  WHITE— 5  Hill,  548. 

rpHIS  was  a  case  depending  on  the  construc- 
JL  tion  of  the  same  Statute,  in  which  the- 
plaintiff  called  the  indorser,  judgment  by  de- 
fault having  been  entered  against  him  to  R. 
that  he  was  plaintiff  in  interest,  and  took  the 
usury ;  and  the  same  judgment  of  reversal  wa» 
pronounced,  12  to  6  for  reversal. 


POST,  Appellant, 

v. 

THE  PRESIDENT,  &c.,   OF  THE  BANK 
OF  UTICA,  Respondents. 

Reported  8  Paiffe,  640. 

When  Mortgagor  Cannot  set  up  Usury. 

T  ANDS  were  purchased  at  a  sheriff's  sale,. 
JU  with  the  knowledge  that  they  were  cov- 
ered by  a  prior  usurious  mortgage,  and  the 
purchaser,  upon  obtaining  the  sheriff's  deed, 
filed  a  bill  in  equity  to  set  aside  the  mortgage, 
and  to  have  the  premises  cleared  of  the  incum- 
brance  ;  but  not  alleging  payment  or  offering- 
by  his  bill  to  pay  the  amount  actually  loaned, 
&c.  To  this  bill  the  defendant  demurred  upon 
that  ground. 

The  Chancellor  overruled  the  demurrer,  hold- 
ing that  the  provisions  of  the  8th  section  of  the 
Rev.  Stat.  relating  to  Usury,  and  the  4th  sec- 
tion of  the  Usury  Act  of  1837,  embraced  not 
only  the  party  to  whom  the  original  loan  was 
made  under  the  term  "  borrowed,"  but  also- 
his  sureties,  heirs,  devisees  and  personal  rep- 
resentatives, and  any  parties  claiming  the  mort- 
gaged premises  under  his  title. 

The  Court  of  Errors  held  that  those  sections 
did  not  extend  to  a  grantee  of  premises  covered 
by  an  usurious  mortgage;  that  the  term  "  bor- 
rower "  did  not  apply  to  him,  and  *that,[*555 
therefore,  he  could  not  maintain  a  suit  in 
equity  to  set  aside  the  mortgage  without  pay- 
ing or  offering  to  pay  .the  sum  actually  loaned. 
They  held  the  demurrer  well  taken,  and  or- 
dered the  bill  to  be  dismissed. 

Decree  reversed,  16  to  2. 


The  case  of  Cole  v.  Paige,  10  Paige,  583, 
was  commented  on  in  the  opinions  delivered 
by  the  Senators  in  favor  of  reversal,  and  disap- 
proved. It  may,  therefore,  be  considered  as 
doubted  and  denied,  if  not  expressly  over- 
ruled. 
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THE  PEOPLE,  ex  rel.  KANOUSE, 

v. 

THE  JUDGES  OF  THE  NEW  YORK  COM- 
MON PLEAS'—  In  Sup.  Court,  2  Den.,  197. 

Mandamus  to  Order  Cause  from  N.  Y.  C.  P.  to 
the  Circuit  Court  of  the  U.  S. 


was  an  application  to  dismiss  an  alter- 
.  native  writ  of  mandamus  requiring  the  C. 
P.  to  make  an  order  for  the  removal  of  a  cause 
in  that  court  to  the  U.  S.  Circuit  Court,  on  the 
petition  of  the  defendant  in  the  suit,  Kanouse 
setting  forth  that  the  plaintiff  ,  J.  M.  M.,  was  a 
citizen  of  N.  Y.  and  himself  a  citizen  of  N.  J. 
The  suit  was  originally  commenced  by  a  decla- 
ration in  which  the  damages  were  laid  at  $1,000. 
On  the  presentation  of  the  petition  the  Court 
of  C.  P.  allowed  the  plaintiff  to  show  by  affi- 
davit that  the  whole  amount  of  his  claim  and 
556*]  *the  matter  in  dispute  in  the  cause  did 
not  amount  to  $500,  and  afterwards  to  amend 
accordingly.  The  C.  P.  thereupon  denied  the 
motion  for  the  removal  of  the  cause  to  the  U. 
S.  Circuit,  and  Kanouse  then  applied  for  and 
obtained  the  alternative  mandamus  which  it 
was  now  moved  to  dismiss.  (Special  T.,  Feb., 
1846.)  BRONSON,  Ch.  J.,  said  that  he  was  in- 
clined to  agree  with  the  C.  P.  as  to  the  right 
of  the  party  to  show  by  affidavit  the  real 
amount  in  dispute  ;  but  that  clearly  after  the 
damages  were  reduced  below  $400,  so  that  he 
could  in  no  event  recover  more,  there  was  no 
longer  any  ground  for  removing  the  cause. 
He  said,  also  : 

"  But  there  is  another  reason  why  we  ought 
not  to  interfere.  The  courts  of  the  U.  S.  have 
power  to  issue  writs  necessary  for  the  exercise 
of  their  jurisdiction,  and  if  a  mandamus  may 
issue  for  the  purpose  of  exercising  (or  obtain- 
ing) an  appellate  jurisdiction,  then  the  writ 
should  issue  from  the  appellate  court.  The 
U.  S.  Circuit  Court  in  Tennessee  had  issued  a 
mandamus  to  a  state  court  in  a  case  like  the 
present.  (Spragginsv.  The  Co.  Court  of  Hum- 
phries, 1  Cooke,  160.)  I  am  aware  that  the 
Court  of  Appeals  in  Va.  awarded  a  mandamus 
to  an  inferior  court  in  that  State  to  compel  the 
removal  of  a  cause  into  the  Circuit  Court  of 
the  U.  S.  (4  Hen.  &  Mumf.,  173),  and  this 
court  would  do  the  same  thing  in  a  proper 
case,  if  there  was  a  necessity  for  it.  But  until 
it  shall  appear  that  the  U.  S.  courts  want  the 
power,  this  court,  he  says,  cannot  act  without 
the  appearance  of  making  an  officious  tender 
of  its  services  ;"  and  he  quashed  the  alternative 
mandamus. 

ttif  This  declaration  of  Ch.  J.  Bronson,  that 
'  '  this  court  would  do  the  same  thing  in  a 
proper  case,"  seems  very  like  reasserting  the 
proper  power  of  the  court  over  the  judicial 
decision  of  an  inferior  tribunal.  The  reason 
he  gives  for  not  interfering  in  the  case  we  do 

1.—  This  case,  belonging  properly  to  the  title  of 
mandamus  and  intended  to  have  been  included  in 
our  examination  of  cases  on  that  subject  (ante),  was 
accidentally  misplaced  :  and  we  have,  therefore, 
given  it  a  place  as  one  of  some  importance  not  only 
on  that  subject,  but  as  presenting-  a  question  it  is 
believed  entirely  new  in  our  own  State  courts, 
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not  intend  to  question  ;  but  if  the  damages  had 
not  been  reduced,  and  the  C.  P.  had,  notwith- 
standing, denied  the  petition  for  removal,  we 
cannot  doubt  that  the  Supreme  Court,  though 
not  bound  to  issue  the  writ,  on  the  ground 
stated,  might  very  properly  have  done  so.  But 
yet,  according  to  the  other  cases  of  this  descrip- 
tion decided  by  that  court,  since  the  case  of 
The  Oneida  Judges,  *we  hardly  think  [*557 
the  power  could  consistently  have  been  exer- 
cised ;  and  we,  therefore,  note  this  remark  of 
the  late  Chief  Justice  as  a  dictum  in  favor  of 
the  views  expressed  by  us  upon  his  decision  in 
the  case  of  The  People  v.  The  Dutches*  Co.  C. 
P.,  ante,  p.  352,  and  with  which  decision  the 
remark  seems  to  be  at  variance. 

(In  Gordon  v.  Longest,  16  Pet.,  97,  the  Su- 
preme Court  of  the  U.  S.  reversed  the  judg- 
ment of  the  Court  of  Appeals  of  the  State  of 
Ky.,  where  the  Circuit  Court  of  the  State  had 
refused  to  allow  the  cause  to  be  removed  to 
the  Circuit  Court  of  the  U.  S. ,  on  the  ground 
that  it  did  not  appear  to  their  satisfaction  that 
the  sum  in  controversy  exceeded  $500,  al- 
though the  sum  demanded  in  the  declaration 
was  $1,000.  M'Lean,  J.,  saying  :  "The  dam- 
ages in  the  plaintiff's  writ  give  jurisdiction  to 
the  Circuit  Court  of  the  U.  S.,  whether  it  be  an 
original  suit  in  that  court  or  brought  there  by 
petition  from  a  state  court."  He  says,  also, 
that  after  the  presentation  of  the  petition  in 
such  a  case  "it  was,  in  the  language  of  the 
(Judiciary)  Act,  the  duty  of  the  State  Court  to 
proceed  no  further  in  the  cause.  And  every 
step  subsequently  taken  in  the  exercise  of  a 
jurisdiction  in  the  case,  whether  in  the  same 
court  or  in  the  Court  of  Appeals,  was  coram 
mnjudice."  16  Pet.,  104.) 


WILL. 


PRINCE  v.  HAZLETON— 20  Johns.,  502. 

Nuncupative  Will. 

THE  Court  of  Errors  held,  in  this  case,  re- 
versing the  decisions  of  the  Surrogate  and 
of  the  Court  of  Probates,  that  a  nuncupative 
will  is  not  good  unless' it  be  made  when  the 
testator  is  in  extremis,  or  overtaken  by  sudden 
and  violent  sickness  and  has  not  time  to  make 
a  will.  And  that  the  words  "last  sickness," 
within  the  provision  of  the  Statute  (sess.  36, 
ch.  31,  sec.  14),  is  to  be  understood  last  ex- 
tremity. 


[*558 


*REID 

V. 

VANDERHEYDEN— 5  Cow.,  179,  in  E. 
In  Chancery,  Hopk.,  409. 


Will — Competency  of  Testator — Feigned  Issue — 
Quashing  Appeal. 

A  PPEAL  from  degree  of  surrogate.  S.  Van- 
J\.  derheyden,  brother  of  the  half-blood,  to 
J.  G.  V.,  the  respondent,  died  without  issue, 
but  leaving  his  wife  enciente,  and  a  will,  by 
which  he  gave  his  property  to  other  persons 
than  the  respondent ;  but  in  case  of  a  child 
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born,  then  to  his  wife  and  child  in  fee.  J.  G. 
V.  filed  a  caveat  against  the  proof  of  the  will 
of  the  deceased. 

The  surrogate  proceeded,  after  citing  the 
parties,  to  take  proofs  ;  and  before  the  decree 
was  made,  a  child  was  born.  Four  days  after 
its  birth,  the  surrogate  made  a  decree  estab- 
blishing  the  will.  J.  G.  V.  appealed  from  this 
decree. 

On  motion  to  the  Chancellor  (Sanfprd)  to 
quash  the  appeal,  on  the  ground  that  his  inter- 
est having  ceased,  he  was  no  longer  a  proper 
partv  to  the  cause,  the  motion  was  overruled, 
and  "the  Chancellor  awarded  an  issue  to  try  the 
question  of  the  sanity  of  the  testator,  more 
than  15  days  having  elapsed  from  the  time  of 
making  the  first  order.  On  appeal  to  the  Court 
of  Errors  from  the  last  order,  awarding  the 
issue, 

The  Court  of  Errors  held  that  the  first  order 
was  so  connected  with  the  last,  that  it  was 
examinableby  the  court,  although  not  appealed 
from  within  the  15  days. 

The  court  also  held  that  the  Chancellor 
should  have  quashed  the  appeal ;  that  a  person 
having  no  interest  in  the  subject  matter  of  a 
suit,  cannot  be  a  party  in  any  court ;  and  if 
he  have  an  interest  at  the  commencement  of  a 
suit,  and  that  interest  ceases,  the  right  to  prose- 
cute further,  or  to  appeal,  also  ceases ;  that 
the  child  and  its  mother  took  the  whole  estate 
by  the  will  ;  or  if  that  were  set  aside,  then 
they  took  it  as  dowress  and  heir  at  law. 

The  order  of  Chancellor  8.  for  afeigrved  issue, 
ioas  accordingly  annulled  and  vacated,  without 
costs  below  to  either  party,  and  the  appeal  ordered 
to  be  quashed. 

559*]  *It  was  also  held,  that  the  declaration 
or  order  of  a  surrogate,  upon  establishing  a 
will,  that  each  party  should  pay  his  own  costs, 
is  not  the  subject  of  an  appeal.  1.  Because 
this  was  not  a  decree  in  form.  2.  Because  a 
surrogate  having  no  power  in  such  case  to 
award  costs  or  decree  in  form  for  costs,  it  is 
coram  non  judice  and  void  without  reversal  on 
appeal  ;  and  that  even  if  there  were  an  interest 
in  the  costs  merely,  that  would  not  give  the 
party  a  right  of  appeal  in  regard  to  any  other 
matter. 


WATTS  AND  LEROY,  Appellants, 

v. 

PUBLIC  ADMINISTRATOR  IN  THE  CITY 
OF  N.  Y.— 4  Wend.,  168. 

Execution  of  Will  of  Personal  Estate  before  the 

Revised  Statutes. 

rpHE  testator,  John  G.  Leake,  died,  leaving  a 
-L  paper  drawn  up  by  himself,  with  his  name 
in  the  beginning  of  it,  in  a  fair  hand,  engrossed 
on  conveyancing  paper,  with  a  seal  attached 
thereto,  with  a  disposition  of  both  real  and 
personal  estate  to  a  large  amount,  manifesting 
deliberation  and  foresight  in  its  provisions  ; 
this  testamentary  paper  was  found  in  an  iron 
chest  among  his  valuable  papers,  without  sig- 
nature, having  an  attestation  clause  not  wit- 
nessed. 

The  appellants.  Watts  and  Le  Roy,  named 
as   executors,,  propounded   it  as  a  will,   and 
applied  for  letters  testamentary. 
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The  surrogate  held  it  an  incomplete  testa- 
mentary paper,  and  rejected  it  as  a  will,  and 
committed  the  administration  to  the  public 
administrator.  On  appeal,  the  Chancellor  af- 
firmed the  decision  of  the  surrogate.  But, 

The  Court  of  Errors  held,  that  this  instru- 
ment, so  prepared  by  the  testator,  though  not 
formally  executed,  was  a  good  and  valid  will 
of  the  personal  estate  therein  mentioned,  ac- 
cording to  the  common  law,  as  generally  un- 
derstood and  received  in  England  and  this 
country  Apr.  19,  1775,  when  the  common  law 
was  adopted  as  a  part  of  the  law  of  the  State. 

Decrees  of  Surrogate  and  Chancellor  reversed, 
17  to  9. 


._  lince  Jan.  1,  1830,  by  Revised  [*56O 
Statutes,  a  will  of  personal  as  well  as  real 
estate  is  void,  unless  subscribed  at  the  end  of 
the  will,  in  the  presence  of  at  least  two  attest- 
ing witnesses.  ' 

JACKSON,  ex  dem.  BROWN, 

BETTS— 6  Wend..  173. 

In  S.  Ct.,  9  Cow.,  208. 
Will — Revocation — Evidence. 

p  JECTMENT  by  plaintiffs  as  devisees,  and 
S-l  not  as  heirs,  of  Benajah  Brown,  on  a  joint 
and  several  demise  from  all  and  each  of  the 
plaintiffs. 

The  plaintiffs  proved  that  a  will,  devising  to 
them  the  premises  in  question,  had  been  duly 
executed,  and  was  in  the  custody  of  the  testa- 
tor for  five  years  afterwards,  and  within  ten 
months  previous  to  his  decease,  but  could  not 
be  found  after  his  death.  The  defendants 
proved,  that  after  having  made  his  Will,  the 
testator  upon  some  occasion  took  certain  pa- 
pers out  of  his  desk,  where  he  kept  all  his  val- 
uable papers,  and  burnt  the  papers  taken  out, 
but  without  showing  that  the  will  was  among 
them  or  had  ever  been  there.  The  Supreme 
Court  held  th»t  it  was  not  sufficient  evidence 
to  go  to  the  jury,  upon  the  question  of  revoca- 
tion, even  in  connection  with  the  fact  that  the 
will  could  not  be  found  at  the  testator's  death  ; 
nor  should  counsel  be  allowed  to  urge  these 
matters  to  the  jury  as  evidence  from  which 
they  might  infer  a  revocation.  On  writ  of 
error, 

The  Court  of  Errors  held,  that  upon  the 
foregoing  state  of  evidence,  the  legal  presump- 
tion was  that  the  testator  had  destroyed  it 
animo  revocandi,  although  it  appeared  that 
within  a  fortnight  before  his  death  he  applied 
to  a  scrivener,  who  had  drawn  a  codicil,  to 
draw  another  codicil  to  his  will ;  which,  how- 
ever, was  not  drawn,  nor  was  the  will  itself 
produced  to  the  scrivener  at  the  time.  The 
will  in  this  case  was  made  in  1816,  and  of 
course  not  affected  by  the  provisions  of  the 
Revised  Statutes  upon  the  subject. 

It  seems  to  have  been  heid,  also,  that  a 
duplicate  will,  in  the  hands  of  a  third  person, 
would,  under  such  circumstances,  *be  [*oGl 
considered  as  revoked  and  annulled  by  the 
destruction  or  non-production  of  that  in  the 
hands  of  the  testator. 

Chancellor    WALWORTH,    in    his    opinion, 

maintains  that  the  declarations  of  the  testator, 
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in  his  last  illness,  are  admissible  to  show  that 
the  testator  had  destroyed  it,  or  that  it  was 
still  in  existence,  sed  qu.;  but  that  evidence  of 
the  relative  situation,  in  point  of  property,  of 
the  testator's  children,  is  inadmissible  in  sup- 
port of  the  presumption  of  the  revocation  of  a 
will,  where  there  is  no  change  in  the  circum- 
stances of  the  children,  between  the  making 
and  alleged  revocation. 

Judgment  reversed. 


McCARTEE,  Executor,  &c.,  of  PHILIP  JACOBS, 

v. 

THE    ORPHAN    ASYLUM    SOCIETY— 9 
Cow.,  420. 

Opinion  of  Jones,  Cft.,  9  Cow.,  440. 

Devise  of  Heal  Estate  to  Corporation. 
"DILL  against  executors  for  devise  and  legacy. 

The  testator,  Philip  Jacobs,  seised  of  real 
estate,  devised  that  if,  at  his  death,  he  should 
have  a  child  living,  the  rents  and  profits  should 
be  received  by  his  executors  and  applied  to  the 
support,  &c.,  of  the  child,  the  surplus  to  be 
invested  in  stock,  to  accumulate  and  be  paid 
over  to  the  child  at  21,  or  marriage.  He  gave 
all  the  residue  of  his  real  and  personal  estate, 
after  payment  of  legacies  and  other  bequests, 
to  "The  Orphan  Asylum  Society  in  the  City 
of  N.  Y."  (a  corporation),  the  bequest  to  take 
effect  immediately  after  debts  and  legacies 
were  paid,  if  he  should  leave  no  child  ;  or  if 
he  should  leave  a  child,  then  upon  the  child's 
death,  intermarriage,  or  attaining  21.  The 
will  then  gave  to  his  executors,  all  his  real 
estate,  subject  to  the  trusts  aforesaid  ;  and 
declared  his  will  to  be,  that  when  such  child 
should  attain  21,  or  marry,  his  real  estate 
should  be  sold  by  his  executors,  and  one  half 
of  the  proceeds  paid  to  the  child,  if  it  should 
attain  21,  or  marry.  The  testator  died  seised, 
and  a  posthumous  child  was  born  to  him, 
which  died  before  21,  and  unmarried. 
562*]  *The  Chancellor  (Jones)  held  that  the 
devise  to  the  Corporation  of  the  Orphan  Asy- 
lum, was  a  trust  in  the  executors,  and  that 
though  a  devise  directly  to  a  corporation  mav 
be  void  by  the  Statute  of  Wills  (1  R.  L.,  364), 
yet  a  devise  to  a  natural  person  was  good. 
That  the  trust  should  not  fail  for  want  of  trust- 
ee, if  there  were  not  appointed  such  trustees  ; 
and  that  the  court  would,  in  such  case  appoint 
one.  He  also  held  that  the  Act  of  Incorpora- 
tion authorized  the  Orphan  Asylum  to  take 
real  estate  by  devise  under  the  power  to  take 
lands  by  purchase. 

On  appeal  from  that  part  of  his  decree, 

The  Court  of  Errors,  however,  held  that  the 
devise  to  the  Corporation  was  direct  on  the 
death  of  the  child,  and  not  a  trust  for  the  Cor- 
poration. The  will  was,  therefore,  held  void 
as  to  the  real  estate,  within  the  Statute  of 
Wills. 

It  was  also  held  that  the  charter  of  the  Com- 
pany authorizing  them  to  take  lands  by  pur- 
chase, did  not  authorize  them  to  take  by  devise; 
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but  that  the  word  "  purchase"  should  be  taken 
in  its  restricted,  popular  sense,  and  not  in  its 
broadest  legal  signification. 

Judgment  reversed,  accordingly. 


STEWART'S  EXECUTORS 

v. 
LISPENARD  ET  AL.—  26  Wend.,   255,  326. 

Capacity  of  Imbecile  Testatrix  to  make  a   Valid 
Witt. 

THE  questions  decided  in  this  case,  upon  the 
will  of  Alice  Lispenard,  depend  so  much 
upon  matters  of  fact,  that  we  should  hardly  be 
justified  in  stating  them  at  large  ;  the  only 
principle  of  law  asserted  by  the  decision  being 
one  that  can  hardly  be  called  tangible,  and  so 
indefinite  and  evanescent,  indeed,  as  to  baffle 
anything  like  exactness  in  its  terms,  or  cer- 
tainty in  its  application. 

The  Court  of  Errors,  however,  upon  the 
strength  of  it,  reversed  the  decision  of  three 
subordinate  tribunals  —  the  Surrogate,  the  Cir- 
cuit Judge  of  the  First  Circuit,  and  of  the  Chan- 
cellor —  who  all'concurred  that  the  evidence  in 
the  *case  established  a  clear  case  of  [*563 
mental  incapacity  existing  from  childhood,  so 
as  to  incapacitate  her  from  making  a  will,  or 
understanding  the  nature  of  it  ;  still  less  of 
comprehending  its  dispositions. 

The  Court  of  Errors  seems  to  have  held  that 
mere  imbecility  of  mind,  be  it  ever  so  near  the 
boundaries  of  idiocy,  is  no  disability  to  making 
a  will,  if  the  party  had  been  born  so,  and  has 
not  fallen  into  such  a  state  of  mind  from  sick- 
ness, age,  grief  or  other  accident,  so  as  to 
wholly  lose  his  understanding  ;  and  will  not 
incapacitate  persons  of  full  age,  who  are  not 
insane  or  idiots,  in  the  strict  sense  of  the  legal 
terms.  Such  imbeciles,  a  nativitate,  may, 
under  certain  circumstances,  make  a  will,  if 
it  be  a  proper  will  in  itself,  and  in  favor  of  a 
suitable  devisee,  and  such  an  one  as  a  sane 
person  might  possibly  have  made. 

As  to  the  question  of  fact  in  the  case,  upon 
which  the  Court  of  Errors  passed,  they  may 
have  been  right  ;  but  if  so,  it  would  seem  to 
have  been  well  maintained  by  Mr.  Justice 
Bronson,  that  the  proper  decree  was  to  reverse 
the  decrees  of  the  courts  below,  and  to  award 
a  feigned  issue.  But  the  court,,  by  a  vote  of  11 
to  8,  refused;  and  held  that  the  decree  should 
be  of  reversal,  and  ordering  the  will  to  be 
admitted  to  probate,  &c.,  and  declaring  the 
testatrix  at  the  time  of  making  her  will,  to 
have  been  of  sound  mind  and  memory,  and 
capable  of  disposing  of  her  property  by  will  ; 
which  was  accordingly  done,  by  a  vote  of  12  to  5. 


the  case  of  Blanchard  v.  Nestle,  3 
Den.,  37,  this  decision  is  adopted  by  the  Su- 
preme Court  in  its  full  extent  ;  and  the  decis- 
ion in  that  case  is  expressly  put  on  the  same 
ground,  with  some  expression  of  approbation 
by  Mr.  Justice  Jewett,  who  delivered  the  opin- 
ion of  the  court. 
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WAGER — WRIT  OK  ERROR. 


*WAGER. 


YATES  v.  FOOT—  12  Johns.,  1. 
In  S.  Ct.,  11  Johns.,  23. 

Wager-—  Pleading. 

THIS  was  an  action  against  the  stakeholder 
of  a  bet  made  upon  the  result  of  a  state 
election. 

The  Supreme  Court  held  that  the  wager  was 
illegal,  as  contrary  to  public  policy,  and  the 
loser  might  recover  back  his  deposit  from  the 
stakeholder. 

The  Court  of  Errors  held  that  the  wager 
was  illegal,  but  that  no  action  lay  by  the  loser 
to  recover  back  his  deposit  from  the  stake- 
holder, all  parties  being  inparidelicto,  though 
the  loser  had  given  the  stakeholder  notice  not 
to  pay  the  money  to  the  winner  ;  and  accord- 
ingly reversed  the  judgment. 


question  was  raised  as  to  the  suit 
being  brought  by  the  proper  party,  the  stake- 
holder having  received  the  money  from  an 
agent,  and  knowing  nothing  of  the  principal. 
But  the  Court  of  Errors  held  that  if  the  action 
could  be  sustained,  it  was  well  enough  brought 
by  the  principal,  on  whose  account  the  wager 
had  been  deposited. 


565*] 


*WRIT  OF  ERROR. 


In  re  CLASON 

«• 
SHOTWELL— 12  Johns.,  31. 

In  S.  Ct.,  10  Johns.,  304. 

To  what  Writ  of  Error  will  lie— Forcible  En- 
try and  Detainer. 

THE  Court  of  Errors  held,  in  this  case,  that 
the  decision  of  the  Supreme  Court  on  a 
prosecution  for  a  forcible  entry  and  detainer, 
where  no  return  could  be  obtained  to  a  certio- 
rari,  by  reason  of  the  death  of  the  justice  of 
the  peace  before  the  record  was  made  out, 
and  the  Supreme  Court  had  investigated  the 
facts  on  affidavits,  and  awarded  a  restitution, 
might,  on  a  writ  of  error  to  the  Court  of 
Errors,  be  reviewed  upon  the  evidence  pre- 
sented to  the  court  below. 

They  also  also  held,  that  every  final  or 
definitive  sentence  or  decision  of  the  Supreme 
Court,  by  which  the  merits  of  a  cause  are  set- 
tled or  determined,  although  such  sentence 
or  order  is  not  technically  a  judgment  or  the 
proceedings  are  not  capable  of  being  enrolled 
so  as  to  constitute  what  is  technically  called  a 
record,  is  a  judgment,  within  the  meaning  of 
of  the  Constitution  of  this  State,  and  is  sub- 
ject to  the  appellate  jurisdiction  of  the  Court 
of  Errors. 

Aliter,  as  to  the  interlocutory  orders  of  the 
Supreme  Court. 

£39"  The  expression  of  the  clause  of  the 
Constitution  referred  to  is,  ' '  when  a  writ  of 
error  shall  be  brought  on  a  judgment  of  the 
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Supreme  Court."    (Art.  5  of  Const,  of  1821, 
sec.  1.) 

In  the  Constitution  of  1846  (Art.  6,  sec.  25) 
is  contained  the  following  provision  in  respect 
to  the  jurisdiction  of  the  Court  of  Appeals  : 

Sec.  25.  "The  Legislature,  at  its  first  ses- 
sion after  the  adoption  of  this  Constitution, 
shall  provide  for  the  organization  of  the  Court 
of  Appeals,  and  for  transferring  to  it  the  busi- 
ness pending  in  the  Court  for  the  Correction 
of  Errors,  *and  for  the  allowance  of  [*566 
writs  of  error  and  appeals  to  the  Court  of  Ap- 
peals, from  the  judgments  and  decrees  of  the 
present  Court  of  Chancery  and  Supreme  Court, 
and  of  the  courts  that  may  be  organized 
under  this  Constitution."  Section  21st  of  the 
same  article  provides  that  "the  Legislature 
may  authorize  the  judgments,  decrees  and  de- 
cisions of  any  local,  inferior  court  of  record, 
of  civil  original  jurisdiction,  established  in  a 
city,  to  be  removed  for  review  directly  into  the 
Court  of  Appeals." 

The.  Judiciary  Act  of  May  12,  1847  (sec.  8) 
provides  that  "the  Court  of  Appeals,  shall 
have  full  power  to  correct  and  redress  all 
errors  that  have  happened  or  may  happen  in 
the  Present  Supreme  Court  and  Court  of  Chan- 
cery, and  that  may  happen  in  the  Supreme 
Court  organized  by  this  Act,  &c."  Section  10 
provides  that  "the  court  shall  examine  all 
errors  that  shall  be  assigned  or  found  in  any 
record  brought  from  the  present  Supreme 
Court,  or  in  any  process  or  proceeding  touch- 
ing the  same,  or  in  any  record  of  the  Supreme 
Court  organized  by  this  Act ;  and  shall  reverse 
or  affirm  any  such  judgment,  or  give  such 
other  judgment  as  the  law  may  require." 

The  jurisdiction  of  the  Court  of  Appeals 
seems  under  these  provisions  to  remain  as  to 
writs  of  error  from  the  new  Supreme  Court 
or  other  courts,  the  same  as  that  of  the  Court 
of  Errors  under  the  Constitution  of  1821. 


HOUGHTON  s.  STARR— 4  Wend.,  175. 
Dismissal  of  Writ  of  Error. 

IN  this  case,  the  defendant  brought  a  writ 
of  error  for  several  defects  in  the  record. 
1.  The  verdict  was  defective,  the  damages 
found  by  the  jury  exceediag  the  damages  laid 
in  the  declaration.  2.  The  judgment  was 
entered  for  the  damages  and  costs,  only  in 
an  action  of  debt,  thus  giving  damages  and 
costs  where  no  debt  was  found.  3.  The  judg- 
ment was  general  against  the  defendant  in- 
stead of  special,  by  exempting  him  from  im- 
prisonment, after  a  plea  of  an  insolvent  dis- 
charge confessed  by  plaintiff  ;  but 

*TJie  Court  of -Errors  dismissed  the  [*567 
writ  of  error,  with  costs,  on  the  ground  that  the 
party  might  have  obtained  relief  in  the  court 
below,  if  he  had  sought  it  there  : 

And  this,  although  it  was  shown  that  after 
the  entry  of  the  judgment,  and  before  the 
suing  out  of  the  writ  of  error,  the  defendant 
below  applied  to  the  Supreme  Court  to  set 
aside  the  proceedings  of  the  plaintiff  for  irreg- 
ularity ;  but  it  did  not  appear  that  he  had  asked 
for  a  correction  of  the  specific  error,  relied  on 
for  a  reversal  of  the  judgment. 
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THE  PEOPLE,  ex  rel.  DYCKMAN, 

«. 

THE    TRUSTEES    OF    BROOKLYN  — 13 
Wend.,  180. 

InS.  Ct.,  1  Wend..  318. 
Dismissing   Writ  of  Error. 

rpHIS  was  an  application  on  motion  for  a  per- 
-L  emptory  mandamus  to  the  trustees  of  Brook- 
lyn, to  compel  them  to  file  a  report  of  Com- 
missioners of  Assessment  and  Estimate,  and 
obtain  a  confirmation  of  the  same,  and  to  have 
the  damages  which  had  been  awarded,  duly 
assessed,  &c. 

The  Supreme  Court  refused  to  issue  the  per- 
emptory mandam us,  as  the  relator  did  not  show 
a  complete,  but  only  an  inchoate  right,  and 
therefore  was  not  entitled  to  a  mandamus; 
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that  this  writ  will  not  be  allowed,  unless  there 
is  no  other  specific  remedy,  and  the  court, 
therefore,  left  the  party  to  his  remedy  by 
action. 

The  relator  brought  a  writ  of  error  on  this 
refusal  of  the  Supreme  Court  to  issue  the  per- 
emptory mandamus.  A  motion  was  made  on 
the  part  of  the  Trustees,  to  dismiss  it  as  irreg- 
ularly and  prematurely  brought. 

The  Court  of  Errors,  accordingly,  dismissed 
the  writ  of  error,  holding  that  a  writ  of  error 
does  not  lie  upon  the  refusal  of  the  Supreme 
Court  to  grant  a  peremptory  mandamus,  when 
application  is  made  on  motion — that  it  lies 
only  for  the  relator,  when  judgment  is  pro- 
nounced after  issue  joined,  upon  plea  of  de- 
murrer interposed  upon  the  coming  in  of  the 
return  to  the  alternative  mandamus ;  and  the 
writ  of  error  was  accordingly  dismissed. 
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(The  following1  reversals  are  contained  in  the  3d 
volume  of  Denio,  not  issued  until  too  late  to  be  in- 
corporated in  the  body  of  this  work.) 

WAYDELL  ET  AL.  v.  LUER— 3  Den.,  410. 
In  S.  Ct.,  5  Hill,  448. 

Note  by  Individual  Partner  Given  after  Dissolu- 
tion by  one  Partner  for  Partnership  Debt — 
Accepted  as  Payment — Remaining  Partners 
Discharged — So  of  Notes  of  Individual  Part- 
ner and  of  Third  Party. 

TERROR  to  the  Supreme  Court.  Luer,  plaint- 
-Ej  iff  in  error,  sued  Cort,  Waydell  and  Un- 
derbill, in  the  N.  Y.  C.  P.  in  assumpsit.  The 
defendants  had  been  partners  under  the  name 
of  N.  Cort  &  Co.,  for  a  year,  ending  in  Jan., 
1838,  when  they  dissolved,  and  made  an  as- 
signment for  the  benefit  of  their  creditors. 
The  trustees  not  acting,  Cort  was  left  in  pos- 
session of  the  partnership  effects,  and  acted  in 
the  adjustment  of  its  affairs.  During  the  part- 
nership, Luer  lent  the  firm  $1,700,  for  which 
he  took  their  note,  payable  Feb.  7,  1838. 
When  this  note  became  due,  which  was  after 
the  dissolution,  the  plaintiff  made  an  adjust- 
ment with  Cort,  of  the  amount  due  on  the 
note,  and  took  Cort's  own  notes,  two  for  $500 
at  nine  months,  and  one  for  $556  at  four 
months,  and  as  the  witness  who  proved  the 
transaction  said  he  believed — some  other  per- 
son's note,  and  some  money  to  the  amount  of 
over  $100  ;  and  the  plaintiff  then  gave  up  to 
Cort  the  note  of  the  firm,  for  the  $1,700  above 
mentioned.  Cort  was  credited  on  the  books 
of  the  firm  with  the  amount  of  the  debt,  as 
though  paid  by  him  individually.  The  notes 
of  Cort,  after  several  renewals  and  payments, 
were  reduced  to  $500,  in  Aug.,  1840,  when 
Cort,  at  Luer's  instance,  gave  him  a  note 
signed  with  the  name  of  the  firm,  payable 
Feb.  7,  1841,  for  the  amount,  which  was  pro- 
duced at  the  trial.  There  was  evidence  tend- 
ing to  show  that  Waydell  knew  of  Cort's  notes 
having  been  taken  for  the  original  debt  by  the 
plaintiff. 

Upon  these  facts,  the  defendants  W.  and  U. , 
5G7b*]  Cort  having  *suffered  judgment  by 
default,  requested  the  court  to  charge  the  jury 
that  they  must  determine  whether  the  plaint- 
iff, after  the  dissolution  of  the  firm,  took  Cort's 
own  notes,  the  note  of  a  third  party,  and  a 
sum  of  money  in  payment  of  his  debt,  and 
gave  up  the  partnership  note ;  and  if  he  did 
so,  without  any  reservation  "of  his  claim  on 
the  other  partners,  that  his  acceptance  of  the 
notes  and  money  was  a  discharge  and  release 
of  the  other  partners,  Waydell  and  Underbill. 
But  the  court,  on  the  contrary,  charged  the 
jury,  that  the  settlement  between  Luer  and 
Coft  could  not  operate  to  release  them  except 
so  far  as  the  notes  of  Cort  were  paid  ;  that  the 
jury  must  disregard  the  settlement,  and  that 
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the  plaintiff  was  entitled  to  go  back  to  the- 
original  loan,  and  recover  of  all  the  partners 
the  balance  remaining  unpaid.  The  jury 
found  accordingly  ;  and  the  court  having  con- 
firmed the  verdict,  error  was  brought  to  the 
Supreme  Court,  where  the  judgment  of  the  C. 
P.  was  affirmed.  Error  was  then  brought  to- 
this  court. 

A  written  opinion  was  delivered  in  favor  of 
reversal  by  Senator  LOTT,  who  states  the  ques- 
tion as  follows:  "The  material  question  in 
this  case  is,  whether  a  partnership  debt  can 
be  discharged  by  the  negotiable  note  of  one  of 
the  partners  given  after  notice  of  the  dissolu- 
tion of  the  partnership,  and  received  by  the- 
creditor  as  payment  and  in  satisfaction."  And 
he  held  that  it  was,  under  the  circumstances 
of  this  case,  and  upon  the  weight  of  authori- 
ties in  England  and  in  this  State,  a  complete- 
discharge  of  the  other  partners.  He  main- 
tains that  the  case  of  Arnold  v.  Camp,  12 
Johns.,  409,  fully  sustained  that  doctrine  ; 
and  observes  that  it  was  cited  in  Frisbie  v. 
Larned,  21  Wend.,  450,  by  the  very  judge 
who  in  this  case  repudiated  it.  "  Indeed,"  he 
says,  "  that  case  was  universally  acquiesced  in 
in'this  State,  until  1841,  when  it  was  first  ques- 
tioned in  the  case  of  Cole  v.  Sackett,  1  Hill, 
516.  I  do  not  deem  ft  necessary  to  refer  to> 
the  opinion  of  judges  in  England  on  the  point 
further  than  to  say  it  was  finally  held  in  1834, 
in  Thompson  v.  Perckal,  5  Barn.  &  Adol.,  925, 
that  a  partnership  debt  might,  by  agreement, 
be  discharged  by  the  acceptance  of  the  sole  lia- 
bility of  one  of  the  partners  only.  He  says  : 
*"I  am  clearly  of  opinion  that  the  [*567c 
doctrine  of  nudum  pactum  is  not  applicable  to 
the  present  case." 

GARDNER,  President,  delivered  an  oral  opin- 
ion in  favor  of  reversal  upon  the  grounds 
taken  by  Senator  Lott. 

PORTER,  Senator,  delivered  a  written  opin- 
ion in  favor  of  affirming  the  decision  of  the 
Supreme  Court. 

TALCOTT,  Senator,  delivered  an  opinion  in 
favor  of  reversal,  but  upon  an  entirely  distinct 
ground  from  that  taken  by  the  Senator  and  the 
President,  as  to  which  he  dissented,  and  held 
with  the  Supreme  Court.  "  that  if  the  note  of 
a  third  person  had  not  formed  a  part  of  the 
consideration  of  the  agreement  or  settlement, 
that  the  original  liability  of  the  whole  firm 
would,  in  that  case,  have  remained  unchanged." 
He  says  (p.  425) : 

"The  proposition  which  the  defendant's 
counsel  desired  the  court  to  affirm  in  its^ 
charge,  assumed  that  there  was  evidence  tend- 
ing to  show  that  the  note  of  a  third  person  was 
transferred  by  Cort  to  the  plaintiff,  on  account 
of  the  copartnership  debt,  upon  the  adjust- 
ment, when  he  gave  his  individual  notes. 
There  was  some  evidence  to  that  effect.  But 
the  court  refused  to  charge  in  the  manner  re- 
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quested,  and,  on  the  contrary,  instructed  the 
jury  to  disregard  the  settlement,  and  that  the 
plaintiff  was  entitled  to  go  back  to  the  original 
loan,  and  recover  of  all  copartners  the  balance 
unpaid.  Under  the  testimony  in  this  case,  I 
think  the  jury  would  have  been  authorized  to 
find  that  the  note  of  a  third  party  was  deliv- 
ered by  Cort  to  the  plaintiff,  and  that  he  agreed 
to  accept  that  and  the  notes  of  Cort,  and  the 
money,  '  in  settlement,'  or  satisfaction  of  the 
partnership  debt,  and  that  their  note  was  at 
the  same  time  given  up  to  be  canceled.  If 
these  facts  had  been  so  found  by  the  jury,  no 
recovery  could  have  been  had  against  the 
plaintiff  in  error. 

The  judge,  therefore,  should  have  charged 
as  requested  upon  these  points." 

JOHNSON,  Senator,  concurred  with  these 
views  of  Senator  Talcott,  in  a  written  opinion 
in  favor  of  reversal.  HAND,  Senator,  also  con- 
curred substantially  with  the  opinion  of  Sena- 
tor Talcott. 

The  judgment  was  reversed,  by  a  vote  of  12  for 
reversal  and  5  for  affirmance. 


567d*]  *jt^"  It  would  seem  clear  that  this 
reversal  is  to  be  placed  on  the  ground  of  Sen- 
ator Talcott,  and  the  question  whether  such  a 
"  settlement,"  taking  the  note  of  one  partner 
only,  and  delivering  up  the  partnership  notes, 
is  a  discharge  of  the  other  partners,  must  be 
regarded  as  still  unsettled. 


KEVIN 

v. 

LADUE  ET  AL.,  Overseers  of  the  Poor,  &c. — 
3  Den.,  437-451. 

Act  against  Selling  Liquors — Ale  and  Strong 
Beer — "Strong  and  Spirituous  Liquors  " — Ad- 
missions of  Defendant. 

TERROR  from  the  Supreme  Court.  Ladue 
J-J  and  Nelson,  as  Overseers  of  the  Poor  of 
P.,  in  Putnam  Co.,  sued  Nevin  before  a  jus- 
tice of  the  peace  in  debt,  for  the  penalty  of 
$25,  for  "  selling  strong  or  spirituous  liquors 
in  a  less  quantity  than  five  gallons  at  a  time, 
without  having  a  license  therefor,  contrary  to 
1  R.  S.,  680,  sec.  15."  The  return  of  the  jus- 
tice states,  that,  "on  the  trial,  the  defendant 
being  charged  by  the  plaintiffs  with  the  sale  of 
ale,  strong  beer,  or  fermented  beer,  without  a 
license  therefor,  confesses  the  charge  in  per- 
son, and  claims  it  is  not  prohibited  by  statute." 
The  justice  rendered  judgment  for  the  plaint- 
iffs, for  the  penalty,  whereupon  the  defendant 
brought  a  certiorari  to  the  C.  P.,  which  af- 
firmed, and  he  then  brought  error  to  the  Su- 
preme Court. 

JEWETT,  J.,  delivered  the  opinion  of  the 
court,  who  says  : 

"  If  ale  or  strong  beer  answers  the  descrip- 
tion of  strong  or  spirituous  liquors,  the  action 
was  well  sustained.  I  am  unable  to  entertain 
a  doubt  but  that  they  come  within  the  defini- 
tion of  strong  or  spirituous. liquor.  Both  are 
intoxicating  liquors.  Beer  is  defined  by  Web- 
ster to  be  '  a  spirituous  liquor  made  from  far- 
inaceous grain,  &c.'  The  manufacture  of  beer 
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and  its  use  as  an  intoxicating  drink  are  of  very 
high  antiquity.  Herodotus  tells  us  that,  owing 
to  the  want  of  wine  the  Egyptians  drank 
liquors  fermented  from  barley.  (Lib.  2,  ch. 
77.)  That  the  Legislature  intended  by  the  15th 
section  to  prohibit  the  sale  of  all  intoxicating 
liquors,  I  think  is  strongly  indicated  by  the 
provision  of  the  29th  section.  It  enacts  that 
'  no  person  shall  be  subject  to  be  prosecuted  by 
virtue  of  the  provisions  of  this  title,  for  selling 
metheglin,  currant  wine,  cherry  wine  or  cider.' 
This  operates  as  an  *exception  to  the  [*567<? 
prohibition  in  the  15th  section.  It  is  urged 
that  '  strong  or  spirituous '  meant  only  such 
liquors  as  are  produced  by  distillation.  Why, 
if  this  were  so,  was  it  necessary  to  insert  the 
29th  section,  as  neither  of  the  kinds  of  liquor 
there  specified  are  produced  by  distillation  1 " 
Judgment  affirmed. 

From  this  judgment  the  defendant  brought 
error  to  this  court. 

THE  CHANCELLOR  delivered  the  decision  of 
the  court,  in  an  opinion  of  fourteen  pages,  in 
which  those  curious  in  such  researches  will 
find  a  history  of  ale,  beer  and  wine,  from 
about  the  hour  of  Adam's  expulsion  from  the 
garden  of  Eden  even  unto  this  day.  And  not 
only  of  those  but  of  all  the  other  strong  drinks 
in  use,  among  nearly  all  the  nations  of  the 
earth  where  such  things  have  been  invented. 
Nor  is  this  all  ;  he  also  gives  us  an  amusing 
and  edifying  account  of  the  anti-temperance 
habits  of  the  Egyptian,  Nubian  and  Abyssi- 
nian monkeys,  who  make  themselves  beastly 
drunk  upon  a  liquor  known  among  those  na- 
tions (not  the  monkeys)  by  the  name  of  bovza  ; 
the  monkey  name  we  are  sorry  to  say  is  not 
mentioned.  This  liquor,  he  informs  us,  how- 
ever, is  made  by  fermenting  barley  and  other 
farinaceous  grains  with  water,  but  without 
malting  the  grain  ;  and  that  the  monkeys  are 
so  fond  of  it,  that  it  is  sometimes  used  to 
catch  them ;  from  which,  it  would  seem  that 
they  have  not  yet  arrived  at  any  degree  of  per- 
fection in  manufacturing  it  themselves.  This 
is  perhaps  fortunate,  as  the  Chancellor  states 
that  they,  "like  the  bipeds  they  are  apt  to 
imitace,  are  inclined  to  partake  of  the  pleas- 
ures of  the  inebriating  cup,  without  duly  con- 
sidering the  consequences.  To  effect  his  ob- 
ject, the  monkey-catcher  places  a  vessel  filled 
with  bouza  at  the  foot  of  the  tree  on  which  the 
animals  are  gamboling,  and  then  watches  at  a 
distance  until  they  come  down  to  regale  them- 
selves to  intoxication.  And  we,  who  have 
seen  the  effects  of  similar  proceedings  else- 
where, can  readily  imagine  what  is  the  inevit- 
able result  of  this  stratagem  to  the  bouzy  mon- 
keys." 

After  about  thirteen  pages  upon  this  and 
similar  histories,  which  will  be  found  a  perfect 
encyclopaedia  upon  the  subject  of  strong  liq- 
uors, he  comes  to  this  conclusion  : 

*"  The  term  'strong  waters,'  as  used  [*567/ 
in  Cromwell's  Statute,  and  in  the  Stat.,  26 
Geo.  II.,  ch.  31,  was  entirely  different  in  its 
meaning  from  the  term  '  strong  drink, 'as used 
in  King  James'  translation  of  the  Bible,  and 
from  the  term  '  strong  liquor,'  as  used  in  the 
Colonial  Act  of  1713,  and  other  subsequent 
statutes,  to  denote  any  intoxicating  beverage, 
produced  either  by  fermentation  or  distilla- 
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tion.  I  have,  therefore,  no  doubt  that  the  Re- 
vised Statutes  prohibited  the  selling  by  retail 
of  ale  and  porter  and  every  other  kind  of  beer 
which  was  subject  to  the  excise  duty  under  the 
Statutes  in  England,  and  under  the  Colonial 
Act  of  1718.  And  if  the  plaintiff  in  error  ad- 
mitted that  he  had  been  guilty  of  such  an 
offense,  the  judgment  of  the  justice  was  right 
and  properly  affirmed  by  the  Supreme  Court." 

(As  if  our  Legislature,  before  passing  the  Act 
in  question  in  the  Revised  Statutes,  had  studied 
all  those  histories  and  statutes  referred  to  by 
the  learned  Chancellor,  and  legislated  with  a 
sole  reference  to  all  that  heap  of  learning,  in- 
stead of  using  the  words  in  its  popular  sense, 
as  they  most  unquestionably  did,  and  in  refer- 
ence to  which  penal  statutes  are,  above  all,  to 
be  construed  when  it  gives  them  a  stricter  con- 
struction !  Whether  the  popular  sense  would 
enlarge  or  restrict  their  meaning  in  the  pres- 
ent case,  we  have  no  opinion  to  offer.) 

Upon  that  question,  the  Chancellor  holds 
that  the  admission  of  the  defendant  before  the 
justice,  that  he  had  sold  "  ale,  or  strong  beer, 
or  fermented  beer,  without  a  license,"  was 
only  an  admission  that  he  had  sold  some  one 
of  the  three.  Upon  this  part  of  the  case,  he 
says:  "But  the  term  'fermented  beer,'  in 
the  connection  in  which  it  was  used,  might 
well  have  been  understood  by  Nevin  as  in- 
tended to  cover  a  charge  of  selling  some  of  the 
various  kinds  of  beer  which  have  long  been  in 
use  in  this  country  under  the  different  names 
of  spruce  beer,  spring  beer,  ginger  beer, 
molasses  beer,  &c.  Each  of  these  may  very 
properly  be  termed  fermented  beer,  as  fermen- 
tation to  a  certain  extent  is  necessary  to  fit 
567  g*]  them  for  use."  On  this  *ground 
alone,  the  Chancellor  declared  he  should  vote 
for  a  reversal. 

BARLOW,  SPENCER  and  WRIGHT,  Senators, 
delivered  written  opinions  for  reversal,  in 
which  they  maintained  that  the  question 
whether  ale  or  strong  beer  were  within  the 
prohibitions  of  the  excise  laws  did  not  arise  in 
the  case  :  it  not  being  shown,  as  they  con- 
strued the  return,  that  the  defendant  had  sold 
such  liquors  by  retail. 

The  judgment  must,  therefore,  be  considered  as 
reversed  on  that  ground  only,  and  the  Chancel- 
lor's dictum  of  thirteen  pages,  on  the  other 
point,  is  clearly  obiter,  and  of  no  authority  as  a 
judicial  decision. 


ARESON  v.  ARESON— 3  Den.,  458-472. 
In  S.  Ct.,  5  Hill,  410. 

Witt— Devise  of  Realty  for  Life — Failure  to  De- 
vise Remainder — Phrase  ' '  During  her  Life- 
time" Qualifies  Whole  Preceding  Sentence. 

ERROR  from  the  Supreme  Court,  The 
plaintiff  claimed  title  as  one  of  the  heirs 
at  law  of  Benjamin  Areson,  deceased,  who 
died  seised,  in  1841,  having  shortly  before  his 
death  made  his  will,  containing  the  following 
clause  :  "  Second.  I  give  and  bequeath  unto 
my  beloved  wife  Mary,  all  my  real  estate,  one 
clock,  and  the  interest  of  $500  during  her  life- 
time." 
410 


The  remainder  of  the  will  contained  sundry 
dispositions  of  personal  estate,  but  no  further 
notice  of  the  testator's  lauds.  The  widow  died 
in  1842,  and  unless  she  took  a  fee  under  the 
will  the  plaintiff  was  entitled  to  recover.  The 
Supreme  Court,  Bronson,  «/.,  delivering  the 
opinion,  held  that  the  words  "during  her 
lifetime"  were  to  be  applied  only  to  the  last 
preceding  antecedent:  viz. :"  the  interest  of 
the  $500,  '  and  that,  therefore,  the  widow  took 
a  fee  in  the  lands,  and  the  court  gave  judg- 
ment of  nonsuit. 

BRONSON,  /.,  says  (5  Hill,  412) :  "  But  still 
this  is  a  question  where  no  great  light  can  be 
obtained  from  the  books.  The  testator  in- 
tended that  the  wife  should  have  the  '  interest 
of  $500  or,  what  was  the  same  thing,  $35  a 
year,  as  long  as  she  lived  ;'  and  the  words 
'  during  her  lifetime'  were  used  to  express  that 
intention,  and  not  to  limit  or  qualify  the  de- 
vise *of  real  estate.  This  construe-  [*567A 
tion  derives  some  aid  from  the  fact  that  the 
real  estate  is  nowhere  else  mentioned  in  the 
will.  All  the  other  clauses  are  confined,  in 
terms,  to  the  personal  property. 

It  is  not  without  considerable  hesitation 
that  I  have  arrived  at  this  conclusion  ;  and  it 
would  not  perhaps  be  too  much  to  say,  that 
this  is  one  of  the  questions  which  sometimes 
arise  upon  wills,  where  the  matter  might  about 
as  well  be  decided  one  way  as  the  other." 

Upon  writ  of  error  to  this  court,  BARLOW, 
Senator ;  HARD,  Senator;  JOHNSON,  Senator  ; 
SPENCER,  Senator  and  WRIGHT,  Senator,  de- 
livered opinions  for  reversal,  holding  that  the 
wife  took  a  life  estate  only  in  the  premises  ; 
that  the  words.  "  during  her  lifetime,"  referred 
as  well  to  the  two  antecedents,  "all  my  real 
estate,"  and  "  one  clock,"  as  to  the  interest  of 
the  $500. 

Senators  PORTER  and  VAN  SCHOONHOVEN 
maintained  the  conclusion  adopted  by  Judge 
Bronson. 

The  judgment  of  the  Supreme  Court  was  re- 
versed, by  a  vote  of  11  to  10. 


AN  APPENDIX  to  3  Den.,  p.  589,  contains 
notes  of  cases  decided  in  the  Court  of  Ap- 
peals, at  the  terms  held  in   Nov.,  1847,  and 
Jan.,  1848,  among  which  are  the  following 
cases  of  reversal : 

1.  CORNING  and  HORNER  v.  M'CULLOUGH — 
In  S.  Ct..  1  Den.,  414.  And  FREELAND  v. 
M'CuLLOUGH.  in  which  the  same  point  was 
decided.,  viz.: 

Liability  of  Stockholder — Statute  of  Limitations. 

"A  suit  to  enforce  the  liability  of  a  stock- 
holder for  the  debt  of  a  corporation,  under  a 
provision  of  its  charter,  is  not  barred  by  the 
three  years  limitation  provided  for  actions 
upon  statutes,  '  the  benefit  and  suit  whereof 
are  limited  to  the  party  aggrieved'  (2  R.  S. 
298,  sec.  31),  but  may  be  brought  at  any  time 
within  six  years  after  the  cause  of  action  ac- 
crued." 
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ADDENDA. 
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-567i*l  *2.  JENKS  v.  SMITH,  3  Den.,  593— In 
8.  Ct.  1  Id.,  580. 

Chattel  Mortgage  — Whet/ier  Filed  in  Proper 
Office — Presumption. 

The  Court  of  Appeals  held  in  this  case  as 
follows  :  "  Where  a  cause  in  a  justice's  court 
was  tried  in  the  town  of  D.  and  the  defendants 
justified  under  a  chattel  mortgage,  executed 
by  R.,  whose  residence  was  not  shown,  but 
which  had  been  filed  in  the  clerk's  office  of  the 
town  of  D.,  the  plaintiff  claiming  the  prop- 
erty under  a  sale  on  execution  by  a  constable 
of  the  town  of  D.,  and  no  objection  having 
been  made  on  the  trial  that  the  mortgage  was 
not  filed  in  the  proper  town  ;  held,  that  the 
court  of  review  should  intend  that  it  was  as- 
sumed, on  the  trial  before  the  justice,  that  the 
mortgagor  resided  in  D.,  and  that,  therefore, 
the  mortgage  was  filed  in  the  proper  office." 

3.  SPEAR  v.  WARDELL,  3  Den. ,  607 — In  Ch. , 
1  Barb.,  290. 

Act  to  Abolish  Imprisonment  for  Debt,  &c. — 
Pi'eference  of  Prosecuting  Creditor — When 
Voluntary  Assignment  a  Fraud. 

The  complainants,  Spear  and  another,  being 
judgment  creditors  of  the  defendants,  sued 
out  a  warrant  Nov.  5,  1846,  under  the  "Act  to 
Abolish  Imprisonment,  &c."  The  defendants 
after  their  arrest  upon  the  warrant,  but  before 
any  adjudication,  made  a  general  assignment 
of  their  property  to  a  trustee  for  the  benefit  of 
all  their  creditors  ;  the  proceeds  to  be  distrib- 
uted ratably  among  them.  The  judge  before 
whom  they  were  brought,  on  the  28th, 
ordered  them  to  be  committed,  when  they 
presented  an  inventory  of  their  estate,  and  an 
account  of  their  creditors,  and  prayed  that 
their  property  might  be  assigned,  and  they 
discharged  according  to  the  Act.  The  judge 
ordered,  accordingly,  and  granted  a  discharge. 
The  complainants  thereupon,  and  without 
issuing  execution  on  their  judgment,  tiled  a 
bill  against  their  debtors  and  the  assignee  to 
567j*~\  reach  *the  property,  and  to  have  it 
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applied  in  payment  of  their  debt.  An  injunc- 
tion having  been  issued  against  the  assignee, 
he  applied  on  motion  to  have  it  dissolved. 

The  Chancellor  being  of  opinion  that  the 
complainants  had  not  secured  a  right  to  a  pri- 
ority of  payment,  and  that  the  assignment 
made  pursuant  to  the  application  of  the  debt- 
ors, after  the  adjudication  upon  the  warrant, 
to  the  assignee  appointed  by  the  judge,  vested 
the  property  which  passed  by  that  assignment 
in  him  as  a  trustee  for  all  the  creditors  of  the 
assignors,  ratably,  and  not  for  the  benefit  of 
the  complainants  exclusively,  nor  even  for 
that  portion  of  his  creditors  who  were  in  a  sit- 
uation to  sue  out  warrants  against  him,  made 
an  order  dissolving  the  injunction,  and  denied 
the  motion  for  a  receiver. 

The  cause  having  been  argued  in  the  Court 
of  Appeals,  that  court  held  that  by  the  true 
construction  of  the  provisions  of  the  Act  under 
consideration,  the  complainants,  in  conse- 
quence or  their  proceedings,  had  acquired  a 
right  to  priority  of  payment  out  of  the  assets 
of  the  debtors,  and  that  the  voluntary  assign- 
ment made  before  the  adjudication  to  commit, 
was  a  fraud  upon  that  Statute,  and  reversed  the 
order  of  the  Chancellor  which  had  been  appealed 
from. 

GRACIE#.  FREELAND — 3  Den.,  609. 

Appeal  from  Order  in  Equity  at  Special  Term 
of  Supreme  Court. 

In  this  case,  upon  an  appeal  from  an  inter- 
locutory order  in  equity,  made  at  a  special 
term  of  the  New  Supreme  Court,  coming  on  to 
be  heard,  it  was  objected  that  an  appeal  would 
not  lie  directly  from  such  an  order  to  the 
Court  of  Appeals ;  but  that  the  party  must 
apply  for  a  rehearing  at  a  general  term,  pur- 
suant to  the  12th  section  of  the  Judiciary  Act 
of  1847. 

The  Court  of  Appeals,  after  time  taken  for 
consideration,  held  that  no  appeal  could  be 
taken  to  this  court  from  an  order  or  decree  in 
equity,  made  at  a  special  term  of  the  Supreme 
Court,  and  thereupon  the  appeal  was  dismissed. 
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SAMUEL  A.  TALCOTT,  Attorney- General. 


PREFACE. 


IN  executing  the  following  work,  I  have 
occasionally  added  to,  or  inserted  in  the 
cases,  some  practical  forms  connected  with 
them.  In  this  I  found  myself  justified,  not 
only  by  the  example  of  the  most  respectable 
English  and  American  Reporters,  but  it  oc- 
curred to  me  as  peculiarly  proper  to  give 
those  precedents  which,  either  wholly  or  par- 
tially, grow  out  of  our  statutes  or  local  rules 
of  proceeding.1 

I  have  aimed  at  brevity  in  the  statements 
of  cases,  but  found  myself  unsuccessful, 
where  the  decision  and  much  of  the  reason- 
ing which  led  to  it,  were  interwoven  with 
lengthy  details  of  pleadings  or  evidence. 

The  arguments  of  counsel  are  generally  re- 
duced to  outlines  much  within  the  original 
notes  :  but  I  have  used  these  outlines  freely, 
supposing  it  improper  that  a  case  which  has 
been  fully  argued,  should  wear  the  appear- 
ance of  having  passed  without  discussion. 
The  decisions  of  our  courts  are  the  more  use- 
ful and  satisfactory,  in  proportion  as  we  have 
the  tests  by  which  they  are  conducted. 

In  deciding  calendar  causes,  and  those  in 
the  Court  of  Errors,  the  judges  usually  make 
copious  notes,  which  they  obligingly  furnish, 
and  by  which  I  am  guided  in  giving  their 
opinions. 

In  non-enumerated  cases  (which  constitute 

1. — In  this  edition  such  of  the  forms  and  prec- 
edents as  wholly  grew  out  of  New  York  statutes  or 
local  rules,  and  are  now  obsolete,  are  omitted. 
EDITOR  LAW.  ED. 
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a  very  large  portion  of  the  business  of  the 
court),  I  am  almost  wholly  indebted,  for  the 
reasoning  of  the  judges,  to  my  own  notes, 
taken  as  their  opinions  are  delivered  orally  in 
court. 

In  relation  to  these,  and  to  the  arguments 
of  counsel,  I  cannot  pretend  to  have  escaped 
those  imperfections  and  errors  which  other  re- 
porters, far  better  qualified,  have  imputed  to 
themselves.2  Sometimes,  after  making  the 
report  correct  in  the  manuscript,  I  have  been 
baffled  in  the  attempt  to  give  it  so  to  the  pub- 
lic, by  some  little  typographical  mistake,  over- 
looked in  the  proof  ;  but  not  being  conscious 
that  any  of  these  will  mislead,  I  have  omitted 
tl^e  usual  notice  of  them  at  the  close  of  the 
volume. 

I  claim  no  credit  for  the  few  notes  which 
are  added.  They  arose  from  a  desire  to  pur- 
sue the  text  into  its  collateral  relations,  either 
because  the  matter  was  new  to  me,  or  with  a 
view  to  fix  the  rules,  cases,  &c.,  on  the  sub- 
ject, more  firmly  in  my  memory.  Supposing 
that  others  might  have  occasion  to  travel  the 
same  way,  I  have  given  the  result  for  a  guide. 

The  size  to  which  the  volume  has  swelled, 
by  cases  which  I  thought  it  my  duty  to  in- 
clude, forbids  my  closing  it  with  the  later  de- 
cisions in  the  Court  of  Errors.  These  are  in 
the  press,  and  will  very  soon  be  published. 

E.  COWEN. 

SARATOGA  SPRINGS,  April  26th,  1824. 
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CASES 

ARGUED    AND    DETERMINED 


IN  THE 


SUPREME    COURT 


OP  THE 


STATE   OF   NEW  YORK, 


MAY  TERM,  1823,  IN  THE  FORTY-SEVENTH  YEAR  OF  OUR  INDEPENDENCE. 


R.  M.  MALCOM,  Demandant, 

v. 
GEORGE  P.  ROGERS.  Tenant. 

Practice — Summon*  in  Real  Action — Proclama- 
tion where  Made  and  How  Returned — Amend- 
ment— Effect  of  Personal  Service — Defective 
Return  to  Writ  of  Right — Alias  Summons — 
Proceedings  in  Writ  of  Right — Appearance, 
when  not  Waiver  of  Defect. 

Proclamation  of  summons  in  a  real  action  must 
bo  at  the  church  in  the  town  or  ward  nearest  to  tao 
lands,  and  be  so  returned.  But  if  not  so  returned, 
the  sheriff  may  amend.  A  personal  service  renders 
proclamation  unnecessary. 

The  manner  of  service  should  be  plainly  ex- 
pressed in  the  return,  which  cannot  be  aided,  by 
intendment. 

If  the  return  to  a  writ  of  right  be  defective,  an 
alias  summons  goes  instead  of  a  grand  cape. 

Proceedings  in  a  writ  of  right :  The  writ— return 
—the  right  and  mode  of  amending— jjrcecipe  for  ap- 
pearance— count,  and  manner  of  counting— special 
im  parlance,  and  minutes  of  the  court. 

The  appearance,  for  the  purpose  of  objecting  to 
the  return  of  a  writ,  is  not  a  waiver  of  the  defect. 

WRIT  of  right,  in  this  form  :  "  The  People 
of  tlie  State  of  N.  T.,  to  the  Sheriff  of 
the  City  and  County  of  N.  Y. :  Greeting.  Com- 
mand George  P.  Rogers,  that  justly  and  with- 
out delay,  he  render  unto  Richard  M.  Malcom 
the  one  equal  undivided  tenth  part ;  and  also 
the  one  equal  undivided  ninth  part  of  an  equal 
undivided  tenth  part  of  two  messuages  arid 
two  acres  of  land,  with  the  appurtenances,  in 
the  second  ward  of  the  City  of  N.  Y.,  in  the 
County  of  N.  Y. ,  which  the  said  Richard  M. 
Malcom  claims  to  be  his  right  and  inheritance; 
and  whereof  he  complains  that  the  said  George 
P.  Rogers  unjustly  deforces  him  ;  and  unless 
he  shall  so  do,  and  if  the  said  Richard  M. 
Malcom  shall  give  you  security  to  prosecute 
his  claim,  then  summon,  by  good  summoners, 
the  said  George  P.  Rogers,  that  he  be  before 
our  Justices  of  our  Supreme  Court  of  Judica- 
2*]  ture,  at  the  *City  Hall  of  the  City  of  N. 
Y. ,  on  the  first  Monday  of  May  next,  to  show 
wherefore  he  hath  not  done  it.  And  have  you 
then  there  the  summoners,  and  this  writ.  Wit- 
ness, AMBROSE  SPENCER,  Esquire,  our  Chief 
Justice,  at  the  Capitol,  in  the  City  of  Albany, 
the  first  Monday  of  January,  in  the  year  of 


our  Lord  one  thousand  eight  hundred  and 
twenty-three. 

PAIRLEE,  BLOODGOOD  &  BREESE,  Clerks. 
CHARLES  I.  DOUGHTY,  Att'y. 

On  this  writ  the  sheriff  returned  as  follows: 
"  Received  the  seventh  day  of  February,  1823. 
Pledges  of  prosecution,  John  Doe  &  Richard 
Roe.  Summoners  of  the  within  named  George 
P.  Rogers,  James  Shaw  and  George  Seaman. 
And  after  the  aforesaid  summons  made,  to 
wit  '.  at  the  most  usual  door  of  the  Episcopal 
Church,  in  Beekman  St.,  called  St.  George's 
Chapel,  in  the  second  ward  of  the  City  of  N. 
N.,  within  which  the  tenements  within  men- 
tioned do  lie,  upon  the  Lord's  day,  to  wit :  on 
the  twenty-third  day  of  Feb.,  in  the  year  of 
our  Lord,  1823,  immediately  after  divine  serv- 
ice and  sermon  in  the  said  Church  was  ended, 
I  did  cause  public  proclamation  of  the  afore- 
said summons  to  be  made  according  to  the 
form  of  the  Statute  in  such  case  made  and 
provided. 

The  answer  of  P.  H.  WENDOVER,  Sheriff." 

Now,  upon  the  quarto  die,  post  (8th  May), 

Mr.  P.  W.  Radcliff,  for  the  demandant,  pro- 
duced the  above  writ,  with  the  return  in- 
dorsed, and  moved  that  the  tenant  be  called  ; 
and  in  default  of  his  appearing,  that  a  grand 
cape  might  issue. 

Messrs.  W.  Slosson  and  T.  A.  Emmet  opposed 
the  motion  for  a  grand  cape,  and  proposed  to 
show  that  the  summons,  as  stated  in  the  re- 
turn, was  defective,  and  the  demandant  en- 
titled to  an  alias  summons,  merely  ;  and  they 
referred  to  the  case  of  Searle  v.  Long,  1  Mod., 
248,  and  Furnis  v.  Waterhouse,  Id.,  197. 
*  Mr.  Radcliff  insisted  that  the  tenant  could  [*3 
not  avail  himself  of  a  defective  summons  in 
this  manner.  The  proper  course  is  to  object 
this  by  plea  of  non-summons,  and  supported  it 
by  wager  of  law.  But  here  the  defendant 
claims  a  right  to  qualify  his  appearance,  and 
conies  to  show  that  he  is  under  no  obligation 
to  appear.  His  appearance  is  a  waiver  of  all 
defects  in  the  return;  authorizes  us  to  treat 
him  as  in  court,  and  to  count  against  him. 

Mr.  Emmet  remarked  that  where  the  very 
question  is,  whether  process  shall  issue  for 
non-appearance,  the  only  mode  of  objecting  is 
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by  way  of  pointing  out  the  defect  which  ren- 
ders his  appearance  unnecessary.  This  we 
have  a  right  to  do,  at  least,  as  amici  curw;  to 
which  the  court  agreed;  and  the  counsel  for 
the  tenant  then  objected  that  the  return  did 
not  state  the  church,  at  which  proclamation 
was  made,  to  be  the  one  nearest  the  land, 
which  they  insisted  was  necessary,  unless  it 
appeared  upon  the  face  of  the  return  that 
there  was  but  one  church  in  the  ward  where 
the  land  lies.  In  Searlev.  I^ong,  which  was  a 
quare  impedit,  and  a  proceeding  upon  the  Stat- 
ute of  Marlebridge,  the  court  held  that  actual 
notice  to  the  tenant  was  not  enough;  and  be- 
cause it  was  not  in  the  form  allowed  by  law, 
the  court  set  aside  the  subsequent  proceedings; 
and  in  Fumis  v.  WaterJwuse  the  grand  cape 
was  superseded,  because  the  return  of  the 
summons  was  not  according  to  the  31  Eliz., 
cap.  3.  They  agreed  that  this  return  was  ac- 
cording to  the  English  form;  but  our  Statute 
(sess.  10,  ch.  50,  sec.  21;  1  R.  L.,  88)  differs 
from  the  English,  and  with  reason;  for  in  En- 
gland there  is  but  one  church  or  chapel  in  a 
parish  or  town.  Parish  implies  the  precinct 
attached  to  a  church  (Com.  Dig.,  Parish,  B.  2, 
1  Bl.  Com.,  112),  and  the  forms  of  English  re- 
turns given  in  the  books,  relate  to  lands  which 
lie  in  a  parish.  The  national  religion  is  there  a 
part  of  the  law  of  the  land,  and  being  a  national 
establishment,  the  ecclesiastical  division  of  the 
country,  with  the  church  attached  to  it,  are  as 
certain  and  as  well  denned  by  law  as  its  civil 
4*]  divisions.  There,  when  *the  Statute 
speaks  of  churches,  it  means  those  of  the  es- 
tablished religion,  and  can  have  no  reference 
to  the  meetinghouses  of  the  dissenters.  Hence, 
it  is  sufficient  to  return,  in  the  language  of 
their  Statute,  that  the  proclamation  was  made 
at  or  near  the  most  usual  door  of  the  church 
or  chapel  of  that  town  or  parish  where  the 
land  doth  lie.  This  must,  of  necessity,  relate 
to  the  nearest  church  within  the  precinct  con- 
templated by  the  Statute.  But  the  same  cer- 
tainty could  not  be  attained  here,  where  all 
churches  are  on  the  same  footing;  accordingly, 
the  phraseology  of  our  Statute  is  different.  It 
provides,  that  where  there  is  more  than  one 
church,  proclamation  shall  be  made  at  the  one 
nearest  the  lands;  and  if  none  in  the  town, 
then  at  the  nearest  church  in  the  county;  and 
as  there  might  have  been,  and  were,  for  aught 
that  appears,  several  churches  within  the 
second  ward,  where  these  lands  lie,  the  return 
should  have  slated  it  to  be  the  nearest  church 
in  the  ward  to  the  lands,  or  have  shown  but 
one  church  in  the  ward.  Suppose  the  procla- 
mation had  been  made  at  a  church  out  of  the 
ward;  ought  not  this  also  to  have  been  excused 
by  a  return  that  there  was  no  church  in  the 
ward?  Nor  can  the  defect  here  be  supplied 
by  intendment  or  construction  in  favor  of  the 
act  of  the  sheriff.  There  was  as  much  room 
for  favorable  presumptions  in  the  case  of  Fur- 
nis  v.  Water/iouse  as  here,  and  yet  none  were 
allowed.  Nor  will  the  court  intend,  from  this 
return,  that  the  service  was  personal,  so  as  to 
supersede  the  necessity  of  proclamation.  In- 
deed, the  summons  cannot  be  a  personal  one. 
It  must  be  upon  the  land,  and  this  appears 
from  Alien  v.  Waiter,  Hob.,  133:  2  Saund.,43, 
n.  1,  and  vide,  also,  W.  Jones,  7,  pi,  6.  True, 
the  case  in  Hobart  was  in  dower.  But  this 
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being  a  proceeding  in  nature  of  a  writ  of 
right,  shows  the  mode  of  service  applicable  to 
both;  and  further,  as  to  the  manner  of  service, 
they  referred  to  Com.  Dig.,  Process,  D,  3; 
Archbold,  421,  tit.  Writs  in  Nature  of  a  Writ 
of  Right;  2  Sound.,  44,  n.  4.  But  if  a  per- 
sonal summons  be  sufficient,  this  return  rather 
authorizes  a  presumption  against,  than  for 
one.  It  is,  that  proclamation  was  made 
secundum  formam  atatuti,  and  it  is  only  in  cases 
of  summons  upon  the  land  that  the  Statute 
requires  proclamation. 

*Mr.  Radcliff.  It  is  agreed  that  this  re-  [5 
turn  accords  with  the  English  precedents,  an- 
cient and  modern.  A  form  of  the  English  re- 
turn may  be  found  in  Imp.  Shff.,  402  ;  3  Wils., 
558  ;  2  Saund.,  per  Serg.  Wms..  43,  n.  1,  in 
connection  with  Id.,  p.  44,  n.  4,  ch.  3,  pi.  596. 
The  Statute  does  not  require  a  summons  upon 
the  land.  It  is  true  this  was  the  ancient  prac- 
tice, and  was  allowable  where  every  possession 
was  open  and  notorious,  and  every  man  was 
presumed  to  occupy  his  own  land.  But  a  per- 
sonal summons  was  always  sufficient.  (Booth 
on  R.  A.,  4,  5.)  In  the  state  of  modern  pos- 
sessions it  is  many  times  essential,  to  avoid  im- 
position. A  summons  on  the  land  would  be 
very  imperfect  in  this  country,  for  the  pur- 
poses of  notice  ;  and  where  the  summons  is 
personal,  proclamation  is  unnecessary.  This 
is  required  only  where  the  summons  is  upon 
the  land.  As  the  Statute  was  avowedly  for 
avoiding  secret  summonses,  there  can  be  no 
motive  for  proclamation  where  the  summons 
is  personal.  As  to  the  church,  the  Statute  is 
merely  directory.  The  same  certainty  is  not 
required  in  a  return  as  in  pleading  (Imp.  Shff., 
378),  and  every  fair  intendment  is  to  be  made 
in  support  of  the  acts  of  a  ministerial  officer. 
He  is  presumed  to  comply  with  his  duty  until 
the  contrary  expressly  appear,  and  when  he 
returns,  the  court  will  not  presume  him  guilty 
of  an  equivoque.  The  English  Statute  is  not 
confined  either  to  churches  or  parishes.  The 
proclamation  is  to  be  made  at  the  door  of  the 
church  or  chapel  of  that  town  or  parish,  where 
the  land  lies,  yet  a  return  in  the  general  form 
given  by  the  precedents  has  always  been  holden 
good.  And  according  to  2  Saund.,  43,  n.  1,  it 
is  enough,  according  to  the  modern  practice, 
to  return,  that  the  sheriff  had  made  proclama- 
tion of  the  said  summons,  according  to  the 
form  of  the  Statute,  &c. 

But  should  the  court  be  against  the  return, 
we  then  ask  leave  to  amend,  according  to  the 
fact,  the  summons  being,  in  truth,  regular. 

Another  answer  to  these  objections  is,  that 
the  defendant  has  a  right  to  avail  himself  of 
them,  if  they  are  valid,  by  plea  of  non-sum- 
mons, and  where  a  party  may  plead  a  matter, 
he  cannot  take  advantage  of  it  by  motion. 

*THE  COURT  took  time  for  advisement,  [*6 
which  they  declared  should  not  prejudice  the 
demandant ;  but  that  he  might  take  the  rule 
they  should  finally  make,  as  of  the  quarto  die 
post. 

And  now, 

May  12th — The  opinion  of  the  court  was  de- 
livered by  WOODWORTH,  J.  He  remarked  that 
there  was  nothing  in  the  return,  or  in  the 
nature  of  the  case,  from  which  to  infer  a  per- 
sonal service  on  the  tenant.  Had  such  service 
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in  fact  taken  place  and  been  returned,  we 
think  the  proclamation  would  have  been  un- 
neccessary  ;  but  here  is  evidently  the  common 
proceeding  by  summons  on  the  land,  and 
proclamation.  It  does  not  appear  that  such 
proclamation  was  at  the  church  nearest  the 
lands,  though  at  one  in  the  second  ward,  where 
they  lie.  The  return  of  the  sheriff  is,  that  he 
caused  proclamation  to  be  made  at  the  most 
usual  door  of  the  Episcopal  Church  in  Beek- 
man  St.,  called  St.  George's  Chapel,  in  the 
second  ward,  &c.  We  think,  that  to  make  the 
returft  conform  to  the  Statute  of  this  State,  he 
should  have  gone  further,  and  shown  by  the 
return,  either  that  St.  George's  Chapel  was  the 
church  within  the  ward  nearest  the  land,  or 
that  it  was  the  only  church  within  the  ward. 
No  doubt,  that  where  an  omission  of  duty 
would  be  culpable,  the  officer  will,  in  general, 
be  presumed  to  have  done  his  duty.  But  we 
think  the  rule  does  not  extend  to  this  case. 
The  Statute  requires  great  strictness  in  this 
proceeding  of  the  officer  ;  and  his  compliance 
with  it  ought  not  to  be  left  to  inference,  but 
should  plainly  appear  upon  his  return.  The 
rule  for  a  grand  cape,  is,  therefore,  refused, 
and  the  defendant  must  proceed  by  an  alias 
summons,  unless  St.  George's  Chapel  was,  in 
fact,  the  nearest  church  in  the  ward.  If 
so,  the  sheriff  may  amend  according  to  the 
truth. 

At  the  opening  of  the  court  on  the  13th,  Mr. 
Radcliff  mentioned  that,  at  his  request,  the 
deputy-sheriff,  who  had  served  the  writ,  was 
in  attendance  to  amend  his  return.  This  was, 
perhaps,  a  matter  of  course  under  the  rule 
which  had  been  made ;  but  as  it  was  con- 
7*]  venient,  he  requested,  for  greater  Cau- 
tion, permission  to  amend  it  in  open  court, 
under  the  immediate  direction  of  the  jus- 
tices. 

Messrs.  Ulshoeffer  and  T.  A.  Emmet,  for  the 
tenant,  asked  to  be  heard  against  the  princi- 
ple of  the  amendment.  As  it  could  not  be 
known  what  disposition  the  court  would  make 
of  the  other  objections,  the  attention  of  the 
counsel  had  not  been  directed  to  this  branch 
of  the  discussion.  Leave  being  granted,  they 
contended  that  no  amendment  could  be  al- 
lowed in  this  case.  The  Statute  is,  that  if  the 
summons  shall  not  be  proclaimed  and  returned, 
then  no  grand  cape  to  be  awarded,  but  an  alias 
or  pluries  summons,  as  the  case  shall  require. 
The  process  is  not  vitiated  ;  the  effect  is  mere- 
ly a  change  of  process,  and  the  action  pro- 
ceeds. Now,  in  circumstances  much  more 
unfavorable  to  the  demandant ;  indeed,  where 
the  omission  is  fatal  to  his  remedy,  and  even 
his  right,  the  courts  have-ref  used  amendments. 
In  Oharlwood  v.  Morgan,  4  Bos.  &  P.,  64,  a 
motion  was  made  to  amend  the  count  in  a  writ 
of  right,  so  as  to  correct  the  pedigree.  This 
the  court  refused,  though  Mansfield,  Ch.  J., 
said  they  would  have  been  willing  to  amend, 
had  not  this  been  a  proceeding  by  writ  of  right, 
which  he  said  had  always  been  discouraged, 
and  tenants  had  been  allowed  to  avail  them- 
selves of  every  advantage  to  defeat  the  claims 
of  demandants.  And  in  this  all  the  justices 
agreed.  And  upon  the  same  principle  they 
refused  the  demandant  leave  to  discontinue. 
In  Maidmentv.  Jukes,  5  Bos.  &  P.,  4^9,  the 
court,  on  the  author  of  CJiarlwood  v.  Morgan, 
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ordered  a  side  bar  rule  to  discontinue,  to  be 
set  aside  with  costs.  In  Dumsday  v.  Hughes, 
3  Bos.  &  P. ,  453,  the  court  refused  an  amend- 
ment of  the  count,  in  a  writ  of  right,  after 
demurrer  argued,  although  cases  of  amend- 
ment were  cited  in  formedon  and  dower,  and 
in  common  recoveries.  This  case  refers  the 
strictness  of  liberality  of  the  court,  in  allow- 
ing amendments,  to  the  nature  of  the  action. 
Dower,  say  the  court,  is  favored  in  the  law. 
But  the  cases  cited  show  that  the  remedy  by 
writ  of  right  has  always  been  holden  to  be 
stncti  juris.  And  the  courts  have  refused 
amendments,  even  where  the  demandant  will, 
in  consequence,  be  barred  by  the  Statute  of 
Limitations. 

*Again  ;  this  return  being  defective,  the  [*8 
tenant  was  not  bound  to  appear.  There  is  no 
means  of  compelling  his  appearance  except  by 
an  alias.  The  court  have  not  now  the  power, 
by  an  amendment,  nunc  pro  tune,  to  make  the 
defendant  a  defaulter  by  relation,  on  the  quar- 
to die  post,  and  subject  him  to  a  grand  cape. 

Mr.  Radcliff,  said  that  the  cases  in  which 
courts  would  discourage  remedies  where  those 
where  the  party  had  a  choice  between  differ- 
ent modes  of  redress.  It  is,  really,  very  singu- 
lar that  the  Legislature  should  give  a  remedy, 
and  yet  that  it  should  be  the  duty.of  the  court 
to  set  about  defeating  it  by  requiring  an  almost 
impractible  strictness,  not  applicable  to  any 
other  case.  The  authorities  cited  relate  to  the 
amendment  of  the  count,  or  relief  by  discon- 
tinuance, against  the  omission  of  a  party ;  but 
the  application  here  is  to  amend  the  return  of 
the  officer  who  served  the  process.  Nor  is  it 
competent  to  object  that  we  are  not  now  on 
the  quarto  die  post.  The  delay  for  advisement 
was  declared  by  the  court  to  be  without  preju- 
dice, and  our  proceedings  are  to  be  entered 
nunc  pro  tune. 

Mr.  Slosson  observed  that  the  demandant 
must  offer  himself  the  first  day,  or  a  ne  recipia- 
tur  may  be  entered.  He  must  then  appear 
with  a  regular  return.  If  the  court  had  power 
to  amend  on  the  first  day,  they  cannot  do  it  on 
the  quarto  die  post.  On  that  day,  the  return 
being  insufficient,  the  tenant  may  depart  with- 
out being  guilty  of  a  contempt. 

Mr.  Radcliff  denied  that  the  omission  of  the 
demandant  to  offer  himself,  would  prevent  his 
being  afterwards  received  to  prosecute.  It  is 
true  we  are  demandable  on  the  first  day,  and 
if  we  do  not  appear,  may  be  shut  out  by  a  ne 
recipiatur. 

But  it  does  not  follow  that  we  must  come 
with  a  sufficient  *return.  If  this  be  defi-  [*9 
cient,  it  is  the  fault  of  the  officer. 

WOODWORTH,  J.  The  ancient  strictness, 
which  prevailed  in  these  real  actions,  has  been 
much  relaxed  by  the  late  decisions.  I  remem- 
ber that  at  the  last  term,  a  default  and  grand 
cape  were  taken,  which  it  was  moved  to  set 
aside.  This  was  opposed  on  the  ground  of 
the  great  strictness  which  prevails  in  real  ac- 
tions. But  the  default  was  set  aside.  I  should 
say,  then,  a  fortiori,  that  relief  ought  to  be 
granted  here,  in  a  case  which  is  a  mere  mis- 
take of  the  officer.  There  is  no  difficulty  here 
from  the  quarto  die  post  having  elapsed.  The 
demand  of  the  tenant  was  made  on  that  day, 
but  opposed  for  a  defect  in  the  return ;  and 
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the  motion  has  been  adjourned  from  day  to 
day. 

SUTHERLAND,  J.  It  would,  indeed,  be  a 
disgraceful  rule  in  our  jurisprudence,  which 
would  forbid  an  amendment  in  this  mere 
mistake  in  form,  by  the  officer,  whether  the 
effect  be  to  delay  the  demandant  or  turn  him 
out  of  court.  As  to  the  difficulty  made  in 
point  of  time,  everything  done  now  is  as  if  it 
had  been  ordered  on  the  quarto  die  post. 

SAVAGE,  Ch.  J.  This  application  is  ad- 
dressed to  the  sound  discretion  of  the  court. 
And  this  is  the  ground  on  which  it  is  placed 
by  the  cases  cited  from  the  English  books.  It 
was  in  the  exercise  of  this  discretion  that  the 
application  to  amend  the  count  was  rejected 
by  the  Court  of  C.  P.  Admitting  the  reason 
1O*]  of  those  cases  to  apply  to  *this  case, 
which  is  distinguishable  as  being  the  mistake 
of  an  officer,  yet  the  strictness  of  the  ancient 
practice  has  been  disregarded  in  the  modern 
decisions. 

Rule  to  amend  granted. 

Mr.  Raddiff  then,  in  presence  of  the  court 
and  deputy-sheriff,  amended  the  return,  by 
inserting  the  words  "and  which  church  is 
the  church  nearest  to  the  said  tenements,  in 
the  ward  aforesaid,"  between  the  words  "lie" 
and  "upon." 

Mr.  Slosson  then  said  he  should  appear  for 
the  tenant ;    and  he  gave  to  the  clerk  in  court 
a  pracipe  for  appearance. 
11*]      *Mr.    Raddiff     thereupon    counted 
against  the  tenant,   by  producing  and  filing 
with  the  clerk  a  written  count  and  memoran- 
dum of  warrant  of  attorney,  and  giving  Mr. 
Slosson,  the  counsel  for  the  tenant,  a  copy. 
12*]    *Mr.  Slosson  then   produced   and  filed 
with  the  clerk  a  special  imparlance. 

The  clerk  was  then  furnished,  by  counsel, 
with  this  form,  to  be  entered  in  the  minutes  of 
the  court ;  which  was  entered  accordingly  : 

RICHARD  M.  MALCOLM,  Demandant, 

v. 
GEORGE  P.  ROGERS,  Tenant. 

May  8th,  1823.  The  demandant,  Richard 
M.  Malcolm,  being  present  here  in  court,  on 
motion  of  Mr.  P.  W.  Raddiff,  of  counsel,  in 
behalf  of  Mr.  Doughty,  attorney  for  the  said 
demandant ;  ordered,  that  the  demandant's 
appearance  be  and  the  same  is  hereby  entered; 
and  thereupon,  the  tenant  having  been  duly 
called,  appeared  in  court,  by  Messrs.  Winter 
and  Bolton,  his  attorneys,  and  his  appearance 
having  been  duly  entered,  the  demandant,  in 
open  court,  counted  against  the  tenant ;  and 
the  tenant  thereupon  prayed  a  special  impar- 
13*]  lance,  *until  the  first  Monday  of  the 
next  term,  at  the  Academy  in  the  town  of 
Utica,  in  the  County  of  Oneida,  which  is 
granted  to  him,  &c.  And  the  same  day  is 
given  to  the  demandant,  at  the  same  place. 

Similar  proceedings  were  had  against  four 
other  tenants,  at  the  suit  of  the  same  demand- 
ant. 


Cited  in— 7  Wend.,  254  ;  12  Abb.  N.  S., ; 
212. 
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RICHARD  M.  MALCOM,  Demandant, 

v. 
THOMAS  GARDNER,  Tenant. 

Practice — Writ  of  Right — Proclamation  where 
Made — Return — If  Return  Defective  Alias 
Summons  Goes — "  Place." 

In  a  real  action,  it  is  not  enough  to  return  procla- 
mation made  in  the  city  nearest  where  the  lands  lie. 
But  it  must  appear  to  have  been  made  at  the  church, 
in  the  ward  nearest  the  land.  If  there  be  no  church 
there,  this  should  appear  upon  the  return,  to  war- 
rant proclamation  out  of  the  ward.  Town  and 
ward  signify  the  same  thing-  for  the  purposes  of 
proclamation.  "  Place,"  as  used  in  the  Statute,  re- 
quiring1 proclamation,  means  any  small  subdivision, 
answering-  to  a  town,  or  being  substantially  the 
same.  If  the  return  be  defective,  an  alias  summons 
jroes.  Form  of  the  rule  in  such  case. 

¥RIT  of  right,  in  the  same  form  as  that  in 
the  proceeding  cause,  for  lands  in  the  10th 
ward  of  the  City  of  N.  Y.  Return  in  the 
same  form,  except  that  the  proclamations  were 
returned  as  being  made  at  a  church  in  the  7th 
ward  of  the  City  of  N.  Y.,  being  the  nearest 
church  to  the  premises  within  mentioned.  And 
because  it  did  not  say  there  was  no  church  in 
the  10th  ward,  Messrs.  Slosson  and  T.  A.  Em- 
met took  exception,  on  the  tenant  being  called, 
and  insisted  that  a  grand  cape  could  not  go. 

Mr.  P.  W.  Raddiff,  for  demandant.  The 
Statute  (1  R.  L.,  88)  is,  that  proclamation  shall 
be  made  at  the  nearest  church  in  the  town  or 
place.  "  Place  "  is  here  substituted  for  "  par- 
ish," in  31  Eliz.,  ch.  3,  and  was  probably  in- 
tended to  provide  for  proclamation  in  our 
cities.  It  does  not  follow,  therefore,  that  the 
Legislature  intended  to  confine  the  proclama- 
tion to  the  particular  ward  where  the  land  lies. 
If  this  was  intended,  why  did  not  the  Leg- 
islature say  so  ?  Not  having  done  this,  it 
is  enough  that  the  proclamation  was  at  the 
church  nearest  the  lands  in  the  City. 

Messrs.  W.  Slosson  and  T.  A.  Emmet  con- 
tended that  the  words  "  town  "  and  "  ward  " 
are  synonymous  ;  and  that  the  word  "  place  " 
was  *intended  to  embrace  the  particular  [*  1 4 
precinct  where  the  land  is  situate,  be  it  ward 
or  village.  Town  and  ward  are  treated  as  sy- 
nonymous in  the  Act  for  Regulating  Elections 
(sess.  36,  ch.  41,  sec.  2-6,  8,  &c.:  2  R.  L.,  248 
to  251,  &c).  In  Register's  case,  Cro.  Eliz.,  472, 
the  land  was  in  Northumberland  Co.;  but  the 
church  of  the  parish,  where  it  lay,  was  in 
Newcastle  Co.,  and  yet  it  was  ruled  that  it 
ought  to  have  been  at  the  parish  church  door, 
although  it  was  in  another  county  than  where 
the  land  lay. 

Curia.  We  think  that  "town"  and  "place." 
as  they  are  used  in  this  Statute,  mean  the  same 
thing,  and  refer  to  any  small  subdivision  an- 
swering to  a  town,  or  being  substantially  the 
same.  That  it  is  the  same,  for  the  purposes 
of  election,  is  one  instance.  In  this  view  of 
the  case,  proclamation  should  have  been  made 
at  the  church  nearest  the  land  in  the  10th 
ward,  if  there  be  any  church  in  that  ward  ; 
and  if  there  be  none,  this  should  be  stated  in 
the  return,  to  warrant  a  proclamation  out  of 
the  ward. 

The  court  granted  leave  to  amend  in  this 
case,  also,  but  as  there  was  in  truth  a  church 
in  the  10th  ward,  Mr.  Raddiff  took  a  rule  for 
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an  alias  summons,  which  was  entered  in  the 
minutes  of  the  court,  thus  : 

'•RICHARD  M.  MALCOM,  Demandant, 

v. 
THOMAS  GARDNER,   Tenant. 

May  8th,  1823.  On  a  writ  of  right.  The 
demandant,  Richard  M.  Malcom,  being,  &c. 
(appearance  as  ante,  p.  12),  and  the  sheriff's 
return  on  the  writ,  in  this  cause,  being  in 
spected  by  the  court,  and  being  in  the  words 
and  figures  following  :  (The  whole  return  is 
then  set  forth  verbatim);  and  the  court  being 
of  opinion  that  the  proclamation  in  the  said 
return  mentioned  was  not  made  according  to 
law,  it  is  thereupon,  on  like  motion,  ordered, 
that  an  alias  summons,  in  this  cause,  issue  to 
the  sheriff  of  the  City  and  County  of  N.  Y., 
returnable  in  this  court,  on  the  first  Monday 
of  August  next,  at  the  Academy,  &c."(a) 


15*]     *BLUNT  t>.  GREENWOOD 

Mandamus — To  Correct  Practice  of  Lower  Court 
— Execution — May  Issue  before  Time  to  Bring 
Error  Expires— Effect  of  Writ  of  Error  after 
Execution — Whence  Writ  of  Error  Issued — 
Money  Collected  on  Execution  before  Writ  of 
Error  Issued. 

Mandamus  lies  to  correct  erroneous  practice  of  a 
Court  of  C.  P.,  except  in  mere  matters  of  discretion. 
An  execution  may  issue  immediately,  on  judgment 
being  perfected,  subject  to  be  defeated  by  a  writ  of 
error,  filed  in  four  days  thereafter.  These  are  four 
clear  juridical  days,  excluding  Sunday.  A  writ  of 
error,  returnable  here,  must  issue  out  of  this  court. 
If  issued  from  the  Court  of  Chancery,  it  is  a  nullity. 
A  writ  of  error  will  not  supersede  an  execution 
executed.  But,  in  such  case,  the  court  may  order 
the  money  to  be  brought  into  court,  to  abide  the 
event  of  the  writ.  The  counsel  snowing  cause 
against  a  rule,  have  the  right  of  reply. 

Citations— 11  Johns.,  197 ;  Act,  sess.  38,  ch.  38,  sec.  1. 

MR.  BLUNT,  moved  for  a  mandamus  to  the 
Judges  of  the  Court  of  C.  P.  of  the  City 
and  County  of  N.  Y.,  commanding  them  to 
vacate  a  rule,  granted  at  the  last  Feb.  Term  of 
that  court,  setting  aside  a  fieri- facias,  upon  a 
judgment  of  the  Jan.  Term  preceding,  in 
favor  of  Blunt  v.  Greenwood.  It  appeared,  by 
the  affidavits,  that  the  judgment  upon  which 
the  fieri  facias  issued  was  perfected  Jan.  11 
last,  which  was  Saturday.  On  the  16th  of  the 
same  month,  a  bill  of  exceptions,  taken  by 
Greenwood,  upon  the  trial  of  the  cause,  was 
sealed,  and  on  the  day  following  was  filed  in 

NOTE.— Mandamus—  W  hen  it  will  lie  to  aninferior 
tribunal.  See  Hull  v.  Supervisors,  19  Johns.,  259, 
note. 

(a)  Returns  are  nothing  else  but  the  sheriff's  ans- 
wer, touching  that  which  they  are  commanded  to 
do  by  the  King's  writ.  They  must  be  made  accord- 
ing to  the  ancient  course  and  according  to  the  prec- 
edents, and  by  the  usual  words ;  otherwise,  they 
are  not  good.  (Dalt.  Sheriff,  162.)  And  vide  lh.,  162 
to  178,  and  also,  Imp.  Sheriff,  380  to  488,  where  almost 
every  variety  of  return  is  given  and  .considered. 
Every  return  ought  to  answer  the  point' of  the  writ, 
and  it  is  said,  ought  to  be  certain  to  every  intent,  as 
a  declaration  ought  to  be ;  and  the  sheriff  is  bound 
to  take  knowledge  of  the  law  in  making  his  return; 
but  as  the  return  of  the  sheriff  is  only  to  ascertain 
to  the  court  the  truth  of  the  matter,  it  requires  not 
such  precise  certainty  as  is  required  in  pleading. 
Imp.  Sheriff,  378 ;  vide  8  Co.,  127, 128. 
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the  office  of  the  clerk  of  that  court,  together 
with  a  writ  of  error.  Bail  in  error  was  put  in, 
and  the  recognizance  was  filed  with  the  writ 
of  error,  and  on  the  same  day  notice  of  these 
proceedings  was  served  on  the  plaintiff's  attor- 
ney. The  writ  of  error  purported  to  have 
been  issued  out  of  the  Court  of  Chancery,  and 
was  tested  in  the  name  of  the  Chancellor, 
sealed  with  the  seal  of  that  court,  and  made 
returnable  in  the  Supreme  Court  of  Judicature 
of  the  State  of  N.  Y.,  on  the  first  day  of  May 
Term,  1823.  Jan.  16,  the  day  before  the  writ 
of  error,  &c.,  were  filed,  and  notice  given,  a 
fieri  facias  was  issued,  which,  on  the  next  day, 
was  executed  by  a  levy  upon  the  property  of 
Greenwood.  The  Court  of  C.  P.  set  aside  this 
fieri  facias,  as  irregular. 

Mr.  Blunt  agreed  that  the  party  has  four 
days,  after  signing  judgment,  within  which  to 
sue  out  and  file  his  writ  of  error,  or  to  put  in 
bail  upon  a  writ  of  error  previously  filed. 
*That  this  was  so,  he  referred  to  Doe  v.  [*1O 
Bracebridge,  1  T.  R.,  280,  n.  a;  Brisban  v. 
Caines,  11  Johns.,  197,  and  Lane  v.  Bacchus,  2 
T.  R.,  44.  But  he  denied  that  the  party  was 
bound  to  wait  one  moment,  after  perfecting 
his  judgment,  to  take  out  execution.  This 
might  be  done  instanter.  True,  it  was  at  the 
plaintiff's  peril.  If  error  was  brought,  and 
bail  put  in  within  the  four  days,  this  super- 
seded the  execution,  but  did  not  affect  its 
original  regularity.  And  he  said  that  the 
cases  he  had  referred  to,  in  11  Johns,  and  2 
T.  R.,  went  upon  this  distinction  ;  and  Tidd'a 
Prac. ,  1073,  laid  down  the  same  rule. 

"  But  it  will  be  said  that  the  bill  of  excep- 
tions stayed  the  proceedings.  This  is  true  of 
bills  taken  in  the  Supreme  Court,  since  the 
Stat.,  sess.  36,  ch.  3,  sec.  4;  1  R.  L.,  319.  The 
decision  in  Hasbrouck  v.  Tappen,  15  Johns., 
182,  that  a  bill  of  exceptions  stays  the  proceed- 
ings, is  grounded  upon  this  Statute,  which  has 
no  application  to  the  C.  P.  Under  this  Stat- 
ute, the  Supreme  Court  still  retain  a  jurisdic- 
tion over  the  bill  quoad  hoc  ;  but  the  inquiry 
here  is,  how  the  matter  stood  at  the  common 
law.  There  the  cause  proceeds,  and  judgment 
is  given,  as  if  there  were  no  bill  of  exceptions. 
This  was  decided  in  Gardner  v.  Bailie.  1  Bos. 
&  P.,  32,  and  the  same  rule  is  in  1  Sell.  Prac., 
470.  These  authorities  show  that  a  bill  of 
exceptions  in  the  C.  P.  does  not,  per  se,  stay 
the  proceedings. 

But  this  writ  is  a  nullity.  By  Statute  (sess. 
38,  ch.  38,  sec.  1),  all  original  writes,  formerly 
issuing  out  of  chancery,  returnable  in  this 
court,  for  the  commencement  of  any  suit  or 
proceeding,  shall  hereafter  issue  out  of  and 
under  the  seal  of  this  court.  The  words  are 
imperative  ;  and  writs  of  error  can  no  longer 
issue  out  of  chancery.  This  court,  in  regard 
to  writs  returnable  here,  are  made  the  officina 
brevium,  instead  of  chancery."  (Lynch  v.  Bank, 
13  Johns.,  127.) 

Mr.  Oreenwood,  contra.  The  defendant  has 
four  clear  days,  after  final  judgment,  within 
which  to  file  his  writ  of  error.  (Bennett  v. 
Nichols,^  T.  R. ,  121.)  And  these  are  four  clear 
juridical  days.  (Hales  v.  Owen,  Salk.,[*17 
625.)  The  judgment  being  perfected  on  the 
llth,  which  was  Saturday,  we  were  then  in 
season  with  our  writ  of  error  and  bail  on  Fri- 
day the  17th.  Saturday  is  excluded  as  being 
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the  first  day,  and  Sunday  as  being  a  dies  non 
jurldicus.  And  after  the  allowance  of  the  writ 
of  error,  he  had,  in  this  case,  four  additional 
days  within  which  to  put  in  bail.  The  dis- 
tinction is,  that  where  the  writ  of  error  is 
allowed,  and  the  allowance  served  after  judg- 
ment signed,  the  party  then  has  four  days  to  put 
in  bail, after  serving  the  allowance.  (2  Sell.  Pr., 
873.)  But  if  such  service  of  the  allowance  be 
before  judgment,  he  then  has  fuur  days  after 
signing  judgment.  (Ibid.,  I  Rich.  C.  P.  Pr., 
252;  2Tidd.,  1084;  1  Arch  bold,  224;  Oravall 
v.  Stimpson,  I  Bos.  &  P.,  478.)  And  so  long 
as  the  execution  is  executable  but  not  executed, 
the  writ  of  error  is  a  supersedeas.  (Perkins  v. 
Woolaston,  1  Salk.,  321  ;  Meriton  v.  Stevens, 
Willes,  271.)  These  rules  apply  to  ordinary 
cases,  where  the  record  is  complete,  and  all 
the  matters  appear  on  the  face  of  it.  But  this 
is  a  much  stronger  case.  Where  there  is  a  bill 
of  exceptions,  the  writ  cannot  be  brought, 
until  the  record  is  perfected  by  the  signing 
and  filing  the  bill  of  exceptions.  (1  Archbold, 
186.)  It  was  the  duty  of  the  judge  on  tender- 
ing the  bill  to  have  set  his  seal  to  it,  and  we 
ought  not  to  be  prejudiced  by  any  delay, which 
arose  from  taking  time,  by  the  judge  or  the 
parties,  to  settle  it,  according  to  the  facts. 
Until  the  bill  is  settled,  the  defendant  cannot 
know  whether  to  bring  his  writ  of  error  or 
not.  The  course  is  to  take  out  the  writ,  and 
after  the  bill  is  settled,  it  is  attached  to  the 
writ  and  takes  effect.  (1  Archbold's  Pr.  186. 
Tidd,  791.)  The  court  below,  then,  haying 
jurisdiction  of  the  subject  matter,  had  a  right 
to  make  such  rule  in  relation  to  this^/z.  fa,,  as 
it  should  think  just  and  equitable,  under  the 
special  circumstances  of  the  case.  It  was  a 
mere  matter  of  practice  ;  and  no  case  can  be 
found  where  this  court  have  interfered,  by 
mandamus,  in  a  proceeding  of  this  kind.  The 
granting  or  refusing  the  rule  to  set  aside  the 
fi.  fa.  was  matter  of  discretion,  and  having 
been  passed  upon,  it  isresjudicata,  and  can  no 
more  be  opened  or  disturbed  than  the  matters 
18*]  *ad verted  to  by  the  Chancellor, in  Gelston 
v.  Codwise.  (1  Johns.  Ch.,  189.) 

It  is  doubtful  whether  writs  of  error  are 
within  the  words  "original  writs,"  used  by  the 
Statute.  (Sess.  38,  ch.  38,  sec.  1.)  If  they  are 
not,  then  the  writ  of  error  is  regular,  and  is  a 
clear  supersedeas  to  the  fi.fa. 

Mr.  T.  A.  Emmet,  in  reply,  agreed  that 
where  the  court  below  has  a  discretion,  a  man- 
damus will  not  lie  to  control  them  in  the  ex- 
ercise of  it.  But  here  is  no  discretion.  The 
execution  was  regular,  and  it  follows  that  the 
court  had  no  power  to  prevent  its  issuing. 
Can  the  judges  supersede  an  execution  at  dis- 
cretion, without  any  reason  whatever  ?  The 
Statute  was  intended  to  take  away  all  jurisdic- 
tion over  writs,  formerly  issued  by  the  Court 
of  Chancery,  returnable  in  courts  of  law  ;  and 
to  transfer  the  whole  of  this  power  to  the 
court  where  the  writ  is  returnable.  The  bill 
of  exceptions  is  no  stay  of  proceedings,  and  in 
llasbrouckv.  Tappen,  15  Johns..  182,  the  court 
put  it  upon  the  words  of  the  Act,  and  recog- 
nize the  ancient  practice  as  being  different. 

Curia.  In  this  case  the  four  clear  juridical 
days,  which  -are  allowed  for  bringing  a  writ  of 
error,  had  not  elapsed  when  execution1  issued. 
422 


But  here«is  no  irregularity.  Though  the  de- 
fendant has  four  days  to  bring  error,  the 
plaintiff  may,  in  the  meantime,  issue  execu- 
tion, at  his  peril,  which  is  subject  to  be  super- 
seded, by  tiling  a  writ  of  error,  and  putting 
in  bail.  (Brisban  v.  Caines,  11  Johns.,  197.) 
But  it  is  objected  that  here  is  no  writ  of 
error ;  and  this  draws  in  question  the  con- 
struction of  the  Statute.  (Sess.  38,  ch.  38,  sec. 
1.)  As  far  as  we  can  learn,  the  practice  under 
this  Act  has  been  to  issue  out  of  this  court  all 
writs  formerly  issuing  out  of  chancery,  re- 
'.urnable  here,  as  well,  original  writs,  proper- 
ly so  called,  as  writs  of  error.  We  are  of 
opinion  that  this  is  the  correct  practice.  The 
words  of  the  Statute  are,  original  writs  for  the 
commencement  of  any  suit  or  proceeding.  It 
is  imperative  ;  they  shall  hereafter  issue  out 
of  and  under  the  seal  of  the  court  in  which 
such  writs  may  be  returnable.  This  was, 
undoubtedly,  the  commencement  of  a  pro- 
ceeding, within  the  words  of  the  Act.  In 
*this  view  of  the  case,the  paper  purport-  [*19 
ing  to  be  a  writ  of  error,  and  filed  as  such, was 
a  nullity.  But  as  it  did  not  appear  that  no- 
tice of  the  motion  had  been  served  on  the 
judges,  the  court  granted 

A  rule  to  show  cause,  &e. 

May  17,  the  time  appointed  in  the  rule  to 
show  cause,  Mr.  Blunt  moved  to  make  the  rule 
for  a  mandamus  absolute. 

Mr.  Greenwood  produced  the  answer  of  the 
judges,  which  did  not  vary  materially  from 
the  facts,  as  they  appeared  on  moving  for  the 
first  rule.  It  appeared,  however,  that  shortly 
after  the  writ  of  error,  which  issued  out  of 
chancery,  had  been  filed,  the  attorney  for  the 
defendant,  supposing  it  might  be  defective, 
had  procured  a  writ  of  error  to  be  issued  out 
of  this  court,  and  filed  with  the  clerk  in  the 
court  below,  upon  which  bail  was  put  in.  It 
further  appeared  that  after  the  trial  the  bill 
of  exceptions  had  been  drawn  up  by  the  attor- 
ney for  the  defendant,  and  amendments  pro- 
posed by  the  attorney  for  the  plaintiff — in  con- 
sequence of  which  it  was  not  settled  and 
signed  by  the  judge  who  tried  the  cause,  until 
Jan.  16,  more  than  a  week  after  the  trial. 

Mr.  Greenwood  now  referred  to  Wathen  v.  Beau- 
mont, 11  East,  271,  where  it  washolden  that  Sun- 
days and  holydays  were  excluded  from  the  com- 
putation of  time  given  to  plead  upon  a  sci.fa., 
though  these  may  not  happen  on  the  last, 
day.  He  also  referred  to  Roberts  v.  Stacy,  13 
East,  21,  which  decides  that  the  first  and  last 
days,  as  well  as  Sundays,  are  excluded,  in 
counting  time,  upon  a  rule  for  judgment.(a) 
The  principle  of  these  decisions,  he  said, 
would  give  *the  same  time  for  bringing  [*2O 
a  writ  of  error.  [WOODWORTH,  J.  Admit 
this  to  be  so  ;  was  your  writ  of  error  a  good 

(a)  In  rules  plead,  in  actions  in  general,  a  Sunday 
or  a  holyday  reckons  as  a  day,  unless  it  be  the  last. 
Roberts  v.  Quickenden,  11,  East,  272,  note  c  ;  Cock  v. 
Bunn,  6  Johns.,  327.  One  day  is  reckoned  inclusive, 
and  the  otncr  exclusive ;  so  where  notice  of  the 
rule  to  plead  is  served  Sept.  1,  the  defendant  has  all 
the  21st  day  in  which  to  plead,  and  the  default  can- 
not be  entered  till  the  22d.  Hoffman  v.  Duel,  5 
Johns.,  232.  And  where  the  time  for  pleading  is  ex- 
tended by  an  order,  until  such  a  day,  it  includes 
that  day ;  so  that  the  default  cannot  be  entered  till 
the  next.  Thomas  v.  Douglass,  2  Johns.  Cas.,  226. 

COWEN  1. 


1823 


PEOPLE  v.  COMMISSIONERS  OF  SALEM. 


20 


one  ?  We  thought  on  granting  the  rule  to 
show  cause,  that  it  was  not.] 

Mr.  T.  A.  Emmet  referred  to  the  case  of  Doe 
v.  Dinely,  4  Taunt.,  289,  as  one  which  he 
should  use  in  his  reply.  He  mentioned  this 
case  now,  that  the  counsel  opposed  to  the  mo- 
tion might  have  an  opportunity  to  answer  it. 

Mr.  Fessenden,  for  the  defendant,  said  he 
supposed  that  counsel  answering  a  rule  to 
show  cause  had  the  right  of  reply,  which  he 
should  claim  to  «sercise,  if  he  thought  it  nec- 
essary, to  which  the  court  agreed.  He  insist- 
ed that  the  writ  of  error,  out  of  chancery,  was 
not  a  mere  nullity.  It  was  voidable  only,  not 
void.  If  voidable,  it  would  operate  as  a  super- 
•sedeas,  till  set  aside  ;  and  the  court  below  had 
no  right  to  question  its  regularity.  The  Stat- 
ute does  not  declare  that  an  original  writ,  issued 
out  of  chancery,  shall  be  void.  This  court 
have  decided  that  a  writ,  though  not  tested  in 
the  name  of  the  Chief  Justice,  is  voidable,  and 
may  be  amended.  (U.  8.  v.  Hanford,  19 
Johns.,  173.)  Yet  this  test  is  absolutely  re- 
quired by  the  Constitution. 

But  the  counsel  and  attorneys  in  the  court 
below  did  what  was  equivalent  to  an  order  to 
stay  proceedings  in  that  court.  A  bill  of  ex- 
ceptions was  drawn  up,  and  amendments  inter- 
changed. The  attorney  for  the  plaintiff  ap- 
pearing, and  taking  part  in  settling  the  bill, 
was  calculated  to  mislead  the  attorney  for  the 
defendant,  who  was  thereby  prevented  from 
obtaining  an  order.  This  court  have  decided 
that  where  the  counsel  for  the  parties  submit 
to  the  court  a  motion  in  arrest  of  judgment,  it 
operates,  per  se,  as  a  stay  of  proceedings. 
What  the  parties  have  done  here  is  the  same 
in  effect.  But  if  not,  the  court  below  had  a 
right  to  relieve  against  this  strict  practice,  on 
the  ground  of  misapprehension.  (Mayor,  &c., 
of  N.  T.  v.  Sands,  2  Cai.,  378.)  The  same 
thing  is  done  at  every  term  of  this  court. 
Here  ample  bail  is  given,  and  no  evil  can  arise 
in  allowing  full  operation  to  the  second  writ 
of  error.  In  granting  a  mandamus,  this  court 
exercise  a  discretionary  power  ;  and  they  will 
2 1*]  *not  interfere,  in  the  exercise  of  that 
discretion,  merely  because  the  court  below 
may  have  erred  in  a  minute  particular.  At 
any  rate  we  now  have  a  good  writ  of  error, 
.and  though  it  may  not  stay  execution,  yet  the 
court  will  control  the  money  when  collected, 
so  as  not  to  suffer  it  to  pass  into  the  plaintiff 's 
hands.  (Meriton  v.  Steven*,  Willes,  272.) 

Messrs.  Blunt  and  T.  A.  Emmet,  contra,  said 
that  the  writ  of  error  was  void.  And  there 
had  been  no  surprise  to  warrant  the  interfer- 
ence of  the  court  below.  The  writ  issued  out 
of  a  court  having  no  authority  to  grant  it. 
Suppose  it  had  issued  from  one  of  the  U.  S. 
courts,  would  the  judges  have  been  bound  to 
obey  it  ?  The  judgment  having  been  perfected, 
it  passed  beyond  the  control  of  the  court  below. 
Nor  does  the  answer  of  the  judges  put  their 

Proceeding  upon  the  ground  of  discretion, 
rue,  a  writ  may  be  amended  in  the  test,  be- 
cause it  issues  out  of  a  proper  court ;  but  you 
cannot  amend  the  fact,  that  it  issued  out  of 
the  Court  of  Chancery.  It  is  as  much  void  to 
all  intents,  as  if  it  had  been  issued  by  the  C. 
P.  of  Chenango.  Nor  is  this  case  like  sub- 
mitting a  motion  in  arrest  of  judgment  ;  for 
that  comes  before  the  court  in  due  and  proper 
1. 


course';  and  the  submission  would,  in  its 
nature,  stay  the  proceedings.  At  to  the  dis- 
position of  the  money  when  collected,  they 
submitted  it  to  the  court. 

Curia.  The  facts  shown  for  cause  appear 
to  be  precisely  the  same,  to  every  material 
purpose,  as  on  granting  the  rule  to  show 
cause  ;  and  we  see  no  sufficient  reason  for 
changing  the  opinion  which  we  then  expressed. 
The  court  below  misapprehended  the  practice, 
in  supposing  that  execution  could  not  go, 
within  the  four  days.  The  plaintiff  had  a 
qualified  right  to  his  fi.fa.  The  words  of  the 
Statute,  undoubtedly,  embrace  writs  of  error  ; 
and  this  construction  is  conformable  to  the 
general  practice  and  understanding  of  the  bar. 
Here  there  was  no  writ  of  error,  and  no  bail. 
All  is  void.  But  a  second  and  valid  writ  of 
error  has  been  filed,  and  bail  put  in.  This  was 
not  till  after  the  fieri  facias  was  executed  ;  and 
therefore  does  not  operate  as  a  supersedeas. 
*As  here  has  been  a  misapprehension  of  [*22 
the  practice  ;  and  as  the  defendant's  counsel 
insists,  and  the  plaintiff's  counsel  submits, 
that  this  court  should  make  such  disposition 
of  the  money,  to  be  collected,  as  shall  be 
equitable;  let  the  money  be  paid  into  court,  to 
abide  the  event  of  the  writ  of  error.  The 
clerk  may  pay  it  to  the  plaintiff,  on  his  giving 
security  to  refund ;  or  it  may  be  placed  at 
interest  by  the  clerk,  on  such  security  as  he 
shall  think  proper. 

Rule  absolute,  but  without  costs. 

Overruled— 2  How.  Pr.,  59. 

Cited  in-7  Cow.,  491;  13  Wend.,  206,  666;  18  Wend., 
96 ;  11  Barb.,  97  ;  1  Duer,  689. 


*THE  PEOPLE,  ex.  rel.  MCFARLAND,  [*23 
v. 

THE  COMMISSIONERS  OF  HIGHWAYS 
OF  THE  TOWN  OF  SALEM,  IN  THE 
COUNTY  OF  WASHINGTON. 

Laying  out  Highway — Practice — Discontinuance 
of  Old  Road — Certiorari — Return — Manda- 
mus. 

The  surveyor  laying  out  a  public  highway,  need 
not  specify  the  width.  Proceedings  on  laying:  out 
a  road  through  improved  lands,  and  discontinuing 
an  old  road.  Form  of  certificate  to  the  commis- 
sioners—their refusal-  Petition  of  appeal.  Re- 
versal of  their  decision.  Order  to  lay  out  and  dis- 
continue. &c.  Certiorari  to  remove  appeal.  Return 
thereto.  Continuances,  and  j  udgment  of  affirmance. 
Record  of  the  judgment.  Alternative  mandamus, 
to  compel  the  Commissioners  to  lay  out  and  dis- 
continue, &c. 

The  judges  on  reversing  the  decision  of  the  Com- 
missioners, ordered  them  to  proceed,  and  lay  out 
and  discontinue,  &c.,  and  a  mandamus  was  holden 
to  lie,  to  compel  their  obedience.  An  order,  on  ap- 
peal that  the  road  be  laid  out  as  applied  for,  is  a 
sufficient  direction  to  the  Commissioners  to  lay  it 
out. 

Citations— 2  Cai.,  179  ;  16  Johns.  61. 

PLEAS,  at  the  City  Hall  of  the  City  of  N. 
L  Y.,  before  the  Justices  of  the  People  of 
the  State  of  N.  Y.,  of  the  Supreme  Court  of 
Judicature  of  the  same  People,  of  the  Term 
of  May,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  twenty. 

State  of  N.  Y.,  Albany  County,  ss.     The 
People  of  the  State  of  N.  Y.  sent  to  Asa  Fitch, 
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Jonathan  Wood  and  Nathaniel  Hall,  Es- 
quires, three  of  the  Judges  of  the  Court  of  C. 
P.  of  the  County  of  Washington,  their  writ 
close,  in  these  words  : 

"  The  People  of  the  State  of  N.  Y.,  by  the 
Grace  of  God  free  and  independent.  To  Asa 
Fitch,  Jonathan  Wood  and  Nathaniel  Hall, 
Esquires,  three  of  the  Judges  of  the  Court  of 
C.  P.  of  the  County  of  Wash. :  Greeting, 

We,  being  willing,  for  certain  causes,  to  be 
certified  of  a  certain  decision  made  by  you,  on 
a  certain  appeal  of  John  McFarland  and 
William  M.  McFarland,  from  the  determina- 
tion and  decision  of  the  Commissioners  of 
Highways  of  the  town  of  Salem,  in  the 
County  of  Wash,  aforesaid,  in  refusing  to  lay 
out  a  road  in  said  town,  and  also  in  refusing 
to  discontinue  a  certain  road  in  the  same  town, 
under  and  by  virtue  of  an  Act  of  the  Legisla- 
ture of  the  State  of  N.  Y.,  entitled  'An  Act 
to  Regulate  Highways ; '  we  command  you 
that  the  said  appeal,  together  with  the  testi- 
mony given,  and  offered  to  be  given,  on  the 
hearing  thereof,  with  your  decision  thereon, 
with  all  things  touching  and  concerning  the 
same,  by  whatever  names  the  parties  thereto 
are  called,  before  our  Justices  of  our  Supreme 
Court  of  Judicature,  at  the  City  Hall  of  the 
City  of  N.  Y.,  on  the  first  Monday  of  May 
next,  you  send,  under  your  seals,  together 
24*]  with  this*writ ;  that  our  said  court  may 
further,  thereupon,  cause  to  be  done  therein 
what  of  right  ought  to  be  done.  Witness, 
AMBROSE  SPENCER,  Esquire,  Chief  Justice  of 
our  Supreme  Court  of  Judicature,  at  the  Capi- 
tol in  the  City  of  Albany,  this  fifteenth  day  of 
January,  one  thousand  eight  hundred  and 
twenty. 

FAIRLIE.  BLOODGOOD  &  BREESE,  Clerks. 
CRARY  &  MCLEAN,  Attys." 

The  judges  aforesaid,  to  wit:  Asa  Fitch, 
Jonathan  Wood  and  Nathaniel  Hall,  Esquires, 
now  here,  on  the  day  and  at  the  place  in  said 
writ  contained,  to  wit :  on  the  first  Monday  of 
May,  in  this  same  term,  at  the  City  Hall  of  the 
City  of  N.  Y.,  return  to  the  said  writ  in  the 
words  and  figures  following,  to  wit : 

Washington  County,  ss.  By  virtue  of  a 
writ  of  the  people  of  the  State  of  N.  Y.,  here- 
unto annexed,  and  delivered  unto  us,  Asa 
Fitch,  Jonathan  Wood  and  Nathaniel  Hall, 
Esquires,  three  of  the  Judges  of  the  Court  of 
C.  P.  in  the  County  of  Washington,  in  the 
said  writ  named,  the  decision  made  by  us  upon 
the  appeal  of  John  McFarland  and  William 
M.  McFarland,  from  the  determination  and 
decision  of  the  Commissioners  of  Highways  of 
the  town  of  Salem,  in  the  County  of  Washing- 
ton, whereof  mention  is  made  in  the  said  writ, 
with  all  things  touching  the  same,  or  thereto 
belonging,  to  the  Justices  of  the  People  of  the 
State  of  N.  Y.,  at  the  City  Hall  in  the  City  of 
N.  Y.,  at  the  day  in  the  said  writ  mentioned, 
distinctly  and  openly,  under  our  seals,  we  do 
certify  :  that,  on  the  17th  day  of  Sept.,  1819, 
the  petition  of  William  M.  McFarland  and 
John  McFarland,  by  way  of  appeal  from  the 
doings  of  the  Commissioners  of  Highways  in 
the  town  of  Salem,  in  said  county,  was  deliv- 
ered to  us ;  which  petition  is  in  the  words  fol- 
lowing, to  wit:  "To  the  Honorable  Asa 
Fitch,  Nathaniel  Hall  and  Jonathan  Wood, 
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Esquires,  three  of  the  Judges  of  the  Court  of 
Common  Pleas  of  the  County  of  Washington  : 
The  appeal  of  John  McFarland  and  William 
M.  McFarland,  of  the  town  of  Salem,  in  the 
County  of  Washington  aforesaid,  from  the 
determination  and  decision  of  the  Commis- 
sioners of  Highways  of  the  town  of  Salem 
aforesaid,  *in  refusing  to  lay  out  a  road  [*25 
in  said  town  as  follows:  'Beginning  at  the 
northwest  corner  of  a  lot  of  land  in  the  pos- 
session of  Abram  Rowan,  and  running  south 
45  deg.  E. ,  20  rods;  then  south,  &c.(by  courses, 
distances  and  objects),  the  whole  distance  sup- 
posed by  admeasurement  to  be  426  rods  ;  said 
road  running  through  the  lands  of  Abram 
Rowan,  passing  on  the  south  side  of  an  old 
house  on  said  Rowan's  lot,  until  it  intersects 
the  north  line  of  the  farm  occupied  by  the 
heirs  of  Capt.  James  McFarland,  deceased  ; 
thence  through  the  lands  of  the  said  heirs  of 
the  said  James,  along  the  west  side  of  the 
barn  on  said  farm,  so  as  to  strike  the  west  line 
of  said  farm  not  far  from  50  rods  from  the 
southwest  corner  of  said  last-mentioned  farm  ; 
then  along  the  said  west  line,  through  the 
lands  of  Joshua  Steele,  to  the  said  southwest 
corner  ;  thence  on  a  southerly  course,  until  it 
intersects  the  old  road,  at  or  near  a  small 
bridge,  near  the  house  of  Solomon  Heath, 
where  the  said  old  road  turns  to  go  to  the 
house  of  David  Matthews.'  And  your  appel- 
lants, conceiving  themselves  aggrieved  by  the 
determination  of  the  said  Commissioners  in 
refusing  to  lay  out  the  said  road,  and  in  not 
discontinuing  the  said  old  road,  as  also  de- 
scribed, do  appeal  from  such  determination, 
praying  your  Honors  to  convene,  as  soon  as 
may  be  convenient,  and  decide  such  appeal, 
according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  Dated  Sept.  17th, 
1819." 

Whereupon,  we,  the  said  Judges,  met  at  the 
said  town  of  Salem,  in  the  said  county,  accord- 
ing to  the  prayer  of  the  said  petition,  on  or 
about  the  19th  day  of  Oct.,  1819,  and  viewed 
the  respective  premises  in  the  said  appeal  set 
forth,  for  the  purpose  of  deciding  upon 
such  appeal ;  at  which  time  and  place  William 
Russell,  Aaron  Martin  and  Azor  Thompson, 
Commissioners  of  Highways  of  said  town  of 
Salem  appeared  before  us  the  said  judges,  and 
proved  on  their  oaths,  &c.  (setting  forth  all  the 
evidence  given  on  the  hearing  of  the  appeal — 
the  objections  and  points  of  law  made  by  the 
counsel,  with  the  decision  thereof — several  pe- 
titions— and  lastly,  the  original  petition  in  ques- 
tion, and  the  decision  of  the  Commissioners 
thereon,  as  follows  :) 

That,  in  the  month  of  Sept.  another  petition 
of  John  McFarland,  and  eleven  other  free- 
holders of  said  town  of  *Salem,  upon  [*26 
their  oaths,  was  presented  to  the  said  Commis- 
sioners— that  the  service  thereof,  on  the  said 
Azor  Thompson,  was  made  by  leaving  the 
same  with  his  wife,  at  his  dwelling-house,  in 
the  said  town  he,  the  said  Azor  Thompson, 
then  being  absent  from  home;  which  said  last- 
mentioned  petition  is  in  the  words  following, 
to  wit : 

"  To  the  Commissioners  of  Highways  of  the 
town  of  Salem,  in  the  County  of  Washington: 

The  subscribers,  being  freeholders  of  the 
said  town  of  Salem  certify  upon  their  oaths,  to 
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the  said  Commissioners,  that  a  road  is  neces- 
sary and  proper  to  be  laid  out  in  the  said  town 
as  follows  :  beginning  at  the  northwest  corner 
of  a  lot  of  land,  in  the  possession  of  Abram 
Rowan,  and  running,  &c.  (by  courses,  dis- 
tances and  objects,  as  above  in  the  petition  of 
appeal),  and  your  petitioners  pray  that  a  road 
may  be  laid  out,  pursuant  to  said  courses  and 
distances,  as  above  mentioned  ;  and  that  all 
that  part  of  the  old  road  running  northward, 
by  where  the  survey  intersects  the  same,  at  or 
near  the  said  small  bridge  near  the  house  of 
the  said  Solomon  Heath,  until  it  intersects  the 
road  leading  from  John  McFarland's  to  the 
house  of  David  Matthews,  in  the  said  town  be 
discontinued.  Dated  Aug.  25th,  1819," 

That  but  two  of  the  deponents,  to  wit :  Wil- 
liam Russell  and  Aaron  Martin,  having  re- 
vewied  the  road  in  the  said  last  petition  men- 
tioned, decided  on  said  petition  and  indorsed 
said  decision  on  the  same,  in  the  words  follow- 
ing : 

"We,  the  Commissioners  of  Highways  of 
the  town  of  Salem,  have  this  day  viewed  the 
ground  through  which  the  road  mentioned  in 
the  within  petition  is  applied  for  ;    and  we  do 
disapprove  of  the  application,  and  refuse  to 
lay  out  the  said  road.     Sep.  13,  1819. 
AARON  MARTIN, 
WILLIAM  RUSSELL, 

Commissioners. " 

That  from  said  last-mentioned  decision  of 
Aaron  Martin  and  William  Russell,  the  said 
Commissioners,  John  McFarlaud  and  William 
M.  McFarland  appeal  to  us,  three  of  the  Judges 
of  the  Court  of  C.  P.  in  said  County  of 
Washington,  the  petition  of  appeal  wherein  is 
the  one  now  under  consideration,  and  is  set 
forth  at  large,  first  above,  in  this  return. 
27*]  [*The  judges  then  proceed  to  state,  in 
their  return,  that  they  had  examined  the  old 
road  and  the  new  one  in  contemplation  and  to 
give  their  opinion  in  relation  to  several  partic- 
ulars which  rendered  the  old  road  of  no  public 
utility,  and  the  new  one  necessary  ;  and  they 
adjudged  and  determined  the  same  to  be  nec- 
essary and  proper,  and  conclude  thus:] 

With  this  view,  and  under  these  impressions 
of  duty,  imposed  upon  us  by  the  Act,  entitled 
"  An  Act  to  Regulate  Highways,"  we,  the  said 
judges,  reversed  the  doings  of  the  said  William 
Russell  and  Aaron  Martin,  Commissioners  as 
aforesaid,  and  published  our  decision  in  rela- 
tion thereto,  by  indorsing  the  same  on  saidlast- 
mentioned  appeal,  which  decision  is  in  the 
words  following,  to  wit  :  "  We,  the  under- 
signed, Judges  of  the  Court  of  C.  P.,  in  and 
for  the  County  of  Wash.,  to  whom  the  appeal 
of  William  M.  McFarland  and  John  McFar- 
land, as  within  stated,  is  made,  having  consid- 
ered and  reviewed  the  said  premises,  and 
having  heard  the  proofs  and  allegations  of  the 
respective  parties,  and  after  due  deliberation 
had  thereon,  do  order,  determine  and  adjudge, 
that  the  said  John  McFarland  and  William  M. 
McFarland  were  aggrieved  by  the  decision  of 
the  Commissioners  within  named,  in  refusing 
to  lay  out  said  road,  in  the  said  petition  menf- 
tioned  ;  and  also,  in  refusing  to  order  the  old 
road,  therein  specified,  to  be  discontinued. 
And  we,  therefore,  order  the  decision  of  the 
said  Commissioners  to  be,  and  the  same  is 
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hereby  reversed,  pursuant  to  the  provisions  of 
the  Act  in  such  case  made.  And  we  do  further 
order,  determine  and  adjudge,  that  the  prayer 
of  the  petitioners,  in  the  said  application  spec- 
ified, ought  to  have  been  granted  ;  and  we, 
therefore,  order  the  said  road  to  be  laid  out 
and  opened,  according  to  the  survey  set  forth 
in  the  said  petition,  hereunto  annexed  ;  and 
we  also  order  the  old  road,  in  the  said  petition 
specified,  to  be  discontinued.  Dated  this  20th 
of  Oct.,  1819.  ASA  FITCH, 

NATHANIEL  HALL, 
JONATHAN  WOOD." 

*In  testimony  whereof,  we  have,  re-  [*2& 
spectively,  to  these  presents  affixed  our  seals, 
and  subscribed  our  names.  Dated  this  12th  day 
of  July,  1820. 

ASA  FITCH,  (L.  8.) 

NATHANIEL  HALL,      (L.  s.) 
JONATHAN  WOOD,       (L.  s.)(a) 

But  because  the  said  justices,  now  here,  are 
not  yet  advised  what  judgment  to  give,  of  and 
upon  the  premises  aforesaid,  a  day  is  giyen  to 
the  parties  aforesaid,  before  the  said  Justices, 
at  the  Capitol  in  the  City  of  Albany,  on  the 
first  Monday  of  Aug.  next,  to  hear  their  judg- 
ment thereon.  At  which  day  and  place,  last 
aforesaid,  before  the  Justices  aforesaid,  came 
the  parties  aforesaid,  by  their  attorneys.  But 
because,  &c.  (continuances  by  CUT.  adv.  milt,  to 
Jan.  Term,  1822).  Whereupon,  all  and  sin- 
gular the  premises  being  seen,  and  by  the 
court,  now  here,  fully  understood,  and  mature 
deliberation  being  thereupon  had,  it  appears  to 
the  said  court,  here,  that  there  is  no  error  in 
the  proceedings  aforesaid  ;  and  that  the  decis- 
ion of  the  ^Judges  aforesaid,  on  the  appeal 
aforesaid,  in  ordering  the  decision  of  the  Com- 
missioners aforesaid  to  be  reversed,  and  in 
ordering  the  road  specified  in  said  petition  to 
be  laid  out  and  opened,  according  to  the  sur- 
vey set  forth  in  the  said  petition  above  men- 
tioned. and  in  ordering  the  old  road,  in  the 
said  petition  specified,  to  be  discontinued, 
was,  in  all  respects,  just  and  proper.  Where- 
fore, the  said  decision  and  proceedings  of  the 
said  Judges  ought  to  be,  in  all  things,  affirmed. 

Therefore,  it  is  considered,  that  the  decision 
and  proceedings  aforesaid,  of  the  Judges 
aforesaid,  in  form  aforesaid  made,  be  in  all 
things  affirmed,  and  stand  in  full  force  and 
effect,  anything  to  the  contrary,  for  error 
assigned,  in  anywise,  notwithstanding. 

Judgment  signed  the  29th  day  of  March, 
1822.  ESTES  HOWE,  Recorder,  &c. 


*At  the  last  Aug.  Term,  Mr.  Russell,  [*2*> 
upon  the  above  proceedings,  moved  for  and 
obtained,  in  behalf  of  the  relators,  a  rule  for 
a  mandamus  to  compel  a  compliance  with  the 
decision  of  the  judges.  The  mandamus  was 
thus  : 

"  The  People  of  the  State  of  N.  Y.,  by  the 
Grace  of  God  free  and  independent  :  To  the 

(a)  In  Lawton  v.  The  Commissioners,  &c.,  2  Cai., 
179,  there  was  an  assignment  of  errors,  as  iu  ordi- 
nary cases,  upon  certiorari  to  a  justice's  court.  Iu 
this  case  there  was  none.  In  England,  the  proceed- 
ing' to  quash  or  allirm  the  doings  of  inferior  magis- 
trates, seems  to  be  by  the  summary  proceeding  of  a 
rule  to  show  cause  (Rex  v.  St.  Tssey,  Burr.  Sett. 
Cos..  836,  &c.;  Rex  v.  Moor  Critchell,  2  East,  66  :  Rex 
v.  Oulton,  Burr.  Sett.  Cas.,  68),  in  such  case,  of 
course,  no  assignment  of  errors  is  necessary. 
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Commissioners  of  Highways  of  the  town  of 
Salem,  Greeting: 

Whereas,  in  and  by  a  certain  Act  of  the 
Legislature  of  the  said  State  of  N.  Y.,  made 
and  passed  the  19th  day  of  Mar.,  in  the  year  of 
our  Lord,  1813,  entitled  '  An  Act  to  Regulate 
High  ways, 'it  is,  amongst  other  things,  enacted 
and  declared,  '  that  it  shall  not  be  lawful  for 
any  Commissioners  of  Highways  to  lay  out  any 
road  through  improved  or  cultivated  land, 
without  the  consent  of  the  occupant  or  owner 
thereof,  unless  upon  the  application  of  twelve 
reputable  freeholders  of  the  town  in  which 
such  road  shall  be  laid  out,  certifying  upon 
oath  that  such  road  is  necessary  and  proper  ; 
and  that  all  public  roads,  to  be  laid  out  by  the 
Commissioners  of  any  town,  shall  not  be  less 
than  four  rods  wide  ;'  and  it  is  further,  by  the 
said  Act,  enacted,  '  that  whenever  any  person 
or  persons,  shall  conceive  himself  or  themselves 
aggrieved,  by  the  determination  of  the  Com- 
missioners of  Highways,  either  in  laying  out, 
altering  or  discontinuing,  or  in  refusing  to  lay 
out,  alter  or  discontinue  any  road,  it  shall  be 
lawful  for  such  person  or  persons,  within  forty 
days  thereafter,  to  appeal  to  any  three  of  the 
Judges  of  the  Court  of  C.  P.,  for  the  county 
in  which  such  road  is  situated  ;  whose  duty  it 
shall  be  to  convene,  as  soon  as  may  be  con- 
venient, and  decide  such  appeal  ;  and  their 
decision,  or  that  of  any  two  of  them,  shall  be 
conclusive  in  the  premises  :'  and  whereas  it 
appears  to  us,  and  we  have  been  given  to  un- 
derstand in  our  court,  before  our  Justices  of 
our  Supreme  Court  of  Judicature,  upon  the 
oath  of  John  McFarland,  that  a  petition,  bear- 
ing date  the  25th  day  of  Aug.,  in  the  year  of 
our  Lord,  1819,  was  duly  presented  to  the  Com- 
missioners of  Highways  of  the  town  of  Salem, 
in  the  County  of  Wash.,  and  that  said  petition 
certified  to  said  Commissioners,  under  the 
oaths  of  twelve  reputable  freeholders  of  the 
said  town  of  Salem,  that  a  certain  road  was 
3O*]  *necessary  and  proper  to  be  laid  out  in 
the  said  town,  according  to  the  following  metes 
and  bounds,  to  wit :  beginning  &c.  (by  courses. 
&c.,  as  before  mentioned,  ante,  p.  25),  and  that 
said  petition  prayed  that  a  road  might  be  laid 
out,  pursuant  to  said  courses  and  distances,  as 
above  mentioned  ;  and  that  all  that  part  of  the 
old  road,  running  northwardly,  where  the  sur- 
vey intersects  the  same.at  or  near  the  said  small 
bridge,  near  the  house  of  the  said  Solomon 
Heath,  until  it  intersects  the  road,  leading  from 
John  McFarland's  to  the  house  of  David 
Matthews,  in  the  said  town,  might  be  discon- 
tinued ;  and  that  two  of  said  Commissioners, 
by  an  indorsement  on  the  back  of  said  petition, 
bearing  date  the  30th  day  of  Sept.,  1819,  did 
disapprove  of  said  application,  and  refuse  to 
lay  out  the  said  road  :  whereupon,  the  said 
John  McFarland  and  William  M.  McFarland 
appealed  to  three  of  the  Judges  of  the  Court  of 
C.  P. ,  of  the  County  of  Wash. ,  pursuant  to  the 
provisions  of  the  said  Act  above  mentioned  ; 
and  lhat  three  of  the  said  Judges,  to  wit :  Asa 
Fitch,  Nathaniel  Hall  and  Jonathan  Wood, 
duly  proceeded  to  act  on  said  appeal,  according 
to  law  ;  and  that,  after  viewing  the  premises, 
and  hearing  the  proofs  and  allegations  of  the 
parties,  the  said  Judges  reversed  the  doings  of 
the  said  Commissioners,  and  ordered  that  the 
said  new  road  be  laid  out  according  to  the 
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courses  and  distances  above  recited  ;  and  pub- 
lished their  decision,  by  an  indorsement  on  the 
back  of  said  appeal,  in  the  words  and  figures 
following,  to  wit :  (as  before,  ante,  p.  27) ;  and 
whereas,  it  further  appears  unto  us,  in  our  said 
Court,  that  the  said  Commissioners,  after  the 
doings  of  the  said  Judges  as  aforesaid,  sued 
out  of  our  said  court,  before  us.  a  certain  writ 
of  certiorari,  directed  to  the  said  Judges,  re- 
turnable before  our  Justices  of  our  said  court, 
at  the  City  Hall  of  the  City  of  N.  Y.,  on  the 
first  Monday  in  May,  1820  ;  and  that  the  said 
Judges  made  due  return  to  our  said  court,  in 
obedience  to  the  command  of  said  writ  of  cer- 
tiorari ;  and  that  afterwards,  to  wit:  in  the 
Term  of  Jan.,  1822,  our  said  court,  before  our 
said  Justices,  duly  affirmed,  in  all  things,  the 
proceedings  of  the  said  Judges  as  likewise 
appears  of  record.  And  whereas,  it  further 
appears  unto  us  that  you,  the  said  Commis- 
sioners, had  due  notice  *of  the  proceed-  [*31 
ings  of  the  said  Judges  of  the  said  Court  of  C. 
P.  of  the  County  of  Wash.,  and  of  the  affirm- 
ance of  the  said  proceedings,  in  all  things,  by 
our  said  court,  before  our  said  Justices,  and 
that  you  have  been  often  requested  to  lay  out 
and  open  said  road  above  mentioned,  but  that 
you  have,  hitherto,  wholly  refused,  and  still 
do  absolutely  refuse,  to  lay  out  and  open  said 
road,  to  the  great  damage  and  grievance  of  the 
said  John  McFarland,  as,  by  his  complaint,  we 
are  informed  :  wherefore,  the  said  John  had 
besought  of  us  a  fit  and  proper  remedy  in  this 
behalf,  and  we  being  willing  that  those  things 
should  be  done  which  are  right  and  proper  in 
this  behalf  ;  do,  therefore,  command  you,  the 
said  Commissioners,  and  every  one  of  you, 
firmly  enjoining  you,  that,  you  do,  without 
further  delay,  forthwith  lay  out,  and  cause  to 
be  opened,  a  certain  road  in  the  said  town  of 
Salera,  according  to  the  following  metes  and 
bounds,  that  is  to  say  :  beginning,  &c.  (courses, 
&c. ,  as  before),  and  that  you  cause  all  that 
part  of  the  old  road  (as  before  described),  forth- 
with to  be  discontinued  ;  or  that  you  show 
cause,  why  you  do  not,  before  our  j'ustices  of 
our  Supreme  Court  of  Judicature,  at  the  Acad- 
emy, in  the  town  of  Utica.  in  the  County  of 
Oneida,  on  the  third  Monday  of  Oct.  next. 
And  have  you  then  there  this  writ.  Witness, 
AMBROSE  SPENCER.  Esquire,  Chief  Justice,  at 
the  Capitol  in  the  City  of  Albany,  the  17th  day 
of  Aug.,  in  the  year  of  our  Lord  1822. 

FAIRLIE,  BLOODGOOD  &  BREESE,  Clerks, (a) 

C.  L.  ALLEN,  Att'y." 

In  their  return,  the  defendants  attempted  to 
excuse  themselves,  by  objecting  that  the  sur- 
vey, according  to  which  they  were  required  to 
act,  was  mere  right  lines  from  point  to  point, 
but  specified  no  width  of  which  the  said  road 
should  be.  They  also  insisted  that  the  judges 
had  no  power  to  order  them  to  lay  out  the 
road ;  and,  if  they  possessed  this  power,  yet 
they  had  not  given  any  sucn  direction,  in  the 
order  they  had  made  upon  the  appeal,  and 
they  feared  that  actions  of  trespass  might  be 
brought  against  them  if  they  proceeded  ;  and 
*their  apprehension  of  such  prosecu-  [*32 
tions,  arose  from  the  decision  in  16th  Johns., 

(a)  Vide  Rex  v.  College  of  Physicians,  5  Burr-,  3740 
to  2761,  for  the  forms  and  proceedings  upon  an 
English  mandamus  to  a  corporation,  with  the  return 
thereto. 

1. 
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THE  PEOPLE  v.  PALMER. 


61.  This  return  was,  at  the  present  term,  sub- 
mitted to  the  court  without  argument. 

Curia.  The  first  objection  was  settled 
against  the  defendants,  in  Lawton  v.  Commis- 
sioners, 2  Cai.,  179.  The  case  of  The  People 
v.  Champion,  16  Johns.,  61,,  decides  that  the 
judges  may  themselves  lay  out  the  road.  The 
question  as  to  their  power  of  ordering  this  to 
be  done  by  the  Commissioners,  and  the  pro- 
priety of  a  mandamus  to  compel  a  compliance 
was  before  the  court  in  this  very  cause,  at 
Aug.  Term  last,  with  the  other  questions  now 
made,  and  they  were  then  decided  against  the 
defendants.  The  judges  directed  the  road  to 
be  laid  out  as  applied  for.  This  direction  is 
sufficiently  explicit,  if  any  was  necessary.  It 
must  be  construed  according  to  the  subject 
matter  ;  and  can  apply  to  no  persons,  other 
than  the  Commissioners. 

Rale  for  a  peremptory  mandamus. 

Cited  in— 19  Wend.,  65 ;  19  Hun.  265  ;  15  Barb..  481; 
7  How.  Pr.,  29. 


THE  PEOPLE 

v. 

PALMER,  One  of  the  Coroners  of  ALLEGANY 
COUNTY. 

Practice — Execution    of    Attachment — Elisors. 

Two  elisors  appointed  to  execute  an  attachment, 
on  motion,  ex  parte. 

A  RULE  for  an  attachment  had  been  taken 
-LL  against  the  defendant,  for  not  returning 
an  execution.  On  an  affidavit  of  the  proceed- 
ings and  on  motion,  ex  parte, 

Messrs.  H.  Enrll  and  B.  F.  Colvin  were,  by 
rule,  appointed  Elisors,  to  execute  the  attach- 
ment. 


33*] 


*Ex  PAUTE  SCOTT. 
Practice — Infancy  of  Plaintiff. 


It  is  irregular  for  an  infant  to  declare  by  attor- 
ney :  and  that  the  defendant  does  not  know  the  in- 
fancy to  be  material,  is  au  excuse  for  delay  in  mov- 
ing to  set  the  declaration  aside. 

MR.  DE  WITT  moved  for  a  mandamus  to 
the  judges,  &c.,  of  Washington  Co.,  com- 
manding them  to  modify  a  rule  setting  aside 
the  declaration  aud^all  subsequent  proceedings 
and  staying  all  proceedings,  till  aprochein  ami 
should  be  appointed,  on  payment  of  costs,  in  a 
cause  there,  between  Knight,  plaintiff,  and 
Scott  and  others,  defendants. 

Knight  was  an  infant,  and  appeared  by  at- 
torney. The  cause  had  gone  to  issue  ;  and  a 
motion  had  been  heard  for  judgment  as  in  case 
of  nonsuit.  This  was  refused,  on  payment  of 
costs  ;  after  which,  the  defendants  informed 
their  attorney  that  the  plaintiff  was  an  infant, 
not  knowing  before  that  this  was  material.  On 
these  facts,  the  C.  P.  granted  the  above  rule. 
The  object  of  this  motion  was  to  get  rid  of  the 
condition  in  the  rule,  which  required  the  pay- 
ment of  costs.  This  motion  was  opposed  by 
Mr.  Russell,  but  the  court  granted 

A  rule  to  show  cause. (b) 

Cited  in— 13  Wend.,  577, 

(b)  Fide  Schermerhorn  v.  Jenkins,  7  Johns.,  373. 
That  the  infancy  of  the  plaintiff  is  not  a  ground  of 
nonsuit  at  the  trial,  but  may  be  pleaded  in  abate- 
ment. 1  Chit.  PI.  436. 

COWEK  1. 


CENTER  v.  BILLINGHURST. 

Death  of  Plaintiff— Execution — Failure  of  Con- 
sideration— No  Defense  in  Action  on  Specialty. 

An  execution  tested  after  the  plaintiff's  death, 
is  irregular,  but  may  be  amended.  It  may  be  issued 
after  his  death,  if  tested  before.  As  between  the 
parties,  &c.,  it  relates  to  the  test;  though  otherwise, 
as  to  purchasers.  The  failure  of  consideration  is 
no  defense  to  an  action  on  a  specialty. 

Citations— Tidd,  915 :  Act,  sess.  36.  ch.  50,  sec.  6 ; 
1  R.  L.,  501 ;  Comb.,  33 ;  Cro.  Car.,  459 ;  6  T.  K.,  388. 

MR.  H.  B.  DAVIS,  for  the  defendant.moved 
to  set  aside  the  execution,  which  was  tested 
Aug.  17,  last.  The  plaintiff  died  the  14th  of 
the  same  month,  of  which  the  defendant  was 
informed,  for  the  first  time,  Feb.  1,  last. 

*The  judgment  was  recovered  upon  [*34- 
a  bond,  for  the  consideration  money  of  land, 
purchased  of  the  plaintiff  by  the  defendant, 
the  title  to  which  had  failed,  as  he  had  lately 
heard  and  believed. 

Mr.  Davis  insisted  that  where  the  plaintiff 
dies  before  execution,  it  cannot  issue  until 
scire  facias,  and  judgment  in  favor  of  his  rep- 
resentative. Here,  the  execution  not  only 
issues,  but  is  tested  after  the  plaintiff's  death. 

And,  to  show  that  this  was  irregular,  he  re- 
ferred to  Tidd,  915,  916,  and  cases  there  cited, 
and  6T.  R.,  368.  And  though  this  test  is  in 
term,  it  shall  not  relate  to  the  first  day  thereof, 
so  as  to  overreach  the  plaintiff's  death.  The 
term  shall  not  be  esteemed  one  day  for  the 
purposes  of  a  test.  (1  Wills.,  42.) 

Mr.  E.  Williams,  contra,  moved  to  amend, 
by  altering  the  test  to  some  day  in  term.,  pre- 
vious to  Aug.  14. 

Mr.  Davis  said  that  this  could  not  be  done. 
That  this  case  differed  materially  from  the  one 
mentioned  in  the  books,  of  an  execution  tested 
before,  though  issued  after  the  death  of  a  de- 
fendant. For  here  the  authority  of  the  attor- 
ney who  issues  the  execution  is  revoked  by 
the  plaintiff's  death. 

Curia.  As  between  the  parties,  the  execu- 
tion has  relation  to  its  test.  (Tidd,  915.)  The 
Statute  (sess.  36,  ch.  50,  sec.  6 ;  1  R.  L.,  501) 
was  intended  for  the  benefit  of  purchasers, 
and  does  not  alter  the  common  law  as  to  the 
party,  or  his  personal  representatives.  (Hor- 
ton  v.  Ruesby,  Comb.,  33.)(#)  Accordingly,  an 
execution  tested  before  the  party's  death  is 
regular,  though  it  issue  afterwards  ;  and  this 
rule  extends  to  both  parties.  (Cleve  v.  Veer, 
Cro.  Car.,  459;  Croke,  arguendo.)  This  exe- 
cution is  irregular,  as  being  tested  after  the 
*plaintiff's  death.  (Heapy  v.  Parris,  6  [*35 
T.  R.,  368.)  But  we  think  it  may  be  amended. 
Here  are  no  equitable  circumstances,  preclud- 
ing an  amendment.  The  failure  of  title  would 
have  been  no  defense  to  the  action  on  the  bond; 
and  if  otherwise,  it  is  too  loosely  made  out  to 
be  noticed  here.  And  the  rule  to  amend  is 
granted,  on  payment  of  costs. 

Rule  accordingly. 

Cited  in-8  Wend..  511;  45  N.  Y.,  373;  14  Barb., 
251 ;  47  Barb.,  498 :  13  How.  Pr..  122 :  21  How.  Pr.. 
37 ;  12  Abb.  Pr.,  289. 

(a)  In  this  case,  "Sir  G.  Treby  (ut  amicus  curlce) 
said  he  was  present  at  the  making  of  the  said  Stat- 
ute" (the  29  Car.  2,  ch.  3,  sec.  16,  from  which  ours  is 
copied),  "and  that  was  the  intention  of  the  Parlia- 
ment." 
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LANSING 

v. 
J.  McKILLUP  AND  D.  McKILLUP. 

Judgment  by  Confession  on  Bond  and  Warrant 
—  When  Set  Aside  for  Usury — Compound  In- 
terest. 

Judgment,  by  confession,  on  bond  and  warrant, 
set  aside  for  usury;  the  usury  being  sworn  to  by  the 
defendant,  and  not  directly  and  positively  denied 
by  the  plaintiff.  Whether  a  bond  to  pay  compound 
interest  upon  a  debt  is  usurious.  Quaere. 

MR.    RUSSELL,   moved    to  set  aside    the 
judgment,  &c.,    which  was  entered,  by 
confession,  on  bond  and  warrant. 

J.  McKillup,  the  principal  debtor,  stated  in 
his  affidavit  that  the  whole  judgment  for 
$1,015.29,  except  $115,,  was  for  usurious  in- 
terest, charged  by  the  plaintiff  on  an  old  mort- 
gage, and  exhibited  a  particular  statement, 
showing  what  was  really  due  thereon. 

Mr.  J.  M.  Ely,  contra,  read  an  affidavit  of 
the  plaintiff,  stating  that  $149  67  of  the  bond 
was  clue  for  a  horse,  sold  to  one  of  the  de- 
fendants, and  the  residue  for  compound  inter 
est  upon  the  mortgage,  which  the  principal 
debtor  had  frequently  promised  to  pay;  and 
which  was  cast  by  one  of  his  sons,  in  his 
presence,  and  for  which  the  defendant,  D. 
McKillup,  became  security.  Mr.  Ely  insisted 
that  this  settlement,  and  contract  to  pay  com- 
pound interest,  was  legally  binding,  and  not 
usurious. 

36*]  *But,  without  deciding  this  question, 
as  the  plaintiff's  affidavit  was  evasive,  in  not 
directly  and  positively  denying  the  usury,  the 
Court  granted  the  motion. 

Cited  in— Hoffm.,  555. 


THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  AL- 
BANY v 

EVERTSON  AND  WESTERLO. 

Practice — Bond  Payable  by  Installments — Judg- 
ment for  Pennliy  of — Execution  Continued. 

Judgment  for  the  penalty  of  a  bond,  payable  by 
installments.  Execution  issues  and  is  returned 
Battened  for  all  except  last  installment,  before  it 
falls  due.  More  than  a  year  after  it  is  due,  execu- 
tion goes  for  this,  without  sci.  /a.  Holden  well; 
for  the  first  execution  may  be  continued  down  on 
the  roll. 

Citations— 6  Johns.,  106;  9  Johns.,  391. 

THE  judgment  was  for  the  penalty  of  a 
bond,  payable  by  installments.  Execution 
had  been  issued,  and  returned  satisfied,  for  all 
the  installments  except  the  last,  before  that 
fell  due.  More  than  a  year  after  the  last  in- 
si ailment  became  due,  another  execution  was 
issued,  which  it  was  now  moved,  on  behalf  of 
the  defendants,  to  set  aside;  and  the  question 
was,  whether  it  could  issue  without  scire  facias; 
and  Tidd  (N.  Y.  ed.  of  1807,  pp.  1004,  1008, 
1011)  was  cited  for  the  defendants,  to  show 
that  it  could  not.  But  SAVAGE,  Ch.J.,  was 
of  opinion  that  the  execution,  which  had  been 

NOTE. — Usury- -Whether  compound  interest  con- 
stitutes.   See  Kellog  v.  Hickok,  1  Wend.,  521. 
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issued  and  returned, (a)  might  be  continued 
down  upon  the  roll  for  the  balance  due, (6)  and 
that  a  scire  facias  was  therefore  unnecessary. 
(Gonnigalv.  Smith,  6  Johns.,  106;  Jackson  v. 
Stiles,  9  Id.,  391.)  SUTHERLAND  and  WOOD- 
WORTH,  JJ.,  gave  no  opinion. 

Motion  denied. 

Cited  in— 4  How.  Pr..  258;  13  How.  Pr.,  574;  19  How. 
Pr.,  387;  4  Bos.,  480;  4  Leg.  Obs.,  385. 


*WILLARD  v.  MISSANI.        [*37 

Pleading  and  Practice — Variance  between  Decla- 
ration and  Process — When  Declaration  Set 
Aside  for  Irregularity. 

The  declaration  must  agree  with  the  process  in 
the  names  of  the  parties. 

Where  the  process  is  at  the  suit  of  G.  B.  W.,  and 
the  declaration  is  in  the  name  of  C.  W.,  stating  that 
the  defendant  was  arrested  at  his  suit,  by  the  name 
of  G.  B.  W.,  the  declaration  was  set  aside  for  irreg- 
ularity. 

Where  the  defendant  is  sued  by  a  wrong  name, 
but  appears  by  his  right  one,  he  may  be  declared 
against  by  the  latter. 

Citations— 1  Chit.  PI.,  251-2;  1  Bos,  &  P.,  645;  Tidd, 
402;  2  Wils.,  393. 

MR.  DAVIS,  moved  to  set  aside  the  declara- 
tion, for  irregularity.  The  capias  ad. 
resp.  was  at  the  suit  of  George  B.  Willard 
against  John  Theodore  De  Missani,  who  put 
in  special  bail  Jan.  23 last,  at  the  suit  of  George 
B.  Willard.  The  declaration  commenced  thus: 
"Charles  Willard,  at  whose  suit,  by  the  name 
of  George  B.  Willard,  John  Theodore  De 
Missani  was  arrested  in  this  suit,"  &c. 

Mr.  Russell,  contra,  referred  to  Murray  v. 
Hubbart,  1  Bos.  &  P.,  645;  Symmers  v.  Wason, 
Id.,  105,  and  to  1  Chit.  PI.,  251,  252,  which,  in 
terms,  sanctions  this  mode  of  declaring.  He 
said,  the  defendant  is  not  entitled  to  oyer,  in 
order  to  plead  this  matter  in  abatement ;  and 
ought  not  to  be  permitted  to  take  advantage  of 
the  variance  in  this  summary  way.  (Tidd,  404; 
Spaldinff  v.  Mure,  6  T.  R.,  363.) 

Mr.  Davis  said  that  for  this  very  reason  the 
objection  should  be  allowed.  Here  was  an 
attempt  to  charge  a  man,  by  declaring  in  a 
cause  wherein  no  writ  ever  issued,  and  in 
which  neither  party  are  in  court.  No  case 
can  be  found  to  sanction  such  a  proceeding. 
The  authorities  referred  to  in  Bos.  &  P.  are 
where  the  defendant  is  misnamed. 

Curia.  The  1  Chit,  PL,  251,  252,  is  an  au- 
thority for  this  mode  of  declaring  ;  but  the 
case  to  which  he  refers  is  Murray  v.  Hubbart, 

1  Bos.  &  P.,  645.     This  case  does  not  bear 
him  out.     It  is  where  a  defendant,  sued  by  a 
wrong    name,    appeared    and    was    declared 
against  by  his  right  one.     The  case  here  is  di- 

(a)  By  the  English  practice,  the  execution  must 
be  returned,  in  order  to  warrant  the  continuances. 

2  Wils.,  82;  2  Serg.  &  R.,  156.    But  by  the  practice 
of  this  court,  no  return  is  necessary.    Jackson  v. 
Stiles,  9  Johns.,  391.    And  the  same  practice  pre- 
vails in  the  Supi'eme  Court  of  Pa.    Lewis  v.  Smith, 
2  Serg.  &  R.,  142. 

(ft)  "If  a  part  of  the  money  only  be  levied,  the 
plaintiff  may  have  a  ft.  fa.  for  the  residue,  and  the 
first  writ  must  be  returned  before  the  second  can  be 
taken  out,  for  that  must  be  grounded  on  the  first 
writ,  and  recite  that  all  the  money  was  not  levied 
thereon."  Tidd,  934. 
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rectly  the  reverse.  The  capias  is  at  the  suit  of 
George  B.  Willard,  according  to  which  the 
defendant  appears.  Charles  Willard  then 
comes  in  and  declares  in  his  own  name.  The 
declaration  must  correspond  with  the  process 
in  the  names  of  the  parties.  (Tidd,  402.) 
The  case  of  a  defendant,  sued  by  a  wrong 
name  and  appearing  in  his  right  one,  is  an  ex- 
38*]  ception  to  this  rule.  The  plaintiff  *may, 
in  such  case,  declare  against  him,  by  the  name 
in  which  he  appears,  stating  that  he  was  ar- 
rested or  served  with  process  by  the  other  ; 
for,  by  appearing,  the  defendant  admits  him- 
self to  be  a  person  sued,  and  so  the  variance 
is  immaterial.  (Tidd,  402;  Hole  v.  Finch,  2 
Wils.,  393.) 

And  tlie  motion  was  granted. 
Cited  in— 8  How.  Pr.,  85. 


JACKSON  v.  CRANE. 

Amendment  of  Writ  of  Certiorari. 

Writ  of  certiorari  amended,  were,  by  mistake,  a 
term  intervened  between  the  test  and  return, 
thouKh  this  may  not  be  done  in  mesne  process,  for 
arrest,  in  personal  actions. 

MR.  E.  BARNES  moved  to  amend  a  writ  of 
certiorari,  to  the  Marine  Court  of  the 
City  of  N.  Y.,  tested  the  1st  day  of  Jan.  Term, 
1823,  and  made,  by  mistake  of  the  attorney, 
returnable  on  a  day  in  Jan.  Term  next,  in- 
stead of  instant ;  so  that  several  terms  inter- 
vened between  the  test  and  return. 

Mr.  Selden,  contra,  said  the  writ  was  void 
and  could  not  be  amended  ;  more  than  a 
term  intervening  between  the  test  and  return. 
It  was  within  the  cases  of  Bunn  v.  Thomas, 
2  Johnk.,  190,  and  Burk  v.  Barnard,  4  Id., 
309. 

Mr.  Barnes,  said  the  reason  of  those  cases 
did  not  apply.  They  were  of  mesne  process, 
for  arrest  in  personal  actions,  and  were  holden 
void,  for  the  danger  of  long  imprisonment,  by 
delaying  to  return  process,  in  which  the  de- 
fendant might  have  a  good  defense.  That 
this  is  the  true  distinction,  he  referred  to 
Shirty  v.  Wright,  2  Ld.  Raym.,  775,  and  Par- 
sons v.  Loyd,  3  Wils.,  341. 

And  of  this  opinion  was  the  Court,  and  grant- 
ed the  motion  to  amend.  , 

Cited  in— 6  Cow.,  603;  8  Wend.,  511. 


39*]     *!N  THE  MATTER  OF  KNIGHT 

D. 

CAREY  AND  CAREY. 

Practice — Arbitration — Application  to  make  Sub- 
mission to  a  Rule  of  Court — Unnecessary  to 
Serve  Affidavit — Award — Rule  for  Attachment 
for  Non-performance,  when  Granted. 

A  copy  of  the  affidavit,  on  which  the  application 
is  made  to  make  a  submission  to  arbitration  a  rule 
of  court,  need  not  be  served."  A  rule  for  an  attach- 
ment, for  not  performing  the  award,  will  not  be 
granted  at  the  time  of  making:  the  submission  a 
rule  of  court,  especially  where  there  has  been  no 
demand  of  performance. 
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A  PPLICATION  was  made  to  make  an  agree- 
-Q_  ment,  to  submit  to  the  award  of  arbitrators, 
a  rule  of  this  court ;  and  that  an  attachment 
issue  against  Carey  &  Carey,  or  one  of  them, 
for  disobedience  thereto.  This  application 
was  grounded  on  the  bond  of  submission,  with 
the  agreement  and  award,  which  were  pro- 
duced, and  attached  to  the  usual  affidavit  prov- 
ing their  due  execution.  Notice  of  the  appli- 
cation had  been  served  on  Carey  &  Carey,  but 
no  other  papers  ;  and  performance  of  the  a  ward 
had  not  been  demand. 

It  was  objected  that  no  rule  could  be  taken 
against  the  Careys,  because  they  had  not  been 
served  with  a  copy  of  the  affidavit  and  other 
papers ;  without  which,  a  party  can  never  be 
prepared  to  impeach  an  award,  and  that,  at 
any  *rate,  the  Statute  (Sess.  12,  ch.  20  ;  [*4O 
1  R.  L.,  125),  which  authorizes  making  the 
agreement  a  rule  of  court,  does  not  contem- 
plate making  the  submission,  &c.,  a  rule  of 
court,  and  granting  a  rule  for  an  attachment  at 
the  same  time. 

THE  COURT  disregarded  the  first  objection, 
and  ordered  the  agreement  to  be  made  a  rule 
of  the  court ;  but  they  refused  the  rule  for  an 
attachment.  They  remarked  that  here  had 
been  no  default;  performance  of  the  award* 
never  having  been  demanded. 

Rule  accordingly. 
Cited  in— 5  Cow.,  29. 


*BRINK,  Overseer,  &c.,  of  KINGSTON,  [*41 

v. 

FULTON  AND  THORN,  Overseers,  &c.,  of 
MILAN. 

Practice — Amendment  of  Certiorari. 

A  writ  of  certiorari  amended  by  inserting  the  test 
day. 

IN  this  cause,  in  a  certiorari  to  a  justice's 
court,  returnable  at  the  last  Jan.  Term, 
the  test  day  was,  by  mistake,  omitted,  and  was 
not  discovered  till  after  the  return  day.  THE 
COURT,  on  motion,  allowed  the  writ  to  be 
amended,  by  inserting  the  test  day. 


THE  PEOPLE  v.  I.  SINGER. 
THE  SAME  v.  I.  SINGER  AND  H.  SINGER. 

Practice — Alteration  of  Test  and  Return. 

The  test  and  return  of  a  writ,  issued  and  delivered 
to  the  sheriff,  cannot  be  altered  so  as  to  make  it 
returnable  at  a  subsequent  term. 

Citations-19  Johns.,  170. 

MR.  E.  BARNES  moved  to  set  aside  the 
attachment  in  the  first  cause,  with  the 
recognizance  taken  therein,  and  on  which  the 
last  suit  had  been  commenced,  with  all  sub- 
sequent proceedings,  for  irregularity.  The 
attachment  was  originally  returnable  in  Oct. 
Term  last,  at  the  Academy,  in  the  town  of 
Utica.  I.  Singer,  the  defendant,  not  being 
found  by  the  deputy-sheriff,  who  held  the 
attachment,  until  after  the  return  day,  he 
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altered  the  test  to  Oct.  Term,  and  the  return 
to  Jan.  Term  last,  at  the  Capitol  in  the  City  of 
Albany,  which  he  had  been  instructed  to  do 
by  the  plaintiff's  attorney.  On  the  altered 
writ  he  arrested  I.  Singer,  who,  with  H. 
Sincer,  as  bail,  thereupon  entered  into  a  recog- 
nizance to  appear  at  the  return  day  thereof. 
At  the  last  Jan.  Term;  I.  Singer  ma'de  default 
in  appearing,  and  the  recognizance  was,  on 
motion,  estreated,  and  the  last  cause  was  insti- 
tuted for  enforcing  it. 

Mr.  Barnes  cited  Filkins  v.  Brockway,  19 
Johns.,  170,  where  it  is  decided  that  a  seal 
cannot  be  thus  used  a  second  time.  That 
having  been  once  used  it  isfunctus  officio;  and 
cannot,  as  here,  be  good  for  an  alias  attach- 
ment. 

Mr.  Collins,  contra,  relied  on  the  case  of 
Sloan  v.  Wattles,  13  Johns.,  158,  as  a  case  in 
point,  against  the  application. 
42*]  *Tlie  Court  granted  the  motion,  hold- 
ing the  rule  laid  down  in  Filkins  v.  Brockway, 
as  applicable  to  this  case.  But  they  required 
the  defendant,  I.  Singer,  to  stipulate  not  to 
bring  an  action  of  false  imprisonment. 

Rule  accordingly. (a) 
Cited  in— 18  Wend.,  634. 


PALMER  ».  HUTCHINS. 

Pleading  and  Practice — Discharge  under  In- 
solvent Act — Wfon  Plea  Puis  Darrein  Con- 
tinuance may  be  Interposed — Relief  of  Defend- 
ant on  Motion. 

When  a  defendant  has  no  opportunity  of  plead- 
ing: his  discharge  under  the  Insolvent  Act,  puin  dar- 
rcin  continuance,  he  will  be  relieved  on  motion. 
The  last  continuance  is  the  last  day  of  the  return 
of  the  venire  facias.  And  a  plea  puis,  &c.,  cannot 
be  interposed  after  a  verdict  or  a  relicta  and  cog- 
novit. 

Citations— Br.  Cont.,  57;  Bull.  N.  P..  310;  Hill,  3 
Geo.,  1. 

TN  ASSUMPSIT.  Mr.  Silliman  moved  to  set 
-L  aside  a  ca.  sa.  upon  which  the  defendant 
was  arrested  Apr.  30,  last.  The  cause  was  at 
issue,  and  noticed  for  trial  at  the  Albany  Cir- 
cuit, Oct  3,  1821  ;  when  a  relicta  and  cognovit 
were  given  by  the  defendant,  who,  on  the  8th 
of  the  same  month,  obtained  his  discharge, 
under  the  "  Act  to  Abolish  Imprisonment  for 
Debt,  in  Certain  Cases."  Judgment  was  en- 
tered as  of  Oct.  Term  thereafter,  pursuant  to 
a  stipulation  in  the  relicta. 

Mr.  W.  Nelson,  contra.  The  defendant 
should  have  pleaded  his  discharge puisdarrein 
continuance;  otherwise  the  plaintiff  has  no 
opportunity  of  contesting  its  validity.  (Cable 
v.  Cooper,  15  Johns.,  152;  Bank  v.  Moore,  2 
Johns.,  294;  Post  v.  Riley,  18  Johns.,  54.)  By 
sustaining  this  application,  the  court  gave  the 
defendant  the  full  benefit  of  his  discharge, 

(o)  In  Ross  v.  Luther  (May  Term,  1830).  which  was 
an  action  of  debt  for  an  escape,  it  appeared  the 
capias  had  been  before  issued  and  put  into  the 
hands  of  the  coroner,  but  was  not  served.  The 
plaintiff's  attorney  took  it  back,  and  afterwards 
altered  the  test  and  return,  and  issued  it  again, 
when  it  was  served  on  the  defendant.  An  applica- 
tion was  made  to  this  court  to  set  aside  the  writ  for 
irregularity ;  but  the  court  held  the  proceeding  reg- 
ular, and  refused  the  motion. 
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without  the  possibility  of  the  plaintiff's  con- 
testing it ;  for  it  cannot  be  questioned  on  affi- 
davit. (Cole  v.  Stafford,  1  Cai.,  249  ;  Noble  v. 
Johnson,  9  Johns.,  259.)  Suppose  an  action 
upon  this  judgment ;  could  the  defendant 
plead  his  discharge  ?  He  does  not  ask  for 
this  ;  and  it  is  now  too  late  to  do  it  of  course. 
(Jackson  v.  Rich,  7  Johns.,  194;  Desobry  v. 
Morange,  18  Johns.,  *336.)  No  excuse  [*43 
is  shown  for  not  pleading  it  earlier,  as  was  done 
in  Bank  v.  Hazard,  9  Johns.,  392. 

Mr.  Silliman  admitted  that  where  the  de- 
fendant has  the  opportunity  of  pleading  his 
discharge,  but  omits  to  do  it  in  season,  he  is 
precluded  the  benefit  of  it,  unless  he  is  after- 
wards let  in,  on  terms,  upon  excusing  the  de- 
lay. This  is  the  principle  of  the  cases  cited 
against  the  application,  from  the  15th,  2d  and 
18th  of  Johnson  ;  and  so  in  the  cases  of  Van 
Valkenbergh  v.  Dederick,  1  Johns.  Cas.,  133; 
Cross  v.  Hobson,  2  Cai.,  102,  awdShawev.  Wil- 
merden,  Id. ,  380.  But  this  is  clearly  otherwise 
where  the  defendant  has  not  had  the  chance  of 
pleading  his  discharge.  In  Billings  v.  Skult,  1 
Johns.  Cas.,  105,  a  judgment  on  bond  and 
warrant  of  attorney  was  set  aside,  because  the 
defendant  had  obtained  his  discharge  interme- 
diate the  execution  of  the  bond  and  warrant, 
and  the  entry  of  the  judgment.  And  in  Baker 
v.  Judges  of  Ulster  C.  P.,  4  Johns.,  191,  the 
defendant  had  been  discharged  the  same  day 
that  judgment  was  entered, "and  the  court  re- 
lieved him  from  the  ca.  sa.  on  motion,  upon 
the  ground  which  we  take  in  this  cause.  It 
was  too  late  to  plead  puis  darrein  continuance, 
after  the  relicta  and  cognovit  given. 

Curia.  The  rule  is,  that  where  the  defend- 
ant has  an  opportunity  of  pleading  his  dis- 
charge, he  cannot  be  relieved  on  motion.  The 
last  continuance  is  the  last  day  of  the  return  of 
the  venire  facias,  which,  in  this  case,  was-the  1st 
day  of  Aug.  Term,  1821.  (Br.  Continuance, 
57  ;  Bull.  N.  P.,  310.)  The  discharge  being 
obtained  after  that  day,  and  before  the  next 
continuance,  the  defendant  might  have  plead- 
ed it,  unless  prevented  by  the  relicta  and  cog- 
novit. A  plea  *puis  darrein  continuance  [*44 
cannot  be  pleaded  after  the  jury  have  given 
their  verdict.  (Pearson  v.  Perkins,  Hill,  3  Geo. , 
1  ;  Bull.  N.  P.,  310.)  We  consider  the  relicta 
and  cognovit  given  by  the  defendant,  equiva- 
lent to  a  verdict,  for  the  purposes  of  the  pres- 
ent question.  The  defendant,  therefore,  had 
no  opportunity  of  pleading  his  discharge.  It 
is  not  pretended  but  that  the  discharge  is  regu- 
lar; 

And  the  motion  must  be  granted. 

Cited  in— H.  &  D.,  374 ;  3  Barb.  Ch.,  363 :  38  N.  Y.. 
256;  6  Lans.,  256;  3  Barb..  446;  1  How.  Pr.,  184;  5 
How.  Pr.,  421 ;  15  Abb.  Pr.,  200 ;  36  N.  J.  L.,  178. 


•VAN  ALSTINE  v.  BROWER.  [*45 

Practice — Relief  from  Default — Shouting  Merits 
—  W/ien  Unnecessary. 

Merits  need  not  be  shown,  to  obtain  relief  against 
a  regular  default,  accidentally  incurred,  for  not  as- 
signing errors. 

rpHE  plaintiff  was  ruled   to  assign  errors. 
JL     Pending  this  rule,  his  attorney  filed  an 
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assignment  of  errors,  and  gave  a  copy  thereof 
to  Mr.  Chamberlain,  who  undertook  to  serve  it 
on  the  defendant's  attorney  ;  but  forgot  to  do 
this  until  the  rule  to  assign  errors  having  ex- 
pired, the  plaintiff's  default  was  entered,  and 
a  rule  for  judgment  of  non  pros,  was  taken 
against  him. 

Mr.  Dodge,  on  these  facts,  moved  to  set  aside 
the  default  arid  all  subsequent  proceedings, 
upon  payment  of  costs  ;  which  I  opposed, 
upon  the  ground  that  the  defendant  being 
regular,  merits,  or  some  legal  ground  for 

Erosecuting  the  writ  of  error,  ought  to  appear 
y  affidavit,  or  otherwise  ;  But, 

WOODWORTH,  ./.,  observed,  that  the  rule  re- 
quiring merits  to  be  shown,  in  order  to  relieve 
the  party  against  a  default,  had  never  within 
his  recollection,  been  extended  to  this  case. 

Motion  granted. 
Cited  in— 2  Duer,  610. 


46*J  *BANK  OF  ORANGE  COUNTY 

v. 
WAKEMAN. 

Sheriff— Taking  Defendant's  Note  in  Satisfaction 
of  Execution — Not  a  Discharge. 

The  sheriff  has  not  the  power  to  discharge  an 
execution,  even  by  returning  it  satisfied,  unless  he 
proceed  and  execute  it  in  due  course  of  iaw. 

His  taking  the  defendant's  negotiable  note,  re- 
ceipting it  as  payment  in  full,  and  returning  the 
execution  satisfied,  will  not  operate  as  a  legal  dis- 
charge of  the  execution,  even  though  the  defendant 
afterwards  pay  such  note  to  a  third  person,  to  whom 
it  has  been  transferred. 

MR.  OAKLEY  moved  to  enter  satisfaction 
upon  the  record  in  this  cause.  In  May 
Term,  1819,  the  plaintiff  obtained  a  judgment 
for  $546.99,  upon  which  a  fi.  fa,  was  issued 
and  delivered  to  a  deputy-sheriff  in  June  fol- 
lowing, who  received  $310  thereon  in  cash. 
In  Nov.,  1822,  he  took  the  defendant's  nego- 
tiable promissory  note  for  the  balance,  gave 
him  a  receipt  in  full  of  the  fi.  fa.  and  returned 
the  execution  satisfied.  The  note  was  trans- 
ferred to  the  sureties  of  the  deputy,  as  a 
security  against  their  responsibility  for  moneys 
which  he  had  converted  to  his  own  use.  The 
defendant,  supposing  it  to  be  a  satisfaction, 
gave  a  new  negotiable  note  to  one  of  the  sure- 
ties, as  a  substitute  for  the  first,  and  which 
was  received  in  full  satisfaction  therefor.  The 
deputy  acted  without  authority  from  the 
plaintiff  or  his  attorney  ;  and  they  never  had 
received  any  part  of  the  moneys  due  upon  the 

fi-fa- 

Mr.  Oakley  said  the  sheriff  had  a  right  to 
receive  anything  in  satisfaction,  the  departing 
with  which  would  operate  to  the  injury  of  the 
defendant.  Suppose  he  had  received  bank 
bills  ;  these  are  but  promissory  notes,  and  no 
one  will  pretend  that  they  could  not  be  re- 
ceived in  satisfaction.  The  mere  levying  upon 
property  by  the  sheriff  is  a  discharge.  Here 
he  has  received  a  negotiable  promissory  note, 
which  has  probably  passed  into  the  hands  of  a 
bonafide  holder.  The  question  of  loss  is  one 
between  the  sheriff  and  the  plaintiff,  equally, 
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as  if  the  former  had  received  the  money,  and 
converted  it  to  his  own  use. 

Mr.  J.  0.  Hoffman,' Jr. ,  contra,  said  that  giv- 
ing a  promissory  note  is  not  payment  of  a 
debt  ;  but  if  it  w'ere  otherwise,  he  insisted  that 
the  deputy  having  acted  without  any  legal  or 
actual  authority,  the  plaintiff  was  not  bound 
by  this  proceeding  and  it  could  not,  for  that 
reason,  operate  as  satisfaction.  And  of  this 
opinion  was  the  Court,  and  they  refused  the 
motion  ;  *placing  their  opinion  expressly  [*47 
upon  the  ground  that  the  receipt  of  the  note  in 
payment,  and  the  discharge  and  return  of  the 
execution  by  the  deputy,  satisfied,  were  not 
in  the  regular  and  legal  course  of  his  official 
duty. 

Motion  denied.(a) 

Cited  in— 4  Cow.,  553 :  6  Cow..  468 ;  1  Wend.,  368 ;  14 
Wend.,  262 ;  19  Wend.,  191 ;  23  Wend..  499 ;  68  N.  Y.. 
543 ;  18  Hun,  265 :  17  Barb.,  144 ;  37  Barb.,  182 :  3 
How.  Pr.,  264;  8  How.  Pr.,  a55;  14  Abb.  Pr.,  414;  1 
Duer.,  112  ;  19  Mich..  481. 


BUDD  v.  MALBURN. 

Practice — Stay  of  Proceedings — Change  of 
Venue — Costs. 

Where,  after  a  cause  is  noticed  for  trial,  the  de- 
fendant obtains  an  order  to  stay  proceedings  with  a 
view  to  move  to  change  the  venue,  and  the  motion 
is  refused,  he  must  pay  the  costs  of  preparing  for 
trial,  up  to  the  time  of  the  order. 

MR.  SUDAM,  moved  to  change  the  venue. 
After  the  cause  was  noticed  for  trial,  the 
defendant  obtained  an  order  to  stay  proceed- 
ings with  a  view  to  this  motion.  The  motion 
being  refused, 

Mr.  H.  B.  Davis  asked  for  the  costs  of  pre- 
paring for  trial,  and  of  resisting  this  applica- 
tion. 

*The  Court  directed  a  rule,  that  the  [*48 
defendant  pay  the  costs  of  the  plaintiff,  in  pre- 
paring for  trial,  up  to  the  time  of  the  order 
to  stay  proceedings,  but  refused  to  allow  the 
costs  of  resisting. 

Rule  accordingly. 

Cited  in— 5  Cow.,  269  a ;  Olcott,  68. 

(a)  This  decision  accords  with  the  principle  of  the 
previous  ones  in  this  court,  though  none  of  them, 
I  believe,  present  this  precise  case  of  a  return  of  the 
execution  satisfied.  In  Codwise  v.  Field,  9  Johns., 
263,  the  coroner  gave  a  receipt  in  full  of  the  ca.  aa. 
engaging  to  pay  the  plaintiff,  in  consideration  of  a 
debt  due  from  the  coroner  to  the  defendant.  The 
plaintiff  sued  out  an  alias  ca.  sa.  and  collected 
the  money;  and  this  was  holden  well;  whereas, 
had  the  coroner  received  the  money,  it  was 
agreed  that  this  would  have  been  a  satisfaction. 
Vide  Cro.  Eliz.,  208,  309 ;  1  Lutw.,  588 ;  Cro.  Eliz., 
237.  And  where  the  officer  takes  security  for 
the  debt  in  the  regular  course  of  the  execution, 
this  will  be  a  satisfaction.  Hoyt  v.  Hudson,  12 
Johns,,  207.  As  if  he  levy  under  a./?,  fa.  and  take 
a  receipt  of  the  goods  as  security  for' the  debt ;  and 
this  though  the  property  seized  be  insufficient,  pro- 
vided the  security  thereupon  taken  be  for  the  whole 
debt.  Ibid.  And  the  simple  act  of  levying  upon 
goods  sufficient  to  satisfy  a  fi.  fa.  will  dischai-ge  the 
defendant,  who  may  plead  such  levy  in  bar  to  an 
action  of  debt  on  the  judgment.  Id.,  and  vide  Clark 
v.  Withers,  2  Ld.  Raym.,  1072 ;  6  Mod.,  290,  and  Ladd 
v.  Blunt.,  4  Mass.,  402 ;  also  9  Johns.,  99.  So  if  the 
sheriff  himself  pay  the  money.  Reed  v.  Pruyn,  7 
Johns.,  428 ;  Sherman  v.  Boyce,  15  Johns.,  443.  And 
although,  as  between  the  sheriff  and  the  plaintiff, 
the  former  would  doubtless  be  estopped  by  his 
return  (9  Johns.,  98:  2  Ld.  Raym.,  1072:  6  Mod.. 
290),  yet  the  principal  case  decides  that  the  plaintiff 
is  not. 
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CLARK  v.  LAWRENCE. 

Practice — Affidavit  to  Obtain  Certiorari,  not 
made  by  Party — Time  of  Showing  Excuse — 
Writ  must  be  Returned  before  Application  to 
set  Aside. 

Whether  the  excuse  for  the  party's  not  making 
an  affidavit  to  obtain  a  certiorari  must  be  shown  to 
the  commissioner  who  allows  it,  or  may  be  shown 
for  the  first  time  against  an  application  to  set  aside 
the  writ.  Qucere. 

To  warrant  an  application  to  set  aside  a  writ  for 
Irregularity,  it  should  appear  to  be  returned. 

MR.  C.  P.  KIRKLAND,  for  the  defendant, 
moved  to  quash  a  certiorari  to  justice's 
court,  because  it  was  founded  on  the  affidavit 
of  the  attorney,  and  not  of  the  party  in  the 
court  below. 

Mr.  Lynch,  contra,  read  an  affidavit  show- 
ing that  the  party  was  a  widow,  and  did  not 
conduct  the  suit  in  person,  but  left  it  to  the 
attorney  who  made  the  affidavit.  This  last 
affidavit  was  made,  to  oppose  the  present  mo- 
tion, more  than  thirty  days  after  judgment  in 
the  court  below.  He  referred  to  Dickson  v. 
Seelye,  6  Johns.,  327,  as  decisive,  to  show  that 
the  affidavit  containing  the  excuse,  for  not 
having  the  affidavit  of  the  party,  may  be  made 
after  the  thirty  days. 

Mr.  Kirkland  said  in  that  case  the  affi- 
davit was  laid  before  the  commissioner  who 
allowed  the  writ.  This  is  necessary,  as  the 
proceeding  should  be  regular  in  the  first  in- 
stance. 

The  Court,  however,  inclined  to  consider  it 
sufficient,  if  the  excuse  appeared  in  answer  to 
the  motion  for  setting  aside  the  writ ;  that  it 
was  in  the  nature  of  a  cross  application  to 
amend ;  and  they  were  about  to  overrule 
Kirkland's  motion,  on  payment  of  costs  by  the 
49*]  plaintiff;  when,  *Mr.  Lynch  objected 
that  it  did  not  appear,  from  the  defendant's 
affidavits,  that  the  certiorari  was  returned;  and 
the  Court,  being  of  opinion  that  this  was  ne- 
cessary, in  order  to  warrant  the  application, 
refused  the  motion  with  costs  to  be  paid  by  the 
defendant. 

Motion  refused. 

Cited  in— 8  Wend.,  511 ;  12  Wend.,  284 ;  2  Hun,  73 ; 
4  T.  &  C.,  291. 


M'LEAN  9.  FORWARD. 

Practice — Retaxation  of  Costs — Delay. 

After  the  lapse  of  two  terms,  at  which  the  party 
might  have  applied  for  a  relaxation  of  costs,  the 
court  will  not  interfere,  though  there  be  exception- 
able items  in  the  bill. 

A  PPLICATION,  on  behalf  of  the  defendant, 
I\  for  a  relaxation  of  costs.  They  were 
noticed  for  taxation  and  taxed  July  30,  1822. 
The  notice,  with  a  copy  of  the  bill  of  costs, 
was  served  on  the  agent  of  the  defendant's  at- 
torney, but  did  not  come  to  the  hands  of  the 
attorney  in  season  for  him  to  oppose,  owing  to 
the  distance  of  his  residence.  Judgment  was 
signed  at  the  last  Aug.  Term. 

Curia.     Oct.   and  Jan.  Terms  having  both 
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elapsed,  at  either  of  which,  for  aught  that  ap- 
peared, the  defendant  might  have  made  this 
motion,  we  refuse  to  interfere,  although  there 
appears  to  be  some  exceptionable  items  in  the 
bill. 

Motion  refused. 
Cited  in— 1  Wend.,  294 ;  16  Hun,  454. 


*REED  t>.  GORDON  &  WALLOCK.  [*5O 

Practice — Application  to  Discharge  Defendant 
on  Common  Bail  —  Validity  of  Discharge 
under  Two  Thirds  Act. 

The  validity  of  a  discharge  under  the  Two  Thirds 
Act,  cannot  be  questioned  on  an  application  to  dis- 
charge the  defendant  on  common  bail,  either  on 
the  ground  of  fraud  or  irregularity. 

MR.  P.  A.  JAY  moved  to  discharge  the  de- 
fendants on  common  bail.  They  were 
both  discharged,  under  the  "  Act  for  Giving 
Relief  in  Cases  of  Insolvency"  (sess.  36,  ch. 
98;  1  R.  L.,  460),  Jan.  25,  1819,  by  the  Hon. 
H.  Garrison,  First  Judge  of  Putnam  Co. ;  and 
they  were  now  arrested  and  held  to  bail  on  a 
capias  ad  resp.,  for  a  debt  which  was  due  be- 
fore the  assignment.  The  affidavit  to  oppose 
the  motion  went  to  establish  fraud  in  obtain- 
ing the  discharges,  in  secreting  property  and 
in  procuring  persons  to  become  petitioning 
creditors,  to  whom  nothing  was  due,  or  for 
larger  sums  than  were  due  to  them  ;  and  went 
also  to  show  that  the  defendants  were  neither 
inhabitants  of,  nor  imprisoned  in  Putnam  Co., 
where  they  applied  to  be  discharged  ;  but  that, 
with  a  view  to  give  the  First  Judge  of  that 
County  jurisdiction,  they  had  colluded  with  a 
friendly  creditor  there,  who  caused  their  ap- 
pearance, merely,  to  be  indorsed  upon  a  capias 
ad  resp.,  and  that  the  defendants  had  availed 
themselves  of  this  as  an  imprisonment  there, 
within  the  Act.  The  validity  of  the  discharge, 
on  these  questions  of  fraud,  had  been  tried  in 
the  City  Sessions,  on  the  traverse  of  an  indict- 
ment for  a  libel,  found  against  Messrs.  Si- 
mons and  Wheaton.  on  the  complaint  of  Gor- 
don, one  of  the  defendants.  That  the  cause 
was  put  to  the  court  and  jury,  distinctly  upon 
the  question  of  the  fraud,  which  was  proved 
by  a  great  number  of  witnesses,  and  the  de- 
fendants were  acquitted.  The  plaintiff  swore 
that  he  apprehended  the  loss  of  his  debt,  un- 
less the  defendants  should  be  holden  to  bail. 

The  questions  now  moved,  were  first  heard 
during  this  term,  before  the  Hon.  J.  T.  Irvine1, 
First  Judge  of  the  City  and  County  of  N.  Y., 
who  declined  deciding  them,  and  advised  the 
counsel  concerned,  as  the  Supreme  Court  were 
then  in  session  in  the  City,  and  as  he  consid- 
ered the  points  raised  to  be  difficult  and  im- 
portant, to  submit  them  directly  to  this  court. 

*Mr  Jay  said  this  application^ volved  [*51 
a  mere  question  of  law.  The  practice  in  the 
English  courts  is  uniformly  to  order  common 
bail,  where  the  defendant  has  obtained  his  cer- 
tificate under  the  Bankrupt  Law,(«)  or  his  dis- 

(a)  The  position  of  the  learned  counsel  is  correct 
as  a  general  rule.  And  this  will  be  done  even  where 
the  bankrupt  has  made  a  subsequent  promise  to 
pay.  Baily  v.  Dillon,  2  Burr.,  736 ;  Turner  v.  Schom- 
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•charge  under  the  Insolvent  Act.(i)  The  valid- 
ity of  these  discharges  cannot  be  gone  into, 
upon  ex  par te  affidavits.  They  were  granted 
under  the  Two  Thirds  Act,  the  8th  section  of 
which  (I  R.  L.,464)  provides  that  they  shall 
be  conclusive  evidence  of  the  facts  which  they 
contain. 

The  13th  section  (1  R.  L.,  466)  provides  for 
the  specific  cases  in  which  the  discharge  may 
be  avoided  ;  and  in  Lester  v.  Thompson,  1 
Johns.,  300,  the  court  considered  this  express 
provision  as  excluding  any  other  ground  of 
attack.  Collusive  imprisonment  is  not  enu- 
merated among  the  causes  of  avoidance.  This 
objection  should  have  been  made  before  the 
judge,  who,  we  are  to  presume,  did  his  duty  ; 
and  that  full  notice  was  given.  The  affidavits 
to  show  the  other  frauds  are  too  general  and 
uncertain  to  be  considered  as  proof.  The  evi- 
dence of  fraud,  as  given  at  the  Sessions,  on  the 
trial  of  the  libel  suit,  is  not  set  forth  ;  and  the 
verdict  in  that  cause,  would  not  be  evidence 
in  the  regular  trial  of  the  discharge.  Besides, 
this  mode  of  examining  the  question  upon  affi- 
davits is  most  objectionable  ;  for  the  party  is 
precluded  from  his  right  of  cross  examination. 

Messrs.  R.  Bogardu.it  and  S.  B.  Romuine, 
contra,  admitted  the  general  rule  that  a  party 
cannot  be  held  to  bail  for  a  debt  which  ac- 
crued before  the  discharge.  But  the  court 
52*]  have  never  *gone  so  far  as  to  deny  their 
power  to  hold  to  bail,  where  the  circumstances 
of  the  case  may  require  it.  The  question  as 
to  the  residence  of  the  insolvent,  has  never 
been  decided  by  this  court.  By  the  old  Insolv- 
ent La%,  the  insolvent's  place  of  residence 
made  no  difference.  But,  to  avoid  the  multi- 
tude of  frauds  which  grew  out  of  this  omis 
sion,  an  amendment  was  introduced,  and  now 
forms  a  part  of  the  Act  (sec.  6,  1  R.  L.,  463), 
by  which  the  insolvent  is  required  to  apply  in 
the  county  of  whicn  he  is  an  inhabitant,  or 
within  which  he  may  be  imprisoned.  With- 
out one  of  these  prerequisites,  there  is  a  want 
of  jurisdiction,  and  the  discharge  is  a  mere 
nullity.  Suppose  a  discharge,  regular  in  point 
of  form,  of  one  who  never  was  before  the 
judge ;  suppose  the  debtor  to  have  been  per- 
souated,  throughout ;  would  this  court  be 
without  the  power  to  interfere,  on  motion  ? 
The  discharge  is  merely  a  certificate  of  what 
appears  to  the  judge.  And  this  court  may, 
certainly,  inquire,  for  the  purposes  of  bail, 
into  the  validity  of  the  discharge,  upon  any 
ground.  This  is  not  trying  and  passing  judg- 
ment for  or  against  the  discharge,  but  decid- 
ing whether  the  insolvent  shall  be  holden  to  a 
trial. 

The  imprisonment  in  Putnam  Co.  was  col- 
lusive, and  the  discharge  is,  therefore,  void. 
It  is  as  no  discharge.  And  in  this  view, 
whether  this  is  one  of  the  particular  causes  of 
avoidance  enumerated  in  the  Act  or  not,  can 
make  no  difference.  If,  as  was  decided  in 
Lester  v.  Thompson,  the  want  of  jurisdiction 
cannot,  for  that  reason,  be  inquired  into  upon 
the  trial  ;  for  that  very  reason  it  ought  to  be 

berg,  2  Str.,  12*3.  But  the  English  courts  do  not 
discharge  on  common  bail,  where  it  appears  from 
the  affidavits  that  the  certificate  was  obtained  by 
fraud.  Vincent  v.  Brady,  2  rt.  BL,  1.  And  so  where 
the  opposing  affidavit  states  that  the  validity  of  the 
certificate  was  intended  to  be  questioned  on  the 
trial.  Stacey  v.  Frederici,  2  Bos.  &  P.,  390.  The  dif- 
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examined  here.  Otherwise,  a  want  of  juris- 
diction never  can  be  shown.  This  case  is 
further  distinguishable  from  the  authorities 
which  forbid  an  inquiry  of  this  kind,  on  affi- 
davits. It  has  been  solemnly  decided  in  the 
libel  suit,  where  it  was  as  directly  in  ques- 
tion as  if  pleaded  in  answer  to  this  action. 
The  question  there  did  not  arise  collaterally, 
but  was  made  the  turning  point  in  the  cause. 

The  plaintiff  swears  to  his  apprehension 
that  i the  debt  is  lost,  if  this  application  pre- 
vails. And  our  affidavits,  though  served  on 
the  opposite  party,  are  not  controverted  in  a 
single  particular. 

*Mr.  O.  Griffin,,  in  reply.  The  Stat-  [*53 
ute  makes  ihe  discharge  of  these  defendants 
conclusive  evidence  of  the  facts  therein  con- 
tained. Suppose  them  in  prison  at  the  period 
of  their  discharge,  and  brought  upon  a  habeas 
cfirpus  to  be  liberated  ;  must  they  not  have 
been  discharged  at  a"ll  events  ?  We  claim  the 
defendants'  discharge  upon  a  settled  course  of 
adjudication,  from  the  1st  of  Caines  to  the 
20th  of  Johnson.  In  Noble  v.  Johnson,  9  Johns. , 
259,  this  court  say,  in  terms:  "We  will  not 
try  the  validity  of  a  discharge  under  the  In- 
solvent Acts,  by  affidavits.  The  plaintiff  must 
resort  to  his  action."  And  they  say  that  this 
had  been  so  decided  several  times  before. 

WOODWORTH,  J.  The  question  there,  re- 
spected the  fraud  in  obtaining  the  discharge, 
not  the  jurisdiction  of  the  commissioner. 

Mr.  Q-riffin.  The  discharge  is  as  conclusive 
in  language,  in  relation  to  jurisdiction,  as  it  is 
to  fraud  ;  and  the  question  of  jurisdiction  is 
as  much  resjudicata  as  the  question  of  fraud. 
The  officer  had  equal  power  to  adjudicate  on 
this  question,  and  the  creditors  are  equally 
liable  to  imposition.  No  matter  how  strong 
the  case  of  fraud,  it  cannot  be  overhauled. 
And  is  not  the  principle  the  same  in  both  cases? 
The  rule  was  adopted  to  prevent  a  war  of 
affidavits  before  the  court,  and  to  confine  the 
question  to  the  jury,  the  proper  tribunal.  This 
is  the  reason  why  we  have  not  produced  op- 
posing affidavits.  Ji  provision  in  ihe  "  Act  to 
Abolish  Imprisonment  for  Debt  in  Certain 
Cases"  (sess.  42,  ch.  101,  sec.  3)  shows  the 
sense  of  the  Legislature  upon  this  rule.  They 
provide  "that  notwithstanding  a  discharge" 
under  that  Act,  "the  court  or  a  judge  may,  in 
ca<es  of  fraud,  make  an  order  for  holding  to 
bail."  Their  understanding  must  have  been 
that  this  could  not  be  done  short  of  legislative 
provision. 

Curia.  The  objections  urged  against  these 
discharges  would  doubtless  be  good,  if  ad- 
dressed in  a  proper  form,  to  *a  tribunal  [**>4 
which  could  entertain  them.  But  we  never 
can  try  either  their  fraud  or  their  irregularity, 
upon  affidavits.  We  find  this  settled  by  re- 
peated decisions,  which  were  referred  to  upon 
the  argument.  The  allegation  of  a  want  of 
jurisdiction  is  not  distinguishable,  for  the  pur- 
poses of  this  motiou,  from  the  charge  of  fraud. 

f  erence,  between  the  practice  of  the  English  courts, 
and  our  own,  arises  from  the  conclusiveness  of  our 
discharges  as  evidence  (vide  I  R.  L..  464),  which  the 
English  Legislature  have  not  extended  to  their  in- 
solvent laws. 

(h)  Vide  Lisle  v.  Jenins,  Barnes,  81 ;  Ford  v.  Chil- 
ton,  2  Bl.,  798 ;  Wilson  v.  Kemp.  3  Maule  &  S.,  59.1 
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The  objection  to  an  inquiry  in  this  form  are 
the  same  as  to  both  ;  and  both  are  equally 
valid  when  made  in  pleading.  None  of  the 
proceedings,  before  the  discharge,  can  be  ques- 
tioned in  this  summary  way. 

Motion  granted. 

Cited  ln-21  Wend.,  353,  671 :  1  How.  Pr.,  183;  7 
How.  Pr.,  87 :  11  Abb.  Pr.,  344 ;  14  Abb.  Pr.,  295,  n; 
Abb.  N.  S.,  335 ;  7  Rob.,  236. 


THE  PEOPLE,  ex  rel.  WORKS, 

v. 

THE  JUDGES  OF  THE  COURT  OF  C.  P. 
OF  THE  COUNTY  OF  ONONDAGA. 

Failure  of  Bail  to  Justify  within  Time —  Cease 
to  be  Bail — Suit  against — Mandamus  Granted 
to  Compel  Exoneretur.  " 

If  bail  do  not  justify  within  the  time  allowed  by 
the  rules  of  the  court,  they  cease  to  be  bail,  and 
plaintiff  cannot  hold  them  by  giving'  notice  that  he 
waives  the  exception.  And  this  court  will,  in  such 
a  case,  where  the  bail  are  sued  in  a  Court  of  C.  P., 
grant  a  mandamus,  commanding  the  court  below  to 
order  an  exoneretur  to  be  entered  upon  the  bail 
piece,  aud  to  set  aside  the  proceedings  in  the  suit 
against  the  bail. 

MR.  C.  P.  KIRKLAND  showed  cause  why 
mandamus  should  not  issue,  requiring  the 
Judges,  &c.,  of  Onondaga  Co.  to  order  an 
exoneretur  entered  upon  a  bailpiece,  wherein 
Works  had  become  special  bail  for  Rust,  at  the 
suit  of  Frothingham  &  Fort,  in  the  C.  P.  of 
Onondaga,  and  to  set  aside  the  proceedings  in 
a  suit  against  the  bail. 

The  bailpiece  was  filed  Mar.  1,  1822 ;  an 
exception  indorsed  thereon  the  9th  day  of  the 
same  month,  against  the  bail,  and  notice 
thereof  served  the  same  day.  The  plaintiffs 
declared  de  bene  esse,  and  afterwards  on  being 
indemnified  against  the  insufficiency  of  Works, 
as  bail,  they  gave  notice  to  Rust's  attorney 
that  they  waived  the  exception  and  received  a 
plea,  proceeded  to  judgment  and  execution, 
and  sued  the  bail,  who  never  justified,  upon 
the  recognizance  ;  and  the  C.  P.  had,  on  mo- 
tion, refused  to  order  an  exoneretur,  and  to  set 
aside  the  proceedings  in  the  suit  against  the 
bail. 

55*]  *Afr.  Kirldand  said  that  this  court 
would  not  interfere  with  mere  questions  of  prac- 
tice in  the  Courts  of  C.  P.  That  each  of  these 
courts  had  rules  of  practice  peculiar  to  them- 
selves, into  the  propriety  of  which  the  Supreme 
Court  would  not  inquire.  He  referred  to  Lee  v. 
Oxenden,  Skinn.,  290,  and  Lee's  case,  Garth., 
169,  where  the  K.  B.  refused  to  interfere,  by 
mandamus,  to  restore  a  Proctor  of  Doctor's  Com- 
mons, who  complained  that  he  had  been  im- 
properly removed  from  practicing  there  by  the 
Dean  of  the  Arches.  This  was  upon  the  ground 
of  its  being  a  matter  properly,  and  only  cogni- 
zable, in  the  Ecclesiastical  Court.  (Carth.,  170.) 
In  Burlus  v.  M'Carty,  13  Johns.,  424,  the  Su- 
preme Court  say:  "Each  court  has  its  own 
rules  of  practice  as  to  proceedings  against  bail, 
and  it  would  be  inconvenient  for  this  court  to 
be  inquiring  into  the  rules  of  practice  of  the 
diff erent  courts  of  C.  P."  According  to  this  rea- 
soning these  rules  of  practice  are  mere  matters 
of  discretion  ;  and  this  case  comes  within  the 
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doctrine  held  by  the  Supreme  Court,  in  Hull 
v.  Supervisors  of  Oneida,  19  Johns.,  262,  viz.-, 
that  where  the  inferior  tribunal  has  a  discre- 
tion, and  proceeds  to  exercise  it,  this  court 
have  no  jurisdiction  to  control  that  discretion 
by  mandamus.  In  the  exercise  of  this  discre- 
tion, the  Onoudaga  C.  P.  have  adopted  the 
practice  of  the  Court  of  C.  P.  in  England  in- 
stead of  that  which  prevails  in  this  court.  The 
case  of  Bramwellv.  Farmer,  1  Taunt.,  427, 
shows  the  English  practice  in  the  C.  P.  to  be 
settled,  that  an  exception,  though  the  bail 
never  justify,  will  not  per  se  warrant  the  court 
in  ordering  an  exoneretur.  He  also  referred  to- 
Fulkev.  Bourke,  1  Bl.,  462,  as  showing  the 
same  practice  ;  also  to  Imp.  C.  P.,  193;  Tidd, 
225,  and  The  King  v.  The  Sheriff  of  Essex,  5 
T.  R.,  633. 

Mr.  J.  Griffin,  contra,  said  the  case  of  Flack 
v.  Eager,  4  Johns.,  185,  is  in  point.  And  shows 
that  an  exception  against  bail,  who  do  not  jus- 
tify, discharges  them.  He  also  referred  to  the 
case  of  Humphrey  v.  Leite,  4  Burr.,  2107,  which 
*shows  the  practice  of  the  English  K.  B.  [*5{> 
to  be  the  same.  This  court  will  not  presume 
that  the  Onondaga  C.  P.  have  a  rule  of  prac- 
tice in  this  particular  conformable  to  that  of 
the  English  C.  P.  Nothing  of  this  appears 
from  the  affidavits;  and  it  would  be  in  time  to- 
decide  whe.tb.er  they  could  pass  a  rule  of  prac- 
tice differing  from  the  one  which  prevails  in 
this  court,  when  it  is  found  that  such  a  rule  is 
made. 

Mr.  Kirldand.  In  Flack  v.  Eager,  there  wa» 
no  notice  given  that  the  exception  was^waived. 
Here  it  is  otherwise. 

Curia.  If  special  bail  do  not  justify  within 
the  time  allowed  by  the  rules  of  the  court,  they 
cease  to  be  bail.  The  plaintiffs  cannot  then  hold 
them  by  waiving  the  exception  even  where 
there  is  no  surprise.  The  court  below,  therefore, 
erred  in  refusing  to  order  the  entry  of  an  exon- 
eretur, and  to  set  aside  the  proceedings  against 
the  bail. 

Rule  for  mandamus  absolute. 

Cited  in— 2  Cow.,  514 ;  6  Cow.,  56 :  9  Wend.,  478 :  20 
Wend.,  608 ;  39  Barb.,  347,  353;  26  How.  Pr.,  411. 


COOPER  9.  BIGALOW  AND  SEARLS. 
BIGALOW  9.  COOPER  AND  HENRY. 

Practice  —  Executed   Ca.   Sa. — Satisfaction    of 
Debt— Set-off. 

A  ca.  sa.  executed,  is  a  satisfaction  of  the  debt, 
except  in  certain  cases  provided  for  by  statute. 

So  that  a  judgment,  upon  which  the  defendant 
is  in  execution,  will  not  be  set  off  against  another 
judgment  in  his  favor. 

Citation— Str.,  653 ;  Hob.,  52. 

/COOPER  had  judgment  against  Bigalowand 
\J  Searls,  for  $124.68,  whereon  the  defend- 
ants were  in  prison  upon  a  ca.  sa.  Biealow 
had  a  verdict  for  six  cents  against  Cooper  and 
Henry  for  an  assault  and  battery,  on  which  the 
plaintiff  was  entitled  to  full  costs,  the  cause 
having  been  brought  here  by  habeas  corpus. 
Both  causes  were  in  this  court.  Cooper  had 
assigned  one  half  of  his  judgment  to  Henry. 
Mr.  Wilkes  moved  to  set  off  so  much  of  the 
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judgment  in  the  first  cause,  against  the  verdict, 
and  the  costs  to  be  taxed  in  the  second,  as 
should  extinguish  the  latter  judgment. 

Mr.  Foote  granted  the  set  off  to  be  admissible 
within  the  authority  of  Simson  v.  Hart,  14 
57*]  Johns.,  63,  notwithstanding  *the  parties 
in  the  two  suits  were  different;  but  he  objected 
that  by  the  arrest  and  imprisonment  of  Bigalow 
and  Searls,  on  the  ca.  so,.,  who  were  not  yet 
discharged,  the  judgment  in  the  first  suit  was, 
in  the  eye  of  the  law,  satisfied. 

Mr.  Wilkes  said  that  a  ca.  sa.  was  not  in 
itself  a  satisfaction.  It  is  no  satisfaction  so  as 
to  bar  the  plaintiff  from  taking  out  execution 
against  other  persons  liable  to  the  same  debt  or 
damages.  (Tidd.,  958.)  So  if  the  defendant 
die  in  prison  (1  R.  L.,  504,  sess.  36,  ch.  50,  sec. 
12),  or  his  body  be  discharged  by  the  Insolv- 
ent Act.  In  these  cases  new  executions  may 
issue.  A  ca.  sa.  is  merely  a  means  to  coeice 
satisfaction. 

Ouria.  The  bodies  of  the  defendants,  Big- 
alow and  Searls,  being  in  execution,  this  is,  in 
judgment  of  law,  a  satisfaction  of  the  debt. 
We  find  this  principle  perfectly  well  settled, so 
much  so,  that  a  commission  of  bankruptcy 
cannot  issue  upon  the  proof  of  the  debt  for 
which  the  bankrupt  is  in  execution.  (Burn- 
aby'scase,  Sir.,  653.)  It  is  no  answer  to  say 
that  the  plaintiff  may  hereafter  be  entitled  to 
a  new  execution,  by  the  death  of  the  defend- 
ants. At  common  law  this  could  not  be  done. 
(Foster  v.  Jackson,  Hob.,  52.)(a)  But  the  statute 
makes  it  an  exception.  And  the  case  men- 
tioned of  a  discharge  under  the  Insolvent  Act, 
is  also  by  statute.  We,  therefore,  deny  the 
motion. 

Motion  denied. 

Cited  in— 4  Wend..  203 :  5  Wend.,  60 ;  11  Wend.,42 ; 
4  Hill,  561 ;  2  Edw.,  576 ;  34  N.  Y.,  478 ;  56  N.  Y.,  284 ; 
58  N.  Y.,  477  ;  24  Hun,  256  ;  4  How.  Pr.,  172 ;  20  How. 
Pr.,  336 ;  60  How.  Pr.,  517 :  11  Abb.  Pr.,  379 :  15  Abb. 
Pr.,  209;  7  Bos.,  611,  617;  15  How.  (U.  S.),  196. 


58*]  *BANK  OF  ORANGE  «.  VAN  AUKIN. 

Practice — Removal  of  Cause  by  Habeas  Corpus 
— Time  Within,  Which  to  Declare — What 
Deemed  "Declaring"  Within  Rule. 

On  removing  a  cause  by  habeas  corpus,  the 
plaintiff  must  declare  within  two  terms  after  the 
return  of  the  writ.  But  filing'  the  declaration,  and 
a  hnna  fide  attempt  to  serve  it  as  by  mailing'  a  copy 
to  the  defendant's  attorney,  is  a  declaring  within 
the  rule.  The  third  week  is  term  time  for  all  pur- 
poses except  the  test  and  return  of  writs.  But 
whether  it  be  so  where  the  court  adjourn  before 
that  time.  Qucere. 

R.  BLUNT, for  the  defendant, moved  to  set 
aside  the  default  and  all  subsequent  pro- 

(a)  In  this  case  (p.  59)  the  court  hold  "that  a  capias 
ad  satisfaciendum,  as  against  the  party,  is  not  only 
an  execution,  but  a  full  satisfaction,  by  force  and 
act,  and  judgment  of  law."  In  Horn  v.  Horn 
(Ainbl.,  79),  Ld.  Hardwicke  says :  "  Where  there  is 
an  equitable  demand,  and  the  party  is  taken  in  exe- 
cution on  a  decree,  this  court  (chancery)  will  issue 
all  its  process  against  his  lands  and  effects :  and  the 
body  being  detained  is  not,  in.  this  court,  a  satisfac- 
tion ;  the  reason  is,  because  he  is  detained  for  the 
contempt.  But  at  law,  the  detaining  the  body  is  a 
satisfaction,  and  (you  cannot  afterwards  take  the 
goods.  And  so  note  the  difference  between  com- 
mon law  and  equity. 
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ceedings  for  irregularity.  This  cause  was 
commenced  in  the  Orange  C.  P.,  and  brought 
here  by  Jiabeas  corpus,  returnable  the  first  Mon- 
day of  Aug.,  1822;  shortly  after  which  the 
defendant  put  in  special  bail.  On  Wednesday 
of  the  second  week  of  Jan.  Term,  thereafter 
(Jan.  15th),  a  declaration  was  filed  and  a  rule 
to  plead  entered,  and  a  copy,  with  notice  of 
the  rule,  mailed  to  the  defendant's  attorney, 
where  it  arrived  Jan.  20  (Monday  the  3d  week 
of  Term) ;  but  the  court  adjourned  the  Satur- 
day preceding.  The  defendant  disregarded  the 
plaintiff's  proceedings,  and  default  was  taken 
for  not  pleading,  in  Apr.  last ;  and  the  ques- 
tion was,  whether  this  was  a  declaring  within 
two  terms,  according  to  the  rule  in  Drake  v. 
Hunt,  Col.  Cas.,  49,  so  that  the  defendant  was 
bound  to  plead. 

Mr.  Blunt  referred  to  that  case,  and  also  to 
Cheetham  v.  Lewis,  3  Cai.,  256,  and  contended 
that  the  two  terms  having  elapsed  on  the  20th, 
when  the  defendant's  attorney  received  the 
copy  of  the  declaration  and  notice  of  the  rule 
to  plead,  he  was  not  bound  to  answer  it. 

Mr.  J.  0.  Hoffman,  Jr.,  contra.  The  term 
continues  during  three  weeks,  for  all  purposes 
except  the  test  and  return  of  process  ;  to 
which  the  court  agreed.  (Sess.  36,  ch.  3,  sec. 
1  ;  1R.  L.,318.) 

Mr.  Blunt  remarked  that  this  might  be  the 
case,  so  long  as  the  court  continued  their  ses- 
sion in  the  third  week  ;  but  they,  in  fact, 
adjourned  at  the  last  Jan.  Term,  on  Saturday 
of  the  second  week. 

*  Curia  Filing  a  declaration  is  a  com-  [*59 
pliance  with  the  rule,  especially  where  there 
is  a  bona  fide  attempt,  as  in  this  case,  to  serve 
it.  Here,  then,  was  a  declaring  within  the 
two  terms,  the  declaration  being  filed,  and  a 
copy  mailed  to  the  defendant's  attorney,  be- 
fore the  end  of  the  second  week  in  term.  The 
plaintiff  is  therefore  regular  ;  but  as  the  de- 
fendant swears  to  merits,  we  grant  the  motion 
on  payment  of  costs. 

Rule  accordingly. 


SCHUYLER  v.  WARNER. 

Practice — Return  of  Justice  to  Certiorari —  What 
Sufficient. 

A  justice  must  return  to  a  certiorari  as  to  all  the 
facts  stated  in  the  affidavit  upon  which  it  is  founded, 
that  they  are  true  or  untrue,  according-  to  the  best 
of  his  recollection  and  belief.  And  he  will  not  be 
excused  on  his  affidavit  that  he  has  no  minutes, 
and  remembers  nothing,  by  which  he  can  so  return. 

Citations— Act,  sess.  36,  ch.  53,  sec.  20 ;  1  R.  L.,  397. 

ON  certi&rari  to  a  justice's  court.  It  was 
moved  that  the  justice  amend  his  return, 
and  answer  whether  B.  and  W.,  or  either  of 
them,  did  or  did  not,  on  the  trial  of  the  cause 
in  the  court  below,  before  him,  testify  that 
one  Veeder,  on  being  asked  what  the  horse, 
in  question  there,  was  worth,  replied,  "he 
had  nothing  to  do  with  it;  it  was  the  business 
of  W.,"  or  in  words  to  that  effect;  and 
whether,  at  the  time  he  rendered  judgment  in 
said  cause,  he  did,  or  did  not,  include  any  of 
the  defendant's  costs,  in  the  judgment  so  ren- 
dered. 
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This  application  was  opposed  upon  the  jus- 
tice's affidavit,  which  went  to  show  that  there 
was  nothing  in  his  minutes,  nor  had  he  any 
recollection  or  belief,  as  to  the  particulars 
stated  in  the  plaintiff's  affidavit,  in  which  he 
was  called  upon  to  amend  his  return  of  the  tes- 
timony given  by  those  witnesses ;  so  that  he 
could  not  amend  his  return  as  required  in  this 
respect ;  and  that,  in  relation  to  the  costs,  the 
plaintiff  had  inveigled  him  into  a  statement, 
that  some  of  the  defendant's  costs  were  in- 
cluded in  the  judgment. 

Curia.  The  Statute  (sess.  36,  ch.  53,  sec.  20  ; 
1  R.  L.,  397)  requires  the  justice  to  make  a 
special  return,  as  to  all  the  facts  stated  in  the 
affidavit  on  which  the  certiorariw&s  procured  ; 
and  he  ought,  at  least,  to  return  that  the  evi- 
6O*]  dence  *stated  in  this  affidavit,  was  or 
was  not  given,  according  to  the  best  of  his  rec- 
ollection and  belief.  He  should  also  return, 
whether  any  of  the  defendant's  costs  were  in- 
cluded in  the  judgment. 

Motion  granted. 


ANONYMOUS. 

Security  for  Costs— Stay  of  Proceedings — Plaint- 
iff in  Prison — Swearing  to  Merits. 

That  the  plaintiff  is  in  State  Prison  for  a  term  of 
years,  is  a  ground  to  stay  proceedings  till  security 
for  costs  is  tiled. 

On  an  application  for  such  security  the  defendant 
need  not  swear  to  merits. 

MR.  HOPKINS,  for  the  defendant,  moved 
that  all  the  proceedings  on  the  part  of  the 
plaintiff  be  stayed,  until  security  for  costs 
should  be  given.  The  plaintiff  was  a  convict 
in  the  State  Prison,  for  grand  larceny,  for  a 
term  of  years. 

Mr.  1.  Seelye,  contra,  objected  that  the  de- 
fendant did  not  swear  to  merits. 

Curia.  This  is  not  necessary,  on  an  appli- 
cation requiring  the  plaintiff  to  give  security 
for  costs. 

Mr.  Seelye  said  the  rule  requiring  security, 
applies  only  to  cases  of  absence  from  the  State. 
(Pjister  v.  Gillespie,  2  Johns.  Cas.,  109.) 

Curia.  We  consider  this  application  as 
standing  upon  the  same  ground.  The  plaint- 
iff is  equally  out  of  the  reach  of  execution,  as 
if  absent  from  the  State. 

Motion  granted. 


WATERMAN  &  WELLS 

®. 
ALLEN,  Impleaded  with  ALLEN. 

Practice  —  Bail  —  Failure   to  Justify    within 
Time— Effect  of— Rights  of  Plaintiff. 

Where  bail  are  excepted  to,  and  neglect  to  justify, 
•within  the  regular  time,  they  are  as  no  bail :  and 
the  plaintiff  may  file  common  bail,  and  proceed 
under  the  statute.  The  plaintiff  is  not  bound  to  ac- 
cept a  plea,  until  the  bail  have  justified.  And 
though  he  refuse  a  plea  on  this  ground,  he  may 
afterwards  file  common  bail,  and  enter  a  default. 

MR.  PHOENIX  moved  to  set  aside  default, 
&c. ,  for  irregularity.  The  declaration  was 
filed  and  served  de  bene  esse,  a  rule  to  plead 
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entered,  and  notice  thereof  given,  Nov.  26 
*1822.  Dec.  24  following,  special  bail  [*<>  1 
(one  real  and  one  nominal)  was  put  in,  and 
notice  thereof,  with  a  copy  of  the  plea,  served 
on  the  plaintiff's  attorney.  The  same  day 
the  copy  of  the  plea  was  returned  to  the  de 
fendant's  attorney,  an  exception  to  the  bail 
entered,  and  notice  thereof  served.  Jan.  16, 
1823,  the  plaintiff's  attorney  filed  common 
bail,  and  entered  a  default.  Jan.  20  the  de- 
fendant put  in  other  bail,  notice  whereof  was 
given  to  the  plaintiff's  attorney,  with  a  copy 
of  the  plea,  and  a  notice  of  justification  for 
the  25th  of  the  same  month  before  the  Re- 
corder of  N.  Y.  The  copy  of  the  plea  %\  as 
again  returned  by  the  plaintiff's  attorney,  who 
told  the  defendant's  attorney  that  default 
had  been  entered.  The  special  bail  justified 
under  a  subsequent  notice,  in  Apr.  last,  pre- 
vious to  which  there  had  been  several  notices 
of  justification,  the  costs  of  which  were  unpaid. 
Copies  of  the  affidavits  of  justification,  the 
order  of  allowance  of  the  bail  with  a  copy  of 
the  plea,  were  again  served  ;  but  the  plaintiff's 
attorney  refused  to  receive  the  plea. 

Mr.  ~I.  M.  Ely,  contra,  said  the  plaintiffs, 
having  waited  double  the  lime  allowed  for 
giving  special  bail,  were  entitled,  under  the 
Statute,  to  file  common  bail,  and  enter  a  de- 
fault, (1  R.  L.,  324.)  Accepting  a  plea 
would  have  been  a  waiver  of  special  bail,  and 
the  plaintiffs  had  a  right  to  refuse  it  as  they 
had  done.  The  bail  having  been  accepted  to, 
and  not  justifying  within  the  proper  time,  are 
as  no  bail ;  and  the  plaintiffs  might  have  pro- 
ceeded against  the  sheriff,  or  upon  the  bail 
bond.  (Ferris  v.  Phelps,  1  Johns.  Cas.,  249; 
S.  C.,  Col.  Cas.,  95  ;  Caines  v.  Hunt,  8  Johns., 
358.) 

Again ;  here  had  been  several  notices  of 
justification,  which  we  were  entitled  to  the 
costs  of  opposing,  before  the  defendant  had  a 
right  to  justify.  (The  King  v.  Sheriff  of  Mid- 
dlesex, 1  Taunt.,  56.)  So  that,  in  any  point  of 
view,  here  was  no  special  bail,  and  we  had  a 
right  to  file  common  bail,  and  proceed  as  we 
have  done. 

*Mr.  Plicenix,  in  reply,  said  that,  at  any  [*62 
rate,  when  common  bail  was  filed,  the  reason 
for  refusing  the  plea  had  ceased,  and  the  plaint- 
iffs had,  by  their  own  act.  made  the  first  serv- 
ice a  good  one.  Before  proceeding  to  a  de- 
fault in  such  a  case,  he  thought  the  plaintiffs 
ought,  at  least,  to  be  holdeii  to  the  English 
practice  of  demanding  a  plea. 

Curia.  The  plaintiffs  are  regular,  but  as 
there  is  an  affidavit  of  merits,  we  grant  the 
motion  on  payment  of  costs. 

Rule  accordingly. 
Cited  in— 6  Cow.,  56 ;  39  Barb.,  353. 


IN  THE  MATTER  OF  SANDERS  VAN  RENS- 
SELAER 

THE  SHERIFF'  OF  ALBANY. 

Sale  on  Execution — Right  of  Junior  Judgment 
Creditor  to  Redeem,  as  Against  Intermediate 
Mortgagee. 

Whether  on  a  sale  by  execution  upon  a  senior 
judgment,  a  junior  judgment  creditor  may  redeem 
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so  as  to  devest  the  right  of  an  intermediate  mort- 
gagee.   QWBTC. 

Kt  nemble,  he  may,  but  the  point  was  not  finally 
decided. 

MR.  TALCOTT  (Atty-Gen.)  moved  for  a 
mandamus  to  the  sheriff  of  Albany,  re- 
quiring him  to  convey  to  Sanders  Van  Rens- 
selaer  certain  premises  sold  by  him  on  nfi.fa. 
to  Abraham  A.  Lansing,  of  which  sale  he  had 
"•iven  a  certificate,  agreeably  to  the  Act  of 
Apr.,  1830.  (Sess.  43,  ch.  184.) 

The  case  was  this  :  Watrous  had  a  judg- 
ment, docketed  Mar.  27,  1817,  against  the 
owner  of  the  premises.  Apr.  9,  1818,  the  owner 
mortgaged  the  same  premises  to  Philip  P.  Van 
Rensselaer  ;  July  12,  1818,  he  mortgaged  them 
l.o  Peter  Sanders  ;  and  Oct.  20,  1819,  he  again 
mortgaged  the  same  premises  to  John  Sanders. 
Robert  Sanders  had  a  judgment  against  the 
owner,  docketed  Oct.  23,  1819  ;  and  Sanders 
Van  Rensseluer  had  a  judgment  against  him, 
docketed  Dec.  7,  1822.  The  sale  was  upon 
executions  issued  simultaneously  on  the  judg- 
ments of  Watrous  and  Robert  Sanders,  under 
which  Abraham  A.  Lansing  purchased  Oct. 
20,  1821,  at  $320.  Sanders  Van  Rensselaer, 
the  day  of  docketing  his  judgment,  paid  the 
sheriff  $357,  and  claimed  to  redeem  as  a  judg- 
ment creditor.  He  left  with  the  sheriff  a  cer- 
tified copy  of  his  judgment  record,  and  on  the 
63*]  21st  January,  1823,*formally  demanded 
a  conveyance.  Jan.  18,  1823,  Robert  Sanders 
deposited  $348  with  the  sheriff,  also  claiming  to 
redeem  as  a  judgment  creditor.  Philip  P. 
Van  Rensselaer  gave  notice  to  the  sheriff  not 
to  convey  till  his  mortgage  and  the  one  to 
Peter  Sanders  were  satisfied.  He  claimed  the 
latter,  as  executor  of  Abraham  A.  Lansing, 
who  had  died  since  the  sale  to  him  by  the 
sheriff,  and  to  whom  before  his  death  it  had 
been  assigned  by  Peter  Sanders. 

Mr.  Hopkins,  contra,  said  the  case  presented 
an  important  question  as  to  the  rights  of  mort- 
gagees. Before  the  Statute  (sess.  43,  ch.  184) 
they  were  preferred  to  junior  incumbrances, 
and  might  protect  themselves  against  all 
senior  incumbrances  by  paying  them  off  under 
the  powers  of  a  court  of  equity.  The  Act 
ought  not  to  be  so  construed  as  to  take  away 
this  preference.  For  the  rule  of  construing 
statutes,  he  referred  to  Com.  Dig.  Parliament, 
R.,  10.  The  purchaser,  under  the  first  in- 
cumbrance,  devests  the  right  of  all  subsequent 
ones  ;  and  a  subsequent  judgment  creditor 
redeeming  him,  by  the  terms  of  the  Statute, 
shall  be  entitled  to,  and  acquire' all  the  rights 
of  the  original  purchaser.  A  literal  interpre- 
tation of  this  Act  would  postpone  to  the  last 
all  intervening  mortgages  between  the  senior 
and  junior  judgments.  Indeed,  it  would 
virtually  devest  all  preference  in  favor  of  the 
mortgagees,  and  place  them  completely  in  the 
power  of  the  debtor.  He  may  confess  judg- 
ments to  any  amount  under  which  the  credit- 
ors may  redeem  in  succession,  without  regard 
to  the  rights  of  the  mortgagee.  The  law  of 
mortgages  is  thus  completely  abolished.  On 
the  other  hand,  if  our  liens  are  to  be  saved, 
and  the  judgment  creditors  are  to  take,  sub- 
ject to  those  liens,  as  they"  must  do,  in  safety 
to  us,  they  want  no  more  favor  than  they 
now  possess.  Surely,  if  the  court  interfere  at 
all,  it  will  be  rather  to  give  the  deed  to  the 
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mortgagee  than  to  the  junior  judgment  credit- 
ors, leaving  them  to  contest  the  right  in  a 
court  of  equity. 

Mr.  Talcott,  in  reply.  The  Act  was  not 
passed  in  reference  to  mortgagees  ;  and  it, 
therefore,  gives  them  no  right  to  redeem. 
*They  are  left  as  at  common  law,  and  [*64 
now  have  the  same  right  to  pay  off  the  senior 
judgment  as  they  had  before  the  Statute  was 
passed  ;  the  object  of  which  was  to  prevent 
those  enormous  sacrifices  of  real  property 
which  prevailed  under  the  law  authorizing  a 
sale  and  an  immediate  conveyance.  The  mort- 
gagee should,  then,  have  saved  himself  by  do- 
ing what  was  necessary  to  his  safety  under  the 
old  law,  viz. :  by  bidding  for  the  property  to 
its  value,  retaining  in  his  hands  the  balance 
beyond  the  judgment ;  and  then  if  a  junior 
creditor  came  to  redeem,  he  must  have  paid 
the  full  amount  of  the  bid.  Here,  then,  are 
no  equitable  circumstances  to  warrant  the 
sheriff  in  withholding  the  deed.  The  mort- 
gagee is  merely  suffering  the  penalty  which 
the  law  intended  to  fix  upon  him  for  his  laches 
in  not  running  up  the  premises  to  their  value. 
The  Statute  is  peremptory  upon  the  sheriff, 
and  he  has  no  right  to  inquire  into  the  claims 
of  third  persons. 

Curia.  This  case  seems  to  be  a  casus  omissus 
in  the  Act  under  which  the  sale  took  place. 
The  effect  of  a  mandamus  would  probably  be 
to  deprive  the  mortgagees  of  all  remedy 
against  the  junior  incumbrancers.  We  grant 
a  rule  to  show  cause.  But  as  the  decision  of 
the  question  raised  is  very  important  to  the 
rights  of  these  parties,  and  to  the  community 
at  large,  and  is  not  without  its  difficulties,  we 
do  this,  without  wishing  to  be  understood  as 
being  at  all  committed.  We  shall  hold  our- 
selves perfectly  open  to  a  further  and  more 
full  consideration  of  the  matter  when  it  comes 
before  us  on  the  rule  to  show  cause. 

Rule  to  show  cause. 
Cited  in— 13  Barb.,  450. 
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Practice — Omission  of  Plaintiff  *to  Enter  Con- 
tinuance —  Does  not  Prejudice  Defendant's 
Right  to  Bring  Error — Entered  Nunc  Pro 
Tune — Bill  of  Exceptions — Allowed  to  be  Filed 
and  Attached  to  Record  After  Several  Years 
Delay. 

The  plaintiff  cannot,  by  omitting  to  enter  contin- 
uances between  the  return  of  the  posted  and  judg- 
ment, prejudice  the  defendant's  right  to  bring  a 
writ  of  error. 

And  where  the  judgment  is  in  fact  rendered  with- 
in five  years,  but  by  omitting  the  continuances,  it 
appears  of  record  to  be  more  than  five  years,  before 
error  brought,  the  court  will  order  the  continuances 
entered  nuncpro  tune,  so  as  to  avoid  the  Statute  of 
Limitations. 

When  a  bill  of  exceptions  has  been  taken,  but  not 
entered  on  the  roll,  nor  filed,  nor  attached  to  the 
record,  the  court  will,  even  after  a  delay  of  several 
years,  direct  it,  on  motion,  to  be  so  filed  and  at- 
tached, for  the  purpose  of  enabling  the  party  to 
bring  error. 
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MR.  S.  JONES,  for  the  defendant,  moved 
for  a  rule  to  enter  continuances,  by  cur. 
ado.  mtlt.  upon  the  roll  on  tile  from  Jan.  Term, 
1817,  to  Jan.  Term,  1818.  Also,  to  enter  there- 
on the  bill  of  exceptions  taken  on  the  trial  of 
the  cause  at  the  N.  Y.  sittings,  in  1816.  The 
cause  was  argued  upon  this  bill,  and  a  case 
made  at  Oct.  Term,  1817,  and  judgment  ren- 
dered for  the  plaintiffs  in  Jan.  Term,  1818. 
(15  Johns.,  162.) 

A  writ  of  error  was  brought  within  five 
years  after  Jan.  Term,  1818,  but  more  than 
five  years  after  Jan.  Term,  1817.  The  record, 
with  the  bill  of  exceptions  attached  thereto, 
was  returned  and  sent  with  the  writ  to  the 
Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors,  upon  which  errors  were  as- 
signed. A  motion  was  made  there,  at  the  last 
term  of  that  court,  to  quash  the  writ  of  error 
on  the  ground  that  it  was  barred  by  the  Statute 
of  Limitations  ;  on  which  motion  it  appeared 
that  the  continuances  now  moved  for  were 
omitted  upon  the  roll,  so  that  the  judgment 
was  entered  thereon  as  of  Jan.  Term,  1817, 
and  appeared  to  have  been  rendered  more  than 
five  years  before  error  brought.  The  bill  of 
exceptions  was  also  omitted  in  the  roll.  The 
Court  of  Errors,  on  the  application  of  the 
counsel  for  the  plaintiffs  in  error,  thereupon 
ordered  that  they  have  leave  to  withdraw  their 
assignment  of  errors,  which  was  done  ;  and 
that  the  proceedings  and  consideration  of  the 
motion  to  quash  the  writ  of  error,  should  be 
stayed  till  the  next  term  of  that  court,  in  order 
to  give  the  plaintiffs  in  error  an  opportunity  to 
apply  to  this  court  to  amend. 

Mr.  Jones  said  the  object  of  entering  the 
continuances  was  to  avoid  the  effect  of  the 
Statute  of  Limitations  (sess.  24,  ch.  10,  sec.  9  ; 
1  R.  L.,  134),  which  confines  the  bringing  a 
writ  of  error  to  five  years  after  judgment  ren- 
6(5*]  dered.  Such  an  *amendment  would  be 
according  to  the  fact.  As  to  the  bill  of  ex- 
ceptions, the  practice  before  the  Statute  (sess. 
36,  ch.  3,  sec.  4,  1  R.  L.,  319)  which  requires 
the  judge  to  return  the  bill  into  court  at  the 
next  term  after  the  trial,  and  provides  that  it 
shall  be  made  matter  of  record,  was,  either  to 
enter  the  bill  of  exceptions  upon  the  roll,  or 
attach  it  to  the  record. (a)  And  we  suppose 
there  can  be  no  objection  to  this  course  since 
the  Statute. 

Messrs.  W.  Slosson  and  T.  A.  Emmet,  contra. 
The  object  of  the  amendment  sought  is  to 
reverse  the  judgment.  The  bill  of  exceptions 
is  not  filed,  nor  the  writ  of  error  brought,  till 
the  last  moment  of  the  five  first  years  to  which 
the  party  is  confined  by  the  Statute.  Execu- 
tion has  issued,  and  sales  and  satisfaction  have 
been  made  under  it.  And'all  this  upon  a  judg- 
ment perfectly  regular.  Neither  the  case,  nor 
the  motion  for  a  new  trial  was  any  part  of  the 
record  ,  and,  in  legal  contemplation,  the  judg 
ment  is  entered  upon  the  return  of  the  postea. 

The  plaintiff  might  have  continued  the  cause 
down,  but  was  under  no  obligation  to  do  so. 
No  day  is  given  on  the  roll  beyond  the  return 
of  the  poxiea.  (Com.  Dig. ,  Pleader,  V,  2 ;  1 
Leon.,  187  ;  Lakina  v.  Lamb  &  Holt,  Cro.  Car., 
235-6  ;  Crispe  v.  Mayor,  &c.,  1  Vent.,  58,  59  ; 
8.  C.,  1  Sid.,  462;  Lure  v.  Rest,  10  Mod.,  30.) 

(a)  Bull.  N.  P.,  317.  319. 
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And  where  a  party  dies,  pending  a  case,  the 
court  may  direct  the  judgment  to  be  entered 
nunc  pro  tune.  (Farnel  v.  Cipper,  Latch,  92  ; 
Tooker  v.  DuJce  of  Beaufort,  1  Burr.,  146.  Ful- 
ler v.  Jocelyn,  2  Str.,  882  ;  Toulmin  v.  Ander- 
son, 1  Taunt.,  385.  Mackay  v.  Rhinelander,  1 
Johns.  Cas.,  410.(6) 

The  only  reason  why  judgment  could  not  be 
so  entered,  was  that  it  formerly  bound  lands 
from  the  time  of  the  rendition  ;  but  this  in- 
convenience is  now  provided  against  by  the 
Statute  (sess.  36,  ch.  50,  sees.  2,  3  ;  1  R.  L.. 
501),  which  provides  that  judgments  shall  affect 
lauds  only  from  the  time  of  judgment  being 
signed  and  the  roll  filed  and  docketed.  (Tay- 
lor v.  Matthews,  10  Mod.,  325.)  And  in  this 
case,  the  judgment  *being  against  heirs,  [*<57 
even  the  common  law  affords  no  objection,  for 
the  lands  are  bound  from  the  very  commence- 
ment of  the  suit.  (Laws  N.  Y.,  sess,  36,  ch. 
93,  sec.  2;  1  R.  L.,  317.)  We  have  then 
brought  this  amendment  to  the  discretion  of  the 
court.  And,  being  a  matter  of  discretion, 
they  will  not  grant  leave  to  amend,  in  order 
to  reverse  a  judgment,  but  only  where  the 
amendment  goes  to  sustain  it.  (1  Leon..  13, 
134;  Bac.  Abr.,  tit.  Amendment  and  Jeofail, 
and  the  cases  there  cited  ;  Gilb.  C.  P.,  164.) 
The  Statute  of  Amendments  and  Jeofails 
(Laws,  sess.  11,  ch.  32  ;  1  R.  L.,  117)  is  in 
affirmance  of  judgments  only.  (Bac.  Abr., 
Amendment  and  Jeofail,  F  ;  Gilb.  C.  P.,  164.) 

Again;  if  we  were  regular  in  entering  our 
judgment  as  of  Jan.  Term,  1817,  if  the  defend- 
ant wished  to  prevent  the  exercise  of  this 
right,  and  have  the  judgment  entered  as  of  a 
subsequent  term,  he  should  have  applied  at 
the  time.  The  court  will  not  relieve  against 
such  enormous  laches. 

Until  the  very  last  day  of  the  limitation  this 
bill  has  continued  in  the  parlies'  possession. 
It  is  then  filed.  This  is  irregular.  The  court 
would  not  have  given  them  leave  to  do  this  on 
motion.  Even  at  common  law  the  merely  filing 
a  paper  did  not  make  it  a  matter  of  record  ; 
and  by  the  Statute  it  is  expressly  required  to 
be  filed  under  the  direction  of  the  judge. 
Under  the  old  Statute  he  was  bound  to  appear 
in  open  court,  and  acknowledge  the  bill  to  be 
his  act.(e)  The  late  Statute  (1  R.  L.,  319)  says  : 
"  It  shall  be  the  duty  of  the  justice  who  puts 
his  seal  thereto  for  a  witness,  to  return  the 
same  bill  into  the  said  court,  at  the  next  term 
thereof  ;  and  the  said  bill  of  exceptions,  to- 
gether with  the  said  judgment  thereon,  shall 
be  made  a  matlerof  record."  The  proceeding 
in  this  cause  was  under  the  last  Statute.  The 
bill  should  have  been  returned  with  the  postea, 
and  made  matter  of  record;  otherwise  the 
court  can  give  no  judgment  upon  it.  The 
Statute  has  not  been  pursued.  Here,  then, 
there  has  never  been  a  bill  of  exceptions.  If  the 
court  dispense  with  a  return  in  this  case,  they 
may,  with  the  same  propriety,  in  every  case  ; 
and  a  fraudulent  party  has  it  thus  in  his  power 
to  alter  the  bill. 

*Again;  by  coming  so  late,  and  de-  [*68 
laying  to  file  the  bill  till  the  last  moment,  it 
amounts  to  an  abandonment  of  the  bill.  The 

(b)  And  Vide,  1  Burr.,  221;  and  Dartmouth  College 
v.  Woodward,  4  Wheat.,  714. 

(c)  Vide  1  K.  &  R.  R.  L.,  376 ;  Money  v.  Leach,  3 
Burr.,  1692 ;  9  Johns.,  288,  n.  a. 
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circumstances  are  stronger  than  those  which 
were  holden  to  amount  to  an  abandonment  of 
the  suit  in  Field  v.  Howland,  17  Johns.,  85. 

If  the  court  have  a  discretion,  they  will,  in 
an  unconscientious  defense  of  this  kind,  exer- 
cise it,  by  refusing  the  amendment.  The 
plaintiffs  took  what  every  bank  had  taken  on 
discount ;  and  the  conveyances  in  question 
were  fraudulent,  and  so  found  by  the  jury,  as 
appears  by  the  report  of  the  case  in  15  Johns., 
162.  And  in  England,  wherever  judgments 
have  been  entered  up  as  of  an  antecedent  term, 
no  exception  will  be  found  in  favor  of  a  writ 
of  error. 

We  have  shown  that  the  plaintiff  may 
choose  whether  he  will  enter  these  continu- 
ances or  not.  He  may  elect  to  do  this  in  order 
to  avoid  the  consequences  of  delay,  which 
would  require  a  ncire  facias  before  execution. 
But  can  the  defendant  compel  this  with  a 
view  to  his  own  benefit  ?  The  Statute,  limit- 
ing a  writ  of  error  to  five  years  after  rendering 
judgment,  has  reference  to  the  rule  of  the 
common  law,  that  judgment  may  be  entered 
as  of  the  term  when  the  posted  is  returned. 
Otherwise  the  defendant  gains  the  time  which 
is  taken  for  arguing  and  deciding  the  case,  and 
adds  it  to  the  five  years  for  the  writ  of  error. 
This  is  a  delay  not  contemplated  by  the  law  ; 
and  of  which  he  cannot,  therefore,  avail  him- 
self. The  only  object  of  entering  these  con- 
tinuances is  to  benefit  the  plaintiff. 

Mr.  J.  Wells,  in  reply.  The  other  side  pro- 
•ceed  upon  the  assumption  that  the  defendants 
have  no  rights — the  plaintiffs  all.  According- 
ly, it  is  said  delay  shall  not  prejudice  the 
plaintiffs.  The  court  will  add  to  this  propo- 
sition that  it  shall  not  injure  the  defendants. 
The  Statute  gives  five  years  for  bringing  error 
from  the  time  of  rendering  the  judgment. 
'Gentlemen  do  not  read  it  so.  With  them  it  is 
only  from  filing  the  postea.  When  a  question 
•of  law  arises  at  the  trial,  there  must  necessari- 
ly be  some  delay  in  disposing  of  it.  The  plaint- 
iffs are,  therefore,  allowed  to  go  back,  by  a  fic- 
tion, to  the  return  of  the  postea.  And  they 
now  claim  that  the  effect  of  this  fiction  is  to 
shut  us  out  from  a  writ  of  error.  Suppose  a 
delay  of  five  years  before  the  judgment  is,  in 
69*J  *fact  entered  ;.  a  writ  of  error  cannot 
then  be  brought  at  all.  We  are  thus,  ac- 
•cording  to  the  plaintiff's  reasoning,  placed 
-at  their  mercy,  to  have  our  rights  abridged 
or  devested  by  their  partial  or  total  delay, 
for  the  five  years,  in  entering  judgment. 
Whether  we  exercise  our  right  of  calling 
for  an  amendment  early  or  late  can  make  no 
difference,  provided  we  are  within  the  five 
years  with  our  writ  of  error.  The  general  rule 
that  judgment  may  be  entered  as  of  the  term 
at  which  the  posieais  returned,  is  not  disputed. 
Many  of  the  authorities  cited  to  show  this  are 
old  ones,  where  cases  were  brought  up  on 
special  verdicts.  Suppose  judgment  had  been 
entered  on  these  verdicts  as  of  the  term  at 
which  the  posteas  were  returned,  would  this 
have  been  allowed  to  prejudice  the  party  to 
any  purpose  ?  The  case  adopted  by  our  rule 
comes  as  a  substitute  for  the  special  verdict. 
And  the  same  rule  should  be  applied.  The 
rule  on  the  return  of  the  postea  is  a  rule  nisi. 
If  cause  is  shown,  the  judgment  cannot  be  en- 
tered. And  an  order  to  stay  proceedings  en- 
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larges  the  four  day  rule.  Thus,  the  whole 
proceedings  are  carried  forward,  in  fact,  to  a 
period  when  the  court  actually  come  to  adju- 
dicate; and  the  cause  ought  to  be  continued  on 
the  roll  to  that  time.  The  other  side,  then, 
have  been  irregular  in  omitting  these  interme- 
diate continuances.  The  court,  to  subserve 
the  purposes  of  justice  on  both  sides,  will 
order  an  entry  nunc  pro  tune;  though  not 
where  it  will  operate  to  the  prejudice  of  either 
party.  As  to  entering  the  continuances,  then, 
we  claim  it  as  matter  of  right. 

The  application  to  enter  the  bill  of  excep- 
tions upon  the  roll  rests  upon  discretion.  It  is 
said  the  court  will  not  amend  for  the  purpose 
of  reversing,  but  only  in  affirmance  of  judg- 
ments. Whether  the  amendment  sought  will 
tend  to  affirm  or  reverse,  as  yet,  non  con*tat. 
And  the  Court  of  Errors,  by  sending  us  here 
with  a  view  to  amend,  show  that  our  proceed- 
ings are  not  exceptionable  on  this  ground. 
The  plaintiffs  make  up  the  record.  They  do 
this  at  their  peril.  We  had  nothing  to  do  but 
to  presume  it  regular.  The  omission  is  not 
discovered  till  we  go  into  the  Court  of  Errors. 
In  practice,  the  bill  of  exceptions  is  rarely 
brought  before  the  court,  as  a  bill,  but  merely 
as  making  a  part  of  the  case  *for  a  new  [*7O 
trial  ;  and  it  is  afterwards  thrown  into  the 
form  of  a  bill.  As  to  the  objection  of  waiver 
by  suffering  an  execution  to  issue,  that  is  the 
consequence  of  every  judgment,  whether  the 
bill  of  exceptions  be  seasonably  filed  or  not. 
Nor  can  the  purchasers  under  an  execution  be 
defeated  by  a  reversal  of  the  judgment.  And 
whether  the  judgment  is  to  have  effect  from 
the  time  as  of  which  it  is  entered  on  the  roll, 
or  from  the  time  of  docketing,  cannot  be  made 
a  question  ;  for  here  it  binds  from  the  com 
mencement  of  the  suit. 

The  Court,  after  having  the  cause  under 
advisement  for  several  days,  granted  the  mo- 
tion for  a  rule  to  enter  the  continuances,  and 
directed  that  the  bill  of  exceptions  be  attached 
to  the  judgment  roll. 

Motion  granted. 

Reversed— 3  Cow.,  613. 

Cited  in— 8  Cow.,  708,  751;  17  How.  Pr.,  292;  12 
Mich.,  386. 


CUMMING 

v. 

THE  DEVISEES  AND  TERRE-TENANTS 
OF  EDEN. 

Objection  by  Devisees,  that  the  Heirs  are  not 
Warned  on  a  sci.  fa.—  Must  be  by  Plea  in 
Abatement — 7\conihils — Equal  to  scire  feci — 
Time,  al.  sci.  fa.  Should  Lie  in  Sheriff's  Office. 

Devisees,  &c..  cannot  object  by  motion  that  the 
heirs  are  not  warned  on  a  sci.  fa.,  but  only  by  a  plea 
in  abatement. 

Two  nihils  are  equal  to  a  sci.  fed  where  the  terre- 
t«nants  &c.,  are  named  in  the  writ;  otherwise 
where  it  is  general. 

How  the  return  should  be  in  the  last  case. 

In  proceeding1  by  two  ru'Tiite,  theaL  sci.  fa.  should 
lie  in  the  sheriff's  office  four  davs,  exclusive  both  of 
the  day  of  its  being  lodged  there  and  of  the  return 
day. 

Citations— 3  Johns..  86 ;  Tidd.  Pr.,  1038  ;  2  Saund., 
72  r;  Carth.,  105;  2  Salk.,  598;  5  Geo.,  2;  4  Barn.  & 
Aid.,  357. 
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MR.  BURR,  for  the  defendants,  moved  to  set 
aside  the  writs  of  scire  facias  and  alias 
scire  facias  issued  in  this  cause,  with  all  sub 
sequent  proceedings,  for  irregularity. 

The  sci.  fa.  recited  a  judgment  against 
Eden  and  Pelatreau  ;  that  Eden  is  since  dead  ; 
and  directed  the  sheriff  to  make  known  to 
Rachel,  the  widow  of  Eden  ;  Sally  Ann. 
Elizabeth  and  Rebecca,  daughters  of  the  said 
Rachel,  and  John  Pelatreau,  deviseesof  Eden  ; 
and  also  to  the  terre-tenants  of  all  the  lands, 
&c.,  in  his  bailiwick,  of  which  Eden,  &c.,  was 
seised,  &c.  This  writ  was  tested  May  18, 
1822,  returnable  the  first  Monday  of  Aug. 
thereafter,  and  returned  thus  :  "The  within- 
named  defendants  have  nothing  in  my  baili- 
wick, whereby  I  can  cause  them  to  know,  as 
within  lam  commanded,  nor  are  they  or  either 
of  them  found  in  the  same.  M.  M.  Noah. 
Sheriff."  The  writ  was  filed  Aug.  5,  1822. 
An  alias  sci.  fa.  then  issued  in  the  same  form, 
tested  Aug.  5,  1822,  returnable  the  9th  of  the 
7 1*]  same  *month,  on  which  the  same  return 
was  indorsed.  The  same  day  a  rule  to  appear 
and  plead  was  entered,  and  a  default  for  not 
appearing  taken  on  the  14th,  upon  which  a 
judgment  was  afterwards  perfected,  in  Jan. 
last,  and  execution  issued,  &c.  The  under- 
sheriff  swore  that  he  returned  the  writs  nihil, 
by  direction  of  the  plaintiff's  attorney. 

Mr.  Burr  objected : 

1.  That  the  alias  sci.  fa.  had  not  lain  four 
clear  days  in  the  sheriff's  office.     That  this  is 
necessary,  he  referred  to  Tidd,  1040,  and  Forty 
v.  Hermer,  4  T.  R.,  583. 

2.  The  writ  does  not  command  the  sheriff 
to  warn  the  heirs,  but  only  the  devisees  and 
terre-tenants.     In  support  of  this  objection  he 
referred   to  Bac.  Abr.  sci.  fa.,  C.,  5  ;  Tidd, 
1033 ;  2  Wms.  Saund.,  8,  n,  and  Id.,  p.  72. 

3.  A   return   of  nihil  is   not  good    against 
terre-tenants  or  devisees,  but  the  sheriff  ought 
to  return  either  that  there  are  none,  or  that 
they  have  been  personally  summoned.     (Tidd, 
1038  ;  2  Wms.  Saund.,  72  r.) 

Mr.  I.  Smith,  contra,  said  tha  in  this  pro- 
ceeding the  practice,  as  laid  down  in  2  Sell. 
Prac.,  197,  had  been  consulted  and  pursued. 
The  writ  had  lain  four  days  in  the  sheriff's 
office,  as  there  directed.  As  to  the  objection 
that  the  heir  was  not  summoned  he  read  an 
affidavit,  showing  that  Eden's  whole  estate 
had  been  devised.  He  insisted,  in  answer  to 
the  third  objection,  that  terre-tenants  and  dev- 
isees are  not  an  exception  to  the  general  rule, 
which  prevails  in  the  proceeding  by  set.  fa. 
that  two  mhils  are  equivalent  to  a  sci.  fed. 

Mr.  Burr  said  there  was  always  an  heir  at 
law  for  the  purposes  of  a  sci.  fa.  The  will 
may  be  void  ;  and  the  heir  should  always  be 
brought  in.  When  here  he  may  either  plead 
riens  per  descent,  if  the  will  be  good,  or,  if 
void,  he  should  be  warned  in  order  to  subject 
the  land  to  an  execution. 

Curia.  It  is  objected  that  the  sci.  fa.  should 
have  been  against  the  heirs  as  well  as  terre- 
72*]  tenants,  &c.,  the  former  being  *liable  to 
contribution.  But  such  an  objection  cannot 
be  urged  in  this  form.  It  should  have  been 
pleaded  in  abatement.  The  case  of  WJiitney 
v.  Camp,  3  Johns.,  86,  is  a  decisive  answer  to 
this  ground.  It  is  equally  well  settled  that 
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two  nihils  are  equal  to  a  return  of  scire  fed  ^ 
and  the  rule  applies  to  a  proceeding  against 
heirs,  devisees  and  terre-tenants,  provided 
they  are  named  in  the  writ.  But  where  it  is 
against  the  heirs,  devisees  and  terre  tenants 
generally  without  naming  them,  it  is  not  suf- 
ficient to  return  nihil,  but  the  sheriff  must 
return,  whether  there  are  any  such  persons  in 
his  bailiwick.  He  must  say  either  that  there 
are  none,  or  that  he  has  warned  them  to  ap- 
pear, naming  and  describing  them  as  tenants 
of  all  the  lands  in  his  bailiwick,  &c.,  or  certain 
lands  in  his  bailiwick,  &c.,  and  that  there  are 
no  others.  (Tidd's  Prac.,  1038;  2  Wms. 
Saund.,  72,  r  ;  Panton  v.  Hatt,  Garth,,  105; 
S.  C.,  2Salk.,  598.)  The  writ  in  this  case 
being  general  against  the  terre-tenants,  the  re- 
turn of  nihil  simply  was,  therefore,  not  suffi- 
cient to  warrant  the  *plaintiff's  second  [*73 
writ  and  subsequent  proceedings.  But  if  the 
return  was  good,  the  second  writ  did  not  lie  a 
sufficient  time  in  the  sheriff's  office.  The  rules 
and  practice  of  the  Court  of  K.  B.  are  ours  in 
those  cases  not  provided  for  by  the  rules  of 
this  court.  The  length  of  time  during  which 
a  sci.  fa.  shall  be  left  in  the  office  of  the  sheriff 
depends  upon  the  general  rule  in  that  court. 
(5  Geo.  II.)  That  rule  declares  that  every 
writ  of  sci.  fa.,  of  which  notice  shall  be  given 
to  the  defendant,  shall  be  left  in  the  office 
four  days  before  the  return,  exclusive  of  the 
day  of  the  return  ;  and  that  every  writ  of  alias 
sci.  fa.  shall  be  left  in  the  office  four  days, 
exclusive  before  the  return.  In  Wilson  v. 
Farr,  4  Barn  and  Aid.  357,  that  court  decided 
that  under  this  rule  the  latter  four  days  must 
be  exclusive  of  the  day  on  which  the  writ  is 
lodged  with  the  sheriff,  and  of  the  return  day 
also.  Testing  this  case  by  that  decision,  to 
which  we  assent,  the  plaintiff  has,  clearly, 
been  irregular.  Here  were  but  four  days,  in- 
cluding the  return  day  of  the  alias  sci.  fa. 

Motion  granted. 


*ANONYMOUS. 

Motions — Preference  of. 
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Motion  to  prove  a  will,  takes  preference  to  other 
non-enumerated  business. 
Citation— 2  R.  L.,  413.  sees.  178. 182. 

WHILE  the  court  were  engaged  in  hearing 
non-enumerated  business,  Fitch  men- 
tioned that  several  witnesses  were  attending  to 
prove  a  will  ;  and  claimed  that  this  should  be 
preferred  to  other  business,  to  which  the  court 
assented;  and  he  proceeded  in  his  proof  of  the 
will.  The  like  claim  was  made  by  several 
other  gentlemen,  during  the  non-enumerated 
days,  and  was  uniformly  allowed  by  the  court. 


CASE  OP  THE  MAYOR,  ALDERMEN  AND 
COMMONALTY,  OF  THE  CITY  OF  NEW 
YORK,  in  the  Matter  of  Enlarging  and 
Extending  DOVER  STREET,  in  the  City  of 
NEW  YORK. 

Assessment  for  Enlarging  Street  in  City  of  N. 
Y. — Affidavit  against — When  Received  after 
Assessment  Deposited  and  Notice  PiMMied — 
Surprise. 

Where  an  assessment  for  enlarging  a  street  in  the 
City  of  N.  Y.  has  been   made   and   deposited,   and 
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notice  published,  an  affidavit  against  its  confirma- 
tion, though  not  laid  before  the  commissioners,  will 
be  received,  if  it  appears  that  the  time  for  objecting 
had  expired  before  the  party  opposing  was,  in  fact, 
apprised  of  the  proceeding :  and  the  matter  will  be 
referred  back  to  the  commissioners. 

MR.  W.   8.  JOHNSON  moved  that  the  re- 
port of  the  commissioners  of  estimate  and 
assessment  be  confirmed. 

Mr.  J.  W.  BrackeM,  contra,  read  several 
affidavits  of  persons  interested  in  opposition 
to  the  report,  showing  it  to  be  inequitable,  and 
that,  although  a  copy  of  the  estimate  and  as- 
sessment had  been  deposited  and  advertised  as 
required  by  the  182(1  section  of  the  "Act  to 
Reduce  Several  Laws,  Relating  Particularly  to 
the  City  of  N.  Y.,  into  one  Act"  (sess.  36,  ch. 
86  ;  2  R.  L.,  417),  yet  they  were  never,  in  fact, 
apprised  of  the  proceeding,  until  the  time 
within  which  that  section  required  objections 
to  be  stated  to  the  commissioners.  That  for 
this  reason  the  affidavits  had  not  been  laid  be- 
fore the  commissioners. 

Mr.  Johnson,  referred  to  the  case  of  The 
Mayor,  &c.,  in  the  Matter  of  Enlarging  and  Ex- 
tending Harman  St.,  in  16  Johns.,  231,  as  con- 
clusive against  receiving  the  affidavits  on  ac- 
count of  their  not  having  been  laid  before  the 
commissioners. 

75*J  *Mr.  Bracketi  distinguished  the  pres- 
ent case  from  that  of  Harraan  St.  In  that 
there  was  no  excuse  offered  for  not  objecting 
before  the  commissioners. 

Curia.  TV  e  are  authorized  by  the  178th  sec- 
tion of  this  Act  (2  R.  L.  ,413)  either  to  confirm 
the  report,  or  refer  the  same  to  the  commis- 
sioners for  revisal  and  correction.  The  affida- 
vits present  a  case  of  surprise  upon  these  par- 
ties. They  had  no  opportunity  to  object  be- 
fore the  commissioners,  for  they  knew  nothing 
of  their  proceedings.  Let  the  report  be  re- 
ferred to  the  commissioners  who  are  to  give  an 
additional  notice,  such  as  is  required  by  the 
182d  section,  for  ten  days,  during  which  the 
report  is  to  lie  open  for  inspection,  objection, 
and  reconsideration,  as  authorized  by  that 
section  upon  the  original  publication  of  the 
notice. 

Rule  accordingly. 
Cited  in— 19  Wend..  672. 


DELAMATER  v.  MILLER—  Certiorari  from 
!i  Justice's  Court. 

Contract — Performance  on  Sunday — Perform- 
ance on  Demand — Where  Demand  Unneces- 
sary, 

One  is  not  bound  to  perform  a  contact  on  Sunday. 
Where  one  is  bound  to  perform  on  demand,  yet  no 
demand  is  necessary  where  he  has  put  it  out  of  his 
power  to  perform  :  as  where  a  bailee  promises  to 
deliver  a  watch  on  demand  to  the  owner,  but  instead 
of  doing  this,  gives  it  up  to  a  third  person. 

Citations-Cow.  Tr.,  135 ;  5  Co.,  21. 

A  SSUMPSIT  by  Miller  against  Delamater  ; 
-ft-  for  that  the  former  had  exchanged  his 

NOTE.— When  the  defendant  has  unit  it  out  of  Ms 
power  to  deliver,  demand  before  suit  is  unnecessary. 
Everett  v.  Coffin,  6  Wend.,  603 ;  La  Place  v.  Aupoix, 
1  Johns.  Cas.,  406.  See  Brooks  v.  Jewell,  14  Vt.,  470. 

Improbability  of  the  demand  being  complied  with 
is  not  sufficient  to  excuse  demand.  Southwick  v. 
First  Nat.  Bank  of  Memphis,  84  N.  Y.,  420. 

Co  WEN  1. 


horse  with  one  Schermerhorn  for  his  (S.'s) 
watch,  which  was  in  Delamater's  possession  at 
his  (D.'s)  house  ;  and  which  he,  being  present 
at  the  contract,  agreed  to  keep  and  deliver  to 
Miller,  who  said  he  should  call  for  it  on  the 
Saturday  following.  Miller  did  not  demand  it 
till  the  Sunday  following,  when  Delamater  re- 
fused to  deliver  it,  assuming  to  retain  it  for  a 
dollar  due  him  from  Schermerhorn  ;  and  he 
afterwards  gave  up  the  watch  to  Schermer- 
horn. who  sold  it.  Judgment  for  the  plaintiff. 

Messrs.  J.  &  A.  Vanderpoel  for  the  plaintiff 
in  error. 

Mr.  8.  Cheever  for  defendant. 

Curia.  The  defendant  was  not  bound  to 
regard  tiie  demand  on  Sunday  (vide  Cowen's 
Treatise,  135,  and  thecases  *therecited)(a)[*76 
but  as  the  defendant  parted  with  the  watch, 
and  thereby  put  it  out  of  his  power  to  perform 
the  contract,  the  plaintiff  was  excused  from 
the  necessity  of  making  any  demand.  (Sir 
Anthony  Main's  case,  5  Rep. ,  21 — the  2d  resolu- 
tion in  that  case.) 

And  the  judgment  was  affirmed. 

Cited  in-17  Wend.,  381 ;  14  Barb.,  96 :  4  Bos.,  317  ; 
9  Bos.,  326. 


*BAKER  AND  WALLING,  Overseers  [*77 
of  the  Poor, 

«. 

RICHARDSON—  Certiorari  from  a  Justice's 
Court. 

Contract  to  Sell  Liquor,  in  Large  Amounts,  to  be 
Talcen  Away  in  Small  Quantities — When 
Violation  of  Excise  Laic — Intent. 

Whether  a  contract  to  sell  five  gallons  of  spirit- 
uous liquor.to  be  taken  away  in  small  quantities,  at 
the  pleasure  of  the  purchaser,  the  seller  having  no 
license,  is  a  violation  of  the  excise  law,  depends  upon 
the  question  whether  the  seller's  intention  be  fair, 

(a)  The  cases  referred  to  there,  though  they  apply 
to  this  case  in  principle,  yet  relate  more  immediately 
to  the  question  whether  a  contract  or  sale  made  on 
Sunday  is  void.  Morgan  v.  Richards,  1  Browne 
Penn.,  171,  decides  such  a  contract  to  be  void  at  the 
common  law.  Drury  v.  Defontaine,  1  Taunt.,  131, 
denies  that  a  sale  on  Sunday  was  void  at  the  com- 
mon law ;  but  admits  that  where  any  act  is  for- 
bidden under  a  penalty,  a  contract  to  do  it  is  now 
held  void.  It  overrules  the  case  of  Comyns  v.  Bqyer, 
Cro.  Eliz.,  485,  where  it  was  held  that,  though  it  be 
penal  by  statute  to  sell  on  Sunday  at  a  fair,  yet  the 
sale  is  not  void.  In  Drury  v.  Defontaine  the  ques- 
tion was  whether  the  sale  of  a  horse  on  Sunday  was 
void,  and  held  that  it  was  not,  because  the  Statute 
(29  Car.  II.),  which  is  the  only  one  that  can  apply, 
snys  merely  that  "no  person  whatsoever  shall  do  or 
exercise  any  worldly  labor,  business  or  work,  of 
their  ordinary  callings,  upon  the  Lord's  day ;"  and 
because  this  sale  was  not  work  of  the  vendor's 
ordinary  calling,  the  sale  was  good.  Our  Statute  (2 
R.  L.,  193,  soss.  36,  ch.  24,  sec.  1)  is,  "  that  there  shall 
be  no  traveling,  servile  laboring  or  working,  &c.," 
on  that  day,  without  confining  it  to  work  in  one's 
ordinary  calling.  In  Geerv.  Putnam,  10  Mass.,  312, 
a  promissory  note  given  on  Sunday  was  held  good, 
though  the  party  who  set  up  the  defense  had  lost  a 
debt  in  Connecticut  on  the  same  ground  ;  whore  the 
Supreme  Court  have  decided  that  contracts  made 
on  Sunday  are  void.  Vail  v.  Mumford,  decided  in 
1789,  cited  in  1  Swift's  System,  3H7.  That  a  party  is 
not  bound  to  perform  a  contract  to  deliver  goods 
on  Sunday,  though  the  agreement  be  express  to 
deliver  them  on  that  day.  Vide  Avery  et  al.  v.  Stew- 
art, 2  Conn.  N.  S.,  69.  In  Swan  y.  Broome,  1  Bl., 
4%,  Sunday  was  much  considered  in  relation  to  the 
courts  and  their  process,  as  well  as  to  contracts. 
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or  a  mere  evasion  of  the  statute.  This  question  is 
proper  for  the  jury  with  whose  verdict  the  court 
will  not  interfere. 

DEBT  (under  Stat.  sess.  24,  ch.  164,  sec.  7; 
1  R.  L.,  178,  and  sess.  43,  ch.  37,  sec.  1) 
for  selling  whisky  in  a  quantity  less  than  five 
gallons,  without  license,  brought  by  Baker 
and  Walling  against  Richardson,  a  distiller, 
who  on  being  applied  to  at  his  distillery  by 
three  persons  severally,  at  different  times,  to 
purchase  whisky,  replied  that  as  he  had  no 
license  he  could  not  sell  less  than  five  gallons; 
which  he  agreed  to  sell  to  them,  informing 
them  that  they  might  take  it  away  as  they 
pleased.  The  whisky  had  not  been  paid  for, 
and  only  part  taken  away  in  quantities  of  a 
few  quarts  at  a  time.  Verdict  and  judgment 
for  defendant. 

Curia.  The  only  question  was,  whether 
these  transactions  were  fair,  or  intended  as 
mere  evasions  of  the  Statute. (a)  Whether  the 
verdict  was  such  as  we  should  have  given,  is 
not  the  point  of  inquiry.  The  question  be- 
longed to  the  jury  who  have  decided  it  in 
favor  of  the  defendant,  and  the  court  will 
not,  in  such  a  case,  set  aside  the  verdict. (b) 

Judgment  affirmed. 

Cited  ln-15  Wend..  567;  17  How.  Pr.,  453;  15  Abb. 

N.  S.,  394. 
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BRAINARD—  Certiorari,    from    a    Justice 
Court. 

Negligence  of  Owner  of  Uninclosed  Wood  — 
Cattle  Injured  thereby  —  Contributory  Negli- 
gence of  Owner. 

An  action  will  not  lie  for  carelessly  leaving  maple 
syrup  in  one's  uninclosed  wood,  whereby  the  plaint- 
iff's cow,  being  suffered  to  run  at  large,  and  having 
strayed  there,  is  killed  in  drinking  it.  The  reason 
is,  the  cow  had  no  right  there.  Otherwise  if  she  be 
there  by  the  defendant's  permission.  One  can  not 
recover  for  an  injury,  even  from  gross  negligence, 
in  the  lawful  use  of  another's  property,  unless  he 
is  free  from  cul  pable  negligence  on  his  part. 

Citations-Cro.  Jac.,  158,  9;  Roll.  Ab.,  88;  Co.  Litt., 
56  a;  9  East.,  277;  8  Johns.,  421;  19  Johns.,  385. 

CASE  by  Brainard  against  Bush,  who  made 
maple  sugar  in  an  uninclosed  piece  of 
woodland,  sixty  or  seventy  rods  from  one  O. 
B.'s  residence,  who  kept  Brainard's  cow, 
which,  with  O.  B.'s  cattle,  ran  at  large  in  the 
woods,  and  Bush  knew  that  O.  B.'s  cattle  so 
ran  at  large.  Bush  left  some  buckets  of  syrup 
in  his  sugar  works,  under  an  uninclosed  shed, 
to  which  Brainard's  cow  came  in  the  night, 

(a)  This  is  a  question  frequently  to  be  decided 
under  penal  statutes,  though  not  so  often  under 
any  other,  perhaps,  as  under  the  Statute  of  Usury. 
Vide  the  illustrations  of  this,  in  Ord.  on  Usury,  64- 
90.  How  far  innocence  of  intention  will  excuse 
where  an  offender  is  brought  plainly  within  the 
terms  of  a  penal  law.  wide  a  very  valuable  note  by 
Mr.  Anthon  to  his  N.  P.  Rep.,  154.  Sturges  v.  Mait- 
land,  n.  a. 

(/>)  Nor  will  this  be  done  in  a  penal  action  where 
it  is  clearly  against  the  weight  of  evidence,  if  in 
favor  of  the  defendant.  (Comfort  v.  Thompson,  10 
Johns.,  101.) 
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and  drank,  which  caused  her  death.  There 
was  no  evidence  of  any  town  by-law,  permit 
ting  cattle  to  run  at  large,  nor  any  evidence  of 
Bush's  consent  that  these  cattle,  or  cattle  gen- 
erally, might  run  upon  his  premises.  Verdict 
and  judgment  for  plaintiff. 

Mr.  C.  M.  Lee  for  the  plaintiff  in  error. 

Mr.  J.  H.  Gregory  for  defendant. 

SAVAGE,  Ch.  J.  Sic  utere  tuo,  ut  alienum  non, 
Icedas,  is  a  sound  as  well  as  an  ancient  maxim. 
But  in  all  cases  where  damages  are  sustained 
by  the  plaintiff  in  consequenae  of  the  use 
which  the  defendant  makes  of  his  own  prop- 
erty, it  is  necessary  to  inquire,  not  only  whether 
the  defendant  has  been  guilty  of  culpable 
negligence  on  his  part,  but  whether  the  plaint- 
iff is  free  from  a  similar  charge.  In  the  case  of 
Blylh  v.  Topham,  Cro.'  Jac.,  158,  9,  the  de- 
fendant digged  a  pit  in  a  common,  and  the 
plaintiff's  mare,  being  straying  there,  fell  into 
the  pit  and  perished.  The  court  held  that  no 
action  lay,  because  the  plaintiff  showing  no 
right  why  his  mare  should  be  in  the  common, 
the  digging  the  pit  was  lawful  as  against  him. 
His  loss  was,  therefore  damnumabsque  injuria. 
Otherwise  had  he  digged  the  pit  in  the  high- 
way. (Roll.  Ab.,  88;  Co.,  Litt.,  56,  a.)  In 
Townsend  v.  Wathen,  9  East.,  277,  the  defend- 
ant set  traps  in  his  uninclosed  wood,  which 
was  intersected  by  highways  and  paths.  The 
plaintiff's  dogs  were  caught  in  the  traps  and 
injured,  for  which  he  recovered.  Ch.  J. 
Ellenborough  places  *the  defendant's  [*79 
liability  on  the  fact,  that  the  traps  were  set 
and  baited  with  strong-scented  meats,  so  near 
the  plaintiff's  yard,  where  his  dogs  were 
kept,  that  they  might  scent  the  bait  without, 
trespassing  on  the  plaintiff's  wood.  And  he 
asks,  what  difference  there  is.  in  reason,  be- 
tween drawing  the  animal  into  the  trap,  by 
means  of  his  instinct,  which  he  cannot  resist, 
and  putting  him  there  by  manual  force.  In 
Clark  v.  Foot,  8  Johns.,  421,  this  court  say: 
"It  is  lawful  for  a  person  to  burn  his  fallow, 
and  if  his  neighbor  is  injured  thereby,  he 
will  have  a  remedy,  if  there  be  sufficient 
ground  to  impute  the  act  to  the  negligence 
or  misconduct  of  the  defendant.  And  in 
Wells  v.  Howell,  19  Johns.,  385,  it  was  decided 
that  the  owner  of  an  uninclosed  field  may 
maintain  trespass  against  the  owner  of  a  horse, 
grazing  there,  unless  the  defendant  show  a 
right  to  permit  his  cattle  to  go  at  large. (c)  In. 

(c)  The  nucleus  of  all  the  authorities  in  relation 
to  this  subject,  is  the  ancient  maxim,  that  no  man 
shall  take  advantage  of  his  own  wrong  or  negli- 
gence, in  his  prosecution  or  defence  against  anoth- 
er. 12  Johns..  434.  A  kindred  principle,  on  which 
this  doctrine  may  be  placed  is,  that  one  is  bound  to 
use  anything  that  is  his,  so  as  not  to  hurt  another 
by  such  user.  6  Mod.,  314. 

To  apply  these  maxims,  we  must  first  inquire  how 
the  common  law  stood  in  the  matter ;  and  secondly, 
how  far,  and  in  what  respect,  it  has  been,  or  may 
be,  departed  from,  by  statute,  agreement,  or  pre- 
scription. 

First.  At  common  law,  every  man  was  bound  to 
keep  his  beasts  within  his  own  close,  under  the  pen- 
alty of  answering,  by  distress  or  action,  for  all  in- 
jury arising  from  their  being  abroad.  Per  Parsons, 
Ch.  J.,  6  Mass.,  94;  F.  N.  B.,  128:  22  H.  6.  9;  Br.  Tres- 
pass, 345,  439:  16  H.,  7, 14;  13  Vin.  Abr.,  Fences,  A, 
Dyer,  372,  pi.  10;  20  Edw.  IV.,  10;  6  Mod.,  314;  and 
vide  1  Taunt.,  529;  19  Johns.,  385;  3  Bl.  Com.,  209; 
Selw.  N.  P.,  1224.  And  this,  doubtless,  is  still  the 
law,  in  relation  to  such  animals,  as  cannot  be  re- 
strained by  those  inclosures  which  farmers  of  ex- 
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that  case  it  was  conceeded  that  there  was  no 
town  regulation  on  the  subject. 

8O*]  *In  my  opinion,  the  deduction  to  be 
drawn  from  these  decisions  is,  that  although 
the  defendant  was  guilty  of  gross  negligence, 
in  leaving  his  syrup  where  cattle  running  at 
large  in  the  woods  might  have  access  to  it, 
yet,  the  plaintiff,  having  no  right  to  permit  his 

perience  would  pronounce  proper  and  sufficient 
fences. 

1.  The  first  exception  to  the  common  law,  arises 
from  Statute  (sess.  36,  ch.  35,  sec.  17:  2  R.  L.,  133) 
Relative  to  Division  or  Partition  Fences.  The  neg- 
lect to  build  or  repair,  as  required  by  that  .Statute, 
renders  the  party  liable,  in  damages,  for  injuries 
arising1  from  such  neglect;  and  this,  not  only  by 
the  express  declaration  of  the  Statute,  but  at  the 
common  law. 

Under  this  Statute,  before  the  party  can  be  made 
liable  for  defect  of  his  partition  fence,  the  propor- 
tion which  he  is  bound  to  build  or  repair  ought  to 
be  either  agreed  upon,  or  assigned,  pursuant  to  the 
Statute.  Till  this,  the  obligation  is  undefined.  The 
respective  occupiers  of  two  closes  adjoining,  are 
bound  to  make  and  maintain,  each  one  half  of  the 
partition  fence;  but,  unless  the  fence,  or  the  line  on 
which  it  is  to  be  made,  has  been  divided,  by  an 
agreement  between  the  parties,  or  assigned,  pur- 
suant to  the  Statute,  or  by  prescription,  neither 
party  is  obliged  to  maintain  any  part  of  the  parti- 
tion'fence.  Per  Parsons,  Ch.  J.,  6  Mass.,  100.  And 
indeed,  if  there  exist  in  such  case  a  joint  obligation 
to  make  the  fence,  no  legal  effect  would  flow  from 
it;  for  then  each  party  would  be  bound,  equally,  to 
make  every  part,  and  if  the  fence  be  defective, 
each  party  would  be  chargeable  with  the  deficiency; 
and  upon  the  escape  of  cattle  from  either  close  to 
the  other,  through  a  defect  in  any  part  of  the  fence, 
the  owner  of  the  cattle  could  not  allege  the  escape 
to  be  from  the  deficiency  of  the  other's  fence.  Id., 
101,  and  vide  19  Johns.,  385.  Thus,  the  common 
law  doctrine  applies  till  the  proportions  are  ascer- 
tained. 

Wherever  a  dispute  arises,  between  the  parties,  as 
to  the  proportion  of  fence  to  be  maintained  by 
each,  it  may  be  settled  by  the  fence  viewers,  even 
where  there  has  been  an  agreement  on  the  subject 
(4  Johns.,  414-15) ;  and  such  decision  may  be  made  by 
parol  and  proved,  like  any  other  fact,  resting  in  the 
memory  of  witnesses  (Id.,  415-16) ;  and  it  is  finally  to 
be  determined  by  the  balance  of  testimony.  Id.  On 
being  ascertained,  under  the  Statute,  the  assign- 
ment pursuant  thereto,  imposes  the  same  duty  as 
would  result  from  a  prescription :  and  instead  of  a 
curia  claudenda,  one  tenant  may,  after  proper  no- 
tice and  due  time,  prescribed  by  the  same  section  of 
the  Statute  above  quoted,  make  and  repair  the 
fence  belonging  to  the  other,  on  his  neglect,  and 
recover  the  expense  of  him,  in  an  action  for  work 
and  labor.  9  Johns.,  136,  sec.  18  of  the  same  Statute 
(2  R.  L.,  133),  provides  a  still  more  speedy  remedy 
for  rebuilding  such  partition  fences,  inclosing 
meadows  or  low  land,  as  are  liable  to  be  carried 
away  by  the  floods  and  high  tides. 

By  Statute  (sess.  36,  ch.  35,  sec.  12;  2  R.  L.,  131), 
town  meetings  may  regulate  partition  and  circular 
fences,  and  determine  the  times  and  manner  of 
using  their  common  lands,  meadows  and  other  com- 
mons, and  the  times,  places  and  manner  of  permit- 
ting or  preventing  cattle,  &c.,  to  go  at  large. 

The  subjects  of  this  Statute  are  either  partition  or 
circular  fences.  The  towns  have  no  power  to  inter- 
fere with  the  interior  regulations  of  a  man's  farm, 
either  in  keeping  his  cattle  or  building  his  fences.  12 
Johns.,  433.  They  can  impose  no  duties  to  maintain 
fences,  beyond  those  which  tenants  are  bound  to 
maintain,  by  common  or  statute  law ;  though  they 
may,  by  Statute  (2  H.  L.,  131.  sec.  12),  determine  the 
sufficiency  of  those  required  by  law  to  be  built.  12 
Johns.,  433;  15  Johns.,  220.  These  circular  fences  are 
matters  of  local  concern,  and  are  noticed,  for  the 
first  time,  that  I  can  discover,  in  1  Smith  &  Living- 
ston's edition  of  the  Laws  of  this  State,  426,  by  the 
recital  in  a  Colonial  Act  there,  passed  in  1750.  It 
recites  that  the  freeholders,  &c.,  in  some  cities  and 
towns,  &c.,  are  accustomed  to  make  circular  fences 
for  the  surrounding  of  their  lands,  &c.,  by  which 
means  great  quantities  of  their  lands,  &c.,  are  sur- 
rounded by  a  common  inclosure,  securing  those 
who  do  not  contribute  towards  making  it ;  and  then 
provides  for  compelling  contribution,  inasummary 
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cattle  to  go  at  large  there,  has   no  right  of 
action. 

Judgment  reversed. 

Cited  in-18  Wend.,  221 ;  3  Hill,  41 ;  5  Hill,  283 ;  4 
Den.,  103 ;  5  Den..  259,  265 ;  4  N.  Y.,  360  ;  18  N.  Y.,  251 ; 
21  N.  Y.,  117 ;  25  N.  Y,,  346 :  1  Hun,  420 :  13  Hun,  128  ; 
5  Barb.,  338 :  7  Barb.,  301 ;  25  Barb.,  12 ;  50  Barb.,  363  ; 
58  Barb..  445  ;  3  T.  &  C.,  517 ;  2  Hall,  161 ;  1  Duer,  582  ; 

1  E.  D.  S.,  272;  2  Hilt.,  38:  11  Leg.  Obs.,  149  ;  5  Kan., 
187  ;  41  Ind.,  250 ;  5  Kan.,  200. 

manner,  which  has,  by  subsequent  statutes,  been 
left  to  town  regulation. 

When  our  ancestors  first  settled  in  this  country, 
they  found  it  uncultivated:  and  when  closes  were 
made  by  the  settlement  and  cultivation  of  the 
lands,  there  could  be  no  prescription  to  fence  ;  and 
therefore  the  common  law.  authorizing  the  writ  of 
curia  claudenda,  being  inapplicable  to  the  state  of 
the  Colony,  was  never  introduced.  Vide  6  Mass.,  94, 
5.  Provisions  respecting  fences  were  early  made  by 
the  Legislature  of  the  Colony  of  N.  Y..  which  have 
been  continued  since  the  Revolution,  nearly  in  their 
colonial  shape.  These  Statutes  are  the  foundation 
of  all  the  obligations  imposed  on  the  citizens  by  law 
to  make  and  repair  fences.  Id.,  95.  Vide  1  Laws  N. 
Y.,  by  Smith  &  Livingston,  426,  427 ;  do.,  by  Van 
Schaick,  3,  289-90 ;  2  do.,  by  Jones  &  Varick,  337,  8,  9  ; 

2  do.,  by  Greenleaf ,  170,  2,  3 :  1  do.,  by  Kent  &  Rad- 
cliff,  331,  2,  3;  2  do.,  by  Woodworth  &  Van  Ness,  131. 
3,  4.  Their  great  object  is  to  establish  the  rights  and 
obligations  of  tenants  of  adjoining  closes,  respect- 
ing the  making  and  maintaining  partition  fences. 
These,  where  their  proportion  of  the  partition  fence 
is  assigned  to  them,  or  to  those  under  whom  they 
claim  by  the  fence  viewers,  pursuant  to  the  Statute, 
have  no  right  to  a  distress,  or  action,  for  any  injury 
arising  from  the  absence  or  defect  of  the  fence, 
which  they  are  thus  bound  to  build  or  repair,  pro- 
vided such  injury  arise  from  the  intrusion  of  cattle, 
which  are  rightfully  on  the  adjoining  land.    The 
rights  of  persons,  not  having  any  interest  in  either 
of  the  adjoining  closes,  remain  unaffected  by  the 
Statute,  and  are  to  be  defined  and  protected  by  the 
common  law.    6  Mass.,  97-8.    When  the  proportion 
has  been  ascertained,  instead  of  averring,  in  plead- 
ing, that  a  tenant  has  used,  by  prescription,  to  make 
and  repair,  in  the  technical  form,  it  is  sufficient  to 
allege,  that  he  is  obliged  by  law,  to  make  and  re- 
pair, and  give  the  assignment  in  evidence.    Id.,  96. 

2.  An  agreement,  settling  the  proportions  of  the 
partition  fence,  would,  doubtless,  have  the  same 
effect  as  an  assignment  under  the  Statute,  though, 
in  order  to  be  effectual,  it  must  be  made  between 
the  parties  to  the  suit,  or  those  under  whom  they 
claim.   4  Johns.,  414-15 :  6  Mass.,  97.    Ch.  J.  Parsons, 
in  speaking  of  these  agreements,  says,  that  "  when 
there  has  been  no  assignment,  but  only  an  agree- 
ment executed  by  the  tenants   of   the  adjoining 
closes,  it  may  be  a  question  whether  such  agree- 
ment shall  have  the  force  of  an  assignment,  and  if 
not,  whether  the  tenant,  whose  cattle  have  escaped, 
can  plead  such  agreement  in  bar  of  an  action  of 
trespass,  or  must  liave  his  remedy  by  an  action  on 
the  agreement.    It  is  true,  that  a  curia  claudenda 
does  not  lie,  but  against  a  tenant,  who  is  obliged  by 
prescription  to  repair.    And  by  analogy,  an  agree- 
ment between  the  tenants,  making  a  division  of  the 
fence,  each  one  mutually  undertaking  to  repair  his 
part,  would  not  authorize  one  tenant,  who  had  made 
or  repaired  the  fence  of  the  other,  on  his  refusal,  to 
recover  of  him  the  expense.    But  there  appears  to 
be  no  good  reason,  after  an  actual  division  by  such 
agreement,  if  the  cattle  of  one  tenant  escape  into 
the  close  of  the  other  tenant,  through  the  defect  of 
the  fence,  which  the  other  had  agreed  to  make  and 
repair,  why  the  owner  of  the  cattle  might  not  aver 
that  the  party  complaining  had  bound  himself  by 
his  agreement,  to  make  and  maintain  the  fence,  and 
that  the  cattle  escaped  through  his  default :  for  if 
he  had  agreed  to  make  and  repair  the  fence,  he 
ought,  bylaw,  to  fulfill  his  agreement.  Prescription 
to  fence  is  allowed  at  the  common  law,  as  resulting 
from  an  original  grant  or  agreement,  the  evidence 
of  -.vhich  is  lost  by  the  lapse  of  time  :  and  it  is  rea- 
sonable that  the  agreement  produced  should  be  as 
effectual  as  a  presumption  that  it  once  existed,  but 
is  lost,  arising  from  ancient  usage."    6  Mass.,  96,  7. 
And  it  has  been  determined  in  this  State,  that  where 
the  party  has,  for  several  years,  kept  up  a  certain 
part  of  the  division  fence  as  his  own,  this  is,  prima 
facie,  enough  to  show  that  it  belongs  to  him.    15 
Johns.,  220, 1. 

3.  Prescription  may  form  another  exception  to 
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V. 

CARPENTER — Certiorari  from  a    Justice's 
Court. 

Witnesses— Examination  in  Chief— Belief. 

A  witness  on  his  examination  in  chief,  after  hav- 
ing sworn  to  a  conversation,  and  stated  that  there 
was  nothing  in  it  from  which  he  could  say  that  it 
alluded  to  a  particular  time,  should  not  be  permit- 
ted to  express  his  belief  as  to  that  fact.  And  where 
such  an  answer  was  objected  to,  but  admitted,  the 
judgment  was,  for  that  reason,  reversed. 

the  common  law.  The  country  has  now  been  set- 
tled long  enough  to  allow  of  the  time  necessary  to 
prove  a  prescription  (vide  2  Johns.,  357);  and  an- 
cient assignments  of  fence  viewers,  made  under 
the  late  colonial  laws,  and  also  ancient  agreements 
made  by  the  parties,  may  have  once  existed,  and  be 
now  lost  l>y  the  lapse  of  time-  6  Mass.,  97. 

It  seems,  then,  that  the  owner  of  the  cattle  may 
aver:  1.  That  the  party  complaining  ought,  by 
law,  to  make  and  maintain  his  tence,  in  which  case 
he  may  prove  the  assignment  or  apportionment  by 
the  fence  viewers :  or,  2.  That  he  is  bound  by  agree- 
ment, to  make  and  repair  the  fence,  setting  out  the 
agreement  in  pleading,  and  proving  it  accordingly ; 
or,  3.  That  he  was  bound  by  prescription,  when  he 
should  regularly  plead  the  prescription,  and  may 
prove  it  by  ancient  usage.  Id.,  97,  and  vide  the 
opinion  of  Popham.  J.,  in  Nowell  v.  Smith,  against 
the  other  judges,  Cro.  Eliz.,  709. 

These  statutory  provisions  oblige  a  tenant  to 
fence  against  such  cattle  only  as  are  rightfully  on 
the  adjoining  land.  Beyond  this,  all  rights  remain 
as  at  common  law;  at  which,  says  Cli.J.  Parsons, 
"  when  a  man  was  obliged  by  prescription  to  fence 
his  close,  he  was  not  obliged  to  fence  against  any 
cattle  but  those  which  were  rightfully  in  the  ad- 
joining close."  10  E.,  4,  7,  8;  22  E.,  4;  Fitz.  Abr., 
Curia  Claudvnda,  2 ;  Jenk.,  4  Cent.  Gas.,  5.  But  the 
owner  of  the  cattle  may  avail  himself  of  the  insuf- 
ficiency of  the  fence  of  the  close  injured,  if  he  has 
an  interest  in  the  adjoining  close,  to  authorize  him 
to  put  his  cattle  there,  as  a  right  of  way,  an  high- 
way, a  license,  a  lease,  or  a  right  of  common.  Fitz. 
X.  B.,  298,  note. 

Against  this  position,  the  plaintiff  has  cited  Fitz. 
Abr.,  298,  note  6,  where  it  is  said  that  if  A  be  bound 
to  fence  against  B,  and  B  against  C,  and  beasts  es- 
cape out  of  the  land  of  C  into  the  land  of  B,  and 
thence  into  the  land  of  A,  A  shall  not  maintain 
trespiiss  against  C.  But  if  A  be  bound  to  fence 
against  B,  and  the  beasts  of  B  escape  into  the  lands 
of  A,  and  thence  into  the  lands  of  D,  a  stranger,  D 
may  maintain  trespass  against  B,  who  shall  be  left 
to  his  curia  claudenda  against  A.  By  calling  D  a 
stranger.  I  suppose  is  meant  that  neither  A  nor  D 
is  bound  to  fence  against  each  other.  For  this  dis- 
tinction is  cited,  10  E.,  4,  7,  and  36  H.,  6;  Fitz.  Abr., 
Our.  Claud.,  Bar.,  168. 

As  this  distinction  is  not  supported,  but  opposed 
bv  other  cases,  we  have  looked  into  the  authorities 
rited.  The  10  R,4,  7.  clearly  proves  that  D  may 
maintain  his  action.  It  is  thus  laid  down  by  Choke, 
J. :  "  If  I  have  a  close  between  the  close  of  A,  on 
one  side,  and  the  close  of  B,  on  the  other  side, 
which  I  ought  to  fence;  and  through  defect  of 
fence,  A's  cattle  escape  into  my  close,  I  can  have 
no  action,  for  it  is  through  my  own  default.  But 
if  they  pass  through  my  close  into  the  close  of  B, 
he  may  have  an  action  against  A,  who  shall  be  put 
to  his  writ  de  curia  claudenda  against  me."  The 
case  of  36  H.,  6,  is  not  reported  in  the  Year  Books, 
but  there  is  a  short  statement  of  it  in  Fitz.  Abr. 
Bar.,  168.  And  I  believe  the  distinction  arose  from 
a  mistake  of  the  case.  It  is  thus:  "  Note,  that  it 
was  adjudged  by  the  court,  if  my  beasts  go  into  the 
close  of  another  [de  autre]  which  is  adjoining  to  my 
close,  for  the  defect  of  the  close  of  the  other  [de 
J'nu/re],  and  further  go  into  another  [autre]  close 
of  the  other  [de  Vautre},  that  I  shall  not  be  pun- 
ished, because  I  do  not  retake  them,  and  put  them 
again  into  my  close,  until  reparation  be  made  of 
the  other  cjose,  because  they  would  go  again,"  &c. 
Now,  by  mistaking  the  third  close  for  a  close  of  a 
third  person,  who,  because  of  the  defect  of  his  own 
frnce,  could  maintain  no  action  against  the  owner 
of  the  cattle,  the  distinction  arose,  but  it  is  not 
well  founded.  That  I  have  given  the  true  transla- 
tion appears  from  Jenk.,  4  Cent.  Cas.,  5.  The  rule, 
as  there  laid  down,  is,  if  A  has  green  acre,  adjoin- 
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CASE,  in  the  court  below,  by  Cutler  against 
Carpenter,  for  fraud  in  the  sale  of  a  horse. 
At  the  sale,  the  defendant  represented  the 
horse  good  to  work,  as  far  as  he  knew  ; 
whereas  he  was  fickle,  and  the  defendant  had 
said  that  the  horse  had  troubled  him  once  in 
drawing  hay.  To  show,  however,  that  he  had 
not  deceived  the  plaintiff,  the  defendant  called 
a  witness,  who  swore  that,  in  a  conversation 
with  the  plaintiff,  he  said  that  the  defendant 
had  told  him  that  he  *had  had  one  scrape[*82 
with  the  horse  ;  but  there  was  nothing  in  the 

ing  to  his  own  close  white  acre,  which  adjoins  to 
B's  close  black  acre,  which  A  ought  to  ft-n.-c 
against :  if  B's  cattle  go  from  his  black  acre  to  A's 
white  acre,  and  thence  to  A's  green  acre,  this  is  no 
trespass,  because  A  did  not  fence  his  white  acre 
against  B's  black  acre.  This  seems  to  be  the  same 
case  of  36  H.,  6,  stated  in  Fitz.  Bar.,  168. 

We.  therefore,  consider  it  settled  at  the  common 
law,  that  the  tenant  of  any  close  is  not  obliged  to 
fence,  but  against  cattle  which  are  rightfully  cm 
the  adjoining  land.  And  accordingly,  in  the  en- 
tries, where  defect  of  inclosure  is  pleaded,  the 
party  pleading  it  claims  some  right  or  interest  in 
the  adjoining  close,  whence  the  escape  was  made, 
or  justifies  under  those  who  have  such  right  or 
interest. 

It  was  upon  these  principles  that  Rust  v.  Low,  6 
Mass.,  90,  was  determined.  This  case  settles  di- 
rectly the  doctrine  before  advanced,  that  one  is  not 
bound  to  fence,  except  against  such  cattle  only  as 
are  lawfully  in  the  adjoining  close ;  and  it  also  de- 
cides that  those  cattle  cannot  be  said  to  be  law- 
fully there  which  have  broken  in,  through  the  de- 
fect or  absence  of  a  fence,  which  the  owner  of  a 
close  adjoining,  in  another  place,  is  bound  to  build 
and  repair.  In  that  case,  the  defendants,  as  bail- 
iffs of  Trask,  made  cognizance  of  taking  the  plaint- 
iff's cattle,  damage  feaxant,  in  Trask's  close.  The 
plaintiff  pleaded  that  he  was  seised  of  a  close,  called 
Biscay  Island,  which  was  inclosed  by  a  fence ;  that 
to  his  close  was  adjoined  Trask's  close,  the  locus  in 
QUO,  Kiggs'  close,  and  also  Low's  close;  that  Riggs' 
close  was  also  adjoining  upon  Trask's  close,  and 
that  Low's  close  was  adjoining  to  Kiggs'  close, 
thus— 


Rust's  close,  called  Biscay  Island. 

Low. 

Riggs. 

Trask, 

locus  in  Qiu>. 

That  the  partition  fence  between  the  plaintiff's 
close  and  the  Joe  us  in  QUO  was  undivided,  and  that 
he  and  Trask  were  jointly  and  equally  bound  by 
law  to  make  and  maintain  the  same;  and  the  same 
as  to  the  partition  fence  between  the  plaintiff  and 
Low,  who  were  jointly,  &c.,  bound  by  law  to  make 
and  maintain  the  same.  That  the  same  partition 
fences  were,  in  all  parts,  not  legal  and  sufficient; 
that  the  plaintiff  put  the  cattle  in  his  own  clo*e,  to 
depasture,  whence  they  escaped  into  Low's  close, 
through  the  insufficiency  of  the  partition  fence ; 
thence  into  Riggs'  close,  for  want  of  any  partition 
fence  between  his  and  Low's  closes;  and  thence 
into  the  locus  in  quo,  because  there  was  no  partition 
fence  between  Riggs  and  Trask.  On  demurrer, 
judgment  was  given  for  the  defendants.  And  the 
court  took  the  ground  that,  had  the  cattle  escaped 
directly  from  the  plaintiff's  into  Trask's  close,  he, 
being  as  much  bound  to  repair  as  Trask.  could  not 
allege  the  insufficiency  of  the  fence  against  the  lat- 
ter ;  nor  could  he  allege  the  deficiency  of  the  fence 
between  him  and  Low,  the  place  where  the  cattle 
escaped,  he  and  Low  being  equally  bound  to  repair 
their  partition  fence;  and  that,  in  fine,  it  was  im- 
material whether  the  cattle  escaped  through  Low's 
default  or  not.  Low  and  Riggs,  for  aught  that 
appeared,  we.re  not  bound  to  make  a  partition 
fence  between  them,  and  Low  wa<*  obliged,  at  his 
peril,  if  the  cattle  were  rightfully  there,  to  prevent 
their  escape  into  Riggs'  close.  The  cattle  were,  by 
wrong,  on  Riggs'  close,  being  trespassers,  by  es- 
caping from  Low's  close,  and  Trask  was  not  bound 
to  fence  against  them,  because  Rust  had  no  right 
to  put^his  cattle  there.  And,  indeed,  that  if  the 
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conversation  from  which  he  could  say  that  the 
plaintiff  alluded  to  the  time  of  the  sale,  as  the 
period  when  the  defendant  had  given  him  this 
information.  He  was  then  asked  by  the  de- 
fendant's counsel,  what  his  belief  was  as  to 
that  fact  ?  This  question  was  objected  to  by 
the  plaintiff's  counsel,  but  the  objection  was 
overruled.  He  then  answered  that  he  took  it 
that  the  time  of  sale  was  meant.  Verdict  and 
judgment  for  the  defendant. 

Mr.  T.  Lawyer  for  the  plaintiff  in  error. 

Mr.  E.  Holliday  for  defendant. 
83*]  *Curia.  The  justice  erred  in  permit- 
ting the  witness  to  state  his  belief,  after  he 
had  sworn  that  there  was  nothing  in  the  con- 
cattle  had  escaped  through  the  defect  of  Low's 
fence,  the  plaintiff  could  not  maintain  replevin 
auainst  the  bailiffs  of  Trask,  but  must  bring  case 
againsc  Low.  Vide  Holbeck  v.  Warner,  Cro.  Jac., 
<it;:> ;  Mtur  v.  Rookesby,  1  Salk.,  335. 

Cattle,  in  the  highway,  are  spoken  of  by  Ch.  J. 
Parsons,  as  being  in  a  place  against  which  the  ten- 
ant is  obliged  to  fence,  because  such  cattle  are  law- 
fully there;  and  he  cites  Fitz.  N.  B.,  298,  n.,  to  prove 
his  position.  But  this  should  be  understood  with  its 
proper  qualifications.  The  note  referred  to  quotes 
three  authorities  from  the  Year  Books,  viz.:  15  H., 
7,  IT :  22  Ed.,  4,  8,  49,  and  10  Ed  ,  4,  8,  as  proving  this, 
and  this  only,  that  if  beasts  escape,  in  view  of  the 
owner,  by  default  of  inclosure,  as  out  of  a  highway, 
&e..  fresh  suit  may  be  shown  in  justification  ;  but 
it'  it  does  not  appear  they  were  in  view  of  the  own- 
er, fresh  suit  shall  not  be  pleaded  in  bar,  except  the 
plaintiff  alleges  notice.  These  cases,  evidently,  sup- 
pose the  owner  traveling  with  his  beasts,  or,  at 
least,  that  they  are  turned  into  the  road  merely  to 
travel  from  one  point  to  another,  without  his  pres- 
ence ;  but  the  owner  has  no  more  right  to  turn  his 
beasts  into  the  highway,  or  suffer  them  to  run  there 
for  the  purposes  of  grazing,  than  he  has  to  turn 
them  into  his  neighbor's  cornfield.  And  this  is  also 
evident  from  a  pleading  in  Herne,828.  Indeed,  this 
point  te now  established,  both  in  Mass,  and  in  this 
State.  16  Mass.,  33 ;  19  Johns.,  385,  and  ride  2  H.  Bl., 
527,  S.  P.  And  if  cattle,  so  on  the  highway,  for  the 
purposes  of  grazing,  escape  into  the  adjoining  close, 
the  owner  of  the  cattle  cannot  avail  himself  of  the 
insufficiency  of  the  fences,  in  excuse  of  the  tres- 
pass (Id.  Ibid.),  for  the  public  have  no  right  in  a 
highway,  except  to  pass  and  repass  thereon.  1 
Burr.,  143;  2  Str.,  1004;  1  Wils.,  107;  6  East,  154;  2 
Johns.,  357,363;  6  Mass.,  454;  15  Johns.,  453  :  13  Mass., 
25li ;  16  Id.,  33. 

Have  towns,  or  even  the  Legislature,  the  power 
to  interfere  with  common  law  riirhts,  by  authoriz- 
ing cattle,  &c.,  to  run  at  large  in  the  highway  ?  The 
question  has  never  arisen  in  our  courts,  though 
some  of  our  authorities  look  like  taking  it  for 
granted.  12  Johns.,  433;  19  Id.,  385.  And  many 
towns,  in  practice,  assume  to  exercise  this  right. 
Without  examining-  the  constitutional  right  of  the 
Legislature,  to  thus  take  the  property  of  one  man 
and  give  it  to  another,  I  imagine  it  will  be  found 
that  no  such  power  was  ever  intended  to  be  given, 
by  any  Act  of  the  Legislature  of  this  State.  The 
•only  existing  Statute,  is  the  one  before  cited  (2  R. 
L,,  131,  sec.  12),  which  gives  towns  the  power  to 
•direct  the  use  and  management  of  their  common 
lands,  and  the  times,  &c.,  of  permitting  or  prevent- 
ing cattle,  horses,  sheep,  swine,  &c.,  to  go  at  large. 
Now  they  have  a  much  stronger  Statute  in  Mass., 
which  has  been  held  not  to  have  this  effect.  Their 
Colonial  Acts,  like  ours,  began  with  mentioning 
commons,  spoke  of  cattle,  &c..  going  at  large,  on 
the  commons  ;  others,  like  our  Statute,  of  their  go- 
ing at  large  generally,  without  confining  it  to  com- 
mon ;  and  one  Act,  passed  there,  regulated  the  man- 
ner in  which  horses  might  go  at  large,  on  the  com- 
mons or  ways  of  any  town  ;  and  towns  are  author- 
ized, in  that  State,  to  grant  liberty  for  horses  to  go 
at  large  and  unfettered ;  and  so  in  relation  to  other 
cattle.  Yft,  in  Stack  pole  v.  Healy,  16  Mass.,  33,  the 
Supreme  Court  of  that  State  held,  unanimously, 
that  these  expressions  might  all  be  satisfied,  by  re- 
ferring to  a  running  at  large  in  the  common  lands 
of  towns,  and  did  not  extenfl  to  highways.  They 
reason  thus :  "  Did  the  Legislature  mean  to  touch 
rights  protected  by  the  common  law  ?  I  may  ask 
another  question  :  could  they  do  so  if  they  were  dis- 
posed (which  is  a  case  never  to  be  supposed),  with- 
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versation  from  which  he  could  say  that  the 
plaintiff  referred  to  the  time  of  the  sale. 
Judgment  reversed. 

Cited  in-71N.  Y.,  364;  1  Barb.,  537;   7  Barb.,  326; 
9  Abb.  N.  S.,  446. 


•VAN  DE  VEER  [*84 

v. 

STANTON  —  Certiorari    from    a     Justice's 
Court. 

Justice  Material  Witness  for  Defendant — Motion 
for  Nonsuit  —  Offer  of  Plaintiff  to  Admit 
Statement  of  Justice  —  Nonsuit  —  Costs  —  Cer- 
tiorari. 

out  making  compensation  to  the  owner?  Take  the 
case  of  a  fruit  tree,  standing  in  the  road,  but  in  a 
situation  to  afford  a  convenient  shade  to  the  trav- 
eler; an  ornament,  but  not  a  nuisance,  to  the  way  ; 
and  yielding  an  annual  profit  to  the  owner  of  the 
soil.  Now,  the  Legislature  might,  if  they  thought  it 
expedient,  provide,  by  law,  that,  for  the  future,  the 
soil  of  all  highways,  that  should  be  laid  out,  should 
be  vested  in  the  public  ;  and  compensate  the  owner 
accordingly.  But  what  constitutional  right  would 
they  have  to  devest  the  owners  of  the  soil  of  rights 
remaining,  in  respect  to  ways  heretofore  laid  outV  " 
Id.,  36-7.  Again :  "  The  pasturage  never  made;  any 
part  of  the  inducement  or  reason  for  laying  out 
highways.  Id.,  37,  and  vide  the  book  last  quoted, 
35-6,  for  a  history  of  the  Statutes  of  Mass,  on  this 
subject. 

The  expression,  in  our  Statute  is  to  go  at  large. 
This  is  contained  in  the  same  sentence  which  gives 
town  meetings  the  power  to  manage  the  common 
lands  of  the  town.  Indeed,  the  history  of  these 
rights  of  common,  and  the  powers  of  towns,  in  re- 
lation to  them,  and  to  cattle  going  at  large,  is  much 
the  same  with  us  as  in  Mass.,  as  any  one  will  see  by 
consulting  1  Smith  &  Livingston,  423,  Act  of  1750, 
sec.  7,  and  Van  Scbaick,  291.  Jones  &  Varick,  Vol. 
II.,  337,  Act  of  Mar.  7,  1788,  see.  15,  give  the  words  on 
this  subject,  as  found  in  all  the  subsequent  revisals. 
The  subject  of  cattle,  &c.,  going  at  large,  is  men- 
tioned. I  believe,  for  the  first  time,  in  the  page  last 
cited  from  Jones  &  Varick.  It  may  well  refer,  and 
probably  does  so,  to  a  running  at  large  on  the  com- 
mon lands  of  the  town,  for  the  purposes  of  pastur- 
age. Here,  and  here  only,  can  the  town,  of  right, 
interfere.  In  the  strong,  though  correct,  language 
of  the  case  in  Mass.,  it  may  well  be  doubted,  wheth- 
er the  Legislature  themselves,  acting  directly  on 
this  question,  could  interfere  with  the  vested  rights 
of  soil,  by  giving  more  than  a  mere  right  of  passage 
along  our  highways.  At  any  rate,  they  would  in 
such  case,  express  themselves  clearly,  and  not 
merely  by  doubtful  implication.  16  Mass.,  36.  In  this 
State,  if  doneatall.it  is  not  only  through  a  power 
doubtfully  expressed,  but  delegated  and  indirect. 

The  following  rule,  exceptions  and  remarks,  are, 
among  other  matters,  deducible  from  the  authori- 
ties above  considered,  viz.: 

Every  man  is  bound,  under  peril  of  being  ac- 
counted a  trespasser,  to  keep  such  animals  as  are 
the  subject  of  absolute  property,  upon  his  own  soil. 

Exc.  1.  He  may  drive  or  otherwise  convey  them 
along  the  public  highway,  for  the  mere  purpose  of 
passage ;  but  he  may  not  put  them  there  for  any 
other  purpose;  nor  can  the  town  authorize  him  to 
do  so  by  a  by-law.  And  in  exercising  this  right  of 
passage,  he  will  not  be  liable  in  damages,  if  he  exer- 
cise ordinary  care  in  keeping  them  along  the  way 
though  they  may  escape  into  the  adjoining  close,  if 
he  make  fresh  pursuit  and  use  proper  endeavors  for 
their  return. 

Exc.  2.  He  is  not  accountable  to  the  tenant  of  the 
land  adjoining  his,  f»r  the  escape  of  such  animals 
as  are  commonly  restrained  by  ordinary  inclosures, 
provided  they  escape  through  that  part  of  the  par- 
tition fence,  which  such  tenant  is  bound  to  repair, 
either  by  assignment  of  the  fence  viewers,  agree- 
ment, or  prescription.  But  if,  in  such  case,  they 
wander  from  the  adjoining  close,  upon  that  of  a 
third  person,  he  is  accountable,  though  it  be 
through  the  fence  of  the  latter,  which  he  is  bound 
to  repair,  and  which  is  insufficient  to  restrain  them; 
and,  if  the  owner  is  thus  made  liable  in  damages,  or 
his  animals  are  distrained  by  such  third  person,  his 
remedy  is  against  his  adjoining  tenant,  by  action  on 
the  case. 
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Where  the  defendant  made  affidavit  that  the  jus- 
tice was  a  material  witness,  and  moved  for  a  non- 
suit :  and  the  plaintiff  offered  that  the  statement  of 
the  justice  might  be  received  as  legal  evidence,  to 
which  the  defendant  refused  to  accede,  and  the 
justice  nonsuited  the  plaintiff,  with  costs,  the  judg- 
ment was  reversed  on  certiorari. 

fTIRESPASS,  in  the  court  below,  by  Van  De 
1  Veer  against  Stanton.  After  issue,  the 
defendant  made  affidavit  that  the  justice  was 
a  material  witness  for  him,  as  he  was  advised 
by  his  counsel,  and  verily  believed,  of  which 
he  was  not  apprised  till  after  the  adjournment; 
and  moved  for  a  nonsuit.  The  plaintiff  of- 
fered that  the  justice  might,  on  the  trial,  state 
85*]  *any  facts  within  his  knowledge,  which 
should  be  received  as  evidence,  to  which  the 
defendant  refused  to  accede.  Whereupon  the 
justice  nonsuited  the  plaintiff,  and  gave  judg- 
ment for  the  defendant,  for  his  costs,  although 
the  defendant  expressly  waived  all  costs,  and 
told  the  justice  he  should  ask  none. 

Mr.  J.  J.  Danforth  for  the  plaintiff  in  error. 

Messrs.  Fish  and  Eacker,  contra. 

Curia.  The  justice  erred  in  nonsuiting  the 
plaintiff;  and  having  given  judgment  against 
him  for  costs,  error  lies. 

Judgment  reversed. 
Cited  in— 1  Wend.,  43. 
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*BAYLESS 

v. 


CRANY — Certiorari  from  the  Assistant  Jus- 
tice's Court  of  the  City  of  New  York. 

Practice — Issuing  Venire  on  Demand,  after  Ad- 
journment— Inquiring  into  Merits —  What  is. 

An  assistant  justice  is  bound  to  issue  a  venire,  if 
demanded,  on  the  same  day  on  which  the  first  order 
for  an  adjournment  is  made,  after  issue,  and  be- 
fore proceeding  to  inquire  into  the  merits  of  the 
cause.  Proceeding  to  -inquire  into  the  merits 
moans  the  investigation  of  the  merits,  by  an  exam- 
ination of  witnesses,  or  other  testimony. 

Citations— Act,  sess.  86,  ch.  86,  sec.  95 :  2  R.  L.,  374 ; 
Act,  sess.  43.  ch.  1,  sec.  3:  Cow.  Tr.,  526;  1  Johns., 
142;  2  Cai.,  137;  8  Johns.,  460. 

A  SSUMPSIT,  in  the  court  below,  by  Crany 
ll.  against  Bayless.  Issue  was  joined  July 
15,  1822,  and  the  cause  was  adjourned,  on  the 
plaintiff's  request,  to  3  P.  M.  of  the  same  day, 
when  the  defendant  requested  a  further  ad- 
journment to  the  18th  (then)  instant,  and  that 
the  cause  should  be  tried  by  jury.  The  jus- 
tice granted  the  adjournment,  but  refused  a 
87*]  venire '.  *Judgment  for  the  plaintiff. 
The  question  was  whether  it  was  too  late  to 
demand  a  venire  after  the  first  adjournment. 

Mr.  D.Rogers  for  the  plaintiff  in  error. 

Mr.  W.  L.  Rose,  contra. 

Curia.  By  Statute  (sess.  36.  ch.  86,  sec.  95; 
2  R.  L.,  374),  it  is  lawful  for  either  of  the  par- 
ties, after  issue  joined,  and  before  the  court 
shall  proceed  to  inquire  into  the  merits  of  the 
cause,  to  demand  a  trial  by  jury.  By  the  Act 
(sess.  43,  ch.  1,  sec.  8)  this  cannot  be  done 
"  after  the  day  in  which  an  order  has  been 
made  for  an  adjournment."  The  application 
for  a  jury  having  been  made  the  same  day  on 


which  the  first  order  *for  an  adjourn-  [*88 
ment  took  place,  but  not  till  after  that  ad- 
journment, the  only  question  is,  whether  the 
first  adjournment  was  a  "proceeding  to  in- 
quire into  the  merits."  By  "proceeding  to 
inquire,  &c.,"  we  understand,  the  investiga- 
tion of  the  merits,  by  an  examination  of  wit- 
nesses, or  other  testimony.  (Cowen's  Treat.. 
526.)  It  is  said  that  Cowen  cites  no  authority. 
He  is,  however,  supported  in  the  dictum  by 
Olneyv.  Bacon,  1  Johns.,  142,  and  there  are 
repeated  decisions  of  this  court,  recognizing 
a  justice's  right  to  issue  a  venire  after  an  ad- 
journment. (Vide  2  Cai.,  137,  and  Scoring  \. 
Whcedon,  8  Johns.,  460.) 

Judgment  reversed. 

Cited  in— 7  Barb.,  308 ;  1 E.  D.  8.,  347 ;  1  Hilt.,  39T. 


*SUTLIFF,  Demandant, 
FORGEY,  Tenant. 
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Naturalization — Of  Husband,  Does  not  Natural- 
ize Wife — Purchase  of  Lands  by  Husband, 
after  Naturalization —  Wife  Entitled  to  Dower, 
under  Act  of  1802— Nature  of  Dower  Right- 
Estate  of  Husband  and  Wife  under  Convey- 
ance to  Both. 

Count  in  dower  unde  nihtt  habet.  Plea  in  bar,  that 
demandant  is  an  alien.  Replication,  that  she  and 
her  husband  came  to  this  State  in  1786,  with  latent 
to  become  citizens,  and  resided  here  till  his  death, 
in  1820 ;  that  her  husband  was  naturalized  Aug.  29, 
1803,  and  that  he  purchased  the  premises  in  ques- 
tion, not  exceeding  1,000  acres,  Jan.  4,  1804.  Held, 
that  this  purchase  inured  to  the  demandant's  bene- 
fit ;  and  a  right  of  dower  then  vesting  in  her,  and 
she  having  done  nothing  to  devest  it,  she  is  en- 
titled to  recover.  This  is  by  the  Statute  of  1802  (2 
R.  L.,  542). 

The  alien  widow  of  a  natural  born  citizen  cannot 
be  endowed ;  and  it  follows  that  the  alien  widow  of 
a  naturalized  husband  cannot  be  endowed,  inde- 
pendent of  the  Statutes  authorizing  aliens  to  pur- 
chase and  hold  real  estate. 

It  seems  that  the  widow  does  not  take  as  pur- 
chaser, heir,  assign,  or  under  any  other  word  used 
by  the  Statutes  expressly  to  designate  the  person 
intended  to  take,  but  rather  under  a  constructive 
right  as  purchaser,  within  the  general  spirit  and  ob- 
ject of  those  Statutes. 

A  conveyance  to  husband  and  wife  makes  them 
neither  joint  tenants,  nor  tenants  in  common ;  but 
both  are  seised  of  the  entirety ;  and  neither  can 
aliene,  without  the  consent  of  the  other,  and  on  the 
death  of  one,  the  whole  will  go  to  the  survivor. 

A  wife  cannot  purchase,  except  through  the 
medium  of  her  husband. 

A  right  to  dower,  is  an  interest  in  lands,  contin- 
gent during  the  life  of  the  husband,  but  rendered 
absolute  by  his  death. 

But  it  is  a  right  resting  in  action  merely,  and  can- 
not be  so  aliened  as  to  enable  an  assignee  to  bring 
an  action  in  bis  own  name ;  although  it  may  be  re- 
leased. 

The  right  to  dower  is  incident  to,  and  insep- 
arable from  the  estate  acquired  by  the  husband. 

Naturalization  merely  removes  the  disability  of 
the  alien  to  hold,  leaving  a  right  in  the  government 
to  enter,  if  he  dies,  without  heirs,  or  leaving  alien 
heirs  only. 

Citations— 1  Bac.  tit.  Aliens,  130  h,  136 ;  2  Bl.,  131 ; 
7  Co.,  25 ;  Co.  Litt..  31 ;  2  Bl.,  250 ;  Bl.  Com.,  374 ;  Act, 
April  14,  1802;  Act,  April  26,  1802;  Act,  April  8, 
1808  :  2  R.  L ,  541,  543 ;  16  Johns.,  115 ;  2  Bl.  Com.,  183: 
Co.  Litt.,  187;  2  Vern.,  120;  17  Johns.,  169;  Act. 
March  26, 1802;  1  Co.,  31  b;  2  Johns.  Cas.,  29;  sess. 
25,  ch.  49,  sees,  1,  2. 

pLACITA,  of  Aug.  Term,  1821. 

Washington  County,  **.  Sarah  Sutliff, widow, 
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who  was  the  wife  of  Richard  Sutliff,  deceased, 
by  John  Crary  and  John  McLean,  Jr.,  her 
attorneys,  demands  against  Philip  Forgey,  the 
third  part  of  ten  messuages,  ten  barns,  ten 
9O*]*stables,  four  gardens,  four  orchards,  one 
water  corn  mill,  2.000  acres  of  land,  200  acres 
of  meadow,  200  acres  of  pasture,  200  acres  of 
woodland,  and  200  acres  of  land  covered  with 
water,  with  the  appurtenances,  in  the  town  of 
Salem,  in  the  County  of  Wash.,  as  the  djiffier 
of  the  said  Sarah  Sutliff,  of  the  endowment  of 
the  said  Richard  Sutliff,  deceased,  heretofore 
her  husband,  whereof  she  hath  nothing,  &c. 
imparlance  in  the  usual  form,  to  the  3d  Mon- 
day of  Oct.,  1831.  (Vide the  proceedingsin  ap- 
pearing, counting,  imparling,  &c.,  ante,  10  to 
13.)  And  the  said  Philip  Forgey  says,  that  the 
said  Sarah  ought  not  to  have  dower  of  the 
tenements  aforesaid,  with  the  appurtenances, 
of  the  endowment  of  the  said  Richard,  her 
late  husband,  because  he  says  that  the  said 
Sarah  Sutliff  is  an  alien,  born  in  foreign  parts, 
to  wit :  in  Ireland,  out  of  the  allegiance  of  the 
State  of  N.  Y.  and  of  the  U.  S.  of  America, 
and  within  the  allegiance  of  a  foreign  Sover- 
eign, to  wit :  the  King  of  Great  Britain  and 
Ireland,  and  this  the  said  Philip  is  ready  to 
verify  ;  wherefore,  he  prays  judgment,  if  the 
said  Sarah  ought  to  have  and  maintain  her 
*O1]  ^aforesaid  action  thereof,  against  him, 
«fcc.  (Imparlauce  to  the  1st  Monday  of  Jan., 
1822.)  And  the  said  Sarah  Sutliff  says,  that 
she  ought  not,  by  anything  in  the  plea  of  the 
said  Philip  Forgey,  above  alleged,  to  be  barred 
from  having  her  aforesaid  dower  in  this  be- 
half ;  because  she  says,  that,  although  she,  the 
said  Sarah,  was  an  alien,  born  in  Ireland,  with 
in  the  allegiance  of  the  King  of  Great  Britain, 
yet  she,  together  with  the  said  Richard  Sut- 
liff, her  said  husband,  in  his  lifetime,  to  wit : 
July  21,  1786,  came  from  Ireland  aforesaid,  to 
the  State  of  N.  Y.,  within  the  limits,  and 
under  the  jurisdiction  of  the  U.  S.  of  America, 
with  the  intention  of  becoming  citizens  there- 
of ;  and  have  since  that  time  resided  within 
such  limits,  and  under  such  jurisdiction,  until 
the  death  of  the  said  Richard  Sutliff,  to  wit  : 
Nov.  30,  1820,  at  the  town  of  Salem,  and  in 
the  County  of  Wash. ,  and  during  all  that  time 
the  said  Richard  Sutliff,  and  the  said  Sarah 
Sutliff,  have  behaved  as  persons  of  good  moral 
character,  attached  to  the  principles  of  the 
Constitution  of  the  U.  S.  of  America,  and  well 
disposed  to  the  good  order  and  happiness  of 
the  same.  And  Aug.  29,  1803.  the  said  Rich- 
ard Sutliff,  being  a  free  white  person,  was 
duly  naturalized,  and  admitted  by  the  Court 
92*J  of  C.  P.  of  the  *County  of  Wash.,  held 
at  the  court  house  in  the  town  of  Salem,  in  and 
for  said  county,  before  the  judges  and  assist- 
ant justices  of  the  same  court,  to  become  a 
citizen  of  the  U.  S.  according  to  an  Act  of  the 
first  session  of  the  seventh  Congress  of  the  U. 
S  ,  entitled  "  An  Act  to  Establish  a  Uniform 
Rule  of  Naturalization,  and  to  Repeal  the 
Acts  heretofore  passed  on  that  subject : "  as, 
by  the  record  and  proceedings  thereof ,  remain- 
ing in  th»  said  court,  more  fully  appears  And 
the  said  Sarah  Sutliff  further  saith,  that,  after- 
wards, to  wit :  Jan.  4,  1804,  she,  together  with 
the  said  Richard  Sutliff,  in  his  lifetime,  having 
come  to  this  State,  and  become  inhabitants 
thereof,  according  to  the  true  intent  and  mean 
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ing  of  an  Act  of  the  Legislature  of  the  State  of 
N.  Y.,  entitled  "  An  Act  to  Enable  Aliens  to 
Purchase  and  Hold  Real  Estate  within  this 
State,  under  Certain  Restrictions  therein  men- 
tioned;" the  said  Richard  Sutliff,  Jan  4, 
1804,  at  the  town  of  Salem,  and  in  the  County 
of  Wash.,  aforesaid,  purchased  the  messuages 
and  lands  aforesaid,  with  the  appurtenances, 
not  exceeding  1,000  acres ;  and  this  she,  the 
said  Sarah  Sutliff,  is  ready  to  verify  ;  where- 
fore she  prays  judgment  and  her  damages,  to 
be  adjudged  to  her.  &c. 

General  demurrer  and  joinder. 

Mr.  D.  Wood*,  in  support  of  the  demurrer: 

1.  It  is  not  averred,  by  the  replication,  that 
the  demandant  became  a  citizen  by  virtue  of 
her  husband's  naturalization.     This  is  left  to 
legal  inference,  which  is  not  traversable.     (1 
Ch.  PL,  587  ;  2  H.  Bl..  182  ;  1  Saund.,  23,  n, 
5  ;  Com.  Dig.  PI.,  G,  5.) 

2.  The  naturalization  of  the  husband  did  not 
confer  the  right  of  citizenship  on  her. 

A  woman,  born  and  resident  in  Ireland,  in 
1776,  though  her  husband  resided  here,  is  an 
alien,  and  not  entitled  to  dower,  unless  after- 
wards naturalized.  (Kelley  v.  Harrison,  2 
Johns.  Cas.,  29.)  The  cases  mentioned  by 
Kent,  J.,  (2  Johns.  Cas.,  32),  in  which  her 
residence  might  have  followed  her  husband's, 
constructively,  and  she  be  deemed  naturalized, 
though  she  was,  in  fact,  abroad,  in  1776,  rest 
upon  the  effect  of  the  Declaration  of  Independ- 
ence. Had  she  been,  at  the  time  of  that  Dec- 
laration, a  constructive  resident  here,  she 
would  have  been  naturalized,  like  any  other 
citizen,  in  *her  own  right,  because  all  [*93 
persons  then  located  here,  became  citizens. 
No  other  foreigners  can  become  citizens,  unless 
they  are  naturalized  under  the  existing  laws. 
The  Act  of  Congress,  Apr.  14,  1802,  ch.  288 
sec.  4  (3 Laws  U.  S.,  Phil,  ed., 1815,478),  extend- 
ing the  naturalization  of  the  parent  to  resident 
children,  under  21,  is  no  argument  for  extend- 
ing the  same  privilege  to  the  wife.  For  it  is  a 
settled  rule  of  construction,  that  whenever  an 
express  enactment  confers  a  privilege  on  a 
particular  class  of  people,  all  others,  not 
included,  in  the  words  of  the  Act,  are  excluded. 
(2  Bl.,  1145.)  Exprestum  facit  ce&sare  taciturn. 

Again  ;  if  the  demandant  became  a  citizen, 
it  was  by  implication.  She  might  have  disa- 
vowed her  citizenship,  at  her  husband's  death; 
for  it  will  not  be  pretended,  that  even  a  married 
woman  can  be  naturalized  against  her  will. 
Her  residence  is  averred  in  the  replication  to 
be,  "  till  the  death  of"  her  husband.  It  is  to  be 
inferred,  that  she  then  changed  her  domicil, 
according  to  the  maxim  in  pleading,  that  if  the 
words  be  equivocal,  they  ghall  be  taken  most 
strongly  against  the  party  using  them.  (1  Ch 
PL.  241.) 

Being  an  alien,  then,  the  demandant  cannot 
maintain  this  action.  (1  Cruise  on  R  Prop 
tit.  6,  ch.  2,  sec.  30  ;  1  Bac.  Abr.  Alien.  C,  D- 
2  Ibid.,  Dower,  A  ;  7  Co.,  Calvin's  case,  1  49- 
Co.  Litt.,  sees.  198,  129  b  ;  Harg.  Co.  Litt  31 
b;  2  Dyer,  2.  pi.,  8;  1  Bl.  Com.,  373 ;  2  Sell. 
Prac.,  298  ;  Kelly  v.  Harrison,  2  Johns.  Cas., 
29.)  And  the  rule  is  general,  that  an  alien  may 
take,  by  purchase,  but  not  by  act  of  law,  as  by 
descent,  curtesy,  dower  or  guardianship 
(Ventr.,  417;  Mol.,  464;  7  Co.,  25,  49;  Co 
Litt.,  2,  6  ;  Fairfax  v.  Hunter,  7  Cr.,  619,  629; 
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Craig  v.  Rartford,  3  Wh.,  594,  597;  Orr  v. 
Hodgttn,  4  Wh.,  453,  460  ;  Blight  v.  Rochester, 

~  \Vh..  .~>;55;  Jackxon  v.  Lunn,  3  Johns.  Cas., 
120,  121.)  And  this  was  the  reason  why  a 
special  Act  was  passed,  to  enable  Beatrice, 
(•(.unless  of  Arundel,  born  in  Portugal,  to 
demand  her  dower,  as  mentioned  in  Bac.  Abr., 
Aliens,  C,  in  note.  Phil.  ed.  of  1813,  and  in 
Harir.  Co.  Litt.,  31  b.  n,  9. 

The  Statute  enabling  aliens  to  purchase, 
which  is  relied  upon,  does  not  provide  for  the 
demandant's  case.  It  is  confined  to  the  pur- 
chaser and  his  heirs. 

Mr.  J.  Crary,  contra.  1.  It  is  conceded 
that  an  alien  cannot  take  real  property  by  act  of 
law  ;  which  will  not  transfer  it  to  one  who 
must  immediately  give  title  to  another.  (Cruise 
on  R.  Prop,  tit.,  5,  Curtesy,  ch.  1,  sec.  27.) 
And  the  English  rule  relied  on,  is,  that  if  a 
94*]  man,  seised,  &c.,  take  *an  alien  to  wife, 
and  die,  she  shall  not  be  endowed.  (Co.  Litt., 
31  ;  2  Bl.  Com.,  130.)  At  the  first  view,  it 
seems  difficult  to  perceive,  why  the  alien  wid- 
ow of  a  naturalized,  but  not  of  a  natural  born, 
citizen,  should  be  endowed.  But  the  estate 
must  vest  somewhere.  The  only  reason  why 
it  does  not  go  to  the  heir,  on  the  alien's  death, 
is  because  it  vests  in  the  people.  But  here, 
they  having,  by  an  act  of  naturalization,  de- 
vested  themselves  of  this  right,  the  reason  of 
the  common  law  rule  ceases,  and  the  difficulty 
disappears.  The  marriage,  with  the  natural 
born  subject,  is  not  equivalent  to  the  statutory 
naturalization  of  the  husband,  after  marriage. 
An  alien  cannot  be  endowed  (2  Bl.  Com.,  130)  ; 
but  the  naturalization  of  the  husband,  after 
marriage,  is  an  endowment,  by  act  and  opera- 
tion of  law.  This  must  result  from  the  con- 
dition of  the  wife.and  her  incapacity  to  acquire 
or  grant  any  rights  during  coverture.  The 
law  gives  a  right  to  the  ceremony  of  naturali 
zation,  to  free  persons  only  ;  and  coverture  is 
a  species  of  duress.  (1  Bl.  Com.,  443;  Co. 
Litt.,  112.)  The  4th  section  of  the  Act  of 
Congress,  cited  on  the  other  side,  provides, 
that  children,  under  age,  of  a  naturalized  alien, 
shall  be  considered  citizens.  This  is  without 
any  act  of  their  own,  and  infancy  is  not  more 
a  disability  than  coverture.  Indeed,  it  does 
not  operate  so  injuriously.  It  is  temporary ; 
and  naturalization,  on  the  child's  coming  of 
age,  will  retroact,  and  confirm  any  former 
title.  (Jackson  v.  Beach,  1  Johns.  Cas.,  399.) 
Not  so  of  the  widow.  Her  dower  vests  in  the 
heir  or  the  people  ;  and  it  follows,  from  the 
reasoning  on  the  other  side,  that  her  disability 
is  perpetual.  During  coverture,  she  cannot  be 
naturalized,  and  afterwards,  naturalization  is 
nugatory. 

Again  ;  an  estate,  in  dower,  is  a  continu- 
ation of  the  inheritance.  (Woodf.  Land  & 
Tenant,  55  and  6  ;  Co.  Litt.,  240.)  The  right 
of  dower  extends  to  all  lands  in  the  seisin  of 
the  husband,  during  coverture,  which  may, 
possibly,  descend  to  his  heir.  (Litt.,  sees.  36, 
53.) 

2.  A  summary  of  the  Statutes  of  this  State, 
enabling  aliens  to  hold  real  property,  will  be 
found  in  2  R.  L.,  541  to  544.  inclusive.  By  the 
last  section,  those  aliens,  who  are  authorized 
to  acquire  real  estate,  by  purchase,  may,  also, 
take  by  devise  or  descent,  which  include  title 
by  dower. 
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that  if  a  woman  alien  marry  a  subject,  she 
shall  not  be  endowed  ;  because,  by  tlie  policy 
of  the  common  law,  all  aliens  are  disabled 
from  acquiring  a  freehold.  (1  Bacon,  tit. 
Aliens,  136  ;  2  Bl.,  131  ;  7  Co..  25  ;  Co.  Litt., 
31  )  Naturalization  merely  removes  the  disa- 
bility of  the  alien  to  hold  :  it  leaves,  unim- 
paired, the  right  of  the  government  to  enter, 
if  the  person  naturalized  die  without  heirs,  or 
leaving  alien  heirs  only. 

It  is  laid  down  in  1  Bacon,  130,  tit.  Aliens, 
b,  and  2  Bl.,  250,  that  if  a  man  be  naturalized 
by  Act  of  Parliament,  he,  in  all  things,  inher- 
its like  a  natural  born  subject.  Sir  William 
Blackstone  (Vol.  I.,  374)  considers,  that  by 
naturalization,  the  alien  is  put  in  exactly  the 
same  state  as  if  he  had  been  born  in  the  King's 
legiance.  It  is,  therefore,  manifest,  that  the 
naturalization  of  the  husband  does  not  remove 
the  disability  of  the  alien  wife  to  be  endowed. 
Her  right  cannot  be  greater  than  it  would  have 
been  had  the  husband  been  a  natural  born 
citizen. 

By  the  Act  of  Congress  of  Apr.  14,  1802,  the 
children  of  persons  naturalized,  being  under 
21  years,  and  dwelling  in  the  U.  S.,  are  con- 
sidered as  citizens  ;  but  there  is  no  provision  in 
favor  of  the  alien  wives  of  such  persons. 

But  it  is  contended  that  the  demandant  is 
protected  by  the  Act  to  Enable  Aliens  to  Pur- 
chase and  Hold  Real  Estates  within  this  State, 
passed  Apr.  26.  1802,  and  the  Act  to  Extend 
the  Same,  passed  Apr.  8,  1808  (Vol.  II.,  R.  L., 
541,  543). 

The  first  Act  declares  that  all  purchases  of 
land,  made  or  to  be  made,  by  any  alien  who 
has  come  to  this  State  and  become  an  inhabit- 
ant thereof,  shall  be  deemed  valid,  to  vest  the 
estate  to  him  granted  ;  that  he  may  dispose  of 
and  hold  the  same  to  his  heirs  or  assigns. 

By  the  last  Act,  all  persons  authorized  by 
the  Act  extended  to  acquire  real  estate  by  pur- 
chase, may,  also,  take  and  acquire  by  devise 
or  descent.  When  the  premises  in  question 
were  purchased  in  1804,  the  demandant,  al- 
though an  alien,  had  the  capacity  to  take.  If 
the  premises  had  been  conveyed  to  Richard 
Sutliff  and  his  wife,  they  would  have  taken, 
not  as  joint  tenants,  nor  as  tenants  in  common 
(for  beingconsidered  as  one  person,  in  the  law. 
they  cannot  take  *by  moieties),  but  both  [*J)O 
would  have  been  seised  of  the  entirety  ;  so  that 
neither  of  them  could  have  disposed  of  any 
part,  without  the  assent  of  the  other ;  the 
whole  would  have  gone  to  the  survivor.  (16 
Johns.,  115;  2  Bl.  Com.,  183;  Co.  Litt..  187; 
2  Ver. ,  120.)  But  the  convenance  was  made 
to  the  husband,  only;  and  the  question  is, 
whether  this  can  be  considered  within  the 
meaning  of  the  Act,  a  purchase  made  by  .the 
wife,  so  as  to  secure  her  claim  of  dower.  By 
the  Act  of  1808,  all  persons  authorized  to  pur- 
chase are  allowed  to  take  by  devise  or  descent. 
These  words  will  not  include  the  claim  of 
dower.  No  devise  appears  to  have  been  made, 
and  the  wife  cannot  take,  by  right  of  repre- 
sentation, as  heir  at  law  to  her  husbgnd.  The 
demandant  was  authorized  to  purchase,  but  a 
purchase  cannot  be  effected  by  her,  except 
through  the  medium  of  her  husband.  The 
Act  must  have  intended  this  mode  of  acquir- 
ing, or,  as  to  her,  it  becomes  a  dead  letter. 
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The  intention  of  the  Legislature  was  to  encour- 
age aliens  to  settle  in  this  State  by  removing 
the  disability  of  alienism.  The  property  pur- 
chased is  secured  to  the  alien  purchaser,  his 
heirs  and  assigns  :  he  is  allowed  to  take  by 
devise  or  descent.  The  claim  of  dower  was 
entitled  to  equal  favor  ;  and,  no  doubt,  it  was 
intended  by  the  Act  to  protect  it.  This  intent, 
I  admit,  is  to  be  collected  from  the  Act  itself 
— unless  that  will  sanction  the  "claim,  however 
hard  the  case,  it  cannot  be  allowed. 

The  right  to  dower  is  an  interest  in  lands. 
When  the  conveyance  was  made  to  the  hus- 
band in  1804,  this  interest  was  contingent,  it 
is  true,  but  it  was  a  right  known  and  recog- 
nized by  the  law,  and  became  absolute  on  the 
death  of  the  husband.  It  is  a  right  resting  in 
action  only,  and  cannot  be  so  aliened  as  to 
enable  the  grantee  to  bring  an  action,  in  his 
own  name,  although  it  may  be  released.  (17 
Johns.,  169.)  It  cannot,  I  "think,  on  any  prin- 
ciple of  sound  construction,  be  said  that  the 
demandant  is  not  a  purchaser  of  this  right  of 
•dower,  as  clearly  as  that  her  husband  became 
seised  of  the  fee.  The  deed  to  the  husband 
necessarily  inured  to  the  benefit  of  the  wife,  so 
far  as  to  secure  to  her  such  right  in  the  prem- 
ises as  she  would  have  taken  had  she  not  been 
.an  alien. 

97*]  *The  right  to  dower  is  incident  to,  and 
inseparable  from  the  estate  acquired  by  the 
husband.  My  conclusion  is,  that  the  purchase 
by,  and  conveyance  to  the  husband,  constitut- 
•ed  the  wife  a  purchaser,  within  the  meaning 
of  the  Act,  and  consequently,  that  the  de- 
mandant is  entitled  to  judgment. 

SAVAGE,  Ch.  J.  If  a  man  seised  of  lands 
take  an  alien  to  wife  and  die,  the  widow  can- 
not be  endowed.  (1  Inst.,  31  b;  2  Johns.  Cas., 
29.)  And  as  the  laws,  authorizing  the  natur- 
alization of  aliens,  give  no  greater  privileges 
to  the  naturalized  alien  than  the  natural  born 
citizen  enjoys,  it  seems  to  follow,  that  the  alien 
widow  of  a  naturalized  husband  cannot  be 
-endowed.  The  naturalization  of  the  husband 
does  not  naturalize  the  wife,  nor  such  children 
as  are  above  the  age  of  twenty-one,  at  the  time 
of  the  naturalization  of  the  father. 

But  the  Statute  of  this  State,  passed  Mar. 
26,  1802  (sess.  25,  ch.  49,  sees.  1,  2;  R.  L.,442), 
•enacts,  "  that  all  purchases  of  land  made,  or 
to  be  made,  by  any  alien  or  aliens,  who  have 
•come  to  this  State,  and  become  inhabitants 
thereof,  shall  be  deemed  valid  to  vest  the 
estate  to  them  granted  ;  and  it  shall  and  may 
be  lawful  to,  and  for  such  alien  or  aliens 
to  have  and  to  hold  the  same,  to  his,  her 
•or  their  heirs  or  assigns  forever,  and  to 
dispose  of  the  same,  any  plea  of  alienism 
to  the  contrary  thereof  notwithstanding  ;  pro- 
vided, that  any  purchase  hereafter  to  be 
made,  by  any  such  alien,  does  not  exceed 
•one  thousand  acres."  The  premises  in  ques- 
tion were  purchased  by  the  husband  of  the 
demandant,  in  Jan.,  1804.  I  am  satisfied  that 
this  purchase  inured  to  the  benefit  of  the  de- 
mandant, within  the  equity  and  spirit  of  the 
Act.  She  then  had  capacity  to  take  an  estate. 
That  capacity  has  never  ceased  to  exist.  Her 
right  to  dower  attached  when  her  husband 
made  the  purchase,  and  she  has  done  no  act 


to  devest  herself  of  it.     She  is,  therefore,  en- 
titled to  recover. 

SUTHERLAND,  /.,  concurred. 
Judgment  for  the  demandant. 

Affirmed—  5  Cow.,  713. 

Cited  in— 10  Wend..  380;  12  Wend.,  66;  16  Wend., 
620;  20  Wend.,  £59;  21  Wend..  61;  3  Den.,  232;  2  N. 
Y.,  251 ;  14  N.  Y.,  432 ;  20  N.  Y.,  328 :  1  Keyes,  361 ; 
1  Abb.  App.  Dec.,  275;  3  Barb.,  451 ;  51  Wis.,  255. 


*KIES,  Appellee,  [*98 

v. 
N.  TIFFT  AND  S.  TIFFT,  Appellants. 

Assignment  of  Contract — Promise  of  Assignee  to 
Pay  Proceeds  when  Collected — Breach. 

A  promise  by  the  assignee  of  a  contract,  to  pay 
the  money  due  thereon,  when  collected  by  due 
course  of  law,  is  broken,  if  the  promisor  suffers  a 
term  to  elapse,  after  the  money  is  due,  without  pros- 
ecuting1 therefor ;  and  this,  especially  where  he  is 
directed  by  the  promisseeto  proceed  in  the  collec- 
tion. 

Citation— 19  Johns.,  69. 

TERROR  from  Cayuga  Common  Pleas. 
-Lj  Assumpsit,  by  Kies  against  N.  and  S. 
Tifft,  upon  the  following  written  instrument: 
"For  value  received,  we  promise  to  pay 
Alpheus  Kies,  or  bearer,  fifty-five  dollars  and 
sixty-six  cents,  by  the  first  day  of  February 
next,  with  interest. 

The  condition  of  the  above  obligation  is 
such,  that  if  the  assignment  of  a  certain  bond 
and  mortgage,  this  day  assigned  over,  by 
Alpheus  Kies,  against  Edmund  Lewis,  to 
Nathan  Tifft,  shall  be  collected  by  the  time 
set  forth  in  the  said  mortgage,  then  the  above 
note  to  be  payable,  at  the  time  set  forth  in  the 
said  note:  if  not,  said  note  is  not  payable  until 
the  money  is  collected,  by  due  course  of  law, 
taken  on  said  mortgage.  Mentz,  Feb.,  20,  1819. 
NATHAN  TIFFT, 
STANTON  TIFFT. 

Attest,  GEORGE  W.  KIES." 

The  process  was  returnable  in  the  justice's 
court  Aug.  8,  and  the  cause  tried  there  Aug. 
14,  1820,  and  judgment  rendered  for  the  plaint- 
iff, Kies.  The  defendants  appealed,  and  the 
appeal  was  tried  Jan.  18,  1821.  G.  W.  Kies, 
the  subscribing  witness,  testified  to  the  execu- 
tion of  the  above  instrument,  and  that  the 
money  was  payable,  on  the  bond  and  mort- 
gage, by  two  installments — one  at  May  1, 
1819;  the  other  at  Feb.  1,  1820.  ThatinJune, 
1819,  he  learned  from  the  defendants  that  they 
had  made  arrangements  with  Lewis,  the  mort- 
gagor, for  part  payment,  and  had  received 
some  notes  in  part  payment.  He,  at  the  same 
time,  in  behalf  of  and  by  direction  of  the 
plaintiff,  requested  the  defendants  to  proceed 
and  collect  the  balance.  Here  the  plaintiff 
rested. 

The  defendants  moved  for  a  nonsuit.  1. 
Because  no  breach  of  the  agreement  was  shown. 
2.  There  was  no  liability  on  the  defendants 
till  the  whole  of  the  money  was  collected 
on  the  mortgage.  3.  A  neglect  to  prosecute, 
from  *Feb.,  1820,  till  Aug.  8,  thereafter,  [*99 
when  this  suit  was  commenced,  was  not  such 
a  breach  of  the  agreement,  as  to  enable  the 
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plaintiff  to  recover.  And  the  court  held  the 
objections  well  taken,  and  nonsuited  the 
plaintiff. 

Mr.  If.  Wood  for  the  plaintiff  m  error. 

Mr.  R.  Rathbone,  contra. 

Curia.  In  our  opinion  the  Common  Pleas 
erred.  The  defendants  were  bound  to  use  due 
diligence  in  collecting  the  money  on  the  bond 
and  mortgage,  particularly  as  they  were  so 
directed  by  the  plaintiff.  They  ought  not  to 
have  suffered  a  term  to  pass,  after  the  money 
fell  due,  without  a  prosecution.  (Moaldey  v. 
Biggs,  19  Johns.,  69.) 

Judgment  reversed. 

Cited  in— 4  Cow.,  184;  5  Wend.,  308;  21  Wend., 
258  •  13  Hun,  168 ;  15  Hun,  346 :  5  Barb.,  504 ;  6  Barb., 
552  ;  14  Barb.,  78,  581 ;  31  Barb.,  94 ;  38  Barb.,  107  :  4 
McLean,  587. 


STEWART  v.  McGUIN. 

Acknowledgment  as  Bail  in  Justice  Docket — 
Adjournment,  Good  Confederation — Assump- 
sit,  Proper  Action  on — Not  a  Recognizance — 
Measure  of  Damages. 

A  writing  entered  in  the  justice's  docket,  on  the 
return  of  a  warrant  issued  upon  oath,  and  on  the 
defendant's  request  to  adjourn,  whereby  one  ac- 
knowledges himself  bail  for  an  adjournment, 
"agreeably  to  law,"  though  the  adjournment  be  for 
more  than  12  days,  is  a  valid  security,  within  the  4th 
section  of  the  Twenty-five  Dollar  Act.  The  Statute 
prescribes  no  particular  form  for  such  a  securjty. 
An  adjournment  is  a  sufficient  consideration  for  a 
promise.  And  that  appearing  upon  the  face  of  the 
contract,  takes  it  out  of  the  Statute  of  Frauds.  As- 
sump&it  is  the  proper  action  upon  such  an  agree- 
ment. It  is  not  a  recognizance.  Charging  the  prin- 
cipal, in  execution,  does  not,  in  such  a  case,  dis- 
charge the  surety.  Otherwise,  had  it  been  under 
thfe  5th  section  of  the  Twenty-five  Dollar  Act:  or 
upon  a  recognizance  of  bail  in  a  court  of  record. 
But  even  there,  the  charging  one  of  two  bail,  in 
execution,  will  not  discharge  the  other.  In  an  ac- 
tion against  the  surety  for  an  adjournment,  under 
the  4th  section  of  the  Twenty-five  Dollar  Act,  the 
original  judgment  is  the  measure  of  damages.  The 
adjournment  must  be  on  oath,  to  bring  the  security 
within  the  5th  section  of  that  Act. 

Citations— 7  Johns.,  18 ;  16  Johns.,  233 ;  1  R.  L., 
394,  sec.  4.  5  ;  4  Johns..  237 ;  5  Co.,  87  ;  Cro.  Eliz.,  851 ; 
8  Johns.,  249 ;  6  Johns.,  97  ;  Cro  Jac..  320. 

A  SSUMPS1T,  upon  a  contract  of  surety. 
A  The  plaintiff  sued  one  Whitfort  Gill,  be- 
fore a  justice,  by  a  warrant  issued  upon  oath. 
The  parties  joined  issue  ;  and  on  Gill's  request- 
ing an  adjournment,  the  justice  accepted  the 
following  writing,  which  was  entered  in  his 
docket,  as  security  for  Gill's  appearance  : 

"  JOHN  STEWART, 
v. 

WHITFORD  GILL.  }  24th  Oct.,  1820. 
hereby  acknowledge  myself  as  bail  for  an  ad- 
journment in  this  entitled  suit,  agreeably  to 
law,  until  the  18th  Nov.,  1820,  at  two  oclock, 
P.  M.  DANIEL  McGuiN." 

1 OO*]  *Gill  failed  to  appear  at  the  adjourn- 
ed day,  but  the  plaintiff  proceeded  and  took 
judgment  for  $46.42.  He  afterwards  took  out 
execution,  which  was  returned  nuUa  bona. 
Gill  was  committed  to  jail  thereon,  where  he 
continued  till  discharged  under  the  12th  section 
(1  R.  L.,  394)  of  the  Twenty-five  Dollar  Act. 
The  parties  agreed,  on  the  above  case  ;  and 
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that  judgment  might  be  entered  as  the  court 
should  thereon  direct. 

Mr.  Butterfield,  for  the  defendant.  1.  The 
writing  on  which  the  plaintiff  founds  his  action 
:s  not  the  security  mentioned  in  the  Statute  (1 
R.  L.  389,  sec.  4).  It  is  vague  and  general.  In 
M'Nutt  v.  Johnson,  7  Johns. ,  18,  the  court  de- 
ide  that  it  must  be  a  recognizance,  or,  at  least, 
a  written  engagement.  But  what  is  the  use  of 
a  written  engagement,  unless  it  express  the 
terms  of  the  contract  ?  2.  The  action  should 
have  been  debt.  Assumpsit  will  not  lie  on  a 
justice's  judgment.  (James  v.  Henry,  16 
Johns.,  233.)  He  may  take  a  recognizance  of 
bail  (7  Johns.,  18),  which  is  an  obligation  of 
record,  of  equal  degree  with  his  judgment, 
and  assumpsit  will  not  lie  on  an  obligation  of 
record.  (1  Ch.  PI.,  94,  and  the  cases  there 
cited.)  A  justice's  court  is  a  court  of  record, 
at  least  for  certain  purposes  ;  and  if  this  writ- 
ing is  anything  it  is  a  recognizance. 

It  was  taken  in  open  court  before  the  justice, 
and  on  his  docket,  the  only  record  of  this  court. 
3.  There  is  no  consideration  stated  in  this 
contract.  Being  within  the  Statute  of  Frauds 
(M'Nutt  v.  Johnson,  7  Johns.,  18),  the  consider- 
ation, as  well  as  the  promise,  must  be  stated. 
(Sears  v.  Brink,  3  Johns.,  210  ;  Fish  v.  Hutch- 
inson,  2  Wils. ,  94.)  4.  The  arrest  and  commit- 
ment of  Gill  was  either  a  direct  compliance 
with  the  undertaking,  or  a  discharge  of  the 
surety.  This  being  an  adjournment  for  more 
than  12  days,  and  no  consent  of  parties  appear- 
ing, must  be  presumed  an  adjournment  under 
the  5th  section  (1  R.  L.,  389),  by  which  a  sur- 
render in  execution  discharges  the  bail.  By 
the  arrest,  this  condition  was  strictly  complied 
with.  (Milner  v.  Green,  2  Johns.  Cas.,  2s3.) 
But  allow  the  security  to  have  been  taken  un- 
der the  4th  section,  when  Gill  was  committed 
the  debt  was  satisfied.  The  object  of  requir- 
ing the  security  was  accomplished. 

Mr.  M'Carty,  for  the  plaintiff.  1.  The  par- 
ticular kind  of  security,  required  in  this  case, 
is  not  designated  by  the  Act.  (7  Johns.,  19; 
Lovetv.  Green,  12  Johns.,  204.)  The  contract 
is  certain  enough.  The  writing  is  in  the  dock- 
et. *It  forms  a  part  of  the  proceed-  [*1O1 
ings  in  the  cause  ;  and  the  defendant  acknowl- 
edges himself  bail  for  an  adjournment,  in  that 
cause,  "agreeably  to  law."  He  thus  refers  to 
the  law,  for  the  nature  and  extent  of  his  lia- 
bility. 2.  The  security  sets  forth  the  con- 
sideration, viz. :  an  adjournment.  The  law, 
requiring  the  security  to  obtain  the  adjourn- 
ment, constitutes  the  consideration.  A  mere 
legal  liability  is  sufficient.  (1  Ch.  PI.,  295.) 
Again  ;  the  adjournment  was  a  consideration, 
as  being  an  injury  to  the  plaintiff,  and  a  bene- 
fit to  the  defendant.  (Miller  v.  Drake,  1  Cai. , 
45  ;  Powell  v.  Brown,  3  Johns..  100  ;  Allaire  v. 
Ouland,  2  Johns.  Cas.,  52).  3.  This  is  not  a 
recognizance  which  is  denned  an  acknowledg- 
ment of  a  former  debt,  conditioned  to  be  void, 
&c.  (Jac.  L.  D.,  Recognizance.)  It  is  an  ob- 
ligation of  record  (Id.,  and  2  Tidd's  Prac., 
984) ;  and  is  not  a  record  till  enrolled  in  some 
court  of  record.  (2  Tidd's  Prac.,  985.)  This 
is  not  an  action  upon  the  judgment,  but  merely 
upon  a  simple  contract  to  pay  the  judgment ; 
and  being  to  pay  the  debt  of  another,  assumpsit 
is  the  only  proper  action.  (1  Ch.  PI.,  94,  339; 
1  Salk.,  23.)  4.  On  the  non-appearance  of 
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Gill,  the  surety  became  bound  to  pay  the 
judgment.  The  objection  that  the  imprison- 
ment of  the  principal  discharged  the  surety,  is 
founded  on  the  case  of  Smith  v.  Rosecrantz  (6 
Johns  97);  but  in  Powell  v.  Smith  (8  Johns., 
249),  the  court  (Id.,  p.  252)  say  that  the  rule 
adopted  in  that  case  "is  a  technical  one, 
founded  on  the  naturtf  of  the  recognizance  of 
bail.  This  is  not  so,  as  to  the  relation  of  prin- 
cipal and  surety  " — which  exists  in  this  case. 
Indeed,  the  plaintiff  was  under  a  moral  obliga- 
tion to  attempt  a  collection  of  the  principal,  in 
the  first  instance.  (17  Johns.,  393.)  This  was 
clearly  an  adjournment  under  the  4th  section. 
Its  being  for  more  than  12  days,  was  by  con- 
sent. The  adjournment  was  on  the  return  of 
a  warrant,  the  very  case  provided  for  in  that 
section.  The  5th  section  provides,  in  terms, 
for  other  and  distinct  cases. 

Curia,  per  SUTHERLAND,  J.  The  writing 
signed  by  the  defendant  is  sufficient,  in  law, 
to  render  him  liable  to  the  plaintiff  for  the 
amount  of  his  recovery  against  Whitford  Gill. 
The  Statute  prescribes  no  form  in  which  the 
security  shall  be  taken.  It  is  only  requisite 
that  it  should  be  in  writing,  so  as  not  to  come 
within  the  Statute  of  Frauds ;  and  that  it 
should  express  the  purpose  for  which  it  is 
given.  Where  the  object  is  expressed,  the 
consideration,  of  course,  appears.  For  the 
1O2]  *only  *end  of  giving  the  security,  is  to 
procure  an  adjournment  of  the  trial,  and  the 
adjournment  is  a  sufficient  consideration  to 
support  the  promise  of  the  surety  to  pay  the 
amount  which  may  be  recovered  against  the 
defendant,  if  he  does  not  appear  on  the  day  to 
which  the  cause  is  adjourned.  It  is  analogous 
to  forbearance  to  sue ;  which  is  a  sufficient 
consideration  for  a  promise  to  pay  the  debt  of 
another.  (Eltingv.  Vanderlyn,  4  Johns.,  237.) 
This  court,  in  M'Nutt  v.  Johnson  (7  Johns., 
18),  which  was  a  case  under  this  same  Statute, 
decided  that  the  promise  or  engagement  of  the 
surety  must  be  in  writing.  The  undertaking 
of  j  the  surety,  proved  in  the  last  case,  was 
nearly  in  the  very  words  of  the  instrument 
declared  on  in  this  ;  and  it  is  tacitly  admitted 
by  the  court,  that  it  would  have  been  suffi- 
cient had  it  been  in  writing. 

Assumpsit  is  also  the  proper  form  of  action, 
for  the  enforcement  of  this  agreement.  The 
suit  is  not  brought  upon  the  judgment  ob- 
tained against  Gill  ;  nor  could  any  action  be 
founded  upon  that  judgment  against  McGuin. 
The  amount  recovered  against  Gill,  is  the 
measure  of  damages  in  the  suit  against  McGuin ; 
and  that  judgment  is  evidence  of  the  amount 
which  the  plaintiff  is  entitled  to  recover,  if  he 
can  recover  at  all.  Whether  he  can  recover 
at  all,  depends,  not  upon  that  judgment,  but 
upon  the  written  agreement  of  the  defendant, 
which  we  have  been  considering. 

The  case  of  James  v.  Henry  is,  therefore, 
altogether  inapplicable  ;  as  it  merely  decides 
that  assumpsit  will  not  lie  upon  a  justice's  judg- 
ment, but  that  the  action  must  be  debt. 

The  instrument  is  too  informal  to  be  con- 
sidered a  recognizance.  It  contains  neither 
amount  nor  condition.  It  does  not  purport  to 
be  acknowledged  before  the  justice.  And  if 
it  had  not  been  written  in  the  docket  of  the  jus- 
tice, the  idea  of  its  being  a  recognizance  would 
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never  have  occured  to  anybody.  That  cir- 
cumstance is  not  sufficient  to  transform  so 
loose  a  memorandum  into  an  acknowledgment 
of  a  debt  of  record. 

The  form  of  the  action  cannot,  therefore,  be 
impeached  on  this  ground.  Nor  is  the  defend- 
ant discharged  from  his  liability  as  surety,  in 
consequence  of  Gill's  having  been  arrested 
upon  the  judgment  obtained  against  him.  The 
undertaking  of  the  defendant  was  to  pay  the 
amount  that  might  be  *recovered  [*1O3 
against  Gill,  if  he  did  not  appear  to  defend  the 
suit.  The  adjournment  was  evidently  under 
the  4th  and  not  under  the  5th  section  of  the  Act; 
because  it  is  apparent  from  the  case,  that  it 
was  granted  upon  request  merely.  If  it  had 
been  under  the  5th  section,  the  oath  of  the 
party  of  the  want  of  some  material  testimony 
or  witness  would  have  been  necessary  to  pro- 
cure it.  The  object  of  giving  the  surety  was 
not  therefore,  accomplished  by  the  charging 
of  Gill  in  execution,  as  it  would  have  been 
had  the  proceedings  been  under  the  5th  sec- 
tion. 

This  is  a  case  of  principal  and  surety,  and 
not  of  principal  and  bail.  Both  may,  there- 
fore, be  charged  in  execution,  and  the  debt  is 
not  satisfied  by  the  taking  of  either  ;  nor  is  the 
taking  of  one  a  discharge  of  the  liability  of  the 
other.  (Blumfield's  case,  5  Co.,  87;  Cro.  Eliz  , 
851  ;  Powell  v.  Smith,  8  Johns.,  249.) 

It  is  otherwise  as  to  principal  and  bail  ;  there 
the  plaintiff  has  his  election,  to  have  execution 
against  the  body  of  either ;  but  he  cannot 
have  it  against  both.  This  results  from  the 
nature  of  the  recognizance  of  bail.  (Smith  v. 
Rosecrantz,  6  Johns.,  97.)  But  if  two  be  bail, 
although  one  be  in  execution,  yet  the  other 
may  also  be  taken.  (Higgins'  case,  Cro.  Jac., 
320.) 

Judgment  for  the  plaintiff. 
Cited  in— 5  Wend.,  60;  11  Wend.,  42;  TIN.  Y.,  380. 


JOSEPH  SHERRILL,  Administrator  of  HEN 
RY  SHERRILL, 

v. 
EBENEZER  HOPKINS,  JR. 

Contract — Lex  Loci  Contracti — Presumption  in 
Favor  of— Law  of  Another  State — Presump- 
tion Regarding — Discharge  under  Insolvent 
Act — Pleading. 

The  law  of  the  State,  &c.,  where  a  contract  is  made, 
controls  it,  unless  it  appear  on  its  face  that  it  was 
to  be  performed,  or  was  made  in  reference  to  the 
laws  of  some  other  place.  Accordingly,  an  action 
on  the  contract  made  in  this  State,  in  1806,  between 
the  citizens  of  Mass.,  is  barred  by  a  discharge  under 
the  Insolvent  Act  of  1801.  And  even  if  the  contract 
had  been  made  in  that  State,  yet  to  the  plea  of  such 
a  discharge,  the  plaintiff  must  reply  and  show  the 
law  of  that  State  to  be  against  the  operation  of  the 
discharge;  otherwise,  the  law  there  will  be  pre- 
sumed the  same  as  our  own.  The  form  of  a  plea  of 
discharge  under  the  Insolvent  Act  of  1801  (1  K.  L., 
by  K.  &  R.,  428). 


NOTE.— State  insolventlaws—Lex  loci  contractus— 
Citizenship.  See  Hicks  v.  Brown,  12  Johns.,  142, 
note. 
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Citations-4  Wheat..  123,  209 ;  9  Johns.,  325 ;  17, 
Johns,,  108;  19  Johns.,  153  ;  16  Johns.,  233  ;  13  Mass., 
16;  lEast,6;  3  Cal.,  154;  1  Bl.,  247,  258  ;  1  Bos.  &  P. 
138;  2  Johns.,  235 ;  8  Johns.,  189;  5  Cranch,  289;  6 
Cranch,  £21  ;  3  Wheat..  101.  146 ;  Act.  Apr.  3,  1801 ;  3 
Huberus,  B.  1,  tit.  3,  p.  26 ;  3  Ball.,  370 ;  2  Burr., 
1077. 

DEBT  upon  a  bond,  from  Hopkins  to  the 
plaintiff's  intestate,  dated  Apr.  12,  1806, 
alleged  in  the  declaration  to  have  been  exe- 
cuted at  Canaan,  viz. :  at  Ithaca,  in  the  County 
of  Tompkins,  where  the  venue  was  laid.  The 
2d  plea  was  as  follows  :  "  And  for  further 
plea,  &c  (habere  non  debet,  &c.),  because  he 
says,  that  after  the  making  the  said  supposed 
writing  obligatory,  in  the  said  declaration 
1O4*J  mentioned,  and  *before  the  commence- 
ment of  this  suit,  to  wit:  on  the  29th  day  of 
Apr.,  A.  D.  1806,  to  wit:  at  the  City  and  in  the 
County  of  Albany,  the  said  Ebenezer,  being 
then  and  there  an  insolvent  debtor,  within  the 
true  intent  and  meaning  of  the  Act  of  the 
Legislature  of  the  State  of  N.  Y.,  passed  the 
3d  day  of  Apr.,  A.  D.  1801,  entitled  'An  Act 
for  Giving  Relief  in  Cases  of  Insolvency,'  did, 
in  pursuance  of  the  said  Act,  in  conjunction 
with  so  many  of  his  creditors,  who  had  debts 
bonafide  owing  to  them,  by  the  said  Ebenezer, 
amounting  to,  at  least,  three  fourths  of  all  the 
moneys  owing  by  him,  whether  the  same 
were  then  due  or  to  become  due  thereafter, 
present  a  petition  to  the  Honorable  James 
Kent,  Esq.,  Chief  Justice  of  the  Supreme  Court 
of  Judicature,  of  the  people  of  the  State  of  N. 
Y. ,  setting  forth  that  the  said  Ebenezer  had 
become  an  insolvent  debtor,  and  entirely  in- 
competent to  the  payment  of  his  debts,  and 
praying  that  the  property  of  the  said  Ebenezer 
might  be  assigned  and  delivered  unto  W.  L., 
an  assignee  appointed  by  the  said  creditors, 
for  the  benefit  of  all  the  creditors  of  the  said 
Ebenezer,  and  that  he  might  be  discharged 
from  his  debts  according  to  the  provisions  of 
said  Act  •  and  such  proceedings  were  there- 
upon haa,  agreeably  to  the  directions  of  the 
said  Act ;  that,  afterwards,  to  wit :  on  the 
1st  day  of  Aug.,  A.  D.  1806,  at  the  City  of 
Albany,  aforesaid,  the  said  James  Kent,  Esq., 
being  Chief  Justice,  as  aforesaid,  in  pursuance 
of  the  said  Act,  discharged  the  said  Ebenezer 
from  his  debts,  according  to  the  prayer  of  the 
said  petition,  by  a  writing  under  the  hand  and 
seal  of  the  said  Chief  Justice,  which  said  writ- 
ing is  the  words  and  figures  following,  to  wit : 
[the  discharge  verbatim]  as,  by  the  said  dis- 
charge, will  fully  and  at  large  appear.  And 
the  said  Ebenezer  further  avers,  that  he  is  the 
identical  Ebenezer  Hopkins,  Jr.,  in  the  dis- 
charge above  set  forth  named,  and  not  another 
or  different  person  ;  'and  this,  &c. ,  wherefore, 
&c."'  Replication.  "That  at  the  time  when 
the  said  debt,  mentioned  in  the  said  writing 
obligatory,  set  forth  in  the  declaration  of  the 
said  Joseph,  in  this  suit,  was  contracted,  and 
when  the  said  writing  obligatory  was  executed, 
neither  the  said  Henry  Sherrill,  the  creditor, 
nor  the  said  Ebenezer  Hopkins,  Jr.,  the  debtor, 
1O5*]  mentioned  in  *the  said  writing  obliga- 
tory, were  inhabitants  of,  or  residents  within 
the  State  of  K  Y." 

General  demurrer  and  joinder. 

Mr.  H.  Stephens^,  in  support  of  the  demurrer. 
The  plea  of  the  discharge  in  this  suit,  which 
was  under  the  Insolvent  Act  of  1801,  was 
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drawn  from  that  in  the  case  of  Weston  v.  Rob- 
inson MS.  Oct.  Term,  1816.  (Cowen  Treat,, 
438.)  To  this  plea  the  plaintiff  tenders  an 
immaterial  issue.  It  is  of  no  importance  where 
the  parties  resided.  The  contract  must  be 
governed  by  the  laws  of  the  country  where  it 
was  made.  (Dodge  v.  Phelps,  1  Johns.  Cas. , 
139  ;  Smith  v.  Smith,  2  Johns..  235;  Rtiggks 
v.  Keeler,  3  Id.,  263.)  On  this  principle,  if 
the  plaintiff  wished  to  avoid  our  Insolvent 
Act,  he  should  have  averred  that  the  contract 
was  made  out  of  this  State.  This  he  could 
not  do.  He  has  alleged,  in  his  declaration, 
that  it  was  made  in  the  town  of  Canaan, 
within  this  State  ;  and  that  averment  is  mate- 
rial, where  the  place  of  making  the  contract 
is  so. 

Messrs.  ^Woodcock  and  A.  D.  W.  Bruyn,  con- 
tra. They  insisted  that  the  effect  of  the  In- 
solvent Law,  upon  the  contract  in  question, 
depended  upon  the  inquiry,  whether  the  par- 
ties resided  in  this  State  at  the  time  of  enter- 
ing into  it — not  the  place  where  it  was  made, 
or  at  which  it  was  to  be  performed.  The 
cases  which  they  relied  upon  as  countenanc- 
ing this  distinction,  are,  with  many  others, 
cited  and  considered  in  the  opinion  of  the 
court. 

Curia,  per  SUTHERLAND,  J.  The  question, 
presented  by  this  demurrer,  is,  whether  a  dis- 
charge, under  our  Insolvent  Act  of  Apr.  3, 
1801,  which  not  only  liberates  the  person  of 
the  debtor,  but  discharges  him  from  all  lia- 
bility for  the  debt,  is  a  good  plea,  in  bar  to  a 
suit  upon  a  bond,  executed  in  this  State  in 
1806,  the  obligor  and  the  obligee  being,  at  the 
time  of  giving  the  bond,  citizens  and  inhabit- 
ants of  another  State. 

Anterior  to  the  cases  of  Sturges  v.  Crownin- 
shield,  4  Wh.,  122,  and  McMillan  v.  McXeil, 
209,  in  the  Supreme  Court  of  the  U.  S.,  the 
validity  of  such  a  discharge  could  not  have 
been  questioned,  in  this  court ;  for  the  case  of 
Penniman  v.  Meigs,  9  Johns.,  325,  goes  the 
whole  length  of  deciding,  that  a  discharge, 
under  the  Insolvent  Act  of  this  State,  is  a  bar 
to  all  *suits  brought  here,  upon  ante-  [*1O6 
cedent  contracts,  wherever  made.  In  that  case, 
the  suit  was  brought  upon  a  promissory  note, 
given  in  the  State  of  Conn,  (it  is  to  be  pre- 
sumed, by  an  inhabitant  of  Conn.),  the  payee 
who  was  the  plaintiff  in  the  suit  being  an  in- 
habitant of  R.  I.  The  discharge  of  the  de- 
fendant, under  our  Insolvent  Act,  was,  not- 
withstanding, held  a  good  defense  to  the  ac- 
tion. 

But  the  law  is  undoubtedly  changed  by  the 
cases  to  which  I  have  alluded  ;  and  it  is  now 
clearly  settled,  that  a  contract  made  out  of  this 
State,  between  parties  not  citizens  or  inhabit- 
ants of  this  State,  cannot  be  discharged  by  our 
insolvent  laws.  To  give  to  them  that  opera- 
tion, it  is  held,  would  be  to  make  them  laws 
impairing  the  obligation  of  contracts.  And 
the  power  of  passing  such  laws  being  prohib- 
ited to  the  States  by  the  Constitution  of  the  U. 
S. ,  they  are,  of  course,  unconstitutional  and 
invalid.  This  is  the  precise  doctrine  of  the 
case  of  McMillan  v.  McNeil.  There  the  parties 
to  the  contract  were  inhabitants  of  S.  C.,  and 
the  contract  was  made  there.  McMillan,  the 
debtor,  subsequently  removed  to  the  State  of 
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La.,  where  he  was  duly  discharged  from  all  his 
debt?,  under  an  Insolvent  Law  of  that  State. 
To  a  suit  brought  by  McNeil  against  him,  upon 
the  contract  made  in  S.  C.,  he  pleaded  his 
discharge.  Upon  demurrer  to  the  plea,  the 
discharge  was  held  invalid,  on  the  grounds 
which  have  been  stated. 

The  case  of  Sturges  v.  Urowninshield,  of 
Roosevelt  v.  Uebra,  17  Johns.,  108,  and  In  the 
matter  of  Wendell,  19  John?.,  153,  determine 
that  a  contract,  between  citizens  of  the  same 
State,  is  not  affected  by  a  discharge  of  the 
debtor,  under  an  Insolvent  Law  of  that  State, 
passed  subsequent  to  the  making  o)  the  con- 
tract. And  in  Mather  v.  Bush,  16  Johns.,  233, 
this  court  decided  that  a  discharge  under  the 
Insolvent  Act  of  Apr.  3,  1811,  was  valid,  in 
relation  to  all  contracts  made  between  citizens 
of  the  State,  subsequent  to  the  passage  of  that 
Act.  But  what  the  effect  of  such  a  discharge 
would  be,  upon  a  contract  made  in  this  State 
(after  the  passing  of  the  Act),  between  citizens 
of  another  State, has  not  been  expressly  decided; 
1O7*]  though  I  *think,  the  reasoning  and 
analogies  to  be  drawn  from  the  cases  adverted 
to,  go  very  far  towards  settling  it. 

This  court,  in  Mather  v.  Bush,  held  that  the 
Insolvent  Act  did  not  impair  the  obligation  of 
the  contract ;  and  that  the  discharge  was, 
therefore,  valid  :  because,  the  contract  having 
been  made  between  citizens  of  this  State,  after 
the  passing  of  the  law,  "  was  made  under  the 
law,  and  is  presumed  to  have  been  made  with 
reference  to  it ;  and  the  parties  are  legally  con- 
usant  of  it  at  the  time.  The  contract,  in  such 
case,  is  not  impaired  by  the  law,  for  the  law  is 
part  of  the  contract." 

The  same  doctrine  is  held  in  Blanchard  v. 
Russell,  13  Mass.,  16,  and  the  same  reason  as- 
signed ;  though,  in  that  case,  only  the  debtor 
party  to  the  contract  was  an  inhabitant  of  the 
State  where  the  contract  was  made.  In  Smith 
v.  Buchanan,  1  East,  6,  a  discharge,  under  the 
Insolvent  Law  of  Md.,  was  held  to  be  no  bar 
to  an  action  brought  in  England,  by  an  En- 
glish subject,  upon  a  contract  made  in  England, 
the  other  party  to  the  contract  being,  at  the 
time  of  making  it,  a  citizen  of  the  U.  S. 

In  Van  Raugh  v.  Van  Arsdaln,  3  Cai. ,  154, 
a  discharge  under  the  Insolvent  Laws  of  Pa. 
was  held  to  be  no  bar  to  a  suit  brought  by  the- 
indorsee,  against  the  indorser,  of  a  promissory 
note,  the  indorsement  having  been  made  in  this 
State,  and  the  indorsee  being,  at  the  time  of 
the  indorsement,  an  inhabitant  of  this  State, 
and  the  indorser  and  defendant  an  inhabitant 
of  Pa. 

In  all  these  cases,  considerable  importance 
seems  to  be  attached  to  the  circumstance  that 
one  or  both  of  the  parties  were  inhabitants  of 
the  State  or  country  where  the  contract  was 
made.  But,  with  great  deference,  it  does  ap- 
pear to  me,  that  all  these  cases  stand  upon  a 
principle  entirely  independent  of  that  circum- 
stance. It  is  that  of  the  lex  loci  contractus  : 
that  the  law  of  the  place  where  the  contract  is 
made-must  govern  the  construction  of  the  con- 
tract ;  and  that,  whether  the  parties  to  the  con- 
tract are  inhabitants  of  that  place  or  not.  The 
rule,  I  apprehend,  is  not  founded  upon  the 
allegiance  due  from  citizens  or  subjects  to  their 
respective  governments,  but  upon  the  presump- 
1O8*]  tion  of  law,  *that  the  parties  to  a  con- 
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tract  are  conusant  of  the  laws  of  the  country 
where  the  contract  is  made  ;  that  it  is  made 
with  reference  to  those  laws,  and  that  they, 
therefore,  form  a  part  of  the  contract.  That 
this  is  the  principle  of  the  rule,  is  evident,  from 
the  exceptions  to  it.  For  where  it  appears  that 
the  place  of  performance  is  different  from  the 
place  of  making  the  contract,  then  it  is  to  be 
construed  according  to  the  law  of  the  place 
where  it  ?is  to  be  performed,  though  neither 
of  the  parties  reside  or  owe  any  allegiance 
there  (Huberus,  Vol.  II.,  bk.  1,  tit.  3,  p. 
26  ;  vide  note  to  Emory  v.  Grenough,  3  Dall., 
370. 

In  Robinson  v.  Bland,  1  Bl.,  258,  a  bill  of 
exchange,  drawn  in  France,  but  payable  in 
England,  for  money  won  at  gaming  in  France, 
was  held  to  be  governed  by  the  law  of  England, 
and  therefore  void  ;  and  upon  the  first  argu- 
ment of  the  case,  Lord  Mansfield  intimated 
that  it  made  no  difference  whether  the  parties 
to  the, contract  were  subjects  of  France,  or 
Englishmen  resident  there.  (Ibid,  p.  247  ;  vide 
S.  C.,  2  Burr.,  1077.)  The  same  general  prin- 
ciple is  acknowledged  in  all  the  following 
cases  :  Melan  v.  Duke  of  Fitz  James,  1  Bos.  & 
P.,  138  ;  Smith  v.  Smith,  2  Johns.,  235;  Thomp- 
son v.  Ketcham,  S  Id.,  190  ;  Harrison  v.  Sterry, 
5  Or.,  289  ;  Slacum  v.  Pomery,  6  Cr.,  221  ; 
Lanusse  v.  Barker,  3  Wh.,  101,  146.  In  Thomp- 
son v.  Ketcham  it  was  held  that  parol  proof 
was  not  admissible  to  show  that  a  note  made 
in  Jamaica  was  to  be  paid  in  N.  Y. 

The  rule,  therefore,  upon  this  subject  is, 
that  the  law  of  the  place  where  the  contract  is 
made  is  to  control  it,  unless  it  appear  upon  the 
face  of  the  contract  that  it  was  to  be  performed 
at  some  other  place,  or  was  made  with  refer- 
ence to  the  laws  of  some  other  place  ;  and  the 
reason  of  the  rule  is  not  the  allegiance  due  from 
the  contracting  parties  to  the  government 
where  the  contract  is  made,  or  is  to  be  exe- 
cuted, but  the  supposed  reference  which 
every  contract  has  to  the  laws  of  the  State  or 
country  where  it  is  made,  or  is  to  be  executed, 
whether  the  parties  are  citizens  of  that  State  or 
country  or  not. 

The  bond  in  this  case,  therefore,  having  been 
made  in  this  State,  and  it  not  appearing,  upon 
the  face  of  it  that  it  was  to  be  paid  elsewhere, 
it  is  to  be  construed  according  tq  the  law  of  this 
*State.  And  haying  been  made  subse-  [*  1 09 
quent  to  the  passing  of  the  law  under  which  the 
defendant  was  discharged  by  the  established 
law  of  this  State  as  pronounced  in  Mather  v. 
Bush,  the  discharge  was  no  violation  of  the 
obligation  of  the  contract,  and  is,  therefore, 
valid. 

The  plaintiff  having  failed  to  aver  or  show 
what  the  law  of  Mass,  is,  we  are  to  presume  it 
to  be  same  with  our  own.  The  case  of  Thomp- 
son v.  Ketcham  is  precisely  analogous,  upon  this 
point,  to  the  case  under  consideration. 

The  defendant,  therefore,  upon  every  ground 
is  entitled  to  judgment  upon  the  demurrer. 

Judgment  for  tJie  defendant. 

Distinguished— 1  Cranch  C.  C.,  529. 

Cited  in— 2  Cow.,  633 ;  12  Wend.,  444 ;  1  Den.,  374  ; 
15  N.  Y.,  227  ;  26  N.  Y..  457 ;  74  N,  Y.,  120  ;  5  Barb.,  41; 
11  Barb.,  562 ;  22  Barb.,  128 ;  63  Barb.,  421 ;  3  Abb.  Pr., 
27:  9  Abb.  Pr..  410 :  3  Park.,  192 ;  4  Bos.,  465 ;  4  How. 
(45  U.  S.,)  278  ;  1  Wood  &  M..  138. 
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NEWTON  v.  POPE. 

1.  Liability  of  Hired  Driver,  for  Injuries  to 
Horses — Negligence — Burden  of  Proof  on 
Hirer.  2.  Evidence—  Wftat  Grounds  for  Dis- 
regarding Testimony. 

One  hired  to  drive  horses,  in  whose  hands  they  are 
injured,  is  on  as  favorable  a  footing  as  a  bailee  for 
hire,  who  is  liable  only  for  negligence,  unskillful- 
ness  or  willful  misconduct ;  the  burden  of  prov- 
ing which  lies  on  the  hirer. 

A  court,  as  well  as  jury,  ought  to  decide  according 
to  evidence ;  and  neither  have  a  right  to  disregard 
the  testimony  of  a  witness,  upon  the  sole  ground  of 
being  satisfied  that  he  is  biased  in  favor  of  the  party 
calling  him. 

Citations— Jones  Bailm.,  86-89 ;  13  Johns.,  211 ; 

riERTIORARI  from  a  justice's  court. 
\J  Case,  by  Pope,  the  plaintiff  below,  against 
Newton,  the  defendant  below  ;  for  that  Pope 
had  hired  Newton  to  drive  a  load,  with  the 
horses  of  the  former  to  the  State  of  Conn., 
in  which  journey  the  defendant  had  misused 
one  of  the  horses,  so  that  he  was  nearly  ruined. 
The  testimony  on  the  part  of  the  plaintiff  did 
not  show  any  negligence,  unskillfulness  or 
willful  misconduct  in  the  defendant,  by  which 
the  horse  had  been  injured  ;  and  the  testimony 
of  C.  and  N.,  on  the  part  of  the  defendant, 
tended  strongly  to  exculpate  him  from  such  a 
charge.  The  justice  certified  in  his  return, 
however,  that  he  disregarded  the  testimony  of 
these  two  witnesses,  because  he  was  satisfied, 
from  the  manner  in  which  they  testified,  that 
they  were  biased  in  favor  of  the  defendant.  It 
appeared  that  the  horse  was  ruined  in  conse- 
quence of  being  galled  by  his  collar  on  the 
journey.  The  justice  gave  judgment  for  the 
1 1O*J  plaintiff.  The  other  particulars  •"mate- 
rial to  the  points  decided  appear  in  the  opinion 
of  the  court. 

Messrs.  Hubbard  and  Stower  for  the  plaintiff 
in  error. 

Mr.  J.  Foote  for  the  defendant 

Curia.  The  plaintiff  is  not  entitled  to  to  re- 
cover unless  the  horse  was  injured  through  the 
unskillfulness,  negligence,  or  willful  miscon- 
duct of  the  defendant  ;  and  it  is  incumbent  on 
the  plaintiff  to  prove  the  negligence  or  unskill- 
fulness charged.  The  defendant  stands,  at 
least,  upon  as  favorable  a  footing  as  a  bailee 
for  hire  ;  and  there  is  no  doubt  of  the  rule  in 


NOTE. — The  decision  of  a  justice  upon  an  issue  of 
fact,  tried  before  him  without  a  jury,  is  treated  as  a 
verdict,  and  is  conclusive  to  the  same  extent  that  a 
verdict  of  a  jury  would  be.  Parker  v.  Eaton,  25 
Barb.,  122;  Smith  v.  Silliman,  11  How.  Pr.,  368;  Jones 
v.  Archer,  2  Hall,  349 ;  Mellon  v.  Smith,  2  E.  D. 
Smith,  462 ;  Dempsey  v.  Paige,  4  E.  D.  Smith,  218 ; 
Fisher  v.  Chandler,  1  Johns.,  505. 

Where  a  witness  is  unimpeached,  and  his  testi- 
mony is  uncontradicted  and  not  intrinsically  im- 
probable, neither  court  nor  jury  can  disregard  it. 
Newton  v.  Pope,  supra ;  Dalsen  v.  Arnold,  10  How. 
Pr.,  528 ;  Goldsmith  v.  Obermeier,  3  E.  D.  Smith,  121 ; 
Jacks  v.  Darrin,  3  E.  D.  Smith,  557.  See  Dresser  v. 
Van  Pelt,  1  Hilt.,  316;  Robertson  v.  Dodge,  28  111., 
161;  Robinson  v.  Magarity,  26  111.,  423:  Rath  v.  Smith, 
41  111.,  314 ;  Blake  v.  McMullen,  91  111.,  32 ;  14  Vroom, 
868. 

Judgment  of  justice,  where  his  conclusion  was 
based  upon  the  demeanor  of  witnesses,  allowed  to 
Stand.  Tracy  v.  Hartman,  1  Hilt.,  350. 

See,  generally,  as  to  when  new  trial  will  be  grant- 
ed because  of  verdicts  being  against  law  and  evidence. 
Wilkie  v.  Roosevelt,  3  Johns.  Oas.,  note. 

For  newly  discovered  evidence,  Halsey  v.  Watson,  1 
Cai.,  24,  note. 

434 


such  a  case.  (Jones  on  Bailm.,  86  to  89  ;  Mil- 
Ion  v.  Salisbury,  13  Johns.,  211.)  Thereis  no 
evidence  of  negligence  or  unskillfulness  in  this 
case,  even  excluding  the  testimony  of  the  de- 
fendant's witnesses  ;  and  admitting  this  testi- 
mony, the  evidence  of  ordinary  care  and  skill 
is  conclusive.  The  justice  had  no  right, '  en- 
tirely and  arbitrarily,  to  disregard  the  testi- 
mony of  two  unimpeached  witnesses,  on  the 
ground  "that  he  was  satisfied  that  they  were 
biased  in  favor  of  the  defendant."  There  was 
no  attempt  to  impeach  their  characters.  The 
facts  sworn  to  by  them  were  not  contradicted 
by  any  other  witnesses,  either  directly  or  indi- 
rectly; nor  was  there  any  intrinsic  improba- 
bility in  the  narration  given  by  them.  It  is 
difficult  to  establish  a  rule  which  shall  regulate 
and  limit  the  discretion  of  a  court  or  jury,  in 
the  degree  of  credit  to  be  given  to  the  testimo- 
ny of  different  witnesses.  Much  must  depend 
on  the  particular  circumstances  of  the  case. 
But  there  is  no  difficulty  in  saying  that  where 
(as  in  this  case)  the  witness  is  unimpeached, 
the  facts  sworn  to  by  him,  uncontradicted, 
either  directly  or  indirectly  by  other  witnesses; 
and  there  is  no  intrinsic  improbability  in  the 
relation  given  by  him;  neither  a  court  nor  jury 
can,  in  the  exercise  of  a  sound  discretion,  dis- 
regard his  testimony.  It  is  no  less  the  duty  of 
a  court  than  of  a  jury  to  decide  according  to 
evidence.  But  it  is  mockery  to  talk  of  evidence 
if  it  is  discretionary  with  the  tribunal  to  which 
it  is  addressed  to  disregard  it,  upon  the  vague 
suggestion  unsupported  by  proof,  of  the  bias 
of  the  witness. 

Judgment  reversed. 

Reviewed— 14  Vroom.  (N.  J.),  368. 

Cited  in-45  N.  Y.,  553 ;  46  N.  Y.,  279;  70  JC.  Y.,  179; 
3  Hun,  137,  155;  5  Hun,  98;  3  Barb  ,  383  ;  6  Barb., 
636 ;  28  Barb.,  501 ;  5  T.  &  C.,  366,  428;  10  How.  Pr.,  532; 
48  How.  Pr..  511 :  1  Abb.  N.  C.,  360 ;  2  Abb.  N.  C.,  257; 
36  Super.,  39 ;  1  Sheld.,  421 ;  7  W.  Dig.,  524 ;  43  N.  J. 
L.,  368 ;  39  Mich.,  768 ;  21  Minn.,  221. 


*DENNISON  v.  COLLINS.     [*1 1 1 

Practice  in  Justice's  Court — Variance  as  to 
Amount  between  Process  and  Declaration — 
— Costs  of  Adjournment — Drinking  of  Spirit- 
uous Liquors  by  Jury  During  Suspension  of 
Proceedings. 

Though  the  process,  in  a  justice's  court,  be  for  $25 
only,  and  the  declaration  be  for  more,  it  does  not 
oust  the  justice  of  his  jurisdiction ;  nor  is  it  a  mate- 
rial variance. 

If  the  costs  of  an  adjournment,  procured  by  the 
defendant,  be  included  in  a  judgment  for  the 
plaintiff,  it  is  error. 

A  judgment  will  not  be  set  aside  because  a  jury 
drink  spirituous  liquor,  during  a  suspension  of  the 
proceedings  in  the  cause ;  but  only  for  doing  this 
while  they  are  sitting  as  a  jury. 

In  this  case  it  did  not  appear  that  the  liquor  was 
furnished  by  one  party  more  than  the  other ;  nor 
that  the  jury  drank  to  excess. 

Citations— 9  Johns.,  366 ;  15  Johns.,  455 ;  16  Johns., 
161 ;  Sess.  41,  ch.  94. 

riERTIORARI  from  a  justice's  court. 
^J  Assumpsit  by  Collins  against  Dennison. 
The  process  was  for  $25  damages,  under  the 
"Act  for  the  Recovery  of  Debts  to  the  Value 
of  Twenty-five  Dollars."  The  declaration 
claimed  damages  to  $27.10.  Issue  being  joined, 

COWEN  1. 


1823 


MORRELL  v.  NEAR. 


Ill 


and  a  jury  impaneled  and  sworn,  the  trial 
was,  without  objection,  suspended  about  two 
hours,  to  enable  the  defendant  to  procure  a 
witness.  During  this  time  a  bottle  of  liquor 
was  handed  round,  of  which  the  jurors  and" 
other  persons  in  the  room  drank.  But  noth- 
ing was  drank  by  the  jurors  for  an  hour  and 
a  half  previous  to  the  recommencement  of  the 
proceedings.  Verdict  for  the  plaintiff  for  $10; 
and  the  justice  taxed,  as  a  part  of  the  plaintiff's 
costs,  nine  cents,  for  an  adjournment  pre- 
viously procured  by  the  defendant,  which  was 
included  in  the  judgment  for  the  plaintiff. 

Mr.  N.  Williams  for  the  plaintiff  in  error. 

Messrs.  Hubbard  and  Stower  for  the  defend- 
ant. 

Curia.  It  is  contended  that  the  plaintiff,  by 
laying  his  damages  in  his  declaration  at  more 
than  $25,  ousted  the  justice  of  his  jurisdiction, 
the  suit  being  under  the  Twenty-five  Dollar 
Act.  It  is  possible  that,  before  the  extension 
of  a  justice's  jurisdiction  to  $50  (sess.  41,  ch. 
94),  this  objection  might  have  been  fatal.  The 
case  of  Bowditch  v.  Salisbury,  9  Johns.,  866, 
appears  to  countenance  that  opinion.  But  now 
it  is  an  objection  in  form,  merely.  The  justice 
had  jurisdiction  beyond  the  amount  claimed 
in  the  declaration.  The  objection,  therefore, 
of  a  want  of  jurisdiction  is  not  well  founded. 
But  it  is  objected  that  there  is  a  variance  be- 
tween the  process  and  declaration,  the  one 
being  for  $25  and  the  other  for  $27.10.  In 
Bowen  v.  Feme,  16  Johns.,  161,  it  was  held 
that  a  variance  between  the  summons 
112*]  *and  declaration,  as  to  the  form  of 
action  (the  one  being  in  trespass,  and  the 
other  trespass  on  the  case),  was  mere  matter 
of  form.  The  variance,  in  this  case  is  much 
less  material,  and  is  not,  therefore,  a  sufficient 
ground  for  reversing  the  judgment.  Nor  is 
there  any  validity  in  the  other  objection.  The 
jurors  did  not  take  liquor  while  they  were  sit- 
ting as  a  jury.  It  was  during  the  two  hours' 
suspension  of  proceedings,  which  distinguishes 
this  case  from  that  of  Kellogg  v.  Wilder,  15 
Johns.,  455.  It  does  not  appear  that  they 
drank  to  excess,  or  that  the  liquor  was  fur- 
nished by  one  party  more  than  the  other.  The 
judgment  must,  therefore,  be  affirmed  as 
to  the  damages.  But  the  justice  having  in- 
cluded in  the  judgment  the  costs  of  an  ad- 
journment procured  by  the  defendant,  it  must 
be  reversed  as  to  the  costs. 

Judgment  accordingly. 

Cited  in-6  N.  Y.,  89  ;  2  Hall,  349. 


MORRELL  i>.  NEAR. 

Power  of  Justice  as  to  Adjournments —  Waiver 
of  Objection. 

The  justice  may,  without  consent  of  parties,  ad- 
journ to  a  convenient  place,  different  from  that  at 
which  the  process  is  returnable,  it  having1  been  re- 
turned, and  both  parties  appearing  there. 

And  if  the  parties  accompany  the  justice  without 
objection,  it  is  equivalent  to  a  consent  to  the  ad- 
journment. 

Citations— 1  Johns.  Cas.,  243 ;  13  Johns.,  417. 

riERTIORARI  from  a  justice's  court. 

\J     In  this  case,  one  objection  to  the  proceed- 
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ings  in  the  court  below  was,  that  the  trial 
was  had  at  a  place  different  from  that  at 
which  the  summons  was  returnable  ;  though 
the  process  was  returned,  and  the  parties  ap- 
peared at  the  time  and  place  of  the  return, 
and  accompanied  the  justice  to  the  place  of 
trial  ;  and  Case  v.  Van  .Am,  1  Johns.  Cas., 
243,  and  Stewart  v.  Meigs,  12  Johns.,  417,  were 
relied  upon  in  support  of  the  objection. 

Messrs.  Flandrau  and  Morrison  for  the 
plaintiff  in  error. 

Messrs.  SJierwood  and  Branson  for  the  de- 
fendant. 

Per  Curiam.  The  processs  having  been 
returned  at  the  place  where  it  was  returnable, 
and  both  parties  appearing  there,  the  justice 
had  a  right  to  adjourn  the  trial  of  the  cause  to 
any  other  Convenient  place,  without  [*  113 
the  consent  of  the  parties.  But  in  this  case  the 
parties  did  assent,  by  not  objecting,  and  by 
accompanying  the  justice.  The  authorities 
relied  upon  are  very  different  from  this  case. 
In  Case  v.  Van  Ness  it  did  not  appear  where 
the  court  was  held,  and  the  judgment  was  by 
default.  The  court  would  not  intend  that  the 
trial  was  at  the  place  where  the  process  was 
returnable.  If  not,  then  the  defendant  may 
have  appeared  in  pursuance  of  the  process. 
In  Stewart  v.  Meigs  the  process  was  returned 
and  the  trial  had,  at  a  place  different  from  that 
mentioned  in  the  process,  though  the  defend- 
ant did  not  appear. 

Judgment  affirmed. 
Cited  in-2  Curt..  46,  48. 


GAUL  v.  GROAT. 

Practice — Appearance  in  Justice  Court — Proof 
of  Authority. 

A  parol  authority  to  appear  in  a  justice's  court,  is 
sufficient;  but  should,  in  general,  be  clearly 
proved. 

Though  where  a  father  offers  himself  to  appear 
for  his  son,  the  defendant,  slight  proof  is  sufficient. 

The  attorney  may  himself  be  a  witness  to  prove 
such  a  power. 

Citations— 11  Johns.,  464 ;  15  Johns.,  246. 

riERTIORARI  from  a  justice's  court. 
\J  Assumpsit,  by  Groat  against  Gaul,  upon 
a  promissory  note.  The  defendant  appeared 
in  person,  and  pleaded  that  he  was  an  infant, 
at  the  time  of  giving  the  note,  and  the  cause 
was  adjourned.  At  the  adjourned  day,  the 
defendant's  father  offered  to  appear  for  him. 
His  authority  being  demanded,  he  admitted 
that  he  had  no  written  authority,  but  said 
that  his  son  had  requested  him  to  attend  for 
him.  Jacob  H.,  another  of  his  sons,  was 
offered  as  a  witness  to  prove  the  request. 
There  was  some  embarrassment  and  contradic- 
tion in  his  testimony,  but  it  amounted  to  this : 
that  the  night  before  the  trial  he  had  heard 
the  defendant  say  to  his  father  he  must  be 
there,  when  speaking  of  this  suit ;  but  that 
nothing  was  said  about  the  defendant's  being 
absent,  or  about  his  father's  acting  for  him. 
The  justice  refused  to  permit  him  to  appear, 
and  judgment  was  given  for  the  plaintiff. 
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Mr.  J.  Vanderpoel  for  the  plaintiff  in  error. 
Mr.  E.  Williams  for  the  defendant. 

1 14*]  *  Curia.  The  defendant  has  a  right 
to  appear  by  attorney,  and  can  constitute  such 
attorney  by  parol  (Murray  v.  House,  11  Johns., 
464) ;  but  such  an  authority  ought,  in  general, 
to  be  be  clearly  proved.  In  this  case  the  proof 
was  very  loose.  The  father  was  a  competent 
witness  to  prove  his  authority,  if,  in  truth,  he 
had  any.  (Caniff  v.  Myers,  15  Johns.,  246.) 
The  fact  of  not  offering  himself  for  that  pur- 
pose, affords  some  ground  for  presuming 
against  his  authority.  But,  considering  the 
relation  subsisting  between  him  and  the  de- 
fendant, we  think  the  evidence  sufficient. 

Judgment  reversed. 

Cited  in— 21  Wend.,  183 ;  13  Barb.,  487. 


MICKLES  AND  MATTHEWS  «.  TOUSLEY. 

Exemption  of  Property  from  Execution — Bailee 
cannot  Take  Advantage  of. 

The  exemption  of  certain  property  from  exe- 
cution, by  the  Statute  (sess.  38,  ch.  227),  is  a  person- 
al privilege  of  which  the  owner  alone  can  take  ad- 
vantage. 

His  bailee,  or  agent,  cannot  maintain  an  action 
on  this  ground,  for  property  taken  in  execution 
against  the  owner. 

riERTIORARI  from  a  justice's  court. 
\J  Trespass,  by  Tousley  against  "Mickles  & 
Matthews,  for  taking  and  carrying  away  out 
of  the  possession  of  the  plaintiff  27  sheep. 
And  on  issue  and  trial,  it  appeared  that  these 
sheep  were  taken  and  sold  on  an  execution  in 
favor  of  Mickles  against  one  Whitney;  and  that 
Matthews,  the  other  defendant,  was  the  dep- 
uty-sheriff who  made  the  levy  and  sale,  which 
was  the  trespass  complained  of.  The  plaint- 
iff, Tousley,  was  the  mere  naked  bailee  of 
Whitney,  the  defendant  in  the  execution  hav- 
ing the  sheep  upon  his  farm,  to  keep  for 
Whitney.  Judgment  being  given  for  the 
plaintiff,  one  question  was,  whether  Tousley 
could  sustain  the  action,  upon  the  ground  that 
any  of  the  sheep  were  exempt  fiom  execution, 
under  the  Statute  (sess.  38,  ch.  227). 

Mr.  D.  W.  Forman  for  the  plaintiff  in  error. 

Mr.  N.  P.  Randall  for  the  defendant. 

Curto.  It  docs  not  lie  in  the  mouth  of  the 
defendant  to  say  that  any  of  these  sheep  were 
exempt  from  execution.  That  is  a  privilege 
of  which  Whitney  alone  could  avail  himself. 

Judgment  reversed. 

Cited  in— 16  Wend.,  571 ;  22  Barb.,  660 ;  26  Barb., 
381 ;  52  Barb.,  193 ;  5  Abb.  N.  S.,  258. 
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*PAGE  v.  CADY. 


Practice —  Verdict  for  an  Amount  inith  Interest 
— Court  may  Compute  Interest. 

In  assumpsit.  a  verdict  for  $10,  with  interest  from 
such  a  day,  holden  good. 

The  court  may  compute  the  interest,  and  render 
judgment  for  both  that  and  the  principal. 

pERTIORARI  from  a  justice's  court. 

\J     In  assumpsit,  by  Cady  against  Page,  for 
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$10  lent.  The  jury  found  a  verdict  for  the 
plaintiff  for  $10,  with  interest  from  Jan.  14, 
1817.  The  justice  computed  the  interest, 
amounting  to  $1.84,  and  added  it  to  the  prin- 
cipal sum,  making  $11.34,  for  which  he  gave- 
judgment ;  and  now  this  was  objected  here, 
as  one  cause  why  the  judgment  should  be  re- 
versed. 

Mr.  J.  Vanderpoel  for  the  plaintiff  in  error. 

Mr.  E.  Williams  for  the  defendant. 

Per  Curiam.  The  finding  of  the  jury  was 
certain.  The  calculation  of  interest  was  a 
mere  clerical  act.  The  result  of  the  calcula- 
tion may  be  presumed  to  have  been  submitted 
to  and  approved  of  by  the  jury.  It  is  as 
though  they  had  found  $10  principal  and 
$1.34  interest.  Such  a  finding  would  clearly 
warrant  a  judgment  for  $11.34. 

Judgment  affirmed. 


TOWNSEND  v.  CHASE. 

Practice — Certificate  of  Justice — When  Admis- 
sible to  Prove  Proceedings —  When  Suits  Deemed 
Brought  at  Same  Time —  Which  Takes  Prec- 
edence. 

The  certificate  of  a  justice  is  not  admissible  to 
prove  his  proceedings,  till  after  judgment  in  the 
cause.  It  is  then  evidence  of  the  judgment,  and 
the  proceedings  which  led  to  it.  It  is  a  good  plea,, 
in  assumpsit.  that  the  defendant  had  first  brought 
assumpsit.  against  the  plaintiff,  before  a  justice. 
But  if  both  suits  are  brought  at  the  same  time,  the 
process  first  served  shall  take  preference.  If  com- 
menced on  the  same  day,  they  shall  be  deemed  to- 
have  been  commenced  at  the  same  time ;  for  the 
court  will  not  distinguish  between  the  fractions  of 
a  day. 


Citations— 1  R.  L., ; 
133. 


8,  sec.  21 ;  1  Johns.,  283 ;  3  Cai... 


riERTIORARI  from  a  justice's  court. 
\J  Assumpsit,  by  Chase  against  Townsend. 
The  suit  was  commenced  by  summons.  Town- 
send  pleaded  a  former  suit  in  bar,  which 
was  then  pending.  To  support  this  plea,  he 
produced  a  certificate  of  the  justice,  before 
whom  the  first  *suit  was  commenced,  [*1 1(> 
from  which  it  appeared  that  the  pendency  of 
this  suit  was  pleaded  in  that  and  overruled, 
but  upon  what  evidence  did  not  appear.  The 
certificate  of  the  justice  was  objected  to  as  in- 
competent evidence,  but  admitted.  The  con- 
stable who  served  the  summons  in  this  suit 
testified  that  he  received  it  June  11.  and  im- 
mediately served  it  upon  Townseud ;  that 
after  it  was  served  Townsend  gave  him  the 
summons  against  Chase,  which  was  served  on 
the  same  day.  The  justice  decided  that  the 
plea  of  a  prior  suit  was  not  sustained.  Town- 
send,  the  defendant,  then  abandoned  the  cause. 
Judgment  was  given  for  the  plaintiff. 

Mi-.  D.  H.  Chandler  for  the  plaintiff  in  er- 
ror. 

Mr.  H.  Putnam  for  the  defendant. 

Curia.  The  judgment  is  clearly  according 
to  the  justice  of  the  case.  The  plea  of  a. 
former  action  was  nut  sustained  by  competent 
proof.  The  21st  section  of  the  Twenty  five- 
Dollar  Act  (1  R.  L.,  398),  makes  the  official 
certificate  of  the  justice  legal  evidence  only 
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after  a  judgment  rendered.  It  is  then  evi- 
dence of  the  judgment,  and  of  the  proceedings 
which  led  to  it.  This  is  the  obvious  meaning 
and  construction  of  that  section.  But  if  the 
character  of  the  evidence  were  unexception 
able,  it,  does  not  support  the  plea ;  though  it 
was,  undoubtedly,  a  good  bar,  if  sustained. 
This  was  settled  in  Douglas  v.  Hoag,  1  Johns., 
283.  The  same  case,  and  also  the  case  of  Boyce 
v.  Morgan,  3  Cai.,  133,  determine  that  the 
issuing  of  the  summons  is  the  commencement 
of  the  suit.  In  this  case  both  summonses 
were  issued  upon  the  same  day,  but  the  sum- 
mons, in  this  suit,  was  first  served.  After  it 
was  served,  Townsend  handed  to  the  same 
officer  the  summons  in  the  other  suit. 

In  the  absence  of  proof,  as  to  the  time  of 
issuing,  the  process  first  served  must  be  pre- 
sumed to  have  been  first  issued  ;  and  where 
both  writs  are  issued  upon  the  same  day,  that 
suit  must  be  considered  as  first  commenced, 
1 17*]  in  which  the  writ  is  *first  served  ;  al- 
though the  other  writ  was,  in  fact,  first  issued  ; 
the  court  not  distinguishing  between  different 
parts  of  the  same  day. 

Judgment  affirmed. 
Cited  in-43  Barb.,  339. 


HENRY  BACON,  RICE  COOK  AND  SALLY 
GOODRICH 

9. 

FONES  WILBER. 

Demurrer  to  Declaration  on  Bond — Arbitrators 
Presumed  to  Have  Acted  Within  Submission — 
Submission  of  Division  Line — Award  May  be 
Good  in  Part  anc^Bad  in  Part. 

Upon  demurrer  to  a  declaration,  on  an  arbitra- 
tion bond,  it  will  be  intended  that  the  arbitrators 
acted  within  the  submission,  unless  the  contrary 
appear  upon  the  face  of  the  award. 

Accordingly,  where  parties  submitted  the  set- 
tlement of  a  division  line  between  their  farms.and 
the  bonds  recited  that  a  cedar  post  should  be  the 
place  of  beginning,  and  that  the  lines  described  in 
certain  original  leSases  should  guide  as  to  courses 
and  distances ;  and  that  parol  evidence  should  be 
excluded ;  and  the  award  adopted  a  stake  as  the 
place  of  beginning,  and  certain  stakes  newly  set  up, 
&c.,  to  regulate  the  courses  and  distances,  and  said 
nothing  as  to  the  cedar  post  or  original  leases ;  held 
that  the  place  of  beginning,  and  courses  and  dis- 
tances, mentioned  in  the  award,  should  be  intended 
the  same  as  those  described  in  the  bonds.  The  con- 
trary is  matter  of  defense,  and  comes  properly  from 
the  defendant. 

Where  the  bonds  of  submission  provide,  that  if 
the  arbitrators  shall  award,  that  the  lairds  of  A  are 
in  the  possession  of  B,  then  B  shall  surrender  the 
lands,  and  pay  the  costs  of  an  ejectment,  brought 
by  A,  for  their  recovery ;  and  the  arbitrators  award 
accordingly  :  and  further,  that  B  should  surrender 
the  land,  and  pay  the  costs  of  the  ejectment ;  held, 
that  though  they  had  no  power  to  award  the  sur- 
render and  payment,  yet,  these  being  a  part  of  the 
condition,  an  action  lies  on  the  bond  for  a  breach 
in  either  particular. 

And,  in  such  a  case,  where  it  appears,  by  the  sub- 
mission, that  A  and  B  own  adjoining  lots,  the  set- 
tling the  division  line  between  which  is  the  subject  of 
the  submission,  an  award,  which  declares  that  B  is 


NOTE.— Arbitrament  and  award— Award  void  in 
part,  when  man  be  sustained  in  part.  See  Jackson  v. 
Ambler,  14  Johns.,  96,  note. 

The  presumption  is  that  the  award  is  within  the 
m&mwtfon  (Solomons  v.  McKinstry,  13  Johns.,  37). 
also,  that  it  is  certain  (Case  v.  Ferris,  2  Hill,  75). 
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in  possession  of  A's  land,  and  at  the  same  time  de- 
clares the  division  line  between  them  by  courses  and 
distances,  is  sufficiently  certain,  as  to  the  extent  of 
the  possession,  and  B  is  bound  to  surrender  accord- 
ingly. 

Though  an  award  is  bad  in  one  part,  yet  it  may 
be  good  in  another,  if  there  is  no  connection  be- 
tween the  two  subjects,  and  they  do  not  depend 
upon  each  other. 

If  the  submission  be  of  a  particular  thing,  and  the 
award  be  of  that  and  something  else,  though  the 
latter  be  void,  the  party  is  bound  to  fulfill  the 
former. 

It  is  void  only  pro  tanto. 

In  a  declaration  upon  a  bond,  conditioned  to  pay 
the  taxable  cost  of  a  suit,  licet  scepius  requisttus  is 
good,  on  general  demurrer. 

Citations— Kyd.  Aw.,  244;  2  Roll.,  46;  13  Johns., 
264. 

TIECLARATION,  in  debt,  for  $500,  the  pen- 
l/  ally  of  an  arbitration  bond,  reciting  that 
differences  existed  between  the  defendant  and 
plaintiffs,  respecting  the  line  subdividing  lot 
No.  16,  in  Saratoga  patent  ;  that  the  estab- 
lishment of  that  line  had  been  referred  by  them 
to  arbitrators,  whose  decision  should  be  final 
and  conclusive,  in  respect  to  the  title  of  the 
parties  ;  that  a  certain  cedar  post,  standing  on 
the  bank  of  Hudson's  River,  nearly  opposite 
Smith's  tavern,  in  Stillwater,  should  be  the 
point  or  place  from  whence  the  arbitrators 
should  commence  their  survey;  that  the  origi- 
nal *leases,  given  by  Gen.  Schuyler.in  [*1  IS 
which  the  courses  and.distances  are  laid  down, 
should  be  submitted  to  them  as  evidence  ;  and 
that  parol  evidence  be  excluded  ;  and  further, 
that  if  the  award  should  be, that  the  defendant 
had  any  land  of  the  plaintiff's  in  his  possession, 
he  should  surrender  it,  and  pay  the  taxable 
costs  of  a  suit  in  ejectment,  brought  by  the 
plaintiff  against  the  defendant.  The  decla- 
ration then  sets  forth  the  condition  of  the  bond, 
which  was  to  abide  the  award,  &c.,  of  and 
upon  the  premises.  It  then  sets  forth  an 
award  that  the  line  subdividing  lot  No.  1ft 
begins  at  a  stake,  in  the  margin  of  Hudson's 
River,  28  chains  southerly,  down  along  said 
river,  from  the  division  line  of  lots  16  and  17  ; 
and  runs  thence  westerly,  along  stakes  recently 
set  up,  to  the  land  of  Isaiah  Dean  ;  that  the 
defendant  being  in  possession  of  the  land 
belonging  to  the  plaintiffs,  the  defendant 
shall  pay  to  the  plaintiffs  the  taxable  costs  re- 
ferred to  in  the  bond,  and  surrender  the  land 
according  to  the  stakes.  The  declaration 
averred  that  the  taxable  costs  amounted  to 
$42.20,  which  the  defendant  had  refused  to 
pay,  although  often  requested,  &c.,  whereby, 
&c.  (concluding  as  in  debt  for  the  penalty). 

General  demurrer  and  joinder. 

Mr.  R.  M.  Livingston,  in  support  of  the 
demurrer,  objected, 

1 .  That  the  arbitrators  had  exceeded  their 
authority.  They  disregard  the  monument, the 
cedar  post,  and  establish  a  stake  as  the  place 
of  beginning.  They  disregard  the  courses  and 
distances  in  the  leases  of  Gen.  Schuyler,  and 
substitute  a  line  (along  stakes  recently  set  up) 
to  Dean's.  Pratt  v.  Hackett,  6  Johns.,  14  ; 
Solomons  v.  McKinstry,  2  Johns.,  57,  S.  C.,  13 
Johns.,  27;  Macomb  &  Bouck  v.  Wilder,  1ft 
Id.,  227 :  Jackson  v.  Ambler,  14  Id.,  96.) 
Again  ;  they  had  no  power  to  award  the  costs 
of  the  ejectment.  These  were  not  in  dispute, 
and  were  not  to  be  passed  upon  by  the  arbi- 
trators. They  became  due,  in  virtue  of  the 
bond  itself,  on  the  award  being  made,  pursu- 
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ant  to  the  terms  of  submission.  The  award 
was  a  condition  precedent.  This  being  void, 
no  action  lies  for  the  costs.  The  same  reason 
ing  applies  to  that  part  of  the  award,  which 
directs  a  surrender  of  the  land.  The  submis- 
sion was  to  determine  whether  the  defendant 
119*]  had  land  of  the  plaintiffs  in  *posses- 
sion.  This  being  decided,  the  bond  provided 
for  its  surrender. 

2.  The  award  is  uncertain.     To  be  good,  it 
must  be  so  certain  as  to  enable  the  parties  to 
comply  with  it.     (2  Johns.,  57;  13  Id.,  27; 
Kyd.  on  Aw.,    194-205,  Phil.    ed.  of  1808.) 
Where  is  the  division  line  of  lots  No.  16  and 
17  ?  To  ascertain  it,  the  patent  must  be   run 
out  by  surveyors.     Are  the  28  chains  to  be 
run  in  a  right  line,  or  follow  the  windings  of 
the  river  ?  and  at  what    distance    from  the 
river  ?  Where  is  the   stake    in   the  margin  ? 
What    quantity    is    meant    by  "  the  land  ?" 
Where  is  it  situated,  and  at  what  side  of  the 
stakes  ?  The  award  of  taxable  costs,  without 
saying  more,  is  also  uncertain. 

3.  The  declaration  is  in  the  usual  form  of 
debt,  on  the  award  (2  Ch.  PI.,  145 ;  2  Saund,, 
61  h,  n.  2;  1  Ch.  PI.,  293  to  295),  not  on  the 
bond.     The  breach  is  in  the  non-payment  of 
$42.20,  the  taxable  costs.     Yet  the  declaration 
demands  the  penalty.     To  maintain  debt  on 
an    award,  it  must  be  solely    for  a  sum  of 
money  due  in  numero.     (2  Ch.  PI.,  145,  n.  t; 

1  Id.,   102,  n.  g,  and    cases    there   cited  ;  2 
Saund.,  626,  n.  5.) 

4.  Licet  scepius  requisitus,  generally,  is  insuf- 
ficient.    A  taxed  bill,  of  these  costs,  should 
have  been  served,  with  a  demand  of  payment. 
A  special  request  ought,  therefore,  to   have 
been  averred,  the  omission  of  which  may  be 
taken  advantage  of,  on  general  demurrer.     (1 
Ch.  PI.,  322  to  325;    Id.,  320,  n.  h,  and   au- 
thorities there  cited  ;  Id.,  293  to  295;   Id.,  309. 

2  Saund.,  62  a,  n.  4,  and  cases  there  cited). 

O.  Palmer,  contra.  The  plaintiffs  seek,  by 
an  action  on  the  bond,  to  recover  the  costs  of 
the  ejectment,  which  they  aver  to  be  $42.20. 
And  the  only  question  is,  whether  these  can 
be  recovered,  either  as  costs  awarded,  or  due 
by  the  terms  of  the  submission.  The  award- 
ing of  costs  was  incidental  to  the  power  of  the 
arbitrators  ;  or,  if  not  so,  yet  the  express 
agreement  set  forth  in  the  bond,  relative  to 
these  costs,  conferred  that  power.  The  award 
was  to  be  "of  and  upon  the  premises."  But, 
admitting  they  had  no  such  power,  it  is  a  part 
of  the  condition  that  the  costs  should  be  paid, 
if  the  award  is  against  the  defendant ,  and  so 
much  as  relates  to  the  costs  may  be  rejected 
as  surplusage.  The  declaration  states  all  the 
circumstances  of  the  case,  but  is,  in  substance 
and  effect,  a  declaration  in  debt,  upon  the 
penalty  of  the  bond.  It  will  be  intended  that 
the  arbitrators  acted  within  the  powers  dele- 
gated to  them  till  the  contrary  appear  ;  and  it 
12O*]  is  *enough,  for  the  purposes  of  this 
action,  that  the  award  is  certain  in  pointing 
out  the  land  of  the  plaintiffs,  which  was  in 
possession  of  the  defendant.  That  it  is  so,  i 
plain,  from  the  award,  when  taken  in  connec- 
tion with  the  subject  submitted,  as  it  is  de 
scribed  by  the  bonds. 

Curia,  per  WOODWORTH,  J.  The  breach 
assigned  is  for  the  non-payment  of  the  costs. 
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It  is  necessary  for  the  plaintiff  to  show  that 
the  contingency  upon  which  the  costs  were 
payable  has  happened.  The  contingency  was, 

if  the  award  should  be  that  the  defendant 
had  any  land  of  the  said  Henry,  Rice  and 
Sally,  in  his  possession."  The  defendant  is 
not  liable,  unless  a  valid  award  has  been  made. 
It  is  contended,  on  behalf  of  the  defendant, 
that  the  arbitrators  exceeded  their  powers  in 
several  particulars  ;  and  that,  therefore,  the 
award  is  void.  The  first  objection  is,  that  the 
arbitrators  established  a  stake,  in  the  margin 
of  the  river,  instead  of  the  cedar  post,  as  the 
commencement  of  the  dividing  line,  and  were 
not  governed  by  the  proper  evidence. 

It  does  not  appear  that  the  cedar  post  was 
disregarded.  There  is  no  averment  that  the 
stake  is  not  at  the  identical  place  where  the 
cedar  post  stood  when  the  bond  was  executed. 
We  cannot  contend  that  the  arbitrators  com- 
menced running  the  line  at  a  different  place 
from  the  one  designated.  If  they  did,  it  was 
matter  of  defense,  and  must  be  shown  by  the 
defendant.  The  same  reasoning  applies  to  the 
objection  that  the  courses  and  distances  ig  the 
original  leases  were  not  followed.  The  award 
says  the  line  runs  westerly,  along  stakes  re- 
cently set  up.  We  have  no  evidence  that  the 
stakes  were  not  set  on  the  line  designated  by 
the  courses  and  distances.  The  award,  to  be 
valid,  must  be  certain,  and  settle  and  deter- 
mine the  subjects  in  controversy.  It  is  evi- 
dent, in  this  case,  that  when  once  the  dividing 
line  is  ascertained,  the  controversy  must  be  at 
an  end.  The  plaintiffs  claimed  title  in  one  lot 
the  defendant  in  another.  *If  the  de-  [*12  I 
fendant  possessed  land  included  in  the  plaint- 
iffs' lot,  the  line  being  run,  ascertained  the  ex- 
tent of  that  possession  ;  and,  according  to  the 
terms  of  the  submission,  the  defendant  was 
bound  to  surrender  it.  Payment  of  the  costs 
and  surrender  of  the  land  were  made  to  de- 
pend on  the  award.  If,  on  establishing  the 
line,  the  defendant  had  possession  of  the 
plaintiffs'  land,  he  bound  himself  to  surrender 
and  pay  the  costs.  I  understand,  by  the  sub- 
mission, that  the  arbitrators  were  to  settle  the 
line  only.  The  parties  required  nothing  beyond 
this.  They  stipulated,  in  their  bonds,  for  the 
payment  of  costs,  and  surrender  of  possession, 
to  the  parly  in  whose  favor  the  award  might 
be.  If  the  award  is  good,  as  to  the  line,  the 
defendant  is  bound,  by  his  own  stipulation  as 
to  the  costs.  On  this  the  plaintiffs  must  rest 
their  right  to  recover.  It  is  true  the  arbitra- 
tors had  no  authority  to  award  the  costs,(a)  or 
that  the  land  be  surrendered.  That  was  not 
submitted  to  them.  The  award,  in  this  re- 
spect, is  merely  void.  This  being  conceded, 
does  not  affect  the  plaintiffs'  right  to  recover, 
provided  they  have  shown  a  good  award  as  to 
the  line  between  lots  No.  16  and  17,  which  is 
the  point  submitted.  I  think  there  is  sufficient 
certainty.  The  place  of  beginning  is  pointed 

(a)  And  an  attachment  for  not  paying  them,  had 
the  award  been  made  a  rule  of  court,  it  seems, 
would  not  lio ;  because,  although  due  upon  the 
bond,  as  a  snm  stipulated  to  be  paid,  and  depending: 
upon  the  award,  yet  they  are  not  due  as  a  sum  of 
money  awarded ;  and  therefore  would  not  come 
within  the  rule ;  and  so  it  was  held  in  Strutt  v. 
Rogers,  7  Taunt.,  213,  in  relation  to  costs  which  the 
bonds  of  submission  declared  should  abide  the 
event  of  the  award. 
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out.  Stakes  were  placed  the  whole  extent  of 
the  line.  A  survey  of  the  patenf;,  to  ascertain 
the  division  line,  would  be  useless.  Enough 
is  shown  to  enable  either  party  to  decide 
whether  his  possession  corresponded  with  it. 
If  it  did,  there  was  no  room  for  further  litiga- 
tion. 

Although  the  award  is  bad  in  part,  it  does 
not  affect  the  residue,  on  which  the  plaintiffs 
1 22*J  rely.  There  is  no  connection  *between 
the  two  subjects,  nor  do  they  depend  on  each 
other.  The  rule  is  well  settled,  that  if  the 
submission  be  of  a  particular  thing,  and  the 
award  is  of  that  which  is  submitted,  and  also 
of  something  else,  though  with  respect  to  the 
latter  it  be  void,  the  party  is  bound  to  perform 
the  rest.  (Kyd  on  Aw.,  244 ;  2  Roll.,  46.)  It 
is  void  only  pro  lanto,  because  not  connected 
with  the  residue,  so  as  to  affect  the  justice  of 
the  case.  (Martin  v.  Williams,  13  Johns., 
264.) 

I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  judgment. 

Judgment  for  the  plaintiffs. 
Cited  in— 22  Wend.,  129 ;  20  N.  Y.,  191. 


JACKSON,  ex  dem.  ROSEVELT  and  DOE, 


STACKHOUSE. 

Ejectment — Notice  to  Quit  Unnecessary,  when — 
Release  without  Consideration  or  Seal,  Void — 
General  Words  in  Release,  Qualified  by  Recital 
— Parol  Evidence  to  Contradict  Writing,  Inad- 
missible —  Competency  of  Witnesses  —  Parol 
Proof  of  Payment  of  Mortgage  Bond. 

One  who  holds  of  a  mortgagor,  under  a  parol  con- 
tract to  purchase,  is  not  entitled  to  a  notice  to  quit. 

A  release,  without  consideration,  and  not  under 
seal,  is  void. 

A  covenant  to  sue  shall  be  construed  a  release,  so 
as  to  prevent  circuity  of  action. 

A  release  of  the  debt  discharges  the  mortgage 
also. 

Where  there  are  general  words  alone,  in  a  release, 
they  shall  be  taken  most  strongly  against  the  re- 
leasor ;  but  where  there  is  a  particular  recital,  and 
then  general  words  follow,  these  shall  be  qualified 
by  the  recital. 

A  writing  signed  by  the  obligor  in  a  mortgage 
bond,  stating  the  objects  for  which  an  indorsement 
is  made  on  the  bond,  cannot  be  contradicted  by 
parol  evidence,  as  betweeen  the  mortgagee  on  the 
one  hand,  and  the  mortgagor,  or  one  claiming  un- 
der him,  on  the  other. 

In  ejectment,  one  who  has  delivered  possession  of 
the  premises  in  question  to  the  defendant,  upon  his 
parol  agreement  to  purchase,  cannot  be  a  witness 
for  him. 

In  ejectment  by  the  mortgagee,  the  defendant 
may  prove,  by  parol,  that  the  mortgage  debt  is  paid, 
which  is  a  good  defense  to  the  action. 

Where  a  release  acknowledged  the  receipt  of  $1. 
in  full  of  a  certain  judgment  (describing  it),  and 
also  in  full  of  all  debts,  demands,  Judgments,  execu- 
tions and  accounts,  whatsoever ;  held,  that  it  was 
restrained,  by  the  particular  words,  to  the  judgment 
only ;  and  did  not  operate  upon  a  mortgage  between 
the  parties. 

Citations— 2  Johns.,  84  ;  4  Johns.,  215 :  3  Johns., 
422 ;  13  Johns..  87 :  2  Johns.,  448 :  5  Bac.  tit.  Rel.  (K.), 
710;  2  Roll.  Ab.,  409;  3  Mod.,  277;  1  Ld.  Raym.,  235 ; 
4  Bos.  &P.,  113;  5  Bac.,  711. 

T^JECTMENT,  tried  before  His  Honor,  Mr. 
Jj  Justice  Woodworth,  at  the  Warren  Cir- 
cuit, June  11,  1821.  Verdict  for  the  plaintiff, 
Co  WEN  1. 


subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case  : 

A  mortgage  for  the  premises  in  question 
was  executed  by  James  L.  Thurman  to  Nicho- 
las Rosevelt,  dated  Dec.  29,  1812,  with  a  bond 
of  the  same  date,  as  collateral  security,  in  the 
penal  sum  of  $7,400,  conditioned  for  the  pay- 
ment of  $3,700,  in  10  years  from  the  date,  with 
interest.  Sept.  17, 1815,  Rosevelt  assigned  the 
mortgage  to  John  Cramer,  who,  Jan.  18,  1817, 
re-assigned  to  Rosevelt,  who,  Apr.  21,  1817, 
assigned  to  Doe,  one  of  the  lessors  of  the 
*plaintiff.  The  defendant  was  proved  [*123 
in  possession,  under  a  contract  to  purchase  of 
Thurman.  On  the  bond  were  the  two  follow- 
ing indorsements  : 

"I,  Nicholas  Rosevelt,  do  hereby  fully  re- 
lease and  discharge  the  within  named  obligor, 
James  L.  Thurman,  from  all  liability  on  the 
within  bond,  and  rely  on  the  mortgage  given 
with  the  bond,  as  my  security  for  the  payment 
of  the  money  mentioned  in  the  bond.  Dated 
Jan.  21,  1816.  NICHOLAS  ROSEVELT." 

"  I,  James  L.  Thurman,  do  hereby  consent 
that  Nicholas  Rosevelt  shall  immediately  fore- 
close on  the  mortgage  for  which  this  bond  is 
given  as  security,  for  the  interest  in  arrears  on 
said  mortgage.  Dated  Jan.  21,  1817. 

J.  L.  THURMAN." 

The  plaintiff's  counsel  resting,  the  counsel 
for  the  defendant  then  moved  for  a  nonsuit, 
because  no  notice  to  quit  was  proved,  and  the 
above  indorsements  operated  to  cancel  the 
mortgage.  The  judge  overruled  the  motion. 

The  defendant  then  gave  in  evidence  the 
following  release : 

"  Know  all  men  by  these  presents,  that  I, 
Nicholas  Rosevelt,  of  Johnsburgh,  in  the 
County  of  Warren,  have  this  day  received  of 
James  L.  Thurman,  one  dollar,  in  full  of  the 
judgment  recovered  by  me  against  the  said 
Thurman,  in  the  Supreme  Court,  on  a  bond 
executed  to  me  by  the  said  Thurman,  dated  in 
Dec.,  1812,  being  for  two  years  interest  on  the 
said  bond  ;  and  also  in  full  of  all  debts,  de- 
mands, judgments,  executions  and  accounts, 
of  whatsoever  nature,  to  this  date,  either  in 
law  or  equity.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  this  21st  day 
of  Jan.,  1817. 

NICHOLAS  ROSEVELT.  (L.  s.) 

In  presence  of  Seth  C.  Baldwin,  Jr." 

Mr.  Baldwin  was  called  as  a  witness  for  the 
defendant,  and  testified  that  he  drew  the 
above  indorsements  and  release,  which  were 
all  executed  simultaneously,  Jan.  21,  1817,  the 
date  of  1816,  in  the  first  indorsement,  being  a 
mistake.  The  object  of  the  parties,  as  he  un- 
derstood it,  was  to  effect  a  discharge  of  the 
bond,  so  that  James  L.  Thurman  should  be 
released  from  all  liability  on  the  same. 

*There  were  at  the  time  cross-judg-  [*124 
ments  between  Thurman  and  Rosevelt,  the 
balance  being  about  $800  in  favor  of  Thurman. 
The  parties  intended  to  discharge  the  judg- 
ments and  the  bond,  in  full,  so  far  as  Thurman 
was  concerned.  This  he  understood  from  both 
the  parties,  and  endeavored  so  to  draw  the  pa- 
pers as  to  give  them  that  effect.  Something 
was  said,  at  the  same  time,  about  giving  up  the 
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bond  to  Thurman  ;  but  it  was  retained  on  the 
suggestion  of  Mr.  Cramer,  that  this  might  be 
proper  for  some  purpose  not  within  the  wit- 
ness' recollection. 

The  defendant  then  gave  in  evidence  the 
following  release  : 

"Know  all  men  by  these  presents  that  I, 
James  L.  Thurman,  of  Warrensburgh,  in  the 
County  of  Warren,  have  this  day  received  of 
Nicholas  Rosevelt,  one  dollar,  in  full  of  all 
debts,  demands,  judgments,  executions  and 
accounts,  of  whatsoever  nature,  to  this  date, 
either  in  law  or  equity.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal,  this 
21st  day  of  Jan.,  1817.  J.  L.  THURMAN." 

The  defendant  then  offered  to  prove  that  the 
indorsement  on  the  bond,  signed  by  Thurman, 
was  not  intended  to  be  carried  into  effect  for 
Rosevelt's  benefit,  but  that  it  was  intended, 
and  so  expressly  agreed,  between  R.  and  T., 
at  the  time  of  executing  the  above  releases  be- 
tween them,  that  the  mortgage  should  be  held 
by  R.  as  a  cover  for  the  benefit  of  T.,  against 
judgments  and  executions  then  existing  against 
him  ;  and  that  R,  should  sell,  and  bid  in  the 
premises  under  the  mortgage,  for  T.'s  benefit. 
The  counsel  for  the  defendant  said  he  offered 
this  evidence,  not  for  the  purpose  of  proving 
fraud,  but  to  explain  the  whole  transaction, 
and  show  that  it  was  the  intention  of  the  par- 
ties that  the  bond,  mortgage  and  judgments 
between  R.  and  T.  should  be  actually  dis- 
charged by  the  execution  of  their  mutual  re- 
leases above  set  forth.  This  evidence  was  ob- 
jected to  by  the  plaintiff's  counsel,  and  reject- 
ed by  the  judge. 

The  defendant  then  offered  to  prove,  by 
parol,  that  the  bond  was  discharged  at  the 
time  of  the  indorsements,  for  a  full  and  valu- 
able consideration.  This  was  also  objected  to 
125*]  *by  the  plaintiff's  counsel,  and  over- 
ruled by  the  judge  as  unnecessary  ;  that  fact 
having  been  before  proved  by  the  indorse- 
ments. 

The  defendant  then  offered  James  L.  Thur- 
man as  a  witness,  whose  competency  was  ob- 
jected to  by  the  plaintiff 's  counsel,  because  it 
was  in  evidence  that  the  defendant  was  in  pos- 
session under  him;  and  the  judge  rejected  him. 

The  cause  was  submitted,  without  argument, 
upon  the  several  points  raised  at  the  trial,  viz.: 

1.  That  the  defendant  was  not  entitled  to  a 
notice  to  quit.     (2  Johns.,  84  ;  4  Id.,  215.) 

2.  That  the  indorsement  does  not  amount  to 
a  satisfaction  of  the  mortgage,  either  in  law  or 
equity. 

3.  There  is  no  seal  to  the  indorsement.     It, 
therefore,  cannot  operate  as  a  satisfaction  of 
the  bond. 

4.  The  indorsement  on  the  bond,  and  the 
two  releases  do  not  amount  to  a  discharge  of 
the  bond  and    mortgage,   either    in    law   or 
equity. 

5.  The  offer  on  the  part  of  the  defendant  to 
explain  the  several  documents  by  parol  evi- 
dence was  properly  rejected  by  the  judge. 

6.  The  offer  to  show  by  parol  that  the  bond 
was  discharged  was  properly  rejected. 

7.  James  L.  Thurman  was  properly  rejected 
by  the  judge,  for  the  reason  assigned  at  the 
trial,  viz.:  his  interest  to  support  the  defend- 
ant's possession. 

Mr.  Doe  for  the  plaintiff. 
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Messrs.  O.  Van  Schoonhoven  and  MandeviUe 
for  the  defendant. 

Curia,  per  WOODWORTH,  /.  The  defendant 
was  not  entitled  to  notice  to  quit ;  there  was- 
no  privity  either  of  contract  or  estate  between 
the  defendant  and  the  lessor  of  the  plaintiff. 
The  relationship  of  landlord  and  tenant  did 
not  exist  between  him  and  the  mortgagee.  (& 
Johns.,  84;  4  Johns.,  215;  3  Johns.,  422.) 
The  indorsement  on  the  bond  by  Rosevelt  was' 
intended  to  discharge  Thurman  from  personal 
liability  only,  and  that  the  mortgage  should 
remain  a  lien  on  the  land.  It  may  be  ques- 
tioned whether  the  writing  can  *have  [*lli(» 
any  effect.  A  release,  not  by  deed,  and  with- 
out consideration,  is  void.  (13  Johns.,  87.) 
No  consideration  is  stated,  and  it  is  not  under 
seal ;  if  it  had  been,  it  would  be  construed  as 
a  covenant  not  to  sue  Thurman,  and  operate 
as  a  release  to  avoid  circuity  of  action.  (Har- 
rison v.  Close,  2  Johns.,  448.) 

If  the  debt  due  on  the  bond  was  in  judg- 
ment of  law  released,  the  mortgage  would  be 
discharged  also.  But  the  writing  being  in- 
operative, the  mortgage  remains  in  force. 
The  motion  for  a  nonsuit  was  properly  over- 
ruled. 

The  release  given  in  evidence  by  the  defend 
ant  discharged  the  judgment  obtained  against 
the  mortgagor  for  two  years'  interest  on  the 
bond  ;  it  also  contains  general  words,  "  in  full 
of  all  debts,  demands,  judgments,  executions 
and  accounts,  of  whatsoever  nature,  in  law  or 
equity."  It  is  well  settled,  that  where  there 
are  general  words  alone,  in  a  deed  of  release, 
they  shall  be  taken  most  strongly  agains't  the 
releasor  ;  but  where  there  is  a  particular  re- 
cital, and  then  general  words  follow,  the  gen- 
eral words  shall  be  qualified  by  the  particular 
recital.  (5Bac.,  tit.  Rel.,  K,  710.) 

Thus,  if  a  release  acknowledges  the  receipt 
of  £10,  and  thereof  acquits  and  discharges  the 
person  of  whom  it  is  received,  and  also  of  all 
actions,  debts  and  demands,  by  the  release 
nothing  is  discharged  but  the  £10;  for  the  last 
words  are  limited  by  the  first.  (2  Roll.  Abr., 
409  ;  3  Mod.,  277  ;  1  Ld.  Raym.,  235 ;  4  Bos. 
&  P.,  113  ;  5  Bac.,  711.)  So,  in  this  case,  the 
release  discharged  the  judgment  only ;  the 
general  words  have  no  effect  beyond  it.  The 
evidence  offered  to  prove  that  it  was  agreed 
that  the  mortgage  should  be  held  by  the  mort- 
gagee, as  a  cover  for  the  benefit  of  the  mort- 
gagor, was  irrelevant  and  inadmissible,  inas- 
much as  it  would  contradict  the  indorsement 
signed  by  the  mortgagor,  which  states  that  the 
mortgage  might  be  foreclosed  as  security  for 
the  interest  then  due  on  the  same.  Thurman 
was  properly  rejected  as  a  witness ;  the  de- 
fendant held  under  him,  and  whether  bound 
to  protect  the  defendant  or  not,  he  had  an  in- 
terest in  the  possession,  which  could  not  be 
supported  by  his  testimony. 

*The  defendant  offered  to  prove,  by  [*127 
parol,  that  the  bond  was  discharged,  at  the 
time  the  indorsements  were  made,  for  a  full 
and  satisfactory  consideration.  I  think  the 
judge  erred  in*  considering  that  fact  before 
proved  by  the  indorsements.  It  was  certainly 
admissible  to  prove  payment  of  the  bond,  as  a 
distinct  fact,  unconnected  with  the  indorse- 
ments. This  was  substantially  offered,  and 
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had  it  been  proved,  the  plaintiff  could  not  re- 
cover. On  this  ground  I  am  of  opinion  that 
the  verdict  be  set  aside,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 9  Cow.,  273;  1  Wend.,  436 ;  4  Wend.,  612 : 
21  Wend,  37;  1  Hill,  100;  3  Den.,  27;  Paige,  72;  1 
Edw.,  38;  1  N.Y.,  193:  63  N.  Y.,  368;  5  Lans.,  10 ;  1 
Barb..  397 ;  5  Barb.,  460 ;  43  Barb.,  368 ;  43  Super.,  143 ; 
44  Mo.,  457. 


SMITH  v.  HOFF. 

Conditional  Agreement  to  Free  Slave — Part  Per- 
formance by  Slave— Does  not  Effect  Manu- 
mission— Otherwise  if  Fully  Performed — Evi- 
dence— Declarations  of  Slave.  ^ 

An  agreement,  by  a  master  with  his  slave,  that  he 
may  work  out  his  freedom,  by  earning-  and  paying 
JB80,  though  the  slave  leave  his  service,  and  actually 
earn  and  pay  a  part  of  the  money,  and  refuse  to  re- 
turn on  being  ordered  back  by  his  master,  for  de- 
fault of  paying  the  residue,  does  not  amount  to  a 
manumission. 

Such  an  agreement  is  conditional,  and  does  not 
take  effect  till  the  whole  consideration  be  paid. 

Et  »emble,  that  such  an  agreement,  though  not  in 
writing,  is  valid,  aiidtff  performed, will  work  a  manu- 
mission. 

The  purpose  of  a  written  manumission,  &c.,  is'to 
avoid  being  answerable  for  the  future  support  of 
the  slave. 

Evidence,  that  a  negro,  being  imprisoned  in  N. 
Y.,  as  a  slave,  claimed  his  freedom,  and  was  liber- 
ated, as  a  freeman,  by  the  police  of  the  City,  is  not 
admissible  against  the  master. 

Whether  the  declarations  of  a  negro  are  evidence 
for  the  master,  to  prove  the  negro  his  slave,  in  an 
action  to  recover  his  price  of  a  purchaser.  Quaere. 

Et  semhle,  they  are. 

Citations-7  Johns.,  324  ;  1  R.  L.,  612,  K.  &  R.,  1801 ; 
«  Johns.,  144  ;  14  Johns.,  324 ;  2  Laws  (Greenl.  ed.),  88 ; 
Act,  March  29, 1799. 

A  SSUMPSIT,  on  a  promissory  note,  made 
li  by  the  defendant,  payable  to  the  plaintiff. 
The  consideration  was  a  negro  man,  pur- 
chased by  the  defendant  of  the  plaintiff,  Feb. 
15,  1815. 

In  1800  the  plaintiff  and  Peter  Smith  owned 
the  negro.  He  asked  permission  to  work  for 
his  freedom ;  for  which  they  agreed  to  take 
£80,  payable  in  three  years;  and  that  he  might 
earn  the  money  by  his  labor,  and  pay  it  over 
to  one  Harden.  He  accordingly  left  their 
service,  and  afterwards  paid  $31. 75,  previous 
to  Feb.  19,  1801.  Nothing  more  being  paid, 
the  plaintiff  ordered  him  to  return  to  his 
service.  He  refused  to  obey,  and  was  confined 
in  jail.  While  there  the  plaintiff  sold  him  to 
the  defendant.  He  never  lived  with  the 
plaintiff,  or  P.  Smith,  since  he  first  left  them, 

128*]  but*once  went  to  them  from  jail,  and 
said  he  wanted  to  find  another  master.  To 
the  declarations  of  the  negro  the  defendant 
objected,  but  they  were  admitted  by  the  judge 
as  evidence.  It  appeared  that  eleven  or  twelve 
years  before  the  trial  (1819)  he  was  committed 
to  jail  by  the  plaintiff,  and  then  let  out  on  his 
promise  to  fulfill  a  contract,  or  pay  a  sum  of 
money.  The  defendant  offered  to  prove  that 
in  1816  the  negro  ran  away,  was  arrested  in 
N.  Y.,  and  that,  claiming  to  be  free,  he  was 
taken  before  the  police,  and  there  liberated, 
on  the  ground  that  the  contract  was  a  manu- 
mission— of  which  the  defendant  gave  the 
plaintiff  notice.  On  objection,  this  evidence 
was  overruled.  The  plaintiff  proved  that 
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when  he  was  sold  to  the  defendant  he  promised 
to  serve  him  faithfully,  and  urged  the  defend- 
ant to  buy  him  ;  that  the  plaintiff  had  impris- 
oned him  twice  before,  and  let  him  go  on  his 
promise  to  pay  the  money. 

This  cause  was  tried  at  the  Columbia  Circuit, 
before  His  Honor,  Van  Ness,  late  J.,  and  a 
verdict  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  above  case,  &c. 

Mr.  T.  Bay,  for  the  plaintiff,  insisted  that  a 
manumission,  in  order  to  be  effectual,  must  be 
in  writing.  (2  R.  L.,  202,  sec.  3 ;  vide,  also, 
the  Act  of  1799,  continuation  of  Greenl.  ed.  by 
C.  R.  and  Geo.  Webster,  ed.  of  1800,  p.  524, 
sess.  22,  ch.  62,  sec.  6.)  But  if  it  may  be  by 
parol,  the  manumission,  in  this  case,  was  con- 
ditional, depending  on  the  payment  of  the  £80, 
which  never  was  made. 

Mr.  D.  Cady,  contra,  insisted  : 

1.  That  the  declarations  of  the  negro,  that 
he  wanted  to  find  another  master,  ought  not  to 
have  been  admitted.      If  a  freeman,  his  dec- 
larations could  not  prove  him  to  be  a  slave.  If 
a  slave,  he  could  not  be  a  witness,  and  his 
declarations  were,  therefore,  inadmissible. 

2.  The  agreement  amounted  to  a  manumis- 
sion.    He  must  have  had  the  rights  of  a  free- 
man, to  enable  him  to  fulfill  the  contract.    He 
must  have  been  able  to  make    contracts    to 
work  for  whom  he  pleased,  for  such  wages  as 
he  [pleased,  and  to  collect  the  money  which  he 
earned.     These  rights  were  inconsistent  with  a 
state  of    slavery.     By    the    Act    of    1788  (2 
Greenl.,  88),  a  master,  by  will  or  otherwise, 
might  manumit  his  slave.     This  need  not  have 
been  in  writing.     (9  Johns.,  144.)    The  Act  of 
*1799,  cited  for  the  plaintiff,  was  in-  [*129 
tended  to  authorize    such  a  manumission  in 
writing,  as  to  relieve  the  slaveholder  from  the 
burden   of    supporting  his  slave,    should   he 
eventually  become  a  pauper;  but  did  not  repeal 
the  last  section  of  the  Act  of  1788.     In  this 
cause,  the  negro  had  enjoyed  all  the  rights  of  a 
freeman  for  about  15  years   before  the  sale. 
When  put  in  jail,  it  was  as  a  debtor.     He  was 
let  out  on  his  promise  to  pay.     These  circum- 
stances ought  to  be  conclusive  evidence  of  a 
manumission.     A  man  cannot,  after  six  years, 
recover  an  ox  or  a  horse  which  has  been  in 
possession  of  another  ;  much  less  ought  he  to 
be  permitted  to  reclaim  a  man  who  has  been 
free  for  15  years. 

Curia,  per  WOODWORTH,  J.  It  is  contended 
on  the  part  of  the  defendant  that  the  agree- 
ment was  a  manumission  ;  that  to  enable  the 
negro  to  perform  his  part  of  the  contract,  it 
was  necessary  he  should  have  all  the  rights  of 
a  freeman,  so  as  to  be  capable  of  making  con- 
tracts, working  for  whom  he  pleased,  and  col- 
lecting his  wages.  If  it  is  to  be  understood, 
that,  the  plaintiff  actually  parted  with  his  right 
to  the  services,  in  consideration  of  the  promise 
to  pay  £80,  within  three  years,  I  incline  to 
think  it  would  be  a  manumission  ;  but  I  do 
not  understand  the  agreement  in  this  manner; 
it  was  evidently  conditional.  If  the  money 
was  paid,  the  plaintiff  was  willing  to  give  him 
his  freedom  ;  he  did  not  intend  to  relinquish 
his  hold.  He  consented  that  he  might  earn  the 
money  by  his  labor,  and  pay  it  over  ;  or,  in 
other  words,  the  master  agreed  to  apply  the 
money  to  pay  the  price  of  his  freedom. 
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This  case  is  analogous  to  that  of  Kettletas  v. 
Fleet,  1  Johns.,  324,  where  the  owner  of  a 
slave  gave  a  written  promise  to  manumit  him 
in  eight  years,  on  condition  of  his  faithful 
service  during  that  period  ;  it  was  held  to  be  a 
conditional  manumission,  obligatory  on  the 
master,  and  of  which  the  slave  might  avail 
himself  on  the  performance  of  the  condition. 
By  the  Act  Relative  to  Manumissions,  the 
owner  may  manumit  a  slave,  by  last  will  or 
testament,  or  by  any  certificate  or  writing  for 
that  purpose.  (1  R.  L.,  612,  K.  &  R.,  1801.) 
The  cases  decided  since  the  passing  of  that 
13O*]  Statute,  *seem  to  consider  a  writing 
as  necessary,  to  render  the  manumission  obli- 
gatory. (Wells  v.  Lane,  9  Johns.,  144;  14 
Johns.,  324.)  But  this  agreement  was  made  in 
1800.  By  the  Act  of  1788  (Vol.  II.,  Greenl. 
ed.,  88),  a  master,  by  will  or  otherwise,  might 
manumit  a  slave,  but  the  owner  remained 
liable  to  support  him,  if  he  became  unable  to 
maintain  himself.  By  the  Act  for  the  Gradual 
Abolition  of  Slavery  (Mar.  29,  1799),  it  is  de- 
clared that  the  owner  of  a  slave,  immediately 
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after  the  passage  of  that  Act,  may  manumit 
such  slave  by  a  certificate  under  his  hand  and 
seal.  The  probable  intention  of  this  section 
was  to  authorize  the  owner  to  manumit  so  as 
not  to  be  answerable  for  his  support ;  be  that 
as  it  may,  there  is  nothing  to  restrict  the  form, 
of  manumitting  to  that  of  a  certificate  ;  it  does 
not  repeal  the  section  of  the  Act  of  1799,  "  by  • 
will  or  otherwise,"  which  admits  of  a  parol 
manumission  ;  the  objection  of  the  plaintiff, 
on  this  ground,  cannot  be  supported.  The 
evidence  offered  to  prove  that  the  negro  was 
liberated  by  the  police  in  N.  Y.,  was  clearly 
inadmissible;  it  was  an  ex  parte  proceeding,  of 
which  the  plaintiff  was  not  bound  to  take 
notice. 

On  the  whole,  I  am  of  opinion  that  the  negro 
continued  a  slave,  not  having  complied  with 
the  agreement  upon  which  his  emancipation 
depended.  The  plaintiff  is  entitled  to  judg- 
ment. 


Judgment  for  the  plaintiff. 
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131*]    *  JACKSON,  exdem.  YOUNG, 

v. 
YOUNG. 

Practice — Omission  to  Insert  Defendant's  Name 
in  Nisi  Prius  Record — Amendment  after  Non- 
suit for  Defendant's  Non-appearance — Omis- 
sion not  an  Irregularity. 

Amendment,  by  inserting:  the  defendant's  name 
in  the  N.  P.  record,  in  the  place  where  it  is  usually 
inserted  before  the  allegation  of  entry  and  ouster, 
the  omission  being-  by  mistake. 

This  was  done  after  nonsuit  at  the  Circuit,  for  the 
defendant's  not  appearing.  &c. 

And  though  the  defendant  swears  to  merits  in 
such  a  case,  the  court  will  not  relieve,  unless  he  ex- 
cuses his  default.  Such  an  omission  is  not  an  irreg- 
ularity. It  is  matter  for  motion  in  arrest,  or  error  ; 
and  the  record  is  not  void,  but  voidable,  and  may 
be  amended. 

\  T  the  Circuit,  this  cause  being  regularly 
IJL  called  in  its  place  upon  the  calendar,  and 
the  defendant  being  called  to  confess  lease, 
&c. ,  made  default,  whereupon  the  plaintiff 
was  nonsuited.  After  the  Circuit,  the  plaint- 
iff's attorney  discovering  that  the  place  in  the 
N.  P.  record  where  the  defendant's  name  is 
usually  inserted,  before  the  allegation  of  entry 
and  ouster,  was  left  blank, 

Mr.  Randall,  on  affidavit  that  this  was  a 
clerical  mistake,  now  moved  to  amend. 

Mr.  J.  A.  Spencer,  contra,  said  the  N.  P. 
record  was  void,  and  the  defendant  not  bound 
to  appear.  There  was  nothing  on  tile,  at  the 
Circuit,  to  prevent  the  entry  of  a  ne  recipiatur. 
132*]  *He  made  a  cross  motion,  which  had 
been  noticed,  to  set  aside  the  proceedings  on 
this  ground  ;  but  the  affidavit  upon  which  he 
moved,  did  not  show  any  merits,  on  the  de- 
fendant's part,  nor  did  it  appear  for  what  cause 
the  defendant  omitted  to  appear.  Mr.  Spen 
cer  remarked  that  this  must  have  been  for  the 
defect  in  the  record. 

Mr.  Randall  relied  on  the  case  of  James  v. 
Walruth,  8  Johns.,  410,  and  Wood  v.  Bulkley, 
13  Id.,  486,  as  decisive  against  the  cross  mo- 
tion, and  in  support  of  the  original  one  which 
he  made.  He  said  the  defendant  had  violated 
Co  WEN  1. 


the  condition  in  the  consent  rule,  which  is,  to 
appear  and  confess,  &c.  The  record  was 
merely  voidable.  It  was  perfect,  with  this 
single  exception.  To  avail  himself  of  it,  the 
defendant  should  have  appeared  and  made  his 
objection  at  the  Circuit.  The  affidavit  of  the 
defendant  does  not  entitle  him  to  be  let  in  on 
terms.  It  should  state  that  he  has  a  meritorious 
defense,  as  advised  by  counsel. 

Curia.  The  motion  to  amend  must  be 
granted. (a)  The  affidavit  of  the  defendant  is 
defective,  and  he  can  not  be  received  to  defend. 
But  he  may  renew  his  motion,  on  supplying 
the  defect. 

Mr.  Spencer,  at  a  subsequent  day,  renewed 
his  motion  to  set  aside  the  proceedings  on 
terms,  upon  reading  an  affidavit  of  merits. 

Mr.  Randall  objected  that  the  defendant 
did  not  state  the  defect  in  the  record,  as  the 
cause  why  he  did  not  appear,  nor  is  any  excuse 
given.  Had  the  defendant  appeared  at  the 
Circuit,  and  objected,  the  record  might  have 
been  withdrawn,  and  a  new  one  filed. (b)  The 
cases  he  had  before  *cited,  both  related  [*133 
to  informality  in  the  N.  P.  record,  and  relief 
was  denied  to  the  party  who  made  the  objec- 
tion, because  no  surprise  was  alleged.  Be- 
sides, the  error  being  now  amended,  the  record 
is  perfect. 

Mr.  Spencer.  No  affidavit  of  merits  is 
necessary,  where  the  motion  is  for  irregularity. 

(a)  Vide  Runnington  on  Ej.,  226-234 ;  Adams  on 
Ej.,  200-205,  and  the  cases  there  cited;  Vide,  also. 
Lessee  of  Howard  v.  Pollock  1  Yeates,  509:  Den  v. 
Franklin,  2  Southard,  850 ;  and  Lessee  of  Gardiner 
v.  Wilson,  2  Yeates,  J86. 

(h)  In  lessee  of  Smith  v.  Brown,  at  N.  P.,  Union 
Town,  May  Assizes.  1795,  Pa.,  cor.  M'Kean,  Ch.  J., 
and  Yeates,  J.,  the  names  of  the  two  lessors  were 
stricken  out  of  the  declaration  in  ejectment,  after 
the  jurors  were  sworn,  and  the  name  of  Brown  in- 
serted in  lieu  thereof,  to  make  the  record  comform- 
able  to  the  entry  in  the  Supreme  Court  docket,  the 
appearance  of  the  attorney  for  the  defendant,  and 
the  diztringas,  and  distringas  by  the  proviso,  issued 
for  trial,  though  the  counsel  for  the  defendant  re- 
fused to  consent  thereto.  1  Yeates,  513.  In  Lyon 
v.  Burtis  18  Johns.,  510,  the  court  say :  "  We  do  not 
intend  to  carry  the  doctrine  so  far  as  to  amend  at 
the  trial ;  but  we  mean  to  say  that  when  the  plaint- 
iff has  been  nonsuited,  for  a  variance  in  the  date  of 
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As  to  the  other  objection,  the  defendant  hav- 
ing merits,  it  is  presumed  that  he  would  have 
appeared,  had  he  not  thought  the  objection  to 
the  N.  P.  record  a  good  reason  for  the  contrary. 
But, 

Per  Curiam.  Here  was  no  irregularity.  At 
most,  the  omission,  in  the  N.  P.  record  was 
matter  for  motion  in  arrest,  or  writ  of  error. 
The  defendant  could  not,  for  this  reason,  refuse 
to  appear,  nor  is  it  pretended  that  he  was  mis- 
led. It  does  not  appear  that  he  even  knew  of 
134*]  the  mistake,  *until  after  the  trial.  He 
•deliberately  refused  to  appear,  and  although 
there  be  an  affidavit  of  merits,  he  is  not,  under 
the  circumstances  of  this  case,  entitled  to 
relief. 

Motion  denial. 


JACKSON,  ex  dem.  THOMPSON, 

v. 
STILES,  SEELY,  Tenant. 

Practice — Ejectment. 

The  landlord  will  not  be  permitted  to  defend 
alone,  In  ejectment,  until  the  tenant  first  neglect  or 
refuse  to  appear,  which  should  be  stated  in  the  affi- 
davit for  the  motion. 

MR.  H.  HAMILTON  moved  that  Bouck, 
the  landlord,  be  admitted  to  defend  this 
cause.  The  motion  was  founded  upon  Mr. 
Bouck's  affidavit  that  Seely  is  his  tenant  of  the 
locus  in  quo.  It  was  not  stated,  in  the  affidavit, 
that  the  tenant  had  neglected  or  refused  to 
appear. 

Mr.  Tiffany,  contra,  objected  that  the  land- 
lord could  not  be  admitted  to  defend  alone, 
unless  the  tenant  first  neglected  or  refused  to 
appear;(a)  and  of  this  opinion  was  The  Court,(b) 
and  a  rule  was  made  that  Bouck  be  admitted 
to  defend  jointly  with  Seely. 


JACKSON,  ex  dem.  SAGER  ET  AL., 

n. 
STILES,  BURTON,  Tenant. 

Practice — Motion  to  Admit  Landlord,  to  Defend 
in  Ejectment —  What  Grounds  for — Judg- 
ment, How  Signed. 

A  motion  to  admit  a  landlord  to  defend  in  eject- 
ment, may  be  grounded  on  the  affidavit  of  his  agent, 
showing  the  relation  of  landlord  and  tenant  between 
him  and  the  tenant  in  possession. 

Where  the  landlord  is  admitted  to  defend  alone, 
judgment  may  be  signed  against  the  casual  ejector. 

To  entitle  the  landlord  to  defend  alone,  it  must 

the  instrument  declared  on,  or  for  any  other  va- 
riance arising  from  clerical  mistake,  we  will  set  the 
nonsuit  aside,  and  give  leave  to  amend,  on  payment 
of  costs.  There  may  be  cases  in  which  the  judge, 
at  the  trial,  will  use  a  sound  discretion,  in  sutfering 
the  plaintiff  to  take  a  verdict,  and  put  the  party  to 
his  application  to  the  court  to  make  the  amend- 
ment. It  may  be  discreet  to  adopt  this  course, 
where  the  defendant  has  not  been  taken  by  surprise, 
and  where  his  whole  defense  has  been  gone  into,  or 
where  he  is  prepared  to  go  into  it.  By  allowing  ' 
amendments  under  these  guards,  we  think  we  are 
adopting  a  course  of  procedure  that  will  advance 
justice,  and  get  rid  of  technical  and  more  formal 
objections,  which  have  no  reference  to  the  merits  of 
the  cause."  In  that  case  the  judge  refused  to  non- 
suit the  plaintiff,  and  reserved  the  point,  and  the 
amendment  was  granted.  The  application  was  to 
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first  be  shown,  by  affidavit,  that  the  tenant  refuses, 
or  has  neglected  to  appear. 

Citations-Stat.,  11  Geo.  II.,  ch.  19,  sec.  13  ;  1 R.  L., 
443.  sec.  30  ;  4  Johns.,  495  ;  11  Johns.,  436 ;  Barn.,  179 ; 
2  Sell.  Pr.,  102,  107 ;  Run.,  403. 

MR.  II.  HAMILTON  made  a  similar  motion 
in  this  cause.  It  was  founded  on  his  own 
affidavit,  that  the  tenant  was  in  possession, 
under  P.  &  B.  Livingston  and  others,  his 
landlords,  as  whose  agent,  duly  authorized, 
he  (Mr.  H.)  demised  to  Burton,  by  virtue, 
whereof  he  is  in  possession  of  the  locus  in  quo. 
Mr.  I.  Seelye,  contra,  objected  that  the  affi- 
davit was  by  the  attorney,  without  assigning 
any  excuse  for  its  not  being  made*by  [*135 
the  landlords,  or  one  of  them.  The  court 
could  not  see  that  the  landlords'  title  still  ex- 
ists, or  that  they  have  even  a  wish  to  defend. 
To  entitle  a  landlord  to  defend,  he  must  show 
a  present  subsisting  privity  of  interest,  be- 
tween himself  and  the  tenant.  (Jackson  v. 
Stiles,  10  Johns.,  67.)  This  is  not,  nor  can  it 
be  sworn  to  by  the  attorney.  The  privity, 
though  once  existing,  may  long  since  have 
expired,  and  the  landlord's  interest  may  be  at 
an  end.  The  same  objection,  as  in  the  last 
cause,  was  made,  that  the  landlords  could  not 
defend  alone. 

Curia.  The  affidavit  is  sufficient  to  establish 
the  relation  of  landlords  and  tenant  between 
the  Livingstons  and  Burton.  This  is  not  a 
fact  peculiarly  within  the  knowledge  of  the 
landlord,  like  those  cases  in  which  we  require 
the  oath  of  the  party,  or  an  excuse  for  the 
affidavit  of  a  third  person.  It  is  susceptible 
of  proof,  like  any  other  fact,  and  is  fully 
shown  in  this  case. 

But  the  application  of  the  landlords,  for  ad- 
mission to  defend  alone,  cannot  be  granted. 
To  entitle  them  to  do  this,  it  must  first  be 
shown,  by  affidavit,  that  the  tenant  refuses, 
or  has  neglected  to  appear.  This  is  not  done. 
Our  Statute  (1  R.  L.,  443,  sec.  30)  on  this  sub- 
ject, is  the  same  as  that  of  11  Geo.  II.,  ch.  19, 
sec.  13  ;  and  the  practice  under  both  Statutes 
is  the  same.  (4  Johns.,  495-6  ;  11  Id.,  436; 
Barn.,  179;  2  Sell.  Pr.,  102.)  Where  the 
landlord  defends  alone,  judgment  is  entered 
of  course,  against  the  casual  ejector,  unless 
this  is  done,  the  plaintiff  cannot  have  the  effect 
of  his  judgment,  which  goes  against  a  man 
out  of  possession.  (2  Sell.  Pr.,  107-8;  Barn., 
179;  Run.,  403;  4  Johns.,  496.)  The  notice 
is  sufficiently  broad, («.)  to  receive  the  landlords 
as  defendants,  *jointly  with  the  tenant,  [*1 36 
and  we  direct  a  rule  accordingly. 

Motion  granted. 

amend  as  to  the  day  of  the  demise,  so  as  to  lay  it 
after  the  entry  and  sealing  a  lease  to  avoid  a  fine. 
In  the  case  of  Peaceable  v.  Watson,  4  Taunt.,  16, 
where,  in  an  action  of  ejectment,  an  objection  was 
raised,  that  the  term,  for  which  the  premises  were 
alleged  to  have  been  demised  to  the  plaintiff  had 
expired  before  the  trial,  the  learned  judge,  at  N.  P. 
ovenuled  the  objection,  and  the  judge's  opinion 
was  afterwards  confirmed  by  the  court,  who  said 
that  it  might  be  cured  by  amending. 

(a)  1  R.  L.,  443,  sec.  30. 

(h)  Hobson  v.  Dobson,  Barn.,  179,  and  2  Sell.  Pr., 
102,  S.  P. 

(a)  The  notice  was  of  a  motion  for  a  rule,  that 
the  landlord  be  made  a  defendant  instead  of  Stiles, 
or  for  such  other  rule  or  order  as  the  court  should 
direct  in  the  premises.  This,  for  more  abundant 
caution,  should  be  inserted  in  every  notice  or  mo- 
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MALCOM,  Demandant, 

». 
-ROGERS,  Tenant.(a) 

Practice — Real    Action — Imparlance — How    it 
may  be  Modified — Dilatory  Plea. 

The  court  will  modify  an  Imparlance  in  a  real 
action,  so  as  to  place  it  at  some  day  in  the  same 
term,  at  which  it  is  granted,  instead  of  the  next 
term,  upon  motion  of  the  party  at  whose  instance 
it  was  granted. 

But  the  ^circumstance  that  a  tenant  has  pleaded  a 
dilatory  plea,  which  is  demurred  to,  will  not  pre- 
vent an  imparlance  to  the  next  term,  if  prayed  for, 
in  order  to  answer  the  demurrer. 

¥RIT  OF  RIGHT.  On  the  first  day  of  this 
term,  Mr.  Gerard,  for  the  tenant,  appeared 
and  pleaded  in  abatement  of  the  count,  a  non- 
joinder of  certain  persons  on  the  part  of  the 
demandant. 

Mr.  8.  M.  Hopkins,  for  the  demandant, 
prayed  a  special  imparlance  to  the  next  term, 
137*]  which  was  granted.  The  *next  day, 
he  moved  to  modify  his  imparlance  by  con- 
tracting it  to  the  14th  day  of  the  present  term. 
He  said  that,  on  examining  the  plea,  he  found 
that  he  should  be  ready  to  answer  at  an  earlier 
<lay  than  he  at  first  supposed.  This,  though 
opposed  by  Mr.  Gerard,  for  the  tenant,  was 
granted. 

On  the  14th  day  of  term,  Mr.  Hopkins  again 
appeared  for  the  demandant,  and  demurred 
to  the  plea  of  the  tenant. 

Mr.  Gerard,  for  the  tenant,  prayed  an  im- 
parlance to  the  first  day  of  the  next  term.  This 
was  opposed  by  Mr.  Hopkins,  on  the  ground 
that,  as  the  plea  was  dilatory,  the  court  would, 
for  the  sake  of  dispatch,  confine  the  impar- 
lance to  some  day  in  the  present  term.  But 
The  Court  granted  the 

Imparlance  to  the  1st  day  of  the  next  term. 


THE  SAME  v.  GARDNER,  Tenant. 

Practice — Real  Action — Appearance  of  Parties — 
Imparlance. 

In  a  writ  of  right,  on  an  alias  summons  returned 
served,  the  demandant  appears  on  the  first  day  of 
term.  His  appearance  being  entered,  the  tenant  has 
till  the  quarto  die  post  to  appear.  He  then  appears; 

tion,  where  the  nature  of  the  relief  to  be  granted  is, 
in  the  least,  doubtful.  It  answers  the  same  end,  in 
a  notice,  as  a  prayer  of  general  relief  in  a  bill  in 
chancery ;  for,  although  the  specific  rule  sought 
may  be  refused,  yet  another  may  then  be  granted, 
adapted  to  the  case  made  upon  the  affidavits,  on 
both  sides;  whereas,  if  the  notice  stop,  with  seek- 
ing a  particular  rule,  it  is  doubtful  whether  any 
•other  can  be  made,  if  objected  to  for  the  narrow- 
ness of  the  notice.  Indeed,  in  Alexander  v.  Easten, 
1  Cai.,  152,  the  court  refused  relief,  beyond  such  a 
notice.  These  motions  are  many  times  similar  to  a 
bill  in  equity,  not  only  in  the  uncertainty  as  to 
what  relief  will  be  finally  granted,  but  In  the  very 
subject  of  relief  itself.  For  the  high  value  which 
is  set  upon  this  general  prayer  of  equitable  relief 
(vide  Coop.  Treat.  PL  Eq.,13;  Grimes  v.  French,  2 
Atk.,  141) ;  and  in  Cook  v.  Martin,  2  Atk.,  3,  Ld. 
Hardwicke  said :  "  Praying  general  relief  is  suffi- 
cient, though  the  plaintiff  should  not  be  more  ex- 
plicit in  the  prayer  of  the  bill ;  and  Mr.  Robins,  a 
very  eminent  counsel,  used  to  say,  general  relief 
was  the  best  prayer,  next  to  the  Lord's  prayer." 

Mr.  Dunlap,  in  his  Pr.,  p.  319,  has  the  clause  thus : 
*'  For  such  other  or  further  order,  as  the  court  may 
think  meet  to  grant  in  the  premises." 

(a)  S.  C.,  ante,  1. 

(b)  S.  C.,  ante,  13.  Though  these  real  actions  have, 
heretofore,  been  comparatively  of  rare  occurrence,  i 
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the  demandant  counts  ;  and  the  tenant  has  a  special 
imparlance  to  the  next  term. 

¥RIT  OF  RIGHT.  The  alias  summons, 
directed  to  issue  in  this  cause  at  the  last 
term,  being  now  properly  served  and  returned 
as  directed  (ante,  pp.  13,  \±),Mr.  8.  M. Hopkins, 
on  the  first  day  of  this  term,  appeared  for  the 
demandant  and  prayed  that  the  appearance 
might  be  entered.  The  tenant  had  till  the 
quarto  die  post  to  appear,  when  Mr.  Gerard 
appeared  for  him,  the  demandant  counted,  and 
the  tenant  was  allowed  a  special  imparlance  to 
the  next  term. 
Rule  accordingly.^) 


*JACKSON,  ex  dem.  CORNELIA  Liv-  [*138 

INGSTON   ET   AL., 

V. 

EDWARDS. 

Ejectment — Second  Action  Regarding  Same 
Title — Lessor —  Costs. 

Where  the  tenant  of  the  lessors,  in  an  action  of 
ejectment,  defended  a  former  ejectment  brought 
against  him,  but  failed,  and  had  judgment  against 
him  for  costs,  and  was  turned  out  of  possession 
upon  an  hob.  fac.  possessicnem,  and  the  same  lessors 
afterwards  brought  ejectment  against  the  lessor  of 
the  plaintiff  in  the  first  suit,  for  the  same  premises, 
and  upon  the  same  title ;  the  court  ordered  the  pro- 
ceedings in  the  second  action  to  stay,  until  the  costs 
of  the  first  were  paid. 

And  this  will  be  done,  although  one  of  the  lessors 
in  the  second  action  had  not  demised  to  the  defend- 
ant in  the  first. 

Thus,  where  E  brought  an  ejectment  against  B, 
who  held  as  tenant  of  others,  upon  which  E  had 
judgment,  and  turned  B  out  of  possession  ;  in  eject- 
ment, by  C  and  those  others,  for  the  same  premises, 
against  E,  proceedings  were  ordered  to  stay,  until 
E's  costs  of  the  first  suit  should  be  paid. 

TjUECTMENT,  for  lot  No.  23,  in  L.  and  Z.'s 
J-j  patent,  Schoharie. 

In  1820  Edwards  the  defendant,  brought 
ejectment,  on  his  own  demise,  for  the  same  lot, 
against  Christian  Brown,  recovered  judgment, 
with  $129.86  costs,  which  remain  unpaid,  and 
had  a  writ  of  possession  executed,  by  virtue 
whereof  he  is  in  possession.  Brown,  the  defend- 
ant in  that  suit,  set  up  title  in  the  present  les- 
sors of  the  plaintiff,  showed  that  he  entered  on 
the  lot,  held  it  as  their  tenant,  and  the  now 

and  their  practice  but  little  studied.yet  as  the  coun- 
try advances  in  age,  they  will  probably  multiply. 
Indeed,  I  think  I  have  observed  this  increase  within 
the  few  years  since  I  came  to  the  bar.  These  con- 
siderations induced  me,  in  noticing  the  points  de- 
cided in  the  two  last  causes  (ante,  1  and  13),  to  be 
somewhat  minute  as  to  the  proceedings  of  counsel 
at  the  bar,  in  the  minor  particulars  of  their  practice, 
as  well  as  in  giving  the  form  of  the  writ,  return  and 
count.  Besides,  these  forms  have,  with  us,  features 
peculiar  to  themselves,  arising  from  the  office 
whence  the  writ  issues,  our  Statute  of  Descents, 
officers  and  civil  divisions.  The  same  motive  in- 
duces me  to  detail  the  proceedings,  in  the  same 
causes,  at  this  place.  The  student  will  find  the  pro- 
ceedings in  an  English  writ  of  right  (at  the  Lancaster 
Summer  Assizes,  57  Geo.  III.,  1817,  before  Baron 
Wood)  in  Holt's  N.  P.,  657  to  675.  Mr.  Holt  gives— 
the  original  writ— the  record  at  the  Assizes,  contain- 
ing, theplacita,  count,  two  pleas.replications,  issues, 
award  of  summons  for  the  Grand  Assize,  and  award 
of  venire  to  try  one  of  the  issues  which  was  to  be 
tried  by  the  country.  He  then  gives  the  form  of  a 
rule  for  judgment,  as  in  case  of  nonsuit,  which  was 
discharged,  with  the  form  of  a  rule  at  the  Assizes, 
by  consent,  to  form  the  Grand  Assize.  The  proceed- 
ings and  evidence,  at  the  Assizes,  are  then  given  up 
to  the  verdict,  which  was  for  the  tenant. 
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lessors  are  prosecuting  upon   the  sar 
under  which  Brown   defended.     The 


same  title 

lessors 

claim,  as  heirs  at  law  of  Philip  Livingston.  It 
was  not  disputed  that  the  same  title  was  in 
question  before,  but  it  was  denied,  by  affidavit, 
that  Brown  defended  as  tenant  to  Cornelia 
Livingston,  one  of  the  present  lessors,  though 
it  was  not  denied  that  he  stood  and  defended 
upon  his  relation  of  tenant  to  the  other  lessors. 

Mr.  1.  Seelye  moved  that  all  proceedings,  on 
the  part  of  the  plaintiff,  be  stayed,  till  the  costs 
of  the  first  suit  were  paid.  He  cited  Runn.. 
419-20. 

139*]  *Mr.  H.  Hamilton,  contra,  was  not 
aware  that  the  rule  authorizing  a  stay  of  pro- 
ceedings till  the  costs  of  a  former  suit  is  paid, 
extended  to  this  case.  He  supposed  that,  in 
ejectment,  it  was  confined  to  a  second  action 
by  the  same  lessors,  after  judgment  against 
them  in  the  first.  Besides,  here  is  a  change  of 
parties,  as  appears  by  the  record  itself. 

Mr.  D.  Cady  (same  side)  added  that  no  legal 
claim  existed  against  the  lessors  for  these  costs. 
They  were  not  subject  to  be  proceeded  against, 
for  them,  in  any  form ;  which  distinguished 
this  case  still  further  from  the  ordinary  one  of 
a  second  action  for  the  same  cause.  Nor  was 
it  pretended  that  these  lessors  defended  through 
their  tenant. 

Curia.  It  appeared  on  the  former  trial  that 
Brown  was  tenant  to  all  the  lessors  in  this 
action,  except  Cornelia  Livingston.  The 
other  lessors  are  the  heirs  at  law  of  Philip 
Livingston.  They  are  to  be  retained,  and  the 
trial  of  this  cause  is  to  be  on  the  same  title. 
Being  in  relation  to  the  same  title,  and  the 
same  premises  which  were  formerly  recovered 
against  the  title  of  these  very  lessors,  the 
change,  by  introducing  the  name  of  Cornelia 
Livingston,  cannot  render  it  an  exception  to 
the  general  rule,  as  laid  down  in  the  books  of 
practice,  that  where  the  same  title  to  the  same 
premises  is  drawn  in  question  in  the  second 
suit,  between  parties  or  privies  to  the  first,  the 
court  will  order  a  payment  of  the  costs  of  the 
first  suit,  before  they  will  suffer  the  second  to 
proceed. 

Motion  granted. 

Cited  in-55  N.  Y.,  15 ;  13  How.  Pr.,  463 ;  27  How. 
Pr.,  156. 


14O*]     *JACKSON,  ex  dem.  CLAHK, 
CLARK. 

Ejectment — Second  Action  for  Part  of  Same 
Premises  on  Same  Title  by  Another  Party 
— Costs. 

Where  A  and  B  bring  ejectment,  and  have  judg- 
ment ajrainst  them  for  costs,  though  C  afterwards 
bring  ejectment  for  a  portion  of  the  same  premises 
upon  the  same  title ;  yet  the  court  will  not  stay  pro- 
ceedings in  the  second  suit,  till  the  costs  of  the  first 
be  paid. 

"EJECTMENT.  The  lessor  claimed  title  to 
J-J  one  fifth  of  certain  premises,  as  one  of  the 
heirs  of  his  father,  John  Clark,  on  the  ground 
that  certain  conveyances  and  devises  from  his 
father  to  the  defendant  were  void.  A.  and  \V. 
Clark,  two  of  the  lessors,  brothers,  had  before 
brought  ejectment,  as  heirs  of  their  father, 
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against  the  defendant,  for  two  fifths  of  the 
same  premises,  in  which  suit  the  same  ground 
was  taken,  but  a  verdict  was  found  for  the 
defendant.  The  costs  of  that  suit,  taxed  at 
$185.80,  are  yet  unpaid.  And  now, 

Mr.  Butler,  for  the  defendant,  moved  that 
all  proceedings  in  this  cause  be  stayed,  until 
the  payment  of  those  costs.  He  said  the  same 
title  was  in  question,  as  in  the  former  action, 
and  referred  the  court  to  Adams  on  Ej.,  319, 
20,  and  the  cases  there  cited,  to  show  that 
although  the  lessors  are  different,  yet  the  same 
title  being  in  question,  is  enough  to  warrant 
the  rule  applied  for.  He  also  cited  Perkins  v. 
Hinman,  19  Johns..  237. 
,  Mr.  E.  Williams,  contra.  Although  the  title 
is  the  same  in  both  suits,  yet  the  questions 
which  relate  to  it  may  be  altogether  different. 
Confessions,  infancy,  &c.,  may  properly  be 
admitted  in  evidence  in  one  suit,  which  would 
have  no  application  in  the  other.  The  cases 
cited  by  Adams  in  his  Treatise  on  Ejectment, 
do  not  bear  him  out.  They  only  go  to  show 
that  where  the  second  suit  is  between  the  same 
parties  or  privies  to  the  same  estate  or  interest, 
the  second  suit  shall  be  stayed  till  the  costs  of 
the  first  are  paid.  But  this  motion  is  against 
one,  neither  party  nor  privy  to  the  former 
suit.  The  question  in  that  cause,  for  aught 
that  appears,  was  entirely  distinct.  It  might 
have  been  a  mere  question  of  legitimacy. 

At  another  day,  Hie  Court  remarked  that 
they  had  looked  into  the  cases  cited  by  Adams 
in  his  Treatise  on  Ejectment,  at  the  page  relied 
upon  by  the  counsel  for  the  defendant,  in 
*support  of  this  motion.  The  rule,  [*141 
which  he  lays  down,  is  sufficiently  broad  to 
warrant  this  application  ;  but  we  are  satisfied, 
with  the  plaintiff's  counsel,  that  they  do  not 
bear  him  out. (a)  They  are  cases  where  the 
lessors  of  the  plaintiff  in  the  first  suit,  or  some 
of  them,  are  retained  in  the  second ;  or  the 
lessors  in  the  second  are  privy  to  the  lessors- 
in  the  first.  Neither  of  the  lessors  in  the 
former  suit  are  named  in  this,  nor  anyone 
claiming  under  them  ;  and  although  the  lessor 
of  the  plaintiff  in  this  suit  claims  under  the 
same  title,  yet  he  goes  for  a  distinct  portion  of 
the  premises,  and,  for  aught  that  appears,  was- 
an  utter  stranger  to  the  former  suit. 

Motion  denied. 

Cited  in— 13  How.  Pr.,  463 :  27  How.  Pr.,  156. 


M'CONKEY  e.  GLEN. 

A  cap.  ad  resp.  returnable  at  a  wrong  place  is 
amendable. 
Citation— 5  Johns.,  433. 

MR.  SACIA  moved  to  set  aside  a  writ  of 
cftpidN  ad  ratpondendum,  because  it  was 
returnable  the  first  day  of  the  present  term,  at 
the  Capitol  in  the  City  of  Albany.  He  insisted 
that  the   writ  was  void,    and  could   not  be 
amended.     (Sell.    Pr.,   82;  5  East,  291;  Cai. 
Pr.,  5  ;   1  R.  L.,  318,  19,  sees.  2,  3  ;  9  Johns., 
386,  4  Id..  309  ;  2  Id.,  190  ;  Col.  Cas.,  85.) 
Mr.  D.  Cady,  contra,  moved  to  amend. 

(a)  He  cites  these  cases  :  Doe  v.  Hatherley,  Str., 
1152;  Thrust  out  v.  Holdfast,  6  T.  B.,  223:  Keene  v. 
Angel,  6  Id.,  740 ;  Doe  v.  Roe,  8  Id.,  645. 
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Curia.  The  process  is  voidable— not  void, 
and  may  be  amended.  This  is  like  the  case  of 
process  returnable  before  us  (vide  Morrell  v. 
Waggoner,  5  Johns.,  433),  which  is  amendable, 
though  the  Statute  is  equally  strict  in  that 
respect  as  this,  in  requiring  a  specific  form. 

Motion  to  amend  granted. 

Cited  in-8   Wend.,   511;  10  Wend..  214;  2  E.  D. 

S.,  509. 


142*1  *Ex  PARTE  THE  COMMISSIONERS 
OF  HIGHWAYS  OF  THE  TOWN  OF 
DANUBE. 

Laying  out  Highways — Power  of  Judges  of  Com- 
mon Pleas  Appellate  only. 

The  power  of  the  judges  of  the  common  pleas, 
under  the  Act  to  Regulate  Highways  (sess.  36,  ch. 
33,  sec.  30>,  is  strictly  appellate ;  and  they  cannot  lay 
out  a  road  differing  from  the  one  submitted  to  the 
commissioners. 

ON  motion  for  a  certiorari  to  be  directed  to 
three  of  the  judges  of  the  Court  of  C.  P. 
of  the  Couuty  of  Herkimer,  it  appeared  that  a 
petition,  with  the  sworn  certificate  of  twelve 
freeholders,  pursuant  to  the  16th  section  of 
the  Act  to  Regulate  Highways,  had  been  pre- 
sented to  the  the  relators,  praying  them  to  lay 
out  a  certain  road,  from  a  certain  point,  to 
another  certain  point,  in  the  town  of  Danube, 
and  so  from  one  object  to  another,  in  general 
terms,  without  mentioning  any  certain  courses 
and  distances.  The  relators  rejected  the  peti- 
tion, and  Mr.  Brown,  one  of  the  inhabitants  of 
that  town,  appealed  from  that  decision  to  three 
of  the  judges,  &c.,  of  the  county,  pursuant  to 
the  36th  section  of  the  Act.  The  judges  re- 
versed the  decision  of  the  commissioners,  and 
ordered  a  road  to  be  laid  out  by  certain  courses 
and  distances,  ascertained  on  survey ;  but 
which  were,  in  many  respects,  materially 
variant  from  the  line  of  the  road  as  passed 
upon  by  the  commissioners. 

Curia.  The  power  of  the  judges  under  this 
Act  is  strictly  appellate.  They  are  confined  to 
a  reversal  or  affirmance  of  what  is  done  by  the 
commissioners,  and  consequently  cannot  lay 
out  a  road  differing  from  the  one  submitted  to 
them. 

Certiorari  granted. 

Cited  in— 17  How.  Pr.,  75. 


143*]       *Ex  PARTS  B  )3TWICK. 

Mandamus — W  lien  I»sned  to  Court  of  Common 
Pleas. 

Mandamus  will  not  lie  to  compel  a  court  of  C.  P 
to  vacate  a  rule  arresting  judgment. 

The  course  is,  for  the  party  against  whom  the 
rule  is  made,  to  apply  for  judgment  against  himself, 
and  then  bring  error. 

If  the  court  below  refus<>  to  give  judgment  against 
him,  this  court  will  then  interfere  by  mandamus. 

R.  J.  PORTER  moved  for  a  mandamus  to 
the   Judges  of   the   Court   of  C.    P.   of 
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NOTE.— Mandamus—  When  it  will  lie  to  inferlm 
tribunal.  See  Hull  v.  Supervisors,  19  Johns.,  259 
note. 
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!ayuga  Co.,  requiring  them  to  proceed  and 
ive  judgment  for  the  plaintiff,  in  a  cause 
jrought  there  by  Bostwick  against  Young. 
The  jury  found  a  verdict  for  the  plaintiff,  but 
he  C.  P.  had  arrested  the  judgment,  for  the 
tlleged  insufficiency  of  the  declaration.  That 
a  mandamus  was  the  proper  remedy,  he  re- 
'erred  to  Home  v.  Barney,  19  Johns.,  247. 
3e  insisted  that  a  writ  of  error  will  not  lie  on 
an  arrest  of  judgment,  and  the  rule  is  that,  in 
all  cases  where  error  will  not  lie,  the  method 
of  correcting  the  errors  of  inferior  courts  is  by 
mandamus.  (Fish  v.  Weatherwax,  2  Johns. 
!as.,  215  ;  19  Johns.,  247.)  The  plaintiff  can- 
not sue  again,  till  some  judgment  is  entered  in 
the  cause  ;  for,  if  he  does,  the  defendant  may 
plead  the  pendency  of  the  former  action. 

Mr.  G.  C.  Bronson,  contra,  said  the  proper 
remedy  was  by  writ  of  error — not  mandamus. 
For  this  purpose,  the  court  below  will  give 
judgment  against  the  plaintiff,  on  his  asking 
hem  to  do  so.  (Fish  v.  Weatlierwax  2  Johns. 
Jas.,  215.)  The  last  case  is  reviewed  in  Horne 
v.  Barney,  19  Johns.,  247.  The  Act  of  the  C. 
P.  was  a  judicial  one  ;  and  the  court  will  not 
:ompel  them,  in  this  summary  form,  to  change 
heir  opinion  ;  but  will  interfere  by  mandamus 
only  when  they  have  refused  to  alter  the  form 
of  the  proceeding,  so  as  to  give  the  party  a 
emedy  by  writ  of  error. 

Mr  Porter,  in  reply,  said  that  the  case  of 
Fish  v.  Weatherwax  was  misunderstood.  The 
',ourt  merely  decide  there,  that  where  a  party 
wishes  judgment  against  himself,  they  will  or- 
der it.  Here  it  does  not  appear  that  such  a 
judgment  is  desired  by  the  party.  There  is 
no  object  to  be  attained  by  a  writ  of  error,  be- 
yond  what  would  be  afforded  by  mandamus. 
By  vacating  the  rule  in  arrest  we  have  a  right 
to  enter  our  judgment.  A  writ  of  error  would 
merely  result  in  a  venire  de  novo. 

* 'Curia.  Mandamus  will  not  lie  in  [*144 
cases  where  a  remedy  may.  be  had  by  writ  of 
error.  Now  it  is  plain,  from  the  cases  cited  by 
the  counsel  for  the  defendant,  that  error  will  lie 
where  judgment  is  arrested — not  directly  and  in 
the  first  instance — but  the  party  wishing  to  bring 
error,  should  apply  to  the  court  below  for 
judgment  against  himself.  For  instance,  the 
plaintiff  who  applies  here  should  have  prayed 
judgment  for  the  defendant  in  the  court  below. 
For  refusing  this  a  mandamus  would  lie.  And 
when  the  record  is  put  in  this  form,  error  may 
be  brought. 

Motion  denied. 


IN  THE  MATTER  OP  LEWIS  SWEATMAN. 

Habeas  Corpus — Pra  .ice — Power  of  Court  of 
Special  Sessions  1o  Imprison. 

Proceedings  by  fidheas  corpus,  under  the  Statute 
(sess.  36,  ch.  57 ;  1  R.  L.,  354). 

Affidavit  upon  which  to  procure  allowance  of  the 
writ. 

Mittimus  orexecution,  on  conviction  or  judgment, 
by  special  session,  in  a  case  of  petit  larceny. 

Where  a  special  session  found  S.  guilty  of  petit 
larceny,  and  sentenced  him  to  imprisonment  for 
thirty  days,  and  imposed  a  fine  of  $15 ;  and  also 
adjudged  that  unless  the  fine  should  be  paid,  he 
should  be  imprisoned  for  the  term  of  four  months: 
held  that  the  sentence  was  good  for  thirty  days,  but 
void  for  the  four  months. 

4f>7 
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That  a  special  session,  under  the  Act  (seas.  36,  ch. 
104,  sec.  4),  cannot  imprison  more  than  thirty  days 
for  non-payment  of  a  fine. 

Whether  they  may  sentence  to  a  term  of  imprison- 
ment not  exceeding  six  months,  and  then  to  thirty 
days  imprisonment  beside,  for  non-payment  of  a 
fine.  Quaere. 

Their  power  to  imprison,  for  not  paying:  a  fine, 
depends  upon  the  Statute  (sess.  36,  ch.  81,  sec.  1 ;  1 R. 
L.,  348). 

Citations— Act,  sess.  36,  ch.  81,  sec.  1 ;  1  R.  L.,  348. 

CANDIDA,  ss.    Fortune  C.    White,   being 
\J    dtoly  sworn,  says  that  the  within-named 
Lewis  Sweatman  is  a  prisoner  in  the  jail  of 
said  county,  on  the  within  mittimus. 
Sworn,  &c.  F.  C.  WHITE." 

The  preceding  affidavit  was  indorsed  upon 
the  following  mittimus : 

"  Oneida  County,  ss.  To  the  keeper  of  the 
common  jail  of  the  County  of  Oneida.  At  a 
Court  of  Special  Sessions,  held  at  the  house  of 
Asahel  Curtiss,  in  Paris,  in  said  County,  on 
the  24th  July,  1823— Present,  Asahel  Curtiss, 
Elipha/.  Tyler  and  Samuel  H.  Addington, 
Justices  of  the  Peace — Lewis  Sweatman,  la- 
borer, being  brought  before  us,  by  William 
Gere,  constable,  charged,  on  the  oath  and  com- 
plaint of  Abner  Bacon,  Jr.,  with  having  felon- 
iously taken  and  carried  away  a  quantity  of 
wool  in  the  rolls  from  his  carding  machines, 
on  the  night  of  the  19th  of  July,  instant  ;  and 
on  being  asked  what  he  pleaded,  acknowl- 
145*]  edged  he  did,  on  the  19th  *inst.  take, 
steal  and  carry  away  said  wool,  to  the  value  of 
six  or  seven  shillings.  Therefore,  we,  A.  C. , 

E.  T.  and  S.  H.  A.,  Justices,  after  hearing  the 
prisoner  in  his  defense,  and  due  deliberation 
had,  adjudged  him,  the  said  Lewis  Sweatman, 
guilty  of  petit  larceny.  Therefore,  we  adjudge 
and  impose  a  fine  of  $15,  and  30  days  imprison- 
ment in  the  county  jail  at  Whitestown,  in  said 
county  ;  and  on  his  neglect  or  refusal  to  pay 
said  fine,   4  months'    imprisonment   in    said 
county  jail.     His  having  paid  said  $15  to  you, 
the  keeper  of  the  common  jail  of  the  County 
of  Oneida,  at  Whitestown,  you  are  hereby  re- 
quired to  keep  him,  the  said  L.  S.  in  the'said 
jail,   in  close  confinement,  the  full  end  and 
term  of  30  days.     Paris,  July,  24th  1823 

SAMUEL  H.  ADDINGTON.  (L.  s.) 
ELIPHAZ  TYLER.  (L.  s.)" 

Whereupon  the  following  writ  issued  : 
"  The  People  of  the  State  of  N.  Y.,  by  the 
Grace  of  God,  free  and  independent :  To  the 
sheriff  of  the  County  of  Oneida,  greeting.  We 
command  you,  that  you  have  the  body  of  Lew- 
is Sweatman  detained,  a  prisoner,  under  your 
custody  (as  it  is  said),  under  safe  and  secure 
conduct,  together  with  the  day  and  cause  of 
his  being  taken  and  detained,  by  whatsoever 
name  he  may  be  called  in  the  same,  before 
Nathan  Williams,  Esq.,  a  Circuit  Judge,  at  his 
chambers,  in  the  town  of  Utica,  in  the  County 
of  Oneida,  immediately  upon  the  receipt  of 
this  writ,  to  do  and  receive  all  and  singular 
those  things  which  our  said  Circuit  Judge 
shall  then  and  there  consider  of  him  in  this 
behalf.  And  have  you  then  there  this  writ. 
Witness,  John  Savage,  Esq.,  our  Chief  Justice, 
at  the  City  of  N.  Y.,  the  17th  day  of  May,  1823. 
BREESE,  Clerk. 

F.  C.  WHITE,  Atty." 
Indorsed — "  By  the  Statute." 
"Allowed,  Aug.  4,  1823. 
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Charges  of  bringing  the  prisoner,  cents 
per  mile.  N.  WILLIAMS,  Circuit  Judge." 

*Returned  thus  :  [*14O 

"In  obedience  to  the  within  writ,  I,  John 
E.  Hinman,  sheriff  of  the  County  of  Oneida, 
return,  that  the  within-named  Lewis  Sweatman 
is  detained  in  my  custody,  in  obedience  to  the 
process  hereto  annexed.  And  I  have  the  body 
of  the  said  Lewis,  as  by  the  within  writ  I  am 
commanded,  before  the  Hon.  Nathan  Will- 
iams, Esq.,  a  Circuit  Judge  at  his  Chambers 
in  Utica.  Dated  Aug.  4,  1823.  (a) 

For  JOHN.  E.  HINMAX, 
F.  TIBBETS,  Deputy." 

When  the  prisoner  was  brought  up,  the  Su- 
preme Court  were  in  session  at  Utica ;  and 
Judge  Williams  submitted  the  matter  to  them, 
by  the  following  note,  indorsed  upon  the  writ: 
"  The  within  writ  and  return,  together  with 
the  prisoner,   are    remitted   to  the    Supreme 
Court,  for  adjudication. 
Respectfully, 

N.  WILLIAMS,  Circuit  Judge." 

Whereupon  (Aug.  4),  Mr.  H.  R.  Storrs,  for 
the  prisoner,  moved  for  his  discharge.  He 
took  exception  to  the  judgment  of  the  justices, 
that  it  was  in  the  alternative,  viz.:  to  be  im- 
prisoned thirty  days,  and  pay  a  fine  of  $15  ; 
and  if  such  fine  be  not  paid,  that  the  same  im- 
prisonment be  extended  to  four  months.  He 
said  the  extent  of  the  punishment  was  uncer- 
tain, and  made  to  depend  upon  a  condition 
precedent — the  payment  or  non-payment  of 
the  $15 — of  which  the  jailer  is  made  the  judge. 
It  is,  therefore,  void. 

Mr.  8.  S.  Beardsley,  District  Atty.,  contra. 
It  is  true  that  all  judgments  and  sentences 
must  be  such  as  are  known  to  the  law  ;  and 
where  a  term  of  imprisonment  makes  a  part 
of  the  sentence,  it  should  be  certain  and  definite 
as  to  time.  This  is  the  rule,  especially  at  the 
common  law.  But  the  sentence  complained 
of  is  under  a  statute,  which  prescribes  the 
sentence.  And  it  is  equally  a  rule,  that  in  im- 
posing a  statute  punishment,  the  court  must 
conform  to  its  provisions.  *By  this  [*147 
Statute  (2  R.  L. ,  508,  sec.  4),  on  a  conviction 
by  a  special  session,  the  court  may  impose  a 
fine  not  exceeding  $25,  or  imprison  in  the 
common  jail  of  the  county,  not  exceeding  six 
months,  or  both,  as  the  case  may  require. 

Thus,  by  the  Statute,  an  alternative  judg- 
ment may  be  given.  As  to  the  fine  and  im- 
prisonment for  30  days,  the  judgment  is  cer- 
tain; and  even  if  it  be  void  for  the  other  side 
of  the  alternative,  the  prisoner  must  be  remit- 
ted for  the  remainder  of  this  term.  A 
judgment  may  be  reversed  as  to  part  and 
affirmed  as  to  part.  (Nelson  v.  Andrews,  2 
Mass.,  164;  Glover  v.  Heath,  3  Id.,  252;  Watie 
v.  Garland,  7  Id.,  453;  Whiting  v.  Cochran,  9 
Id.,  532;  Frederick  v.  Lookup,  q,  t;  4  Burr., 
2018-22;  Id.,  2490;  Smith  v.  Jansen,  8  Johns., 
Ill,  116,  and  the  cases  there  cited.)  Suppose 
a  sentence,  by  a  special  session,  to  four  months' 
imprisonment,  and  that  the  party  pay  a  fine  of 
$100;  the  latter  would  be  void,  but  could  not 
affect  the  sentence  of  imprisonment,  which  is 
separate  and  disconnected  with  it.  (Rex  v. 

(a)  For  the  practical  forms  in  England,  vide  4  Ch. 
Cr.  Law.  123-4,  writ,  return,  &c. 
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Collyer,  Say.,  44;  mentioned  with  approbation 
bv  Spencer,  </.,  in  the  case  of  J.  V.  N.  Yates, 
4" Johns.,  344;  Id.,  353.)  Thus,  in  Hex  v. 
Collier,  1  Wils,  332,  the  defendants  were  con- 
victed of  a  misdemeanor,  and  sentenced  to  a 
term  of  imprisonment  of  one  month,  which 
was  holden  well;  but,  by  the  same  judgment, 
they  were  sentenced  to  ask  pardon  of  the  pros- 
ecutor, and  advertise  it  in  the  Daily  Advertiser. 
The  latter  was  holden  void,  but  the  sentence 
of  imprisonment  had  its  effect.  In  that  case, 
the  prisoners  were  not  brought  up  to  be  dis- 
charged till  the  term  had  expired.  In  the 
present  case,  the  application  is  premature,  and 
the  prisoner  must  be  remanded  for  the  residue 
of  the  thirty  days.  But  the  justices  have  done 
no  more  than  to  adjudge  that  the  party  be  im- 
prisoned till  the  fine  be  paid,  which  is  not  to 
exceed  four  months.  This  is  the  fair  inter- 
pretation of  the  sentence.  Thus,  they  have 
kept  within  their  powers,  as  delegated  by  the 
Statute.  Is  there  any  doubt  that  they  might 
have  confined  the  convict,  by  sentence,  till  his 
fine  be  paid,  indefinitely?  Where  a  fine  is  im- 
posed, the  Statute  makes  the  payment  a  condi- 
148*]  tion  of  the  discharge  from  *prispn. 
The  words  are:  "and  the  said  offender,  having 
paid  the  fine,  remained  his  term  in  imprison- 
ment,' or  both,  as  the  case  may  be,  shall  be 
forthwith  discharged." 

When  a  conviction  is  returned  as  the  cause 
of  commitment,  the  court  will  not  interfere, 
unless  it  be  merely  void.  They  will  not  dis- 
charge, if  it  be  a  doubtful  case,  but  will  turn 
the  party  over  to  his  certiorari.  (BmlielVs  case 
Vaugh.,  157-8;  Rex  v.  Chandler,  1  Ld.  Raym., 
545-6;  Anon.,  Cro.  Car.,  579;  Brice's  case, 
Id.,  593;  Sex  v.  Collier,  1  Wills.,  332.) 

So  far  as  jurisdiction  is  concerned,  the  jus- 
tices must  doubtless  pursue  their  power 
strictly;  but  when  found  to  have  acted 
within  their  jurisdiction,  their  proceed- 
ings are,  in  all  other  respects,  construed  liber- 
ally. (Jones  v.  Reed,  1  Johns.  Cas.,  20.)  Being 
after  conviction,  the  court  is  bound  by  the 
strict  legal  right  of  the  case.  An  exercise  of 
discretion,  in  discharging  prisoners,  is  confined 
to  the  period  before  conviction,  when  they 
are  in  custody  merely  for  safe  keeping. 

Mr.  Slorrs,  in  reply.  We  agree  in  the  prin- 
ciple which  requires  certainty.  The  only 
difference  is  in  its  application  to  this  case.  It 
is  denied  on  our  part  that  a  judgment  can  be 
in  the  alternative.  Such  a  judgment  is  void; 
and  paying  the  fine,  or  lying  in  prison,  can 
have  no  effect  upon  it.  A  compliance  does 
not  alter  its  nature  or  make  it  valid.  It  must 
be  considered  in  itself.  Being  void,  it  is  as  no 
judgment.  I  agree,  that  where  part  of  a  judg- 
ment is  good,  and  there  is  an  excess  of  juris- 
diction as  to  the  residue,  as  in  Rex  v.  Cottier, 
cited  from  Wilson,  a  part  may  be  good.  That 
case  presents  a  cumulative  punishment,  not  an 
alternative  one,  like  this,  which  is  to  pay  a 
fine  of  $15,  or  be  imprisoned  four  months. 
Which  branch  of  the  sentence  will  the  court 
affirm — the  fine  or  the  imprisonment?  But  it  is 
said  the  judgment  is  certain  for  thirty  days  at 
least,  and  putting  the  fine  and  four  months 
out  of  question,  the  prisoner  must  be  re- 
manded; and  that  we  have  brought  our  habeas 
corpus  prematurely.  But  the  judgment  is  not 
certain  even  as  to  the  thirty  days.  It  is  for 
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that  term,  or  four  months,  *according  [*14d 
to  contingencies.  Suppose  the  sentence  had 
been  for  thirty  days;  but  if  the  prisoner  had 
misbehaved  himself  during  that  time,  then  for 
four  months.  In  one  event,  it  shifts  into  a 
new  judgment.  So  here,  if  the  fine  is  not 
paid,  the  thirty  days  are  expunged,  and  the 
sentence  shifts  into  one  of  four  months.  The 
cases  alluded  to,  of  judgments  affirmed  as  to 
damages,  and  reversed  as  to  the  costs,  are  dif- 
ferent. Such  a  judgment  is  not  contingent. 
This  case  is  like  a  judgment  for  $30,  but  if 
not  paid  in  thirty  days,  then  for  $120.  It  is 
contingent  both  in  respect  to  the  thirty  days 
and  the  four  months,  and  no  one  can  tell  for 
which  term  the  prisoner  is  holden.  The  court 
will  always  discharge  or  not,  according  to  the 
dictates  of  a  sound  discretion,  whether  the 
judgment  be  void  or  voidable.  Suppose  the 
latter,  it  would  be  mockery  to  turn  us  round 
to  a  certiorari.  The  delay  of  such  a  remedy 
would  subject  us  to  the  whole  penalty,  whether 
right  or  wrong. 

Curia.  It  is  supposed  that  the  prisoner  is 
entitled  to  his  discharge,  because  the  judgment 
of  the  justices  is  so  entirely  indefinite  and  un- 
certain as  to  render  the  whole  void.  We  think 
differently.  The  power  of  this  Court  of 
Special  Sessions  is  derived  from  the  Statute, 
by  which  it  will  be  perceived  that,  on  con- 
viction, the  justices  are  authorized  to  impose  a 
fine  or  imprisonment  or  both.  These  are  dis- 
tinct punishments.  They  do  not  necessarily 
stand  or  fall  together.  As  we  read  the  judg- 
ment, Sweatman  is  unconditionally  sentenced 
to  imprisonment  for  thirty  days.  This  branch 
of  the  sentence  is  certain,  and  being  discon- 
nected with  that  part  which  awards  a  fine,  and 
the  term  not  having  expired,  the  prisoner 
must  be  remanded  for  the  residue  of  that  term 
at  least.  With  regard  to  the  other  branch  of 
the  sentence  there  is  more  difficulty.  But, 
without  determining  whether  it  be  void,  as 
uncertain  or  contingent,  we  are  satisfied,  on  an- 
other *ground,  that  the  justices  have  [*15O 
no  power,  in  any  shape,  to  imprison  four 
months  absolutely,  for  non-payment  of  a  tine 
imposed  under  this  Statute.  The  fine  is  lim- 
ited to  $25 — the  imprisonment  to  six  months. 
Under  the  latter  clause  of  the  Statute,  their 
power  was  exhausted  when  they  pronounced 
the  sentence  of  imprisonment  for  thirty  days. 
The  term  of  imprisonment  for  non-payment 
of  the  fine  is  limited  by  another  Statute,  not 
adverted  to  in  the  argument.  The  Act  for  the 
Relief  of  Debtors  with  Respect  to  the  Im- 
prisonment of  their  Persons  (sess.  36,  ch.  81, 
sec.  1;  1R.  L.,  348)  provides,  "that  every  person 
not  being  a  freeholder,  who  shall  be  confined 
in  jail  upon  any  execution  or  other  process,  or 
by  virtue  of  any  judgment  or  order  of  any 
court  of  justice,  or  by  warrant  from  any  judge 
or  justice,  for  any  debt,  sum  of  money,  fine  or 
forfeiture,  not  exceeding  $25,  exclusive  of 
costs,  and  shall  have  remained  in  jail  for  thirty 
days,  if  not  detained  for  any  other  cause, 
shall  be  discharged  from  imprisonment  by  the 
keeper  of  the  jail,  on  application  to  him  by  the 
person  so  confined."  The  terms  of  this  Act 
are  sufficiently  broad  to  meet  the  case  under 
consideration:  and  we  have  no  doubt  that  it  is 
one  of  the  cases  intended  by  that  Act.  The 

469 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1823 


151*]  justices  might  perhaps  have  *adjudged 
that  the  convict  be  committed  for  thirty  days 
absolutely,  for  the  non-payment  of  the  fine; 
but  upon  this  point  it  is  not  necessary  to  give 
an  opinion.  A  sentence  of  imprisonment,  for 
an  indefinite  term,  if  valid,  is  controlled  by 
this  Act,  and  cannot  be  extended  beyond  the 
thirty  days,  if  the  party  be  not  a  freeholder. 
In  this  view  of  the  case,  the  justices  clearly  ex- 
ceeded their  jurisdiction,  in  awarding  the  four 
months  imprisonment,  unqualified  by  the  terms 
of  this  Statute.  As  to  this  the  sentence  is 
void  and  inoperative  even  for  thirty  days  of 
the  additional  term.  The  prisoner  must,  how- 
ever, be  remanded  for  the  residue  of  the  first 
term  of  thirty  days.(e) 
Rule  accordingly. 

Approved— 39  Conn.,  84. 

Cited  in— 74  N.  Y.,  408;  13  Hun,  534;  4  Barb.,  35;  1 
Park.,  195;  7  Leg.  Obs.,  54;  7  W.  Dig.,  179;  38  Mich., 
754. 


152*]    *H A WLE Y  «.  H  ANCHET. 

Practice — Pleading — Formal  Defect — Demurrer 
—Effect  of. 

The  omission  to  conclude  the  replication  to  a  plea 
of  nul  tiel  record,  with  an  et  /ioc  paratws,  &c.,  is  a 
formal  defect,  and  as  such,  a  ground  for  special  de- 
murrer; which  if  served  within  twenty  days  after 
receipt  of  the  replication  (or  forty  days  if  the  rep- 
lication be  served  on  the  agent),  will  prevent  an 
inquest,  or  be  good  cause  for  setting  it  aside, 
whether  taken  before  or  after  the  service  of  the 
demurrer. 

THE  declaration  was  in  debt  on  judgment. 
The  pleas,  nul  tiel  record  and  payment. 
To  the  plea  of  nul  tiel  record,  the  plaintiff  re- 
plied, "there  is  such  a  record,"  &c.,  but 
omitted  the  usual  conclusion,  et  hocparatus  est 
verificare  per  recordum,  &c.  To  the  plea  of 
payment,  there  was  a  replication  taking  issue 
on  the  payment.  And  there  was  one  general 
conclusion  at  the  end  of  both  replications,  as 
if  they  had  been  one,  thus:  "all  of  which  the 
said  Hawley  prays  may  be  inquired  of  by  the 
country,"  &c.  These  replications  were  served 
on  the  agent  of  the  defendant's  attorney,  June 
7,  1823;  and  the  plaintiff's  attorney,  consider- 
ing the  cause  thereby  at  issue,  indorsed  there- 
on a  notice  of  inquest  for  July  7,  1823,  which 
was  served,  with  the  replications,  on  the  day 
for  which  the  inquest  was  noticed,  but  not  till 

(e.)  It  seems  that  in  England  a  fine  does  not  come 
within  any  general  Act  for  relief  from  imprison- 
ment, or  insolvency.  1  Ch.  Cr.  L.,  811,  and  the  cases 
there  cited;  Rex  v.  Norris,  4  Burr.,  2142. 

The  first  Act,  authorizing  a  trial  for  petit  larceny, 
by  a  special  session,  composed  of  three  justices, 
was  passed  by  the  Legislature  of  the  late  Colony  of 
N.  Y.,  Sep.  1. 1744.  1  Smith  &  Liv.,  a39;  Van  Schaick, 
240.  Petit  larceny  is  not  mentioned  in  this  Act,  but 
jurisdiction  is  given  of  misdemeanors,  breaches  of 
the  peace,  and  other  criminal  offenses  under  the  de- 
gree of  grand  larceny;  and  the  justices  (one  whereof 
to  be  of  the  quorum)  are  authorized  to  inflict  cor- 
poral punishment  (not  extending  to  life  or  limb). 
By  an  Act  of  the  same  date  (Id.,  340;  241),  the 
same  jurisdiction  is  given  to  the  Mayor,  Deputy- 
Mayor,  Recorder  and  Aldermen,  for  the  time  being, 
or  any  three  of  them,  in  the  City  of  N.  Y.  By  the 
3d  section  of  the  first-mentioned  Act,  the  justices 
might,  in  lieu  of  corporal  punishment,  fine  not  ex- 
ceeding £3.  After  the  Revolution  by  the  Act  of  Mar. 
24,  1787,  the  same  powers  were  extended  to  three 
justices,  and  to  the  Mayor,  Recorder  and  Aldermen 
of  the  City  of  N.  Y.,  or  any  three  of  them,  of  whom 
the  Mayor  or  Recorder  was  to  be  one.  They  were, 
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after  it  was  taken,  and  the  verdict  recorded. 
A  special  demurrer  *to  the  first  repli-  [*153 
cation  was  served  on  the  plaintiff's  attorney, 
with  a  similiter  to  the  second  replication.  The 
causes  of  demurrer  assigned  were:  1.  The 
want  of  the  usual  verification,  "et  hoc,"  &c; 
and  2.  That  there  was  no  prayer  of  judgment. 
On  these  facts, 

Mr.  J.  Bradish  moved  to  set  aside  the  in- 
quest for  irregularity. 

Mr.  H.  Baldwin,  contra,  insisted  that  the 
demurrer  was  frivolous,  and  ought  not  to  de- 
lay the  plaintiff.  Here  was  a  delay  of  thirty 
days  after  the  service  upon  the  agent ;  and 
the  inquest  was  taken  and  the  verdict  recorded 
before  the  demurrer  was  received.  Both  pleas 
are  answered  by  a  single  replication,  accord- 
ing to  1  Chit.  PI.,  574  ;  8  Wentw.,  5  ;  English 
v.  Petitary,  \  Leon.,  124;  Curtis  v.  Bateman, 
1  Sid.,  39;  Middleton  v.  Cheeseman,  Yelv.,  65; 
Com.  Dig.  PI.,  F.,  4.  Matters  of  fact  and 
matter  of  record  are  both  put  in  issue  by  the 
same  replication,  in  which  case  a  conclusion 
to  the  country  is  proper.  (1  Chit.  PI.,  572  ; 
Enplin  v.  Smallet,  Say.,  208,  and  Whitmwev. 
Rooke,  Id.,  299.)  It  states  no  new  matter.  (Bin- 
don  v.  Robinson,  1  Johns.,  516.)  When  mat- 
ters of  fact  and  law  are  mixed,  both  shall  be 
tried  by  the  country.  (Peter  v.  Stafford,  Hob.. 
244;  Jac.  L.  Die.,  title  Record,  Vol.  V.,  p. 
397.)  And  when  the  replication  denies  the 
substance  of  the  plea,  it  may  conclude  to  the 
country.  (Hedges  v.  Sandon,  2  T.  R.,  439  ; 
Doug.,  95,  in  note  10.)  And  it  ought  so  to 
conclude.  (Haywood  v.  Davis,  Salk.,  4,  pi. 
10  ;  1  Dunlap  Pr.,  510.)  The  replication  not 
setting  up  any  new  matter,  should  not  con- 
clude with  a  verification.  (1  Chit.  PI.,  572-3.) 
The  proper  way  of  replying  to  a  plea  of  nul 
tiel  record,  is  to  reassert  the  record  declared 
upon.  (Id.,  572.)  The  replication  being  en- 
tire, the  conclusion,  "  all  of  which,  &c.,  may 
be  inquired  of,"  &c.,  applies  to  the  whole 
replication,  and  every  material  fact  set  forth 
in  it. 

*A  similiter  was  unnecessary.  It  was  [*  1 54 
implied  in  the  concluding  "  et  ceterce."  (1  Chit. 
PL,  571.)  At  any  rate,  the  omission  was 
cured  by  the  verdict.  (1  Dunlap  Pr.,  531  ; 
Com.  Dig.,  Amendment,  M.  &  O.) 

Curia.  The  demurrer  in  this  case  was  not 
served,  and  it  is  a  little  doubtful  whether  it 

however,  not  to  punish  beyond  39  lashes  in  one  day. 
The  Mayor,  &c.,  might,  moreover,  sentence  to  hard 
labor  in  Bridewell,  &c.,  not  exceeding  the  term  of 
six  months;  or  might  inflict  corporal  punishment 
or  imprisonment  at  hard  labor  only,  as  they  should 
deem  expedient.  The  justices  were  confined  to  39 
lashes  per  day,  and  were  not  allowed  to  fine  over 
£10,  which,  when  imposed,  was  to  be  instead  of 
corporal  punishment.  2  Jones  &  V.,  127  to  131;  1 
Greenl.,  422  to  425.  The  law  stood  thus  till  the  re- 
vision of  1801,  by  Kent  &  Radcliff,  when  it  was  mod- 
ified, and  the  punishment  restricted  to  imprison- 
ment or  fine,  or  both,  as  the  law  now  stands  in  the 
revision  of  Woodworth  &  Van  N. 

The  1st  section  of  the  Act  for  the  Relief  of  Debtors 
with  Respect  to  the  Imprisonment  of  their  Persons, 
which  relieves  from  imprisonment  for  a  fine,  was 
first  passed  Feb.  13, 1789.  2  Jones  &  V.,  409;  2  Greenl., 
231.  At  first  it  extended  to  all  persons,  whether 
freeholders  or  not.  In  other  respects  it  is  still  the 
same  as  when  first  enacted.  By  the  Act  of  Mar.  24, 
1801,  it  was  confined  to  persons  not  being  freeholders 
(1  Kent  &  R.,290),  and  has  so  continued  since  that 
time. 
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was  sent  for  the  purpose  of  being  served,  until 
after  the  verdict  was  recorded.  Yet  tbe  party 
had  a  right  to  demur  at  any  time  within  the 
20  days  limited  by  the  rule  (in  this  case  40 
days,  because  service  of  the  plea  was  upon 
the  agent.)  The  only  question  is,  whether 
the  demurrer  is  frivolous,  and  in  fraud  of  the 
rule  which  gives  the  time.  If  so,  we  will  dis- 
regard it.  Here  is  a  plea  of  nul  tiel  record, 
in  the  usual  form.  To  this  the  plaintiff  has 
replied,  simply,  that  "  there  is  such  a  record," 
omitting  the  conclusion  which  uniformly  fol- 
lows such  a  replication  in  the  precedents. 
<2  Chit.  PL,  624-5;  7  Wentw.,  68;  2  Rich.  C. 
P.,  218;  1  Saund.,  92,  93;  Tidd's  Forms,  200; 
Hcrne,  278;  2  Lutw.,  1514;  1  Chit.  PL,  571; 
3  Bl.  Com.,  330-1  ;  Barn.,  335;  Salk*  566.) 
And  the  demurrer  is  special,  assigning  this 
omission  for  cause.  We  think  there  is  ground 
for  the  demurrer,  and  we  cannot  preclude  the 
party  from  bringing  up  the  question  in  this 
shape.  Here  is  a  formal  defect,  and  the  issue 
is  not  well  joined,  as  to  the  plea  of  nul  tiel 
record. 

Motion  granted. 

Cited  in— 18  Wend.,  657 ;  22  Wend.,  625 :  5  How. 
Pr..  305;  8  How.  Pr.,  252,467;  1  Co.  R.,  124:  Co.  R.N., 

.8.,  29. 


CAREY  v.  THE  SAME. 

Replication — Informality — Frivolous  Demurrer. 

A  frivolous  demurrer  is  in  fraud  of  the  9th  rule 
of  Apr.  Term,  1796,  declaring  a  cause  at  issue  after 
20  days,  &c.,  and  though  served  within  the  time, 
will  not  be  cause  for  setting  aside  an  inquest. 

If  it  is  plain,  from  the  nature  of  the  pleadings, 
which  plea  the  replication  is  intended  to  answer, 
this  is  certain  enough,  without  expressly  pointing 
out  the  plea  intended,  by  its  numerical  order,  or  in 
.any  other  way. 

IN  this  case,  an  inquest  was  taken,  and  the 
demurrer  to  the  replication  was  served, 
under  the  same  circumstances  as  in  the  last. 
The  only  difference  was  in  the  nature  of  the 
155*]*pleadings.  The  declaration  was  in 
assumpsit,  including  the  usual  money  counts. 
Plea:  1.  Nan  assumpsit.  2.  Non  assumpsit 
infra  sex  annos.  3.  Non  accredit  infra  sex  an- 
no*. Replication  :  As  to  the  plea  of  him,  the 
said  defendant,  by  him  above  pleaded  that  he 
did  undertake,  i&c.,  within  six  years,  &c. 
And  the  said  plaintiff  further  saith  that  the 
said  several  causes  of  action  in  the  said  dec- 
laration mentioned,  and  every  of  them,  did 
accrue,  &c..  within  six  years,  &c.  There  be 
ing  three  pleas,  and  it  not  being  stated  in 
terms  by  the  replication  which  of  the  pleas  it 
was  intended  to  answer,  whether  the  1st,  2d 
or  3d,  the  defendant  demurred,  assigning  this 
uncertainty  for  cause ;  and 

Mr.  J.  Bradish,  at  the  same  time  he  moved  in 
the  last  cause,  moved,  also,  in  this  that  the 
inquest  be  set  aside  as  irregular. 

Mr.  H.  Baldwin,  contra,  said  there  could  be 
no  doubt,  from  the  nature  of  the  pleas  and 
the  replication,  to  which  pleas  it  was  intended 
as  an  answer.  The  object  and  office  of  plead- 
ing is  to  inform  the  opposite  party  upon  what 
the  party  pleading  relies ;  and  this  the  repli- 
cation has  done.  It  is  the  only  replication 
which  can  be  made  to  such  pleas  as  the  2d 
and  3d  ;  and  a  special  pleader  must  see  that 
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they  are  as  fully  intended  as  if  they  had  been 
pointed  out  in  their  numerical  order. 

Ouria.  The  replication  is  somewhat  in- 
formal, but  there  is  not  the  least  difficulty  in 
seeing  which  of  the  pleas  it  intends  to  answer. 
The  special  demurrer  is,  therefore,  frivolous, 
and  must  be  disregarded  as  in  fraud  of  the  9th 
rule  of  Apr.  Term,  1796.  But  as  there  is  an 
affidavit  of  merits,  we  granfthe  motion  on  the 
usual  terms. 

Rule  accordingly. 


*JACKSON,  ex  dem.  HAKKIS  ET  AL.,  [*156 

v. 
MURRAY  ET  AL. 

THE  SAME  v.  FRARY  AND  M'DOWELL. 

Ejectment — When  Allowable  to  Amend  by  In- 
serting new  Demise — Statute  of  Limitations. 

In  ejectment  it  is  generally  allowed,  of  course,  to 
amend  by  inserting  a  new  demise,  where  the  pro- 
posed lessor  has  a  subsisting  title. 

Otherwise  where  the  Statute  of  Limitations  have 
attached. 

And  where  the  action  was  for  a  military  lot,  the 
defendants  being  bona  fide  possessors,  and  the  effect 
would  have  been  to  defeat  the  operation  of  the 
Statutes  passed  Apr.  5, 1803  (sess.  26,  ch.  88  ;  3  Webs., 
399),  and  afterwards  in  1813  (sess.  36,  ch.  80,  sec.,  4 ;  1 
H.  L.,  394),  for  their  protection,  the  amendment  was 
refused. 

For  such  an  amendment  would  be  equivalent  to  a 
new  action,  with  a  rule  that  it  should  overreach  the 
Statute. 

Citations— 1  Cai.,  251 ;  2  T.  R.,  807-8 ;  6  T.  R.,  171, 
543 :  7  T.  R.,  51 ;  17  Johns.,  346 ;  18  Johns.,  510,  512 ;  4 
Johns.,  483. 

"EJECTMENT,  for  lot  No.  50,  in  Mentz,  in 
JU  Cayuga  Co.  This  lot  was  patented  to  Cal- 
laghan,  a  soldier,  who  died  previous  to  Mar. 
27,  1783.  The  cause  had  been  once  noticed  for 
trial.  The  lessors  claim  title  under  the  sol- 
dier's sister  and  heir  at  law.  In  their  chain  of 
title  there  is  a  deed  from  the  sheriff  of  Cayuga 
to  S.  Dill,  who  purchased  the  lot  at  sheriff's 
sale,  as  the  agent  of  Harris,  one  of  the  lessors, 
and  a  deed  from  Dill  to  Harris.  When  this 
latter  deed  was  executed,  some,  or  one  of  the 
defendants,  were  in  possession,  claiming  title  to 
the  lot,  though  such  title  has  never  been  placed 
on  record.  The  defendants  were  bonajide  pos- 
sessors at  the  time  of  suit  brought,  claiming 
under  purchases,  or  contracts  for  purchase. 
Dill's  name  was  not  inserted  as  one  of  the  les- 
sors. And 

Mr.  J.  Porter  now  moved  to  add  a  demise 
from  him. 

Mr.  J.  Plait,  contra,  said  it  was  too  late  to 
move  for  the  addition  of  a  new  demise,  after 
the  cause  had  been  noticed  for  trial.  Another 
objection  is,  that  Dill  has  not  a  subsisting  title, 
which  is  certainly  necessary  in  one  applying 
to  be  made  a  lessor.  In  Jackson  v.  Richmond, 
4  Johns.,  483,  the  court  say  :  "  No  person  is  to 
be  made  a  lessor,  who  has  no  claim  or  pretense 
to  a  subsisting  title  or  interest  in  the  premises. 
If  any  person,  who  has  once  had  the  title,  is  to 
be  made  lessor,  the  burden  of  deducing  a  title 
from  him  is  taken  from  the  plaintiff  and 
thrown  on  the  tenant,  which  would  be  unrea- 
sonable." Dill  has  parted  with  all  his  interest 
to  Harris  ;  and  he  is  estopped  from  saying  oth- 
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erwise,  though  third  persons  may  object  that 
nothing  passed  by  his  conveyance. 

But  the  great  and  decisive  objection  to  a  new 
demise  is  this  :  the  defendants  were  bona  Jute 

Purchasers.  As  such  they  come  within  the 
tatute  (sess.  36,  ch.  80,  sees.  2,  4 ;  1  R.  L. , 
804-5),  intended  to  protect  them  against  these 
lessors.  It  was  universally  supposed,  for  sev- 
157*]  eral  years  after  *the  Revolution,  that 
when  the  soldier  died  previous  to  the  date  of 
the  patent,  it  would  inure  to  the  benefit  of  his 
heirs.  The  Statute  of  Apr.  5,  1803  (sess.  26,  ch. 
88,  sec.  1  ;  3  Webst.,  399),  was  passed  in  con- 
firmation of  this  idea.  Here  the  soldier  died 
S'evious  to  the  time  mentioned  in  the  Act,  viz. : 
ar.  27,  1783,  and  the  title  vests  by  the  pat- 
ent. In  the  intermediate  time,  our  Statute  of 
Descents  was  passed.  (Sess.  9,  ch.  12,  sec.  3  ; 
1  Greenl.,  206,  Feb.  23,  1786.)  By  this  Act,  the 
descent  of  the  lot  is  regulated.  (Sess.  26,  ch. 
88,  sec.  8 ;  3  Webs.,  401.)  Thus,  the  unsettled 
state  of  the  titles  to  these  military  lots  induced 
the  Statute  of  1813  (1  R.  L.,  305,  sec.  4), 
requiring  all  actions  therefor  to  be  brought 
before  Jan.  1,  1823.  The  court  should  give  to 
this  Statute  its  full  and  complete  effect.  The 
plaintiff  claims  under  the  dead  soldier.  This 
is  the  very  case  contemplated  by  the  Act.  The 
effect  of  the  amendment  sought  is  to  institute 
a  new  suit.  It  goes  to  a  new  source  of  title,  in 
new  parties,  and  a  change  of  rights.  We  have 
vested  absolute  rights  under  the  Statute,  as 
fully  and  entirely  so,  as  if  Dill  and  all  these 
lessors  had  conveyed  to  us.  These  rights  can- 
not be  devested  by  an  original  action  ;  nor 
should  they  be  indirectly,  by  adding  a  new 
demise,  and  giving  it  a  relation  which  over- 
reaches our  rights,  by  incorporating  it  into  an 
old  action. 

Mr.  Porter,  in  reply,  True,  the  defendants 
are  bona  fide  claimants  ;  but,  for  aught  that 
appears,  the  persons  under  whom  they  claim 
came  into  possession  without  color  of  title,  and 
are,  therefore,  to  be  regarded  as  mere  squat- 
ters. It  is  the  uniform  practice,  in  the  action 
of  ejectment,  to  amend  by  inserting  a  new 
demise,  notwithstanding  the  lapse  of  years, 
and  at  almost  any  distance  of  time  after  the 
action  is  commenced.  (Doe  v.  Pilkington, 
Burr.,  2447:  Lyon  v.  Burtis,  18  Johns.,  510.) 
If,  as  admitted,  the  deed  from  Dill  is  inopera- 
tive, then  the  title  is  in  him — and  so  are  the 
cases.  If  a  person  out  of  possession  conveys 
land  held  adversely,  such  conveyance  is  void  ; 
but  the  title  remains  in  the  grantor,  so  as  to 
enable  him  to  bring  ejectment.  (Williams  v. 
Jackson,  5  Johns.,  489.)  And  if  he  has  a  mere 
equitable  title,  will  not  the  court  allow  him  to 
be  introduced  as  a  lessor,  in  furtherance 
158*]  *of  justice  ?  It  is  said  that  this  is 
equivalent  to  the  commencement  of  a  new 
suit.  Far  from  it.  We  commenced  our  suit  in 
good  faith,  and  within  the  proper  time ;  and 
we  claim  the  use  of  Dill's  name,  merely  to  sus- 
tain our  real  interests.  This  is  promoting  the 
justice  of  the  case,  not  a  lawless  interference 
with  vested  rights. 

Curia.  The  addition  of  a  new  demise  is, 
generally,  a  matter  of  course,  where  the  pro- 
posed lessor  has  a  subsisting  title.  (Jackson  v. 
Kough,  1  Cai.,  251.)  But  the  defendants  are 
bona  fide  possessors  of  a  military  lot.  For  the 
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recovery  of  such  a  lot  the  Statute  declares  that 
the  action  must  have  been  brought  before  the 
1st  day  of  Jan.,  1823,  and  be  prosecuted  to- 
effect  without  willful  delay,  or  the  person 
claiming  title  shall  be  forever'thereafter  barred 
from  recovering.  The  defendants  are  actual 
settlers  upon  the  land  under  color  of  bona  fide 
purchases  ;  and  there  is  no  dispute  that  they 
are  within  the  purview  of  this  Act  of  Limita- 
tion. 

It  seems  to  us,  that  by  allowing  this  amend- 
ment, we  are  indirectly  depriving  these  de- 
fendants of  all  benefit  under  the  Act.  The  title 
passes  to  Dill ;  he  releases  to  Harris,  while  the 
lot  was  possessed  adversely  by  another.  No- 
title  parsed  by  this  release,  and  Dill  might 
have  h'ad  ejectment.  To  allow  this  amend- 
ment would  be  to  introduce  a  new  cause  of 
action.  It  is  like  allowing  a  declaration  to  be 
served  de  novo,  and  ordering  it  to  stand  nunc 
pro  tune.  The  rule  is  well  established,  and 
has  often  been  acted  upon  in  the  English 
courts,  that  where  the  Statute  of  Limitations 
has  attached,  such  an  amendment  will  not  be 
allowed.  In  the  case  of  Goff  v.  Popplewett,  2 
T.  R.,  707-8,  the  court  say  that  "  they  would 
not  in  their  discretion  permit  the  proponed 
amendments  to  be  made,  which  would,  in 
effect,  amount  to  a  permission  to  bring  another 
action,  to  which  otherwise  the  defendants 
might  plead  the  Statute  of  Limitations." 

That  was  a  qui  tarn  action  upon  the  Statute 
of  Usury;  but  the  court  said  "  there  was  no 
difference  between  civil  and  penal  actions  as 
to  amendments  at  common  law,  while  all  was 
in  paper."  In  Steelev.  Sowerby,  6  T.  R.,  171,  the 
*same  point  was  decided  ;  and  though  [*159 
it  was  ruled  otherwise  in  Cross  v.  Kay,  6  T.  R., 
543,  and  the  former  decisions  are  placed  on  the 
ground  of  great  delay  in  the  plaintiff  to  prose- 
cute his  suit ;  yet  Lawrence,  J.,  says,  "  if  the 
amendment  prayed  for  had  gone  the  length  of 
introducing  a  new  charge  against  the  defend- 
ant, I  should  have  thought  it  came  too  late  on 
account  of  the  Statute  of  Limitations."  In  the 
case  of  Maddock  v.  Hammet,  7  T.  R.,  51,  this 
question  again  came  up  and  the  court  granted 
the  amendment,  saying  they  did  this,"  though 
the  time  limited  for  bringing  a  new  action 
had  expired ;  inasmuch  as  the  amendment 
prayed  for  was  not  to  introduce  a  new  sub- 
stantive cause  of  action."  And  in  the  case 
of  Ijow  v.  Little,  17  Johns.,  346.  a  majority  of 
the  court  in  a  similar  case,  inclined  against  the 
amendment,  though  there  had  been  no  delay 
in  prosecuting  the  suit  ;  and  they  were  unani- 
mous in  thinking  that  there  could  not  be  an 
amendment  by  introducing  any  new  substan- 
tive cause  of  action.  In  Lyon  v.  Burtu,  18- 
Johns.,  510,  which  was  a  strong  case  of  amend- 
ment, this  court  say  (p.  512)  :  "  it  is  not  pre- 
tended by  the  defendants  that  any  injury  will* 
be  done  them  by  the  amendment,  farther  than 
to  remove  a  mere  technical  objection."  But, 
in  this  case,  we  are  asked  to  vary  the  whole 
ground. 

Here  is  no  subsisting  title  in  Dill  for  the  pur- 
poses of  a  new  action.  He  is  barred,  unless  we 
allow  him  to  come  in  upon  this  motion  to 
amend.  (Jackson  v.  Richmond,  4  Johns.,  483.)- 

Motion  denied. 

Cited  in-  6  Cow.,  40  ;  3  Wend.,  586 ;  23  Wend.,  610  ; 
1  Hill,  638;  13  Abb.  Pr.,  19. 
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1823  BENTON  v.  DALE. 

16O*]          *BENTON  v.  DALE. 

Trespass—  TrebU  Damage  and  Costs — Wwn 
Recoverable — Recovery  Less  than  Twenty  Five 
Dollars — Costs. 

To  entitle  treble  damages  and  costs,  In  trespass 
under  the  Statute  (sess.  36,  ch.  56,  sec.  29:  111.  L., 
525),  the  verdict  must  be  upon  a  count,  or  counts, 
under  the  Statute,  expressly ;  and  it  is  not  sufficient 
that  it  be  upon  a  count  upon  the  Statute  and  a  gen- 
eral count  in  the  same  declaration. 

In  trespass  on  lands  in  a  Court  O-f  C.  P.,  &c,,  the 
plaintilT,  unless  he  recover  more  than  $35,  cannot 
nave  costs,  but  must  pay  costs  to  the  defendant, 
though  the  court  certify  that  the  trespass  was  will- 
ful and  malicious. 

And  he,  therefore,  cannot  recover  .costs  upon  his 
verdict,  in  such  an  action,  removed  here  by  linheax 
connus  unless  it  exceed  825,  though  the  Circuit 
Judge  certify  that  the  trespass  was  willful  and 
malicious. 

The  certificate  of  a  Circuit  Judge  will  not  be  re- 
ceived to  entitle  to  treble  damages  and  costs,  in 
trespass  under  the  Statute,  &c. 

Citation— 1  E.  L.,  390,  sees.  5-7. 

rr\E,ESPA.SSquareclau8umfreffit,  and  forcut- 
-L  ling  down  and  destroying  the  trees,  under- 
161*]  wood,  &c.,  of  the  plaintiff.  The  *dec- 
laration  contained  two  counts — the  first  under 
the  statute.  (1  R.  L.,  525,  sec.  29.)  The 
second  was  general.  The  cause  was  com- 
menced in  the  C.  P.,  and  removed  into  this 
court  by  hab.  corp.  On  trial  at  the  Circuit  the 
verdict  was  general  for  the  plaintiff,  with  $11 
damages.  The  Circuit  Judge  certified  that  the 
trespass  was  willful  and  malicious,  and  that 
the  evidence  applied  to  the  first  count. 

Mr.  Hastings  moved  for  treble  damages  and 
treble  costs;  or,  if  the  court  should  think  these 
not  allowable,  then  he  asked  for  single  costs 
under  the  certificate. 

Mr.   F.   Tracy,  contra.     The  verdict  being 

feneral,  the  plaintiff  cannot  recover  his  treble 
amages,  &c.,  upon  the  certificate.     To  entitle 
him  to  these  the  verdict  should  have  been  in 
terms  upon  the  first  count.     (Neiccomb  \.  But- 
terfield,  8  Johns.,  342.) 

The  plaintiff  would  not  have  been  entitled 
to  single  costs  had  the  suit  been  brought  here 
originally  (Crane  v.  Comstock,  11  Johns.,  404); 
and  as  to  this  action,  the  same  rule  applies, 
though  removed  by  hab.  corp.  The  costs  upon 
the  certificate  are  asked  for  upon  the  7th  section 
(1  R.  L.,  345),  but  this  provides  for  those  cases 
only  which  are  not  provided  for  in  the  5th 
section,  and  applies  to  the  C.  P.  and  Mayor's 
Court  only.  The  4th  section  (Id.,  344)  con- 
tains no  provision  in  favor  of  trespass  quare 
dausumfregit,  as  such,  removed  by  hab.  corp. 
into  this  court.  In  Waterman  v.  Benschotten, 
13  Johns.,  425,  this  court  refused  costs  beyond 
the  damages,  in  case  of  slander,  removed  here 
by  the  defendant  on  a  verdict  for  the  plaintiff 
of  $10  :  and  the  court  say,  that  because  there 
is  no  saving  of  an  action  of  slander  in  the  4th 
section,  "  there  can  be  no  ground  for  any  dis- 
tinction between  actions  originally  commenced 
here,  and  those  removed  from  an  inferior  court 
by  habeas  corpus."  Nor  does  the  Act  of  Apr. 
15,  1817  (sess.  40,  ch.  278,  sec.  2),  reach  this 
case.  That  Act  was  passed  after,  in  conse- 
quence of  the  decision  in  Waterman  v.  Ben- 
schotten,  but  extends  only  to  assault  and  bat- 
tery, false  imprisonment  and  slanderous  words, 
162*]  giving  *costs  where  these  actions  are 
removed  on  hob.  corp.  by  the  defendant,  and 
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the  plaintiff  shall  recover  anything.  It,  leaves 
this  action  precisely  as  it  stood  before.  If 
costs  on  a  certificate  had  been  intended,  the 
Legislature  would  have  said  so. 

No  power  to  certify  is  given  by  the  7th  sec- 
tion to  the  Circuit  Judges.  Why  this  is  the 
case  it  is  not  material  to  inquire.  Bennet  v. 
Rathbun,  17  Johns.,  37,  will  be  relied  on,  but 
is  distinguishable  from  this  case.  The  plea  of 
title  is  evidence  there,  that  the  defendant  relies 
on  title  only.  It  was  a  case  from  a  justice's 
court  under  the  Twenty-five  Dollar  Act  (sec. 
7,  1  R.  L.,  390),  and  costs  are  given  by  the  4th 
section  of  the  Statute  Concerning  Costs  (where 
title  is  in  question  in  this  court),  without  re- 
gard to  the  amount  of  damages.  A  hab.  corp. 
is  not  the  continuance  of  an  old,  but  the  com- 
mencement of  a  new  suit.  (Bank  of  Niagara 
v.  M'Cracken,  18  Johns..  494.) 

He  moved  that  costs  be  allowed  to  the  de- 
fendant. 

Mr.  Hastings,  in  reply.  The  court  will, 
in  several  cases,  receive"  a  certificate  of  the 
judge,  in  order  to  entitle  to  costs,  as  that 
freehold  was  in  question.  (Farringtonv.  Ren- 
nic,  2  Cai.,  220  ;  Jackson  v.  Randall,  11  Johns., 
405.)  A  certificate  has  also  been  received,  to 
entitle  to  costs  against  and  executor  or  admin- 
istrator. And  it  is  equally  proper  that  treble 
costs  should  be  given  on  the  same  ground. 
The  objection  that  we  are  not  entitled  to  the 
treble  costs,  upon  the  certificate,  is  merely 
technical,  and  arises  from  the  verdict  not  hap- 
pening to  be  upon  the  first  count  only,  that 
alone  being  under  the  Statute. 

We  should  clearly  have  been  entitled  to  our 
single  costs  in  the  C.  P.  A  habeas  corpus  is 
considered  a  continuance  of  the  suit,  in  pro- 
tection of  the  plaintiff's  rights.  It  is  so  for  the 
purposes  of  bail.  (Bell  v.  Hall,  12  Johns., 
152.)  And  the  case  of  The  Niagara  Bank  v. 
M'Cracken  will  be  found  to  go  this  length 
when  examined.  The  court  declare,  in  that 
case,  that  they  will  notice  the  suit  below, 
where  it  is  necessary  to  protect  the  plaintiff 
against  manifest  injustice.  The  7th  section  of 
the  Statute  (1  R.  L.,  *345),  would  have  [*163 
given  us  costs,  had  we  recovered  in  the  court 
below  ;  and  if  we  are  deprived  of  those  costs, 
it  is  by  the  act  of  the  defendant.  Waterman  v. 
Benschotten,  13  Johns.,  425,  has  no  application. 
That  case  proceeded  upon  the  ground  that  the 
action  of  slander  was  expressly  excepted  in  the 
4th  section.  That  section  declares  that  nothing 
contained  therein  shall  extend  to  the  action  of 
slander;  so  that  its  being  removed,  by  &habeas 
corpus,  could  make  no  difference.  It  is  the 
same  as  to  assault  and  batte^,  and  false  im- 
prisonment, which  rendered  the  Act  of  1817 
necessary,  in  order  to  remedy  the  evil.  But 
Bennet  v.  RatMwn,  17  Johns.,  37,  fully  bears 
us  out  in  our  claims  for  single  costs.  In  that 
case  the  habeas  corpus  was  considered  a  con- 
tinuation of  the  suit,  for  the  purposes  of  costs. 
There  was  only  $5  damages,  yet  double  costs 
were  allowed,  the  action  having  been  com- 
menced before  a  justice,  and  a  plea  of  title  in- 
terposed, which  carried  it  to  the  C.  P.  .whence 
the  defendant  removed  it  to  the  Supreme 
Court.  Thus  the  court  allowed  costs,  upon  the 
very  ground  which  we  take  here,  viz. :  that 
we  cannot  be  deprived  of  costs  by  the  act  of 
the  defendant.  In  the  language  of  the  court, 
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in  that  case,  "a  different  construction  would 
lead  to  great  injustice  ;  for  unless  we  consider 
it  a  continuance  of  the  same  action,  the  plaint- 
iff could  not  recover  even  single  costs,  unless 
the  title  actually  came  in  question." 

Curia.  It  is  a  sufficient  answer  to  the  ap- 
plication for  trebling  the  damages,  &c.,  that 
the  verdict  is  general  on  both  counts.  To  en- 
title the  plaintiff  to  have  the  damages  and  costs 
trebled,  it  should  have  been  on  the  first  count 
only,  which  was  upon  the  Statute. 

As  to  the  application  for  single  costs,  the 
argument  seems  to  have  proceeded  upon  a  mis- 
apprehension of  the  7th  section,  which  does 
not  give  costs  in  the  C.  P.  in  trespass  on  land, 
not  concerning  freehold  or  title,  though  the 
court  should  certify  that  the  trespass  was 
willful  and  malicious.  This  is  an  action  pro- 
vided for  in  the  5th  section,  which  expressly 
regulates  costs  in  all  actions  (in  the  C.  P.)  not 
concerning  any  freehold  or  title  of  land,  nor 
164*]  *for  any  assault,  battery  or  imprison- 
ment, replevin,  slander  or  malicious  prosecu- 
tion, nor  by  or  against  executors  or  adminis- 
trators. It  denies  costs  to  the  plaintiff,  unless 
he  recover  more  than  $25,  and  gives  costs  to 
the  defendant.  Now  here  is  a"  recovery  of 
$11  only,  in  an  action  which  does  not  concern 
freehold  or  title,  or  assault,  battery,  &c.,  in 
the  words  of  that  section.  Then  comes  the  7th 
section,  within  which  this  case  is  supposed  to 
be  ;  but  the  7th  section  extends,  in  terms,  to 
those  actions  of  trespass  only,  which  are  not 
provided  for  in  the  5th  section.  In  this  court 
the  plaintiff  cannot  have  costs  unless  he  re- 
cover more  than  $50,  except  where  freehold 
or  title  is  brought  in  question,  which  was  not 
done  by  the  present  action.  In  this  view  of 
the  case,  it  is  not  necessary  to  pronounce 
whether  the  habeas  corpus  shall  be  deemed  a 
continuation  of  the  action  in  the  C.  P.  It  be- 
ing a  case  provided  for  by  the  5th  section,  if  it 
were  a  continuance,  the  result  would  be  the 
same  upon  the  question  of  costs  ;  which  we 
deny  to  the  plaintiff,  and  order  a  judgment,  in 
favor  of  the  defendant,  for  his  costs. 

Rule  accordingly. 

Cited  in— 29  N.  Y.,  34 ;  1  T.  &  C.,  62. 


1 65*]        *BAKER  v.  TAYLOR. 

Discharge  under  Act  Abolishing  Imprisonment 
for  Debt— Stay  of  Ca.  Sa. — Objection  to  Dis- 
charge— New  Trial. 

The  court  will  order  a  perpetual  stay  of  the  ca.sa. 
where  the  defendant  is  discharged  under  the  Act 
<sess.  42,  ch.  101),  intermediate  the  verdict  and  judg- 
ment. 

But,  if  the  discharge  is  objected  to  by  the  plaint- 
iff, they  will  open  the  cause,  so  as  to  give  him  a 
chance  to  try  the  question,  the  judgment  standing 
as  security. 

Citation— 4  Johns.,  191. 

MR.  T.  .1.  OAKLEY,  for  the  defendant, 
moved  for  a  rule  staying  the  plaintiff  per- 
petually from  issuing  a  ca.  sa.  in  this  cause.  A 
verdict  in  assumpsit  had  been  given  for  the 
plaintiff,  in  1819.  The  rule  for  judgment  was 
not  entered  till  May  Term,  1823,  when  the 
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judgment  was  perfected,  and  a  fi.  fa.  issued 
thereon.  Intermediate  the  verdict  and  judg- 
ment, the  defendant  had  obtained  the  dis 
charge  of  his  person  under  the  Act  (sess.  42. 
ch.  101)  for  Abolishing  Imprisonment  for  Debt 
in  Certain  Cases. 

Mr.  J.  Platt  said  the  defendant  ought  not  to 
be  protected  from  an  imprisonment,  by  a  rule 
to  be  granted  in  this  summary  manner.  This 
would  be  to  deprive  us  of  all  opportunity  to 
contest  the  validity  of  the  discharge  ;  which 
cannot  be  pleaded,  puis  darrein  continuance, 
after  verdict.  (1  Ch.  PI.,  637;  Bull.  N.  P., 
310  ;  Vanbrynen  v.  Wilson,  9  East,  321  ;  Van 
Valkenburgh  v.  Dederick,  1  Johns.  Cas.,  133.) 

Mr.  Oakley,  in  reply.  That  the  party  is  de- 
prived of  contesting  the  validity  of  the  dis- 
charge can  form  no  objection.  This  is  always 
the  case  where  the  defendant  is  discharged 
after  judgment,  but  was  never  thought  of  as 
an  objection  to  discharging  from  a  ca.  sa.  upon 
motion. 

Curia.  The  discharge  was  too  late  to  admit 
of  its  being  pleaded  puis  darrein  continuance. 
This  could  no  more  be  done  than  if  judgment 
had  been  signed.  In  the  latter  case  the  uniform 
practice  is  to  discharge  upon  motion.  The 
case  of  Baker  v.  Judges  of  Ulster,  4  Johns., 
191,  is  substantially  this  case.  Here  is  noth- 
ing alleged  against  the  discharge.  Should  the 
plaintiff  object  fraud,  or  other  ground  impeach- 
ing its  validity,  we  might  then  open  the  cause, 
so  far  as  to  give  him  a  chance  to  try  this  ques- 
tion, leaving  the  judgment,  in  the  meantime, 
to  stand  as  security. 

Motion  granted,  (a) 

Cited  in— 1  Barb.  Ch.,  349 ;  3  Barb.  Ch.,  363 :  38  N. 
Y.,  256 ;  50  N.  Y.,  595 ;  6  Lans.,  256 ;  1  How.  Pr.,  184 ; 
7  How.  Pr.,  86. 


*JACKSON,  ex  dem.  RUNNO  ET  AL.,  [*166 

v. 
STILES,  DE  HART,  Tenant. 

Ejectment — Neglect  of  Lessor  to  Join  in  Consent 
Rule — W7uit   Order  Granted. 

In  ejectment,  where  the  lessor  neglects  or  refuses 
to  join  in  the  consent  rule,  the  court  will,  on  motion , 
order  that  the  lessor  pay  the  costs  of  the  motion, 
and  join  in  the  consent  rule,  within  20  days  after 
service  of  the  rule ;  or  that  the  tenant  may  enter  a 
non  pros ;  and  that,  on  being  non  pressed,  the  lessor 
pay  the  costs  of  the  defense. 

TjVECTMENT.  Mr.  Theodore  Spencer,  the 
Xj  attorney  for  the  tenant,  stated  in  his  affi- 
davit, that  the  notice  subjoined  to  the  declara- 
tion in  this  cause  required  De  Hart  to  appear 
at  the  Capitol,  in  the  City  of  Albany,  on- the 
first  Monday  of  Jan.  last  past ;  and  by  rule  of 
this  court,  to  cause  himself  to  be  made  defend- 
ant, in  the  place  of  John  Stiles.  To  this  was 
annexed  an  admission  of  Mr.  Kellogg,  the 
plaintiff's  attorney,  of  due  service  upon  him, 
of  consent  rules,  plea,  and  notice  of  bail, 
which  Mr.  Spencer,  in  his  affidavit,  stated  to 
have  been  signed  by  him  ;  and  that,  at  the 
same  time,  he  served  on  Mr.  Kellogg  a  notice 
of  being  retained  by  the  tenant  ;  and  that  Mr. 

(a)  Vide  Palmer  v.  Hutchins,  ante,  42. 
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K.  had  not  joined  in  the  consent  rule,  on  July 
23,  last,  the  time  of  the  jurat  to  his  affidavit. 
On  this  affidavit, 

Mr.  J.  Plntt,  moved  for  a  rule,  that  th  e  les- 
sors of  the  plaintiff  join  in  the  consent  rule  in 
this  cause,  in  20  days  after  service  of  the  rule 
on  the  plaintiff's  attorney,  or,  that  in  default 
thereof,  the  proceedings,  on  the  part  of  the 
plaintiff,  be  forever  stayed  ;  and  that  the  les- 
sors of  the  plaintiff  pay  to  the  tenant  the  costs 
of  this  motion,  and  the  costs  of  defending 
this  cause,  or  for  such  other  relief  as  the  court 
should  see  fit  to  grant  on  the  above  affidavit. 

Mr.  Kellogg,  contra.  The  English  rule  is 
the  rule  of  this  court.  In  Ooodright  v.  Bad- 
title,  2  Bl.,  763,  on  a  motion  to  set  aside  the 
rule  to  reply,  the  landlord  had  entered  into  the 
common  rule,  but  the  lessor  had  neglected  to 
do  this.  The  Court  of  C.  B.  said  "the plaint- 
iff could  not  be  forced  to  proceed  against  a 
person  whom  he  never  had  accepted  as  de- 
fendant ;  that  the  rule  was  regular,  and  the 
nominal  plaintiff  ought  to  be  non  prossed  ; 
but,  being  nominal,  the  defendant  could  have 
no  costs  ;  and  the  motion  was  denied.  He  also 
cited  Runn.  on  Eject.,  187,  202-3  ;  2  Sell.,  110  ; 
Adams  on  Eject.,  244-5. 

167*]  *Curia.  By  the  English  practice, 
the  tenant  may  rule  the  nominal  plaintiff  to 
reply  to  his  plea,  where  the  lessor  has  refused 
to  join  in  the  consent,  rule;  and  so  nonpros. 
him.  But  the  tenant  there  gets  no  costs.  We 
are  happy  to  find  that  a  different,  and  more 
reasonable  practice,  has  long  prevailed  in  this 
court,  (b)  The  lessors  must  pay  the  costs  of  this 
application  and  join  in  the  consent  rule  within 
twenty  days  after  service  of  a  copy  of  the 
rule  ;  in  default  whereof,  the  tenant  may  enter 
judgment  of  non  pros.  On  being  non  prossed, 
the  lessors  must  pay  him  the  costs  of  his  de- 
fense. 

The  Court,  accordingly,  directed  the  fol- 
lowing rule  to  be  entered  : 


JOHN  STILES,  CORNELIUS  DE 
HART,  Tenant,  ads. 

JAMES  JACKSON,  ex  dem., 
JOHN  A.  RUNNO,  PHEBE 
RUNNO,  EBENEZER  RAM- 
SAY, AND  FRANCIS  KELLY. 


THURSDAY, 
Aug.  14,  1823. 

T.  SPENCER, 
Attorney. 


On  reading  and  filing  affidavits,  and  notice 
of  motion  ;  and  on  argument  of  Mr.  Platt,  for 
the  tenant,  and  Mr.  Kellogg,  for  the  plaintiff  ; 
ordered,  that  the  lessors  of  the  plaintiff  pay 
to  the  tenant  the  costs  of  this  application, 
within  twenty  days  after  service  of  a  copy  of 
this  rule  on  them  respectively  ;  and  that  the 

(b)  Two  years  afterwards,  the  English  C.  B.  mani- 
fested some  dissatisfaction  with  the  rule  of  Good- 
right  v.  Badtitle  ;  and  where  the  lessor  had  brought 
two  ejectments,  in  which  he  had  refused  to  join  in 
the  consent  rule,  and  now  had  brought  a  third  ;  on 
a  rule  to  show  cause  why  all  the  plaintiff's  proceed- 
ings should  not  stay,  till  the  costs  of  the  first  two 
were  paid,  the  court  said,  "  whatever  foundation 
there  might  be  for  practice,  which  exempted  a  les- 
sor from  costs  for  not  joining  in  the  consent  rule, 
yet,  when  the  court  sees  manifest  vexation  and  op- 
pression, as  in  the  present  case,  it  will  exercise  its 
jurisdiction  over  this  fictitious  proceeding,  to  pre- 
vent it ;"  and  they  made  the  rule  absolute.  Ginger 
v.  Barnardiston,  2  Bl.,  904. 

COWEN  1. 


lessors  of  the  plaintiff  enter  into  the  consent 
rule,  within  twenty  days  after  a  service  of  a 
copy  of  this  rule  on  the  attorney  of  the  plaint- 
iff ;  and  that,  on  default  to  enter  into  such 
consent  rule,  judgment  of  nonpros,  be  entered; 
and  that  the  said  lessors  of  the  plaintiff,  upon 
suchnonpros.  being  entered,  pay  to  the  tenant 
the  costs,  on  the  part  of  the  defendant,  to  be 
taxed. 


"SHELDON  v.  GUMMING.  [*168 

Suit  Against  Attorney — Service. 

Though  an  attorney  be  sued  by  capias,  the  service 
of  all  subsequent  papers  should  be  on  him  or  his 
agent,  as  in  ordinary  cases. 

And  service  of  papers,  by  affixing  the  same  in  the 
clerk's  office,  is  irregular. 

And  a  default  taken  upon  serving  a  declaration, 
in  this  manner,  was  set  aside. 

Citation— 17  Johns.,  L 

rPHE  defendant,  an  attorney  of  this  court, 
J-  was  sued  by  capias,  &c. ,  on  the  return 
whereof,  the  plaintiff  not  receiving  any  notice 
of  retainer,  proceeded  by  filing  and  fixing  his 
papers  in  the  clerk's  office,  to  take  his  default 
as  against  a  common  person,  which 

Mr.  Gumming  now  moved  to  set  aside  as 
irregular. 

Mr.  S.  A.  Foot,  contra,  said  that  in  a  pro- 
ceeding by  capias  against  an  attorney,  the 
course  is  as  in  ordinary  cases,  unless  the  attor- 
ney gives  notice  that  he  means  to  defend,  as 
was  in  fact  done  in  Brown  v.  Childs,  17  Johns., 
1.  In  President,  &c.,  of  Bridgeport  Bankv. 
Sherwood,  16  Johns.,  43,  the  proceeding  was 
by  bill.  The  attorney  ought  to  give  notice, 
that  he  means  to  defend,  if  he  wishes  service 
upon  his  agent,  or  upon  himself,  as  attorney. 
He  may  have  waived  his  privilege  by  ceasing 
to  practice ;  and  it  cannot  be  known  to  the 
opposite  party  in  what  manner  he  may  elect 
to  defend,  unless  notice  is  given. 

Curia.  The  case  of  Brown  v.  Childs,  17 
Johns.,  1,  settles  the  practice.  The  service 
should  have  been  on  the  attorney,  or  his  agent, 
as  in  ordinary  cases. 

Motion  granted. 


SEYMOUR,  Late  Sheriff,  &c.,  v.  WEBSTER. 

Certiorari — Death  of  Justice. 

On  certiorari,  the  justice  dying  before  he  makes 
return,  the  court  will  hear  the  cause  of  affidavit. 

Form  of  the  rule  directing  this  course  of  pro- 
ceeding. 

Citations— 10  Johns.,  308 ;  12  Johns.,  31. 

ON  certiorari  from  a  justice's  court.  The 
writ  was  served  on  Mr.  Spencer,  late  a  jus- 
tice of  Monroe  Co.,  who  died  after  the  return 
day,  without  having  made  any  return. 

*Mr.  C.  M.  Let,  for  the  plaintiff,  [*169 
moved  that  the  cause  be  heard  on  a  return  by 
the  clerk  of  Mr.  Spencer,  or  upon  affidavits. 
He  relied  upon  Shoticell's  case,  10  Johns.,  304. 

Mr.  A.  Sampson,  contra.  The  case  of  Shot- 
well  is  distinguishable  from  present  one.  It 
was  an  application  to  quash  proceedings  on  a 
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conviction  of  forcible  entry  and  detainer,  and 
award  re-restitution,  The  justice  being  dead, 
the  court  decided  that  they  would  hear  and 
determine  it  upon  affidavit.  It  appears,  by 
the  cases  there  cited,  at  page  308,  that  such  a 
proceeding  may  by  quashed,  and  restitution 
awarded,  even  where  the  magistrate  is  living. 
It  was,  in  its  vory  nature,  the  proper  subject 
of  a  motion.  But  no  case  can  be  found,  in 
which  the  court  will  review  a  cause,  on  the 
merits,  upon  affidavit.  There  can  be  no 
assignment  of  errors,  or  issue,  upon  which  a 
judgment  may  be  rendered. 

Curia.  Unless  this  cause  can  be  heard 
without  the  return  of  the  justice,  the  party  is 
remediless.  We  think  the  authority  which  we 
have  been  referred  to  by  the  plaintiff's  counsel, 
presents  a  case  similar  to  the  present.  There, 
the  right  of  the  court  to  hear  the  matter  upon 
affidavit  is  placed  upon  the  familiar  maxim, 
"  that  the  visitation  of  Providence  works  an 
injury  to  no  man."  (10  Johns.,  308.)  The 
judgment  rendered  in  that  cause -was  after- 
wards reversed  on  error  (Claaon  v.  Shotwell,  12 
Id.,  31-68),  but  the  right  to  hear  the  cause 
upon  affidavit  was  not  questioned  by  the 
Court  of  Errors.  They  went  upon  other 
grounds,  arising  (let  it  be  remarked)  from  the 
very  facts  which  appeared  by  the  affidavits. 
We  think  that,  to  prevent  a  failure  of  justice, 
the  same  course  must  be  pursued  here.  The 
affidavits  before  us  do  not  disagree  ;  but  the 
cause  must  be  heard  at  some  future  day. 
We  accordingly  direct  the  following  rule  : 
"Ordered,  that  the  plaintiff  in  error  have 
leave  to  bring  on  the  argument  of  this  cause  at 
the  next  term,  on  the  usual  notice  ;  that  the 
proceedings  had  before  the  justice  be  brought 
before  the  court  on  affidavits  ;  that  the  plaint- 
iff serve  on  the  defendant's  attorney,  and  the 
defendant's  attorney,  in  like  manner,  serve  on 
17O*]  the  plaintiff 's  attorney,  copies  *of  the 
affidavits  on  which  they  respectively  rely  ; 
and  that  the  question  of  affirmance  or  reversal 
be  argued  on  the  facts  contained  in  those  affi- 
davits." 

Cited  in— 6  How.  Pr.,  177. 


ALCOTT  ET  AL.  ®.  PHELPS. 

Assumpsit — Taxation  of  Costs. 

In  assumpsit  where  the  recovery  is  less  than  $250, 
the  IV.  P.  record  is  to  be  taxed  by  the  folio,  allowing 
at  the  C.  P.  rate :  the  record  and  the  execution  at 
the  same  sum  in  gross  allowed  by  the  C.  P.  bill, 
without  any  additional  allowance  for  the  greater 
length  of  the  continuances. 

Where  services  are  similar,  in  both  courts,  the 
charges  are  the  same. 

Where  the  service  here  is  unknown  in  the  C.  P., 
the  charge  is  at  the  C.  P.  rate  per  folio. 

A  SSUMPSIT,  and  judgment  for  the  plaint- 
-ii  iff.  The  damages  being  less  than  $250, 
Mr.  Breese,  the  clerk,  refused  to  tax  the  fol- 
lowing items  in  the  plaintiff's  bill  of  costs  : 

1.  Dr.  N.  P.  record,  fol.  4,  and  dr.  con- 

tinuances on  the  same,  fol.   11,  at 

124  cents,        ....         $1.874 

2.  Engrossing    same,    with    pleadings, 

fol.  24,  at  6  cents         -        -        -        1.44 
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These  were  taxed  in  gross,  at  $2.25. 

3.  Dr.  judgment  record,  fol.  4,  at  12i 

cents, 50 

4.  Dr.  entries  on  roll,  after  issue  joined, 

exclusive  of   judgment,    fol.   9.  at 

124  cents,      -  ...       1.374 

5.  Engrossing    judgment,    entries    and 

pleadings,  fol.  24,  at  6  cents,      -        1.44 
This  was  taxed  at  25  cents  in  gross. 

6.  Dr.  testatum  execution,  fol.  6.  at  12^ 

cents,  engrossing  at  6  cents,  seal,  6 
cents,        -  1.18 

Mr.  A.  Sampson  appealed  from  this  taxation. 
He  perceived,  by  a  note  to  the  rules  (Gould's 
ed.  of  1818,  p.  93),  that  under  the  old  Act 
contained  in  Kent  &  Radcliff's  revision  (Vol. 
I.,  p.  529)  no  charge  could  be  taxed,  unless  a 
like  charge,  for  a  like  service,  would  have 
existed  and  been  taxable  in  the  C.  P.;  which 
would  exclude  the  first  two  charges  in  this  bill. 
That  note  stands,  in  the  latest  edition  of  the 
rules,  unrepealed  ;  though  he  conceived  these 
charges  proper,  under  the  new  Act.  (1  R.  L., 
344,  sec.  4.)  The  *phraseology  of  the  [*17  1 
two  Acts  differs,  and  the  old  rule  of  interpre- 
tation is  inapplicable  to  the  last  Act. 

Curia.  This  section  authorizes  you  to  have 
all  necessary  services  taxed,  at  the  C.  P .  rate. 
The  N.  P.  record  is  a  necessary  service,  and 
should  have  been  taxed. 

Mr.  Sampson.  For  the  last  four  charges, 
Mr.  Breese  has  allowed  us  the  C.  P.  charges 
for  a  judgment  and  execution.  Are  we  not 
entitled  to  our  folio  in  these  ? 

J.  A.  Spencer,  amicus  curice.  In  the  C.  P. 
a  general  continuance  is  authorized  by  the 
Statute.  In  this  court  full  continuances  are 
required.  Do  they  not,  then,  come  under  the 
provision  allowing  for  necessary  services  ? 

Mr.  J.  C.  Spencer,  for  the  defendant,  said  that 
as  to  the  judgment  record  and  execution,  the 
Statute  had  established  a  rate  for  the  C.  P., 
but  not  so  as  to  the  N.  P.  record,  for  which 
nothing  ought  to  be  allowed. 

Curia.  The  first  two  items  must  be  allowed 
as  charged,  The  last  four  were  correctly 
taxed  by -the  clerk.  Where  the  recovery,  as 
here,  is  under  $250,  the  charges  for  similar 
services  are  the  same  in  both  courts.  Thus,  a 
capias,  subprena,  judgment  record  and  execu- 
tion are  taxed  at  the  same  in  both  courts.  But 
where  the  service  here  is  unknown  in  the  C. 
P.,  it  is  allowed  for  by  the  folio,  at  the  C.  P. 
rate  of  charge  for  folios  there,  within  the 
clause  of  the  Statute  allowing  for  necessary 
services. 

Rule  accordingly. 

Cited  in— 4  Cow.,  143. 


*POWER  «.  KENT  AND  WHALE Y.  [*172 

Attorney's  Lien  for  Cost* — Agreement  Between 
Defendant  and  Plaintiff's  Attorney. 

Where  the  defendant  had  judgment  upon  demur- 
rer to  some  of  the  counts,  and  had  taken  i*sue  upon 
the  others,  upon  which  he  was  entitled  to  judgment 
as  in  case  of  nonsuit,  the  judgment  upon  demur- 
rer having  disposed  of  the  whole  cause  of  action, 


NOTE.— Attorney's  lien  for  costs— Effect  of  settle- 
ment by  parties.  See  Pinder  v.  Morris,  Col.  &  Cai., 
489,  note. 
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and  the  other  counts  being  inserted  for  mere  form, 
the  defendants'  attorney  having  given  notice  to  the 
attorney  for  the  plaintiff  not  to  make  any  arrange- 
ment with  the  defendant,  which  should  affect  the 
attorney's  claim  for  costs ;  held  that  an  agreement 
between  the  defendant  and  the  plaintiff's  attorney, 
to  put  the  cause  off,  with  a  view  to  settle  a  claim 
between  the  parties,  and  thereby  stay  the  farther 
progress  of  the  suit,  did  not  prevent  the  defendant's 
.attorney-  from  proceeding  to  move  for  judgment, 
as  in  case  of  nonsuit. 

After  actual  notice,  the  parties  have  no  rig-htto 
settle  the  attorney's  costs,  nor  do  any  act  to  obstruct 
his  proceeding  in  the  cause  to  collect  them. 

Citations— 15  Johns.,  405,  407 ;  8  Johns.,  367. 

A  SSUMPSIT  :  1.  On  judgments  in  the 
A  Court  of  C.  P.,  in  Crawford  Co.,  Pa.  2. 
The  money  counts.  A  demurrer  to  the  counts 
upon  the  judgments  had  been  determined  in 
favor  of  the  defendants,  in  Jan.  Term,  1821. 
The  venue  was  laid  in  Madison,  and  issue  of 
non  assumpseruni  joined  on  the  money  counts, 
in  Oct.  Term,  1820.  These  were  shown  to  be 
mere  form,  however,  and  the  whole  cause  of 
action  had  been  disposed  of  by  the  demurrer. 
The  Madison  Circuit  for  1821,  passing  without 
the  cause  being  noticed  for  trial,  the  plaintiff's 
attorney  stipulated  to  try  at  the  next  circuit, 
which  having  passed  without  the  clause  being 
noticed, 

Mr.  D.  Woods  now  moved  for  judgment,  as 
in  case  of  nonsuit. 

Mr.  Stower,  contra,  read  an  affidavit  show- 
ing, that  June  25,  1823,  the  plaintiff's  attorney 
and  the  defendants'  had  agreed,  in  writing, 
that  the  cause  should  not  be  tried  at  the  then 
next  circuit.  This  had  been  done  with  a  view 
to  a  compromise  of  the  suit. 

Mr.  Woods  showed,  by  affidavit,  that,  June 
23,  previous  to  this  agreement,  a  written 
notice  had  been  served  by  the  attorney  of  the 
defendants  on  the  attorney  for  the  plaintiff, 
that  the  costs,  in  case  judgment  finally  passed 
for  the  defendants,  belonged  exclusively  to 
him,  •  the  attorney  for  the  defendants,  and 
•directing  that  no  arrangement  should  take 
place  or  be  made  relative  to  this  suit,  without 
his  approbation  or  consent. 
173*J  *Mr.  Stower.  Although  judgment 
•was  for  the  defendant,  yet  it  was  upon  a  mere 
formal  defect  in  the  proceedings,  and  the  C. 
P.  judgments  remain  legally  and  equitably  due 
from  the  defendants.  The  attorney's  lien,  if 
it  exists,  in  such  a  case  as  this,  cannot  inter- 
fere with  the  equitable  arrangements  of  the 
parties,  and  their  right  to  a  mutual  set-off. 
(Porter  v.  Lane,  8  Johns.,  357  ;  Martin  v. 
Hawks,  15  Id.,  407  ;  Spence  v.  White,  1  Johns. 
Cas.,  102  ;  Hall  v.  Ody,  2  Bos,  &  P.,  28,  the 
opinion  of  Ld.  Ch.  J.  Eldon;  Emden  v.  Darby, 
4  Id.,  22.)  This  court  proceeds  upon  the  rule 
of  the  English  0.  P.,  as  settled  by  the  cases 
last  cited.  Porter  v.  Lane  adopts  the  cases 
cited  from  Bos.  &  P.  The  cases  in  the  K.  B., 
of  Randall  v.  Fuller,  6  T.  R.,  456  ;  Howell  v. 
Harding,  8  East,  362,  and  the  cases  in  this 
court,  of  Cole  v.  Grant,  2  Cai.,  105,  and  Denoy 
v.  Bowyer,  3  Johns.,  247,  are  overruled  by 
Porter  v.  Lane. 

Again  ;  the  cases  in  which  the  attorney  has 
.a  lien  for  costs,  are  those  only  where  they  are 
liquidated  by  a  recovery.  No  case  can  be 
found  going  farther  than  this.  Where  the 
costs  are  thus  liquidated,  if  they  are  paid  to 
the  party,  in  violation  of  a  notice  not  to  pay, 
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I  the  attorney  may  enforce  his  lien  notwithstand- 
ing. (Mitchell  v.  Oldfield,  4  T.  R.,  123;  Pindar 
v.  Morrix,  3  Cai.,  166 ;  1  Tidd.,  287-8  ;  Griffin 
v.  Eylen,  H.  Bl.,  122 ;  Turwin  v.  Gibson,  3 
Atk.,  719.)  The  attorney  has  no  lien,  except 
on  the  final  balance.  (Howell  v.  Harding,  8 
East,  362.)  But  this  cause  is  not  finally  deter- 
mined. The  defendants  admit  the  claim  of 
the  plaintiff,  and  propose  a  settlement.  Shall 
the  attorney  be  allowed  to  interpose  his  claim 
of  costs,  to  prevent  a  settlement,  or  any  steps 
leading  to  it  ?  He  undertakes  upon  the  credit 
of  his  client.  He  must  look  to  him,  and  may 
decline  proceeding,  if  he  is  not  paid  his  costs, 
at  any  stage  of  the  proceeding.  (1  Dunlap, 
79,  and  note;  8  Johns.,  357  ;  Castro  v.  Sennet, 
2  Johns.,  296.) 

In  Martin  v.  Hawks,  15  Johns.,  406-7,  the 
claim  of  the  attorney  was  allowed,  but  Spencer, 
Ch.  J.,  says  :  "  The  question  now  before  the 
court  is  not  whether  the  lien  of  the  attorney, 
for  his  costs,  is  superior  to  the  equity  of  a  de- 
fendant, *who  has  a  matter  of  set-off  [*174 
existing  against  the  plaintiff.  A  different  rule 
has  been  adopted  by  this  court  in  such  a 
case. 

Mr.  J.  C.  Spencer,  in  reply.  The  lien  of  the 
attorney  takes  preference  to  the  equitable  ar- 
rangements of  the  parties,  where  actual  notice 
is  given,  as  in  this  case.  It  is  only  in  the 
absence  of  such  notice  that  they  have  been 
allowed  to  prevail.  This  distinction  is  fully 
established  by  the  case  of  Martin  v.  Hawks,  15 
Johns.,  405.  None  of  the  cases  make  a  dis- 
tinction between  a  judgment  perfected,  or  one 
which  a  party  has  a  right  to  perfect.  The 
claim  is  as  certain,  to  every  legal  intent,  in  the 
latter  case  as  in  the  former  ;  and  it  is  the  same 
in  good  sense.  Here  is  a  judgment  upon  de- 
murrer, the  cost  of  which  have  been  earned 
by  the  attorney.  The  proceeding  to  move  for 
judgment,  as  in  case  of  nonsuit,  is  the  only 
mode  of  enforcing  the  lien.  The  right  of  the 
attorney  arose  upon  the  default  to  notice  the 
cause  for  trial.  He  then  acquired  a  right  to 
perfect  his  judgment  upon  the  demurrer,  and 
to  move  for  and  obtain  a  judgment  as  in  case 
of  nonsuit.  He  gives  notice,  in  violation  of 
which  the  attorney  for  the  plaintiff  tampers 
with  the  defendants,  and  claims  thereby  to 
defeat  the  opposite  attorney's  lien. 

Curia.  The  whole  cause  of  action  is  dis- 
posed of  by  the  demurrer  ;  and  the  question  is 
reduced  to  one  of  costs  alone.  The  attorney 
for  the  defendants  has  a  right  to  be  protected 
against  any  settlement  of  those  costs  between 
his  clients  and  the  plaintiff.  This  is  always 
the  case  when  he  is  entitled  to  costs  against 
the  opposite  party,  and  gives,  as  in  this  in- 
stance, actual  notice  of  his  claim,  at  the  same 
time  forbidding  an  interference  with  it  by  the 
parties.  He  has  a  lien  on  the  costs,  and  stands 
in  the  light  of  an  assignee.  (Martin  v.  Hawks, 
15  Johns.,  405.)  As  no  settlement  can  be 
made,  or  release  given,  after  notice ;  so  no  act 
to  delay  or  obstruct  the  attorney  in  his  remedy 
for  those  costs  will  be  holden  valid.  This  is 
not  inconsistent  with  the  case  of  Porter  v. 
Lane,  relied  upon  in  the  argument.  Here  is 
not  a  question  as  to  setting  *off  these  [*175 
costs  against  other  costs  or  damages,  which 
have  arisen  in  the  cause,  or  in  other  causes 
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between  these  parties.     A  different  rule  pre- 
vails in  such  a  case.     (15  Johns.,  407.) 
Motion  granted. 

Cited  in— 7  Lans,  38 ;  4  Bos.,  673. 


LIVINGSTON  «.  PLATNER. 

Trespass —  When  Treble  Damages  Allowed. 

On  motion  for  treble  damages,  &c.,  under  the  Act 
(sess.  36,  ch.  56,  sec.  29),  the  count  must  be  upon  the 
Statute  :  the  jury  must  find  for  the  plaintiff  gen- 
erally, and  assess  the  single  value  of  the  wood,  &c., 
in  terms: 

Otherwise,  the  court  will  intend  that  the  jury 
found  treble  damages  or  that  the  defendant  brought 
himself  within  the  provisos  of  the  Act. 

HHRESPASS  quare  clausum  fregit,  and  for 
-L  cutting  the  plaintiff's  trees,  contrary  to  the 
form  of  the  Statute,  &c.  On  the  trial  the 
plaintiff  claimed,  and  the  judge  charged  the 
jury  to  find  the  value  of  the  wood  cut.  Ac- 
cording to  the  minutes  of  the  circuit  clerk,  the 
jury  found  for  the  plaintiff  $75  damages  and 
six  cents  costs,  without  saying  single  damages 
or  single  value.  The  postea  was  produced, 
which  was  drawn  up  by  the  attorney  for  the 
single  value,  &c.  The  plaintiff  claimed  the 
value  of  the  wood  cut,  upon  the  trial. 

Mr.  E.  Williams  moved  that  the  damages 
and  costs  be  trebled. 

Mr.  Butler,  contra.  The  Statute  (sess.  36, 
ch.  56,  sec.  29  ;  1  R.  L.,  526)  allows  treble 
damages,  unless  the  defendant  bring  himself 
within  the  exceptions.  [He  read  an  affidavit 
that  the  verdict  was,  in  fact,  as  entered  by  the 
clerk  ;  that  the  jury  did  not  return  a  verdict 
for  single  damages.]  In  Shotwell  v.  Daniels,  8 
Johns.,  341,  the  court  point  out  the  matters 
necessary  to  be  shown  upon  this  application. 
It  should  appear  of  record  that  the  single 
value  alone  is  found  by  the  jury.  They  may, 
for  aught  that  appears,  have  found  treble 
damages,  or  the  defendant  may  have  brought 
himself  within  the  exceptions. 

'  Curia.  To  entitle  him  to  have  the  damages 
and  costs  trebled,  on  motion,  the  plaintiff  must : 
1.  Count  upon  the  Statute.  2.  The  jury  must 
find,  generally,  for  the  plaintiff,  and  assess 
the  single  value  of  the  wood,  <fec.,  cut  or  car- 
ried off,  in  terms.  If  they  do  not  thus  find, 
176*]  we  will  intend  that  they  *have  found 
the  treble  value,  or  that  the  defendant  brought 
himself  within  the  provisos  of  the  Act. 
Motion  denied. 

Cited  in— 25  Wend.,  422;  1 T.  &.  C.,  62:  22  Minn.,  538. 


BROWN  «.  BRISTOL. 

Trespass —  When  Treble  Damages  Allowed. 

To  entitle  to  treble  damages  under  the  Act  (sess. 
36,  ch.  56,  sec.  29),  the  declaration  must  refer  to  the 
Act. 

Citation— 8  Johns..  341. 

rpRESPASS  quare  clausum  fregit,  and  for 
JL  cutting  the  plaintiff's  wood.  The  declara- 
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tion  did  not  say  contra  formam  »tatuti,&c.  A 
verdict  having  been  found  for  the  plaintiff, 

Mr.  E.  Williams,  at  the  same  time  he  moved 
in  the  last  cause,  moved  also  that  the  damages, 
&c.,  be  trebled  in  this. 

Mr.  Sutler,  contra. 

Curia.  The  motion  must  be  denied.  That 
the  declaration  does  not  allude  to  the  Statute  is 
a  decisive  objection.  This  is  essential,  as 
notice  to  the  defendant  of  the  extent  to  which 
the  plaintiff  claims ;  otherwise,  the  former 
cannot  be  prepared  to  narrow  the  claim,  by 
bringing  himself  within  the  provisos  of  the 
Act.  (Shotwell  v.  Daniels,  8  Johns.,  341.) 

Motion  denied. 

Cited  in— 1  T.  &  C.,  62. 


IN  THE  MATTER  OF  PELEG  SHAW. 

Application    to  Set   Aside    Admeasurement   of 
Dower — Service  of  Papers. 

On  application  to  set  aside  the  admeasurement  of 
dower,  under  the  Statute  (1  R.  L.,  60),  it  must  appear 
that  copies  of  the  papers,  upon  which  the  applica- 
tion is  grounded,  have  been  served  upon  the  op- 
posite party. 

MR.  J.  L.  RICHARDSON  moved  to  set 
aside  the  admeasurement  of  dower,  under 
an  order  of  the  surrogate,  upon  the  Statue  (1 
R.  L.,  60). 

Mr.  J.  Plait,  contra,  objected  that  copies  of 
the  papers  upon  which  the  motion  was  granted, 
had  not  been  served  upon  the  opposite  party. 

Mr.  Richardson.  The  Statute  requires  noth- 
ing beyond  the  service  of  notice  specifying  the 
cause  of  complaint,  and  an  intention  to  apply 
to  this  court. 

*Curia.  Copies  of  all  the  papers,  to  [*  1 7  7 
be  used  in  support  of  the  application,  should 
have  been  served.  But  to  save  your  rights,  let 
the  motion  be  continued  to  the  next  term,  the 
requisite  papers,  in  the  meantime,  to  be  served. 

Rule  accordingly. 


JACKSON  v.  WAKEMAN  ET  AL. 

Declaration  Against  Two  or  More  Defendants — 
Separate  Pleas — Application  for  Ifonsuit  by 
One. 

One  of  several  defendants,  though  they  have  sev- 
ered in  their  pleas,  cannot  move  for  judgment  as  in 
case  of  nonsuit. 

Otherwise,  where  the  plaintiff  declares  against 
but  one. 

Citations-2  T.  R.,  257 :  Doug.,  169,  n.  56  ;  2  T.  R., 
257,  n.  a. 

MR.   J.   PLATT,  for  Wakeman,  moved  for 
judgment,  as  in  case  of  nonsuit,  for  not 
going  to  trial  pursuant  to  a  stipulation,  &c. 
Wakeman  and  two  other  defendants  had  ap- 
peared separately  and  pleaded  separately. 

Mr.  A.  Burr,  contra,  objected,  that  the  ap- 
plication should  have  been  by  all  the  defend- 
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ants.     One  of  several  defendants  cannot  move 
for  judgment  as  in  case  of  nonsuit. 

Mr.  Platt.  That  is  where  the  defendants 
have  pleaded  jointly.  Here  they  have  severed, 
and  each  stands  upon  his  own  rights  through- 
out. He  cited  Shawe  v.  Coif  ax,  8  Cai.,  98. 

Curia.  On  looking  into  the  cases,  we  are 
satisfied  that  one  of  several  defendants  cannot 
sustain  this  motion.  That  the  defendants 
sever  in  their  pleas,  does  not  alter  the  case  ; 
though  it  would  be  otherwise,  should  the 
plaintiff  declare  against  one  only.  That  would 
be  an  election  to  proceed  separately,  and 
would,  in  fact,  be  an  action  against  one  de- 
fendant only.  This  was  the  case  in  Roe  v. 
Cock,  2  T.  R.,  257,  and  one  defendant  was 
allowed  to  sign  judgment  of  non  pros.  The 
consequence  of  granting  this  motion,  will  be 
to  put  the  plaintiff  out  of  court  as  to  all  the 
defendants ;  for  we  cannot  nonsuit  as  to  one 
and  retain  the  cause  as  to  the  others.  That  this 
is  so,  was  expressly  decided  in  Powell  v.  White, 
Doug.,  169  ;  Philpot  v.  Mutter,  Id.,  n.  56,  was 
trespass  against  two,  and  one  signed  a  non  pros. 
1  78*]  Buller,  J.,  said,  *"  there  was  a  great 
difference  between  a  nolle  prosequi  and  judg- 
ment of  nonpros.;  for  by  the  latter  the  plaint- 
iff is  put  out  of  court  as  to  all  the  defendants;" 
and  he  held  the  judgment  irregular.  The 
same  distinction  was  held  in  Roe  v.  Cock,  2  T. 
R,  257,  and  in  Butler  v.  Upton,  Id.,  n.  a;  but 
in  both  these  cases,  the  plaintiff  had  proceeded 
against  the  defendants  severally,  which  was 
the  reason  why  the  nonpros,  was  not  set  aside. 
The  motion  for  judgment,  as  in  case  on  non- 
suit, depends  upon  the  same  principle.  ( Vide 
Clement  v.  Grossman,  8  Johns.,  287.) 

Motion  denied. 


MUMFORD  v.  STOCKER. 

Recovery   in  Action  on    Judgment — Perfecting 
Second  Judgment  not  a  Satisfaction  of  First. 

Bringing  debt  upon  a  judgment,  and  recovering 
and  perfecting  a  judgment  thereon  in  another 
court,  is  no  satisfaction  of  the  first. 

The  second  judgment  must  be  satisfied,  in  fact,  to 
warrant  a  motion  for  entry  of  satisfaction  upon  the 
record  in  the  first. 

MR.   N.    P.  TALMADGE,  moved  to    enter 
satisfaction  on  the  judgment  record  in  this 
court,  on   the  ground  that  the  plaintiff  had 
sued,  and  recovered,  and  perfected  a  judgment 
thereon,  in  the  Seneca  C.  P. 
Mr.  Cottier,  contra. 

Curia.  The  motion  must  be  denied.  The 
judgment  of  the  C.  P.  was  not  an  extinguish- 
ment of  the  judgment  here.  Both  debts  are 
of  equal  degree.  Satisfaction  cannot  be  en- 
tered upon  motion,  on  the  ground  of  a  recov- 
ery in  another  court,  until  the  judgment  there 
is,  in  fact,  satisfied.  (Vide  Briggs  v.  Thomp- 
son, 20  Johns.,  294.) 

Motion  denied. 

Cited  in— 20  Wend.,  20 ;  5  Hill,  410 ;  7  Paige,  86 : 
13  N.  Y.,  568 ;  3  Barb.,  641 ;  6  T.  &  C.,  644 ;  2  Duer, 
663 ;  1  Bias.,  352;  2  Paine,  494. 
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*WARNER,  Assignee  &c. ,     [*  1 7  » 

v. 
NORTH  AND  M'KINSTRY. 

Discharge  of  Defendant,  under  Act  Abolishing 
Imprisonment  for  Debt — Not  itself  Notice  to 
Creditor — Suit  on  Bail-bond — Set  aside  only 
on  Payment  of  Costs,  if  Plaintiff  had  not 
Actual  Notice  of  Discharge. 

The  mere  fact  that  the  defendant's  person  is  dis- 
charged under  the  Act  to  Abolish  Imprisonment 
for  Debt  in  Certain  Cases  (sees.  4,  ch.  101),  is  not  of 
itself  notice  to  the  creditor. 

And  if  he  holds  the  defendant  to  bail  without  an 
order,  being  ignorant  of  the  discharge,  a  suit  upon 
the  bail-bond  will  be  set  aside,  only  on  the  terms  of 
paying  the  costs  of  the  suit  and  the  application, 
provided  the  plaintiff  has  no  actual  notice  of  the 
discharge,  till  the  papers  for  the  motion  are  served. 

THE  defendant,  North,  had  obtained  the 
discharge  of  his  person,  under  the  Act  to 
Abolish  Imprisonment  for  Debt  in  Certain 
Cases  (sess.  42,  ch.  101).  The  discharge  was 
dated  Sep.  17,  1819.  He  was  afterwards 
arrested  upon  a  bailable  capais,  for  a  debt  due 
before  the  assignment.  He  suggested  to  the 
sheriff  that  he  had  been  discharged,  notwith- 
standing which  a  bail-bond  was  exacted  and 
taken  ;  and  for  want  of  special  bail,  a  suit  irad 
been  commenced  thereon,  the  capias  wherein 
was  returnable  the  present  term.  Both  the 
plaintiff  and  his  attorney  were,  in  fact, 
ignorant  of  the  discharge,  and  so  continued 
till  notice  of  the  motion.  On  these  facts, 

Mr.  C.  E.  Clark  moved  to  set  aside  the  pro- 
ceedings in  the  bail-bond  suit. 

Mr.  C.  P.  Kirkland,  contra.  Our  proceed- 
ings have  been  regular.  The  defendant  has 
incurred  the  penalty  of  a  bail-bond  suit,  by 
not  giving  us  notice  of  his  discharge.  The 
notice  to  the  sheriff  ought  not  to  affect  us. 

Mr.  J.  L,.  Spencer,  in  reply,  said  it  was  wor- 
thy of  consideration,  whether  the  defendant's 
discharge,  like  all  proceedings  in  rem,  was  not 
to  be  deemed  notice  to  the  world.  If  so,  the 
creditors  are  bound,  at  their  peril,  to  notice  it; 
and  if  they  wish  bail,  to  obtain  an  order  for 
the  purpose.  The  Statute  provides  that  the 
discharge,  or  the  record  thereof,  shall  be  suffi- 
cient authority  to  the  sheriff  for  discharging 
the  debtor,  on  his  indorsing  his  appearance  ; 
provided  that  nothing  therein  contained  shall 
prevent  any  court  of  record,  or  any  judge  of 
such  court,  in  vacation,  from  directing  the 
debtor  to  be  held  to  bail,  on  mesne  process,  in 
cases  of  fraud.  Unless  the  discharge  is  to 
operate  as  constructive  notice,  it  is  difficult  to 
conceive  how  this  provision  is  to  be  carried 
into  effect.  The  sheriff  cannot  know  how  the 
discharge  affects  the  plaintiff's  demand.  The 
writ  does  not  show  when  the  claim  arose.  It 
*may,  for  aught  that  appears  upon  the  [*18O 
process,  have  arisen  after  the  assignment  :  or 
some  other  collateral  matter  may  exist,  taking 
the  debt  without  the  operation  of  the  discharge. 
The  sheriff  must  yield  implicit  obedience  to 
the  writ,  which  is  his  only  guide. 

Curia.  The  mere  fact  of  the  discharge, 
without  its  production,  is  not  notice  to  the 
plaintiff,  or  the  sheriff .  If  the  plaintiff  knows 
of  its  existence,  and,  notwithstanding,  holds 
the  defendant  to  bail,  without  a  previous  order 
he  would  be  punishable  for  the  irregularity. 


180 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1823 


But  the  proceedings  of  the  plaintiff,  in  this 
instance,  have  arisen  from  the  silence  of  the 
•defendant ;  and  he  has  misled  the  plaintiff 
.still  farther,  by  giving  a  bail-bond  to  the  sher- 
iff. He  ought  to  pay  the  costs  which  the 
plaintiff  has  incurred  through  this  fault.  Let 
the  proceedings  in  the  bail-bond  suit  be  set 
aside,  on  paying  the  costs  of  the  suit,  and  of 
this  application. 
Rule  accordingly. 

Cited  in— H.  &  D.,  374. 


LUCY  ALLAN,  Widow  of  EBENEZER  ALLAN 

v. 
SMITH. 

Action  for  Dower — Pleading. 

Count  in  dower,  unde  nihil  habet. 

General  im  parlance. 

1.  Plea,  that  the  husband  aliened  in  his  lifetime ; 
and  tout  temps  pris,  Ac.,  as  to  part,  &c. 

2d.  And  as  to  the  residue,  non-tenure,  &c. 

And  as  to  that,  prays  judgment  of  the  writ,  &c. 

3d.  Ne  unques  decouple  en  loyal  matrimonie. 

Plea  of  non-tenure  was  verified  by  affidavit, 

A  plea  of  alienation,  and  tout  temps  pris,  under 
the  Statute  (sess.  29,  ch.  IfW,  sec.  1;  1  R.  L.,  60),  may 
be  pleaded  after  a  general  imparlance. 

So  of  non-tenure,  et  semble,  that  since  the  Statute 
allowing:  the  defendant  to  plead  several  pleas,  one 
of  them  being:  pleadable  after  imparlance,  would 
•draw  after  it  others,  which  may,  therefore,  be 
pleaded  after  imparlance:  thoug-h  standing  alone, 
they  would  be  pleadable  only  before. 

Ne  unques  accoupte,  and  alienation,  with  tout 
temps  pris,  may  be  pleaded  together. 

Citations— 2  Johns.,  484  ;  Booth,  36. 

TiECLARATION,  in  dower,  undenihtthabet, 
\)  for  "one  third  part  of  7  messuages,  7 
barns,  7  stables,  7  gardens,  7  orchards,  100 
acres  of  land,  100  acres  of  arable  land,  100 
-acres  of  meadow  land,  100  acres  of  pasture 
laud,  100  acres  of  woodland,  and  100  acres  of 
land  covered  with  water,  with  the  appurte- 
nances, in  the  town  of  Gates,  in  the  County  of 
Monroe." 

General  imparlance  from  Jan.  to  May  Term 
last,  when  the  following  pleas  were  inter- 
posed : 

"  And  the  said  Silas  Smith,  by  Charles  G. 
Troup,  his  attorney,  comes,  and,  as  to  part  of 
the  100  acres  of  land,  with  the  appurtenances, 
in  the  demand  aforesaid,  above  specified,  says, 
that  the  said  part  of  the  100  acres  of  land,  with 
the  appurtenances,  was  a  part  of  a  tract  of  100 
acres,  which  the  said  Ebenezer,  late  husband 
of  the  said  Lucy,  in  his  lifetime,  to  wit :  on 
the  21st  day  of  Mar.,  A.  D.  1792,  at  Gates, 
aforesaid,  by  his  certain  deed,  which  the  said 
181*]  Silas  sealed  *with  the  seal  of  the  said 
Ebenezer,  here  in  court  doth  bring  (the  date 
whereof  is  the  day  and  year  aforesaid),  in 
consideration  of  the  sum  of  £500  current 
money  of  the  State  of  N.  Y. ,  convej'ed  with 
the  appurtenances,  to  Benjamin  Barton,  and 
to  his  heirs  and  assigns  forever,  as  by  the  same 
deed  more  fully  appears ;  and  that  since  the 
said  conveyance,  the  said  part  of  the  said  tract 
has  been  laid  out  into  village  lots  and  pieces 
of  ground,  forming  part  of  the  village  of 
Rochester  ;  and  the  said  part  of  the  said  tract 
of  100  acres,  is  distinguished  on  a  map  of  part 
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of  said  village  of  Rochester,  made  by  Nathan- 
iel Rochester,  and  annexed  to  a  certain  deed 
of  conveyance,  to  which  Charles  Carrol,  Will- 
iam Fitzhugh  and  the  said  Nathaniel  Roch- 
ester are  parties,  and  bearing  date  the  13th 
day  of  Aug.,  A.  D.  1817,  and  which  deed  and 
map  are  recorded  in  the  clerk's  office  of  the 
County  of  Monroe,  as  lots  numbered  in  the 
said  maps  respectively,  with  the  numbers  82, 
33,  51  and  89,  and  contain,  each  lot,  about  one 
fourth  of  an  acre  of  ground  ;  and  that  the  said 
part  of  the  said  tract  has  greatly  risen  in  value 
since  the  conveyance  of  the  said  tract  as  afore- 
said, to  wit :  to  the  value  of  $2,000  ;  and  great 
and  valuable  improvements  have  been  made 
upon  it,  to  wit :  to  the  value  of  $8,000  ;  and 
the  said  Silas  avers  that  from  the  death  of  the 
said  Ebenezer,  late  husband  of  the  said  Lucy 
Allan,  he.  the  said  Silas,  hath  always  been 
ready,  and  still  is  ready,  to  render  to  the  said 
Lucy  her  dower  of  the  same,  according  to  the 
value,  state  and  condition  thereof,  at  the  time 
of  the  alienation  and  conveyance  aforesaid,  by 
the  said  Ebenezer,  to  the  said  Benjamin,  and 
rendereth  the  same  here  in  court  to  the  said 
Lucy  ;  and  this  he  is  ready  to  verify,  &c. 

And  as  to  7  messuages,  7  barns,  7  stables,  7 
gardens,  7  orchards,  and  residue  of  the  said 
100  acres  of  land  ;  and  as  to  100  acres  of  arable 
land,  100  acres  of  meadow  land,  100  acres  of 
pasture  land,  100  acres  of  wood  land,  and  100 
acres  of  land  covered  with  water,  with  the  ap- 
purtenances.in  the  said  demand  specified, he  t  he 
said  Silas  says,  that  the  said  Silas  cannot  render 
to  the  said  Lucy  her  dower  thereof,  or  any  part 
thereof,  because  he  saiththathe,  the  said  Silas, 
is  not,  nor  on  the  day  of  the  commencement  of 
the  said  suit  *of  the  said  Lucy,  or  at  [*182 
any  time  since,  has  been  tenant  thereof,  or  of 
any  part  thereof,  as  of  the  freehold  ;  and  this 
he  is  ready  to  verify  ;  wherefore,  as  to  the  said 
7  messuages,  7  barns,  7  stables,  7  gardens.  7 
orchards,  and  residue  of  the  said  lands,  he 
prays  judgment  of  the  said  writ,  &c. 

And  the  said  Silas  for  further  plea  in  this 
behalf,  by  leave  of  the  court  here  first  had  and 
obtained,  says  that  the  said  Lucy  ought  not 
to  have  her  dower  in  this  behalf,  as  having 
been  the  wife  of  the  said  Ebenezer,  deceased, 
because  he  says  that  the  said  Lucy  never  was 
accoupled  to  the  said  Ebenezer,  deceased,  in 
lawful  matrimony,  and  this  the  said  Silas  is 
ready  to  verify  ;  and  therefore  he  prays  judg- 
ment, if  the  said  Lucy  ought  to  have  her 
dower  of  the  messuages,  barns,  stables,  gar- 
dens, orchards,  and  lands  aforesaid,  with  the 
appurtenances. 

CHARLES  G.  TROUP,  Atty.  for  Tenant. 
NAT.  W.  HOWELL,  of  Counsel." 

The  plea  of  non-tenure,  being  a  dilatory 
plea,  was  verified  by  affidavit  pursuant  to  law 
(sess.  36,  ch.  56,  sec.  23;  1  R.  L.,  524),  thus  : 

"  Silas  Smith,  of  the  village  of  Rochester, 
in  the  County  of  Monroe,  merchant,  maketh 
oath  and  saith,  that  the  plea  of  non-tenure, 
hereunto  annexed,  is  true  in  substance  and 
fact." 

It  appeared  by  an  affidavit  on  the  part  of  the 
tenant,  that  the  declaration  was  intended  to 
embrace  100  acres,  a  part  of  the  present  village 
of  Rochester,  now  possessed  by  a  great  num- 
ber of  persons,  worth  a  large  sum  of  money, 
which  Allan,  the  reputed  husband  of  the 
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demandant,  aliened  in  his  lifetime  for  the  con- 
sideration of  £500  N.  Y.  currency,  then  being 
the  fair  value  (A.  D.  1792).  The  tenant,  at  the 
commencement  of  the  suit,  owned  four  village 
lots,  amounting  to  one  acre  only,  being  a  part 
of  the  said  100  acres  ;  the  said  1  acre  being 
now  worth  about  $12,000,  but  which  he  bought 
at  less  than  $400 ;  that  the  plea  of  ne  unques 
Decouple  would  probably  involve  some  nice 
questions  of  law,  but  his  chief  dependence 
was  on  the  plea  of  non-tenure  and  alienation, 
with  tout  temps  pris,  &c. 

18J5*]  *Mr.  C.  M.  Lee  now  moved  to  set 
aside  the  pleas  of  tout  temps  pris  and  non- 
tenure. He  said  :  1st.  That  great  strictness  is 
necessary  as  to  the  time  of  pleading  tout  temps 
pri*.  It  cannot  be  pleaded  except  by  the  heir 
or  alienee  of  the  husband  ;  for,  as  every  other 
person  comes  in  after  the  husband's  death,  he 
cannot,  for  that  reason,  say  tout  temps  pris. 
<2  H.,  4,  7;  Br.  tout  temps  pris,  pi.  34;  Vin. 
Abr.,  Dower,  M,  a,  pi.  13 ;  20  Vin.  tout  temps 
pris,  B,  pi.  2.)  Again  ;  it  is  agreed  in  all  the 
books,  that  this  plea  cannot  be  interposed  after 
any  kind  of  imparlance.  The  reason  is  plain. 
An  imparlance  is  for  time  to  answer,  because 
the  party  is  not  ready.  Yet,  by  this  plea,  he 
comes  in  and  says  that  he  is  ready,  in  direct 
contradiction  to  what  he  has  before  said  in 
terms :  thus  introducing  a  palpable  contradic 
tion  upon  the  record.  And  this  is  pleaded, 
too,  not  after  a  special  or  a  general  special 
imparlance,  but  after  a  general  imparlance, 
which  narrows  the  defendant  down  to  the 
least  latitude,  in  the  selection  of  his  pleas.  It 
it  could  be  pleaded  after  any  other  imparlance, 
it  is  certainlv  inadmissible  after  a  general  one. 
He  referred"  also,  to  2  Jac.  L.  D.,  322,  tit- 
Dower,  5  ;  'Id.,  174,  title,  Pleading.  I,  1,  3,  4  ; 
Co.  Litt.  *  32  b.  An  imparlance  estops  the 
tenant,  in  an  action  of  dower,  to  say  tout  temps 
pris.  (5  E.,  4,  141  ;  Br.  tout  temps  pris,  pi. 
27  ;  20  Vin.  tout  temps  pris,  B,  pi.  5.)  Indeed, 
this  has  never  been  controverted  in  any  case. 
Nor  can  the  oldness  of  these  authorities  be 
objected  against  us  ;  for  the  reason  of  the  law 
still  exists,  in  its  full  force.  The  plea  is  out 
of  time,  is  frivolous,  and  altogether  inadmissi- 
ble upon  the  face  of  the  record  :  and  a  motion 
is  the  proper  course  to  set  it  aside.  We  ought 
not  to  have  resorted  to  a  demurrer,  which  does 
not  draw  in  question  the  time  of  pleading,  but 
the  goodness  of  the  plea  itself. 

2.  The  plea  of  non-tenure  is  to  a  part  only 
of  the  land.  Considered  in  itself,  it  is,  for  that 
184*]  reason,  frivolous.  Tout  *temps  pris 
being  disposed  of,  non-tenure  stands  alone ; 
and  there  is  no  proposition  better  settled  than 
that  a  plea  which  professes  to  be,  and  is,  in 
fact,  SOL  answer  to  but  part,  is  a  nullity.  Be- 
sides, this  plea  is  altogether  inconsistent  with 
that  of  ne  unqms  decouple. 

Mr.  J.  Platt,  contra.  The  consequences  will 
be  most  serious  to  this  tenant,  if  he  is  to  be  cut 
short  of  these  two  pleas.  At  common  law,  the 
widow  was  dowable  of  one  third  of  the  hus- 
band's lands.  By  the  action  of  dower  she 
obtained  seisin  of  her  interest,  and  the  process 
stopped  there  :  she  recovered  no  damages. 
But  by  the  Statute  of  Merton  (20  H.,  3,  ch.  1, 
adopted  in  1  R.  L..  57,  sec.  2),  she  is  now  to 
recover  damages  from  the  death  of  the  hus- 
band, if  he  dies  seised.  And  on  a  judgment  by 
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default,  or  an  issue  of  ne  unques  accouple,  the 
demandant  may  then  (as  appears  by  the  en  tries) 
suggest  the  husband's  seisin  at  his  death,  and 
the  jury  are  to  assess  full  damages,  including 
the  mesne  profits  from  that  time  ;  and  this  for 
the  whole  of  the  laud  demanded,  provided  we 
lose  our  plea  of  non-tenure.  (Saund.,  44-5, 
n.  4;  Id.,  330;  1  Lill.  Ent.,  269;  Booth  on 
R.  A.,  168-9;  Rast.  Eut.,  238  a,  b;  Bull.  N. 
P.,  116-17,  Doct.  &  Stud.,  Dialogue,  2  ch. 
13  ;  Co.  Lilt.,  32  b;  2  Sell..  210.)  Then  comes 
the  Act  of  Apr.  7,  1806  (1  R.  L..  60).  The  1st 
section  of  this  Statute  provides  that  dower 
shall  be  assigned  according  to  the  value  of  the 
land,  at  the  time  of  the  alienation.  This  intro- 
duces a  new  rule,  varying  the  rights  of  the 
parties.  At  common  law,  the  inherent  rise  of 
the  property  in  value  was  disregarded  ;  though 
otherwise  of  artificial  improvements  ;  and  in 
England,  this  rise  still  inures  to  the  benefit  of 
the  widow.  (Dorchester  v.  Coventry,  ll.Tohns., 
510.)  Here  is  a  sale  for  £500,  of  lands  on. 
which  a  large  village  has  arisen.  We  have 
purchased  a  single  acre  ;  yet,  deprived  of  these 
pleas,  we  are  made  to  respond  in  damages  for 
one  third  of  the  whole. 

Our  first  answer  to  this  motion  is,  that  the 
demandant  should  have  demurred.  The  court 
ought  not  to  decide  a  question  so  imrhensely 
important  as  this,  in  a  summary  wav,  upon 
affidavit  and  motion.  Beside,  the  want  of  that 
*deliberation  due  to  the  question  here,  [*185 
we  are  in  this  form  deprived  of  all  chance  to 
appeal.  Humphrey  v.  Phinney,  2  Johns.,  484, 
presents  a  similar  case.  The  third  plea  there, 
was  an  alienation,  &c.,  and  tout  temps  pris. 
There  was  also  a  plea  of  ne  unques  accouple. 
In  that  case  the  question  came  up,  as  it  should 
do  here,  upon  demurrer.  The  third  plea  was 
holden  good  ;  nay,  that  it  was  absolutely  nec- 
essary to  resort  to  such  a  plea,  in  order  to  give 
effect  to  the  Statute  cf  1806.  This  plea  is  un- 
known to  the  British  books.  There  is  no  prec- 
edent or  principle  there  which  warrants  it. 
True  it  is  said  by  Kent,  Ch.  J.,  in  that  case, 
that  this  Statute  was  in  affirmance  of  the  com- 
mon law.  But  there  is  no  precedent  for  such 
an  assertion ;  and  Park  on  Dower,  257,  ex- 
pressly contradicts  it. 

This  is  not  a  plea  in  abatement.  In  Hum- 
phrey v.  Phinney  it  is  treated  throughout  as  a 
plea  in  bar.  Dolfv.  Basset,  15  Johns.,  22,  fol- 
lows up  the  same  principle.  "It  has  been  set- 
tled," say  the  court  (p.  23),  "that  dower  is  to 
be  taken  according  to  the  value  of,  the  lands 
at  the  time  of  the  alienation.  (2  Johns.,  484  ; 
11  Id.,  510.)  But  in  what  manner,  and  at 
what  time,  that  value  is  to  be  ascertained,  has 
not  been  decided.  It  i«  barely  hinted  at  in  the 
case  of  Humphrey  v.  Phinney,  2  Id.,  484,  and 
the  books  do  not  furnish  us  with  much  light 
on  the  subject.  As  it  is  an  inquiry  growing, 
in  some  measure,  out  of  the  Statute,  the  court 
has  an  unquestionable  right  to  adopt  such 
practice  as  shall  seem  most  expedient." 

Here,  then,  is  a  new  plea,  arising  from  a 
new  principle,  steering  clear  of  the  ancient 
books,  which  have  been  cited  ;  and  calling 
upon  the  court  to  adjust  it  to  the  rights  of  the 
parties,  and  adapt  their  practice  accordingly. 
It  is  sui  generis,  and  the  old  authorities  do  not 
apply.  The  rule  relied  upon  is  in  Booth,  36, 
"that  after  a  general  imparlance,  no  plea  to 
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the  writ  is  to  be  received."  He  cites  Keilw., 
98  6,  and  Palm.,  808.  On  the  same  page  he 
says  that  im parlances  are  merely  days  of 
grace;  and  \nHaviland  v.  Bond,  4  Johns-. , 
309,  it  is  decided  that  it  a  matter  of  course  to 
grant  a  special  imparlance  to  the  next  term. 
Nothing  can  be  said  against  it.  That  the  im- 
186*]  parlance  *was  not  special,  is  a  mere 
slip.  Will  the  court  enforce  this  error?  They 
will  rather  amend  the  imparlance  by  turning 
it  into  a  special  one. 

But  it  is  said  that  tout  temps  pris  cannot  be 
pleaded  after  any  imparlance.  This  might  be 
true,  if  the  plea  stood  alone.  It  would  then 
be  a  mere  confession,  and  give  judgment  to 
the  plaintiff.  This  is  not  our  case.  Impor- 
tant questions  of  law  may  arise,  and  be  litiga- 
ted, under  this  plea.  It  is  unlike  the  English 
plea  of '  tout  temps  pris,  alone.  It  is  a  com- 
pound special  plea.  As  to  a  small  part,  it  is 
a  plea  of  confession.  As  to  the  residue,  it  con- 
tests very  important  rights.  The  courts  are 
more  liberal  now  than  formerly,  in  admitting 
pleas  of  this  nature.  Tender,  in  personal  ac- 
tions, may  now  be  pleaded  after  imparlance. 
(1  Saund.",  33,  n.  2 ;  Noone  v.  Smith,  1  H.  Bl., 
369  ;  Kilwick  v.  Maidman,  1  Burr.,  59.)  If  this 
will  be  allowed  in  a  plain  personal  action,  will 
not  the  court  extend  the  same  indulgence  to 
real  actions,  which  are  dfficult  and  abstruse  ? 
Rules  of  practice  differ  from  statutes,  or  the 
common  law.  They  are  flexible  and  should 
be  applied  to  circumstances,  and  to  promote 
fairness  and  justice.  A  case  of  hardship  or 
severity  will  be  relieved  against.  The  rule 
may  be  tempered  to  suit  the  case. 

These  pleas  are  properly  joined.  None  of 
the  authorities  cited  against  us,  are,  since  the 
Stat.  of  Ann,  allowing  double  pleading;  and 
which  Statute  we  have  adopted.  (1  R.  L., 
519.)  This  matter  was  pleaded  double  in 
Humphrey  v.  Phinney,  and  passed  without  ob- 
jection. 

Mr.  Oakley,  in  reply.  The  tenant  sets  up 
surprise,  and  complains  of  severity  in  the 
rules  which  we  seek  to  enforce  against  him, 
while  his  plea  is  a  nullity  on  the  face  of  it. 
He  pleads  tout  temps  pris,  without  showing  any 
color  of  right  in  himself  to  plead  in  this  man- 
ner. He  shows  the  title  in  Barton,  and  leaves 
it  there  ;  thus  admitting  that  he  has  no  right 
to  assign  dower. 

The  question,  whether  the  plea  is  in  season, 
rests  merely  upon  authority.  There  is  no  dif- 
ference, in  this  respect,  between  this  plea 
under  our  Statute  and  at  common  law.  The 
only  difference  is  in  the  effect.  Under  the 
former,  it  confesses  the  right  of  action,  for  the 
187*]  value  of  the  land,  at  the  *time  of  the 
alienation.  At  the  common  law  the  action 
was  confessed  without  regard  to  the  value. 
The  imparlance  falsifies  the  plea  in  both  cases, 
by  showing  that  the  tenant  has  not  always 
been  ready.  It  is,  in  both  cases,  with  a  view 
to  consider  of  a  defense  to  the  action  ;  not 
whether  the  tenant  has  always  been  ready  to 
assign,  and  surrender  the  subject  of  the  suit. 
In  Burden  v.  Burdcm,  1  Salk.,  252,  it  was  de- 
cided that  detinue  of  charters  cannot  be  plead- 
ed after  imparlance.  This  is  a  plea  in  bar, 
and  goes  to  the  merits ;  yet  no  indulgence  is 
shown  in  that  case,  and  none  is  due  to  the  ten- 
ant here.  This  motion  presupposes  the  plea 
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to  be  valid,  independent  of  the  imparlance, 
and  seeks  to  set  it  aside  as  too  late.  We  can- 
not demur  upon  this  ground.  It  is  the  proper 
subject  of  a  motion  to  set  the  plea  aside.  It 
is  irregular. 

Ne  unques  decouple  is  inconsistent  with  the 
first  plea,  and  ought,  therefore,  to  be  stricken 
out.  The  tenant  cannot  say  tout  temps  pris, 
and  yet  ne  unques  accouple.  The  record 
would  be  absurd  upon  the  face  of  it.  Judg- 
ment for  the  demandant  follows  necessarily, 
from  the  first.  But  the  tenant  is  allowed  to  go 
to  trial,  and  obtain  a  judgment  on  the  second, 
against  the  demandant.  The  Statute  of  double 
pleading  never  mear\t  to  sanction  such  gross 
absurdity.  It  is  like  pleading  the  general  is- 
sue, and  giving  a  cognovit  upon  the  same  mat- 
ter on  the  same  record.  The  case  of  Hum- 
phrey v.  Phinney  arose  upon  a  demurrer  to  the 
plea.  It  was  not  a  question  as  to  the  time  of 
pleading,  or  the  consistency  of  the  several 
pleas. 

Curia.  There  is  an  apparent  inconsistency 
between  these  pleas  ;  and  indeed,  this  is  the 
case  in  almost  every,  instance,  under  the  Stat- 
ute, where  the  tenant  pleads  several  matters  of 
defense  upon  the  same  record.  This  is  gener- 
ally allowed  as  a  matter  of  course ;  and,  to- 
show  the  propriety  of  the  practice,  in  this 
case,  special  reasons  are  assigned,  by  affidavit, 
why  the  plea  of  ne  unques  accouple  should  be 
retained.  The  plea  of  non-tenure  may  be  in- 
terposed after  an  imparlance  (Booth,  36) ;  but 
it  is  objected  that  the  plea  of  tout  temps  pris 
being  irregular  and  void,  this  plea  of  non-ten- 
ure is  *lef t  to  stand  for  a  part,  and  is,  [*  1 88 
therefore,  a  nullity.  This  begs  the  question 
upon  the  plea  of  tout  temps  pris  ;  and  it  is  nec- 
essary to  decide  upon  its  admissibifity,  before 
the  objection  to  the  plea  of  non-tenure  can  be 
entertained  ;  because,  taken  collectively,  they 
are  an  answer  to  the  whole  cause  of  action. 
There  is  here  a  peculiar  fitness  in  the  plea  of 
non-tenure.  The  demandant  goes  for  her 
dower  in  100  acres.  The  tenant  says,  that 
dower  is  demandable  of  him  in  the  one  hun- 
dredth part  only  ;  and  he  must,  for  his  own 
safety,  disclaim  as  to  all  but  the  one  acre.  The 
great  question,  then,  is  upon  the  plea  of  tout 
temps  pris.  To  this  the  objection  is,  that  be- 
ing after  a  general  imparlance,  it  is  thus  falsi- 
fied— the  imparlance  being  inconsistent  with 
the  nature  of  the  plea.  Such  is,  doubtless, 
the  English  doctrine.  But  there  the  widow 
is  entitled  to  one  third  of  the  land,  at  its  en- 
hanced value,  with  everything  attached  to  it, 
except  artificial  improvements.  Our  Statute 
adopts  a  different  rule.  Where  the  husband 
has  aliened  in  his  lifetime,  it  gives  dhly  the 
value  of  one  third  of  the  land  at  the  time  of 
the  alienation.  Hence  arises  the  necessity  of 
pleading  the  alienation,  and  averring  tout 
temps  pi-is.  Humphrey  v.  Phinney,  cited  by 
the  counsel  for  the  tenant,  takes  this  view  of 
the  subject  ;  and  in  our  opinion,  substantially 
disposes  of  this  question.  The  court  there 
say,  "the  plea  is  proper,  in  order  that  the  de- 
mandant may  be  obliged  to  take  her  judgment 
specially,  according  to  the  tender  ;"  that  is  to 
say,  the  plea  of  tender,  by  which  the  tenant 
says,  "I  am  ready  to  give  you  the  land,  at  its 
value  when  aliened."  This  is  the  language  of 
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the  plea.  Again ;  the  court  say,  if  this  mode 
of  pleading  is  not  adopted,  "the  general  judg- 
ment that  the  demandant  recbver  seisin  of  one 
third  part  of  the  premises,  according  to  the 
count,  might,  perhaps,  preclude  the  tenant 
from  the  benefit  of  the  valuation  for  which  he 
contends."  Thus,  instead  of  the  old  technical 
plea,  we  have  a  qualified  tout  temps  pris, 
framed  by  our  own  pleaders,  for  the  purpose 
of  giving  effect  to  this  new  statute  :  a  plea 
frequently  involving  imporant  rights,  and  in- 
troducing a  defense  which  sinks  the  demand- 
ant's claim  from  a  large  sum  to  a  mere  trifle. 
There  would  seem  to  be  no  reason  for  applying 
the  ancient  striclness  as  to  time,  applicable 
1 89*]  *to  a  plea  of  mere  confession,  to  one 
which  thus  questions  a  material  part  of  the  de- 
mand. The  reason  of  the  rule  ceases.  Time, 
by  imparlance,  is,  in  fact,  necessary,  as  for  any 
other  plea.  Besides,  to  make  this  defense  com- 
plete, this  plea  must  accompany  that  of  non- 
tenure, which  may  be  pleaded  after  impar- 
lance. Each  standing  alone,  would  be  an 
answer  to  part  only.  And  indeed,  it  is  doubt- 
ful whether  an  answer  to  this  objection  is  not 
to  be  deduced  from  the  Statute  of  double 
pleading.  Some  of  these  pleas  being  plead- 
able  after  imparlance,  would  seem  to  draw 
the  others  after  them,  though  strictly  plead- 
able  only  before.  The  pleas  must  all  be  put 
in  at  the  same  time  ;  and,  for  that  reason,  per- 
haps, ought  to  be  placed  on  the  same  footing, 
as  to  the  time  of  being  pleaded. 
Motion  denied. 

Cited  in-10  Wend.,  532 ;  7  N.  Y.,  207. 


THE  PEOPLE 

v. 

M'DONALD    &   DOBBS,    Impleaded    with 
SARAH  HAVILAND. 

THE  SAME  *.  THE  SAME. 

Amendment  of  Record  —  Consolidation  of  Actions 
on  Administrator's  Bond  by  same  Plaintiff  — 
Assignment  for  Breach  of  Failure  to  File  In- 
ventory —  Struck  out  When  —  Security  for  Costs 
—  Collection  of  Costs. 

Record  amended  where  by  mistake  the  judgment 
was  drawn  de  bonis  propriis,  whereas  it  should  have 
been  de  bonis  intestatoris,  si,  &c.,  et  de  bonis  propriis, 
si  non,  &c. 

Where  two  actions  were  brought  upon  an  admin- 
istration bond  under  the  Statute  (vide  1  R.  L.,  447), 
to  recover  two  several  claims  in  favor  of  the  same 
plaintiff,  the  court  ordered  them  to  be  consolidated. 

And  in  such  an  action,  assigning  for  breach  the 
not  filing  an  inventory,  &c.,  within  six  months, 
where  ft  is  riot  shown  that  the  relator  suffered  any 
injury  from  the  omission,  is  improper;  and  such  an 
assignment  was  ordered  to  be  stricken  out  of  the 
declaration. 

The  relator  being  within  the  jurisdiction  of  the 
court,  proceedings  on  his  part  will  not  be  stayed  till 
security  for  costs  are  filed. 

The  collection  of  the  costs  against  him  may  be 
enforced  by  attachment. 


were  separate  actions  of  debt,  on  the 
J-  same  administration  bond.  The  bond  was 
given  by  M'Donald  &  Dobbs,  as  sureties  of 
Sarah  Haviland,  administratrix,  &c.,  of  John 
Haviland,  deceased,  pursuant  to  the  Act.  (  Vide 
1  R.  L.,  447.) 
Co  WEN  1. 


The  defendant,  having  appeared  in  each 
action,  the  plaintiffs  declared  ;  and  one  breach 
in  both  declarations,  was  the  not  filing  an 
inventory  within  the  six  months  allowed  by 
the  bond. 

The  declaration  in  the  first  suit  farther  set 
forth,  that  Sarah  Haviland,  as  administratrix, 
had  prosecuted  an  action  of  assumpsit,  against 
one  Bannen,  wherein  judgment,  as  in  «ase  of 
nonsuit,  for  not  bringing  the  same  to  trial,  had 
been  rendered  against  bor.  It  then  set  forth 
a  judgment  and  executic.i  de  bonis  intestatoris, 
et  si  non,  &c.,  and  a  return  of  nutta  bona. 

*In  the  second  suit,  the  declaration  [*19O 
set  forth  that  she  had  brought  trover,  as  ad- 
ministratrix, against  Bannen,  the  conversion 
being  laid  after  the  granting  of  administration, 
wherein  there  was  a  verdict  and  judgment 
against  her ;  with  the  like  judgment,  execu- 
tion and  return,  as  in  the  other  suit.  But  the 
truth  was,  that,  through  a  clerical  mistake, 
the  records  in  both  suits  were  drawn  of  a  judg- 
ment as  against  an  administratrix,  de  bonis  pro- 
priis, absolutely,  without  first  inserting  the 
usual  conditional  clause,  de  bonis,  intestatoris, 
si,  &c.,  so  that  in  both  actions  there  was  a  vari- 
ance between  the  declaration  and  record.  The 
surrogate  certified  that  he  had  ordered  the 
prosecution  of  the  bond,  on  the  supposition  that 
the  judgments  were  de  bonis,  intestatoris,  si,  &c. , 
and  would  not  have  done  so,  merely  because 
the  inventory  was  not  filed  within  the  six 
months,  as  no  substantial  injury  was  pretended 
from  the  omission  ;  and  there  was  one,  in  fact, 
filed  shortly  after.  There  were  two  counts  in 
each  declaration.  The  first  count,  in  both 
declarations,  was  for  the  same  cause  of  action, 
viz.  :  for  not  filing  the  inventory,  &c.,  and  the 
costs  in  the  action  of  assumpsit.  The  second 
count  was  in  one  declaration,  for  not  filing 
the  inventory,  &c.,  and  for  the  costs  in  the 
action  of  assumpsit.  In  the  other,  it  was  for 
not  filing  the  inventory,  &c.,  and  for  the  costs 
in  the  action  of  trover. 

Mr.  D.  S.  Jones  moved  that  these  causes,  or 
one  of  them,  be  discontinued,  or  permanently 
stayed,  or  that  the  first  count  in  both,  or  one 
of  the  declarations,  be  stricken  out  ;  that,  in 
such  counts  as  are  retained,  all  the  breaches 
assigned  for  not  filing  the  inventory  be  stricken 
out ;  or  that  all  proceedings  in  both  suits  be 
stayed  till  security  for  costs  be  paid  ;  or  for 
such  other  rule,  &c. 

He  urged  : 

1.  That  the  suits  ought  to  be  discontinued. 
In  The  People  v.  Duncan,  1  Johns.,  311,  this 
court  decided,  that  in  a  suit  improperly  brought 
upon  one  of  these  bonds,  they  will  interfere, 
and  correct  the  abuse  in  a  summary  manner! 
The  judgments  are  simply  de  bonis  propriis,  and 
they  were  properly  so.  One  was  a  judgment 
as  in  case  of  nonsuit,  for  not  going  to  trial,  and 
the  other  a  verdict  against  the  administratrix 
in  trover,  where  the  conversion  is  laid  after 
*letters  gran  ted .  In  both  these  instances,  [*  1 9 1 
the  administratrix  is  chargeable  de  bonis  pro- 
priis, and  not  en  autre  droit.  The  administra- 
trix being  in  personal  default,  she  ought  to  pay 
in  her  own  right.  This  is  a  reason  also  against 
amending  the  records,  which  I  suppose  the 
court  will  be  asked  to  do.  The  Statute,  under 
which  this  bond  was  given,  says,  that  ''in  case 
any  such  bond,  &c.,  have  or  shall  become 

483 


191 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1*23 


forfeited,  it  shall  be  lawful  for  the  judge  of 
the  Court  of  Probates,  &c.,  and  surrogates 
grunting  administration,  «fec.,  to  cause  the  same 
to  be  prosecuted,  &c.,  at  the  request  of  any 
party  grieved  by  such  forfeiture,  and  the  mon- 
eys recovered  upon  such  bond  shall  be  applied 
towards  making  good  the  damages  sustained, 
by  the  not  performing  the  condition,  in  such 
manner  as  the  said  judge  or  surrogate  shall, 
by  his  sentence,  or  decree,  direct."  Now,  here 
is  no  claim  against  Sarah  Haviland,  qua  ad- 
ministratrix. The  judgments  are  not  de  bonis 
intestatoris  ;  and  had  the  surrogate  known  this, 
he  never  would  have  given  directions  to  sue. 
Execution  must  go  against  Sarah  Haviland,  in 
her  individual  capacity,  not  en  autre  droit.  Her 
being  named  administratrix  in  the  judgment, 
is  merely  a  descriptio  persona. 

2.  The  assignment  of-breaches  for  not  filing 
the  inventory,  can  answer  no  substantial  pur- 
pose to  the  plaintiffs,  and  the  court  should 
order  it  to  be  stricken  out.     An  inventory  is, 
in  fact,  filed.     We  are  then  to  be  mulcted  in 
costs  for  no  manner  of  purpose.     The  court, 
under  their  equitable  powers,  \vill  never  suf- 
fer this  bond  thus  to  be  made  a  vehicle  of 
oppression. 

3.  One  suit  would  have  answered  every  pur- 
pose.    The  bond  is  entire,  and  for  one  object. 
Here  is  but  one  relator.     And  the  two  distinct 
breaches  in  these  two  actions  might  both  have 
been  assigned  in  one  suit. 

4.  If  the  court  permit  the  relator  to  go  on 
with  one  suit,  they  will  compel  him  to  elect 
his  count.      Ordinarily,  it  is  true,  the  party 
may  use  as  many  counts  as  he  pleases.     But  I 
have  shown  that  this  case  is  sui  generis.      It  is 
under  the  equitable  power  of  the  court  through- 
out.     Why  allow  the  party  to  increase   the 
costs  by  an  unnecessary  length  of  pleading  ? 
He  may,  under  the  Statute  of  8  &  9  W.,  3  (1 
192*]  R.  *L.,  518),  assign  as  many  breaches 
as  he  pleases,  in  a  single  count.      This  will 
answer  him  every  purpose. 

Mr.  A.  Burr,  contra,  moved  to  amend  the 
judgments.  He  said  it  was  not  a  matter  of 
course  to  take  judgment  and  execution  de 
bonis  propriis,  where  judgment  as  in  case  of 
nonsuit  is  given,  or  a  judgment  goes  against 
the  plaintiff  in  trover,  though  the  conversion 
be  laid  after  administration  taken.  The  judg- 
ment de  bonis  intestatoris,  si  non,  &c..  is  the 
usual  entry  in  cases  like  the  present.  Indeed, 
I  may  say,  the  entry  is  always  in  this  form. 
It  was  so  intended  in  this  case  ;  and  that  it  was 
not  done  is  owing  to  a  mere  clerical  mistake  of 
the  attorney,  which  is  amendable  of  course. 
This  was  done  in  Short  v.  Coffin,  5  Burr.,  2730, 
even  after  error  brought  for  this  cause ;  and  a 
number  of  cases  to  the  same  point  are  cited  in 
the  modern  editions  of  Burrow.  Another 
reason  for  refusing  this  motion  is,  that  the 
party  might  have  availed  himself  of  the  same 
matter  by  pleading  nul  tiel  record.  That  the 
surrogate  would  not  have  ordered  a  prosecu- 
tion for  omitting  to  file  an  inventory,  rests 
upon  his  mere  certificate,  which  is  no  evidence. 
The  bringing  of  two  suits  is  objected  to,  on 
account  of  costs  ;  but,  in  this  point  of  view,  it 
is  rather  advantageous  than  otherwise  to  the 
defendants.  There  can  be  but  one  taxation, 
which  will  include  the  folio  in  only  one  of  the 
suits  ;  and  will,  therefore,  amount  to  less  than 
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where  the  party  is  driven  to  a  single  suit,  and 
s  consequently  bound  to  increase  the  folios  in 
order  to  embrace  all  the  causes  of  action  in  one 
leclaration.  The  whole  of  this  controversy 
.ipon  the  length  of  the  pleadings  should  be 
postponed  to  the  time  of  taxing  the  costs,  after 
a  verdict  shall  have  been  rendered  for  the 
plaintiffs. 

Curia.  The  award  of  execution  de  bonis 
propriiis,  without  the  si  non  clause,  is  a  clerical 
nistake  of  the  attorney.  The  record  is  no 
doubt  erroneous ;  for  though  the  administra- 
;rix  may  have  been  liable,  it  was  only  in  de 
fault  of*  assets  belonging  to  the  estate  of  the 
ntestate.  Where  the  administrator  is  liable, 
the  proper  form  of  entry  is  de  bonis  intestatoris 
si,  «fec.,  el  de  bonis  propriis,  si  non,  &c.  This 
is  conformable  to  *the  case  cited  by  [*  11)3 
the  counsel  for  the  defendants.  In  that  case 
the  court  allowed  this  amendment  even  after 
rror  brought,  and  in  nullo  eat  erratum  pleaded. 
We,  accordingly,  allow  the  amendment  as  ap- 
plied for.  This  disposes  of  the  application  to 
discontinue,  or  stay  the  suits.  To  that  part  of 
the  application  which  seeks  a  stay,  till  security 
for  costs  are  given,  it  is  a  sufficient  answer  that 
the  relator  is  before  the  court,  and  liable  for 
costs  ;  and  nothing  appearing  that  he  is  with- 
out our  jurisdiction,  they  may  be  collected  by 
process  of  attachment.  But  it  was  wrong  to 
prosecute  two  several  suits  upon  the  bond. 
One  would  have  answered  every  possible  pur- 
pose ;  and  we  order  the  suits  "to  be  consoli- 
dated, with  leave  for  the  plaintiff  to  declare  de 
now.  We  also  direct  the  assignment  of 
breaches,  grounded  on  the  omission  to  file  an 
inventory,  to  be  stricken  out.  No  injury,  from 
that  omission,  is  pretended.  And  to  retain 
these  breaches,  would  be  to  sanction  a  recov- 
ery of  nominal  damages,  to  no  manner  of  pur- 
pose beneficial  to  the  plaintiff,  and  to  vex  the 
defendant  with  costs,  unnecessarily. 

Rule  accordingly. 

Cited  in-5  Hill,  409 ;  16  Barb.,  539. 


BELL  ET  AL.  ,  Executors  of  M'LELLAKD, 

v. 
CARRELL. 

When  Plaintiff  may  Declare  against  One  of  Two 
or  More  Defendants,  Separately — Bailable  Pro- 
cess—  Whether  Process  Bailable  or  not,  Depends 
on  What. 

Where  several  plaintiffs  are  sued,  by  process  bail- 
able, the  plaintiff  cannot  declare  against  one  of 
them  separately,  though  they  have  all  indorsed 
their  appearance. 

Otherwise,  as  to  process  not  bailable. 

The  question,  whether  bailable  or  not,  turns  upon 
the  nature  of  the  action,  as  expressed  in  the  oc 
etiam  ;  not  whether  the  defendant  is,  in  fact,  holden 
to  bail. 

Et  semhle,  that  where  several  defendants  are 
named,  in  the  same  bailable  process,  some  in  their 
own  right,  and  others  en  autre  dntit,  the  objection 
arises  more  properly  upon  the  pleadings,  than  by 
motion  to  set  aside  the  writ. 

/CAPIAS  ad  resp.  with  ac  etiam,  "for  $500 
\J  upon  promises,"  against  Carrell  &  Peck, 
and  Potter  &  D.  Peck,  the  last  two  being  ad- 
ministrator and  administratrix  of  W.  Lovell, 
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deceased.  The  appearance  of  Carrell,  Potter 
and  D.  Peck,  was  indorsed  upon  the  camas 
and  the  plaintiffs  declared  against  Carrell 
alone. 

194*]  *Mr.  A.  Paige  moved  to  set  aside  the 
declaration  as  irregular,  on  the  ground  that 
the  process  being  bailable,  the  plaintiffs  could 
not  proceed  separately  against  one  of  the  de- 
fendants. He  cited  Montgomery  v.  Hasbrvuck, 
3  Johns.,  538  ;  R/mvelt  v.  Soulden,  16  Johns., 
44;  Holland  v.  Richards,  4  T.  R.,  698,  n.  b; 
Tidd  Pr.,  80  ;  1  DunlapPr.,  122, 126  ;  Spencer 
v.  Scott,  1  Bos.  &  P.,  19  ;  Lewin  v.  Smith,  4 
East,  589  ;  Keroal  v.  Fonsett,  7  Taunt.,  458  ; 
Chapman  v.  Eland.  2  Newl.,  82;  1  Moore, 
147;  Thompson  v.  Cotter,  1  Maule  &  S.,  55; 
Stables  v.  Ashley,  1  Bos.  &P.,  49.  In  Tidd, 
632,  it  is  laid  down  that  a  nolle  prosequi  cannot 
be  entered  against  one  defendant,  except  for 
some  matter  operating  to  his  personal  dis- 
charge. Upon  the  same  principle,  the*  plaint- 
iff cannot  declare  against  one,  omitting  the 
others. 

Mr.  Beck,  contra,  admiwed  the  distinction 
between  process  bailable  and  not  bailable,  as 
established  by  the  cases  cited  ;  but  he  raised 
the  question,  to  which  class  the  process  under 
consideration  belonged.  The  defendants  have 
indorsed  their  appearance  as  upon  a  capias  not 
bailable  ;  and  does  it  now  lie  with  them  to 
make  this  objection  ?  The  rights  of  bail  are 
not  in  question,  for  none  has  been  taken  or 
exacted.  It  appeared  to  him  that  the  princi- 
ple of  the  cases  cited  did  not  apply  ;  and  that, 
after  the  indorsement  of  an  appearance, though 
there  was  an  ac  eliam,  the  process  was  to  be 
considered  not  bailable. 

Mr.  Paige,  in  reply,  said  the  distinction  is 
between  process  bailable  or  not,  upon  its 
face.  The  reasoning  of  the  court,  in  the  cases 
cited,  applies  to  the  character  of  the  process, 
disconnected,  altogether,  with  the  circum- 
stance of  bail  having  been  put  in.  That  char- 
acter is  determined  by  the  ac  etiam. 

Curia.  Both  according  to  the  English  rule 
and  our  own,  the  plaintiff  may  declare  sepa- 
rately against  the  defendants,  upon  process 
not  bailable  ;  but  it  is  otherwise  as  to  process 
bailable.  This  distinction  is  abundantly  es- 
tablished by  several  of  the  cases  referred  toby 
195*]  the  defendant's  counsel ;  *and  the 
only  question  is,  whether  the  capias  is  bailable 
or  not,  within  the  meaning  of  the  rule.  We 
think  the  circumstance  of  an  appearance  hav- 
ing been  indorsed,  does  not  vary  the  case,  for 
the  purposes  of  this  proceeding.  The  true 
inquiry  is,  whether  the  action  as  expressed  in 
the  ac  etiam,  calls  for  bail.  The  description 
of  the  process  turns  on  the  nature  of  the  action 
and  the  ac  etiam  clause.  These  being  bailable 
the  process  is  so,  without  regard  to  the  ques- 
tion, whether  bail  is,  in  fact,  required  or  not. 
We  are,  accordingly,  of  opinion  that  the  dec- 
laration is  irregular. 

Motion  granted. 

NOTE.  Mr.  Paige  also  urged  in  this  case, 
and  made  it  a  part  of  his  motion,  that  the 
capias  should  be  set  aside,  also,  as  being 
against  several  defendants  jointly,  some  of 
them  in  their  own  right,  and  others  en  autre 
droit.  The  court  refused  to  grant  this  part  of 
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the  motion,  by  confining  the  rule  to  the  dec- 
laration. On  this  point,  Mr.  Paige  referred  to 
1  Ch.  PI.,  37  ;  1  Dunlap  Pr.,  33  ;  Hall  v.  Huff- 
man,  2  Lev.,  228;  Vin.  Abr.,  Actions,  Join- 
der, C,  d,  pi.  5  and  6.  It  was  probably 
deemed  unnecessary  by  the  court  to  notice  this 
part  of  the  application,  because,  by  setting 
aside  the  declaration,  they  put  the  plaintiffs  to 
declare  de  novo,  against  all  the  defendants,  in 
which  case  the  misjoinder,  if  any,  must  be 
carried  forward  into  the  declaration,  and  give 
the  defendant  full  benefit  of  this  objection, 
upon  demurrer,  or  plea,  according  to  the  case 
there  made  by  the  plaintiffs.  Indeed,  this- 
seems,  by  the  authorities  cited,  to  be  the 
proper  mode  by  which  to  take  advantage  of 
such  a  misjoinder. 

Cited  in-7  How.  Pr.,  92;  29  How.  Pr.,  387. 


*SERIALLY  v.  WELLS.      [*196 

Action  Arising  ex  delicto — Change  of  Venue — 
Practice. 

It  is  a  general  rule  that  in  actions  arising:  ex  delicto 
the  venue  will  be  changed  to  the  county  where  the 
cause  of  action  arose,  unless  the  plaintiff  stipulate 
to  give  material  evidence  arising1  in  the  county 
where  the  venue  is  laid. 

A  stipulation  to  give,  &c.,  in  an  adjoining  county, 
will  not  do. 

A  SSAULT  and  battery.  Mr.  T.  E.  Clark, 
IA.  on  the  usual  affidavit,  moved  to  change 
the  venue  from  Schenectady  to  Oneida,  where 
the  defendant  swore  that  the  cause  of  action 
arose,  and  he  had  twenty  witnesses  residing. 
Mr.  A.  Paige,  contra,  read  an  affidavit  show- 
ing that  the'plaintiff  had  twenty-four  witnesses 
residing  in  Schenectady  and  Saratoga. 

Mr.  Clark.  We  are  outnumbered  as  to 
witnesses,  but  the  action  being  for  a  tort,  the 
plaintiff  cannot  retain  his  venue  without  stipu- 
lating to  give  material  evidence  arising  in  the 
County  of  Schenectady.  It  stands  on  the 
same  footing  as  an  action  of  trover  or  trespass 
de  bonis,  &c.  (Ro&s  v.  Lown,  8  Johns. ,  354  -r 
Duryee  v.  Orcutt,  9  Johns.,  249.) 

Curia.  This  rule  is  general,  as  to  actions- 
arising  ex  delicto.  We  must  change  the  venue, 
unless  the  plaintiff  stipulate. 

Mr.  Paige.  Will  it  not  be  a  compliance  with 
the  rule,  if  we  stipulate  to  give  material  evi- 
dence arising  in  the  adjoining  county  of  Sara- 
toga ? 

Curia.  No.  You  are  confined  to  the  Coun- 
ty of  Schenectady,  where  your  venue  is  laid. 

Time  was  given  Mr.  Paige,  to  advise 
whether  he  couTd  stipulate  with  safety  ;(a)  and 
the  matter  was  not  mentioned  again  in  court, 
that  I  heard. 

(a)— If  the  plaintiff  fail  in  doing  that  which  he  has 
undertaken,  namely,  to  give  material  evidence  at 
the  trial,  of  some  matter  in  issue  arising  in  the 
countv  where  the  venue  is  laid,  he  will  be  nonsuited. 
2  W.  BL,  1031,  and  vide  2  T.  R.,  281.  But  it  will  be 
sufficient,  if,  for  instance,  it  be  proved  that  the  deed 
upon  which  the  action  is  founded,  was  enrolled 
within  the  county  (Peake's  Bv.,  213),  or  in  an  action 
by  the  assignees  of  a  bankrupt,  to  prove  that  the 
commission  issued,  and  the  bankruptcy  was  de- 
clared in  the  county  (2  Maule  &  S.,  36,  but  vide  1  New 
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*  ANONYMOUS. 


Certiorari  to  Justice's  Court—Defendant  out  of 
State — Service. 

ON  certiorari  to  a  justice's  court.  Upon  an 
affidavit  that  the  defendant  in  error  re- 
sided out  of  the  State,  a  rule  was  made,  on  an 
application  ex  parte,  that  the  assignment  of 
errors,  and  notice  of  the  rule  to  join  in  error, 
might  be  served,  by  affixing  the  same  in  some 
conspicuous  place  in  the  clerk's  office. 


ANONYMOUS. 

Motion   Taken  by    Default — When  Opened,    of 
Course. 

Where  a  motion  is  taken  by  default,  it  may  be 
opened  and  heard  at  another  day  in  the  same  term, 
of  course,  and  without  excuse,  provided  the  coun- 
sel who  took  the  default  is  in  court,  when  the  mo- 
tion is  made  to  open  the  matter. 

A  MOTION  to  set  aside  proceedings  having 
been  taken  by  default,  the  first  day  of 
this  term,  it  was  moved  at  a  subsequent  day 
to  open  it  ;  and  the  counsel  who  took  the  de- 
fault, being  in  court,  this  was  allowed  of 
course,  and  the  motion  was  heard  without  any 
excuse  for  not  opposing. 

NOTE.  I  remember  the  same  practice  in 
this  court  in  a  number  of  cases,  within  a  few 
years  past.  What  drew  my  attention  particu- 
larly to  it  was  this  :  in  1818  or  1819,  I  had,  on 
the  first  day  of  term,  taken  a  rule  by  default 
for  judgment  as  in  case  of  nonsuit ;  and  at  a 
subsequent  day,  Mr.  Taleott  moved  to  open  the 
matter,  and  that  he  have  leave  to  stipulate. 
This  I  opposed,  because  he  had*  shown  no 
excuse  for  not  appearing  when  the  motion  was 
made.  But  the  court  said,  that  all  this  being 
at  the  same  term,  and  the  counsel  who  first 
moved  being  present,  it  was  of  course  to  open 
the  matter  ;  and  Mr.  Talcott  had  lea  veto  stipu- 
late, accordingly. 


198*]  *LAWRENCE 

v. 
WARNER,  Gentleman,  one  of  the  Attornevs, 

&c. 

Bill  of  Privilege — Service. 

A  bill  of  privilege  is  in  the  nature  of  process,  and 
must  be  served  personally  in  all  cases. 

Service  upon  the  defendant's  clerk  in  the  office, 
though  during  the  defendant's  absence,  will  not  be 
good. 

A  BILL  of  privilege  was  served  on  the  clerk 
of  the  defendant  in  his  office,  but  during 
his  absence  ;  and  it  never  came  to  his  hands. 

Rep.,  310  contra),  or,  it  seems  to  prove  that  the 
cause  of  action  arose  abroad  (1  H.  Bl.,  280),  or,  in 
an  action  in  Middlesex,  to  prove  a  payment  of 
money  into  court,  even  though  the  money  were 
paid  in  after  the  rule  to  retain  the  venue  was  ob- 
tained. 2  T.  R.,  275.  But  the  undertaking  in  this 
case  must  be  understood  to  have  reference  only  to 
the  evidence  necessary  to  support  the  declaration : 
and  therefore,  if  the  defendant  confess  and  avoid 
the  whole  cause  of  action,  or  plead  a  tender  to  the 
whole  declaration,  the  plaintiff  will  not  be  bound  to 
produce  at  the  trial,  the  material  evidence  he  un- 
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A  default  having  been  taken  against  the  defend- 
ant, 

Mr.  J.  Plait  moved  to  set  it  aside,  with  all 
subsequent  proceedings,  for  irregularity.  He 
said  that  this  bill,  being  in  the  nature  of  proc- 
ess, must  be  personally  served.  (1  Dunlap 
Pr.,  76,  and  the  cases  there  cited.) 

Mr.  Butler,  contra,  said  the  cases  referred  to 
had  idecided  merely  that  service  upon  the 
agent  of  the  attorney  was  insufficient.  He 
likened  this  proceeding  to  a  subpoena  in  chan- 
cery, which  .might  be  served  on  the  wife,  or 
some  one  of  the  defendant's  family,  between 
whom  and  himself  the  relation  of  master  and 
servant  exists.  Both  are  process ;  and  the 
reason  seems  to  be  much  stronger  in  favor  of 
this  service  upon  the  defendant's  clerk,  who 
understands  the  subject.  The  court  will  regard 
this  as  equivalent  to  a  personal  service  within 
the  rule  in  Backus  v.  Rogers,  8  Johns. ,  346. 

Curia.     The  bill  is  in  the  nature  of  process, 
and  must  be  served  oersonally  in  all  cases. 
Motion  granted.    ' 


*INMAN  ®.  GRISWOLD.     [*199 

Agreement  under  Seal  that,  on  Payment  of  Sum 
Less  than  Heal  Debt,  a  Bond  sJiovld  be  Void — 
Not  a  Defeasance,  when  Sum  not  Paid- 
Amendment  of  Ca.  Sa. 

An  agreement  under  seal,  that,  on  payment  of  a 
less  sum  than  the  real  debt  (mentioned  in  the  con- 
dition of  a  bond  and  warrant  of  attorney  to  confess 
a  judgment)  by  a  given  day,  the  bond  shall  be  void, 
will  not  operate  as  a  defeasance,  or  discharge  the 
debt ;  especially  if  the  less  sum  be  not  paid  at  the  day 
stipulated. 

On  a  motion  to  set  aside  a  ca.  sa.  for  irregularity, 
on  the  ground  that  it  was  returnable  at  a  wrong 
place,  the  court  allowed  it  to  be  amended,  without 
giving  notice  of  a  cross  motion  for  the  purpose. 

And  such  motions  to  amend  are  often  granted, 
upon  the  papers  brought  forward  to  impeach  the 
proceedings. 

Citation-Cro.  Eliz.,  755. 

TUDGMENT  and  ca.  sa.  on  bond  and  warrant 
«J  of  attorney,  upon  which  the  defendant 
was  imprisoned.  The  plaintiff,  holding  a  note 
of  $1,372.78,  against  the  defendant,  indorsed 
by  one  Ash,  June  5,  1820,  took  of  the  defend- 
ant the  bond  and  warrant,  with  a  penalty,  con- 
ditioned to  pay  that  sum.  At  the  same  time, 
supposing  the  defendant  and  indorser  to  be 
insolvent,  the  defendant  representing  this  to 
be  the  fact,  and  expressing  an  intention  to  get 
himself  discharged  under  the  Insolvent  Act, 
the  following  agreement  was  executed  by  the 
parties  : 

"Agreement,  made  this  5th  day  of  June, 
1820,  between  William  Inman  and  Daniel  S. 
Griswold,  witnesseth:  Whereas,  the  said  Will- 

dertook  to  give.  1  Taunt.,  518,  and  vide  3  Taunt.,  86 
Fide  2  Arch  bold,  177. 


NOTE.— Agreement  to  accept  part  payment  of  a 
debt  in  futt  satisfaction— Not  valid  defense  unless 
executed.  See  Gushing  v.  Wyman,  44  Me.,  121:  Black- 
burn v.  Ormsbee,  41  Pa.  St.,  97 ;  Reed  v.  Martin,  29 
Pa.  St.,  179  ;  Coquillard  v.  French,  19  Ind.,  274 ;  Mc- 
Gehee  v.  Shafer,  15  Tex.,  198. 
,  When  acceptance  of  part  payment  constitutes  valid 
accord  a  not  satisfaction.  See  Seymour  v.  Minturn, 
17  Johns.,  169:  Bo'yd  v.Hitchcock,  20  Johns.,  76,  note. 
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iam  Inman  holds  a  note,  drawn  by  the  said 
Daniel  S.  Griswold,  payable  to  and  indorsed 
by  Thomas  Ash,  dated  Oct.  10,  1818.  at  nine 
months  after  date,  for  the  sum  of  $1,372.78, 
upon  which  and  for  which,  the  said  Daniel  .8. 
Griswold  has  given  to  the  said  William  Inman 
a  bond  and  warrant  of  attorney,  to  confess  a 
judgment,  on  the  1st  day  of  July,  1821  ;  and 
whereas,  the  said  William  Inman  and  Daniel 
S.  Griswold  have  agreed  to  accommodate  the 
payment  of  the  said  sum;  it  is,  therefore, 
agreed,  that  if  the  said  Daniel  S.  Griswold 
shall,  on  or  before  the  said  1st  day  of  July, 
1831,  pay  to  the  said  William  Inman  the  sum 
of  $250,  then  the  said  bond  and  judgment  to  be 
void,  and  the  said  Daniel  S.  Griswold  to  be 
discharged  from  all  liability  on  the  said  note 
and  bond.  As  witness  our  hands  and  seals 
the  day  and  year  above  written. 

DANIEL  S.  GRISWOLD.  (L.  s.) 
WM.  INMAN.  (L.  s.) 

Signed,  sealed  and  delivered,  in  the  presence 
of  THOMAS  ADDIS  EMMET,  JR." 

2OO*]  *The  defendant  having  failed  to  pay 
the  sum  originally  due,  the  plaintiff  entered 
up  his  judgment  for  the  penalty  ;  and  the  de- 
fendant having,  by  the  death  of  a  reiative, 
inherited  sufficient  to  pay  his  debts,  a  ca.  sa. 
was  issued,  with  a  direction  to  the  sheriff, 
thereon,  to  receive  the  whole  amount  of  the 
-condition,  with  interest.  After  the  defendant 
was  committed,  he  tendered  to  Messrs.  Blatch- 
ford  &  Clizbe.  the  attorneys  for  the  plaintiff, 
the  sum  of  $250,  mentioned  in  the  agreement, 
with  interest  upon  the  same,  with  all  costs. 
This  sum  they  refused  to  accept.  The  ca.  sa. 
was  made  returnable,  by  mistake,  the  first  day 
of  this  term,  at  the  Capitol,  in  the  City  of 
Albany,  instead  of  the  Academy,  at  the  town 
of  Utica,  &c.,  for  which  irregularity  the 
sheriff  had  discharged  the  defendant  from  im- 
prisonment ;  and  debt  had  been  brought  for 
the  escape. 

Mr.  J.  Plait,  for  the  defendant,  moved  to 
set  aside  the  ca.  sa.  for  irregularity,  and  to 
enter  satisfaction  upon  the  record,  on  the  pay- 
ment of  the  $250,  with  all  interest  and  costs 
due  upon  the  judgment.  This  agreement,  he 
said,  is  a  complete  and  perfect  defeasance  ; 
and  having  been  executed  at  the  same  time 
with  the  bond,  it  is  a  part  of  the  same  contract, 
and  has  the  same  effect,  as  if  it  had  been  the 
underwritten  condition.  (Mease  v.  Mease, 
Cowp.,  47  ;  1  Esp.  Dig.,  2d  pt.  Gould's  ed., 
34  ;  Burgh  v.  Preston,  8  T.  R.,  483  ;  Hodges  v. 
Smith,  Cro.  Eliz. ,  623.)  In  Cotton  v.  Clinton, 
Cro.  Eliz.,  755,  which  was  debt  on  an  obliga- 
tion, "  it  was  held,  that  where  an  obligation  is 
made,  and  afterwards  a  defeasance  is  made 
thereof,  if  he  pays  a  lesser  sum,  &c. ,  there,  if 
he  pleads  the  defeasance,  and  the  tender  of  the 
lesser  sum,  he  need  not  say  tout  temps  pris  ;  for, 
by  the  tender,  he  was  discharged  of  all."  These 
are  the  words  of  that  case,  and  the  present  is 
literally  within  it,  though  it  be  alleged  that 
the  defeasance  was  subsequent  to  the  bond, 
and  that  we  did  not  pay  at  the  day.  Hodges  v. 
Smith  also  presents  the  case  of  a  separate  in- 
strument operating  as  a  defeasance,  though 
executed  after  the  bond.  The  case  of  Wells  v. 
Baldwin,  18  Johns.,  45,  may  be  objected,  but 
the  demurrer  in  that  case  was  allowed,  because 
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the  defeasance  *was  by  parol,  and  it  [*2O1 
was  agreed,  that  had  a  separate  written  defeas- 
ance been  taken,  it  might  have  been  pleaded. 

This  court  may,  by  the  Statute  for  the 
Amendment  of  the  Law  (1  R.  L.,  518,  sec.  6), 
do  what  the  Court  of  Chancery  would  have 
done  before  that  Statute,  viz.  :  relieve  against 
the  penalty,  and  confine  the  party  to  the  sum 
stipulated  in  the  condition  of  the  bond  ;  and  in 
Hamilton  v.  Cummings,  1  Johns.  Ch.,  517,  this 
power  was  exercised,  though  the  bond  was 
valid  on  its  face,  upon  the  ground  of  a  secret 
contingency.  In  reality,  nothing  is  due  beyond 
the  $250  with  interest  and  costs.  The  plaintiff 
is  concluded  by  his  deed  from  claiming  more. 

Mr.  Clizbe,  contra.  The  bond  and  warrant 
were  executed  for  a  pre-existing  and  bona  fide 
debt,  and  are  sought  to  be  reduced  to  the  sum 
of  $250  by  a  technical  objection,  at  war  with 
the  plain  justice  of  the  case.  The  application 
goes  upon  the  idea  that  the  $1,372  is  the  pen- 
alty and  the  $250  the  condition.  Were  this 
really  so,  the  authorities  cited  would  apply  ; 
but  nothing  is  farther  from  the  truth.  The 
real  debt  being  $1,378,  the  plaintiff  stipulates, 
under  hand  and  seal,  to  receive  a  less  sum,  by 
a  given  time,  in  satisfaction  of  the  whole  debt. 
Now, we  deny,  had  the  money  been  paid  within 
the  time,  that  it  would  have  been  a  satisfaction. 
But,  most  clearly,  when  the  time  is  suffered  to 
elapse,  without  payment,  or  an  offer  to  pay, 
the  agreement  can  never  be  set  up  as  an  accord 
and  satisfaction,  or  a  release.  I  refer  to  the 
opinion  of  Platt,  J.,  in  Boyd  v.  Hitchcock,  20 
Johns.,  78,  where  this  proposition  is  fully  con- 
sidered and  the  authorities  cited,  establishing, 
most  conclusively,  the  position  for  which  we 
contend.  This  is  like  the  case  of  Seymour  v. 
Minium,  17  Johns.,  169,  where  it  was  decided 
that  a  promisor  cannot  receive  advantage  of  an 
agreement,  on  the  part  of  the  promisee,  to  take 
a  less  sum.  A  condition  should  be  liberally 
expounded  to  meet  the  views  and  intentions  of 
the  parties.  (Com.  Dig.,  Condition,  E.)  But 
when  of  time,  it  must  be  strictly  complied 
with.  (Id.,  G,  3.)  Even  in  a  court  of  chan- 
cery, time  has  been  holden  the  essence  of  the 
contract.  Take  the  condition,  then,  the  most 
*strictly  against  us,  yet  the  $250  not  [*2O2 
being  paid  within  the  year,  the  whole  original 
sum  remaineddue/  The  plaintiff  claims  equity. 
We  put  this  matter  upon  the  same  ground. 
We  ask  equity ;  and  that  when  the  plaintiff 
comes  to  ask  it,  he  should  do  equity.  Here  is 
no  consideration  whatever,  for  releasing  the 
debt  ;  and  the  plaintiff  himself  must  have 
understood  the  agreement  to  be  merely  collat- 
eral. 

I  am  not  aware  of  any  such  mistake  as  is 
alleged  in  the  ca.  sa.  But  for  greater  caution, 
I  ask  a  rule  to  amend.  This  the  court  may 
and  frequently  do  grant,  of  course,  under 
these  circumstances,  without  requiring  any 
notice  of  a  cross  motion. 

Curia.  This  is  no't  an  application  to  be  re- 
lieved from  a  penalty,  under  the  equitable 
power  of  the  court.  The  defendant  asks  us 
to  discharge  him  from  the  real  debt,  upon  the 
ground  that  he  had  agreed  to  pay,  and  the 
plaintiff  to  accept,  a  less  sum  by  a  given  day ; 
though  there  was  an  utter  default  in  paying 
or  attempting  to  pay  that  sum,  until  long  after 
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the  day.  Suppose  the  whole  of  this  matter 
had  been  written  in  the  condition,  how  would 
it  read  there  ?  It  would  then  be  to  pay  the 
real  debt  of  $1,378:  but  if  $250  are  paid  by 
the  given  time,  then  this  real  debt  to  be  void  ; 
otherwise,  of  full  force  and  virtue.  It  might 
possibly,  in  such  a  case,  extinguish  the  debt, 
if  paid  by  the  day  ;  though  of  this  there  would 
be  some  doubt.  But  most  clearly,  without  a 
payment,  strictly  within  the  time,  it  could  not 
have  that  effect.  It  is  like  saying,  under  seal, 
"  pay  me  less  and  I  will  discharge  you."  The 
condition  must  be  complied  with  or  the  offer 
goes  for  nothing.  The  cases  supposed  by  the 
defendant's  counsel  to  bear  most  upon  the 
present  were  those  which  he  cited  from  Cro. 
Eliz.  But  the  question  presented  by  the  first 
case  was  merely  whether  the  instrument  was 
valid  as  a  defeasance.  It  had  been  strictly 
complied  with  ;  and  in  the  last  case  the  ques- 
tion was  whether,  after  pleading  a  tender, 
which  we  must  take  to  have  been  strictly  ac- 
cording to  the  defeasance,  the  defendant  was 
bound  to  say  tout  temps  pris,  and  holden  not, 
because  the  act  of  tender  was  a  discharge. 
2O3*]  The  motion  must  be  denied  ;  and  *we 
grant  the  application  to  amend,  without  re- 
quiring notice  to  be  given.  These  amend- 
ments are  often  granted,  in  answer  to  a  mo- 
tion for  setting  aside  the  proceedings,  upon 
the  papers  presented  to  impeach  them,  with- 
out requiring  the  party  amending  to  notice 
the  motion  on  his  part. 

Such  is  the  conclusion  to  which  we  have 
arrived  upon  this  summary  application. 
Though  the  motion  is  denied,  yet  the  party 
may,  if  he  chooses,  have  it  determined  in  a 
more  solemn  way.  Indeed,  we  perceive,  by 
the  affidavits,  that  an  action  of  debt  for  an 
escape  upon  this  ca.  sa.  is  now  pending, 
wherein  the  whole  matter  may  be  litigated. 

Rule  accordingly  .(a) 

Cited  in-3  How.  Pr.,  216;  5  How.  Pr.,  383 ;  Co.  R. 
N.  S.,  49 ;  45  Mich.,  236. 


BROWN  v.  -APLIN. 

Amendment  of  Capias  ad  Resp. 

A  capias  ad  resp.  amended  by  correcting  the  test 
as  to  the  name  of  the  Chief  Justice. 

MR.  8.  BEARDSLEY  moved  to  amend  the 
capias  ad  respondendum  issued  in  this 
cause.  The  test  was  the  last  day  of  Jan. 
Term,  1823 ;  but,  by  mistake,  it  was  in  the 
name  of  John  Savage,  Oh.  J.,  who  was  not 
appointed  till  after  that  term.  The  motion 
was  to  substitute  the  name  of  Ambrose  Spencer, 
Gh.  J.,  who  was  then  in  office. 

Mr.  J.  G.  Spencer,  contra,  upon  notice  of  a 
motion  for  that  purpose,  moved  to  set  aside 
the  writ  for  irregularity. 

(a)  If  a  creditor  agree  to  remit  part  of  the  debt, 
upon  condition  that  the  residue  be  paid  within  a 
certain  time,  the  condition  must  be  strictly  per- 
formed ;  but  he  may,  by  his  consent,  enlarge  the 
time,  and  such  consent  will  bind  him  in  equity. 
Robertson  v.  Campbell,  2  Call,  431.  An  agreement 
of  a  creditor  to  remit  the  damages,  recovered  upon 
the  affirmance  of  a  judgment,  upon  condition  that 
the  debtor  pay  the  balance,  with  interest,  by  a  cer- 
tain time,  is  binding  upon  him,  and  will  be  en- 
forced in  equity.  Ibid. 
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Curia.  Take  your  rule  to  amend  the  writ, 
on  paying  the  costs  of  the  application  to  set  it 
aside. 

Cited  in— 10  Wend.,  214 ;  4  Daly,  523. 


*Ex  PARTE  PHILANDER  BENNET,  [*2O4 
one  of  the  Justices  of  the  Peace  of  the 
County  of  ERIE. 

Removal  of  Paupers — Justice's  Services  in,  a 
Town  Charge. 

A  justice's  services  in  examining  and  removing 
paupers  from  one  town  to  another,  of  this  State,. 
are  a  town,  not  a  county  charge. 

A  RULE  had  been  granted  at  the  last  term 
requiring  the  Supervisors  of  the  County 
of  Erie  to  show  cause,  by  the  first  day  of  the 
present  term,  why  a  mandamus  should  not 
issue,  commanding  them  to  audit  and  allow 
the  account  of  Mr.  Bennet,  as  a  county  charge, 
for  services  rendered  by  him,  as  a  justice, 
under  the  1st  section  of  the  Act  (sess.  44,  ch. 
220,  sec.  1),  in  and  about  the  examination  and 
removal  of  paupers  from  the  town  of  Buffalo 
to  another  town  in  this  State,  where  they  were 
settled.  And'  the  only  question  was  whether 
these  services  were  properly  chargeable  to  the 
town  for  whom  they  were  rendered,  or  to  be 
audited  and  allowed  as  a  part  of  the  contin- 
gent charges  of  the  county. 

Mr.  Talcott,  Atty-Gen.,  showed  cause. 

Mr.  8.  Beardsky,  contra,  cited  the  Statute 
(sess.  44,  ch.  117,  sec.  3). 

Curia.  This  is  properly  a  town  charge. 
The  services  were  rendered  in  behalf  of  the 
town,  who  wished  to  avoid  the  expense  of 
maintaining  the  pauper,  by  sending  him  to 
another  town  in  this  State,  where  he  was  set- 
tled. Suppose  the  case  had  come  to  an  ap" 
peal,  the  town  must  have  carried  it  on  at  their 
own  expense,  and  they  ought  equally  to  pay 
all  the  other  expenses  incident  to  a  removal 
for  their  particular  benefit. 

Rule  discharged. 


*Ex  PARTE  HENRY  DOW,  one  of  [*2O5 
the  Overseers  of  the  Poor  of  the  Town  of 
BUFFALO,  in  the  County  of  ERIE. 

Support  of  Transient  Paupers — When  Allow- 
able as  County  Charge. 

To  warrant  the  Board  of  Supervisors  in  allowing: 
the  expense  of  supporting  a  transient  pauper,  as  a 
county  charge,  a  previous  adjudication  of  two  jus- 
tices, upon  the  question  of  settlement,  is  not  nec- 
essary. 

The  usual  order  of  a  single  justice  is  enough. 

Citation— 8  Johns.,  323. 

MR,  S.  BEARDSLEY  moved  for  a  man- 
damus to  the  Supervisors  of  Erie,  com- 
manding them  to  audit  and  allow  Mr.  Dow's 
account  and  disbursements  for  medical  attend- 
ance upon  Ellis  and  Davis,  two  paupers,  hav- 
ing no  residence  in  this  State.  These  ex- 
penses were  incurred  under  an  order  of  a 
single  justice,  made  pursuant  to  the  25th  sec- 
tion of  the  Act  for  the  Relief  and  Settlement 

COWEN  1. 


1823 


COOPER  v.  BIGALOW. 


205 


of  the  Poor  (1  R.  L.,  287-8) ;  and  the  objection 
was  that  no  previous  adjudication  by  two  jus- 
tices had  been  made  that  the  paupers  were  not 
settled  in  this  State.  The  order  of  the  justice 
recited  the  matters  required  by  the  Act  to  en 
title  the  transient  pauper  to  the  relief  which  it 
directed. 
Mr.  Talcott,  Atty-Gen. ,  opposed  the  motion 

Curia.  In  this  case,  the  overseer  was  ap- 
plied to  for  relief  by  certain  paupers  not  be- 
longing to,  nor  settled  in.  any  town  of  this 
State.  He,  together  with  the  justice,  makes 
the  inquiry  directed  by  the  Act,  and  an  order 
is  made,  under  which  the  expenses  here  sought 
to  be  reimbursed  were  incurred  and  have  been 
paid.  The  ground  taken  by  the  Supervisors 
was,  that  there  should  have  been  a  previous 
adjudication  of  two  justices  upon  the  question 
of  settlement.  This  was  not  necessary.  The 
statute  commits  this  matter  to  a  single  justice 
and  overseer.  The  court  will  go  so  far  as  to 
intend  that  all  the  requisite  steps,  preliminary 
to  the  order,  were  taken.  Here  they  are  re- 
cited. The  question  raised  by  the  Board  is 
substantially  decided  in  Adams  v.  Supervisors 
of  Columbia,  8  Johns. ,  323. 

Motion  granted. 

Overruled— 2  Wend.,  291. 

Cited  in— 4  Cow.,  141 ;  5  Cow.,  653 ;  32  N.  J.  L.,  112. 
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*COOPER 

v. 
BIGALOW  AND  SEARLS. 


BIGALOW  t>.  COOPER  AND  HENRY. 

Judgment  for  Costs — Set-off— Attorney's  Lien. 

A  judgment  for  costs  only  will  be  set  off  against 
another  judgment,  on  motion,  notwithstanding  the 
attorney's  lien ;  although  the  judgment  be  assigned 
to  him  by  his  client  as  security  for  his  costs,  of 
which  notice  is  given  to  the  opposite  party,  with 
direction  not  to  arrange  the  costs  with  the  client : 
especially  where  the  attorney  has  notice  of  the  mat- 
ter of  set-off,  and  that  it  will  be  claimed. 

MR.  H.  R.  STORRS  moved  the  set-off  in 
this  cause,  which  was  considered  at  the 
last  term  (ante,  56,  S.  C.,  which  see). 

Bigalow  and  Searls  had  since  been  dis- 
charged from  prison  under  the  Insolvent  Act. 

The  judgment  in  favor  of  Bigalow  was  for 
costs  only,  and  June  24  last  (the  day  of  serving 
notice  of  this  motion)  he  assigned  the  same  to 
his  attorney,  to  secure  to  him  the  costs,  which 
are  yet  due.  Notice  of  this  assignment,  under 
the  hand  of  the  attorney,  and  that  they  should 
not  settle  with  Bigalow,  or  make  any  payment 
to  him  of  the  costs,  was  the  same  day  served 
on  Cooper  and  Henry. 

Mr.  H.  B.  Davis,  contra,  insisted  on  the  as- 
signment and  notice,  as  a  circumstance  taking 
this  out  of  the  case  of  Simpson  v.  Hart,  14 
Johns.,  63,  upon  the  authority  of  which  this 
matter  was  moved  at  the  last  term.  The  at- 
torney stands  in  the  character  of  an  assignee 
for  a  valuable  consideration,  and  has  given 
,  notice  to  the  opposite  party  not  to  interfere. 
This  court  have  decided,  at  the  present  term, 
that  the  attorney's  lien,  and  actual  notice  of 
it,  shall  prevail  against  the  equity  of  the  oppo- 
site party. 
COWEN  1. 


Mr.  Storrs,  in  reply,  said  the  attorney  was 
not  an  assignee  upon  any  new  consideration, 
and  therefore  stands  in  no  better  light  than 
before.  He  has  himself  acted  with  full  notice 
of  our  equity,  and  the  court  will  say  to  him, 
"you  remain  precisely  as  you  did  before, 
claiming  in  virtue  of  your  lien  as  attorney." 
He  looked  to  the  credit  of  his  insolvent  client, 
by  which  he  must  abide,  and  not  take  his 
money  from  the  pocket  of  the  adverse  party. 
This  is  not  equitable,  while  the  opposite  course 
is  so.  (Porter  v.  Lane,  8  Johns.,  357  ;  Ross  v. 
Dole,  13  Id.,  306.) 

*  Curia,.  We  had  no  doubt,  at  the  [*2O7 
last  term,  about  allowing  this  set-off,  had  it 
not  been  for  the  then  subsisting  imprisonment 
of  Bigalow  and  Searls  upon  the  ca.  «z.  By 
their  discharge  under  the  Insolvent  Act,  that 
obstacle  is  removed.  Their  discharge  left  two 
mutual  unsatisfied  judgments,  which  were  the 
proper  subject  of  an  equitable  set-off,  upon 
application  to  this  court,  unless  the  subsequent 
assignment  and  notice  give  preference  to  the 
lien  of  the  attorney.  The  right  of  set-off  had 
attached,  and  the  attorney  had  full  notice  that 
it  was  claimed  at  the  time  he  took  the  assign- 
ment from  Bigalow.  These  circumstances  do 
not,  in  our  opinion,  alter  the  question,  and  the 
motion  must  be  granted. 

Rule  accordingly. 

Cited  in— 4  Hill,  561 ;  2  Edw.,  575 ;  4  How.  Pr.,  170 ; 
56  TJ.  S.  (15  How.),  196  ;  39  N.  J.  L.,  241 ;  22  Cal.,  433. 


GERMAIN  v.  DAKIN. 

Assumpsit —  Costs. 

In  assumpsit,  and  plea  of  the  general  issue,  with  a 
discharge  under  the  Act  to  Abolish  Imprisonment 
for  Debt,  &c.,  issue  and  trial  on  both  pleas,  verdict 
for  plaintiff  on  first,  and  for  defendant  on  second 
plea:  judgment  was  ordered  for  the  defendant  for 
the  costs  of  the  second  plea,  and  trying  the  issue 
thereon. 

A  SSUMPSIT.  Plea,  the  general  issue  and  a 
.ll.  discharge  under  the  Act  of  Apr.  7,  1819, 
"  to  abolish  imprisonment  for  debt  in  certain 
cases."  (Vide  sess.  42,  ch.  101.)  The  plaintiff 
took  an  issue  on  the  second  plea,  and  tried  the 
cause  at  the  Columbia  Circuit,  June,  1823, 
when  a  verdict  was  found  for  the  plaintiff  on 
the  first,  and  for  the  defendant  on  the  second 
plea. 

Mr.  N.  P.  Tallmadge  moved  that  judgment 
be  entered  for  the  defendant,  for  the  costs  of 
the  second  plea  and  trying  the  issue  thereon. 

Mr.  Bushiiell,  contra. 

Curia.     We  grant  the  rule. 
Motion  granted. 

Cited  in— 1  Wend.,  30. 


*SCHROEPPEL  v.  JEWELL  ET  AL.    [*2O8 

Judgment  Set-off — Operates  as  Discharge,  wJwn. 

Where  a  judgment  is  set  off  on  trial,  and  allowed 
against  a  still  larger  claim,  and  judgment  is  entered 
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in  the  second  action,  the  judgment  so  set  off  is  sat- 
isfied, and  the  court  will  discharge  a  party  impris- 
oned thereon,  and  order  the  entry  of  satisfaction  ; 
but  this  cannot  be  done  where  a  case  is  made,  and  a 
motion  for  a  new  trial  is  pending  in  the  second 
•cause. 

IN  Aug.  Term,  1821,  there  was  a  judgment 
for  the  plaintiff  in  this  cause,  on  which  a 
balance  of  $217.91  remained  due,  July  17, 
1823  ;  and  Jewell  was  arrested  upon  a  ca.  sa. 
thereon,  and  still  remains  in  jail.  An  action 
of  assumpsit,  in  favor  of  the  defendants  against 
the  plaintiff,  was  tried  the  said  July  17,  where- 
in the  said  balance  was  set  off,  and  passed  to 
the  jury,  who  found  a  verdict  for  the  defend- 
ants in  this  cause.  Upon  this,  a  case  was 
made  by  the  plaintiff,  upon  which  he  intended 
moving  for  a  new  trial,  upon  several  points  of 
law  raised  at  the  circuit. 

Mr.  G.  C.  Branson  moved  to  discharge  Jew- 
ell from  imprisonment,  and  enter  satisfaction, 
<fcc. 

Mr.  E.  Clark,  contra. 

Curia.  Where  the  second  cause  terminated, 
by  the  entry  of  a  judgment  upon  the  verdict, 
that  would,  doubtless,  be  an  extinguishment 
of  the  judgment  in  this  cause.  But  a  case  has 
been  regularly  made,  upon  which  the  party 
may  move  for  a  new  trial.  Jewell  must  await 
the  result  of  that  proceeding.  It  will  be  a 
satisfaction  or  not,  according  to  the  event. 
The  application  is  premature. 

Mute  refused. 


2O9*]  *BRACKETT  v.  DUDLEY. 

Affidavit  for  Commission —  What  Sufficient. 

An  affidavit  for  a  commission  is  sufficient,  if  it 
show  the  witness  to  be  material,  as  advised,  &c.,  and 
that  he  is  out  of  the  jurisdiction  of  the  court. 

It  need  not  add  that  the  party  cannot  safely  pro- 
ceed to  trial  without  such  evidence. 

MOTION  for  a  commission,  in  behalf  of  the 
defendant,  who  made  affidavit,  "that  R. 
B,  is  a  material  witness  for  this  deponent,  in 
the  above  entitled  cause,  as  he  is  advised  by 
counsel,  and  verily  believes  to  be  true  ;  and 
that  he  cannot  safely  proceed  to  the  trial  there- 
of without  the  testimony  of  the  said  R.  B. ; " 
and  that  the  witness  resided  out  of  the  State, 
and  where.  And  because  the  affidavit  did  not 
state  that  the  defendant  could  not  safely  pro- 
ceed to  trial,  &c.,  as  advised  by  counsel,  ob- 
jection was  taken.  But, 

Per  Curiam.  The  affidavit  shows  enough, 
without  this.  The  Statute  is,  that  "if  any 
material  witness,  in  any  action,  &c.,  shall  not 
reside  in  this  State,  it  shall  be  lawful  for  the 
court,  on  affidavit  or  proof  being  made  there- 
of, to  the  satisfaction  of  the  court,  to  grant  the 
commission."  It  is  enough  to  show  by  affi- 
davit that  the  witness  is  without  the  jurisdic- 
tion of  the  court,  and  that  he  is  material, 
which  is  sufficiently  shown  here,  and  the  ad- 
vice of  counsel  is  so  far  sworn  to.  That  the 
party  cannot  safely  proceed,  &c. ,  is  surplus- 
age. 

Motion  granted. 
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VANDERPOEL  v.  WRIGHT. 

Service  on  Sunday — Appearance. 

The  service  of  a  writ  on  Sunday,  by  the  defend- 
ant's indorsing  his  appearance,  is  void.  Nor  is  a 
general  notice  of  retainer  a  waiver  of  the  irregu- 
larity. This  is  not  an  appearance,  nor  is  it  equiva- 
lent to  an  appearance  in  the  cause. 

An  appearance  can  be  in  but  one  of  three  ways, 
viz.:  by  filing  special  or  common  bail,  or  by  enter- 
ing an  appearance  at  the  clerk's  office. 

Citation— 6  Johns.,  338. 

THE  defendant  indorsed  his  appearance  on 
the  capias  ad  resp.  in  this  cause  on  Sunday, 
and  this  service  was  admitted  to  be  void, 
within  the  case  of  Taylor  v.  PhiUips,  8  East, 
155,  and  Field  v.  Park,  20  Johns.,  140.  It  was, 
therefore,  *moved  to  set  aside  the  re-  [*2 1O 
turn,  and  subsequent  proceedings.  But  this 
was  opposed,  because  the  defendant  had  re- 
tained an  attorney,  who  had  given  a  general 
notice  of  retainer  in  the  causer  It  was  insisted 
that  this  was  an  appearance,  and  therefore  a 
waiver  of  the  irregularity.  Rob  &  Neilson,  v. 
Moffatt,  3  Johns.,  267,  and  Van  Vechten  v. 
Paddock,  12  Johns..  178,  were  cited  for  the  de- 
fendant. 

Curia.  The  notice  of  retainer  is  not  an  ap- 
pearance. This  can  be  in  only  one  of  three 
ways,  viz. :  either  by  putting  in  special  bail, 
riling  common  bail,  or  causing  an  appearance 
to  be  entered  at  the  clerk's  office.  (De  Wan- 
delaer  v.  Coomer,  6  Johns.,  328.)  Nor  can  this 
notice  be  considered  equivalent  to  an  appear- 
ance. 

Motion  granted. 


Cited  in— 5  Cow.,  15 ;  67  Barb.,  i 
3  Co.  R..  223. 


2B.  D.  S.,39; 


MURRAY  v.  KIRKPATRICK. 

Motion  for  Commission — Affidavit  by    Agent, 
Sufficient. 

The  affidavit  of  an  agent  or  attorney,  in  fact,  is 
sufficient  to  move  for  a  commission  upon,  without 
showing  an  excuse  for  its  not  being  made  by  the 
party  himself. 

MOTION  for  a  commission.  Thex  agent 
and  attorney,  in  fact,  of  the  plaintiff, 
acting  under  a  sealed  letter  of  attorney,  and 
who  has  the  conduct  and  management  of  the 
subject  matter  of  this  suit,  and  under  whose 
direction  the  suit  was  brought  and  is  proceed- 
ing, made  the  affidavit  on  which  the  motion 
*was  founded,  without  showing  any[*211 
excuse  why  the  party  himself  had  not  made 
it ;  and  this  was  objected  against  the  motion. 

Curia.     Take  your  rule. 
Motion  granted. 
Cited  in— 15  How.  Pr.,  200 ;  44  How.  Pr.,  459. 


POWER  v.  KENT  AND  WHALEY. 

Attorney's  Clerk — W?ien  and  how  far  Repre- 
sentative of  Attoi'ney. 

An  attorney's  clerk,  during  the  absence  of  the 
attorney.represents  him,  as  to  all  the  ordinary  busi- 
ness of  the  office. 
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And  accordingly,  where,  during1  his  principal's 
absence,  he  received  an  amended  replication,  and 
agreed  to  waive  the  formality  of  a  rule  for  such 
amendment,  it  was  holden  binding  upon  the  attor- 
ney. 

IN  THIS  cause  the  plaintiff's  replication 
having  been  demurred  to,  he  served  an 
amended  replication  upon  a  clerk,  in  the  office 
of  the  plaintiff's  attorney,  the  latter  being, 
and  having  been,  for  some  time  before,  absent. 
The  clerk,  during  such  absence,  requested  the 
plaintiff's  attorney  to  give  him  an  amended 
replication  ;  and  after  receiving  it,  told  the 
latter  that  all  was  right.  No  rule .  to'  amend 
was  entered,  and  the  plaintiff's  attorney  having 
taken  an  inquest  upon  the  issue  tendered  by 
the  replication,  one  question,  upon  moving  to 
set  aside  this  inquest,  was,  whether  the  clerk 
had  power  thus  to  waive  this  irregularity,  in 
omitting  to  enter  a  rule  to  amend,  and  to  ac- 
cept the  replication  without  that  formality. 

Mr.  D.  Woods  for  the  defendant. 

Mr.  Slower,  contra. 

Curia.  The  clerk  represents  the  attorney 
during  his  absence,  as  to  all  the  ordinary  pro- 
ceedings of  the  office,  and  was,  consequently, 
authorized  to  make  this  arrangement. 

Motion  denied. 

Cited  in— 16  N.  Y.,  183 :  7  Lans.,  38. 


2 1 2*]      *SCOTT  v.  RUSHMAN. 

Return  of  Justice — Seal  Unnecessary. 

A  justice's  return  to  a  writ  of  certiorari  need  not 
be  under  seal. 

His  court  is  not  of  record. 

An  action  for  a  false  return  Twill  lie,  though  the 
return  is  not  sealed. 

It  is  enough  that  it  is  under  the  hand  of  the 
justice. 

riERTIORARI  to  a  justice's  court.  The 
\J  justice  had  made  a  return,  but  had  affixed 
no  seal  to  it.  The  defendant's  attorney  entered 
the  usual  rule  to  assign  errors,  and  proceeded 
to  take  a  default  for  not  complying  with  it  ; 
and  upon  this  ground  it  was  now  moved  to 
set  aside  the  defaults  as  irregular. 

Curia.  There  is  no  necessity  for  a  seal  to 
the  return.  The  justice  is  equally  liable  for 
a  false  return,  as  if  a  seal  had  been  affixed. 
His  court  is  not  of  record,  and  a  return  under 
his  hand  is  sufficient.  The  statute  does  not 
require  a  seal,  and  we  can  see  no  reason  why 
one  should  be  affixed. (a) 

Motion  denied. 

Cited  in— 23  Wend.,  377. 

(a)  Rex  v.  Pickersgill,  Cald.  Cas.,  297. 

MR.  DAVENPORT  moved  for  a  rule  to  show  cause 
why  tne  return  to  a  eertiorari,  to  remove  an  indict- 
ment of  the  defendants,  at  the  Quarter  Sessions  of 
the  County  of  Middlesex,  for  a  fraud  and  conspir- 
acy, should  not  be  quashed.  The  form  in  which  the 
writ  ran  was :  "  To  our  Justices  of  Oyer  and  Termi- 
ner,  &c.  That  you,  or  one  of  you,  send,  under  your 
seals,  or  the  seals  of  one  of  you,"  &c."  And  now, 
he  contended  that  the  return,  not  having  been 
made  in  compliance  with  the  exigency  of  the  writ, 
as  not  being  under  seal,  could  not  be  supported. 

Mr.  Morgan  opposed  this  application,  and  insisted 
that  it  was  not  necessary  and  was  not  usual  in  writs 
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*EVERITT  v.  DEGROFF.    [*213 

Inquest  by  Default — Joinder  of  Issue. 

On  inquest  by  default,  the  issue  will  be  deemed 
well  joined,  though  no  similiter  be  added  to  the 
plea  of  the  general  issue,  if  "  &c."  be  added  to  the 
words  "  and  of  this  he  puts  himself  upon  the  coun- 
try." In  such  a  case,  &c."  shall  be  construed  to 
mean  a  similiter. 

Citations— Co.  Litt.,  17  b;  Cowp.,  407. 

IN  assumpsit.  The  plea  was  the  general  issue, 
which  concluded  thus:     "and  of  this  he 
puts  himself  upon  the  country,  &c.,"  omitting 
to  add  "  and  the  said  plaintiff  likewise."  And 
the  plaintiff,  without  adding  a  similiter,  pro- 
ceeded and  took  an  inquest  by  default  ;  which, 
for  that  cause,  it  was  now  moved  to  set  aside. 
Mr.  W.  W.  Bogardus,  for  the  motion. 
Messrs.  Ruggles  and  Bulkley,  contra. 

*  Curia.  The  issue  is  sufficiently  [*214 
joined,  "&c.,"  at  the  close  of  the  plea,  shall  be 
construed  in  this  case  to  mean  every  necessary 
matter  that  ought  to  be  expressed  ;  and  so  are 
several  authorities.  (Co.  Litt.,  17  b  ;  per  Ld. 
Mansfield  and  Aston,  J.,  in  Sayer  v.  Boyer, 
Cowp.,  407.)  We  accordingly  construe  it  to 
mean  a  similiter. (a) 

Motion  denied. 


THE  PEOPLE 

v. 
CHAPMAN,  Sheriff  of  SENECA. 

Practice —  Costs. 

In  assumvsit  for  less  than  $250 ;  and  attachment 
for  not  bringing  in  the  defendant's  body,  C.  P.  costs 
alone  are  allowable. 

And  the  rule  to  bring  in  body,  notice  and  affidavit 
of  service,  &c.,  are  properly  taxable  against  the 
sheritf,  and  should  not  be  taxed  in  the  original 
cause. 

A  retaining  fee  is  allowable  in  the  second  cause. 

A  TTACHMENT.  The  original  suit  (Stock- 
IJL  ing  v.  M'Orum}  was  for  less  than  $250  in 
assumpsit,  and  in  taxing  the  costs  upon  the 
attachment  for  not  bringing  in  the  defend- 
ant's body. 

Powers,   First   Judge  of    Cayuga,  allowed 
only  C.  P.  costs.     He  also  taxed  the  following 
items  in  the  bill  against  the  sheriff,  viz : 
Retaining  fee,                                         •    $2  50 
Motion  and  rule  that  sheriff  bring  in  the 
body'  of  defendant,  or  show  cause, 
&c., 37} 

(a)  Vide  Harris'  case,  Cro.  Jac.,  202,  and  Berton  v. 
Mandell,  Id.,  67 :  3  Burr.,  1793,  Statute  of  Amend- 
ments and  Jeofails,  1  R.  L.,  118-19,  that  the  justices 
shall  proceed  to  give  judgment  upon  a  verdict,  not- 
withstanding a  misjoining  of  the  issue. 

of  inquiry,  where  it  is  so  directed :  and  he  appealed 
for  this  fact,  to  the  under-sheriff  of  the  City  of 
London,  then  in  court,  who  confirmed  him. 

BULLER,  J.  It  has  been  usual  not  to  return  cor- 
oner's inquests  under  seal. 

Mr.  Davenport,  after  some  consideration,  with- 
drew his  motion. 

Mr.  Caldecot  adds  the  following 

NOTE.  In  the  case  of  The  King  v,  Atkinson,  Esq., 
May  10, 1785.  this  (i.  e.,  the  want  of  a  seal  upon  the 
return  to  a  writ  of  certiorari)  was  one  of  the  errors 
assigned  in  the  House  of  Lords,  but  was  abandoned 
upon  the  argument. 
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Notice  of  same,  19  cts.  dr.  affidavit  of 
service,  f ol.  3,  at  12i  cents,  and  copy., 
at  6  cents,  ...  -  74£ 

On  appeal  from  this  taxation,  it  was  moved: 
1.  Whether,  as  the  costs  were  but  those  of  the 
C.  P.,  in  the  original  suit,  the  costs  of  this 
suit  should  be  the  same;  and  the  Court  held 
that  they  should.  2.  Whether  a  retaining  fee 
should  be  allowed  ;  and  held  that  it  should, 
this  being  a  new  suit.  3.  Whether  the  rule 
to  bring  in  the  body,  with  the  above  items, 
which  follow,  should  be  taxed  in  this  suit ; 
and  held  that  they  should ;  and  so  the  taxation 
215*]  was  affirmed  -"throughout.  And  4. 
The  rule  for  bringing  in  the  body  was  stricken 
out  of  the  bill  of  costs  in  the  original  cause, 
for  the  reason  that  it  was  taxed  against  the 
sheriff. 

Rule  accordingly. 

Cited  in— 4  Cow.,  69 ;  3  Paige,  86. 


JACKSON,  ex  dem.  PAYN,  v.  YALE. 

Service — Delivery  of   Papers  to    Clerk  in    At- 
torney's   Office. 

A  delivery  of  papers  to  the  clerk  of  the  attorney, 
while  such  clerk  is  in  the  office,  is  a  valid  service ; 
whether  tne  attorney  is  there  present,  or  is  absent. 

MR.  BUTLER  moved   for  judgment  as  in 
case  of  nonsuit. 

Mr.  S.  A.  Foot  objected  that  the  affidavit  of 
service  stated  that  the  papers  were  served  on 
the  plaintiff's  attorney  by  delivering  the  same 
to  a  clerk  in  his  office,  without  stating  that  the 
attorney  was  either  absent  from  home,  or 
absent  from  his  office. 

Curia.  Service  on  a  clerk,  while  in  the 
office,  is  sufficient,  whether  the  attorney  be 
there  or  not. 

Motion  granted. 


CAMPBELL 

v. 

RUGER— [Judgment    for  the    plaintiff  ;  and 
direction  on ./?./«.  to  levy  $309.75.] 

FARQUHARSON 

v. 

THE  SAME— [Judgment  for  the  plaintiff,  and 
direction  onfl.fa.  to  levy  $98.75.] 

Simultaneous  Judgments — Executions- — Moneys 
Arising  from  Sales  on  tlie  Executions  Divided 
Equally. 

Two  judgments,  one  larger  and  one  smaller,  were 
docketed  at  the  same  time,  against  the  same  defend- 
ant, in  favor  of  different  plaintiffs.  Executions 
were  simultaneously  issued,  delivered  to  the  sheriff 
and  levied  on  personal  property,  which  was  sold 
under  both,  and  purchased  by  each  plaintiff,  at  bids 
differing  in  amount ;  held  that  the  moneys  were  to 
be  equally  divided  between  the  two  executions,  till 
the  smaller  one  was  satisfied ;  the  residue  to  be  ap- 
plied upon  the  larger. 

BOTH  judgments  were  docketed  at  the  same 
time,  viz.:  Oct.  13,  1820.  The  executions 
were  both  tested,  returnable,  and  delivered  to 
the  sheriff  at  the  same  time.  They  were  both 
216*]  *levied  at  the  same  time  on  the  de- 
fendant's personal  property,  which  was  sold 
under  both,  Aug.  5,  1822.  The  property  sold 
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for  $263.63.  Both  plaintiffs  attended  the  sale. 
Campbell  bid  off  property  to  $257.63,  and 
Farquharson  to  $6. 

The  question  was  upon  dividing  the  sum 
raised  by  the  sale  between  the  two  executions; 
whether  this  should  be  pro  rata  or  equally, 
till  the  smaller  execution  should  be  satisfied. 

On  this  question  being  submitted  by  ^he 
sheriff,  it  was  argued  in  behalf  of  the  plaintiff 
in  the  second  execution,  that  both  plaintiffs  ac- 
quired an  equal  interest  in  the  money  raised. 
The  superior  amount  can  give  no  superior 
rights,  till  the  smaller  execution  is  satisfied  ; 
and  then  the  larger  execution  will  be  entitled 
to  Jthe  residue  ;  that  until  the  smaller  execu- 
tion is  satisfied,  the  proceeds  must  be  equally 
divided,  dollar  for  dollar.  The  same  lien  hav- 
ing been  acquired  on  each  execution,  and  the 
sale  upon  both,  the  money  must  be  applied 
equally  upon  each.  Neither  execution  could 
have  been  levied  on  real  property  till  the  per- 
sonal was  exhausted,  and  then  for  the  balance 
only  ;  that  the  parties  bidding  did  not  alter 
the  case,  but  left  them  on  the  same  footing  as 
if  the  bids  had  been  by  third  persons.  The 
court  indorsed  the  following  directions  to  the 
sheriif  upon  the  case  submitted. 

Curia.  "  The  money  collected  is  to  be  ap- 
plied equally  to  the  discharge  of  both  execu- 
tions, until  the  execution  in  the  second  cause 
is  satisfied  ;  the  residue,  upon  the  execution  in 
the  first  cause." 

Rule  accordingly : 


JOHN  DOE  v.  RICHARD  ROE. 

Question  of  Adultery — Motion  for  New  Trial  on 
Feigned  issue —  Where  Made. 

A  motion  for  a  new  trial,  on  a  feigned  issue,  to 
try  the  question  of  adultery,  ought  to  be  made  to 
the  Court  of  Chancery. 

T7EIGNED  issue,  ordered  by  the  Chancellor, 
JL  to  try  the  question  of  adultery,  pursuant 
to  the  2d  section  of  the  Act  Concerning 
Divorces  (2  R.  L.,  197).  A  verdict,  at  the  last 
Herkimer  Circuit,  having  been  found  for  the 
defendant,  a  case  had  been  made  for  a  new 
trial,  and  the  cause  placed  on  the  calendar  of 
the  present  term.  And  now, 

Mr.  E.  Cowen,  for  the  defendant,  [*217 
moved  to  strike  the  same  from  the  calendar, 
upon  the  ground  that  the  application  should 
have  been  made  to  the  Court  of  Chancery.  He 
said  that  in  England  the  practice  is  settled, 
and  the  application  must  be  addressed  to  the 
Court  of  Chancery.  (Newl.  Ch.  Pr.,  Albany 
ed.,  179.)  There  is  a  peculiar  fitness  in  this 
course,  because  the  verdict  must  be  such  as 
will  satisfy  the  conscience  of  the  Chancellor 
(Ld.  Faulconberg  v.  Pierce,  Ambl.,  210  ;  and 
vide  9  Ves.,  165),  who  proceeds  by  different 
rules,  in  granting  a  new  trial,  from  those 
which  govern  in  a  court  of  law.  (Id.,  and 
Stace  v.  Mabbot,  2  Ves.  Sr.,  552-3.)  In  chun- 
cery,  it  is  granted,  or  refused,  on  comparing 
the  report  of  the  Circuit  Judge  with  the  rec- 
ord of  the  equity  (Pemberton  v.  Pemberton,  11 
Ves.,  50  to  53;  The  Warden  and  Minor  Canons 
of  St.  Paul's,  London  v.  Morris,  9  Ves.,  155, 
and  vide  pp.  165,  6,  7,  8);  an  advantage  of 
which  a  court  of  law  cannot  avail  themselves. 
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Besides,  the  2d  section  of  the  Statute,  under 
which  this  issue  was  directed,  declares  that 
this  application  may  be  made  to  the  Chancellor. 
Mr.  M.  Hoffman,  contra,  said  that  applica- 
tions for  a  new  trial,  on  feigned  issues  from 
chancery,  had  frequently  been  made  to  this 
court,  and  though  opposed  by  eminent  counsel, 
yet  the  present  objection  had  never  before  been 
heard  of.  As  instances,  he  referred  to  Coe  v. 
Roe,  1  Johns,  Gas.,  402.  The,  Same  v.  The 
Same,  Id.,  25.  The  latter,  he  said,  was  this 
very  case  ;  and  in  Den  v.  Fen,  1  Cai.,  487,  the 
court  say:  "  If,  in  a  feigned  issue  from  the 
Court  of  Chancery,  an  inquest  be  improperly 
taken,  relief  must  be  sought  in  this  court." 
True,  the  practice  in  England  is  as  stated  on 
the  other  side,  but  it  is  sufficient  for  us  that 
our  own  has  long  been  settled  otherwise.  The 
provision  of  the  Statute  is  not  inconsistent 
with  the  decisions  cited.  It  is,  that  the 
"  Chancellor  may  award  a  new  trial  of  the 
issue,  if  he  deems  it  necessary."  It  so  far 
alters  the  old  practice,  as  to  give  him  a  con- 
current right  with  this  court,  in  awarding  a 
new  trial  ;  but  plainly  implies,  by  this  pro- 
vision being  inserted,  that  the  former  practice 
was  different,  and  still  leaves  it  to  be  pursued, 
in  the  election  of  the  party  applying. 

Curia.  Applications  for  a  new  trial  upon 
these  feigned  issues,  have,  in  several  instances, 
been  made  to  this  court,  without  objection — 
as  appears  from  the  cases  cited  by  the  plaint- 
218*]  iff's  *counsel;  and  one  of  those  applica- 
tions was  upon  a  feigned  issue  to  try  the  fact 
of  adultery  ;  but  they  are  also  entertained  in 
the  Court  of  Chancery  ;  and  the  Statute  seems 
to  contemplate  the  latter  court  as  the  proper 
tribunal  for  this  purpose.  Without  saying, 
therefore,  whether  we  have  power  to  hear  and 
determine  the  motion  for  a  new  trial  in  this 
cause,  we  order  it  to  be  stricken  from  the  cal- 
endar, on  the  ground  that  this  is  a  matter 
more  properly  cognizable  in  the  Court  of  Chan- 
cery. 

Rule  accordingly. 

Cited  in— 13  Barb.,  388. 


GANSEVOORT  v.  GILLILAND. 
DICKENSON  v.  THE  SAME. 

Land  Sold  Under  Two  Executions — Plaintiff  in 
One,  Dead  before  Issue — Money  Paid  and  Cer- 
tificate Issued  Under  this  Execution — Certifi- 
cate Ordered  Amended  and  Money  Applied  on 
Valid  One — Other  Execution  Set  Aside. 

Where  a  sheriff  sold  land  under  two  executions, 
the  plaintiff  in  one  of  which  died  several  years  be- 
fore it  issued,  and  the  certificate  of  sale  was  given 
under,  and  the  money  applied  upon  the  execution, 
the  plaintiff  in  which  had  so  died :  on  due  notice  to 
the  sheriff,  and  the  defendant,  the  court  ordered 
the  certificate  amended,  and  the  money  applied 
upon  the  valid  execution,  and  that  the  other  exe- 
cution be  set  aside. 

But  an  order,  that  the  sale  under  the  second  exe- 
cution be  validated,  was  refused,  as  unnecessary. 

TIICKENSON,  being  the  owner  of  both  the 
.  JJ  judgments  in  these  causes,  the  first  by  as 
signment  to  him,  from  the  plaintiff,  in  his 
lifetime,  he,  in  Aug.,  1821,  and  under  execu- 
tions then  lately  issued,  caused  to  be  sold,  and 
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himself  became  the  purchaser,  at  sheriff's  sale, 
of  a  lot  in  Seneca  Co.,  at  $1,000.  D.  told  the 
sheriff  that  he  might  make  out  the  certificate 
of  sale,  under  which  execution  he  pleased, 
who,  accordingly,  applied  the  bid  to  and 
made  his  certificate  under  the  execution  in  the 
first  cause  (pursuant  to  the  Statute,  sess.  43,  ch. 
184,  sec.  1),  the  plaintiff  wherein  died  several 
years  before  the  execution  issued.  And  now, 
upon  proof  that  notice  of  this  application  had 
been  served  upon  the  sheriff  of  Seneca,  and 
Gilliland,  the  defendant,  with  copies  of  the 
papers  upon  which  the  application  was  found- 
ed, 

Mr.  Mitchell,  in  behalf  of  Mr.  Dickenson, 
moved  for  a  rule  upon  the  sheriff,  to  amend 
the  certificate  filed,  so  that  it  should  be  under 
the  execution  in  the  second  cause  only  ;  and 
that  the  clerk,  with  whom  it  was  filed,  and 
the  party,  allow  such  alteration  ;  that  the  exe- 
cution, in  the  first  cause,  be*set  aside  [*219 
for  irregularity,  and  the  money  applied  on 
the  execution  in  the  second  cause  ;  also,  that 
the  sale  under  the  execution  in  the  second 
cause  be  validated  and  confirmed. 

This  motion  was  not  opposed. 

Curia.  Take  your  rule,  as  moved  for,  ex- 
cept as  to  that  part  which  orders  "  the  sale 
under  the  execution  in  the  second  cause  to  be 
validated  and  confirmed."  We  see  no  need 
of  that  clause.  The  amendment  has  the  effect 
intended  without  this  addition,  and  if  it  had 
not,  such  clause  will  not  alter 'the  case. 

The  following  rule  was  directed  by  the 
court  : 

"  On,  &c.,  ordered,  that  Thomas  Armstrong, 
now,  or  late,  sheriff  of  the  County  of  Seneca, 
amend  the  certificate  of  sale  of  lot  No.  2,  in 
the  township  of  Galen,  in  the  County  of  Sene 
ca,  by  him  given  on  the  sale,  under  and  by 
virtue  of  the  executions  in  the  above  causes, 
by  striking  out  that  part  of  the  said  certificate 
describing  the  said  lot  as  sold  under  and  by 
virtue  of  the  execution  in  the  cause  first  above 
entitled,  and  inserting,  in  lieu  of  the  part  thus 
stricken  out,  that  the  said  sale  was  had  and 
made  under  and  by  virtue  of  the  execution 
in  the  cause  secondly  above  entitled  ;  and 
that  the  clerk,  and  party  who  have  custody  of 
such  certificate,  allow  and  permit  such  amend- 
ment ;  and  further,  that  the  execution  issued 
to  the  said  sheriff  of  Seneca,  in  the  first  above 
entitled  cause,  be  set  aside  for  irregularity. 
And  further,  that  the  moneys,  bid  at  the  said 
sale,  be  applied,  by  the  said  sheriff,  to  the  said 
execution,  in  the  said  second  above  entitled 
cause." 


*BAY  AND  BAY,  Administrators  of  P22O 
BAY, 

v. 
GILLILAND. 

DICKENSON  v.  THE  SAME. 

Sale  of  Land  under  Two  Executions — One  Exe- 
cution Set  Aside — Deed  by  Sheriff  under  Both 
— Second  Deed  under  Valid  Execution  to 
Same  Purchaser — First  Deed  Set  Aside. 

Where  a  sale  of  lands  was  made,  and  a  certificate 
thereof  given,  under  two  executions,  one  of  which 
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waa  afterwards  set  aside,  and  the  moneys  ordered 
to  be  applied  on  the  other ;  notwithstanding  which 
the  sheriff,  by  inistak^,  made  and  recorded  a  deed 
to  the  purchaser  under  both,  but  which  had  not 
been  actually  delivered ;  and  he  afterwards  exe- 
cuted a  deed,  as  under  the  valid  execution,  to  the 
same  purchaser:  on  motion,  upon  due  notice  to 
the  defendant,  it  was  ordered  that  the  first  deed  be 
set  aside. 

But  the  court  refused  a  rule  declaring  1  he  second 
deed  valid,  as  this  followed  from  setting  aside  the 
tirst. 

JULY  3,  1821,  a  sale  of  certain  of  thedefend- 
J  ant's  lands,  in  Clinton  Co.,  took  place,  under 
the  executions  in  these  causes,  which  were 
purchased  by  Dickenson  at  $1.750.  The  judg- 
ment in  the  first  cause  was  docketed  Aug.  16, 
1798— in  the  second  cause,  May  15,  1798.  The 
certificate  of  sale  was  given  under  both  judg- 
ments. The  execution,  in  the  first  cause  was 
for  $1,704.68,  besides  sheriff's  fees.  At  Aug. 
Term,  following  the  sale,  this  court,  on  mo- 
tion, set  it  aside,  so  far  as  it  was  under  the 
execution  in  the  second  cause,  and  ordered 
the  money  to  be  applied  upon  the  execution 
in  the  first  cause.  A  copy  of  the  rule  was 
served  upon  the  sheriff ;  but  he  forgot  it,  and 
made  out  a  deed  to  Dickenson,  under  both 
executions,  and  put  it  on  record.  It  was 
never  delivered  to  Dickenson  ;  and  on  per- 
ceiving his  mistake,  the  sheriff,  in  June  last, 
executed  a  new  deed,  under  the  execution  in 
the  first  cause,  which  was  delivered  to  Dick- 
enson. And  now,  on  papers  which  had  been 
served  upon  the  defendant,  and  on  motion  of 
Mr.  Mitchell,  in  behalf  of  Mr.  Dickeuson,  the 
motion  not  being  opposed, 

The  Court  directed  the  following  rule  to 
be  entered  : 

"  Ordered,  that  the  deed,  executed  by  Caleb 
Luther,  sheriff  of  Clinton  Co.,  to  John  D. 
Dickenson,  in  pursuance  of  a  sale  made  under 
executions  issued  on  the  judgments  in  the 
above  causes,  and  recorded  in  the  clerk's 
office  of  said  county  in  Liber  H,  of  deeds, 
pages  25,  26  and  27,  be  set  aside  as  irregular." 

NOTE.  The  court  were  moved  for  an  order 
validating  and  confirming  the  last  deed  ;  but, 

Per  Curiam.  We  deem  this  unnecessary. 
It  follows,  from  the  order  setting  aside  the 
first  deed. 

(a)  It  was  in  substance  as  follows : 

In  the  Exchequer  Chamber,  before  all  the  judges 
of  the  one  Bench  and  the  other,  it  was  rehearsed 
that  at  Nisi  Prius,  in  the  County  of  B.,  upon  an  is- 
sue between  the  Bishop  of  N.  and  the  Earl  of  Kent, 
the  jurors  were  chosen,  tried  and  sworn ;  and  whilst 
the  parties  were  giving  their  evidence,  there  came 
such  a  storm  of  thunder  and  rain  that  some  of  the 
jury  departed  without  leave  of  the  justices  (it  seems 
they  stood  in  the  open  street,  Bro.  Abr.,  Verdict, 
pi.  19) ;  and  one  of  the  jurymen  went  into  a  house, 
where  he  met  with  persons  who  told  him  to  take 
care  what  he  did,  for  the  matter  was  better  for  the 
Earl  of  Kent  than  for  the  Bishop ;  and  prayed 
him  to  drink  with  them  ;  and  so  he  did ;  and  after 
the  storm  was  over,  the  jurors  returned  and  no 
challenge  was  taken  to  them.  They  were  sent  into 
an  inn.  and  when  they  were  agreed  as  to  the  verdict 
they  were  to  deliver,  the  Earl  of  Kent  showed  all 
this  matter  to  the  justices  ;  and  the  jury,  on  being 
questioned  by  the  justices,  confessed  it  all.  Being 
then  asked  if  they  were  agreed  in  their  verdict,  they 
said  "  Yes,"  and  found  for  the  Bishop;  and  the  jus- 
tices were  in  doubt  if  the  verdict  was  good  or  not, 
and  consequently  they  adjourned.  Wood,  J.,  now 
rehearsed  all  this  matter,  and  it  seemed  to  him  that 
the  verdict  should  be  taken;  and  although  the 
jurors  had  no  leave  to  depart,  but  did  it  of  their 
own  heads,  that  is  only  a  ground  why  they  should 
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*SMITH  v.  THOMPSON.     [*221 

Irregular  Conduct  of  Jurors — Whether  Verdict 
Set  Aside. 

Where  two  jurors  (after  the  jury  had  retired  to 
consider  of  their  verdict)  separated  from  their  fel- 
lows, and  were  gone  some  hours,  but  returned,  and 
joined  in  the  verdict,  there  appearing  to  have  been 
no  probability  of  abuse,  the  court  refused  to  set 
aside  the  verdict. 

Citation— 3  Johns.,  252. 

MOTION  to  set  aside  the  verdict  for  irregu- 
larity in  the  conduct  of  the  jury. 
After  they  had  retired,  and  remained  from 
6  P.  M.  to  3  A.  M.  without  being  able  to  agree 
on  their  verdict,  two  of  the  jurors  eluded  the 
care  of  the  constable,  left  the  jury  room,  and 
one  of  them  remained  at  a  neighboring  tavern 
during  the  night ;  the  other  went  to  his  own 
house,  which  was  near  by,  ate  his  supper 
there,  and  staid  all  night.  Both  jurors  re- 
turned, however,  and  the  whole  were  together, 
and  went  into  court  the  next  morning.  They 
informed  the  court  that  they  had  not  agreed, 
stated  the  point  to  the  court  wherein  they 
differed,  took  their  advice,  retired  and  found 
a  verdict  for  the  plaintiff.  No  improper  com- 
munication with  the  jury  appeared,  and  no 
probability  that  their  absence  had  produced 
any  effect  upon  their  minds  in  making  up 
their  verdict. 

Curia.  It  was  clearly  irregular  in  the  two 
jurors  to  separate  from  their  fellows.  But 
this  does  not  affect  the  merits  of  the  case,  as 
between  the  parties.  The  ancient  strictness, 
in  relation  to  the  conduct  of  jurors,  is 
somewhat  relaxed,  as  may  be  seen  in  Hackley 
v.  Ilaatie,  decided  by  this  court  (3  Johns.,  252). 
Whether  the  verdict  is  to  be  set  aside,  must 
depend  upon  circumstances  and  the  real  jus- 
tice of  the  case.  If  there  is  a  probability  of 
abuse,  we  then  notice  it  ;  but  here  is  none. 

Motion  dented. (a) 

Cited  in— 3  Cow.,  355 ;  2  Wend.,  355  ;  7  Wend..  423 : 
1  Hill,  211 :  55  Barb.,  500 ;  4  How.  Pr.,  255 ;  9  How. 
Pr.,  12 ;  44  How.  Pr..  363 ;  14  Abb.  N.  8., 229;  1  Park., 
260;  3  Park.,  41;  4  Bos.,  510 ;  2  Kan.,  332  ;  21  Wis., 
27  ;  24  Ind.,  155 ;  62  111.,  467. 

be  punished  by  fine,  as  appears  best  to  the  justices. 
Vavisor,  J.  (in  Bro.  Abr.,  tit.  Verdict,  pi.  19 ;  Banis- 
ter, J.),  contra:  When  a  jury  is  charged,  they  are, 
as  it  were,  prisoners  until  they  are  discharged,  and 
cannot  depart  without  the  license  of  the  justices; 
and  if  they  had  been  put  in  a  house  and  under  guard, 
and  had  departed  without  license,  and  then  three  or 
four  days  afterwards  they  had  returned  and  given 
their  verdict,  that  would  have  been  void ;  then  here 
they  departed  without  license,  and  although  no  evi- 
dence was  given,  that  is  not  material  in  my  view  of 
the  case.  Rede,  J.,  was  of  opinion  that  the  verdict 
was  good;  he  agreed  that  the  jurors  are  charged  that 
they  cannot  depart  without  license :  but  yet  there 
may  be  some  cases  where  their  departure  shall  be 
excused,  even  without  license.  As  if  an  affray  hap- 
pens suddenly  before  the  justices,  and  they  depart 
to  preserve  the  peace,  their  departure  is  lawful: 
and  so,  if  they  are  in  a  house,  and  the  house  fall, 
they  may  depart  to  save  their  lives.  And  here,  in 
my  opinion,  they  had  a  good  cause  for  departing  ; 
that  is  to  say,  the  tempest ;  therefore  their  departure 
is  good  and  excusable.  Danvers,  J.,  of  the  same 
opinion.  The  departure  is  no  good  ground  to  make 
the  verdict  void  ;  for  this  misdemeanor  of  the 
jurors,  the  justices  cannot  annul  their  verdict ;  they 
may  adjudge  a  fine  upon  them,  or  imprison  them, 
or  impose  any  other  punishment  of  the  like  nature, 
according  to  their  discretion  ;  but  this  is  no  cause  to 
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JACKSON  v.  STILES. 


222*]  *  JACKSON,  ex  dera.  BKAVER, 

v. 
STILES,  HUMPHRY,  Tenant. 

Ejectment — Motion  to  Set  Aside  Default — Service 
on  Illiterate  Tenant — Affidavit  of  Tenant  that 
he  was  not  in  Possession — Not  an  Affidavit  of 
Merits. 

Where  a  printed  declaration  and  notice  in  eject- 
ment was  served  upon  an  illiterate  tenant,  who  was 
told  merely  that  they  were  a  declaration  in  eject- 
ment, without  any  farther  explanation,  but  it  ap- 
peared from  circumstances  that  he  must  have 
known  the  nature  of  the  papers,  the  court  consid- 
ered this  equivalent  to  a  technical  service. 

Whether  the  tenant  is  in  possession,  is  not  a  ques- 
tion upon  the  merits,  but  merely  of  irregularity, 
and  affidavits  may  be  heard  upon  it  on  both  sides. 

It  must  appear  by  affidavid,  that  the  declaration 
and  notice  were  served  upon  the  tenants  in  posses- 
avoid  the  verdict.  Tremaile,  J.,  of  the  same  opin- 
ion. First,  they  had  a  reasonable  ground  of  depart- 
ing on  account  of  the  tempest,  and  for  reasonable 
cause,  as  has  been  said,  they  may  depart  well  enough. 
Hody,  Chief  Baron,  and  Brian,  were  of  opinion  that 
the  verdict  was  was  void  ;  the  latter  said  :  It  is  rea- 
sonable that  they  should  be  allowed  to  depart  when 
they  have  cause,  as  in  the  case  of  a  house  falling, 
&c.,  but  the  rain  was  a  feeble  cause  for  the  depart- 
ure ;  wherefore  their  going,  and  all  their  misde- 
meanor was  without  cause:  wheref  ore,it  seems  to  me 
that  they  shall  be  fined,  and  also  their  verdict  shall  be 
void.  Fineux,  J.,  was  'of  opinion  that  the  departure 
was  no  ground  for  avoiding  the  verdict.  The  case  was 
adjourned,  and  came  on  again  in  Hilary  Term  (15 
Hen.  VII.,  fol.  1) :  when  Keblesaid :  It  seems  to  me 
that  they  may  well  depart  for  a  reasonable  cause, 
notwithstanding  the  prohibition,  and  no  punish- 
ment shall  follow.  It  is  commanded  by  the  statute 
that  none  shall  commit  waste,  and  yet  the  sudden 
coming  of  a  tempest  shall  be  an  excuse  for  the  hap- 
pening of  waste.  The  same  law  is  of  breaking  prison, 
but  if  the  prison  be  on  flre,  a  departure  is  no  breach 
of  the  law.  This  case  is  cited  in  Bro.  Abr.,  Verdict, 
pi.  19,  where  it  is  said,  that  the  better  opinion  is, 
that  the  verdict  in  this  case  was  good,  notwithstand- 
ing the  departure.  In  Bro.  Abr.,  tit.  Jurors,  pi.  13. 
it  is  said  that  the  jurors  may  separate  by  reason  of 
a  great  tempest  or  affray,  or  the  falling  of  a  house, 
and  the  same  law  is  of  a  flre  in  the  house.  See,  also, 
Kelyng,  3d  edit.,  56.  The  Lord  Dacre's  case,  who 
was  indicted  for  treason  before  Commissioners  of 
Oyer  and  Terminer,  in  the  County  of  Cumberland, 
for  adhering  to  the  Scots,  the  King's  enemies,  and 
tried  by  his  peers  (26th  Hen.  VIII.),  the  Duke  of 
Norfolk  being  high  steward ;  and  the  day  before  the 
trial  all  the  judges  assembled  to  resolve  certain 
questions  which  might  arise  upon  the  said  trial,  so 
that  if  any  question  should  be  asked  them,  they 
might  resolve  unn  voce—  and  a  question  was  moved 
among  them,  that  if  the  peers  did  not  agree,  so  that 
the  court  was  adjourned  till  the  next  day,  what 
should  be  done  with  the  peers,  who  were  the  tryers? 
And  some  judges  held  they  were  to  be  kept  to- 
gether all  night ;  but  others  held,  because  they  were 
not  sworn,  for  the  great  trust  reposed  in  them,  and 
presumed  to  be  in  them,  they  might  go  to  their  own 
houses  every  one  by  himself.  In  2  Lilly's  Pr.  Rear., 
tit.  Jury  and  Juror,  p.  123,  a  case  is  cited  of  East,  T., 
24  Car.  K.  B..  where  it  is  laid  down,  that  after  a 
juror  is  sworn,  he  may  not  go  from  the  bar  until 
the  evidence  is  given,  and  the  directions  of  the 
court,  for  any  cause  whatsoever,  without  leave 
of  the  court,  and  though  he  has  leave,  he  must  have 
a  keeper  with  him.  But  it  is  not  stated,  that  if  they 
disperse  with  leave,  the  subsequent  verdict  shall  be 
void.  In  the  case  of  The  King  v.  Stone,  A.  D,  1796, 
6  T.  R.,  530,  1,  which,  however,  was  an  indictment 
for  high  treason,  the  court  having  sat  on  the  first 
day  of  the  trial,  from  nine  o'clock  in  the  morning 
till  ten  o'clock  at  night,  without  any  interruption 
or  refreshment,  and  the  Attorney-General  stating 
that  his  evidence  would  occupy  four  hours  more, 
and  some  of  the  jury  being  very  much  exhausted 
and  incapable,  as  they  declared,  of  keeping  up  their 
attention  much  longer,the  court  adjourned  till  nine 
o'clock  the  next  morning.  Lord  Kenyon  observing 
that  necessity  justified  what  it  compelled ;  and 
that,  though  it  was  left  to  modern  times  to  bring 
forward  cases  of  such  extraordinary  length,  yet  no 
rule  could  compel  the  court  to  continue  their  sit- 
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sion,  before  a  default  can  be  taken  against  the 
casual  ejector. 

Citations-1  Cai.,  112,  344 ;  3  B.  &  P..  1 ;  Adams.,  on 
Ej. ;  Tidd,  6th  ed.,  509 ;  1  Ch..  118,  n.  a. 

TjUECTMENT.  Motion  to  set  aside  the 
-LJ  declaration,  default  and  subsequent  pro- 
ceedings, on  the  ground  of  irregularity  in  serv- 
ing the  declaration  and  notice  from  the  casual 
ejector  upon  the  tenant. 

The  declaration  and  notice  were  printed  : 
and  when  they  were  delivered  to  the  tenant, 
he  was  informed  merely  that  *they  [*223 
were  a  declaration  in  ejectment,  and  they  were 
not  further  read  or  explained.  The  defendant, 
however,  afterwards  offered  to  settle  the  suit, 
by  an  exchange  of  lands  with  the  lessor  of  the 
plaintiff.  He  had  consulted  an  attorney  and 
done  some  other  acts,  showing  that  he  must 

ting  longer  than  their  natural  powers  would  enable 
them  to  do  the  business  of  it.  The  jury  retired  to 
an  adjoining  tavern,  where  accommodations  were 
prepared  for  them,  and  the  bailiffs  were  sworn  "well 
and  truly  to  keep  the  jury,  and  neither  to  speak  to 
them  themselves,  nor  suffer  any  other  person  to 
speak  to  them  touching  any  matter  relative  to  this 
trial."  The  entry  of  the  adjournment  was  in  the 
following  form  :  Thursday  next,  after,  &c.  Foras- 
much as  it  appears  to  the  court  here,  from  the 
length  of  time  which  has  been  already  occupied  by 
the  trial  of  the  issue  joined  upon  this  indictment, 
and  the  further  time  which  will  be  necessarily  oc- 
cupied by  the  same,  that  justice  cannot  be  done  if 
this  court  proceed  without  intermission  upon  the 
said  trial :  It  is  ordered,  that  the  jury,  impaneled 
and  sworn  to  try  the  said  issue,  have  leave  to  with- 
draw from  the  bar  of  this  court,  being  well  and 
truly  kept  by  six  bailiffs,  duly  sworn  not  to  permit 
any  person  to  speak  to  them  touching  any  matter 
relative  to  the  trial  of  this  issue,  and  that  the  same 
jury  shall  again  come  to  the  bar  of  this  court  on  the 
morrow,  at  nine  o'clock  in  the  forenoon.  And  it  is 
further  ordered,  that  the  prisoner  be  again  brought, 
&c. 

After  the  evidence  has  been  heard,  and  the  jury 
retire  to  consider  of  their  verdict,  the  oath  ad- 
ministered to  the  bailiff,  who  is  sworn  to  keep  them, 
is  as  follows :  You  shall  swear  that  you  shall  keep 
this  jury  without  meat,  drink,  fire,  or  candle  :  you 
shall  suffer  none  to  speak  to  them,  neither  ohall  you 
speak  to  them  yourself  (not  adding  the  words, 
touching  any  matter  relative  to  this  trial,  as  in  6  T. 
R.,  530, 1,  and  supra),  but  only  to  ask  them  whether 
they  are  agreed.  So  help  you  God.  Dalt.,  ch.  185 : 

2  Hale,  296 ;    Dick.,  Sess.  223 ;    Bac.  Abr.  Juries,  G  ; 
1  Chit.,  Cr.  L.,  632.    Accordingly,  in  Com.  Dig.,  tit. 
Enquest,  F^itis  laid  down,  that  after  the  evidence 
given,  the  jury  ought  to  continue  together  till  they 
agree  of  their  verdict,  without  eating,  drinking,  fire 
or  candle,  or  speaking  with   anyone,  except  the 
bailiff,  to  know  if  they  be  agreed.    Co.  Litt.,  227  b  • 

3  Inst.,  29,  pi.  13 ;  15  Hen.  VII.,  1, 2.  If  agreat  tempest 
happens,  the  jury  my  depart  from  the  place  where 
they  are  to  consider  of  their  verdict.    So  if  a  sudden 
affray  happens,  or  if  the  house  be  upon  the  point  of 
falling.  Vin.  Abr.,  tit.  Trial,  G,  g,  4,  cites  Bro.,  Ver- 
dict, pi.  19 ;   14  Hen.  VII.,  29.    Per  Rede,  Davers 
&  Tremaile,  Bro.,  Jurors,  pi.  13,  S.  C.    The  same  law 
seems  to  be  of  fire  upon  the  house.    lb..  Ibid.,  Vin. 
Abr..  tit.  Trial,  G,  fif.4.     So  in  Com.   Dig.,  tit.  En- 
quest,  F ;  if  the  jury  separate  on  account  of  a  great 
tempest,  they  shall  not  be  amerced.    Plowd.,  13.  b  • 
15  Hen.  VII.,  1  ft ;    14  Hen.  VII.,  30.    In  4  Bl.  Com  , 
360,  it  is  said,  that  when  the  evidence  on  both  sides 
is  closed,  and  indeed  when  any  evidence  hath  been 
given,  the  jury   cannot  be  discharged    (unless  in 
cases  of  evident  necessity   (Co.  Litt.,  227,  3  Inst., 
110;  Fost.,  27:  Gould's  case,  Hil.,  1764);  till  they  have 
given  in  their  verdict,  but  are  to  consider  of 'it,  and 
deliver  it  in  with   the  same   forms  as  upon  civil 
causes,  only  they  cannot,  in  a  criminal  case,  which 
touches  life  or  member,  give  a  privy  verdict.    But 
the  judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  return  to  receive  the  verdict 
in  open  court.    In  Parke's  case,  2  Roll.,  85,  at  N.  P., 
a  juror  was  challenged  and  withdrawn,  and  after- 
wards went  out  with  the  jury  and  stayed  with  them 
above  half  an  hour.    And  by  Croke  &  Doddridge. 
this  act  shall  not  set  aside  the  verdict,  unless  it  can 
be  proved  that  they  had  new  evidence  given  after 
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have  understood  the  nature  of  the  papers 
served  upon  him.  He  had  before  been  a  party 
in  ejectment.  He  swore  that  he  was  an  illiter- 
ate man,  and  that  he  was  not  the  tenant  in  pos- 
session ;  but  made  no  general  affidavit  of  merits. 
And  affidavits  were  produced  on  the  part  of 
the  plaintiff,  satisfactory  to  the  court,  that  he 
was  the  tenant  in  possession. 

224*]  *  Curia.  Although  the  service  was 
not,  perhaps,  technically  correct,  we  deny  the 
motion,  under  the  circumstances  of  this  case. 
As  the  tenant  was  not  deceived  or  misled  (vide 
Ryers  v.  Hillyer,  1  Cai.,  112  ;  Parkman  v.  Sher- 
man, Id.,  344;  Batten  v.  Harrison,  3  Bos.  &  P., 
1),  we  consider  it  equivalent  to  a  technical 
service.  The  whole  is  a  mere  question  of  reg- 
ularity, as  it  appears  upon  the  papers.  The 

they  went  out  of  court,  but  it  is  a  misdemeanor  in 
him  who  was  challenged,  and  punishable.  2  Hale 
P  C.,  308,  9  ;  Vin.  Abr.,  Trial,  G,  0,  4;  see,  also  Ld. 
St.  John  v.  Abbot,  Barnes,  441.  This  cause  was  tried 
at  the  Northampton  Summer  Assizes  (8  Geo.,  II.)  be- 
fore Mr.  Justice  Reeve  ;  and  after  the  evidence  was 
summed  up  in  the  forenoon,  the  jury  retired  to 
consider  of  their  verdict ;  before  the  rising  of  the 
court,  they  came  into  court,  attended  by  the  bailiff, 
to  ask  a  question,  which  was  answered,  and  they 
were  sent  back.  At  the  sitting  of  the  court  in  the 
afternoon,  the  judge  was  informed  that  some  of  the 
jurymen  (two  or  three)  were  in  court ;  whereupon, 
being  asked  by  him  what  they  did  there,  answered 
they  could  not  agree,  and  were  thereupon  sent 
back  to  their  fellows,  and  afterwards  a  verdict  was 
brought  in  for  the  plaintiff.  The  judge  did  not 
certify  the  verdict  to  be  contrary  to  evidence,  and 
the  court  were  of  opinion  that  this  was  a  misbe- 
havior in  the  jury,  for  which  they  were  finable,  but 
not  a  sufficient  cause  to  set  aside  the  verdict,  and 
the  plaintiff  was  not  in  fault.  If  the  jury  had  eat 
.and  drank  at  their  own  expense,  that  is  a  misbe- 
havior for  which  they  are  finable,  though  their  ver- 
dict must  stand ;  though  it  is  otherwise  if  they  had 
eat  and  drank  at  the  expense  of  either  party.  Rule 
discharged.  See  also  1  Vent.,  134 :  2  Roll.  Abr.,  715 ; 
Hawk.,  B,  2,  ch.  47.  In  Bull.  N.  P.,  308,  it  is  said  an 
officer  of  the  court  ought  always  to  be  placed  at  the 
door  of  the  box  where  the  jury  sit,  to  prevent  any- 
one from  having  communication  with  them :  and 
when  tUey  depart  from  the  bar,  they  are  to  be  at- 
tended by  a  bailiff,  sworn  for  that  purpose.  At  the 
present  day,  it  appears  that  the  jury  will  not  be 
permitted  to  disperse  after  they  have  retired  for  the 
purpose  of  considering  their  verdict ;  although,  in 
a  case  of  misdemeanor,  a  dispersion  of  the  jury, 
with  the  judge's  concurrence,  on  an  adjournment 
taking  place  during  the  progress  of  a  trial,  will  not 
be  sufficient  to  avoid  the  verdict.  Convenience 
seems  to  be  in  favor  of  this  practice.  It  is  always 
in  the  power  of  the  judge  to  prevent  the  jury  from 
dispersing  where  the  trial  is  of  such  a  nature  as  to 
render  it  expedient  that  the  jury  should  be  kept  to- 
gether. Some  consideration,  also,  seems  due  to  the 
jury,  who  are.  in  general,  men  of  active  lives  and 
regular  habits,  and  are,  therefore,  likely  to  sustain 
great  inconvenience  by  being  totally  prevented, 
during  the  continuance  of  a  very  long  protracted 
trial,  from  any  attention  to  their  affairs,  however 
urgent. 

Accordingly,  in  The  King  v.  Woolf,  1  Ch.,  401,  at 
an  adjourned  sittings,  at  Guildhall,  in  April,  1819, 
Cor.  Abbott,  Ch.  J.  the  trial  of  an  indictment  for 
conspiracy  commenced  on  the  morning  of  the  20th, 
and  continued  till  about  11  at  night.  The  case  be- 
ing then  unfinished,  Abbott  informed  the  jury  that 
they  might  retire  to  their  families ;  but  specially 
warned  them  not  to  have  any  communication  with 
any  person,  touching  or  concerning  the  matter  in 
issue.  They  retired,  accordingly,  and  the  next 
morning  they  assembled  again ;  and,  the  case  be- 
ing continued  at  a  late  hour  in  the  afternoon  of 
that  day,  they  found  the  defendants  guilty.  The 
defendants  and  their  attorneys  were  ignorant  of 
such  separation  and  retirement,  until  after  they  had 
found  their  verdict. 

On  motion  to  set  aside  this  verdict,  the  cases  were 
fully  srone  into  by  four  counsel  for  the  defendants ; 
and  they  cited  Ld.  Delamere's  case,  4  Harg.  St.  Tr., 
232  ;  1  Jac.,  2,  A.  D.  1685 ;  and  Kelyng,  50,  where  it 
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plaintiff  is  bound,  at  his  peril,  to  serve  the 
declaration  upon  the  tenant  in  possession.  ( Vide 
Adams  on  Eject.,  209-10  ;  Tidd,  6th  ed.,  509  ; 
1  Ch.,  118,  n.  a.)  There  must  be  an  affidavit 
of  this  filed,  to  warrant  a  judgment  by  default 
against  the  casual  ejector.  That  must  have 
been  done  in  this  case.  The  tenant's  affidavit, 
that  he  was  not  in  possession,  cannot  be  con- 
sidered as  an  affidavit  of  merits.  It  may,  there- 
fore, be  *contradicted,  and  the  balance  [*225 
of  testimony  is  that  he  was  in  possession.  But 
though  we  deny  the  motion,  we  direct  it  to  be 
made  a  part  of  the  rule,  that,  on  filing  an  affi- 
davit of  merits  within  thirty  days,  the  default 
be  set  aside,  and  the  tenant  let  in  to  defend, 
on  payment  of  the  costs. 

Rule  accordingly. 

is  said,  by  all  the  judges  (on  a  question  whether  the 
court  could  allow  the  jury  to  separate),  "the  jury 
being  once  charged,  can  never  be  discharged  till 
they  have  given  their  verdict ;  this  is  clear ;  and  the 
reason  of  that  is,  for  fear  of  corruption  and  tamper- 
ing with  the  jury.  An  officer  is  sworn  to  keep  the 
jury,  without  permitting  them  to  separate,  or  any 
one  to  converse  with  them,  for  no  man  knows  what 
may  happen  ;  for,  though  the  law  requires  honest 
men  should  be  returned  upon  juries,  and  without  a 
known  objection,  they  are  presumed  to  be  proM  et 
legates  homines ;  yet  they  are  weak  men,  and,  per- 
haps, may  be  wrought  upon  by  undue  applica- 
tions." And  1  Inst.,  227  b  ;  2  Hale  P.  C.,  296-7 ;  Palm., 
380;  Metcalfe  v.  Deane,  Cro.  Eliz.,  139;  Roll.,  tit. 
Trial,  714,  pi.  1,  6,  8, 25 ;  Com.  Dig.,  Pleader,  S,  45 ; 
Roll.,  tit.  Trial,  716,  pi.  20 ;  Pratt's  case..  Id.,  pi.  19; 
Hunt  v.  Locke,  1  Keb.,  300  ;  11  H.  4, 17,  were  also 
cited.  None  of  these  authorities,  except  the  first, 
respect  the  separation  of  the  jury,  with  or  without 
leave  of  the  court ;  but  merely  the  great  strictness 
of  their  behavior  while  together,  as  to  eating  and 
drinking,  having  fire  or  candle,  conversing  or 
hearing  conversation,  or  hearing  evidence  while 
going  frprn  the  bar,  or  at  their  room,  or  taking  evi-- 
dence  with  them,  and  how  closely  they  are  to  be 
watched  and  kept  by  a  sworn  bailiff.  Mr.  Denman 
also  mentioned  Dr.  Watson's  case.  2  Stark.,  116,  who 
was  tried  in  1817  for  high  treason,  as  an  accomplice 
with  the  famous  Arthur  Thistlewood.  In  that 
case,  which  lasted  several  days,  the  jury  were  kept 
together,  under  the  charge  of  a  bailiff.  So,  in  the 
protracted  trials  in  1794,  of  Horne  Tooke,  &c.,  steps 
were  taken  to  prevent  the  possibility  of  any  com- 
munication with  the  jury  during  adjournment. 
And  vide  6  T.  R.,  530,  n.a;  Bac.  Abr.,  Verdict,  and 
Rex  v.  Stone,  6  T.  R.,  530-1. 

But  the  court  were  unanimous  in  refusing  the 
rule.  Abbott,  Ch.  J.,  who  tried  the  cause,  said 
(inter  alia) :  "  The  trial  began  between  9  and  10  in 
the  morning ;  it  had  proceeded  until  11  o'clock  at 
night,  or  later,  before  the  evidence  on  the  part  of 
the  prosecution  closed.  Learned  counsel  were  em- 
ployed separately  for  several  defendants.  It  must 
be  assumed  (and  nobody  could  assume  to  himself 
the  contrary)  that  in  that  stage  of  the  case,  evidence 
would  be  laid  before  the  jury  on  the  part  of  the  de- 
fendants. It  became  matter,  therefore,  of  necessity, 
that  the  trial  should  be  adjourned,  and  an  adjourn- 
ment accordingly  took  place  from  the  necessity  of 
the  case,  the  jury  being  fatigued  both  in  mind  and 
body ;  and  it  would  have  been  injurious  to  the  case 
of  the  defendants,  even  if  the  judge  and  jury  had 
had  strength  enough  to  go  on  till  the  trial  came  to 
a  close ;  I  say,  most  injurious  to  the  case  of  the  de- 
fendants, if  their  case  was  heard  by  persons  whose 
minds  were  exhausted  with  fatigue,  as  it  would 
have  been  if  an  adjournment  had  not  taken  place. 
An  adjournment  of  this  nature  is  not  necessarily 
followed  by  the  dispersion  of  the  jury,  for,  in  many 
cases  (and  in  many  cases  they  ought),  they  are  kept 
together  till  the  close  of  the  trial.  But  I  am  of  opin- 
ion that  in  case  of  a  misdemeanor,  their  dispersion 
does  not  vitiate  the  verdict ;  and  I  found  my  opin- 
ion upon  the  admitted  fact  that  there  are  many  in- 
stances, of  late  years,  in  which  juries,  upon  trials 
for  misdemeanors,  have  dispersed,  and  gone  to  their 
abodes  during  the  night  for  which  the  adjournment 
took  place ;  and  I  consider  every  instance  in  which 
that  has  been  done,  to  be  proof  that  it  may  be  done. 
"The  only  difference  that  can  exist  between  the 
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226*]    *TROTTER  &  DOUGLASS 

*. 
HAWLEY  &  ROSE. 

Practice — Obtaining  Default. 

One  of  the  defendants  having  omitted  to  put  in 
-special  bail,  the  plaintiffs'  attorney,  for  that  reason, 
refused  to  receive  a  plea ;  but  a  few  days  after  tiled 
common  bail,  and  entered  a  default,  and  it  was 
holden  regular ;  butset  aside  on  affidavit  of  merits, 
upon  terms. 

rpHE  plaintiffs  having  declared  debeneesse, 
JL  and  special  bail  being  due,  one  of  the  de- 
fendants had  omitted  to  file  bail.  A  plea  was 


offered  to  the  plaintiff's  attorney,  which  he 
refused  to  receive  for  that  reason  ;  but.  a  few 
days  after,  he  filed  common  bail,  and  entered 
the  defendants'  default. 

*On  motion  to  set  aside  the  default  [*227 
for  this  reason,  and  on  an  affidavit  of  merits, 

Per  Curiam.  This  was  'disingenuous  in  the 
attorney,  but  his  proceedings  were  regular. 
There  being  an  affidavit  of  merits,  we  set  aside 
the  default  on  the  usual  terms. 

Rule,  accordingly. 

Cited  in-6  Cow.,  57 ;  21  Wend.,  353. 


fact  of  the  jury  separating  with  or  without  the  ap- 
probation of  the  judge,  as  it  seems  to  me,  is  this; 
that  if  it  be  done  without  the  consent  or  approba- 
tion of  the  judge,  express  or  implied,  it  may  be  a 
misdemeanor  in  them,  and  they  may  be  liable  to  be 
punished  :  whereas,  if  he  gives  his  consent,  there 
will  be  no  such  consequence  of  a  separation.  But, 
though  It  may  be  a  misdemeanor  in  them  to  sep- 
arate, without  his  consent,  it  will  not  avoid  the  ver- 
dict in  a  case  of  this  kind,  as  it  would  if  the  law  re- 
•quired  the  jury  to  be  absolutely  kept  together. 
Now  it  is  not  surmised,  in  this  case,  that,  during  the 
night  (for  it  was  during  the"  night  only  that  the 
reparation  took  place),  any  attempt  was  made  to 
practice  upon  the  jury.  If  anything  of  that  could 
have  been  shown,  the  court  would  require  that  mat- 
ter to  be  investigated.  But  it  is  not  even  suggested 
that  any  such  thing  took  place.  All  that  is  suggested 
is,  that,  in  point  of  fact,  the  jury  were  allowed  to  go 
to  their  own  homes,  in  order  to  take  their  necessary 
refeshments,  which  they  might  have  had  at  some 
other  place  with  much  less  convenience  to  them- 
selves. Vide  Com.  Dig..  Pleader,  S,  11.  It  seems  to 
me  that  the  law  has  vested  in  the  judge  the  discre- 
tion of  saying  whether  or  not,  in  any  particular 
•case,  it  may  be  allowed  to  the  jury  to  go  to  their 
homes,  during  a  necessary  adjournment  throughout 
the  night." 

Bailey,  J.  said :  "  In  almost  every  trial,  it  is  in  the 
•experience  of  persons  who  attend  courts  of  justice, 
the  judge  as  well  as  the  jury  are  occasionally  absent 
for  a  short  period.  This  is  very  often  so  ;  and  per- 
haps, it  may  be  said,  improperly.  But  they  go  out 
only  for  a  few  minutes.  If,  then,  a  separation  for 
.a  night  will  vitiate  a  verdict,  why  not  a  separation 
•  for  a  few  minutes?"  Again;  "every  object  and  pur- 
pose of  j  ustice  is  effectually  answered.and  every  sup- 
posed inconvenience  rebutted,  by  the  law  as  it  now 
stands ;  for  as  the  law  now  stands,  if  the  jury  sep- 
arate without  consent,  and  improperly  so,  it  is  in 
the  discretion  of  the  judge,  who  tries  the  cause,  to 
Impose  upon  them  such  punishment  and  tine  as  he 
may  think  fit."  [He  admitted  that,  where  the  ver- 
dict was  against  evidence,  the  separation  might 
weigh  towards  setting  it  aside;  but  proceeded.! 
"  When  the  fact  of  separation,  per  se,  is  urged  as  the 
ground  for  a  new  trial,  it  is  of  no  weight."  Bailey 
and  Holroyd/JJ".,  both  thought  this  question  might 
be  more  solemnly  reviewed  on  error,  if  the  party 
•choose  to  proceed  in  that  way;  and. 

Holroyd,  J.,  said:  "I  do  not  find  any  authority, 
in  law,  which  says  that  the  separation  of  the  jury,  in 
a  case  between  party  and  party,  or  in  case  of  a  mis- 
demeanor, does  avoid  the  verdict.  If  the  jury 
are  guilty  of  any  improper  conduct,  in  any  separa- 
tion, which  ought  not  to  take  place  without  the 
•authority  of  the  court,  they  may  be  guilty  of  a 
misdemeanor,  and  may  be  fined  and  punished  as 
:such:  but  it  appears  to  me  that  that  would  not 
avoid  the  verdict.  In  case  any  probable  mischief  is 
likely  to  result  from  a  separation,  without  any  care 
being  taken  to  prevent  it,  either  from  the  inatten- 
tion of  the  judge,  or  upon  any  suggestion  of  that 
kind,  you  may  direct  such  measures  to  be  taken  as 
shall  prevent  the  effects  of  such  separation,  assum- 
ing under  such  circumstances  any  mischief  is  like- 
ly to  arise.  It  appears  to  me,  however,  to  be  matter 
that  will  not  avoid  the  verdict." 

Best,  J".,  said:  ".I  am  alarmed  at  the  extent  to 
-which  the  proposition  contended  for  may  be  car- 
Tied,  if  it  is  well  founded  ;  for  if  this  is  a  mistrial,  in 
C9nsequence  of  a  separation  of  the  jury,  I  cannot 
discover  any  distinction  between  a  separation  for  a 
minute,  and  a  separation  for  a  considerable  period  of 
time ;  for,  if  the  argument  is  right,  it  is  right  to  this 
extent,  that  if  by  any  accidenta  jury  gets  out  of  the 


box  for  a  single  minute,  it  is  a  mistrial.  Let  us  see 
the  extent  of  mischief  to  which  this  doctrine  may 
be  carried.  Suppose,  in  the  case  of  a  trial  for  capital 
felony,  some  of  the  jury  by  accident  get  out  of  the 
box,  and  the  prisoner,  in  the  result  of  the  trial,  is 
acquitted,  the  condequence  of  this  argument  would 
be  a  mistrial,  and  the  man  must  be  put  on  his  trial 
again.  That  is  a  consequence  which  alarms  me, 
and  I  do  not  feel  that  we  ought  to  give  any  counte- 
nance to  an  objection  which  would  go  to  such  a  mis- 
chievous extent.  Several  cases  have  been  cited, 
and  it  appears  that  the  only  one  which  touches  thi* 
question  is  that  of  Lord  Delamere,  in  the  4th  State 
Trials,  where  the  judges  appeared  to  have  said  that 
the  jury  once  charged  cannot  be  discharged.  That 
that  might  be  law  at  one  time,  I  have  no  doubt ;  but 
the  practice  for  a  long  period  of  time  will  show 
what  the  law  is;  and  I  believe  there  is  no  judge,  who 
has  sat  for  any  length  of  time  in  this  hall,  that  h»s 
not  known  and  approved  of  discharges  of  juries. 
The  constant  and  uniform  practice  which  has 
existed  for  a  considerable  length  of  time,  will  show 
that  what  is  stated  in  Lord  Delamere's  case  is 
not  now  to  govern  our  decision."  In  another 
place,  he  remarked  :  "  The  judge  is  vested  with  a 
discretion  on  the  subject,  which  he  will  exercise  on 
his  own  motion,  in  keeping  the  jury  together,  or  if 
either  of  the  parties  desire  it.  no  judge  would  re- 
fuse such  an  application.  If  it  were  stated  by  the 
parties  that  there  is  cause  to  apprehend  that  some 
improper  practices  might  take  place,if  the  jury  were 
separated— that  by  mixing  with  the  multitude  they 
might  imbibe  their  feelings,  or  that  they  might  be 
influenced  in  their  verdict  by  any  communica'ion 
with  the  crowd,  there  is  no  judge  who  would  not 
prevent  that  from  taking  place,  by  keepina  the  jury 
apart  from  the  multitude,  till  they  gave  their  ver- 
dict. But  if  any  such  application  were  made  by 
either  of  the  parties,  I  do  not  see  how  it  could  be 
complied  with  in  such  a  case  as  this,  unless  the  par- 
ty applying  undertakes  to  defray  the  expense  at- 
tendant upon  keeping  them  together :  for,  in  the 
case  of  a  misdemeanor,  I  do  not  understand  where 
the  expense  is  to  come  from ;  for  I  do  not  agrf;e  in 
the  propriety  of  keeping  the  jury  shut  up  for  a  num- 
ber of  days  at  their  own  expense.  It  appears  to  me, 
however,  that  no  mischief  can  result  from  allowing 
juries  to  separate ;  a  discretion  being  always  vested 
in  the  judge,  as  to  the  propriety  or  impropriety  of 
keeping  them  together,  in  eagh  particular  case." 

The  American  cases  on  this  subject  present  near- 
ly the  same  view  of  the  question  as  the  English, 
with  the  exception  of  Connecticut.  In  that  State, 
though  formerly  held  otherwise,  and  now  appar- 
ently forbidden  by  a  statute,  the  jury  exercise  the 
right  of  separating  and  assembling  according  to 
convenience,  like  our  grand  jurors  in  this  State, 
even  after  they  have  retired  from  the  bar.  under 
charge  of  the  officer.  In  Brandin  v.  Grannis,  1  Conn.. 
N.  S.,  n.  a.,  in  error.  Nov.,  1811,  this  practice  was 
sanctioned  by  a  judicial  decision,  of  their  highest 
tribunal.  Yet  shortly  before  this  (1808),  the  late 
Livingston.  J.  (C.  C.  U.  S.  Lester  v.  Stanley,  3 
Day,  287),  did  not  consider  that  practice  warrant- 
able under  the  Statute,  which  he  said  appeared  to 
have  been  made  in  affirmance  of  the  common  law ; 
and  he  told  the  jury  if  they  separated  before  they 
had  agreed  he  should  set  their  verdict  aside.  The 
ancient  practice  in  that  State  was  in  accordance 
with  Judge  Livingston's  decision,  as  appears  bv  an 
adjudged  case  in  1811.  Nichols  v.  Whiting,  3  Day. 
287,  n.  a.  And  in  Brandin  v.  Grannis,  Baldwin,  J"., 
who  delivers  the  opinion  of  the  court,  seems  to 
admit  that  a  literal  interpretation  of  the  Statute 
would  forbid  a  separation.  He  reposes  himself 
upon  a  practical  construction  to  the  contrary,  for  a 
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228*  ]*REYNOLDS  e.  MANNING.. 

Refusal    to    Discharge  Defendant  on  Common 
Bail — Prima  Facie  Fraud. 

The  defendant  having  been  arrested,  and  given 
bail  to  the  sheriff  for  a  debt  from  which  his  person 
had  been  discharged,  under  the  Statute,  &c.,  moved 
to  be  discharged  on  common  bail,  which  was  re- 
fused, because  a  prima  facie  case  of  fraud  was  made 
out  against  him  by  affidavit. 

IN  axsumpait,  the  defendant  had  been  arrested 
without  any  previous  order,  and  had  given 
bail  to  the  sheriff  ;  and  the  motion  was  to  dis- 
charge him  on  common  bail,  because  he  had 
obtained  his  dischange  from  the  debt  claimed 
in  this  action,  under  the  "  Act  to  Abolish  Im- 
229*]prisonment  for  Debt  in  *Certain  Cases," 

great  number  of  years,  which  he  holds  consonant 
to  the  spirit  of  the  Statute,  and  vindicates  the  cor- 
rectness of  the  practice  by  another  provision,  re- 
quiring from  the  petit  jury  an  oath  of  secrecy,  like 
that  which  our  grand  jurors  take,  to  which  their 
Statute  hassuperadded  an  oath  agaiu.-t  all  commu- 
nication with  others,  in  relation  to  the  subject  in 
hand.  "  No  evils,"  says  he,  "  that  I  perceive,  result 
from  the  practice,  in  pursuance  of  this  construc- 
tion, which  would  not  follow  the  separation  of 
jurors  after  they  had  agreed  on,  and  before  they 
had  delivered  up  their  verdict.  This  the  Statute 
permits.  T  presume,  also,  with  us,  where  courts  are 
in  the  habit  of  returning  juries  to  a  second  consid- 
eration, if  the  jury  should  agree  upon  a  verdict  and 
then  separate,  and  after  reflection,  should  on  the 
next  day  agree  upon  a  different  verdict,  they  might 
lawfully  do  so.  If  they  may,  the  agreement  is  of 
no  avail;  and  under  a  different  practice,  would 
soon  be  a  mere  pretense  for  separation.  Nothing, 
then,  short  of  a  rigorous  confinement,  according  to 
the  rule  of  the  common  law,  till  the  verdict  is  de- 
livered up.  would  attain  the  object  sought.  Many 
inconveniences  would  follow  a  literal  execution  of 
the  Statute,  as  claimed.  It  would  hazard  many  late 
judgments  now  considered  at  rest.  It  would  make 
a  very  unpleasant  innovation  upon  the  habits  of 
our  jurors:  and  I  am  confident  that  justice  would 
not  be  promoted,  truth  more  clearly  discovered,  or 
parties  be  better  satisfied,  by  hurrying  on  a  jury  to 
a  hasty  decision,  and  denying  them  respite,  or  re- 
pose till  they  should  agree.  Causes  are  often  com- 
mitted to  the  jury,  at  a  late  hour  of  the  day,  which 
require  much  reflection,  investigation  and  some- 
times calculation.  They  will,  generally,  be  ill  pre- 
pared for  this,  immediately  after  the  fatigues  of  a 
tedious  trial,  and  may  be  unable  to  come  to  a  result 
in  seasonable  hours:  yetsuch  are  the  cases  to  which 
the  rule  will  most  frequently  apply.  In  ordinary 
cases  the  jury  have  no  occasion  to  separate,  and 
seldom  do.  This  construction  of  the  Statute  does 
not  appear  to  me  unreasonable.  It  is  certainly  con- 
formable to  the  temper  of  the  times  and  the  habits 
of  our  citizens.  And  I  am  not  convinced  that  we 
are  now  bound  to  abandon  it,  after  it  has  been 
sanctioned  by  so  long  and  quiet  usage  ;  nor  that  the 
advantages  would  overbalance  the  inconveniences 
resulting  froin  a  change."  Smith,  J.,  dissented. 
Accordingly,  in  The  State  of  Conn.  v.  Babcock, 
1815,  in  the  Court  of  Errors  of  Conn.  (1  Conn.  N.  S., 
401),  this  construction  again  received  a  judicial 
sanction,  by  the  whole  court. 

N.  J.  In  Clark  v.  Cole,  1  Penn.,  278,  the  jury  sep- 
arated, after  retiring  and  before  delivering  their 
verdict.  Some  of  them,  while  considering  of  their 
verdict,  went  out  of  the  room,  and  returned  agnin 
in  a  few  minutes,  and  the  court  refused  to  set  the 
verdict  aside,  for  this  reason,  as  there  was  no  im- 
proper practice  of  the  party  in  whose  favor  the 
verdict  was  rendered.  In  Crane  v.  Sayre,  on  cert i- 
orari  (1  Halsted,  110),  while  an  argument  was  pend- 
ing before  the  justice,  as  to  the  competency  of  cer- 
tain testimony,  some  of  the  jurors  left  the  room, 
and  returned  again  without  leave  or  consent,  and 
without  an  officer  to  attend  them.  Curia.  "A  jury- 
man, who  leaves  his  fellow  jurors,  without  notice 
or  leave,  certainly  treats  the  court  with  great  con- 
tempt, for  which  a  fine  ought  10  be  imposed  on  him, 
as  soon  as  the  verdict  is  rendered :  and  he  ought  to 
be  committed  till  the  fine  is  paid.  It  would  retard 
the  trial  extremely,  and  work  great  confusion  for 
the  parties,  if  the  court  had  to  call  the  list  of  jurors 

498 


passed  Apr.  7,  1819.  (Vide  sess.  42,  ch.  101.)- 
And  this  was  opposed  by  an  affidavit,  show- 
ing certain  facts, which  amounted,  prima  facie, 
to  evidence  of  fraud  in  obtaining  the  dis- 
charge ;  and 

Per  Curiam.     For  that  reason  we  deny  the 
motion. (a) 
Motion  denied. 

Cited  in— 11  Abb.  Pr.,  344 ;  14  Abb.  Pr.,  296 ;  3  Abb. 

N.  S.,  335  ;  7  Rob  236. 

(a)  And  so  note  the  difference,  between  a  dis- 
charge under  this  and  the  Two  Third  Act.  The  lat- 
ter is  considered  conclusive,  as  will  be  seen  in  Heed 
v.  Gordon,  ante,  50.  The  English  rule,  as  mentioned 
a?i(e,50,  n.  a,  seems,  by  this  decision,  to  apply  in 
case  of  a  discharge  under  the  Act  to  Abolish  Impris- 
onment for  Debt. 

every  few  minutes,  to  be  sure  they  were  all  present,, 
as  must  be  dune  if  jurors  may  go  off  without  notice 
or  leave.  But  a  verdict  is  never  set  aside  for  a 
juror's  misbehavior  towards  the  court,  unless  it  is- 
prejudicial  to  one  or  other  of  the  parties,  and  no 
such  thing  appears  in  this  case."  Judgment  af- 
firmed. But,  in  Shepherd  v.  Baylor,  2  South.,  827, 
on  certlorari,  the  jury,  after  they  had  retired,  left 
the  room,  forcibly  and  against  the  will  of  the  con- 
stable ;  one  of  them  actually  absconded,  and  re- 
turned home  to  his  own  house ;  and  two  others 
were  found  in  the  public  road,  and  could  not  be 
gotten  to  return  till  they  were  actually  seized  and 
taken  back  by  the  constable :  and,  per  Curiam. 
"  Conduct  like  this  is  too  gross  to  be  tolerated.  It 
is  such  a  deviation  from  duty,  decency  and  order, 
as  to  impeach  the  motives  as  well  as  the  verdict  of 
any  jury."  Judgment  reversed. 

K.  I.  In  Burrill  v.  Phillips,  per  Story,  J.,  1  Gall., 
360,  the  jury  were  charged  late  in  the  evening,  and 
one  of  them,  through  mere  mistake  of  his  duty, 
left  his  fellows,  and  went  immediately  to  his  own 
home,  at  the  distance  of  two  miles,  but  was  sent 
for,  and  returned  back  in  about  two  hours,  when 
the  jury,  without  difficulty,  agreed  on  their  verdict: 
and  per  Story,  J.:  "  At  first,  I  was  struck  with  the 
inconvenience  of  allowing  a  verdict  after  a  separa- 
tion of  the  jurors;  and  when  an  opportunity  had 
been  given  to  tamper  with  them.  And,  without 
doubt,  as  this  is  an  application  to  the  discretion  of 
the  court,  the  verdict  ought  to  be  set  aside,  unless 
the  conduct  of  the  juror  be  free  from  unfavorable 
presumption.  I  am  perfectly  satisfied  with  the  ver- 
dict in  this  case.  Indeed,  I  do  not  see  how  it  could 
have  been  otherwise,  upon  the  evidence  before  the 
jury;  and  I  should  feel  great  reluctance  in  setting 
aside  a  verdict  so  well  founded  in  law  and  justice. 
I  am  glad  to  be  relieved  from  all  doubt  by  authority. 
The  case  of  St.  John  v.  Abbott,  Barnes,  441,  is  di- 
rectly in  point,  and  the  distinction  assumed  by  the 
plaintiff's  counsel,  is,  in  general,  well  supported.  I 
overrule  the  motion  to  set  aside  the  verdict." 

Va.  But  in  the  important  ease  of  the  .Common- 
wealth v.  John  M'Caul,  Va.  Cas.,  271,  decided  by  the 
Superior  Court  in  1812,  the  prisoner  was  indicted 
for  grand  larceny.  The  trial  continued  four  days, 
on  each  of  which  the  court  adjourned  for  abciut 
two  hours,  giving  orders,  that  in  the  meantime  the 
jury  should  be  kept  together,  in  a  room  by  them- 
selves, where  they  were  allowed  refreshments.  On 
their  way  to  the  jury  room,  at  the  second  adjourn- 
ment, one  of  the  jurors,  having- been  unexpectedly 
sworn  on  the  jury,  separated  from  his  fellows  for 
about  twenty  minutes,  to  attend  to  some  necessary 
business.  His  pretense  was  that  he  wished  to  dine 
at  home:  hi-*  departure  was  opposed  by  the  sheriff, 
who  admonished  him  not  to  go,  and  took  hold  of 
his  arm  to  prevent  him.  He  went,  however,  unat- 
tended by  an  officer,  there  being  none  in  waiting 
who  could  conveniently  attend  him.  The  juror 
stated  that  he  believed  the  court,  at  that  time,  did 
not  instruct  the  jury  to  remain  together;  and  he 
understood  the  design  of  the  adjournment  was  with 
the  view. that  the  jury  might  obtain  some  refresh- 
ment. He  ate  his  dinner  at  his  boarding  house,  and 
returned  Several  persons  asked  him  if  the  trial  of 
M'Caul  had  ended,  to  which  he  answered  in  the  neg- 
ative, but  he  had  (as  he  stated)  no  further  conver- 
sation with  any  one  on  the  subject  of  the  trial :  de- 
nied that  he  had  been  practiced  with,  and  no  abuse 
appeared.  Another  juryman  wasabsent  afew  min- 
utes on  a  visit  to  his  sick  child  (this  was  on  the 
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23O*]    *AVERY  v.  CADUGAN. 

Notice  of  Motion. 

A  notice  of  motion  for  the  "  next  term  "  is  good, 
without  mentioning  any  particular  day. 

MR.  BRADISH  moved  to  set  aside  the  exe- 
cution in  thi.s  cause. 

Mr.  C.  P.  Kirkland  objected  that  the  notice 
of  the  motion  was  for  the  next  term,  general- 
ly, without  specifying  any  particular  day. 

Curia.     This  includes  the  first  day  of  the 
term,  and  is  sufficient. 
Motion  heard. 
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THE    TERRE-TENANTS    OF    WALTON. 

Taxation  of  Costs — Sheriff's  Fees. 

Fees  for  serving  scire  facias  on  several  defendants; 
60  cents  lor  serving  writ  on  each  defendant,  besides 
milage  allowed  for  each ;  also,  return,  12J6  cents, 
and  two  summoners  for  each  tenant,  at  50  cents 
each  summoner. 

Summons  in  writing,  disallowed. 

AN  appeal  from  a  taxation,  under  the  Statute, 
\J  of  the  sheriff's  fees  in  this  cause,  for  serv- 
ing the  writ  of  xcire  facias,  the  court  allowed 
to  the  sheriff  the  following  charges  : 

Serving  writ  on  32  defendants,      -     $16,00 
Travel    fee  on  33  defendants,   5 
miles    each,  all  the  defendants 
residing  in  one  village,  5  miles 
from  the  court  house,      -      -     -         9,60 
232*]  *Returning  the  writ,   -    -  12| 

morning  of  the  second  day  of  the  trial),  with  an 
otticer,  from  whom  he  was  separated  about  five 
minutes,  ongoing  into  his  chamber  tosee  the  child. 
Verdict  of  guilty. 

On  moving  to  set  this  verdict  aside,  Mr.  Wirt,  for 
the  prisoner,  defied  the  Attorney-G_eneral  to  pro- 
duce a  single  case  of  life  and  death,  in  which  a  ver- 
dict was  allowed  to  stand  after  a  separation  of  the 
jury  ;  and  Mr.  Nicholas,  the  Attorney-General,  said 
that  Mr.  Wirt  could  not  produce  a  single  case  from 
the  English  books,  in  which  the  separation  of  one 
juryman  from  his  fellows  wa- considered  sufficient 
to  set  aside  the  verdict.  He  said  "  there  are  many 
instances  in  which  the  jurors  may  be  subject  to 
punishment  for  misbehavior,  and  yet  the  verdict 
will  stand  ;  and  he  referred  to  2  Hale,  306  ;  21st  Via., 
448 ;  Bull.  N.  P.,  308.  and  .7  Uac..  11, 12.  He  referred 
also  to  a  case  stated  in  2  Hale,  29ti,  which  is  thus 
given  by  him:  "Upon  not  guilty  pleaded,  12  are 
sworn  to  try  the  issue ;  after  their  departure,  A, 
one  of  the-  12,  leaves  his  companions,  which  being 
discovered  ti  >  the  court,  by  consent  of  all  parties, 
B,  another  of  the  panel,  is  sworn  in  the  place  of  A. 
and  afterwards  A  returns  to  his  company,  which 
being  made  knowrnto  the  court,  A  is  called,  and  ex- 
amined why  he  departed  ?  He  answered  "to  drink ;" 
and  being  examined  whether  he  had  spoken  to  the 
defendant,  denied  it  upon  his  oath;  whereupon  B 
was  discharged  from  giving  any  verdict  and  the 
verdict  taken  of  A  and  the  other  11.  and  A  fined  for 
his  contempt."  (34  B.,  3,  Office  de  Cow.,  12,  in  tres- 
pass.) 

A  majority  of  the  court  were  of  opinion  that 
actual  tampering,  or  conversation  on  the  subject  of 
th>-  trial  with  a  juryman,  was  not  necessary  to  set 
aside  the  verdict.  And  per  Nelson,  J.  (who  delivered 
the  opinion  of  the  court),  "from  the  mode  in  which 
collusion  and  tampering  is  generally  carried  <>n, 
such  circumstance  is  generally  known"  to  no  person, 
except  the  one  tampering,  and  the  person  tampered 
with,  or  the  person  between  whom  a  conversation 
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Summoners'  fees — 2  Summoners 
for  each  tenant,  50  cents  each,  $32.00 

Taxing  costs  and  attendance,    -    -  75 

But  struck  out  the  following  charge  as  im- 
proper : 

Summons  in  writing,  prepared  and 
left  with  each  tenant,  50  cents 
each,  -  $16,00 

Mr.  Birdseye  for  the  sheriff. 
Mr.  Lynch,  contra. 


*MORTON'S  EXECUTORS    [*233 


CROGHAN'S  TERRE-TENANTS. 

Appearance  of  Several  Defendants  by  One  At- 
torney—  One  Retaining  Fee  Only  Allowed. 

Where  several  defendants  appear  and  plead  by 
one  attorney,  only  one  retaining  fee  will  be  allowed 
in  taxation  against  the  plaintiff. 

Otherwise  when  they  appear  by  different  at- 
torneys. 

O  EVERAL  defendants  appeared  and  pleaded 
O  by  one  attorney,  and  being  entitled  to  costs 
against  the  plaintiffs  (vide  S.  C.,  .20  Johns., 
106),  the  question  was  submitted  whether  a 
retaining  fee  should  be  allowed  for  each  ten- 
ant. 

Curia.  Only  one  retaining  fee  is  allowable. 
It  would  have  been  otherwise  had  the  defend- 
ants appeared  by  different  attorneys.  This 
they  were  entitled  to  do,  but  they  have  chosen 
to  proceed  jointly. 

One  retaining  fee  only  allowed. 

Cited  in— 8  Paige,  623. 

may  be  held,  which  might  influence  the  verdict.  If 
you  question  either  of  these  persons  on  the  subject, 
he  must  criminate,  or  'declare  himself  innocent, 
and  you  lay  before  him  an  inducement  not  to  give 
correct  testimony.  The  old  rule  was,  that  the  jury 
on  no  occasion  should  separate.  I  mentioned 
(though  it  was  with  difficulty  that  the  rule  has  been 
at  all  relaxed)  that  it  is  relaxed  only  in  cases  of  im- 
perious, or  perhaps  of  unavoidable  necessity.  But 
by  allowing  that  a  jury  may  separate  without  neces- 
sity, and  that  their  verdict  shall  stand,  unless  the 
party  accused,  who  in  these  cases  is  in  the  custody 
of  law,  can  show  that  the  jury  not  only  have  sep- 
arated, but  that  they,  or  a  member  of  it,  has  also 
been  tampered  with,  or  held  communication  on  the 
subject ;  this  great  'barrier  against  oppression  may 
gradually  be  sapped  and  undermined,  and  the  bul- 
wark cannot  long  remain.  Such  a  precedent  would 
be  productive  of  evils  incalculable,  and  too  great 
for  the  court,  by  its  decision,  to  allow  a  door  to  be 
opened  for  them.  Every  danger,  and  particularly 
in  such  a  case  as  this,  should  be  watched,  and  op- 
posed in  the  beginning.  The  court  will  preserve 
!'  with  fear  and  jealousy,"  and  will  not  expose  the 
trial  by  jury  in  criminal  cases  to  such  risk  of  con- 
tamination, as  arises  from  the  affidavits  in  this  case. 
If  the  court  hath,  without  necessity,  suffered  a  jury- 
man to  go  home  without  an  officer  (which  it  would 
never  do),  it  would  vitiate  the  verdict.  There  is  as 
much  danger  from  a  juryman's  separating,  without 
the  act  of  the  court,  as  if  it  had  been  done  by  such 
act.  Although  there  might  be,  and  probably  was, 
no  tampering  with  any  juryman  in  this  case,  yet,  in 
a  free  country,  in  deciding  a  particular  cause,  the 
decision  is  to  be  according  to  general  principles  as 
applied  to  that  case ;  and  more  good  will  arise  from 
preserving  the  sacred  principle  involved  in  this  case, 
th>m  evil  from  granting  a  new  trial,  although  in 
this  individual  instance,  a  verdict  has  probably  been 
given  by  twelve  men,  in  fact,  unbiased  by  the  sep- 
aration." 
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234*]         *SPEIDELL  v.  FASH. 

Practice  in  Justice  Court— Adjournment. 
A  justice  may,  on  the  plaintiff's  request,  adjourn 
7  days  exclusive  from  the  return  of  a  summons, 
when  the  6th  day  is  Sunday. 

riERTIORARI  to  a  justice's  court.  Fash 
\J  sued  Speidell  by  summons,  returnable 
Mar.  10,  1823.  The  cause  was  adjourned,  on 
the  defendant's  request,  to  Mar.  13  ;  on  which 
day  the  plaintiff's  agent  making  oath  that  a 
material  witness  was  sick,  the  justice  adjourn- 
ed to  Mar.  17,  being  seven  days  exclusive  of 
the  1st,  after  the  return  of  the  process.  This 
was  on  the  ground  that  the  16th  was  Sunday; 
and  holden  well. 

Mr.  W.  H.  Coleman,  for  the  plaintiff  in 
error. 

Mr.  E.  McGaraghan,  contra. 

Judgment  affirmed. 


235*]        *GALE  v.  BARNES. 

Practice  in  Justice   Court  —  Application  for  Ve- 
nire —  When  too  Late. 

Where  the  justice  tells  the  plaintiff  to  go  on  to 
trial,  after  both  parties  have  avowed  themselves 
ready,  and,  on  being:  asked,  the  defendant  admits 
part  of  the  plaintiff's  account,  and  a  witness  for  the 
plaintiff  is  partly  sworn,  it  is  too  late  to  call  for  a 
venire. 

Citation—  1  Johns.,  142. 


to  a  justice's  court.  After 
\J  issue  joined  in  asstimpsit  on  account,  by 
Barnes  against  Gale,  the  defendant  said  he 
would  go  on  and  try  the  cause,  and  the  justice 
told  the  plaintiff  to  go  on  with  his  account. 
The  plaintiff  then  asked  the  defendant  if  he 
would  admit  any  of  his  account,  and  the  de- 
fendant did  admit  one  or  two  of  the  charges, 
236*]  and  *obiected  to  the  others.  The 
plaintiff  then  called  a  witness,  and  after  the 
justice  had  begun  to  administer  the  oath,  the 
defendant  demanded  a  venire,  which  the  jus- 
tice refused.  Judgment  for  the  plaintiff. 

Mr.  John  V.  D.  Scott  for  the  plaintiff  in 
error. 

Mr.  E.  Barnes,  contra. 

237*]  *Curia.  The  defendant  was  too 
late  in  his  application  for  a  venire.  An  in- 
vestigation had  commenced.  In  Olney  v. 
Bacon,  1  Johns.,  142,  the  justice  had  merely 
inspected  the  account,  and  the  court  said  the 
trial  had  not  commenced.  In  this  case  the 
justice  told  the  plaintiff  to  go  on,  in  conse- 
quence of  which  he  proceeded  to  prove  some 
items,  by  the  admission  of  the  defendant  ;  and 
a  witness  was  partly  sworn  before  the  call  for 
a  venire. 
Judgment  Affirmed. 


238*]  *ROBERTS  &  ROBERTS  v.  FAILIS. 

Irregular  Conduct  of  Jury — Remedy. 

The  Irregular  conduct  of  the  jury,  in  a  justice's 
court,  is  properly  assignable  as  an  error,  in  fact, 
upon  certiorari. 


NOTE. — Verdict—  When  vitiated  by  irregular  con- 
duct of  the  jury— Chance— Averaging  sums  written 
by  each  juror.  See  Smith  v.  Cheetham,  3  Cai.,  57, 
note. 
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It  is  irregular  for  a  jury  each  to  put  down  a  sum 
which  they  find  for  the  party.add  the  sums  together, 
divide  by  the  number  of  jurors,  and  adopt  the  quo- 
tient as  their  verdict.  - 

Citation— 15  Johns.,  87-8. 

riERTIORARI  to  a  justice's  court.  The  suit 
v^  below  was  between  Failis,  plaintiff,  and 
Roberts,  defendant.  The  jury,  in  making  up 
their  verdict,  each  put  down  a  sum  for  which 
they  would  find  for  the  plaintiff,  added  these 
together,  divided  the  aggregate  by  six,  the 
number  of  jurors,  and  rendered  the  quotient  as 
their  verdict,  on  which  judgment  was  given. 

The  plaintiffs  here  assigned  this  matter  as 
error  in  fact ;  and  the  defendant  answered  in 
nullo  est  erratum. 

Mr.  H.  Putnam,  for  the  plaintiff  in  error. 

Mr.  G.  W.  Lay,  contra. 

Curia.  Harvey  v.  Rickett,  15  Johns.,  87-8, 
decides  that  such  conduct  in  a  jury  is  improp- 
er. And  we  are  of  opinion  that  a  certiorari, 
and  assignment  of  the  error,  as  here,  is  the 
proper  mode  of  redress. 

Judgment  reversed. 

Cited  in— Hoffm.,  122 ;  7  How.  Pr.,  69 ;  2  Co.  R.,118 
25  Cal.,  400. 


BABCOCK  v.  LAMB  AND  DOTY. 

Tresspass  Quare  Clausum  Fregit — Plea  of  Gen- 
eral Issue — Evidence  Under — Public  Highway 
— Eights  of  Owner  of  Soil — Practice  in  Laying 
out  Highway. 

In  trespass  quare  clausum  fregit,  the  defendant 
may  give  in  evidence  under  the  general  issue,  title 
or  possession  in  himself,  or  those  under  whom  he 
claims. 

But  an  authority,  or  easement,  must  be  pleaded, 
or  notice  given  thereof. 

Accordingly,  a  right  of  public  way  must  be 
pleaded. 

In  this  the  owner  of  the  soil  retains  all  his  rights, 
not  incompatible  with  the  public  right  of  way. 

He  may  maintain  trespass  for  cutting  timber,  &c. 

In  laying  out  a  public  highway,  on  the  sworn  cer- 
tificate of  12  freeholders,  the  Commissioners  of 
Highways  must  all  be  present,  but  a  majority  may 
decide. 

Citations-Co.  Litt.,  283  a :  1  Chit.  PL,  492 ;  2 
Saund.,  402,  n.;  11  Johns.,  132;  7  Mass.,  387;  15  Johns., 
452,  453,  491 ;  1  Conn.,  103. 

pERTIORARI  to  a  justice's  court.  Babcock 
>J  sued  Lamb  and  Doty,  in  trespass  quare 
clausum  fregerunt.  The  defendants  pleaded 
the  general  issue,  which  was  tried  by  jury. 
The  plaintiff  proved  that  the  defendants  broke 
and  entered  his  fields,  threw  down  his- fences, 
and  passed  over  his  crops  with  wagons.  The 
*defendants  offered  to  prove  that  the  [*239 
locus  in  quo  was  a  public  highway.  This  was 
objected  to  by  the  plaintiff,  as  inadmissible, 
without  being  specially  pfeaded  or  notice 
thereof  being  given  ;  but  the  justice  decided 
that  the  defendants  might  show  the  plaintiff 
out  of  possession,  and  under  this  decision  the 
evidence  was  given.  The  defendants  then 
proved  that  the  locus  in  quo  was  recorded  in 
the  town  clerk's  office,  as  a  public  highway. 
It  appeared  that  one  of  the  Commissioners  of 
Highways  of  the  town,  with  a  surveyor,  laid 
out  the  road  ;  another  Commissioner,  a  few 
days  after,  examined  and  approved  the  read, 
and  those  two  drew  and  signed  a  certificate  of 
the  laying  it  out.  The  third  Commissioner 
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was  not  consulted,  and  took  no  part  in  rela- 
tion to  it.  The  road  was  thus  laid  out  on  the 
sworn  certificate  of  12  freeholders,  according 
to  the  Statute  (1  R.  L.,  275,  sec.  16).  Evidence 
was  given  that  the  plaintiff  assented  to  and 
assisted  in  laying  out  the  road.  It  was  not 
proved  that  the  plaintiff  had  any  notice  to 
remove  his  fences.  Verdict  and  judgment  for 
defendants. 

Mr.  E.  Wilson,  Jr.,  for  the  plaintiff  in  error. 

Mr.  G.  R.  Davis,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  Two  questions 
are  raised  for  the  consideration  of  the  court. 

1.  Were  the  defendants  entitled  to  give  in 
evidence  that  the  locus  in,  quo  was  an  highway, 
under  the  plea  of  the  general  issue  ? 

2.  If  so,  were  the  proceedings  of  the  Com- 
missioners regular,  they  having  never,  all  of 
them,    had  a   previous  meeting,  deliberation 
and  decision  on  the  subject  ? 

In  trespass  011  land, the  plea  of  not  guilty  puts 
in  issue  the  facts  necessary  to  constitute  the 
trespass ;  and  under  it  the  defendant  may 
show  title  or  possession  in  himself,  or  those 
under  whom  he  claims.  But  when  the  act 
appears  to  be,  prima  facie,  a  trespass,  any 
matter  of  justification,  by  virtue  of  an  author- 
ity, or  any  easement,  must  be  pleaded,  or 
notice  given  of  it.  (Co.  Litt.,  283  a;  1  Ch.Pl., 
492;  2  Saund.,  402,  n.;  11  Johns.,  132;  7 
Mass.,  387.) 

24O*]  *The  justice  was  right  in  deciding 
that  possession  of  the  premises  might  be 
shown  to  be  out  of  the  plaintiff  ;  but  he  erred 
in  admitting  testimony  to  prove  an  highway. 
An  highway  is  a  mere  easement.  The  public 
acquire  a  right  of  way  ;  but  the  proprietor 
retains  all  his  rights,  not  incompatible  with 
the  public  right,  and  may  maintain  trespass 
for  cutting  timber,  &c.  (15  Johns. ,  452-3  and 
491  ;  1  Conn.,  103.) 

On  the  second  point,  there  is  no  doubt  the 
proceedings  of  the  Commissioners  were  irreg- 
ular. They  must  all  be  present,  but  a  major- 
ity may  decide. 

Judgment  reversed. 

Cited  in— 1  Wend.,  270:  15  Wend.,  339;  21  Wend., 
218:  23  Wend.,  449  ;  3  Den.,253;  23  N.  Y..  64;  1  Trans. 
App.,  137 ;  11  Barb.,  397 ;  15  Barb.,  358 ;  22  Barb.,  400: 
1  How.  Pr.,  180 ;  33  How.  Pr.,  44 ;  37  Super.,  190 ;  27 
Cal.,  369;  47  Gal.,  363. 


INGALLS  «.  LORD. 

Chose  in  Action — Cannot  be  Levied  on — Making 
a  Note  from  Defendant  by  Constable — Trover 
for  Note — -Measure  of  Damages — May  Reverse 
His  Own  Judgment  for  Error. 

A  chose  in  action  cannot  be  taken  in  execution ; 
as  a  promissory  note. 

And  where  a  constable  received  a  promissory  note 
as  security,  and  afterwards  sold  it,  the  transaction 
was  held  illegal. 

The  measure  of  damages,  in  trover,  for  a  note,  Is 
its  nominal  value,  unless  that  be  reduced  by  show- 
ing1 payment,  or  the  insolvency  of  the  maker,  or 
some  facts  to  invalidate  the  note. 

A  party  may  reverse  his  own  judgment  for  error ; 

As  where  he  recovers  less  damages  than  should 
have  been  allowed  by  a  verdict. 

Citations— 9  Johns.,  96;  7  Johns.,  426,  430;  15 
Johns.,  443,  447. 
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pERTIORARI  to  a  justice's  court.  In  tro- 
\J  ver,  by  Ingalls  against  Lord,  in  the  court 
below,  it  appeared  that  Lord,  as  constable.and 
under  an  execution  against  Ingalls,  levied 
upon  and  sold  a  promissory  note  against  one 
Brown,  on  which  was  due  to  Ingalls  about 
$57.  The  note  was  received  from  Ingalls  by 
defendant,  in  exchange  for  Ingalls'  watch  and 
some  clothes,  which  the  defendant  had  before 
levied  on  under  the  same  execution.  Verdict 
for  the  plaintiff  for  $5. 

Mr.  N.  Rathbun,  for  the  plaintiff  in  error. 

Mr.  C.  E.  Clark,  contra. 

Curia.  The  note  being  a  chose  in  action 
could  not  be  levied  on  nor  sold.  (Denton  v. 
Livingston,  9  Johns.,  96.)  If  *levied  [*241 
upon,  as  the  goods  of  Ingalls,  the  act  was  ille- 
gal and  void.  And  if  the  note  was  taken  as 
security  for  money  advanced,  or  agreed  to  be 
advanced,  the  transaction  was  also  illegal. 
This  court  has  viewed,  with  great  jealousy.the 
conduct  of  officers  holding  executions  against 
defendants.  (Reed  v.  Pruyn,  1  Johns.,  426, 
430;  Sherman  v.  Boyce,  15  Id.,  443-7.)  The 
value  of  the  note  was  the  amount  due  thereon; 
as  no  evidence  was  given  to  reduce  that  value, 
either  by  showing  payment,  01  the  insolvency 
of  the  maker,  or  any  facts  to  invalidate  the 
note.  It  has  frequently  been  decided  that  a 
party  may  reverse  his  own  judgment,  for 
error. 

Judgment  reversed. 

Cited  in— 17  Wend.,  548 ;  20  Wend..  336;  3  Hill,  341 ; 
SON.  Y.,  278;  73  N.  Y.,  308;  3  Hun,  734 ;  4  Hun,  139; 
8  Hun,  551 ;  9  Barb.,  277  ;  12  Barb.,  469 ;  28  Barb.,  511 : 
6  T.  &  C.,  115 :  44  How.  Pr.,  170 :  3  Sand..  191 ;  5 
Sand.,  446;  40  Super.,  405;  7  W.  Dig.,  45;  72111.,  459. 


CORNELL  v.  REYNOLDS. 

Practice  in  Justice  Court — Adjournment — Secur- 
ity for  Defendant's  Appearance  —  Verdict 
against  Defendant— Tender  of  Defendant 
by  Sail — No  Constable  Present  to  Take  Him — 
Misfortune  of  Plaintiff. 

The  cause  being  adjourned,  under  the  4th  section 
of  the  Twenty-five  Dollar  Act, upon  giving  security, 
the  defendant  appeared  at  the  adjourned  day,  and 
on  verdict  against  him,  his  bail  immediately  ten- 
dered him  to  the  justice,  who  called  aconstable  to 
take  charge  of  him,  but,  finding  none,  said  he  had 
nothing  to  do  with  the  defendant ;  held  that  the 
bail  was  discharged,  though  on  entering  judgment 
and  issuing  execution,  the  principal  was  not  to  be 
found. 

It  was  the  misfortune,  if  not  the  fault  of  the 
plaintiff,  that  he  had  not  the  constable  there. 

The  object  of  the  Statute  was  to  place  the  plaint- 
iff in  the  same  situation  at  the  adjourned  day  as  he 
was  in,  on  the  return  of  the  warrant. 

It  seems  that  a  verdict,  by  which  the  jury  found, 
in  such  a  case,  that  the  prisoner  was  not  delivered 
up,  and  that  the  bail  was  still  holden  for  debt  and 
costs,  is  a  good  verdict  in  substance. 

Citations— 7  Johns.,  381 ;  1  R.  L.,  389. 

riERTIORARI  to  a  justice's  court.  In  debt, 
\J  by  Reynolds  against  Cornell,  in  the  court 
below,  it  appeared  that  Reynolds  had  sued 
one  Henry  Locy,  by  warrant,  before  Joseph 
Stewart,  a  justice,  in  1820 ;  that  Cornell 
became  bail  for  Locy,  for  an  adjournment, 
pursuant  to  the  4th  section  of  the  "Act  for 
the  Recovery  of  Debts  to  the  value  of  Twenty- 
five  Dollars."  (Vid.  1  R.  L.,  389.)  On  the 
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adjourned  day,  the  parties  appeared,  and 
judgment  was  given  for  the  plaintiff  for 
$23.08,  on  a  verdict.  Immediately  after  the 
verdict  was  given,  and  before  judgment  was 
entered,  Cornell,  the  bail,  came  forward  and 
tendered  Locy,  his  principal,  to  the  justice. 
242*]  The  *constable  not  being  present,  the 
justice  called  for  him;  but  he  did  not  appear, 
and  the  justice  told  the  bail  that  he  (the  justice) 
had  nothing  to  do  with  the  defendant,  and 
should  take  no  charge  of  him.  He  then  en- 
tered judgment,  issued  execution,  and  deliv- 
ered it  to  the  constable,  who  had  now  come 
into  court,  and  who  returned  the  execution 
non  est.  The  jury  in  this  cause  delivered  to 
the  justice,  in  the  presence  of  the  parties,  the 
following  verdict :  "  White  Creek,  Jan.  1, 
1820.  After  hearing  the  pleas  and  allegations 
of  the  parties,  we,  jurors,  do  agree  upon  it,  as 
our  verdict,  that  the  prisoner  (Henry  Locy) 
was  not  delivered  up  :  and  further,  that  we 
considered  the  bail  still  holden  for  debt  and 
cost."  Signed  by  the  jurors.  The  justice 
considered  this  a  verdict  for  the  plaintiff,  and 
entered  judgment  for  the  amount  proved  by 
Joseph  Stewart,  Esq. ,  who  rendered  the  origi- 
nal judgment,  and  who  was  a  witness  and 
proved  the  same,  on  the  trial  of  this  cause, 
viz. :  $23.08,  with  costs  to  $2.47-i. 

Mr.  G.  Wendell,  for  the  plaintiff  in  error. 

Mr.  G.  R.  Dams,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  It  i-1  urged  that 
the  bail  was  discharged  by  the  appearance  of 
the  defendant,  Locy  (before  Stewart,  J.),  re- 
maining during  the  trial,  and  the  subsequent 
attempt  to  surrender  him.  The  language  of 
the  Act  is  (1  R.  L.  389),  "and  if  the  adjourn- 
ment is  required  by  the  defendant,  he  shall 
give  sufficient  security  to  appear  on  the  day 
to  which  the  cause  is  adjourned;  and  in  default 
of  such  appearance,  to  pay  the  debt,  or  dam- 
ages and  costs,  if  judgment  shall  be  given 
against  him."  &c. 

It  appears  to  me  that  the  Legislature  in- 
tended to  give  the  defendant  the  benefit  of  an 
adjournment,  and  yet  put  the  plaintiff  in  as 
good  a  condition  as  he  was  in,  on  the  return  of 
warrant.  He  then  had  the  defendant's  person, 
to  satisfy  the  demand,  if  no  propertj'  could 
have  been  found.  The  condition  of  his  liberty 
is,  that  he  shall  appear  on  the  day  to  which 
the  cause  is  adjourned.  In  Dunham  v.  Heyden, 
7  Johns.,  381,  the  defendant,  in  the  original 
243*]  action,  appeared  at  *the  trial,  by 
attorney,  and  the  day  after  'the  trial  the  bail 
offered  to  surrender  the  defendant  to  the  jus- 
tice, who  refused  to  have  anything  to  do  with 
him.  The  court  decided  that  the  word  "ap- 
pearance" means  "a  personal  appearance." 

The  undertaking  of  Cornell  was,  that  Locy 
should  appear  on  the  day  and  at  the  place  to 
which  the  cause  was  adjourned.  Locy  did 
appear  and  attend  the  trial  until  the  same  was 
ended,  and  his  bail  had  offered  to  surrender 
him  to  the  court.  In  my  judgment,  the  bail 
had  performed  his  contract ;  and  it  was  the 
misfortune,  if  not  the  fault  of  the  plaintiff, 
that  no  officer  was  attending  to  take  charge  of 
the  defendant,  Locy,  when  the  bail  had  done 
all  he  could  do  to  discharge  himself  of  his 
liability,  by  surrendering  his  principal. 

The  verdict  of  the  jury,  though  informal,  I 
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think  amounts  to  a  verdict  for  the  plaintiff  ; 
but,  in  this  finding,  they  misapprehend  the 
effect  of  the  defendant's  undertaking.  lam, 
therefore,  of  opinion  that  the  judgment  must 
be  reversed. 
Judgment  accordingly, 

Cited  in— 7  Wend.,  133. 


FERGUSON  v.  MILLER. 

Wild  Bees — Property  of  Owner  of  Soil — License 
from  Owner  to  Discoverer — Second  Licence — 
Party  first  taking  Possession,  Acquires  Title. 

Wild  bees,  in  a  bee-tree,  belong1  to  the  owner  of 
the  soil  where  the  tree  stands. 

Though  another  discover  the  bees,  and  obtain 
license  from  the  owner  to  take  them,  and  mark  the 
tree  with  the  initials  of  his  name,  this  does  not  confer 
the  ownership  upon  him,  until  he  has  taken  actual 
possession  of  the  bees. 

If  he  omit  to  take  such  possession,  the  owner  of 
the  soil  may  give  the  same  license  to  another,  who 
may  take  the  bees,  without  being  liable  to  the  first 
finder. 

The  two  parties,  both  having  license,  the  one  who 
takes  possession  first,  acquires  the  title. 

Whether  giving  a  second  license  to  take  the  bees, 
was  a  revocation  of  the  first.  Quaere. 

Citation— 7  Johns.,  16. 

riERTIORARI  to  a  justice's  court.  Tres- 
\J  pass,  by  Miller  against  Ferguson,  for 
cutting  a  bee-tree,  standing  on  the  land  of  one 
Jenkins.  The  plaintiff  had  discovered  the 
tree,  and  marked  it  with  the  initials  of  his 
name  ;  and  a  witness  swore  that  Jenkins  gave 
him  liberty  to  cut  the  tree,  though  Jenkins 
remembered  nothing  of  this  on  the  trial.  The 
defendant  traced  the  swarm  of  bees  to  the 
same  tree,  cut  out  the  initials  of  the  plaintiff's 
name,  substituted  his  own,  and  felled  and  re- 
*moved  the  limb  of  the  tree,  where  the  [*244 
bees  were,  under  a  subsequent  license  from 
Jenkins,  for  which  the  defendant  agreed  to 
pay  him  50  cents.  On  motion  for  a  nonsuit, 
because  the  plaintiff  had  not  established  a 
sufficient  property  in  himself,  the  justice 
overruled  the  motion,  and  charged  the  jury, 
that  the  plaintiff,  after  getting  permission  from 
Jenkins,  to  cut  the  tree,  had  sufficient  property 
in  the  bees  to  maintain  trespass  against  any 
person  for  taking  them  away.  The  jury 
found  for  the  plaintiff,  on  which  judgment 
was  given. 

Mr.  W.  Lynderman,  for  the  plaintiff  in  error. 

Mr.  I.  Fish,  contra. 

Curia.  [After  remarking,  that  this  case,  as 
to  the  property  in  the  bees,  came  precisely 
within  that  of  Gillet  v.  Mason,  7  Johns.,  16  ; 
and  that  the  owner  of  fhe  soil  alone  had  a 
right  to  the  tree,  with  all  that  was  in  it]:  Ad- 
mit the  fact  that  Jenkins  gave  Miller  liberty 
to  cut  the  tree  and  take  the  bees  ;  that  did  not 
give  him  a  title  to  the  bees  till  he  had  taken 
possession  of  them.  The  license  was  without 
consideration,  and  liable  to  be  revoked  at 
pleasure.  Suppose  Jenkins  himself  bad  cut 
the  tree  and  taken  the  bees ;  can  it  be  pre- 
tended that  the  plaintiff  could  have  main- 
tained an  action  against  him?  The  plaintiff  had 
neither  the  ownership  nor  the  possession.  The 
utmost  extent  of  his  right  was,  that  he  had 


NOTE.— Animals  ferae  naturae— Property  in.    See 
Pierson  v.  Post,  3  Cai.,  175,  note. 
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power  to  become  the  owner  by  taking  pos- 
session. The  defendant  had  the  same,  and 
perhaps  a  greater  right,  as  the  license  to  him 
may  have  been  a  revocation  of  the  former 
license.  But  suppose  it  was  not,  then  the  two 
parties  stood  on  an  equal  footing;  and  he  who 
first  reduced  them  to  possession  became  the 
owner. 
Judgment  reversed. 

Cited  in-15  Wend.,  553. 
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*STODDARD  AND  GEEGE 

v. 
HOLMES. 


Absence  of  Justice  Discontinues  Suit — Parties 
may  Confer  Jurisdiction  by  Consent — One  Co- 
defendant  cannot  Confer  Jurisdiction  as  to  the 
OtJier — Declarations  of  Absent  Defendant  as 
Evidence. 

Whore  the  justice  is  absent  at  the  adjourned  day, 
the  cause  is  discontinued. 

But  the  parties  may  confer  jurisdiction,  by  con- 
sent, and  appearing,  and  going  to  trial  on  another 
day. 

Yet,  in  trespass,  such  consent  of  one  defendant 
will  not  give  jurisdiction  as  to  the  other. 

And  on  trial  by  consent,  under  these  circum- 
stances, the  declarations  of  the  defendant,  who  was 
not  a  party  to  the  arrangement,  are  not  admissible, 
as  evidence  against  the  other. 

The  voluntary  appearance  of  A  for  B,  a  defend- 
ant, without  process,  there  being  no  proof  of  his 
.authority  so  to  appear,  is  void. 

So  where  the  cause  has  been  discontinued. 

Citation— 4  Johns.,  117. 

ON  cert-iorari  to  a  justice's  court.  In  trespass 
de  bonis  asportatis,  in  the  court  below,  by 
Holmes  against  Stoddard  and  Geege,  the  de- 
fendants severed  in  their  pleas ;  G.  pleading 
the  general  issue,  and  S.  the  general  issue  and 
a  justification  under  an  execution,  which  he 
had  issued  as  a  justice  against  the  goods  and 
chattels  of  the  plaintiff.  The  cause  being  ad- 
journed to  Aug.  26,  1822,  the  justice  was  ab- 
sent on  this  day,  and  H.  and  S.,  in  G's  absence, 
agreed  that  the  cause  should  be  tried  Sept.  8, 
before  the  justice,  which  was  done  accord- 
ingly, G.  being  absent ;  and  a  verdict  and 
judgment  was  rendered  for  the  plaintiff  against 
both  defendants.  On  the  day  of  trial,  the 
justice  waited  several  hours;  then  called  the 
cause,  and  one  Young  appeared  for  G.  And 
•on  the  trial,  certain  declarations  of  G.  were 
given  in  evidence  against  S.,  though  he  ob- 
jected to  them. 

Mr.  L.  Billings  for  the  plaintiff  in  error. 

Mr.  C.  Baker,  contra. 

Curia.  By  the  adjournment  of  the  cause  to 
the  26th  August,  and  the  non-attendance  of 
the  justice  that  day,  the  cause  was  discon- 
tinued. (Wiest  v.  Critsinger,  4  Johns.,  117.) 
The  consent  of  the  plaintiff  and  Stoddard, 
;after  wards,  gave  the  justice  jurisdiction  as  to 
them.  But  the  defendant,  Geege,  did  not 
appear,  nor  give  his  assent  to  the  proceedings. 
The  justice  erred  also  in  admitting  the  decla- 
rations of  Geege,  who  was  strictly  not  a  party 
to  the  cause,  although  judgment  was  rendered 
against  him. 

Judgment  reversed. 

Cited  in— 7  Wend.,  302;  15  Hun,  213;  1  E.  D.  S., 
390;  2E.  D.  S.,  23;  1  Hilt.,  284. 
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rl — Adjournment — Security  for  Ap- 
of  Defendant  and  That  He  Would 


Justice  Court — ., 
pearance 

Pay  Damages  and  Costs,  or  Render  himself  in 
Execution— Judgment  against  Defendant  by 
Default — When  Execution  should  Issue. 

Where,  on  adjournment,  the  defendant  gives  se- 
curity to  appear  and  stand  trial,  or  surrender  him- 
self in  execution,  in  case  judgment  shall  go  against 
him,  it  is  the  duty  of  the  plaintiff  to  take  out  exe- 
cution as  soon  as  he  can  legally  do  so,  or  the  surety 
is  discharged. 

This  should  be  forthwith,  on  judgment,  if  the  de- 
fendant is  a  single  man,  and  not  a  freeholder ; 

Or,  if  a  man  of  a  family,  or  a  freeholder,  within 
thirty  days  after  the  judgment,  exclusive  of  the 
day  of  judgment. 

And  even  where  there  is  no  alternative  in  the  un- 
dertaking of  the  surety,  but  it  is  absolute  to  pay.  It 
seems  that  he  will  be  discharged,  if  the  plaintiff  do 
not  take  his  principal  in  execution  so  soon  as  he  can, 
after  request  by  the  surety  that  this  be  done  if  the 
surety  is  injured  by  the  delay. 

Where  the  plaintiff  proceeds,  as  a  non-resident, 
security  for  an  adjournment  need  not  be  given  by 
the  defendant. 

But  if,  in  fact,  given,  whether  the  surety  is  liable 
on  his  undertaking.  Qucere. 

Citations— 19  Johns,  194  ;  17  Johns.,  884  ;  7  Johns., 
381. 

ON  certiorari  to  a  justice's  court.  In  assump- 
sit,  by  Pulver  against  Row,  in  the  court 
below,  it  appeared  that  Pulver,  as  a  non-resi- 
dent plaintiff,  within  the  Twenty-five  Dollar 
Act,  section  4  (1  R.  L.,  388-9),  had  sued  one 
Louks,  who  obtained  an  adjournment  upon 
the  defendant,  Row,  signing  the  following  in- 
strument as  security  : 

"  DUTCHESS  COUNTY,  ss. 
PHILIP  LOUKS         ) 
ads.  v 

JOHN  W.  PULVER.      ) 

Action  by  warrant,  under  Twenty-five  Dollar 
Act.  The  defendant  applies  for  an  adjourn- 
ment. I,  Philip  A.  Row,  do  hereby  become 
security  that  the  said  Philip  Louks  shall  ap- 
pear before  Henry  I.  Traver,  the  justice  before 
whom  such  action  is  pending,  on  the  18th  in- 
stant, at  2  P.  M.,  at  the  house  of  Israel  Rey- 
nolds, in  the  town  of  North  East,  in  said 
county  ;  and  stand  trial,  and  pay  the  damages 
and  costs,  or  render  himself  in  execution,  in 
case  judgment  be  given  against  him  in  the 
action.  Dated  Feb.  15,  1822. 

PHILIP  A.  Row." 

The  justice  waited  an  hour  and  a  quarter  at 
the  place  of  adjournment,  then  heard  the  cause 
and  gave  judgment  for  $13.50  against  the  de- 
fendant, Louks,  who  soon  after  appeared  with 
Row,  the  bail  (the  justice  and  constable  still 
being  there),  in  whose  presence  some  conver- 
sation passed  about  paying  the  judgment,  in 
which  L.  professed  his  readiness  to  go  to  jail 
rather  than  subject  his  surety  ;  and  Pulver 
said  he  did  not  wish  him  to  go  to  jail  ;  that 
Row  was  holden  and  must  *pay  the  [*247 
judgment.  Row  told  Pulver  that  L.  was  there, 
and  he  might  take  him  in  execution.  L.  was. 
a  young  unmarried  man,  and  worked  for  Row 
till  some  time  in  April  thereafter,  and  was  in 
the  neighborhood  of  the  parties  and  justice  till 
about  May  22,  1822,  when  the  execution  issued. 
Verdict  and  judgment  for  the  plaintiff. 

Messrs.  Buggies  and  Hooker  for  the  plaintiff 
in  error. 

Mr.  J.  W.  Edmonds,  contra. 
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Curia.  The  judgment  must  be  reversed.  It 
,  is  fa-irly  to  be  inferred,  from  the  evidence  in 
the  case,  that  Louks,  the  original  defendant, 
was  not  a  freeholder ;  and  it  is  expressly 
proved  that  he  was  an  unmarried  man.  Exe- 
cution might,  therefore,  have  gone  against  him 
immediately  ;  or,  admitting  him  to  have  been 
a  freeholder,  execution  might  then  have  issued 
in  thirty  days,  which  would  have  been  on  the 
20th  of  Mar.  The  undertaking  of  Row  was  in 
the  alternative,  either  that  Louks  should  stand 
trial,  and  pay  whatever  damages  and  costs 
might  be  recovered  against  him,  or  surrender 
himself  in  execution.  The  case  of  Tutile  v. 
Kip,  19  Johns.,  194,  shows  that  Row  had  no 
authority  to  surrender  Louks  ;  that  "the  com- 
mon law  incidents  of  a  recognizance  of  bail, 
according  to  the  practice  of  courts  of  record, 
do  not  apply  to  a  justice's  court."  Until  exe- 
cution issued,  and  in  the  hands  of  the  consta- 
ble, Louks  could  not  be  surrendered.  It  was, 
therefore,  the  duty  of  the  plaintiff  to  have 
placed  the  execution  in  the  constable's  hands 
as  soon  as  it  could  legally  have  been  done, 
even  without  a  request  from  Row.  But  Row 
did  request  the  plaintiff  to  charge  Louks  in 
execution  as  soon  as  the  judgment  was  ob- 
tained ;  and  the  evidence  in  the  case  shows 
that  he  might  then,  and  for  three  months 
afterwards,  have  been  taken.  This  brings  the 
case  within  the  principal  of  King  v.  Baldwin. 
17  Johns.,  384,  ' '  that  the  surety  is  discharged 
if  the  creditor,  upon  request,  neglect  or  refuse 
to  call  upon  the  principal,  and  the  omission  is 
injurious  to  the  surety." 

248*]  *But  the  plaintiff  sued  as  a  non-resi- 
dent. The  Statute  required  no  security  to  be 
given  for  the  adjournment ;  and  it  may  be 
questionable  whether  Row  could  be  held  lia- 
ble on  his  undertaking,  upon  that  ground. 
(Dunham  v.  Heyden,  7  Johns.,  381.)  The 
judgment  must,  however,  be  reversed  upon 
other  grounds. 
Judgment  reversed. 


EASTMAN  «.  TUTTLE. 

Assumpsit  for  Keeping  Cattle  of  Defendant,  at 
his  request — Estoppel — Absence  of  Juror  Dur- 
ing Trial. 

In  assumpsit  by  A  against  B,  for  pasturing  and 

keeping  on  bay  the  cattle  of  B,  at  his  request,  on 

land  in  A's  possession,  B  is  estopped  to  show  that 

,  the  title  of  the  land  was  not  in  A,  but  in  B,  at  the 

time  the  services  were  performed. 

Where  a  juror  was,  without  the  knowledge  of  the 
justice  or  parties,  absent  while  a  witness  was  under 
examination,  but  as  soon  as  this  was  discovered  the 
examination  was  suspended;  and  on  his  return, 
soon  after,  the  parties  proceeded  without  objection, 
and  re-examined  the  witness,  so  that  the  juror  heard 
all  the  evidence :  held  that  the  judgment  ought  not, 
for  this  reason,  to  be  reversed. 

•pERTIORARI  to  a  justice's  court.  In  as- 
\J  sumpsit,  by  Tuttle  against  Eastman,  in 
the  court  below,  for  pasturing  and  keeping 
on  hay  the  defendant's  cattle,  on  land  in  pos- 
session of  the  plaintiff,  at  the  request  of  the 
defendant.  The  pasturing,  keeping  and  re- 
quest were  proved  as  laid  ;  and  the  defendant 
then  offered  to  prove  that  the  title  of  the  land, 
on  which  the  plaintiff  lived  and  performed 
604 


the  services,  was  at  the  time  in  the  defendant. 
This  was  overruled  as  improper  ;  and  a  verdict 
and  judgment  rendered  for  the  plaintiff. 
While  a  witness  was  under  examination,  a. 
juror  was  absent  without  the  consent  of  the 
parties,  but  he  soon  returned  ;  the  justice- 
asked  the  parties  whether  they  would  proceed, 
to  which  no  objection  was  made,  and  the  wit- 
ness was  re-examined.  The  examination  of 
the  witness  was  suspended  as  soon  as  the  ab- 
sence of  the  juror  was  discovered. 

Mr.  H.  Welles,  for  the  plaintiff  in  error. 

Mr.  J.  Maynard,  contra. 

Curia,.  The  justice  decided  correctly.  It 
was  immaterial  in  whom  the  title  was.  The 
plaintiff  had  the  possession,  and  the  defendant 
did  not  set  up  any  claim  by  way  of  *set-  [*24i> 
off  for  the  plaintiff 's  use  and  occupation  of 
the  land,  but  merely  offered  to  show  the  naked 
fact  of  title.  The  absence  of  the  juror  is  not 
sufficient  cause  for  reversing  the  judgment. 
The  examination  of  the  witness  was  suspend- 
ed, as  soon  as  the  absence  of  the  juror  was  dis- 
covered ;  and  when  he  reappeared  the  exami- 
nation commenced  de  novo.  He  heard  all  the- 
testimony.  It  was  an  inadvertence  on  the  part, 
of  the  court  as  well  as  the  parties,  but  no  in- 
jury resulted  from  it. 

Judgment  affirmed. 


ERWIN  9.  SAUNDERS  &  ELY. 

Evidence — When  Admissible  to  vary  Written 
Contract — Debt  Discharged  under  Insolvent 
Act — Consideration  for  New  Promise. 

A  note,  payable  in  specific  articles,  and  absolute- 
on  the  face  of  it,  cannot  be  defeated  by  oral  evi- 
dence, showing  that  it  was  given  to  be  void  upon 
the  happening  of  a  contingency ;  e.  g.,  on  its  appear- 
ing that  the  debt  for  which  it  was  given  had  been 
inventoried  by  one  of  the  makers,  on  his  applying 
for  his  discharge  under  the  Insolvent  Act.  Though 
it  seems  that  an  agreement  between  the  parties,, 
made  subsequent  to  its  execution,  that  it  should  be 
void  on  such  a  contingency,  would  be  valid,  as  a 
waiver  of  the  performance,  on  the  happening  of 
the  contingency. 

Written  agreements,  of  any  kind,  cannot  be  con- 
tradicted, varied  or  materially  affected  by  oral  tes- 
timony. 

Yet  simple  contracts,  in  writing,  may  be  avoided 
by  parol  evidence  of  fraud,  or  the  want  or  failure 
of  consideration,  or  by  the  waiver  of  performance ; 
and  they  may  be  varied  by  a  parol  enlargement  of 
the  time  of  performance. 

A  debt,  discharged  under  the  Insolvent  Act,  is  a 
good  consideration  for  a  new  promise. 

Citations— 7  Mass.,  518;  11  Mass.,  27;  8  Johns.,  189, 
375 ;  18  Johns.,  45 ;  3  Campb..  57 ;  7  Johns.,  36. 

riERTIORARI  to  a  justice's  court.  In  ««- 
VJ  sumpfit,  by  Erwin  against  Saunders  & 
Ely,  upon  a  note  for  $15,  payable  at  nine 
months  in  Windsor  chairs,  given  by  the  de- 
fendants to  the  plaintiff,  the  defendants  set  up, 
as  a  defense,  that  the  note  was  exeputed  by 
the  defendants  for  a  debt  due  from  Saunders 


NOTE.— Written  contract — When  parol  evidence 
admissible.  See  Jackson  v.  Bowen,  1  Cai.,  358,  note. 

Moral  obligations,  when  valid  consideration  for  a 
•promise-Debt  discharged-  under  Insolvent  Act  valid  as.. 
See  Scouton  v.  Eislord,  7  Johns..  36 ;  Bently  v.  Morse,, 
14  Johns.,  468 ;  Edwards  v.  Davis,  16  John.s,  281,  notes* 

As  to  executed  or  part  consideration,  see  Comstock 
v.  Smith,  7  Johns.,  87,  note. 
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to  Erwin,  for  costs  which  the  latter  had  paid 
for  the  former.  That  Erwin  having  sued 
Saunders  for  that  debt,  the  dispute  between 
them  was,  whether  it  was  not  gone  by  a  dis- 
charge thereof,  which  S.  had  obtained  under 
the  Act  for  Giving  Relief  in  Cases  of  Insolv- 
ency. They  put  this  upon  the  question, 
whether  the  debt  had  been  inserted  in  the  in 
ventory  of  S.,  which  he  gave  on  petitioning 
for  his  discharge  ;  and  agreed  that  S.  &.  E., 
the  defendants,  should  give  the  note  in  ques- 
tion for  that  debt.  A  witness,  who  was  pres 
ent  at  the  giving  of  the  note,  testified  that  "he 
25O*]  Understood  by  the  parties  that  the 
note  was  to  be  executed',  subject  to  a  condition 
that  if  it  should  appear  by  the  said  inventory 
that  the  said  Sauuders  had  inventoried  the 
said  demand  for  costs,  that  then  the  said  de- 
mand should  be  void."  Evidence  of  the  dis- 
charge and  insolvent  proceedings  were  object- 
ed to  by  the  plaintiff,  but  without  specifying 
any  particular  ground  of  objection  ;  and  the 
justice  suffered  the  defendants  to  go  into  proof 
of  all  the  above  matters  of  defense,  and  a  ver- 
dict and  judgment  were  rendered  for  the  de- 
fendants. The  principal  question  here  was, 
whether  the  note,  being  absolute  upon  the  face 
of  it,  could  be  defeated  by  showing  the  con- 
dition, &c. 

M.  H.  Well*,  for  the  plaintiff  in  error. 

Mr.  A.  Konlde.  contra. 

Curia,  per  SUTHERLAND,  J.  There  is  no 
doubt  of  the  general  principle,  that  written 
agreements,  whether  specialities  or  simple  con- 
tracts, and  whether  within  or  without  the 
Statute  of  Frauds,  are  not  to  be  contradicted, 
varied  or  materially  affected  by  oral  testi- 
mony. This  rule,  however,  does  not  exclude 
parol  evidence  of  fraud,  or  the  want  of  failure 
of  consideration  in,  nor  the  enlargement  of  the 
time  for  performance,  or  a  waiver  of  the  per- 
formance of  a  written  simple  contract.  But 
this  case  does  not  fall  within  any  of  the  estab- 
lished exceptions  to  the  general  rule.  The 
evidence  here  shows  an  entirely  different  con- 
tract from  that  which  appears  in  the  written 
instrument.  The  cases  of  Hunt  v.  Adams,  7 
Mass.,  518  ;  Stackpole  v.  Arnold,  11  Mass.,  27; 
Fitzhugh  v.  Runyan,  8  Johns.,  375,  2d  ed.; 
Thompson  v.  Ketchum,  Id.,  140;  and  Welly  v. 
Baldwin,  18  Johns.,  45,  are  conclusive  to  show 
that  the  parol  evidence  was  inadmissible. 
lloare  v.  Graham,  3  Campb.,  57,  is  very  anal- 
ogous to  this  case.  That  was  an  action  by  the 
indorsee  against  the  indorser  of  a  promissory 
note.  The  defense  set  up  was,  that  the  de- 
fendant refused  to  indorse  it  unless  the  plaint- 
iffs would  agree  that  it  should  be  renewed  on 
becoming  due.  They  did  so  agree.  But,  in 
stead  of  calling  for  a  renewal,  they  demanded 
2.5  1*J  payment  at  the  maturity  *of  the  note. 
This  evidence  was  held  inadmissible.  Ld. 
Ellenborough  says,  "the  parol  condition  is 
quite  inconsistent  with  the  written  instrument. 
The  condition  for  a  renewal  entirely  contra- 
dicts the  instrument  which  the  defendant  has 
signed.  There  may,  after  a  bill  is  drawn,  be  a 
binding  promise  for  a  valuable  consideration, 
to  renew  it  when  due.  But  if  the  promise  is 
cotemporaneous  with  the  drawing  of  the  bill, 
the  law  will  not  enforce  it.  This  would  be 
incorporating  with  a  written  contract  an  in- 
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congruous  parol  condition,  which  is  contrary 
to  first  principles."  So,  if  the  agreement  set 
up  in  this  case  had  been  made  after  the  giving 
of  the  note,  it  would,  perhaps,  have  been 
valid,  and  might  have  been  proved.  Such  a 
subsequent  agreement  would  have  admitted 
the  absolute  nature  of  the  contract,  as  it  ^ap- 
peared  on  the  face  of  the  note,  and  might*  be 
regarded  as  a  valid  parol  waiver  of  perform- 
ance, not  contradicting  or  varying  the  original 
agreement. 

The  parol  evidence  being  excluded,  the 
judgment  cannot  be  supported.  For,  allow- 
ing the  debt  for  which  the  note  was  given,  to- 
have  been  discharged,  it  was  still  a  sufficient 
consideration  for  a  subsequent  promise  to  pay 
it.  (Scouton  v.  Eislord,  1  Johns.,  36.)  The 
note  was,  therefore,  valid,  and  the  verdict  and 
judgment  should  have  been  for  the  plaintiff. 

Judgment  reversed. 

Cited  in— 5  Cow.,  498 ;  7  Cow.,  50 ;  6  Wend.,  393 :  12 
Wend.,  63;  1  Hill,  117;  1  Den.,  401 ;  5  Den.,  515;  7 
Lang..  373;  13  Hun,  156;  12  Barb.,  363;  13  Barb.,  301; 
20  Barb.,  64  ;  25  Barb.,  211 :  22  How.  Pr.,  423 ;  12  Abb. 
Pr.,  a5;  5Duer,  206;  7  Bos.,  370;  48  Sup.  Ct.,  265 ;  45 
Mo.,  407. 


TROWBRIDGE  v.  BAKER. 

Action  against  Toll-Gatherer,  for  Taking  Toll 
after  Gate  had  Befn  Ordered  Opened — Au- 
tlwrity  of  Commissioners  to  Order  Gate  Open 
— Evidence  that  Defendant  was  Toll- Gatherer 
—  Weight  of  Evidence. 

The  power  of  a  Turnpike  Commissioner,  in  order- 
ing1 a  gate  open,  under  the  Act  Concerning  Turn- 
pike Roads,  cannot  be  questioned,  because  it  does, 
not  appear  that  three  Commissioners  were  appoint- 
ed and  sworn  for  the  county. 

In  an  action  for  the  penalty  of  $10,  imposed  upon 
a  toll-gatherer,  by  the  3d  section  of  that  Act,  for  de- 
manding toll  after  the  gate  is  ordered  open,  the  cir- 
cumstances of  his  shutting  the  gate  and  demanding 
toll  of  the  plaintiff  are,  primafacte,  evidence  of  his- 
beiug  toll-gatherer  for  the  Company ; 

And  throws  the  burden  of  proving  that  he  is  not 
so  upon  him. 

Where  there  is  conflicting  evidence  in  the  court 
below,  it  is  the  peculiar  province  of  the  jury  to- 
weigh  and  decide  upon  it- 

And  this  court  will  not,  in  such  a  case,  interfere 
with  the  verdict,  unless  the  error  is  very  apparent. 

ON  certiorari  to  a  justices'  court.  Debt,  in 
the  court  below,  by  Baker  against  Trow- 
bridge,  as  Collector  at  gate  No.  1  *of  [*2o2 
Croton  Turnpike,  in  Westchestcr  Co.,  for  the 
penalty  of  $10,  for  taking  toll  of  the  plaintiff 
after  the  gate  had  been  ordered  open,  in  pur- 
suance of  the  3d  section  of  the  Act  Concern- 
ing Turnpike  Roads  (2  R.  L.,  224).  Issue  was 
joined,  and  the  cause  tried  by  a  jury.  Two- 
witnesses  swore,  that  June  5,  1821,  the  defend- 
ant shut  the  gate  against  the  plaintiff  as  he 
approached  it  in  his  wagon  and  demanded 
toll  of  him,  and  told  him  he  could  not  pass 
until  he  paid  it.  They  saw  no  money  paid, 
but  from  what  they  saw,  had  no  doubt  it  was 
paid.  Several  witnesses  for  the  defendant 
swore,  that  he  left  home  on  the  4th,  for  a 
house  about  a  mile  distant  from  the  gate,  and, 


NOTE.— Verdict—  When  new  trial  granted  because 
contrary  to  evidence — to  law.  See  Smith  v.  Cheet- 
ham,  3  Cai.,  51,  note.  Compare,  also,  Newton  v. 
Pope,  ante,  109,  and  note. 
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as  they  believed,  did  not  return  till  the  8th  or 
9th  of  June.  The  notice  to  open  the  gate  had 
been  given  to  one  Weeks,  the  predecessor  of 
Baker,  at  this  gate,  in  Oct.,  1820,  by  one  Fer- 
riss,  who  claimed  to  be  one  of  the  Commis- 
sioners of  Turnpike  Roads  for  the  County  of 
Westchester.  To  prove  that  he  was  so,  he 
produced  at  the  trial  a  certificate  of  the 
county  clerk  of  Westchester,  that  it  appeared 
from  the  records  and  papers  in  his  office,  that 
Ferriss  and  one  Brown  were  appointed  and 
.sworn  as  Commissioners,  &c.,  for  the  year 
1820  ;  whereupon  the  defendant  objected  that 
the  appointment  was  not  valid,  because  the 
Act  requires  the  appointment  of  three  Com- 
missioners for  the  county. 

Mr.  A.  Ward,  for  the  plaintiff  in  error. 

Mr.  Voris,  contra. 

Curia.  It  is  objected:  1.  That  the  Com- 
missioner, who  ordered  the  gate  open,  did  not 
show  a  legal  appointment.  2.  That  this  action 
lies  only  against  the  toll  gatherer,  and  there 
is  no  evidence  that  the  defendant  was  the  toll- 
gatherer.  3.  That  the  weight  of  evidence  is 
against  the  defendant's  having  been  at  the  gate 
on  the  day  alleged. 

There  is  no  weight  in  any  of  the  objections. 
The  authority  of  the  Commissioner  was  suffi- 
ciently shown.  The  fact  of  the  defendant's 
demanding  toll,  connected  with  the  other  cir- 
cumstances in  the  case,  is  primafa^ie  evidence 
253*]  that  he  *was  the'toll-gatherer.  If  not 
so,  he  should  have  shown  it.  It  was  peculiarly 
the  province  of  the  jury,  to  weigh  the  evi- 
dence, and  decide  upon  it.  We  do  not  inter- 
fere in  such  cases,  unless  the  error  of  the 
jury  is  very  apparent.  And  we  cannot  say, 
in  this  case,  that  we  are  dissatisfied  with  the 
verdict  on  this  point. 

Judgment  affirmed. 

Cited  in-15  Wend.,  492 ;  5  Barb..  562 ;  57  Barb.,  601; 
7  How.  Pr.,  67 ;  31  How.  Pr.,  374 :  2  Blatchf .,  71. 


SARLES  v.  HYATT  &  LAMBERT. 

Adjournment  in  Justice  Court  —  Security  — 
When  Appearance  Satisfies  —  When  Party 
may  Reverse  his  own  Judgment. 

The  security  for  an  adjournment  under  the  5th  sec- 
tion of  the  Twenty-five  Dollar  Act,  is  not  satisfied 
by  the  mere  appearance  of  the  defendant,  at  the  ad- 
journed day,  but  the  debt  must  be  paid,  or  the  body 
rendered  in  execution. 

Whereas,  appearance,  alone,  satisfies  the  terms  of 
the  security,  under  the  4th  section. 

The  party  may  reverse  his  own  judgment,  where 
injustice  is  done  to  him. 

Citations— 6  Johns.,  100 ;  7  Johns.,  381 ;  1  K.  L., 
389,  sees.  4, 5. 

ON  certiorari  to  a  justices'  court.  'Hyatt  & 
Lambert  sued  Sarles,  in  the  court  below. 
The  plaintiffs  declared  in  assumpsit ;  the  de- 
fendant pleaded  the  general  issue,  and  gave  no 
lice  of  the  set  off,  which  was  afterwards  proved 
upon  the  trial,  at  which  the  plaintiffs  did  not 
attempt  to  prove  any  demand.  But  the  defend 
ant  proceeded,  as  if  a  demand  had  been  estab- 
lished against  him,  and  claimed  a  set-off  upon 
1he  following  instrument  in  writing,  executed 
by  the  plaintiffs  : 
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JOHN  LAMBERT  & 

WILLIAM  BAKER.     J 

We,  John  Lambert  and  Nathaniel  Hyatt,  do 
hereby  become  bound,  that  the  said  defendants 
shall  appear,  stand  trial,  and  pay  the  judg- 
ment which  may  be  found  against  the  said 
defendants,  or  render  their  bodies  in  execution 
as  the  law  directs." 

The  suit,  as  entitled  in  the  written  security, 
was  commenced  before  David  Olmstead,  Esq., 
a  justice,  and  the  writing  was  executed  May 
18,  1819,  as  security  for  an  adjournment  of  the 
suit,  upon  oath,  under  the  5th  section  of  the 
Twenty-five  Dollar  Act.  (1  R.  L.,  889.)  And 
at  the  adjourned  day  the  parties  appeared, 
and  judgment  was  given  for  Sarles,  for  $14. 
damages  and  costs.  These  facts  were  proved 
by  the  justice,  Olmstead,  who  produced  and 
swore  to  his  minutes.  It  also  appeared  that 
execution  was  issued  upon  the  judgment,  and 
*returned  that  neither  property  nor  the  [*254 
bodies  of  the  defendants  could  be  found.  Ver- 
dict and  judgment  for  the  defendant,  for  six 
cents  and  costs. 

Mr.  Voris,  for  the  plaintiff  in  error. 

Mr.  A.  Ward,  contra. 

Curia.  Though  the  judgment  below  was  in 
favor  of  Sarles,  yet  if  injustice  has  been'  done 
to  him,  he  may  reverse  it  by  certiorari.  (Bissell 
v.  Marshall,  6  Johns.,  100.) 

The  jury  appear  to  have  supposed,  that  the 
undertaking  of  the  defendants  in  error  was 
satisfied  by  the  appearance  of  Lambert  & 
Baker,  on  the  adjourned  day.  In  this  they 
erred.  The  adjournment  was  under  the  5th, 
and  not  the  4th  section  of  the  Act,  and  the  se- 
curity is  in  strict  conformity  to  the  require- 
ments of  the  5th  section.  It  is  to  appear 
and  pay  the  judgment,  or  render  their  bodies 
in  execution.  The  condition  is  not  satisfied 
by  appearance  only,  unaccompanied  with  pay- 
ment. Neither  payment  having  been  made, 
nor  the  bodies  of  the  defendants  rendered  in 
execution,  Sarles  was  entitled  to  recover  the 
amount  of  that  judgment  from  the  sureties, 
and  the  jury  should  have  found  for  him  to 
that  amount. 

The  security  required  by  the  4th  section  of 
the  Act,  in  order  to  obtain  an  adjournment,  is 
to  appear,  and  in  default  of  appearance,  to 
pay  the  debt,  &c.  In  that  case,  appearance 
alone  discharges  the  surety.  That  is  the  sec- 
tion to  which  Dunham  vl  Heyden,  1  Johns., 
381,  relates. 

Judgment  reversed. 

Cited  in-7  Wend.,  133 ;  3  Wall.,  701. 


*RICHARDSON  v.  BROWN.  [*255 

Practice  in  Justice  Court — Agreement  for  Ad- 
journment on  Absence  of  Witness —  Waiver  of 
Security. 

An  agreement  that  the  cause  shall  be  adjourned 
three  days,  and  that  then,  if  8.  do  not  attend  as  a 
witness,  the  justice  may  adjourn  for  such  reason- 
able time  as  he  may  deem  necessary  to  procure  the 
attendance  of  the  witness,  is  a  valid  and  binding- 
agreement,  and  cannot  be  revoked  without  the  con- 
sent of  both  parties. 
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If  such  an  agreement  does  not  provide  that  secur- 
ity shall  be  given,  the  justice  may  adjourn  without 
security,  this  being  waived  by  the  silence  of  the 
parties. 

The  13  days'  adjournment,  upon  a  warrant,  are  not 
satisfied  by  an  adjournment  short  of  that  period  ; 
but  the  justice  may  adjourn,  from  time  to  time,  at 
shorter  periods  than  12  days,  till  that  time  is  reached 
by  an  aggregate  of  the  several  adjournments. 

Citation— 1  R.  L.,  389,  sec.  4. 

ON  certiorari  to  a  justice's  court.  Brown  sued 
Richardson  in  the  court  below,  by  warrant, 
issued  against  the  defendant,  anon-resident  of 
the  county  where  the  suit  was  brought.  The 
parties  agreed,  before  the  justice,  on  the  return 
of  the  warrant,  to  adjourn  three  days,  and  that 
if  S.  Y.,  a  witness,  whom  both  parties  wanted, 
should  not  attend  at  the  adjourned  day,  then 
the  justice  might  adjourn  for  such  reasonable 
time  as  he  might  deem  necessary  in  order  to 
procure  S.  Y.'s  attendance.  Accordingly,  on 
the  adjourned  day  S.  Y.  not  attending,  the 
plaintiff  asked  a  further  adjournment,  which 
being  objected  to  by  the  defendant,  the  plaint- 
iff made  oath  of  S.  Y.'s  absence,  and  the  jus- 
tice adjourned  again  for  seven  days — at  which 
day  the  defendant  did  not  appear,  and  judg- 
ment was  rendered  against  him. 

Mr.  J.  K.  Paige,  for  the  plaintiff  in  error. 

Mr.  A.  Van  ingen,  contra. 

Curia.  This  proceeding  to  adjourn  was 
under  the  4th  section  of  the  Twenty-five  Dollar 
Act,  and  the  justice  has  not  exceeded  the  12 
days  for  which  he  had  a  right  to  adjourn  the 
cause  on  the  application  of  either  party. 
Besides,  here  was  a  valid  and  binding  agree 
ment  between  the  parties,  which  neither  had  a 
right  to  rescind  without  the  consent  of  the 
other.  By  this,  they  had  authorized  the  justice 
to  adjourn.  It  is  to  be  presumed,  that  had  it 
not  been  for  the  agreement,  an  application 
would  have  been  made  and  granted,  on  the 
return  of  the  warrant,  to  adjourn  for  a  longer 
time  than  three  days.  The  oath  of  the  plaintiff 
was  merely  to  satisfy  the  justice  that  it  was 
proper  to  exercise  the  power  given  by  the 
agreement.  And  as  nothing  was  said  in  the 
agreement  about  giving  security  on  the  ad- 
journment, the  right  to  it  was  waived. 

Judgment  affirmed. 


256*]  *TULLOCK  «.  CUNNINGHAM. 

Action  on  Judgment  in  Justice  Court — Authority 
of  Attorney  to  Appear — Declaration  by  Plaint- 
iff to  Constable,  Regarding  Sale  on  Execution — 
Of  no  Avail  to  Defendant. 

The  power  of  attorney  to  appear  for  either  party 
in  a  justice's  court  may  be  by  parol,  and  may  be 
proved  by  the  attorney  himself. 

In  debt,  on  a  justice's  judgment,  it  is  no  defense 
that  the  plaintiff  told  the  constable,  who  held  an 
execution  upon  the  judgment,  to  sell  the  defend- 
ant's carriage  for  as  much  as  he  could  get;  and 
that,  if  it  did  not  fetch  the  amount  of  the  judg- 
ment, to  have  it  bid  in  for  him,  and  he  would  take  it 
in  satisfaction  for  the  judgment ;  which  was  ac- 
cordingly done. 

The  plaintiff  may  recover  the  balance. 

Such  a  proceeding,  it  seems,  would  justify  the 
constable  in  returning  the  execution  satisfied. 

ON  certiorari  to  a  justice'  court.   Debt,  in  the 
court  below,  on  a  justice's  judgment  for 
$26.06,  by  Cunningham  against  Tullock.    Mr. 
Crookshank,  attorney  at  law,  appeared  for  the 
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plaintiff.  His  authority  being  called  for  by  the 
defendant,  he  admitted  that  he  had  no  written 
power,  but  stated,  under  oath,  that  he  was 
authorized  and  employed  by  the  plaintiff  to 
attend  to  this  suit.  The  justice  decided  that 
this  was  sufficient.  An  execution  had  been 
issued  upon  the  judgment,  and  a  carriage  of 
the  defendant  sold  under  it  for  $10,  and  bid  in 
for  the  use  of  the  plaintiff,  under  his  direction 
to  the  constable,  that  he  should  sell  the  car- 
riage for  as  much  as  he  could  get ;  and  if  it 
did  not  sell  for  the  amount  of  the  judgment,  to 
get  some  person  to  bid  it  off  for  him.  And  he 
understood  the  plaintiff  to  say  that  he  would 
take  the  carriage  for  debt  and  cost.  The  trial 
was  by  jury,  who  found  a  verdict  for  the 
plaintiff,  for  the  balance  proved  to  be  due  upon 
the  judgment. 

Mr.  John  K.  Paige,  for  the  plaintiff  in  error. 

Mr.  A.  Crookshank,  contra. 

Curia.  The  authority  of  an  attorney,  who 
appears  either  for  a  plaintiff  or  defendant 
before  a  justice,  must  be  proved.  But  a  parol 
authority  is  sufficient,  and  the  attorney  him- 
self is  competent  to  prove  it.  The  defendant 
below  could  not  avail  himself  of  any  declara- 
tion made  bv  the  plaintiff  to  the  constable  in 
relation  to  the  execution.  Even,  admitting  that 
he  had  told  the  constable  he  must  have  the 
carriage  bid  in  for  him,  and  he  would  take  it 
in  satisfaction  of  the  execution,  it  would  be  no 
defense  in  this  suit,  provided  the  sale  was 
fairly  conducted.  If  the  constable,  in  conse- 
quence of  such  a  direction,  had  returned  the 
execution  satisfied,  he  might,  perhaps,  have 
justified  himself  by  this  proof  ;  but  not  having 
done  so,  it  cannot  avail  the  defendant.  . 

Judgment  affirmed. 

Cited  in— 2  Cow.,  422 :  21  Wend.,  183  ;  3  E.  D.  S.,  208. 


*McGAUNTEN  v.  WILBUR.  [*25  7 

Hiring  House — Agreement  to  Pay  a  Sum  in 
Advance — Failure  to  do  so  before  Commence- 
ment of  Term — Contract  at  an  End. 

Where  W.,  Oct.  31,  hired  a  house  of  G,  from  Nov. 
1  for  six  months,  and  agreed  to  pay  $50,  in  advance, 
and  secure  $100  in  a  manner  specified,  but  omitted 
to  pay,  or  give  security,  till  3d  Nov.,  when  G  let  the 
house  to  another ;  held  that  the  contract  was  at  an 
end,  though  W.  mentioned  at  the  time  of  the  con- 
tract, that  he  did  not  want  possession  under  a  fort- 
night. 

The  payment,  &c.,  is  in  such  case  a  condition  pre- 
cedent, not  to  his  entering  into  possession,  but  to 
his  being  entitled  to  the  possession. 

And  the  agreement  was,  accordingly,  construed  to 
mean  a  payment,  &c.,  before  the  1st  of  Nov. 

ON  certiorari  to  the  Marine  Court  of  the  City 
of  N.  Y.  The  defendant  in  error,  Oct.  31, 
1820,  hired  of  the  plaintiff  in  error,  a  house  in 
the  City  of  N.  Y.,  for  six  mouths,  from  Nov. 
1  following,  for  which  he  agreed  to  pay  $150  ; 
$50  in  advance — the  residue  to  be  secured  by  a 
bill  of  sale  of  his  furniture,  in  nature  of  a 
mortgage.  He  mentioned  at  the  time,  that  he 
did  not  want  possession  under  a  fortnight. 
Nov.  3  the  plaintiff  in  error,  not  having  re- 
ceived the  $50  and  security,  let  the  house  to 
another  tenant.  On  the  8th  or  10th  Nov.  the 
defendant  in  error  tendered  to  the  plaintiff  in 
error  the  $50  and  bill  of  sale  demanding  pos- 
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session  of  the  house,  which  was  refused.  In 
assumpsit  for  breach  of  this  agreement,  a  ver- 
dict and  judgment  were  rendered  for  the  de- 
fendant in  error,  with  $100  damages. 

Mr.  E.  AveriU,  for  the  plaintiff  in  error. 

Mr.  W.  A.  Seely,  contra. 

Curia.  The  judgment  must  be  reversed.  The 
agreement  was,  that  the  $50  rent  should  be 
paid  in  advance.  This  not  having  been  done, 
and  the  security  not  being  given  on  the  3d  day 
of  Nov.,  the  plaintiff  in  error  had  a  right  to 
consider  the  contract  at  an  end,  and  to  let  his 
house  to  any  other  person.  The  remark  of  the 
defendant  in  error,  that  he  did  not  want  the 
possession  under  a  fortnight,  did  not  vary  the 
agreement.  This  was  to  pay  the  $50,  &c.,  not 
before  he  entered  into  possession,  but  before 
he  was  entitled  to  possession,  which  was  on 
the  1st  day  of  Nov. 

Judgment  reversed. 


258*]   *BENSON  AND  FERGUSON 

v. 
CLARK  AND   CLARK. 

Justice — Irregular     Communication    by,    with 
Jury. 

It  is  error  for  the  justice  to  hold  any  intercourse 
with  the  jury  at  their  room,  without  the  consent  of 
the  parties: 

As  going1  into  the  room  and  hearing  certain  ques- 
tions asked  him,  though  he  do  not  answer  them: 

Or  sending  a  paper  to  the  jury,  though  his  return 
do  not  state  what  it  was. 

Citation— 13  Johns.,  487. 

ON  certiorari  to  a  justice's  court.  One  of 
the  errors  relied  upon  was,  that  in  the 
court  below,  after  the  jury  had  retired,  the 
justice,  at  their  request,  went  into  the  room 
with  them  without  the  consent  of  the  parties; 
that  the  jurors  put  certain  questions  to  him, 
which  he  did  not  answer,  but  retired.  Soon 
after  the  jurors  sent  the  constable  for  a  certain 
paper,  which  the  justice  sent  to  them.  But 
his  return  did  not  state  what  paper  it  was. 

Mr.  J.  C.  Morns,  for  the  plaintiff  in  error. 

Mr.  8.  Starkweather,  contra. 

Curia.  Both  these  acts  were  irregular.  The 
justice  had  no  right  to  have  any  intercourse 
with  the  jury,  without  consent  of  the  parties; 
and  though  he  states  that  he  did  not  answer 
their  questions,  the  practice  may  lead  to  great 
abuse,  if  tolerated.  The  observations  of  the 
court  in  Taylor  v.  Betsford,  13  Johns.,  487,  are 
strictly  applicable.  It  is  unnecessary,  there- 
fore, to  consider  the  other  errors  assigned. 

Judgment  reversed. 

Cited  in— 13  Wend.,  275;  124  Mass.,  569. 


WINNEGAR    AND    COOK,     Overseers    of 
AMENIA, 

v. 
ROE. 

Action,  against  Person  Elected  Overseer  of  High- 
ways, for  Failure  to  Serve —  When  it  Lies. 

Debt  against  an  Overseer  of  Highways,  for  the 
penalty  of  812.50,  under  the  Act  (sess.  44,  ch.  128, 
sec.  1),  for  refusal  to  accept  the  office,  does  not  lie, 
except  where  the  town  proceed  to  a  new  election. 

Merely  neglecting  to  file  notice  of  his  acceptance 
with  the  town  clerk,  is  not  enough. 

60S 


The  object  of  the  Statute  was  to  enforce  the  per- 
formance of  his  duties; 

And  if  the  town  proceed  to  a  new  election,  then 
to  exact  the  penalty. 

Citation— Act.  March  23, 1821,  sess.  44,  ch.  128. 

QN  certiorari  to  a  justice's  court.  In  the 
.  court  below,  Winnegar  and  Cook  declared 
against  Roe,  in  debt  for  $12.50,  for  that  he, 
being  elected  to  the  office  of  Overseer  of  High- 
ways, *in  1822,  had  not,  agreeably  to  [*25t> 
the  Statute,  tiled  his  acceptance  in  the  town 
clerk's  office.  Plea,  not  guilty. 

The  town  clerk  produced  the  book  of 
records,  in  which  was  recorded,  "Jeduthan 
Roe,  Oveerseer  of  Highways  for  said  town." 
He  testified  that  Roe  was  elected  Overseer  for 
district  12;  that  he  had  searched  the  books  and 
papers  in  his  office,  and  could  find  no  accept 
ance  by  Roe  of  the  office. 

The  defendant  called  Robert  Wilson,  who 
testified  that  Apr.  17,  1822,  Roe  handed  him  a 
list  of  inhabitants  liable  to  be  assessed  on 
highways;  Roe  said  he  had  not  filed  his  accept- 
ance of  the  office  of  Overseer.  Another  wit- 
ness proved  that  Roe  had  called  out  the  men 
to  work  in  the  district,  and  claimed  the  work 
assessed  to  be  done.  The  jury  found  a  ver- 
dict for  defendant. 

Curia.  By  the  Act,  23d  Mar.,  1821  (sess.  44, 
ch.  128),  it  is  declared  that  every  person 
chosen  to  the  office  of  Overseer,  shall  transmit 
or  deliver  to  the  town  clerk  of  the  town,  with- 
in fifteen  days  after  the  election,  a  notice  in 
writing,  signifying  his  acceptance  of  the  office; 
and  if  he  negfects,  such  neglect  shall  be  con- 
sidered a  refusal  to  serve,  and  the  city  or  town 
may  proceed  to  a  new  choice;  and  in  every 
such  case,  the  person  refusing  to  take  upon 
himself  such  office  shall  forfeit  $12.50,  to  be 
recovered  in  the  name  of  the  overseers  of  the 
poor. 

The  penalty  attaches  on  the  person  elected, 
if  he  omit  to  signify  his  acceptance,  and  the 
town  thereupon  proceed  to  a  new  choice.  The 
object  of  the  Statute  was  to  enforce  the  per- 
formance of  the  duties  by  the  person  elected, 
and,  if  the  town  was  compelled  to  a  new 
election,  then  to  exact  the  penalty.  In  the 
present  case,  the  defendant  performed  the 
duties  of  his  appointment;  the  town  did  not 
deem  it  necessary  to  elect  another.  Neither 
l)y  the  words  or  spirit  of  the  Act,  has  the  pen- 
alty been  incurred. 

Judgment  affirmed. 


*TODD  AND  McCORD,  Overseers  of  [*26O 
the  Poor  of  the  Town  of  Cortlandt, 

v. 
BIRDSALL. 

Overseers  of  Poor — Quasi  Corporations — Liabil- 
ity for  Debts  of  Predecessors. 

The  office  of  Overseers  of  the  Poor  of  a  town  is, 
for  pertain  purposes,  a  corporation. 

NOTE.— Quasi  corporations—  Overseers,  Supervisors, 
etc.  For  further  discussion  of  this  subject,  see  Ala- 
mango  v.  Supervisors  of  Albany,  25  Hun,  551 :  Lee 
v.  Supervisors  of  Jefferson,  62  How.  Pr.,  201 ;  Dono- 
van v.  McAlpine,  46  Super.  Ct.,  Ill ;  Betts  v.  Betts, 
4  Abb.  N.  C.,  317  ;  Coats  v.  People,  22  N.  Y.,  245  ; 
Gardner  v.  Board  of  Health,  10  N.  Y.,  409 ;  Appleton 
v.  Water  Com'rs,  2  Hill,  432.  See,  also,  2  Potter  on 
Corporations,  515  ;  People  v.  Williams,  56  Cal.,  647. 
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And  the  capacity  to  sue  and  be  sued  is,  of  necess- 
ity, incident  to  that  office,  in  order  to  execute  the 
particular  trust  reposed  in  them. 

Accordingly,  they  are  subject  to  an  action  for 
debts  contracted  by  their  predecessors,  as  Over- 
seers. 

Where  P,  nn  Overseer  of  the  Poor  of  the  town  of 
C,  in  1820,  gave  an  order,  as  Overseer,  on  H,  in  favor 
of  G,  for  the  support  of  the  poor  of  the  town  of  C, 
which  was  accepted  and  paid  by  B;  held  that  T  and 
M.,  Overseers  of  the  Poor  of  the  same  town  in  1823. 
were  liable,  as  a  corporation,  in  axsumpisU,  for  the 
•debt  thus  contracted  by  P. 

Citations— 18  Johns.,  418;  8  Johns.,  424;  15  Johns., 
281. 

ON  certiorari  to  a  justice's  court.  In  the 
court  below  Birdsall  declared  against  Todd 
and  McCord,  that  he  sold  divers  goods  to  Sarah 
Griffin,  who  kept  a  pauper  of  the  town  of 
Oortland.  at  the  request  of  Jeremiah  Pugsley, 
•one  of  the  Overseers  of  said  town;  and  also 
for  money  paid  to  the  said  Sarah  Griffin,  at 
the  request  of  Pugsley  for  the  support  of  the 
pauper,  $14.  Plea,  the  general  issue. 

It  was  admitted  that  Pugsley  was  one  of  the 
Overseers  of  the  Poor  in  1819  and  1820,  and 
the  defendants  in  1822.  The  plaintiff  pro- 
duced an  order,  dated  Jan.  24,  1820,  drawn  by 
Pugsley.  as  Overseer,  on  the  plaintiff,  request- 
ing him  to  let  Sarah  Griffin  have  to  the  amount 
of  $14,  and  that  he  (Pugsley)  would  account 
for  the  same.  Pugsley  testified  that  the  order 
was  for  the  support  of  the  poor  of  Cortlandt 
town,  that  the  plaintiff  paid  it,  and  that  he, 
the  witness,  had  never  paid  the  plaintiff;  that 
the  order  was  drawn  in  his  official  capacity: 
that  he  was  indebted  to  Sarah  Griffin  for  keep- 
ing a  pauper,  and  gave  the  order  to  satisfy 
the  demand.  The  justice  gave  judgment 
against  the  defendants  for  $14,  damages  and 
•costs. 

Curia.  Overseers  of  the  Poor  are  not  a 
corporation,  according  to  the  technical  mean- 
ing of  the  term.  In  the  case  of  The  Overseers 
•of  Pittstown  v.  The  Overseers  of  Plattsburgh,  18 
Johns.,  418,  they  are  considered  as  the  public 
agents  and  trustees  of  the  town,  in  respect  to 

(a)  There  are  certain  officers  and  bodies  of  men, 
such  as  Churchwardens.  1  Kyd  on  Corp.,  39,  30,  31; 
Overseers  of  the  Poor,  18  Johns.,  418;  the  Supervis- 
ors of  a  county,  8  Johns.,  424-5;  the  Loan  Officers 
of  a  county,  /hid.,  426;  School  Districts,  13  Mass., 
193;  Towns  Parishes,  Cities,  Hundreds  and  Counties, 
•9  Cr.,  52;  4  Wh.,  663,  668:  7  Mass.,  187;  1  Greenl.,  363, 
364;  which  are  called  quasi  corporations.  Upon  the 
question,  how  far  these  may  become  parties  in  a 
court  of  justice,  as  corporations,  whether  in  the 
capacity  of  plaintiffs  or  defendants,  the  authorities 
•do  not  appear  to  be  uniform.  It  is  said,  in  Russell 
v.  The  Men  of  Devon,  2  T.  R.,  667;  Riddle  v.  The 
Proprietors  of  the  Locks  and  Canals  on  Merrimac 
River,  7  Mass.,  187,  per  Parsons,  Ch.  J.;  and  in 
Adams  v.  Wlscaaaet  Bank,  1  Greenl's.  Me.,  361;  that 
no  action  will  lie  against  these,  unless  expressly 
given  by  statute.  Thus,  in  the  2  T.  R.,  672,  it  is  said 
that  an  action  will  lie  against  the  Hundred,  upon 
the  Statute  of  Winton,  and  in  The  Inhabitants  of 
Brewer  v.  Inhabitants  of  New  Gloucester,  14  Mass., 
216,  an  action  was  held  to  lie  by  statute  against  the 
inhabitants  of  a  town,  for  supporting:  a  pauper. 
Similar  instances  may  be  seen  in  2  Penn.  N.  J.,  500: 
363*]  3  *Conn.  N.  S.,  I,  553,  588.  600;  and  in  several 
other  books;  but  whether  this  is  by  Statute  I  am  not 
Informed.  It  is  said  in  the  2  T.  R.,  7  Mass.,  and  1 
Greenl..  above  referred  to,  that  in'these  cases  every 
inhabitant  is  an  immediate  party  and  is  liable  as 
•such  in  person  and  property;  for  there  is  no  corpo- 
rate fun  J  out  of  which  to  make  payment.  But,  in 
the  case  of  The  Inhabitants  of  the  4th  School  Dis- 
trict, in  Rmnford.  v.  Wood,  13  Mass.,  192,  it  was  de- 
cided that  a  school  district  might  have  a  right  to 
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their  poor,  and  possess,  necessarily,  without 
express  authority  from  the  Legislature,  a  ca- 
pacity to  sue,  commensurate  with  their  public 
trusts  and  duties.  In  Jackson  v.  Harlwell,  8 
Johns.,  424,  this  court  held  that  the  Super- 
visors of  a  county  were  a  corporation  for 
special  purposes,  and  with  special  powers 
only;  that  there  are  many  instances,  in  the 
law,  of  collective  bodies  of  men  coming  under 
one  general  description,  endowed  with  a  cor- 
porate capacity,  in  some  particulars  expressed, 
but  who  *have,  in  no  other  respect,  the  [*261 
capacities  incident  to  a  corporation.  This 
principle  is  applicable  to  the  case  under  con- 
sideration. Suing  and  being  sued  seems  to  be, 
of  necessity,  incident  to  the  office  of  Over- 
seers, in  order  to  execute  the  particular  trust 
reposed  in  them.  Whether  they  are  liable  for 
the  acts  of  their  predecessors,  has  not  been 
expressly  decided;  but  they  have  been  held 
liable,  in  their  private  capacity,  for  their  own 
official  acts.  In  King  v.  Butler,  15  Johns., 
281,  it  was  held  that  an  overseer  was  liable  to 
a  suit,  when  he  had  requested  the  plaintiff  to 
maintain  a  pauper,  and  made  an  express  prom- 
ise to  pay,  although  no  order  had  ever  been 
made  for  the  relief  of  the  pauper.  In  the 
present  case,  the  question  is,  whether  the  ac- 
tion can  be  sustained  against  the  defendants, 
who  now  represent  the  interests  of  the  town, 
in  relation  to  the  poor,  and  for  whose  benefit 
the  advance  was  made.  It  seems  highly  ex- 
pedient that  legal  liabilities,  incurred  by  their 
predecessors  in  office,  for  the  support  of  the 
poor,  ought,  upon  a  sound  construction  of 
their  duties  and  powers,  to  devolve  upon 
them.  It  is  incident  to  their  office,  which,  in 
this  respect,  may  be  viewed  in  the  nature  of  a 
corporation.  The  judgment  below  ought  to  be 
affirmed. 
Judgment  affirmed.(a) 

Distinguished-  5  Cow.,  652,  664. 

Cited  in— 5  Cow.,  311:  3  Wend.,  198;  4  Wend.,  408; 
4  Hill,  137:  32  N.  Y.,  477:  How.  Cas.,  625;  8  Barb.,  615: 
9  Barb.,  265;  19  Barb.,  184;  44  Barb.,  460;  7  Abb.  N.  S., 
a55;  I  Sweeny,  237;  2  Wall.,  508;  35  Hun,  517;  8  Minn., 
508;  43  N.  J.  L.,  277;  21  Wis,,  659. 

sue,  as  a  corporation,  implied  and  incidental;  this 
being  necessary  to  the  execution  of  their  other 
powers;  and  they  were  accordingly  allowed  to 
maintain  an  action  on  a  contract  to  build  a  school 
house,  and  to  make  a  lease  of  land  to  them;  and  the 
same  thing  was  holden  of  overseers  of  the  poor, 
in  18  Johns..  418. 

Randall  v.  Hubbard,  decided  by  the  Supreme 
Court  of  thig  State,  at  May  Term,  1823,  on  certiorari 
from  a  justice's  court,  was  osswmpstt  in  the  court 
below,  by  Hubbard  against  Randall,  Boies  and  Mer- 
rick,  as  Trustees  of  District  No.  18,  in  the  town  of 
Homer,  in  Cortland  Co.  Hubbard  sought  to  recover 
for  money  expended,  and  work  performed  by  him, 
in  and  about  building  a  school  house,  for  the  dis- 
trict, in  1816,  while  himself,  with  Hopkins  and  Ran- 
dall, were  trustees.  This  action  was  brought  in 
1819,  the  defendants  below  being  their  successors  in 
office.  Judgment  having  been  given  against  them, 
one  question  raised  by  the  counsel,  was,  whether  the 
defendants  could  be  made  parties  to  such  a  suit. 
There  were  four  or  five  other  errors,  upon  which 
the  court  were  clear  for  reversing  the  judgment,  so 
that  it  became  unnecessary  to  decide  the  cause  upon 
this  point ;  and  it  was  also  made  a  question,  upon 
the  facts  which  were  proved  in  the  court  below, 
whether  the  school  house  had  not  been  built  by  vol- 
untary subscription.  Ch.  J.  Savage,  who  delivered 
the  opinion  of  the  court,  however,  in  the  course  of 
his  remarks,  expressed  a  doubt  whether  the  trustees 
of  a  school  district  were  a  body  corporate,  for  the 
purposes  of  that  action ;  and  whether  they  could 
make  any  contract  for  the  payment  of  money  which 
should  be  binding  upon  their  successors  in  office. 
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265*]  *BYRNES  ET.  AL., 

v. 

THE  NATIONAL  INSURANCE  CO.,  in  the 
City  of  NEW  YORK. 

Marine  Insurance — Partial  Loss — Adjustment 
— ''One  Third  New  for  Old" — Contract  of 
of  Underwriters,  one  of  Indemnity. 

On  (wsuniixttt  upon  a  policy  of  Insurance,  In  adjust- 
ing the  claim  for  a  partial  loss,  where  any  of  the 
ship's  materials  are  sacrificed,  one  third  new  for  old 
is  to  be  deducted  from  the  balance  of  the  new  ma- 
terials, &c.,  after  first  deducting  therefrom  the 
value  of  the  old  materials. 

%And  the  insurer  has  no  right  first  to  deduct  the 
one  third  new  for  old  from  the  gross  amount  of  the 
repairs ;  then  the  value  of  the  old  materials,  and 
make  the  last  balance  the  measure  of  the  damages. 

Thus,  where  a  part  of  the  old  copper  sheathing 
was  taken  off,  and  replaced  by  new  sheathing  of 
copper ;  held,  that  in  adjusting  the  loss,  you  must 
first  deduct  the  value  of  the  old  copper  from  the 
value  of  the  new  ;  then  deduct  one  third  new  for 
old  from  the  balance,  and  that  the  remainder  formed 
the  measure  of  damages. 

The  old  materials,  in  such  a  case,  belong  to  the 
assured. 

The  deduction  of  one  third  new  for  old  is  made  in 
this  State  without  regard  to  the  distinction  which 
prevails  in  England  between  a  new  and  an  old  ves- 
sel. 

The  contract  of  the  underwriters  is  one  of  indem- 
nity merely. 

Citations— Stevens  on  Average,  159 ;  2  T.  R.,  407 ;  2 
Cai.  Cas.,  153;  11  Johns.,  315. 

A  SSUMPSIT,  upon  a  policy  of  insurance. 
A.  The  ship  Hercules,  owned  by  the  plaint- 
iffs, was  insured  by  the  defendants,  on  a  voy 
age  from  N.  Y.  to  Liverpool,  and  at  and  from 
thence  to  N.  Y.,  to  the  amount  of  $10,000,  by 
policy  in  the  usual  form,  dated  Oct.  19,  1820. 
In  coming  down  the  river,  after  leaving  the 
dock  at  Liverpool,  on  her  return  voyage,  she 
got  aground,  and  was  obliged  to  put  back, 
unload  her  cargo,  and  repair.  She  had  been 
copper  sheathed  about  two  years  before,  and 
some  of  the  sheathing  having  been  rubbed  off 

Messrs.  Wiswatt  and  Stephens  for  the  plaintiff  in 
error. 

Messrs.  Donnelly  and  Beach,  contra. 

The  objection  which  has  uniformly  been  made,  to 
bringing  actions  against  these  qiiasi  corporations,  is, 
the  hardship  of  subjecting  individual  property  to 
the  payment  of  corporate  demands.  And  in  Myers 
v.  Irwin,  2  Serg.  &  R.,  371,  Tilghman,  Ch.  J.,  says : 
"  The  personal  responsibility  or  the  stockholders  is 
inconsistent  with  the  nature  of  a  body  corporate." 
In  the  case  cited  above,  from  2  T.  Rr,  which  was  an 
action  against  the  men  residing  in  the  County  of 
Devon,  for  not  repairing  a  bridge.  "Whereby  the 
plaintiff's  wagon  was  injured,  Lord  Kenyon  says: 
"  The  argument  used  by  the  defendant's  counsel, 
that  all  those  who  become  inhabitants  of  the  county, 
after  the  injury  sustained,  and  before  judgment, 
would  be  liable  to  contribute  their  proportion,  is 
entitled  to  great  weight.  I  do  not  say  that  the  in- 
habitants of  a  county,  or  hundred,  may  not  be  in- 
corporated to  some  purposes ;  as  if  the  King  were 
to  grant  lands  to  them,  rendering  rent,  like  the  grant 
to  the  good  men  of  the  town  of  Islington.  Dyer,  100. 
263*]  *But  where  an  action  is  brought  against  a  cor- 
poration for  damages,  those  damages  are  not  to  be 
brought  against  the  cotoorators  in  their  individual 
capacity,  but  out  of  their  corporate  estate  ;  but  if 
the  county  is  to  be  considered  a  corporation,  there 
is  no  corporation  fund  out  of  which  satisfaction  is 
to  be  made."  Ashhurst.  J.,  says :  "  If  damages  are 
recoverable  against  the  county,  at  all  events,  they 
must  be  levied  on  one  or  two  individuals,  who  have 
no  means  whatever  of  reimbursing  themselves;  for 

NOTE.— Marine  insurance  —  Partial  loss—  "  One 
third  new  for  old."  See  Smith  v.  Bell,  2  Cai.  Cas.. 
153  ;  Dupuy  v.  United  Ins.  Co.,  3  Johns.  Cas.,  182, 
notes. 
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by  grounding,  a  part  of  it  was  taken  off,  and  re- 
placed by  new  sheathing,  also  of  copper.  The 
bills  and  costs  of  her  repairs  adjusted,  and  ad- 
mitted, between  the  parties,  to  be  particular 
average,  after  deducting  the  usual  allowance 
of  one  third  new  for  old,  amounted  to  $1,612.- 
76,  all  of  which  the  defendants  paid,  except 
$279.26,  their  liability  to  pay  which  depended 
upon  the  determination  of  the  question  here- 
after mentioned,  and  which  sum  was  retained 
by  them  until  the  question  should  be  decided 
by  this  court.  The  tradesmen  who  furnished 
the  copper  for  resheathing  the  ship,  retained 
and  credited,  in  their  account,  the  value  of  the 
old  copper  taken  off  the  vessel,  as  far  as  it 
went,  in  part  payment.  The  new  copper  fur- 
nished, amounted  to  £358  5s.  8d.  and  the  old 
copper  received  by  them  amounted  to  £188  10>. 
They  rendered  their  bill,  accordingly,  charg- 
ing the  new  copper  furnished,  and  crediting 
the  old  copper  received  by  them,  which  left  a 
balance  due  them  of  £169  15s.  8d.,  which  the 
plaintiffs  paid,  and  which  balance,  only,  they 
charged  in  their  account  *of  particular  [* 2 66 
average.  Upon  this  balance  the  deduction  of 
one  third  new  for  old  was  made.  But  the 
defendants  insisted  that  they  had  a  right  to 
claim  the  deduction  or  allowance,  of  one  third 
new  for  old,  upon  the  whole  amount  of  the 
bill  for  new  copper  used  in  the  repairs,  includ- 
ing the  £188  10s.  which  was  paid  for  by  the 
old  copper  taken  by  the  tradesmen.  On  the 
olher  hand,  the  plaintiffs  contended  that  the 
deduction,  in  respect  to  the  copper,  ought  to 
be  made  only  on  the  balance  of  £109  15s.  Sd. 
paid  by  them  to  the  tradesmen,  and  for  which, 
only,  they  made  their  claim  on  the  defendants. 
If  the  defendants  were  right  in  their  position, 
then  the  particular  average  had  been  fully 
paid  ;  and  it  was  agreed  that  they  would  be 
entitled  to  judgment  ;  but  that,  if  the  plaintiffs 
were  right,  then  they  would  be  entitled  to 
judgment  for  the  $279.26,  with  interest, 

if  they  were  to  bring  separate  actions  against  each 
individual  of  the  county  for  his  proportion,  it  is 
better  that  the  plaintiff  should  be  without  remedy." 
An  authority  was  cited  and  approved  in  that  case, 
from  Br.  Abr.,  tit.  accionsur  U  case,  pi,  93,  where  it 
is  said,  that  if  an  highway  be  out  of  repair,  by  which 
my  horse  is  mired,  no  action  lies,  "car  est  popuhis 
et  surra  reforme  per  presentment." 

In  Lyou  v,  Adams.  4  Serg.  &  R.,  443,  the  action  was 
against  the  defendants,  who,  at  the  commencement 
of  the  suit,  were  commissioners  of  Cumberland  Co., 
for  moneys  due  the  testator  of  the  plaintiffs  for 
erecting,  &c.,  a  public  building  for  the  county,  and 
for  certain  fees  claimed  to  be  due  from  the  county. 
Tilghman,  Ch.  J.,  says :  It  does  not  appear  that  the 
defendants  were  commissioners  at  the  time  the 
services  were  performed,  for  which  the  fees  claimed 
in  this  suit  are  charged.  It  is  jmpossible,  then,  that 
the  law  can  imply  an  assumption  to  charge  them  in 
their  private  capacities :  and  yet,  as  such,  and  in  no 
other  way,  will  they  be  charged,  if  judgment  goes 
against  them  in  this  suit.  Their  being  named  com- 
missioners in  the  writ,  is  of  no  importance.  They 
are  not  sued  by  any  corporate  name.  If,  indeed,  the 
commissioners  constitute  a  corporation,  liable  to  be 
sued,  the  suit  should  be  against  the  commissioners, 
without  naming  them  individually,  and  then  the 
judgment  would  be  entered  in  like  manner.  But  we 
give  no  opinion,  whether  such  suit  be  maintainable. 
It  would  be  attended  with  difficulties.  The  com- 
missioners not  being  intrusted  with  the  funds  of  the 
county,  on  what  could  the  execution  be  levied  ?  Or 
what  would  be  the  benefit  of  a  judgment  against  a 
corporation  which  has  no  property  ? 

In  the  State  of  Pa.,  overseers  of  the  poor  are  made 
a  corporation  by  Statute.  1  Smith's  Laws,  338.  And 
as  such  they  may  sue  and  be  sued.  And  in  The 
Overseers  of  the  Poor  of  the  Township  of  North 
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from  23d  June,  1821  ;  that  being  the  amount 
of  the  deduction  claimed,  of  the  one  third 
new  for  old,  on  the  sum  of  £188  10s.  paid 
by  the  old  copper.  A  copy  of  the  tradesmen's 
bill,  as  furnished,  and  of  the  adjustment  be- 
tween the  parties,  was  annexed  to  the  case  ; 
and  a  cognovit  was  given  to  cover  the  amount, 
if  the  amount,  if  the  court  should  be  of  opinion 
with  the  plaintiffs. 

Mr.  W.  Slosson,  for  the  plaintiffs.  For  the 
authorities  and  cases  establishing  the  rule  of 
adjustment  upon  a  claim  for  a  partial  loss, 
where  any  of  the  ship's  materials  are  sacri- 
ficed, the  court  are  referred  to  Stevens  on 
Average,  159;  1  Magens  on  Ins.,  156,  184; 
Dunham  v.  The  Com.  Ins.  Co.,  11  Johns.,  315; 
1  T.  R.,  408,  412,  413;  and  Ralston  v.  The 
Union  Ins.  Co.,  4  Binn.,  386.  The  general 
principle  is  admitted,  and  its  further  exami- 
nation will  not  be  necessary. 

1.  The  object  of  the  policy  being  to  give  a 
full   indemnity  to  the  assured,  such  rule  of 
ad  justing  the  partial  loss,  in  cases  of  this  kind, 
should  be  adopted,  as  may  both  be  uniform 
in  its  application,  and  also  give  such  indem- 
nity. 

2.  The  rule  contended  for  by  the  plaintiffs 
does  give  such  indemnity,  and  may  be  uni- 
form in  its  application,  to  wit  :  to  deduct  from 
the  bills,  or  amount  of  the  expenses  for  re- 
2(57*]  pairs,  *the  value  of  the  old  materials 
and  then  deduct  one  third  from  the  balance, 
on  account  of  new  for  old. 

This  seems  necessarily  to  follow,  from  the 
nature  of  the  contract  ot  insurance.  It  is  one 
of  indemnity  merely  ;  and  the  construction 
must  be  in  reference  to  that  object.  Another 
principle  is,  that  the  insurer  has  no  interest 
in,  or  title  to  the  subject  of  insurance,  until 
art  abandonment  ;  and  the  damages  must  be 
considered  in  reference  to  the  title  continuing 
in  the  assured.  (Church  v.  Bedient,  1  Cai.  Cas., 

Whitehall  v.  The  Overseers  of  the  Poor  of  the  Town- 
ship of  South  Whitehall,  the  action  was  brought, 
without  naming  the  overseers  individually.  3  Serg. 
&  R.,  117. 

In  the  above  case,  cited  from  13  Mass.,  brought  by 
a  school  district,  all  the  above  arguments,  from  in- 
convenience, were  urged,  but  disregarded  by  the 
court .  The  case  underwent  great  consideration,  and 
it  was  finally  decided  that  aschool  district  may  sue, 
as  a  corporation,  by  its  corporate  name.  Speaking 
of  these  districts,  the  court,  by  Parker,  C/i.  J..  say : 
"  That  they  are  not  bodies  politic  and  corporate, 
with  the  general  powers  of  corporations,  must  be 
admitted ;  and  the  reasoning  (and  authorities  ad- 
vanced, to  show  their  defect  of  power,  are  conclu- 
sive. The  same  may  be  said  of  towns,  and  other 
municipal  societies;  which,  although  recognized  by 
various  statutes,  and  by  immemorial  usage,  as 
264*]  persons,  or  aggregate  corporations,  *with  pre- 
cise duties  which  may  be  enforced,  and  privileges 
which  may  be  maintained,  by  suits  at  law,  yet  are 
deficient  in  many  of  the  powers  incident  to  the 
general  character  of  corporations.  They  may  be 
considered,  under  our  institutions,  as  qua  corpora- 
tions, with  limited  powers,  co-extensive  with  the 
duties  imposed  upon  them  by  statute  or  usage ;  but 
restrained  from  a  general  use  of  the  authority,  which 
belongs  to  these  metaphysical  persons  by  the  com- 
mon law.  The  same  may  be  said  of  all  the  numerous 
corporations,  which  have  been,  from  time  to  time, 
created,  by  yarious  Acts  of  the  Legislature  ;  all  of 
them  enjoying  the  power  which  is  expressly  be- 
stowed upon  them,  and  perhaps,  in  all  instances, 
where  the  Act  is  silent,  possessing,  by  necessary  im- 
plication, the  authority  which  is  requisite  to  execute 
the  purposes  of  their  creation.  They  differ  in  char- 
acter, also,  from  those  corporations,  which  exist,  at 
common  law,  in  some  particulars.  It  is  not  neces- 
sary that  our  municipal  corporations  should  act 
under  seal,  in  order  to  bind  themselves,  or  obligate 
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21,  and  IMlettv.  Peyton,  1  Cai.  Cas.,  28,  &c.) 
In  all  cases  of  this  kind,  the  inquiry  is,  what  are 
the  damages  which  the  plaintiff  has  sustained  ? 
The  property  remains  in  the  assured.  The 
avails  of  the  property  injured  are  to  be  de- 
ducted ;  and  until  the  point  of  deduction  is 
exhausted,  there  is  no  damage  to  the  assured. 
The  insurance  is  against  loss  and  damage  by 
accident ;  and  he  is  damaged,  in  this  instance, 
to  the  extent  of  the  loss,  after  deducting  there- 
from the  value  of  the  old  copper.  In  legal 
construction,  he  is,  in  all  cases,  made  better,  to 
the  amount  of  one  third,  by  the  addition  of 
the  new  materials.  The  old  materials  enable 
him  to  replace  his  loss  to  the  extent,  of  thcfr 
value  ;  and  in  point  of  fact,  he  sustains  no 
loss  until  their  value  is  exhausted. 

3.  The  contrary  rule  is  iniquitous  in    its 
operation,  and  may  often  lead  to  palpable  ab- 
surdity ;  making  the  assured,  who  has  incurred 
heavy  expenses,  in  fact,  a  debtor  to   the  in- 
surers.    Suppose  the  old  copper  worth  £250  ; 
and  the  new  copper  and  labor  £300.     Then,  if 
one  third  is  deducted,  it  leaves   £200:  which 
is  less  than  the  old  copper  is  worth,  £50  ;  and 
the  assured,  instead  of  receiving  indemnity, 
would,  apparently,  be  debtor  to  that  amount  ; 
whereas,  the  opposite  principle,  of  charging 
the  insurer  with  the  balance  of  the  expenses, 
after  deducting  the  value  of  the  old  materials, 
steers  clear  of  any  such  difficulty.     At  the 
same  time,  it  is  the  just  and  true  rule  ;  because, 
we  have  seen  that,  as  far  as  the  old  materials 
go,  the  insured  is  not  damnified. 

4.  This  results  from  the  fact  that  the  prop- 
erty in  the  old  materials  remains  in  the  assured. 
There  can  be  no  pretense  for   the   rule  con- 
tended for  by  the  defendants,  except  upon  the 
supposition  that  these  are  the  property  of  the 
insurers  ;  *in  which  case  it  might  be  [*J2(>8 
said  that  they  have  made  this  partial  payment 
with  their  own  materials  ;  but  it  is  plain  that 

others  to  them.  A  vote  of  the  body  is  sufficient  for 
this  purpose  :  and  this  mode  has  prevailed  with  the 
proprietors  of  common  and  undivded  land,  even  in 
the  disposition  of  their  real  property,  contrary  to 
the  general  provision  of  law,  respecting  the  trans- 
fer of  real  estate.  It  will  not  do,  therefore,  to  apply 
the  strict  principles  of  law,  respecting  corpoi  ations, 
in  all  cases,  to  these  aggregate  bodies,  which  are 
created,  by  statute,  in  tin's  Commonwealth.  Hy  the 
several  Statutes  which  have  been  passed,  respecting 
school  districts.it  is  manifest  that  the  Legislature 
has  supposed  that  a  division  of  towns,  for  the  pur- 
pose of  maintaining  schools,  wijl  promote  the  im- 
portant object  of  general  education  :  and  this  valu- 
able object  of  legislative  care  seems  o  require,  in 
construing  their  acts,  that  a  liberal  view  should  be 
had  to  the  end  to  be  effected." 

Further,  as  to  the  instances  of  corporations  miasi, 
vide  1  Kyd  on  Corp.,  9, 10,  12. 

In  Olney  v.  Wickes,  18  Johns.,  122,  the  defendant 
had,  as  overseer,  contracted  to  pay  the  plaintiff  for 
keeping  the  paupers.  He  went  out  of  office,  and  the 
action  was  brought  against  him  in  his  individual 
capacity,  without  naming  him  overseer,  or  late  over- 
seer, &c.  And  it  was  holden  by  the  judve  at  the 
Circuit,  and  so  seems  to  be  the  opinion  of  the  court, 
that  he  might  have  been  sued  by  name,  adding  his 
official  character ;  though,  having  contracted  in  his 
public  character,  as  overseer,  he  was  not  individu- 
ally and  personHlly  liable.  The  reasoning  of  the 
court,  however,  turned  on  the  doctrine  of  principal 
and  agent :  and  allowing  him  to  be  the  latter,  I 
suppose  they  would  not  consider  him  liable,  in  any 
capacity,  but  put  the  plaintiff  to  his  remedy,  against 
the  principal,  as  was  done  in  Hodgson  v.  Dexter,  1 
Cr.,  345,  upon  which  the  majority  of  the  court  prin- 
cipally relied. 

The  reasoning  of  the  court,  in  the  18th  Johns.,  418, 
seems  fully  to  sustain  the  doctrine  advanced  in  the 
case  cited  from  13  Mass. 
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these  materials  cannot,  in  this  manner,  be 
vested  in  them.  This  is  not  the  case  of  an 
Abandonment,  to  which  it  does  not  bear  the 
remotest  analogy.  The  assured  have  no  right 
to  abandon. 

5.  Upon  every  principle,  therefore,  the  in- 
surer can  only  claim  the  deduction  of  one 
third  new  for  old,  on  the  amount  of  the  charge 
or  claim  against  him  ;  and  in  this  case  the 
claim  is  only  for  the  balance,  after  deducting 
the  value  of  the  old  copper. 

Mr.  J.  Wells,  contra.  He  delivered  to  the 
court  the  result  of  the  two  different  principles 
of  settlement,  contended  for  by  the  parties, 
which  was  as  follows  : 

"Principle  of  settlement  contended  for  by 
the  defendants  : 


Amount  of  new  copper, 
Ded.  i  new  for  old, 


£358    5s.  8  d. 
119    8    6 


To  be  paid  by  underwriters,     £238  17    2 
But,  as  the  proceeds  of  the  old 
copper  amounted   to  £188 
10s  the  underwriters  claim 
credit  for  that  amount,      -      188  10 

Amount  actually  to  be  paid. 

and  which  has  been  paid,      £50    7    2 

The  assured,  however,  state  the  principle  as 
follows  : 

Amount  of  new  copper,       -        £358    5    8 
Ded.  proceeds  of  old  copper,      -    18810 


Ded.  ^  new  for  old, 


£169  15 
56  11 


10 


To  be  paid  by  underwriters,     £113    3  10 
Ded.  ami.  paid,        -        -        -        50    7    2 

Bal.  claimed  to  be  paid,    -       -  £62  16    8 
Still=$279.26." 

269*]  *We  cannot  differ  as  to  authorities 
and  principles.  The  only  difference  is  in  their 
application.  This  is  a  case  of  repairs  upon  a 
vessel  ;  and  the  rule  of  deducting  one  third 
new  for  old  is  settled.  How  is  this  to  be  done  ? 
From  what  sum  is  the  deduction  to  be  made  ? 
We  say  from  the  gross  amount  of  repairs, 
whether  the  old  materials  have  or  have  not 
produced  anything.  This  is  a  uniform  prin- 
ciple, always  producing  the  same  results. 
True  it  may  not  always  indemnify  the  insured 
— sometimes  it  will  do  more.  No  general  rule 
can  always  produce  individual  justice.  The 
object  is  general  justice,  to  be  found  in  some 
certain  settled  rule.  The  amount  is  not  the 
object ;  but  to  settle  a  principle  of  commercial 
law,  by  which  the  insurance  offices  shall  be 
governed.  What  we  complain  of  is,  that  the 
one  contended  for  by  the  plaintiffs  will  fluc- 
tuate in  its  results,  and  consequently  be  diffi- 
cult in  its  execution.  We  think  the  principle 
for  which  we  contend  will  be  found,  on  exam- 
ination, to  be  at  least  a  century  old.  In  a  case 
already  cited,  of  Da  Co*ta  v.  Newnham,  2  T. 
R.,  407,  p.  408,  Buller,  J.,  treats  it  as  perfectly 
familiar  and  settled.  He  says  "that  one  third 
of  the  sum  charged  for  repairs  was  taken  off, 
which  was  the  usual  sum  allowed  in  respect  of 
new  work  for  old."  The  less  the  number  of 
exceptions  to  the  rule,  the  greater  is  the  cer- 
tainty and  safety  in  commercial  business.  That 
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this  is  so,  is  evident  from  the  policy  adopted 
by  our  courts,  relative  to  this  very  subject,  in 
another  respect.  In  England  the  deduct  ion  of 
one  third  new  for  old  is  not  allowed,  from  the 
amount  of  repairs,  upon  a  new  vessel  ;  and  she 
Is  considered  new,  within  this  rule,  until  she 
has  performed  her  first  voyage.  In  Weskett 
on  Ins.,  456,  tit.  Repair,  it  is  said  that  'one 
third  is  deducted  from  the  repairs  of  a  ship, 
if  she  has  met  with  any  accident,  only  in  her 
second  voyage."  But  this  court,  to  avoid  mul- 
tiplying exceptions,  in  Dunham  v.  The  din. 
Iii*.  Co.,  cited  on  the  other  side,  determined 
against  this  distinction,  and  left  the  rule  to 
operate  universally.  This  being  understood, 
works  an  indemnity,  for  the  very  reason  that 
*everyone  does  understand  it.  The  case  [*27O 
of  Depeyxttr  v.  Tlie  Col.  Ins.  Co..  2Cai.,  «5,  was 
determined  in  the  same  spirit.  The  question 
was  whether  the  assured  could  claim  for  re- 
pairs, which  became  necessary  in  consequence 
of  defects  existing  in  the  vessel,  previous  to 
the  voyage  :  and  the  court  held  that  he  might, 
unless  they  were  such  as  to  render  the  vessel 
unseaworthy.  They  refused  to  go  into  such 
a  minute  examination,  as  was  there  called  for, 
and  adopted  the  general  rule.  You  cannot, 
with  convenience  or  .safety,  multiply  these  ex- 
ceptions. Precise  and  particular  justice  is  not 
attended  to  in  the  cases  mentioned,  because  it 
is  impracticable.  Where  the  object  is  to  sub- 
ject underwriters  to  unreasonable  sums,  the 
rule  ought  to  be  construed  favorably  to  them, 
and  the  more  so,  as  they  cannot  possess  the 
means  of  promptly  contesting  the  amount 
claimed.  Stevens  on  Average,  159,  lays  down 
the  rule  very  distinctly  that,  "in  the  adjust- 
ment of  a  claim  for  a  partial  loss  ;  and  also  for 
a  general  average  (where  any  of  the  ship's 
materials  are  sacrificed),  it  is  customary  to 
deduct  one  third  from  the  new  materials  and 
labor.''  Here  is  no  qualification  of  the  rule, 
because  it  should  always  be  a  simple  one.  If 
you  inquire  what  has  become  of  the  old  ma- 
terials, you  do  what,  it  is  confessed,  no  author- 
ity will  warrant.  Stevens,  experienced  as  lie 
was  at  Lloyd's,  would  certainly  have  given  us 
the  exception  had  it  existed.  And  no  such 
exception  is  made  by  the  usages  of  business  at 
the  insurance  offices.  The  rule,  as  laid  down 
in  Smith  v.  Bell,  2  Cai.  Cas.,  153,  is,  that  to 
constitute  a  technical  total  loss,  by  injury  to 
the  vessel,  she  must  be  damaged  to  the  amount 
of  half  her  value,  or  more,  after  deducting  one 
third  new  for  old.  In  other  words,  suppose 
the  vessel  worth  $1,000 — the  repairs  $750. 
Then,  by  deducting  $250,  the  one  third  new 
for  old,  you  have  the  true  sum.  What  is  con- 
tended for  by  the  plaintiff  would  destroy  this 
rule.  The  moiety  would  he  made  up  by  them, 
upon  a  computation  and  deduction  of  the  old 
materials — making  every  case  depend  upon 
its  own  particular  circumstances.  In  Da  Coxta 
v.  *  Newnham,  Buller,  J.,  says  tDat  "the  [*27  1 
usage  is  founded  upon  the  "idea  that  the  owner 
gets  the  ship  the  better  of  the  repairs."  Thus, 
in  the  case  put,  the  $'250  is  to  be  borne  by  the 
assured,  because  his  vessel  is  better  to  that 
amount.  Whatever  he  gets  of  the  old  materi- 
als is  beyond  the  sum  deducted.  This  is  not 
mere  indemnity,  which  is  admitted  to  be  all  he 
can  ask,  from  the  nature  of  the  contract.  It  is 
more.  Upon  what  principle,  then,  can  he  ask 
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the  benefit  of  the  old  materials,  and  the  sum 
deducted  also  ?  Again  ;  in  this  case,  the  ma- 
terials happen  to  be  sold,  and  applied  in  pay- 
ment for  the  repairs.  Suppose  that  this  had 
not  been  done  ;  but  they  had  remained  at  the 
place  of  repair :  at  whose  risk  and  on  whose 
account,  would  they  have  thus  remained  ? 
Would  not  the  claim  have  been  the  same  ? 
The  rule  ought  not  to  be  fashioned  to  the  cir- 
cumstances of  a  given  case.  It  is  thereby 
rendered  unequal.  If  the  old  materials  had 
not  been  sold,  they  would  have  belonged  to 
the  underwriter ;  and  the  assured  could  not 
have  sold  them.  The  underwriter  having  paid 
the  average  loss,  upon  what  principle  is  it, 
then,  that  he  cannot  apply  them  to  his  own 
benefit,  when  sold  by  the  assured,  to  pay  for 
repairs  ?  The  amount  of  repairs  was  £358  5s. 
$d.  Now,  to  an  inquiry— what  were  your  re- 
pairs ?  would  any  one  think  of  answering, 
£169  15s.  Sd  ?  Again ;  the  underwriter  is 
bound  to  repair.  Suppose  he  had  done  these 
repairs  himself.  The  amount  he  pays  is  £358 
5s.  8d.  Would  he  not  be  entitled  to  one  third  ; 
and  would  the  answer  do — "you  have  got  the 
old  materials  ?"  He  might  reply — "  although 
I  have  taken  the  old  materials,  yet  your  vessel 
is  £358  5s.  8d.  better."  And  shall  the  under- 
writer, because  he  cannot  follow  the  vessel  to 
a  foreign  port,  and  make  the  repairs  in  person, 
have  the  principle  turned  against  him  ?  The 
assured  undertakes  to  make  these  repairs,  as 
the  agent  of  the  assurer,  under  the  usual  clause 
in  the  policy,  stipulating  that  the  assured,  his 
servants,  &c.,  may  labor,  &c.,  in  and  aboui 
the  safeguard,  &c. ,  of  the  vessel,  at  the  charge 
of  the  insurer.  It  may  be  said  that  the  old 
materials  do  not  belong  to  the  underwriter, 
because  the  title  to  the  ship  is  in  the  assured. 
272*J  True.  The  underwriter  cannot  *claim 
the  vessel ;  but  the  old  materials  are  separated, 
form  no  part  of  the  vessel,  and  become  a  dis- 
tinct subject  of  property.  The  owner's  title 
applies  to  the  substituted  materials,  and  he 
waives  all  claim  to  the  old.  The  underwriter 
has  placed  the  new  materials  there.  The  de- 
duction of  the  one  third  new  for  old  is  not 
based  upon  the  receipt  of  the  old  materials, 
but  upon  the  fact  that  the  new  materials  are 
one  third  better.  It  is  an  abandonment,  pro 
tanto.  Suppose  an  insurance  of  a  house  against 
tire,  and  that  the  doors  and  windows  alone  are 
burned.  The  title  applies  to  the  subject  re- 
paired. And  would  the  owner,  in  such  a  case, 
have  any  title  to  the  old  materials  ?  Say  the 
damages  are  $300 — the  payment  of  $200,  by 
the  assurer,  operates  as  a  full  indemnity.  The 
hypothetical  case,  making  the  assured  indebted 
to  the  insurer ,  is  an  extravagant  one ;  and 
probably,  a  claim  never  would  be  made  under 
such  circumstances.  That  case  must  be  pro- 
vided for  when  it  arises. 

Again  ;  the  rule  is,  that  there  can  be  no 
claim,  unless  there  be  a  damage  of  5  per 
•cent.  (Vide  Stephens  on  Average,  206.)  Now 
suppose  the  £358  5s.  8d.  to  exceed  the  5 
per  cent,  but  the  difference  between  that  and 
the  old  materials  to  fall  short  of  it,  would  the 
insured  be  willing  to  make  this  difference  the 
test  of  the  5  per  cent.  ?  No.  Tbe  gross  amount 
would  be  the  test.  So  of  all  general  commer- 
cial rules.  They  operate  sometimes  against 
one  —  sometimes  against  the  other  party  ; 


but  must  be  preserved,  for  the  sake  of  cer- 
tainty. 

Mr.  Slosson,  in  reply.  The  principle  for 
which  we  contend  follows  the  very  nature  of 
the  contract  of  insurance,  as  it  is  understood 
by  all  the  authorities.  And  as  to  the  usage 
mentioned,  of  settling  according  to  the  oppo-  , 
site  rule,  I  am  not  aware  that  any  such  exists  ; 
and  do  not  believe  that  it  has  prevailed  to  any 
such  extent  as  to  form  a  rule.  So  far  as  the 
old  materials  extend,  the  assured  is  not  damni- 
fied. Suppose  the  old  materials  amount  to  as 
much  as  both  the  new  labor  and  materials, 
nothing  could  be  claimed,  because  there  would 
be  no  damage  ;  upon  which  must  be  put  all 
claims  under  contracts  of  insurance.  So  far  as 
the  old  materials  *extend,  the  assured  [*273 
has  expended  nothing,  nor  is  he  benefited,  for 
he  is  the  owner  of  the  materials. 

The  argument  upon  the  other  side,  has 
mainly  rested  upon  the  erroneous  principle 
that  the  act  of  repairing,  per  se,  transfers  the 
property  of  the  old  materials  to  the  assurer ; 
whereas,  there  can  be  no  abandonment,  except 
in  the  case  of  a  total  loss.  And  even  then  it  is 
in  the  election  of  the  assured,  whether  he  will 
abandon  or  not.  This  abundantly  appears  by 
cases  already  cited.  Now,  suppose  these  old 
materials  had  been  saved  and  stored  in  Liver- 
pool, could  the  iinderwriters  have  brought 
trover  for  them  ?  In  every  case  of  the  adjust- 
ment of  a  partial  loss,  the  real  damage  is 
always  inquired  into.  You  take  an  account 
of  the  sound  goods  at  the  port  of  destination. 
You  then  take  an  account  of  the  damaged 
goods  ;  and  the  difference  is  the  loss  to  be  paid 
for.  (Lawrence  v.  The  N.  Y.  Ins.  Co.,  3 
Johns.  Cas.,  217.)  So.  in  this  case,  the  bal- 
ance, after  deducting  the  old  materials,  is  the 
measure  of  the  damages.  In  case  of  a  total 
loss,  the  whole  is  to  be  recovered,  without  de- 
duction. That  is  not  so  here,  because  this 
case  bears  no  analogy  to  one  of  a  total  loss. 
In  the  case  of  Church  v.  Bedient,  1  Cai.  Cas., 
21,  the  assured  elected  to  retain,  and  the  dam- 
ages were,  therefore,  less.  The  actual  dam- 
ages were  lessened,  because  the  goods  retained 
were  held  to  form  a  deduction.  It  was  not 
treated  in  the  light  of  set-off.  Here  the  un- 
derwriter, by  the  deduction  of  one  third,  is 
holden  to  pay  the  actual  damage.  There  is 
no  more  difficulty  attending  an  adjustment, 
than  in  all  cases  of  a  partial  loss.  Even  the 
illustration  taken  by  the  other  side,  from  in- 
surance against  fire,  is  unfortunate  for  them  ; 
for  it  is  equally  the  case  there,  that  the  actual 
damage  alone  is  to  be  paid,  unless  there  be  an 
abandonment  of  the  premises. 

Curia,  per  SUTHERLAND,  J.  The  general 
rule  is  unquestionable,  that,  in  the  adjustment 
of  a  claim  made  by  the  insured  upon  the  un- 
derwriters, for  repairs  put  upon  a  vessel,  the 
underwriters  are  entitled  to  a  deduction  of  one 
third,  *from  the  expenses  of  the  re-  [*274 
pairs  (Stevens  on  Average,  159  ;  Da  Cosia  v. 
Newnham,  2T.R,  407;  Smith  v.  Bell,  2  Cai. Cas., 
153  ;  Dunham  v.  The  Com.  Ins.  C'o.,11  Johns., 
315) ;  or,  in  other  words,  that  they  are  bound 
to  pay  but  two  thirds  of  the  expense.  This 
deduction  of  one  third  new  for  old,  as  it  is 
termed,  is  allowed  upon  the  supposition  that 
the  vessel,  after  being  repaired,  is  in  better 
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condition  than  she  was  at  the  commencement 
of  the  voyage,  in  consequence  of  new  mate- 
rials having  been  substituted  for  old.  And, 
as  the  contract  of  the  underwriters  is  one  of 
indemnity  merely,  it  is  equitable  that  a  deduc- 
tion should  be  made,  in  their  favor,  from  the 
cost  of  the  repairs,  equal  to  the  enhanced  con- 
dition of  the  vessel. 

To  avoid  the  inconvenience  and  embarrass- 
ment of  an  inquiry,  in  each  particular  case, 
into  the  difference  in  value  between  the  pres 
ent  and  former  condition  of  the  vessel,  it  has 
been  established  as  a  general  rule,  that  this  dif- 
ference shall  be  estimated  at  one  third  of  the 
cost  of  the  repairs. 

In  the  English  courts,  if  the  injury  is  sus- 
tained, and  the  repairs  are  made  when  the  ves- 
sel is  new,  that  is,  in  her  first  voyage,  no  de- 
duction is  allowed  to  the  underwriters ;  be- 
cause, the  vessel  being  new,  it  is  not  to  be  sup- 
posed that  she  is  put  in  better  condition  by 
the  repairs.  But,  in  this  court,  that  distinction 
has  not  been  adopted  ;  and  the  deduction  is 
made  alike,  whether  the  vessel  is  new  or  old. 

This  being  the  general  principle,  the  ques- 
tion is  presented  in  this  case,  whether  the 
value  of  the  old  materials, whatever  it  may  be, 
is  to  be  deducted  from  the  gross  amount  of 
repairs,  and  the  deduction  of  one  third  new 
for  old  made  from  the  balance ;  or  whether 
the  one  third  is  to  be  deducted  from  the  gross 
amount,  and  the  old  materials  to  belong  to  the 
underwriters.  For  instance  ;  suppose  the 
gross  amount  of  repairs  to  be  $400 — the  old 
materials  to  be  worth  $100.  The  assured  con- 
tend that  the  amount  is  to  be  thus  stated : 


275*]  *Repairs,      - 
Deduct  value  of  old  materials. 

Balance,     - 

Deduct  one  third  new  for  old, 


$400  00 
100  00 


300  00 
100  00 


To  be  paid  by  underwriters,     -        -    $200  00 
The  underwriters  on  the  contrary,  contend 
that  the  true  principle  of  settlement  is  as  fol- 
lows : 

Repairs, $400  00 

Deduct  one  third  new  for  old,  -        -      133  33 


$266  67 
Deduct,  also,  old  materials  applied  to 

repairs,     -  100  00 


$166  67 

This  question  has  never  arisen,  that  I  can 
find,  either  in  the  English  courts  or  our  own  ; 
and,  although  cases  will  not  frequently  occur, 
in  which  the  old  materials  will  be  of  sufficient 
value  to  induce  a  discussion  of  it,  some  rule 
upon  the  subject  ought  to  be  established.  It 
seems  to  me  to  resolve  itself  into  the  inquiry, 
to  whom  do  the  old  materials  belong  ?  If 
they  belong  to  the  assured  there  is  an  end  of 
the  question  ;  for  having  been  applied  by  them 
to  the  payment  of  the  repairs,  pro  tanto,  the 
assurer  cannot  possibly  claim  any  further  bene- 
fit from  them.  If  there  is  anything  in  the  nat- 
ure of  an  abandonment  of  them  to  the  under- 
writers, then  the  principle  contended  for  by 
the  defendant  may  be  well  founded.  But 
there  is  nothing  like  an  abandonment.  The 
assured  do  not,  and  could  not  claim,  from  the 
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underwriters,  the  gross  amount  of  the  repairs. 
They  can  only  claim  the  difference  between 
that  amount  and  the  value  of  the  old  mate- 
rials ;  for  to  that  extent,  only,  are  they  in- 
jured ;  and  an  indemnity  is  all  that  they  can 
claim.  It  is  more  analogous  to  the  adjusting 
of  a  partial  loss,  in  which  case  the  title  to  the 
goods  remains  in  the  assured. 

*The  true  rule,  therefore,  seems  to  [*27O 
me  to  be  this— to  apply  the  old  materials 
towards  payment  for  the  new,  and  to  allow  tin 
deduction  of  the  one  third  new  for  old,  upon 
the  balance.  This  rule  is  simple,  and  capable 
of  universal  application.  It  affords  full  in- 
demnity to  the  assured,  and  gives  to  the  under- 
writers all  the  benefit  that  the  principle,  upon 
which  the  practice  of  deducting  one  third  new 
for  old  has  been  established,  will  justify.  The 
plaintiffs  are,  therefore,  entitled  to  judgment, 
for  $279.26,  with  interest  from  the  3d  day  of 
June,  1821,  as  stated  in  the  case. 

Judgment  for  the  plaintiffs,  accordingly. 

Cited  in— 1  Low.,  257 ;  34  Cal.,  60:  33  Mo.,  161. 


JACKSON,    ex  dem.  WILLIAM   GILLILAND 
ET  AL., 

V. 

WOODRUFF  AND  DOTY. 

Adverse  Possession — Claim  of  Large  Tract — 
Actual  Occupation  of  Small  Portion — Does 
not  Constitute  Adverse  Possession  of  the  Whole 
— Mistake  in  location  of  Patent — Subsequent 
Conveyances  by  Patentee — Patentee  not  Con- 
cluded, Except  as  to  his  Grantees — General 
Doctrine  of  Constructive  Adverse  Possession. 

In  ejectment,  the  defense  of  twenty  years  posses- 
sion, in  order  to  countervail  a  legal  title,  must  be 
supported  by  twenty  years  actual  occupancy,  or  u 
substantial  inclosure  of  the  premises  by  the  de- 
fendant, or  by  him  and  those  throug-h  whom  he  de- 
rives title. 

A  cultivation  of  part  of  the  premises,  with  a  claim 
of  title  to  tlie  whole  for  that  time,  will  not  consti- 
tute a  defense  beyond  the  portion  actually  im- 
proved. 

And  even  where  such  possession  is  under  a  deed, 
or  paper  title,  for  a  large  tract  of  land  (e.  g.,  783 
acres),  and  only  a  small  part  is  improved  (c.  g.,  2 
acres),  with  a  claim  of  title  to  the  whole,  this  will 
not  constitute  an  adverse  possession,  beyond  the 
.actual  improvement. 

Where  A  owned  a  patent,  and  B  owned  another 
patent  adjoining- ;  and  in  the  location  under  their 
respective  patents.  A,  by  a  mistake  in  locating,  cur- 
tailed his  patent  on  the  side  of  B,  in  consequence  of 
which  B,  though  he'located  at  first  on  the  true  line, 
afterwards  claimed  up  to  A's  location,  and  deeded 
a  supposed  gore  between  the  patents;  held  that  A 
was  not  concluded  in  an  action  of  ejectment,  but 
might  recover  against  one  claiming  a  part  of  the 
supposed  gore  under  the  title  of  B. 

And  though  A  actually  give  conveyances  of  his 
land,  according  to  such  mistaken  location,  he  will 
not  be  concluded  in  relation  to  any  persons  other 
than  those  to  whom  he  has  thus  conveyed- 

And  where  one  takes  a  deed  purporting  to  describe 
a  tract  of  land  ;  but  which,  by  a  mistake  in  the  de- 
scription, covers  nothing ;  and  the  grantee,  by  oc- 
cupation, takes  possession  of  a  part,  and  claims  title 
to  the  whole  of  the  supposed  tract,  under  the  deed, 
this  is  an  adverse  possession  only  as  to  the  part 
actually  improved. 


NOTE.— Advciw  Possession — Paper  title —  Occupa- 
tion—Constructive  possession.  See  N.  Y.  Code  Civil 
Procedure,  362,  374,  414,  3352 :  Munro  v.  Merchant, 
28  N.  Y.,  941  (arguments  of  counsel,  pp.  18,  25) ; 
Thompson  v.  Burhans,  79  N.  Y.,  93 ;  61  N.  Y.,  52. 

Co  WEN  1. 


1823 


JACKSON  v.  WOODKUFP. 


276 


And  accordingly,  in  Jackson  v.  Loyd,  M.  S.,  Oct. 
Term,  1830.  where  the  defendant  had  a  deed  for  lot 
4,  but  took  possession  of  lot  5,  adjoining1,  believing: 
it  to  be  lot  4,  and  claiming  it  as  such,  and  improv- 
ing a  part :  held  that  his  adverse  possession  did  not 
extend  beyond  his  actual  improvements. 

The  doctrine  of  tlie  constructive  adverse  posses- 
sion of  lands,  by  the  cultivation  of  part,  accom- 
panied by  a  claim  of  the  whole,  underadeed.doesnot 
apply  to  largo  tracts  of  land,  not  purchased  for  thb 
purpose  of  actual  cultivation. 

This  doctrine  is,  in  general,  applicable  to  a  single 
farm  or  lot  of  land  only,  purchased  for  the  purpose 
of  actual  cultivation. 

The  reason  and  propriety  of  this  distinction,  very 
fully  considered. 

A  rightful  title  is  not  necessary  to  constitute  an 
adverse  possession. 

A  constructive  adverse  possession  must  be  found- 
ed on  a  deed,  or  paper  title,  though  such  title  need 
not  be  a  rightful  one. 

Citations— 18  Johns.,  44 ;  10  Johns.,  356,  477 ;  9 
Johns..  180 ;  13  Johns.,  120  ;  2  Cai..  83 ;  2  Johns.,  230, 
234 :  1  Johns.,  156. 

T7UECTMENT,  for  one  acre  of  land,  at  Sal- 
JJ  moo  River,  in  Plattsburgh,  Clinton  Co., 
called  the  Fairman  lot,  and  for  one  half  acre 
of  land  adjoining  the  same  on  the  north  :  tried 
before  His  Honor,  Mr.  Justice  Woodworth,  at 
the  Clinton  Circuit,  June,  1821. 

The  suit  was  commenced  in  May  Term, 
1818,  the  defendants  then  being  in  possession. 
The  plaintiff,  in  deducing  his"  title,  showed  : 

1.  Letters  patent,  under  the  Colonial  Govern- 
ment of  N.  Y.,  to  John  Friswell,  dated  May  7, 
1765,  for  a  tract  of  land  called  Friswell's  pat- 
ent, which  included  the  premises  in  question. 

2.  A  deed  of  conveyance,  in  fee,  of  that  pat- 
ent, from  Friswell,  the  patentee,  to  William 
Gilliland,  the  father  of  William  Gilliland,  the 
lessor  of  the  plaintiff.     This  deed  was  dated 
Aug.  7,  1765.     William  Gilliland,  the  father, 
died  after  our  Statute  of  Descents,  leaving 
William  Gilliland,  the  son,  and  lessor  of  the 
plaintiff;  Jane,   his  daughter,  wife  of  John 
Bleecker,  and  two  other  daughters,  his  heirs 
at  law — so  that  one  fourth  descended  to  Will- 
iam Gilliland,  the  son,  under  whose  demise 
the    plaintiff  claimed,  in   this  suit,   the  one 
fourth  of  the  premises  in  question.     In  1737 
277*]    John  Bleecker,   before  *mentioned, 
who  was  a  surveyor,  and  then  the  brother  in- 
law  of  Gilliland,  the  lessor,  by  his  intermar- 
riage with  Jane  (G.'s  sister),  claimed  title  to, 
and  run  the  outline  of  Friswell's  patent.    But, 
by  a  mistake  of  the  boundaries,  he  contracted 
the  out-line,  on  the  side  north  and  west,  next 
adjoining  to  the  Plattsburgh  patent,  which  was 
there  bounded  upon  Friswell's  so  as  to  leave 
the  premises  in  question,  with  a  large  tract  of 
land  besides,  to  be  taken  by  the  Plattsburgh 
patent.     Gilliland,  the  lessor  of  the  plaintiff, 
supposing  this  survey  correct,   spoke  of  it  as 
being  so,  and  sold  a  farm  to  one  John  Brown, 
and  gave  him  a  deed  of  conveyance  in  1798; 
and  directed  him  to  take  possession  under  it, 
according  to  Bleecker's  out-line,  on  the  side  of 
the    Plattsburgh    patent ;    and    Brown    had 
located  and  improved  his  land  accordingly  to 
the  time  of  the   trial.      William  Brown,  his 
brother,  purchased  and  held  in  the  same  man- 
ner a  farm  adjoining  to  and  lying  on  the  south 
of  John's  farm.     Gilliland  directed  both  him 
and  his  brother  to  locate  according  to  Bleeck- 
er's survey. 

Plattsburgh  patent,  granted  in  1784,  was,  in 
terms,  bounded  upon  the  north  and  west  lines 
278*]  of  Friswell's;  and  shortly  *before 
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Bleecker's  survey  the  proprietors  of  the  for- 
mer had  located  in  relation  to  Friswell's  pat- 
ent, so  as  to  leave  a  considerable  gore  between 
their  patent  and  Friswell's,  as  located  by 
Bleecker.  They  had  surveyed  and  laid  out 
their  patent  into  lots,  corresponding  nearly 
with  the  north  and  west  Irae  of  Friswell's  pat- 
ent, as  afterwards  discovered,  and  now 
claimed  by  the  plaintiff.  They  had  given 
conveyances  for  several  of  their  lots,  which 
were  uniformly  described  as  bounding  on 
Friswell's  patent,  and  done  other  acts  recog 
nizing  the  true  north  and  west  lines  of  this 
patent.  Friswell's  patent  was  bounded  south 
by  Stewart's  patent,  which  bore  the  same  date 
with  Friswell's. 

The  defendants,  besides  insisting  that  Gilli- 
land had  concluded  himself,  by  his  recogni- 
tion of  Bleecker's  survey,  relied  upon  an  ad- 
verse possession  of  twenty  years,  in  bar  of  the 
plaintiff's  claim.  For  this  purpose,  they  gave 
in  evidence  a  quitclaim  deed  from  Zephaniah 
Platt  to  JNathaniel  Platt,  dated  Sept.  6,  1794, 
which  purported  to  convey  land  between  the 
lotted  lands  of  Plattsburgh  patent  and  Fris- 
well's patent,  and  referred,  for  that  purpose, 
to  certain  boundaries  of  the  patents.  But,  as 
the  lotted  lands  of  Plattsburgh  were  all  bound- 
ed on  Friswell,  it,  in  fact,  included  no  land. 
But,  had  Bleecker's  survey  been  correct,  and 
the  lots  in  Plattsburgh  had  not  been  bounded 
on  Friswell,  it  would  have  included  a  large 
tract  of  land  of  about  783  acres,  which  inter- 
venes between  that  survey  and  the  Platts 
burgh  patent,  as  originally  allotted.  Of  this 
large  tract  the  premises  in  question  are  a  part. 
Under  this  deed  one  Cochran,  who  was  em- 
ployed by  the  grantee,  N.  Platt,  made  the  first 
improvement  in  1794.  And  the  occupation 
and  improvements  of  Salmon  Kiver  Village, 
also  included  in  the  deed,  together  with  the 
premises  in  question,  commenced  and  con- 
tinued under  N.  Platt  down  to  the  present 
defendants. 

In  1797  there  was  a  clearing  of  about  two 
acres  upon  this  tract  in  a  place  now  called  the 
Salmon  River  Village,  and  a  small  clearing  in 
another  part,  to  what  extent  did  not  appear. 
But  the  Fairman  place  (part  of  the  locus  in. 
quo)  was  not  cleared  till  1799,  and  the  half 
acre  on  the  north,  the  other  part  of  the  locus 
in  quo,  not  till  two  or  three  years  afterwards. 

*The  whole  tract  of  783  acres  was  [*279 
claimed  by  N.  Platt  and  one  Moses  Soper 
while  it  was  in  woods. 

A  short  time  before  the  trial,  Friswell's  pat- 
ent had  been  carefully  surveyed  by  William 
Keese,  by  whose  survey  it  was  clearly  ascer- 
tained that  the  premises  in  question  lie  within 
the  true  bounds  of  that  patent.  Keese,  on  his 
examination  as  a  witness,  said  he  had  heard 
Gilliland,  the  lessor  of  the  plaintiff,  say  some- 
thing about  holding  under  Bleecker. 

The  more  minute  details  of  evidence  pre- 
sented by  the  case  are  fully  stated  by  the 
judges  in  delivering  their  opinions.  It  is, 
therefore,  not  necessary  to  notice  them  here. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  a  case, 
with  liberty  to  turn  the  same  into  a  bill  of 
exceptions  or  special  verdict. 

The  points  submitted  were : 

1.  Whether  the  deed  from  Z.  Platt,  and  the 
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possession  taken  under  it,  bars  the  plaintiff's 
right  of  entry. 

2.  Whether  the  location  of  Friswell  by 
Bleecker  in  1787,  and  the  recognition  thereof 
by  Gilliland,  the  lessor  of  the  plaintiff,  in  di- 
recting Brown  by  what  line  he  should  be  gov- 
erned, is  a  conclusive  establishment  of  the  line 
where  Bleecker  run  it. 

Mr.  S.  A.  Fool  for  the  plaintiff.  The  title 
as  deduced  to  the  heirs  of  Gilliland,  the  father, 
is  not  contested.  The  paper  title  under  which 
the  defendants  claim,  viz.  :  the  deed  from  Z. 
to  N.  Platt,  includes  no  land  whatever,  nor 
has  there  been  any  location  under  it.  There 
has  been  no  fence  erected,  nor  even  a  line  run 
around  its  supposed  contents.  There  was 
merely  a  small  clearing  of  about  two  acres, 
and  at  what  time  this  took  place  does  not  ap- 
pear from  the  case.  It  is  true  that  this  pos- 
session, such  as  it  was,  has  been  continued 
down  to  the  present  time  ;  but  in  this  case  the 
adverse  possession,  if  it  can  be  called  so,  can- 
not be  extended  beyond  the  actual  occupancy. 
Actual  adverse  possession  was  formerly  held 
necessary  in  all  cases ;  but  now,  where  the 
party  has  a  deed  for  a  specific  piece  of  land 
distinctly  described  and  bounded,  an  entry 
into,  and  possession  of  part,  extends,  by  con- 
struction, to  the  whole.  Yet  this  rule  never 
28O*J  Contemplated  a  deed,  where  the  de- 
scription includes  nothing,  and  where  the 
party  claiming  under  it  has  never  defined  its 
contents,  even  by  running  the  out-line.  This 
is  not  such  a  distinct  designation  of  a  piece  of 
ground,  a  part  of  which  the  grantee  takes 
possession  of,  as  to  constitute  an  adverse  pos- 
session for  one  inch  beyond  the  land  actually 
improved.  The  operation  of  an  adverse  pos- 
session is  founded  upon  its  notoriety  to  all  the 
world,  and  especially  to  the  true  owner  of  the 
soil.  Here,  from  its  very  nature,  it  can  carry 
no  notice  to  anyone. 

Are  Gilliland  s  heirs  concluded  by  Bleecker's 
survey  ?  There  is  no  doubt  that  this  line  was 
a  mistaken  one,  and  that  Gilliland,  the  lessor 
of  the  plaintiff,  at  the  time  he  deeded  to  the 
Browns,  supposed  it  to  be  correct.  Indeed, 
this  line  is  fully  recognized  in  the  deed  which 
he  executed.  But  this  was  a  concession  in 
ignorance  of  his  rights,  and  is,  therefore,  not 
binding.  This  is,  in  reason,  clearly  distin- 
guishable from  an  agreement  fixing  bound- 
aries. The  class  of  cases  which  recognize  the 
validity  of  such  an  agreement,  refers  to  disputes 
about  the  lines  of  adjoining  lots,  under  mut- 
ual adverse  claims,  where  the  parties,  for  the 
sake  of  their  own  peace  and  that  of  the  neigh- 
borhood, settle  the  boundary  line  between 
them.  (Vide  Jackson  v.  Dysling,  2  Cai.,  198; 
Burrett  v.  Burrell,  11  Mass.,  294.)  Here,  on 
the  other  hand,  is  a  mere  mistake  in  location  ; 
and,  at  most,  it  cannot  be  extended  beyond 
the  immediate  lands  of  the  Browns.  It  can 
never  affect  claims  to  other  and  distinct  lands. 
The  claim  set  up  by  the  defendants  is  founded 
on  a  supposed  gore,  and  not  upon  the  faith  of 
anything  which  Gilliland  and  the  Browns  have 
done. 

Mr.  Z.  R.  Sliipherd,  contra.  The  case  pre- 
sents Bleecker,  who  married  one  of  the  heirs 
of  Wm.  Gilliland,  Sr.,  in  the  deliberate  act  of 
surveying  and  locating  the  patent  of  Friswell, 
in  which  he  was  interested,  and  making  it  of 
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a  less  extent  than  he  might  have  exacted.  Z. 
Platt  was  then  justified  in  supposing  the  sur- 
vey a  correct  one ;  and  he,  thereupon,  extends 
his  own  patent.  Under  the  idea  that  he  was 
the  proprietor,  *he  takes  possession  of  [*281 
the  gore.  He  does  this  under  the  deed  of 
1794,  by  which  he  intended  to  grant  to  N. 
Platt  all  the  land  between  the  old  line  of  his 
own  patent  and  the  line  of  Friswell's  patent, 
as  established  by  Bleecker's  survey.  N.  Platt 
takes  possession,  accordingly,  under  the  grant 
to  him,  to  be  regulated  in  its  extent  by  the 
intervening  space.  I  shall  not  contend  that  if 
Bleecker's  survey  was  a  mistaken  one,  it  can 
as  such  bintl  either  him  or  W.  Gilliland,  who 
locates  the  Browns  under  it.  Yet,  even  allow- 
ing it  to  be  a  mistaken  survey,  so  far  as  an 
actual  adverse  possession  has  been  produced 
by  it  for  20  years,  it  is  available  as  a  defense. 
The  cases  of  agreements  between  adjoining 
owners  will  also  apply,  for  here  were  mutual 
adverse  claims,  distinctly  known  and  under- 
stood by  the  parties'.  The  lines  of  the  deed 
from  Z.  to  N.  Platt  are  distinct.  The  bound- 
aries are  on  the  Plattsburgh  and  Friswell  pat- 
ents, the  latter  of  which  had  been  located  by 
Bleecker's  survey.  This  survey,  when  the 
deed  was  drawn,  gave,  as  was  supposed  by 
both  parties,  the  true  lines  of  Friswell's  patent, 
and  it  must  be  construed,  in  reference  to  the 
lines  of  that  patent,  as  designated  by  Bleecker. 
The  clearing  under  that  deed  commenced  in 
1794.  It  has  progressed  to  the  present  time, 
accompanied  by  a  claim  co  extensive  with  the 
gore.  Here,  then,  are  acts  of  ownership  car- 
ried on  under  an  actual  grant  of  sufficient 
notoriety  to  operate  as  notice  to  the  lessors  of 
the  plaintiff. 

But  the  pretense  of  ignorance  and  mistake 
on  the  part  of  Bleecker  and  Gilliland  is  un- 
founded, and  they  must  be  concluded  by  their 
acts.  Every  principle  which  conspires  to  con- 
clude parties,  by  an  agreement  fixing  bounda- 
ries, applies  here.  If  Bleecker  did  not  know 
his  rights,  he  had  every  requisite  means  of 
knowledge,  which  is  the  same  thing.  Being 
a  surveyor,  he  was  enabled  fully  to  avail  him- 
self of  those  means.  Each  party  stands  upon 
the  same  ground  as  to  mistake.  It  may  be  on 
the  part  of  Bleecker — it  may  be  on  the  part  of 
Platt ;  for  nothing  appears  establishing  the 
superior  correctness  of  Reese's  survey.  Neither 
he  nor  Bleecker  agree  with  Platt.  Gilliland 
recognizes  the  Bleecker  line — *all  the  [*2S2 
lessors  of  the  plaintiff  acquiesce  for  twenty 
years,  and  ought  to  be  concluded. 

Mr.  Oakley,  in  reply.  There  is  no  doubt 
that  the  premises  in  question  are  included  in 
Friswell's  patent,  and  the  main  inquiry  is, 
whether  Gilliland's  acts  are  to  conclude  the 
plaintiff.  These  acts  are,  certainly,  nothing 
more  than  evidence  where  the  line  is ;  and 
as  such,  it  is  to  go  amongst  other  evidence  to 
the  jury.  It  is  not  conclusive,  like  an  agree- 
ment to  settle  disputed  boundaries.  And  be- 
sides, Friswell's  true  line  has  been  as  distinct- 
ly recognized  by  Platt,  and  the  proprietors  of 
Plattsburgh  patent,  as  Bleecker's  line  by  Gil- 
liland. The  location  and  laying  down  lots  in 
the  Plattsburgh  patent,  was  upon  the  supposi- 
tion that  Friswell's  included  the  gore.  This 
brings  us  back  to  the  question — where  is  the 
true  line. 
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Bleecker's  survey  was  a  mere  mistake,  and 
Gilliland's  recognition  is  equally  so.  Is  there 
here,  then,  a  constructive  adverse  possession, 
within  the  legal  meaning  of  the  phrase  ? 
Often  as  the  court  have  passed  upon  questions 
of  this  kind,  there  is  yet  great  difficulty  in 
applying  their  doctrine  to  the  various  new 
cases  continually  occurring.  It  is  settled,  that 
to  make  out  an  actual  adverse  possession, 
where  there  is  no  deed,  the  party  must  be 
bound  himself  by  substantial  inclosures. 
(Jnckson  v.  Sctioonmaker,  2  Johns.,  230,  234.) 
The  possession  must,  in  such  case,  be  marked 
by  definite  boundaries.  (Brandt  v.  Ogden,  1 
Johns.,  156,158;  Doev.  Campbell,  11  Johns., 
475;  vide,  also,  13  Johns.,  368.)  True  the 
court  have  gone  farther.  They  might  have 
decided  that  where  the  party  enters  and  im- 
proves part,  claiming  the  whole,  under  a  defi- 
nite description  in  a  deed  of  conveyance,  the 
possession  is  adverse  as  to  the  whole.  ( Vide 
Jacfyson  \.  Bowen,  1  Cai.,  358  ;  Jackson  v.  Els- 
ton,  12  Johns.,  454,  and  2  Serg.  &  R.,  439.) 
But  there  is,  at  least,  great  uncertainty 
whether  the  description  in  the  deed  to  Platt 
embraces  the  locus  in  quo.  Suppose  the  claim 
under  this  deed  had  been  extended  to  the 
to  the  whole  patent.  Might  not  this  have  been 
as  well  done,  as  the  claim  which  was  made, 
283*]  *of  700  or  800  acres  ?  The  doctrine  of 
adverse  possession  must  be  qualified,  and  lim- 
ited to  lands  sold  for  actual  cultivation  ;  else 
the  improvement  of  an  acre,  or  other  trifling 
quantity  of  land,  may  be  indefinitely  extended 
to  large  tracts  of  unimproved  lands.  But  if 
you  construe  the  Platt  deed  according  to  the 
fact,  it  will  be  limited  to  the  true  line  of  Fris- 
well's  patent.  The  deed,  then,  includes  noth- 
ing ;  and  the  party  must  be  confined  to  his 
actual  possession. 

WOODWORTH,  J.  The  premises  in  question 
arej  included  within  the  bounds  of  a  patent 
granted  in  1765  to  John  Friswell.  William 
Gilliland,  one  of  the  lessors,  deduced  a  title, 
under  Friswell,  to  one  fourth  part.  It  was 
contended,  on  behalf  of  the  defendants,  that 
in  1787  John  Bleecker,  who  claimed  Stewart's 
and  Friswell's  patents,  ran  the  out-lines,  and 
that  his  survey  did  not  include  the  premises  ; 
that  Gilliland  had  recognized  the  line  of 
Bleecker,  and  held  under  him,  and  was,  there- 
fore, concluded  by  it.  Cochran,  who  accom- 
panied Bleecker  in  the  survey,  says  the  lines 
would  not  include  the  defendants'  possession. 
That  Bleecker  made  a  mistake  in  tracing  the 
lines,  and  that  the  patent  extended  consider- 
ably farther  west  and  north  is  proved,  not 
only  by  the  acts  of  the  proprietors  of  Platts- 
burgh  patent,  in  laying  out  their  lands,  which 
are  bounded  on  Friswell,  but  also  by  the  re- 
cent survey  of  Keese,  which  was  not  contro- 
verted at  the  trial.  Admitting  Bleecker  to 
have  been  the  proprietor,  the  defendants  can- 
not avail  themselves  of  the  mistake.  The  evi- 
dence of  Gilliland's  holding  under  Bleecker,  is 
very  loose  and  unsatisfactory.  Keese,  the  only 
witness  who  testified  as  to  that  fact,  says  that 
he  heard  Gilliland  say  something  about  hold- 
ing under  him.  In  1799  Wm.  Brown  applied 
to  purchase.  Gilliland  agreed  to  let  him  have 
a  farm  next  south  of  John  Brown's,  who  was 
to  have  one  adjoining  the  north  line  of  Fris- 
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well's  patent.  Gilliland  stated  that  Bleecker 
had  run  out  the  patents  ;  that  they  would  find 
his  north  line  ;  and  directed  the  farms  to  be 
laid  out  accordingly.  They  did  so,  and  have 
occupied  and  improved  according  to  the 
Bleecker  line  to  the  present  time.  It  is  evi- 
dent Gilliland  intended  to  bound  the  farm  of 
Brown  on  the  true  north  line  ;  for  to 
*that  he  refers.  As  Bleecker  had  sur-  [*284 
veyed  the  out-lines,  there  does  not  appear  to 
have  been,  at  that  time,  any  cause  for  doubt- 
ing its  correctness.  He  accordingly  directed 
Brown  to  be  governed  by  it.  If  it  be  conced- 
ed, that  Gilliland  held  under  Bleecker,  upon 
what  principle  can  strangers,  without  title, 
and  holding  adversely,  be  permitted  to  avail 
themselves  of  a  manifest  mistake,  or  derive 
benefit  from  acts  done  by  the  plaintiff,  un- 
der a  misapprehension  of  his  right  ?  The 
line  was  not  run  to  quiet  adjoining  possessions 
— the  defendants'  possession  commenced  long 
after.  Neither  was  it  run  to  •settle  the  line 
between  Friswell  and 'Plattsburgh.  It  is  true 
the  proprietors  of  the  latter  patent  were 
bounded  on  the  former;  but  they  had.previous 
to  Bleecker's  survey,  ascertained  the  true  line 
(which  corresponds  with  the  one  set  up  by  the 
plaintiff),  and  located  and  divided  their  pat- 
ent. The  unfounded  claim  of  a  gore  between 
the  two  patents  was  set  up  long  after,  and  not. 
until  1794.  It  was  then  asserted  with  caution, 
and  conveyed  by  a  quitclaim  deed.  In  what- 
ever point  of  view  the  survey  of  Bleecker  and 
the  acts  of  Gilliland  are  considered,  they  inter- 
pose no  barrier  against  the  plaintiff's  title. 

The  remaining  question  is — have  the  de- 
fendants made  out  an  adverse  possession?  The 
actual  occupation  of  the  premises,  by  the 
defendants,  is  less  than  twenty  years,  as  ap- 
pears by  the  testimony  of  Winchell.  He  says 
that  Moses  Soper  had  cleared  about  two  acres, 
not,  including  the  premises  at  Salmon  River 
Village  in  1797  ;  that  he  and  Nathaniel  Platt 
claimed  the  whole  property  while  it  was  in 
woods.  The  validity  of  this  claim  will  next 
be  considered. 

In  Sept.,  1794,  Z.  Platt  executed  a  quitclaim 
deed  to  Nathaniel  Platt  for  783  acres  of  land, 
purporting  to  convey  thereby  lauds  lying  be- 
tween the  east  and  south  lines  of  allotted  lands 
in  Plattsburgh  and  the  line  of  Friswell's  pat- 
ent. On  examining  the  boundaries  and  the 
map  annexed  to  the  case,  it  will  be  found 
not  to  include  any  land,  for  there  is  no  gore 
between  the  two  patents.  The  description 
follows:  "Beginning  at  the  distance  of  7 
chains,  8  links,  north  from  the  southeast 
corner  of  lot  No.  99,  in  the  second  division  of 
Plattsburgh  ;  thence  east,  27  chains  and  50 
*links  to  John  Friswell's  patent."  [*285 
Now,  as  it  has  been  shown  that  Friswell's  pat- 
ent joins  on  Plattsburgh,  the  line  cannot  be 
extended  easterly.  If  it  was  so  extended,  it 
would  run  on  lands  included  in  that  patent, 
which  is  not  admissible,  under  the  words  of 
the  deed.  The  next  course  is  to  the  north- 
west corner  of  the  patent,  which  must  be 
understood  the  true  northwest  corner  of  Fris- 
well, as  proved  by  the  plaintiffs  ;  thence  east, 
in  the  east  bounds  of  Friswell's  patent,  until 
the  north  line,  to  the  lotted  land  in  Platts- 
burgh, will  include  783  acres,  between  that 
line  and  lot  No.  101,  in  the  second  division  of 
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Plaitsburgh.  By  tracing  these  lines  on  the 
map,  it  will  be  seen  that  a  line  only  is  given. 
No  land  is  included  ;  consequently  the  deed  is 
a  nullity,  inasmuch  as  nothing  is  granted. 
The  question,  then,  is,  whether  a  claim  of 
title,  under  such  an  instrument,  and  an  actual 
occupancy  of  part,  can  constitute  a  good  ad- 
verse possession  beyond  the  parcel  so  occu- 
pied. 

It  is  well  settled  that  a  continued  possession 
for  20  years,  under  pretense  or  claim  of  right, 
ripens  into  a  right  of  possession  which  will 
toll  an  entry.  It  has  never  been  considered 
necessary,  to  constitute  an  adverse  possession, 
that  there  should  be  a  rightful  title.  (Jackson 
v.  Wheat,  18  Johns.,  44;  Smith  v.  Lorillard, 
10  Johns.,  356;  Smith  v.  Burtis.  9  Johns., 
180;  13  Johns.,  120;  1  Cai.,  83.)  The  party 
who  relies  on  an  adverse  possession,  must,  in 
the  language  of  Kent,  Chief  Justice,  in  Jackson 
v.  Schoonmaker,  2  Johns.,  234,  show  "a  sub- 
stantial inclosure,  an  actual  occupancy,  a  pedis 
possessio,  which  is  definite,  positive  and  .noto- 
rious, when  that  is  the  only  defense  to  counter- 
vail a  legal  title  :"  and  in  Doe  v.  Campbell,  10 
Johns.,  477,  it  is  said  "adverse  possession 
must  be  marked  by  definite  boundaries,  and 
be  regularly  continued  down,  to  render  it 
availing."  (1  Johns.,  156.)  There  is  no  doubt 
that  actual  occupancy  and  a  claim  of  title, 
whether  such  claim  be  by  deed  or  otherwise, 
constitute  a  valid  adverse  possession  to  that 
extent.  But  when  a  party  claims  to  hold 
adversely  a  lot  of  land,  by  proving  actual 
occupancy  of  a  part  only,  his  claim  must  be 
under  a  deed  or  paper  title.  This  distinction 
has  been  uniformly  recognized,  and  acted 
upon  in  this  court.  It  is  on  this  latter  ground 
380*]  *the  defendants  must  rest,  if  their  pos- 
session can  avail.  Their  defense  is  that  Z. 
Platt.  in  1794,  conveyed  783  acres  to  N.  Platt, 
including  the  premises  ;  that  the  first  improve- 
ment was  made  in  1794  under  Platt,  being  a 
small  parcel,  not  exceeding  two  acres,  which, 
together  with  the  premises  in  question  after- 
wards taken  under  him,  have  been  continued 
to  the  time  of  commencing  this  action.  This 
proof  does  not  make  out  an  adverse  possession 
to  the  premises.  Color  of  title  under  a  deed, 
and  occupancy  of  part,  is  sufficient  proof  as  to 
a  single  lot ;  yet  it  follows,  from  the  doctrine 
laid  down,  that  the  deed  or  paper  title  under 
which  the  claim  is  made  must,  in  the  descrip- 
tion, include  the  premises.  If  the  title  is  bad, 
it  is  of  no  moment ;  but  if  no  lands  are  de- 
scribed, nothing  can  pass.  The  deed  is  a 
nullity,  and  never  can  lay  the  foundation  of  a 
good  adverse  possession,  beyond  the  actual 
improvement.  There  is  no  evidence  here  to 
show  far  Plait's  claim  extended,  unless  resort 
is  had  to  the  deed.  Boundaries,  therefore, 
including  the  premises,  were  indispensable,  in 
order  to  give  this  defense  the  semblance  of 
plausibility.  The  defendants  stand  on  the 
same  ground  as  if  no  deed  had  been  produced  ; 
and  then  the  possession  cannot  extend  beyond 
the  place  actually  occupied. 

In  Jackson  v.  Lloyd,  decided  Oct.  Term, 
1820,  but  not  reported,  it  appeared  that  the 
defendant  had  a  deed  for  lot  No.  4,  but  took 
possession  of  lot  No.  5  adjoining,  believing  it 
to  be  his  lot,  and  claiming  it  as  such.  It  was 
held  that  the  defendant  could  not  establish  an 
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adverse  possession  to  the  whole  lot,  by  the 
actual  improvement  of  a  part,  because  no  part 
of  No.  5  was  included  in  the  deed. 

But  if  the  deed  had  been  perfect  in  the 
description,  and  included  783  acres  of  Fris- 
well's  patent,  the  occupancy  of  a  part  would 
not  make  out  an  adverse  possession  to  the 
whole  quantity  conveyed.  The  doctrine  of 
adverse  possession,  applied  to  a  farm  or  single 
lot  of  land,  is,  in  itself,  reasonable  and  just. 
In  the  first  place,  the  quantity  of  land  is  small. 
Possessions  thus  taken  under  a  claim  of  title 
are,  generally,  for  the  purpose  of  cultivation 
and  permanent  improvement.  It  is,  generally, 
necessary  to  reserve  *a  part  for  wood  [*287 
land.  Good  husbandry  forbids  the  actual 
improvement  of  the  whole.  The  possessions 
are,  usually,  in  the  neighborhood  of  others  : 
the  boundaries  are  marked  and  defined.  Fre- 
quent acts  of  ownership,  in  parts  not  culti- 
vated, give  notoriety  to  the  possession.  Under 
such  circumstances,  there  is  but  little  danger 
that  a  possession  of  twenty  years  will  be 
matured  against  the  right  owner  ;  if  it  occa- 
sionally happens,  it  will  arise  from  a  want  of 
vigilance  and  care  in  him  who  has  title.  It  is 
believed  that  no  well  founded  complaint  can 
be  urged  against  the  operation  of  the  principle: 
but  the  attempt  to  apply  the  same  rule  to  cases 
where  a  large  tract  is  conveyed,  would  be  mis- 
chievous indeed.  Suppose  a  patent  granted  to 
A  for  2,000  acres ;  B,  without  title,  conveys 
1,000  of  the  tract  to  C,  who  enters  under  the 
deed,  claiming  title,  and  improves  one  acre 
only  ;  this  inconsiderable  improvement  may 
not  be  known  to  the  proprietor,  or  if  known, 
is  disregarded  for  twenty  years.  Could  it  be 
gravely  urged  that  here  was  a  good  adverse 
possession  to  the  1,000  acres  ?  If  it  could,  I 
perceive  no  reason  why  the  deed  from  B  to  C 
might  not  include  the  whole  patent,  and  after 
the  lapse  of  twenty  years,  equally  devest  the 
patentee's  title  to  the  whole  ;  for  there  would 
exist  an  actual  possession  of  one  acre,  with  a 
claim  of  title  to  all  the  land  comprised  in  the 
patent.  No  such  doctrine  was  ever  intended 
to  be  sanctioned  by  the  court.  It  may,  there- 
fore, be  safely  affirmed,  that  a  small  posses- 
sion, taken  under  the  deed  to  N.  Platt,  cannot, 
under  any  circumstances,  be  a  valid  possession 
of  the  whole  783  acres,  but  is  limited  to  the 
parcel  improved.  If  the  doctrine  contended 
for  prevails,  it  would  sanction  this  manifest 
absurdity,  that  a  possession  under  Plait's  deed, 
which  conveyed  no  title,  would,  as  to  its  legal 
effect,  be  more  beneficial  than  a  possession 
taken  under  the  proprietors  of  Friswell's 
patent,  where  there  is  not  only  title  but  a  good 
constructive  possession,  in  consequence  of  the 
grant,  and  actual  occupancy  and  improvement 
of  a  part.  It  cannot  be  useful  to  pursue  the 
subject  farther. 

I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment  for  an  undivided  fourth  part  of 
the  premises. 

•SUTHERLAND,  J.  It  is  perfectly  [*288 
clear,  from  the  evidence  in  the  case,  that  the 
true  location  of  the  Friswell  patent,  under 
which  the  plainliff  claims  litle,  includes  the 
premises  in  question.  Heis,  therefore, entilled 
to  recover,  unless  he  is  concluded  by  the  sur- 
vey of  Bleecker,  made  in  1787,  or  by  an 
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adverse  possession  of  twenty  years  in  the 
defendants,  or  in  them  and  those  through 
whom  their  title  is  derived.  Both  Friswell's 
jind  Stewart's  pateuts  were  granted  in  1765. 
Tlie  Plattsburgh  patent,  under  which  the  de- 
fendants claim,  was  granted  in  1784,  and  was 
bounded  on  the  west  and  north  lines  of  Fris- 
well's patent :  and  in  the  allotment  of  Pitts- 
burgh patent,  made  by  the  proprietors  in  1787, 
all  the  lots  bordering  upon  Friswell's  patent 
were  located  upon  the  lines  which  the  plaintiff 
sets  up  as  the  division  lines  between  the  two 
patents.  This  leaves  the  premises  in  question 
within  Friswell's  patent.  The  recognition  of 
the  division  lines  between  the  patents  by  the 
proprietors  of  the  Plattsburgh  patent,  are  as 
binding  upon  the  defendants  as  are  the  survey 
und  conveyances  made  by  Bleecker  and  Gillil- 
and  upon  the  plaintiff.  But,  in  truth,  neither 
party  are  concluded  ;  and  what  have  been 
shown  to  be  the  true  division  lines  must  pre- 
vail, unless  the  right  of  the  plaintiff  has  been 
barred  by  an  adverse  possession. 

In  1794  Zephaniah  Platt,  the  original  pro- 
prietor of  Plattsburgh  patent,  made  a  convey- 
ance to  Nathaniel  Platt  of  783J  acres,  particu- 
larly described  in  the  conveyance,  and  which 
was  unquestionably  intended  to  embrace  the 
premises  in  question.  This  conveyance  was 
made  in  good  faith  on  the  part  of  Mr.  Platt, 
upon  the  supposition  that  the  survey  of 
Bleecker  gave  the  true  north  and  west  lines  of 
Friswell's  patent ;  for,  in  that  event,  the  land 
intended  t/>  be  conveyed  would  have  belonged 
to  the  Plattsburgh  patent.  Under  this  con- 
veyance, the  grantee,  by  his  agent,  immediate- 
ly entered  and  made  improvements  upon  a 
part  of  the  land  conveyed.  But  it  appears 
from  the  testimony  of  Martin  Wiuchell,  a  wit- 
ness on  the  part  of  the  defendant,  that  the  acre 
called  the  Fairman  place,  and  the  half  acre 
adjoining  it  on  the  north,  being  the  premises 
for  which  the  suit  was  brought,  were  not 
289*]  cleared— *the  first  parcel  until  1799, 
and  the  one  half  acre  until  1801  or  1802.  This 
suit  was  commenced  in  May  Term,  1818.  The 
defendant,  therefore,  failed  in  establishing  an 
adverse  possession  of  twenty  years,  unless  the 
small  improvement  made  between  1794  and 
1797,  at  what  is  now  called  the  Salmon  River 
Village,  is  to  be  considered,  constructively,  a 
possession  of  the  premises  in  question,  and 
every  other  part  of  the  tract  conveyed  by  the 
deed  of  1794. 

Upon  this  point,  it  is  contended  by  the 
plaintiff  :  1.  That  the  deed  from  Zephaniah  to 
Nathaniel  Platt  contained  a  void  description, 
embracing  no  land  whatever  ;  that  the  posses- 
sion alleged  to  have  been  taken  under  it  was, 
therefore,  a  mere  naked  profession,  without 
color  of  title,  which  could  never  ripen  into  a 
right  beyond  the  extent  of  actual  improve- 
ment ;  or,  2.  That  admitting  the  description  in 
the  deed  to  cover  the  whole  tract  intended  by 
it,  thereby  giving  color  to  the  claim  of  title,  by 
virtue  of  an  adverse  possession  to  that  extent ; 
even  in  the  latter  case  the  claim  must  be  con- 
fined to  the  limits  actually  inclosed  and  im- 
proved under  it.  • 

I  do  not  think  it  necessary  to  discuss  the 
first  objection,  because  the  second  is,  in  my 
opinion,  sufficient  to  defeat  the  claim  of  the 
•defendants.  There  is  no  proof  in  the  case  of 
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an  attempt  on  the  part  of  Nathaniel  Platt,  or 
of  those  who  claim  under  him,  to  designate 
the  laud  embraced  in  his  conveyance  by  a 
possession  fence,  or  even  a  line  of  marked 
trees.  This  is  a  defense  for  the  support  of 
which  strict  proof  has  always  been  required. 
In  Jackson  v.  Schoonmaker,  2  Johns.,  230,  an 
inclosure,  by  a  possession  fence  cut  round  the 
premises,  was  held  not  to  be  evidence  of  an 
adverse  possession,  sufficient  to  toll  the  entry 
of  the  true  owner  after  twenty  years.  The 
court  there  say  :  "  This  mode  of  taking  pos- 
session is  too  loose  and  equivocal.  There 
must  be  a  real  and  substantial  inclosure,  an 
actual  occupancy,  a  possessio  pedis,  which  is 
definite,  positive  and  notorious,  to  constitute 
an  adverse  possession,  when  that  is  the  only 
defense,  and  is  to  countervail  a  legal  title." 

There  is  nothing  in  the  defendant's  case  to 
justify  a  constructive  extension  of  the  pos- 
session beyond  the  actual  *improve-  [*29O 
ment,  which,  not  embracing  the  premises  in 
question,  the  plaintiff  is  entitled  to  judgment. 
This  must  be  for  one  undivided  fourth  part, 
only,  of  the  premises.  The  case  shows  no 
title  in  the  plaintiff,  beyond  the  share  which 
descended  to  Wm.  Gilliland. 

SAVAGK,  Oh.  J.,  concurred  in  the  judgment 
for  the  plaintiff  for  one  undivided  fourth  part 
of  the  premises  ;  and  the  court  gave 

Judgment  accordingly. 

Cited  in— 1  Cow.,  610 ;  5  Cow.,  230 ;  6  Cow..  633,  680  ; 
8  Cow.,  609,  620 ;  7  Wend.,  65 :  8  Wend..  441 ;  9  Wend., 
517  ;  15  Wend.,  599 ;  23  Wend.,  321 ;  11  Paige,  287  :  9 
N.  Y.,  340 ;  23  N.  Y.,  173 ;  54  N.  Y.,  388  :  61  N.  Y..  69  ; 
65  N.  Y.,  126  ;  71  N.  Y.,  384  ;  74  N.  Y.,  344  :  8  Hun, 
370 ;  18  Hun,  286 ;  8  Barb.,  363 : 10  Barb.,  257 ;  15  Barb., 
491;  36  Barb.,  405;  5  .Kob.,717;  37  Super..  189,  7  W. 
Dig.',  327 ;  33  Cal.,  676 ;  33  Ohio,  404 ;  34  Wis.;  433 ;  33 
Cal.,  323 ;  33  Ohio,  403. 
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WHITLOCK,  Impleaded  with  JENKINS  ET  AI,. 

Sale  of  Supplies  to  Ships'  Husbands,  Part  Own- 
ers —  Credit  Given  on  Books  to  all  Owners  — 
Subsequent  Tendering  Bill  to  Ships'  Husbands 
and  Making  their  Note  in  Payment  —  Other 
Owners  not  Discharged  —  Otherwise,  if  the 
Other  Owners  had  been  Injured  in  their  Deal- 
ings with  Ships'  Husbands. 

M  and  B  sold  stores  for  a  ship  to  F  and  S,  the 
ship's  husbands  (on  a  credit  of  4  months),  who  with 
W  and  J,  were  owners  of  the  ship.  M  and  B,  in 
their  original  entry  of  the  account,  charged  these 
stores  to  all  the  owners,  by  name.  A  few  days  after 
the  sale  they  rendered  two  bills  to  F  and  S,  charg- 
ing them  only,  and  about  two  months  after  the  sale 
took  the  sole  note  of  F  and  S,  at  an  extended  credit 
of  eight  months,  giving  a  receipt  for  the  note,  as 
in  full  for  the  stores.  This  note  not  being  paid, 
and  F  and  S  becoming  insolvent;  held  that  the 
other  owners  were  not  thereby  discharged,  but 


NOTE. — Payment  by  note — Receiving  note  from  one 
of  two  or  more  joint  debtors. 

The  doctrine  of  the  above  case  of  Muldon  y.  Whit- 
lock,  is  supported  by  the  later  N.  Y.  authorities.  See 
citations  at  end  of  case ;  also  notes  to  Herring  v. 
Sanger,  3  Johns.  Cos.,  71 ;  Murray  v.  Gouverneur,  2 
Johns.  Cas.,  436,  and  Whitbeck  v.  Van  Ness,  11 
Johns.,  409,  on  general  subject  of  payment  of  pre- 
existing debt  by  note. 

Purchase  tin  agent— Credit— Liability  of  principal. 
Where  goods  are  purchased  by  an  agent,  and  the 
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were  liable,  in  asaumpstt,  for  the  original  conslder- 

11  Ifc'ing  originally  liable,  the  subsequent  delivery 
of  the  bills  charging  the  ship's  husbands  alone,  did 
not  exonerate  the  other  owners ; 

Nor  were  they  discharged  by  taking  the  note : 

Which,  being  for  a  precedent  debt,  is  not  a  satis- 
faction, until  actually  paid,  unless  expressly  agreed 
to  be  received  as  payment. 

The  receipt  of  the  note,  in  full,  &c.,  was  not  evi- 
dence of  such  an  agreement. 

It  makes  no  difference,  in  such  a  case,  whether 
the  plaintiffs  knew  that  there  were  other  owners  at 
the  time  of  the  sale  or  not. 

But  if,  in  consequence  of  such  receipt  being  given, 
the  other  owners  had  allowed  the  note,  in  account 
with  the  ship's  husbands,  or  were  otherwise  injured 
in  their  dealings  with  them,  upon  the  credit  of  the 
receipt,  this  would  have  worked  their  discharge. 

Et  semble,  that  such  prejudice  should  be  shown 
affirmatively  by  the  defendant,  and  will  not  be  in- 
tended. 

The  general  duty  of  the  ship's  husband  con- 
sidered. 

Citations— 7  Johns.,  311 ;  12  Johns.,  409 ;  5  Johns., 
68:  2  Ld.  Raym.,  928;  1  Salk.,  124;  7  T.  K.,  64;  9 
Johns.,  310 :  6  Cranch.  258 ;  Marsh,  Ch.  J.,  264 ;  Liv- 
ermore  on  Agency,  72 :  Beawe's  Lex.  Merc.,  47  :  2 
Campb.,  575 ;  5  Esp.  N.  P.,  122 ;  3  East,  147 ;  15  Johns., 
276. 

A  SSUMPSIT,  for  stores,  furnished  by  the 
-ii-  plaintiffs,  for  the  ship  Cadmus,  whereof 
it  was  admitted  the  defendants,  Frederick 
Jenkins  and  Matthew  Jenkins  (trading  under 
the  firm  of  Frederick  Jenkins  &  Son), 
and  the  other  defendants,  Wm.  W-hitlock,  Jr., 
and  Frederick  William  Jenkins  (trading  under 
the  firm  of  Whitlock  &  Jenkins),  were  owners. 
The  cause  was  tried  before  His  Honor,  the  late 
Chief  Justice  Spencer,  at  the  sittings  in  N.  Y., 
June  15,  1821.  John  A.  Seaman,  a  witness 
for  the  plaintiffs,  testified  that  he  was  a  clerk 
to  the  plaintiffs  in  Nov.,  1818;  that  the  stores 
in  question  were  ordered  by  Frederick  Jenk- 
ins &  Son,  and  were  delivered  on  board 'the 
291*]  ship  Nov.  20,  *1818,  amounting  to 
$2,040.71  ;  that  the  stores  were  sold  at  a  credit 
of  4  months,  the  usual  credit  of  the  plaintiffs, 
and  were  charged,  in  the  plaintiff's  books,  to 
the  ship  Cadmus,  for  ace.  of  Frederick  Jenk- 
ins &  Son  and  Whitlock  &  Jenkins  ;  that  this 
was  the  original  entry  made  by  Montgomery, 
at  the  time,  and  was  copied  from  the  captain's 
list ;  that  two  bills  of  the  goods  in  question 
were  afterwards  rendered  by  the  plaintiffs,  in 
the  handwriting  of  one  of  them,  to  Frederick 
Jenkins  &  Son,  headed  as  follows  :  "Nov.  20, 
1818,  Ship  Cadmus,  ace.  Messrs.  Frederick 
Jenkins  &  Son,  to  Muldon  and  Montgomery, 
Dr."  that  Jan.  12,  1819,  the  plaintiffs  took 
from  Frederick  Jenkins  &  Son,  their  note, 
dated  Nov.  20,  1818,  payable  in  twelvemonths 
from  the  date,  for  the  amount  of  the  stores, 
including  eight  months'  interest  thereon,  and 
gave  a  receipt,  in  the  words  and  figures  fol- 


lowing: "Rec'd.  N.  Y.,  12th  Jan.  1819,  of 
Messrs.  Frederick  Jenkins  &  Son,  their  note, 
of  20th  Nov.  last,  at  twelve  months,  for  two 
thousand  one  hundred  and  thirty-five  -ffa  dolls, 
in  full  for  stores  for  ship  Cadmus."  (Signed) 
"Muldon  &  Montgomery."  The  same  wit- 
ness also  proved  a  letter  (then  produced)  to  be 
in  the  handwriting  of  Muldon,  one  of  the 
plaintiffs,  which  letter  is  in  these  words  :  "N. 
Y.,25th  June,  1819.  F.  Jenkins,  Esq.,  Dr. 
Sir  :  From  the  suggestion  of  a  mutual  friend 
of  ours,  I'm  induced  to  address  you  on  the 
subject  of  the  accounts  between  us.  As  re- 
spects the  stores  of  The  Cadmus,  the  amount 
of  which  is  large,  they  were  put  up  at  the  usual 
credit.  And  for  the  accommodation  of  your 
house,  took  your  note,  with  eight  months  in- 
terest, for  the  amt.  which,  in  the  opinion  of  us, 
at  least,  should  be  considered  confidential. 
The  stores  put  up  for  The  Louisa  was  due  the 
4th  inst.  which,  had  we  taken  a  note  for, 
would  have  been  paid  for  also.  Under  these 
circumstances,  I  would  wish  your  opinion,  as 
the  loss  to  us,  with  those  already  sustained, 
will  be  insupportable.  If,  in  your  opinion, 
they  ought  to  come  within  that  peal,  you  will 
much  oblige  me  by  making  it  known  to  me 
and  the  ass's,  by  return  of  mail.  Self  obliges 
me  to  make  this  application,  as  I  cannot  see 
the  difference  it  will  make  in  the  arrangement 
of  *your  affairs  generally.  You  must  [*292 
be  the  best  judge,  however.  With  best  wishes 
for  you,  am,  Dear  Sir,  sincerely  your  friend, 
M.  Muldon."  David  W.  Raymer^  another 
witness  for  the  plaintiffs,  testified  that  he  was 
a  clerk  to  the  house  of  Frederick  Jenkins  &• 
Son  in  1818  and  1819  ;  that  Whitlock  &  Jenk- 
ins were  a  separate  and  distinct  house,  doing 
business  on  their  own  account ;  that  F.  J.  & 
Son  were  ship's  husbands  for  The  Cadmus  -r 
that  within  a  few  days  after  the  stores  were 
furnished,  F.  J.  &  Son  rendered  to  Whitlock 
&  Jenkins  an  account  of  the  disbursements  of 
the  ship,  in  which  was  included  the  amount 
of  the  stores  in  question,  but  which  account 
was  never  settled  between  Jenkins  &  Son  and 
Whitlock  &  Jenkins,  nor  any  payment  made 
by  Whitlock  &  Jenkins  to  Jenkins  &  Son,  on 
account  of  the  stores ;  that  F.  J.  &  Son  failed 
in  June,  1819.  William  Scott,  a  witness  for 
the  defendants  testified  that  the  plaintiffs  ad- 
mitted to  him  that  they  knew  Whitlock  & 
Jenkins  to  be  part  owners  of  The  Cadmus  when 
the  stores  were  furnished. 

Upon  this  evidence,  the  counsel  of  the  de- 
fendants. Whitlock  &  Jenkins,  insisted,  first, 
that  the  credit  was  originally  given  exclusively 
to  F.  J.  &  Son ;  but,  second,  that  if  it  were 
otherwise,  yet  they  were  discharged  by  the  acts 


seller,  with  knowledge  of  the  facts,  elects  to  give 
the  credit  to  the  agent,  cannot  afterwards  hold  the 
principal.  Ranken  v.  Deforest,  18  Barb.,  143 ;  Row- 
an v.  Buttman,  1  Daly.  412 ;  Coleman  v.  Bank,  53  N. 
Y.,  388 :  French  v.  Price,  24  Pick.,  13. 

Otherwise  where  the  vendor  does  not  know  of  the 
agency.  Meeker  v.  Claghorn,  44  N.  Y.,  349;  Mc- 
Monnies  v.  Mackay,  39  Barb.,  561 ;  Jessup  v.  Steurer, 
75  N.  Y..  613.  See  Hill  v.  Miller,  76  N.  Y.,  32 ;  Put- 
nam v.  Ramsay,  7  Weekly  Dig.,  530. 

Or,  where  knowing  of  the  agency  ,!he  does  not  give 
the  credit  exclusively  to  the  agent.  Pentz  v.  Stan- 
ton,  10  Wend.,  271 ;  Fish  v.  Wood,  4  E.  D.  Smith,  327. 

It  has  been  said  that  if  the  agent  disclose  the  fact 
of  his  agency,  and  the  vendor,  without  inquiring 
the  name  of  the  principal,  gives  the  credit  to  the 
agent,  he  may  still  hold  the  principal.  1  Chitty  on 
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Pleading,  39,  citing  Thompson  v.  Davenport,  9  B.  & 
C..  78.  See,  also,  Merrill  v.  Kenyon,  48  Conn.,  314  ; 
Raymond  v.  Crown,  and  Eagle  Mills,  2  Met.,  325 ; 
Ballister  v.  Hamilton,  3  La.  Ann.,  401. 

Whether  in  a  case  where  an  agent  buys  without 
disclosing  the  agency,  the  seller  can  afterwards  hold 
the  principal,  if  thereby  the  state  of  account  be- 
tween principal  and  agent  would  be  changed  to  the- 
injury  of  the  principal.  See  McCullough  v.  Thomp- 
son, 45  Super.  Ct.,  449 ;  Rowan  v.  Buttman,  1  Daly, 
412  ;  Fish  v.  Wood,  4  E.  D.  Smith,  327. 

Whether  taking  note  of  agent  at  time,  of  transac- 
tion discharges  principal.  McMonnies  v.  Mackay, 
39  Barb.,  561.  See  Paige  v.  Stone,  10  Met.,  160;  Wil- 
kins  v.  Reed,  6  Greenl.,  220. 

See,  generally,  White  v.  Miller,  71  N.  Y.,  118;- Ferris 
v.  Kilmer,  48  N.  Y.,  300. 
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of  the  plaintiffs,  in  transferring  the  charge  to 
that  house,  individually,  and  dealing  with 
them  for  an  extension  of  credit,  and  taking 
their  note,  and  giving  the  receipt.  His  Honor, 
the  late  Chief  Justice,  thought  otherwise,  and 
directed  the  jury  to  find  for  the  plaintiffs  ;  and 
the  jury,  accordingly,  under  that  direction, 
found  a  verdict  for  the  plaintiffs  for  $2,381.93, 
being  the  amount  of  the  stores,  with  interest, 
after  the  expiration  of  four  months. 

Mr.  W.  Slosson,  for  the  defendants,  now 
moved  for  a  new  trial,  on  the  following 
grounds : 

1.  That  it  ought  to  have  been  left  to  the 
jury  to  find  whether  or  not  the  credit  was 
originally  given,  or  was  subsequently  agreed 
to  be  given,  by  the  plaintiffs,  exclusively  to 
F.  J.  <$TSon,  it  being  purely  a  question  of  fact, 
under  all  the  circumstances. 
2913*]  *2.  That  the  evidence  clearly  shows 
an  original  election,  by  the  plaintiffs,  to  take 
F.  J.  &  Son,  the  ship's  husbands,  as  their  sole 
debtor  ;  and  that  the  credit  was  given  exclu- 
sively to  them. 

3.  But,  if  not,  that  the  subsequent  acts  of 
the  plaintiffs,  in  transferring  to  F.  J.  &  Son 
the  sole  charge,  taking  their  note,  extending 
the  credit  and  giving  the  receipt,  was  an  entire 
discharge  of  Whitlock  &  Jenkins,  the  other 
part  owners. 

He  said  that,  in  general,  although  more  than 
one  be  interested  in  the  purchase  of  articles, 
yet  the  creditor  may  elect  to' take  a  less  num- 
ber responsible.  So,  though  all  be  originally 
liable,  they  may  be  discharged  by  accepting 
the  security  of  part,  and  acquitting  the  others. 
He  thought  one  of  these  points,  at  least,  fully 
established  by  the  evidence.  Before  the  final 
close  of  the  transaction,  the  plaintiffs  made 
their  election  to  take  F.  J.  &  Son,  their  sole 
debtors.  True  the  first  entry  was  against 
both  houses  ;  but  with  full  knowledge  that 
Whitlock  and  Jenkins  are  equally  interested, 
they  afterwards  make  out  and  deliver  two 
bills  of  parcels,  charging  F.  J.  &  Son  only. 
From  this,  the  inference  is  a  fair  one  that 
there  was  an  original  agreement  among  all 
parties  that  they  alone  should  be  liable.  And 
what  strengthens  the  inference  is,  that  the  act 
of  rendering  the  bill  is  followed  up  by  taking 
their  sole  note  for  the  debt  at  twelve  months. 
A  farther  confirmation  is  found  in  the  plaint- 
iffs' letter.  Nothing  is  there  even  hinted  of 
Whitlock  &  Jenkins'  joint  liability  ;  but  it  is 
treated  as  a  confidential  debt,  due  from  F.  J. 

6  Son  alone.     And   the  pressing  manner  in 
which  payment  is  urged,  plainly  indicates  that 
the  plaintiffs  had  no  idea  of  any  other  re- 
scource  for  payment.     ScJiermerhorn  v.  Loines, 

7  Johns.,  311,  will  doubtless  be  relied   on  as 
an  authority  against  us  ;  but  that  case  is  dis- 
tinguishable from  the  present,  in  several  re- 
spects.    The  charge  there  was  general  against 
the  owners,    and   no  account    was  rendered 
charging  the  ship's  husband  separately.    True 
his  single  note  was  taken  for  the  debt,  and  a 
short  extension  of  credit  granted  ;  but  there 
was  evidently  no  election  to  make  him  the  sole 
294*]  debtor.  There  could  not  have  been  *any 
such   election  ;  for,  both  at  the  time  of  the 
supplies  furnished    and  the  note  taken,   the 
plaintiff  was  ignorant  who  were  interested  as 
owners.     Besides,    the  charge  in  the  bill   of 
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parcels  being  general,  without  naming  the 
owners,  shows  clearly  that  they  intended  to 
hold  whoever  should  turn  out  ultimately  to  be 
liable  as  owners.  That  this  is  the  view  which 
the  court  took  of  that  case,  is  the  more  evident 
from  Reed  v.  White,  5  Esp.,  122,  which  is 
referred  to  in  giving  their  opinion.  Where 
credit  is  given  to  the  factor  alone,  knowing 
the  principal,  it  is  holden  an  election  to  take 
the  former  as  the  sole  debtor,  and  works  the 
discharge  of  the  principal.  (Patterson  v. 
Gandasiqui,  15  East.,  62  ;  Addisonv.  The  Same, 
4  Taunt. ,  574  ;  Seymour  v.  Pychlau,  1  Barn.  & 
Aid.,  18,  per  Abbott,  J.)  These  cases  are 
strikingly  analogous  to  the  present.  F.  J.  & 
Son  are  the  agents  of  supply  ;  Whitlock  & 
Jenkins  are  the  principals,  who  are  discharged 
by  the  election. 

But  suppose  here  was  an  original  liability 
on  the  part  of  all  these  partners  ;  Whitlock  & 
Jenkins  are  discharged,  by  the  subsequent 
conduct  of  the  plaintiffs.  In  Evans  v.  Drum- 
mond,  4  Esp.,  89,  taking  the  note  of  one  part- 
ner for  a  partnership  debt  was  holden  to  dis- 
charge the  other.  The  same  thing  was  de- 
cided by  this  court  in  Arnold  v.  Camp.  12 
Johns. ,  409.  In  determining  the  latter  case, 
court  refer  to  Witherby  v.  Mann,  11  Johns., 
518,  where  a  promissory  note  was  holden  a 
satisfaction  even  for  a  judgment.  Against 
this,  Smith  v.  Rogers,  17  Johns.,  340,  may  be 
cited.  A  second  note  was  there  holden  not  to 
be  a  discharge  of  the  first.  But  the  ground 
taken  by  the  court  in  that  case  is  the  very 
ground  for  which  we  contend  here.  They 
put  the  discharge  on  the  ground  of  under- 
standing and  intention  between  the  parties. 
This  supports  our  defense.  The  plaintiffs  say 
to  F.  J.  &  Son,  "for  your  accommodation, 
we  extend  the  credit  from  four  to  twelve 
months."  This  is  saying  to  Whitlock  &  Jen- 
kins, "  we  have  discharged  you.  Go  on  and 
treat  with  F.  Jenkins  &  Son  accordingly."  Its 
not  appearing  that  Whitlock  &  Jenkins  have 
sustained  losses  in  consequence  of  this  lan- 
guage, can  make  no  difference.  They  have 
been  lulled  into  *a  false  security  and  [*295 
confidence  in  their  agents  ;  and  losses  will  be 
intended.  They  are  the  natural  consequence 
of  the  relation  these  parties  bore  to  each  other. 
It  will  even  be  intended  that  Whitlock  &  Jen- 
kins have  settled  with  their  agents  and  part- 
ners, giving  credit  for  this  very  note  as  an 
actual  payment.  But,  whether  there  be  loss 
or  not,  can  make  no  difference.  The  inten- 
tion is  a  plain  one. 

But,  at  all  events,  whether  we  are  wrong  or 
right  in  our  conclusions,  here  is  matter  of 
evidence  which  should  have  been  left  to  the 
jury,  from  which  to  pronounce  upon  the 
question,  to  whom  the  original  credit  was 
given,  or  whether  it  was  discharged. 

Mr.  J.  Wells,  contra.  The  account  first 
rendered  charges  the  stores  against  all  the  de- 
fendants. In  the  second  and  third  they  are 
charged  to  "  Ship^Cadmus,  ace.  Messrs.  Fred- 
erick Jenkins  &  Son,"  there  being  four  per- 
sons joint  owners.  It  would  not  be  a  forced 
construction  to  say,  that  even  the  latter  charge 
embraces  all  the  defendants  in  terms.  The 
charge  to  Ship  Cadmus  certainly  negatives  the 
idea  that  the  plaintiffs  looked  to  F.  J.  &  Son 
alone.  The  whole  four  defendants  have  had 
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the  full  benefit  of  these  supplies  :  Whitlock 
«fe  Jenkins  have  received  no  injury  from  any- 
thing the  plaintiffs  have  done.  Yet  they  have 
the  conscience  to  resist  payment,  and  ask  for 
presumption  and  intendment  in  their  favor. 

Here  was  clearly  an  antecedent,  existing  lia- 
bility. Suppose  the  note  had  been  given  for 
the  debt  by  a  third  person  ;  it  would  have 
been  no  satisfaction,  till  actual  payment.  Be- 
fore this,  it  is  "no  more  than  blank  paper," 
as  Ld.  Kenyon  said,  in  relation  to  the  case 
supposed,  ts  giving  this  note  by  F.  J.  &  Son, 
doing  more,  or  placing  the  question  on  a  dif- 
ferent footing,  than  if  it  had  been  the  note  of 
a  stranger  ?  Had  a  bill  been  taken  and  dis- 
honored, it  might  have  been  returned  and  a 
suit  brought  immediately  ;  because  there  is  a 
condition  in  such  a  case"  that  the  bill  shall  be 
honored.  Whitlock  &  Jenkins  have  been  led 
into  no  error.  An  account  of  this  transaction 
was  early  rendered  to  them  by  F.  J.  &  Son. 
296*]  If,  in  the  very  first  "instance,  the  note 
had  been  taken,  the  receipt  given,  and  an 
allowance  made  in  account  between  the 
owners,  the  case  would  have  been  widely  dif- 
ferent. There  would  then  have  been  a  loss 
arising  from  our  own  act.  But  the  relative 
situation  of  the  parties  is  not  altered  in  the 
least. 

The  first  ground  taken  was  not  made  a  point 
at  the  trial,  and  cannot  be  heard  here.  The 
court  are  asked  to  send  this  cause  to  the  jury, 
although  no  such  request  was  made  at  the 
sittings.  This  is  a  mere  afterthought.  The 
third  and  fourth  points  alone  were  raised,  and 
the  whole  is,  in  truth,  a  mere-question  of  law. 
Wright  v.  Hunter,  1  East,  20,  is  in  point  to 
establish  the  defendants'  liability ;  and  in 
Scoltin  v.  Stanley,  1  Dall.,  129,  a  case  similar 
to  this,  the  owners  were  holden  liable,  though 
they  had  settled  with,  and  allowed  payment 
in  account  to  ship's  husband.  And  the  only 
difference  between  SchermerJiorn  v.  Loines  and 
this  case  is,  that  the  plaintiff  did  not  know  at 
the  time  of  the  transaction,  that  the  defendant 
was  the  owner.  But  that  case  did  not  turn 
upon  knowledge  ;  nor  is  there  any  reason  why 
it  should. 

A  note  is  not,  like  a  bond,  a  higher  security, 
merging  a  simple  contract  debt.  It  is  given 
merely  to  secure  and  facilitate  payment.  In 
no  case  like  the  present,  therefore,  does  it 
operate  as  a  discharge,  unless  the  defendants 
have  been  injured  by  a  fraud  arising  from  the 
means  put  into  the  power  of  the  ship's  hus- 
band by  the  plaintiff.  This  is  the  principle  of 
Reed  v.  White,  5  Esp.,  122.  And  it  is  men- 
tioned, in  this  point  of  view,  by  'Schermerhorn 
v.  Loines,  1  Johns.,  311.  Arnold  v.  Camp  is 
also  an  authority  directly  against  the  defend- 
ants, though  cited  on  their  side.  In  that  case 
the  plaintiff  knew  of  the  defendant's  liability 
from  the  beginning,  but  he  enabled  the  part 
ner  to  commit  a  fraud  upon  the  defendant.  I 
have  not  seen  the  case  cited  from  4th  Esp., 
but  I  presume  this  will  be  found  to  turn  upon 
the  same  principle.  The  principle  is  precisely 
the  same  as  that  which  pronounces  the  settle- 
ment with  an  agent,  who  is  thereby  enabled  to 
impose  upon  his  principal,  conclusive  upon 
the  creditor.  This  rule  was  laid  down,  though 
not  acted  upon,  in  Wyatt  v.  Hertford,  3  East, 
147,  and  was  applied  by  this  court,  in  Cheever 
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*v.  Smith,  15  Johns.,  276.  The  letter,  [*297 
whatever  the  plaintiffs  may  have  supposed, 
could  not  alter  the  truth  of  the  case.  It  is  merely 
proof  that  they  believed  the  defendants  dis- 
charged ;  but  this  does  not  make  it  so. 

Mr.  T.  A.  Emme.lt  (same  side).  The  cases  of 
Toby  v.  Barber,  5  Johns.,  68;  Murray  v.  Gouv- 
erneur,  2  Johns.  Gas.,  438;  Herring  v.  Sanger, 
3  Id.,  71 ;  Johnson  v.  Weed,  9  Johns.,  310  ; 
Putnam  v.  Lewis,  8  Johns.,  389;  Holmes  v. 
D'Camp,  1  Johns.,  34  ;  Pintard  v.  Tackington, 
10  Id.,  104;  The  People  v.  Howell,  4  Johns., 
296  ;  Whitbeck  v.  Van  Ness,  Hid.,  409;  Hoare 
v.  Clute,  15  Id.,  224  ;  Breed  v.  Cook,  Id.,  241  ; 
Burdick  v.  Green,  Id.,  247  ;  Pierce  v.  Drake, 
Id.,  475  ;  and  vide  Copper  v.  Power,  Anthon's 
N.  P. ,  49,  show  how  far  a  note  is  to  be  con- 
sidered payment.  This  transaction  was  in  the 
ordinary  course  of  business  with  the  ship's  hus- 
band, whose  duty  the  court  will  find  pointed 
out  in  1  Liv.  on  Agency,  72.  He  is  the  organ 
between  the  seller  and  purchaser  of  stores  for 
the  ship,  and  is,  in  this  respect,  employed  in 
an  agency  or  stewardship.  This  relation  and 
his  situation  about  the  ship,  causes  the  deal- 
ing to  be  with  him  in  the  first  instance.  Thus, 
the  owners  are  to  be  considered  originally 
liable  ;  and  it  would  be  strange  that,  because 
the  ship's  husband  secures  the  debt  by  a  note, 
this  liabilty  should,  therefore,  be  discharged. 
All  the  ship  owners  participate  in  the  actual 
benefits  of  the  purchase  ;  and  the  note  merely 
operates  as  an  extension  of  credit.  (Everitt  v. 
Collins,  2  Campb.,  515.)  Indeed,  it  would 
have  been  out  of  the  usual  course  of  business 
to  have  required  the  note  of  any  one  beside 
the  ship's  husband.  As  this  note,  then,  is  not 
a  discharge,  neither  is  it  an  election  to  take  up 
satisfied  with  the  note.  The  very  word  "elec- 
tion "  implies  "  equity."  Would  it  stand  in  a 
plea,  either  of  payment  or  accord  and  satisfac- 
tion ?  Clearly  not.  Then  why  does  it  come 
under  the  general  issue  ?  Because,  as  was 
said  by  Ld.  Mansfield,  in  2  Burr.,  1010  :  "In 
asmmpxit,  the  defendant  may  go  into  an  equi- 
table defense,  under  that  issue."  It  is  only  in 
the  event  of  their  being  injured  that  they  can 
avail  themselves  of  this  defense  ;  because,  till 
that  injury  is  *shown,  they  have  no  [*298 
equity.  This  is  the  rule  as  marked  out  by 
many  cases,  among  which  are  Herring  v. 
Sanger,  3  Johns.  Gas.,  71  ;  Smith  v.  Rogers,  17 
Johns.,  340;  and  Reed  v.  White,  7  Johns., 
311,  313,  314.  In  the  last  case  this  distinction 
is  particularly  pointed  out.  Now  is  there  any 
weight  in  the  distinction  that  the  plaintiffs 
were  ignorant  of  the  defendant's  being  owner. 
This  is  a  mistake  of  the  case  in  point  of  fact. 
From  the  account  itself,  and  other  evidence  in 
that  case,  they  evidently  did  not  know  that 
there  was  an  owner  or  owners  other  than  the 
ship's  husband.  The  reasoning  from  this  dis- 
tinction, therefore,  goes  to  say  that,  if  igno- 
rant of  the  names  of  the  owners,  the  vendor 
may  afterwards  charge  them,  although  he  has, 
in  fact,  discharged  them.  SchermerJiorn  v. 
Loines  is  the  same,  in  principle,  with  the  pres- 
ent case  ;  and  Wyatt  v.  Ld.  Hertford,  3  East, 
147,  was  the  same,  not  only  in  principle  but 
in  fact.  The  defendant's  liability  is  placed 
upon  the  single  ground  that  he  was  not  prej- 
udiced. 

But  suppose  it  necessary  for  us  to  prove,  af- 
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firmatively,  that  the  defendants  have  sustained 
no  injury.  This  has  been  done  as  far  as  it  is 
susceptible  of  proof  on  our  part.  The  de- 
fendants had  early  notice  of  the  account,  from 
the  ship's  husband.  It  is  enough  that  this  ap- 
pears negatively.  Injury  is  a  matter,  the 
burden  of  proving  which  lies  upon  the 
defendant.  In  all  the  cases  like  the  present, 
which  have  been  cited  against  us,  had  the  fact 
appeared  negatively,  as  here,  the  plaintiff 
would  have  recovered.  This  would  have  been 
the  case  in  Eoana  v.  Drummond,  cited  from  4 
Esp. ,  and  Arnold  v.  Camp,  in  12  Johns.,  will 
admit  of  the  same  remark.  In  the  cases  cited 
from  15  East,  4  Taunt.,  and  1  Barn.  &  Aid., 
the  original  undertaking  was  by  the  agents 
themselves — not  the  principals.  Writing  the 
letter  can  make  no  difference  with  the  debt  or 
its  security.  By  calling  on  one  fund,  the  plaint- 
iffs do  not  discharge  their  claim  on  the  other. 
They  might  have  preferred  calling  on  the 
agent  as  the  more  direct  remedy,  or  they 
might  have  supposed  that  their  further  remedy 
was  gone.  Their  ignorance  of  the  law  could 
not  affect  their  vested  rights.  It  is,  at  most, 
299*]  *a  mere  act  of  incaution.  The  rights 
of  the  parties  were  fixed  long  before  the  let- 
ter was  written. 

Mr.  8.  Jones,  in  reply.  Within  two  or  three 
days  after  the  sale,  an  account  is  made  out  and 
delivered  by  the  plaintiffs,  against  the  ship's 
husbands  only.  That  it  must  have  been  within 
this,  or  some  very  short  period,  is  evident;  for, 
in  a  few  days  after  the  sale,  in  the  language 
of  the  case,  this  account  is  furnished  by  F.  J. 
&  Son  to  the  other  owners,  which  could  not 
have  been  done  without  first  obtaining  it  from 
the  plaintiffs.  The  question  we  make  is,  to 
whom  was  the  credit  given  ?  It  appears  by 
Schermerhorn  v.  Loines,  and  other  cases,  that 
the  invariable  practice  is,  where  the  vendor 
means  to  hold  the  owners,  to  charge  the  ship, 
by  name,  and  owners.  The  entry  of  the  charge 
in  the  plaintiffs'  books  was  a  mere  copy  from 
the  captain's  book,  who  headed  it,  in  the  usual 
fortn,  Ship  Cadmus  &  Owners.  All  the  plaint- 
iffs' acts,  which  we  know  any  thing,  of,  which 
go  to  fix  the  credit,  are  against  F.  J.  &  Son, 
only.  Then,  in  the  very  first  instance,  in  Urn- 
ine,  the  defendants  are  discharged,  and  the 
oases  cited  to  show  that  when  the  credit  is 
given  to  the  agent  you  cannot  go  against  the 
principal,  apply.  A  further  proof  of  what  we 
contend  for  is,  that  F.  J.  &  Son  render  an  ac- 
count to  their  principals  of  the  whole,  as  a 
disbursement  in  a  single  item — not  a  detailed 
account,  as  if  they  were  to  be  charged. 

But  whatever  the  original  credit  might  have 
been,  in  about  two  months  after  the  sale,  the 
note  is  taken.  This  is  negotiable,  and  on  an 
extension  of  credit  for  eight  months.  Such  a 
step  not  only  gives  character  to  the  original 
transaction,  but,  if  once  liable,  we  are  dis- 
charged. It  is  by  way  of  inference  only,  that 
it  can  be  said  the  note  has  not  been  paid.  The 
cases  wherein  the  questions,  whether  a  note 
operates  to  discharge  a  precedent  debt  have 
arisen,  all  go  upon  the  principle  of  intention. 
This  is  exhibited,  most  conclusively,  by  the 
letter  contained  in  the  case.  The  letter  claims 
to  have  the  debt  considered  confidential.  It 
was  not  necessary  that  the  plaintiffs  should  be 
lawyers  to  understand  their  own  intentions, 


either  in  the  creation  or  discharge  of  the  debt. 
Confidential,  as  used  here,  and  in  a  [*3OO 
commercial  sense,  means  that,  because  the 
debt  was  contracted  under  particular  circum- 
stances, it  is  to  be  paid  at  all  events.  It  is  evi- 
dent, from  this  language,  that  the  plaintiff 
took  the  note  for  better — for  worse  ;  and  they 
followed  it  by  a  receipt  in  full.  I  do  not  say 
that  a  receipt  is  conclusive,  but  it  is  always 
prima  facie  evidence. 

It  is  settled,  that  though  part  owners  are 
liable  on  a  general  contract,  a  security  for  the 
debt,  taken  from  one  of  them,  with  a  full 
knowledge  of  their  liability,  will  discharge  the 
others.  Schermerhorn  v.  Loines  goes  upon 
ignorance  that  there  was  any  other  owner  than 
Townsend,  and  upon  no  other  ground.  The 
answer  would  not  avail  that  there  had  been  a 
settlement  between  Townsend  and  Loines. 
Election  implies  knowledge  ;  the  attempt  to 
show  which,  by  a  publication  in  the  Gazette, 
was  there  repelled  by  the  evidence  of  the 
plaintiff's  clerk.  Both  the  counsel  and  the 
court  advert  to  the  ground  of  ignorance.  Sup- 
pose a  settlement  had  been  made  between 
Townsend  and  the  other  defendants — it  would 
have  been  no  defense  ;  because  there  was  no 
knowledge  in  the  plaintiffs  of  the  relation  be- 
tween them.  It  would  have  been  res  inter 
alias  acta.  In  Reed  v.  White  the  note  was  taken 
after  the  ship's  husband  had  received  large 
freights,  and  the  courts,  it  is  true,  advert  to 
this  point  of  injury.  But  the  real  ground 
taken,  in  that  case,  is  the  same  for  which  we 
contend  here. 

We  stand  much  on  the  same  ground  as 
dormant  partners.  They  are  liable  only  while 
they  continue  partners ;  though  it  may  be 
otherwise  with  those  who  are  publicly  known 
as  such.  It  was  on  this  ground  that  Evans  v. 
Drummond  proceeded.  In  that  case,  Ld. 
Kenyon  asks  :  "  Is  it  to  be  endured,  that, 
when  partners  have  given  their  acceptance, 
and  where,  perhaps,  one  of  two  partners  has 
made  provisions  for  the  bill,  that  the  holder 
shall  take  the  sole  bill  of  the  other  partner, 
and  yet  hold  both  liable  ? "  It  was  not  pre- 
tended that  Drummond  had  suffered  any  in- 
jury. The  perhaps,  therefore,  that  he  might 
have  made  provision,  was  without  foundation. 
The  defendant  was  always  liable  ;  and  it  was 
taking  the  note,  attended  with  the  circum- 
stance of  knowledge,  which  worked  the  dis- 
charge. *  Bedford  v.  Deakin,  2  Barn.  [*30 1 
&  Aid.,  210,  presents  these  very  points.  Bay- 
ley*  J.,  says:  "In  this  case,  all  the  three  part- 
ners originally  were  liable  for  this  debt ;  and 
no  arrangement,  between  themselves,  can  vary 
the  right  of  the  creditor.  That  right,  however, 
may  be  destroyed,  by  the  creditor  consenting 
to  accept  of  the  separate  security  of  one  part- 
ner, in  discharge  of  the  joint  debt."  The 
court  put  the  case  entirely  upon  the  reserva- 
tion of  the  original  liability.  And  Bayley,  J., 
says  that  the  two  cases  of  Reed  v.  White  and 
Evans  v.  Drummond.  cited  from  Esp. ,  pro- 
ceeded upon  this  foundation,  viz.:  that  one 
partner  may  be  discharged  by  the  note  of 
another.  He  further  says  that  the  notes  "can- 
not amount  to  a  satisfaction  of  the  joint  debt, 
unless  they  were,  when  taken  by  the  plaintiff, 
intended  by  him  as  a  satisfaction  for  it ; " 
which  brings  it  back  to  the  question  of  inten- 
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tion.  Partners  are  sureties  for  each  other; 
and  is  there  any  doubt  that  taking  the  note  of 
the  principal  would  discharge  the  surety  ? 
That  intention  is  the  test,  is  also  admitted  by 
the  case  of  Sheehy  v.  Mandevitte,  6  Cr.,  253. 
The  court  there  say  :  "  The  principle  appears 
to  be  well  settled.  The  note  of  one  of  the  par- 
ties, or  of  a  third  person,  may.  by  agreement, 
be  received  in  payment."  (6  Cr.,  264,  per 
Marshall,  Oh.  J.)  To  the  same  effect  is  Arnold 
v.  Camp,  and  Toby,  v.  Barber,  which  have  been 
cited  from  5  Johns.  There  is  not  one  case 
which  goes  upon  the  single  ground  of  injury. 
The  nature  of  an  election  is  to  bind  forever, 
and  it  can  never  be  changed,  unless  upon 
mistake  when  made.  If  you  give  credit  to 
one,  you  can  never  extend  it  to  another ;  and 
where  you  receive  a  note  as  payment,  you 
never  can,  by  any  subsequent  act,  change  its 
operation.  It  gives  the  party,  as  was  decided 
by  Ld.  Kenyon  in  Evans  v.  Drummond,  a 
right  to  act  as  if  discharged  from  the  debt.  It 
is  true  that  in  some  cases,  where  a  discharge  is 
not  intended,  yet  the  act  of  the  plaintiff  shall 
have  that  effect — as  if,  by  a  receipt  in  full, 
given  to  the  agent,  the  principal  is  defrauded. 
But  this  is  on  a  distinct  ground,  steering  clear 
of  the  question  of  intention,  which  is  presented 
by  all  the  cases,  including  those  of  Wright  v. 
3O2*]  * -Hunter,  cited  from  1  East,  and  Scotlin 
v.  Stanley,  cited  from  Dallas.  Wyatt  v.  Hert- 
ford, 3  East,  147,  and  Cheevers  v.  Smith,  in 
our  own  reports,  are  cited  as  settling  a  different 
rule.  These  are  cases  in  relation  to  master 
and  servant.  But  there  the  master  alone  is 
liable  ;  and  the  bill  or  note  drawn  by  the 
servant  is  the  same  as  if  it  had  been  drawn 
in  the  master's  own  name.  The  servant  is  the 
same  as  the  master.  He  acts  in  his  place,  and 
the  principal  will  not  be  discharged  unless  an 
injury  has  arisen  to  him.  Such  cases  rest  on 
the  law  of  principal  and  surety.  But,  though 
a  debt  is  not  discharged  by  a  note  of  the  surety, 
yet  the  converse  of  the  proposition  is  not  true; 
for  a  note  of  the  principal,  extending  the 
credit,  will  always  operate  to  discharge  the 
surety.  (Gould  v.  Robson,  8 East,  576.)  Now, 
as  to  the  share  of  this  debt  due  from  F. 
,  Jenkins  &  Son,  at  least,  we  were  mere  sure- 
ties, and  entitled,  on  that  ground,  to  a  dis- 
charge for  so  much. 

But  we  have  been  injured.  Whitlock  & 
Jenkins  were,  in  equity,  liable  for  their  aliquot 
share  only.  It  will  be  seen  by  the  quotation 
from  Livermore,  which  was  made  on  the  other 
side,  that  the  ship's  husband  is  to  buy  stores, 
furnish  the  ship,  pay  for  them,  and  look  for 
reimbursement  to  the  owners.  Now  here  the 
note  of  the  ship's  husband  is  taken,  and  eight 
months'  time  beyond  the  usual  credit  is  given. 
By  this  extension  of  credit,  we  are  not  only 
liable  to  pay  our  aliquot  part,  but  we  are  sub- 
ject to  pay  both.  It  is  plain,  from  the  nature 
of  things,  as  well  as  from  the  letter,  that  the 
whole  debt  is  thrown  upon  us  by  the  delay. 
And  besides  this,  we  are,  perhaps,  left  liable  to 
pay  the  whole  of  the  other  disbursements,  or 
so  much  beyond  our  share  as  to  have  heavy 
claims  over  against  F.  J.  &  Son,  in  conse- 
quence of  this  very  payment  and  receipt. 
Perhaps,  as  Ld.  Kenyon  says,  in  4  Esp.,  we 
have  made  payments  or  adjustments  upon  this 
very  basis. 

524 


At  any  rate  the  cause  should  have  gone  to 
the  jury,  if  there  was  a  single  fact  for  them  to 
pass  upon.  The  judge  should  have  decided 
the  law,  but'  the  facts  should  always  be  re- 
ferred to  the  jury,  with  directions  to  apply  the 
law. 

*WOODWORTH,  J.  The  goods  were  [*3O3 
ordered  by  F.  J.  &  Son,  the  ship's  husbands,  and 
delivered  on  the  20th  Nov.,  1818,  at  a  credit  of 
4  months.  They  were  charged  at  the  time  in 
the  plaintiff's  books  to  the  ship  Cadmus,  for 
account  of  F.  J.  &  Son,  and  Whitlock  & 
Jenkins.  Two  bills  of  the  goods  in  question 
were  afterwards  rendered  bv  the  plaintiffs  to 
F.J.  &  Son,  headed  as  follows:  "Nov.  20, 
1818.  Ship  Cadmus  ace.  of  Messrs.  Frederick 
Jenkins  &  Son,  to  Muldou  &  Montgomery, 
Dr." 

The  original  credit  was  expressly  given  1o 
all  the  defendants,  as  appears  by  the  original 
entry  in  the  plaintiffs'  books  :  they  are  conse- 
quently liable,  until  legally  exonerated.  The 
bills  rendered  after  the  charge  thus  made,  and 
delivery  of  the  goods,  cannot  release  Whitlock 
&  Jenkins  ;  for  it  does  not  purport  to  be  an 
extract  from  the  books,  but  a  statement  of  the 
articles  sold.  I  do  not  understand  that  there- 
by F.  J.  &  Son  are  designated,  as  sole  debtors. 
It  is  the  ship  Cadmus'  account ;  or,  in  other 
words,  a  statement  of  stores  for  the  ship  Cad- 
mus, as  delivered  to  F.  J.  &  Son.  The  bills 
were  memoranda  of  the  goods,  and  had  no  ref- 
erence to  the  question  to  whom  was  the  credit 
given.  This  act  does  not  furnish  any  evidence 
of  an  election  to  discharge  a  part  of  the  own- 
ers ;  but,  in  my  view,  is  perfectly  consistent 
with  their  liability. 

The  case  of  Schermerhoi-n v.  Loines,  7  Johns., 
311,  decides,  that  where  a  person,  on  the  order 
of  the  ship's  husband,  supplied  stores  to  a 
ship  of  which  th'ere  were  several  owners,  and 
took  the  note  of  one  owner  in  payment  and 
gave  a  receipt  in  full,  it  was  no  discharge  of 
the  others  ;  that  taking  the  note  and  giving  a 
receipt  was  no  extinguishment  of  the  original 
debt,  unless  the  note  was  paid.  It  is  true  the 
court  allude  to  the  circumstance  that  the 
plaintiff  did  not  know  that  the  other 
defendants  were  part  owners ;  but  I  do 
not  consider  the  decision  as  turning  on  that 
point.  Ignorance  of  the  other  owners  would, 
indeed,  place  the  justice  of  the  plaintiff's 
claim  in  a  stronger  point  of  view  ;  but  with- 
out that  fact  it  is  well  supported  by  authority. 
The  principle  which  governs  is  this,  that  tak- 
ing a  note  for  a  *pre-existing  debt  is  no  [*3O4 
payment,  unless  it  be  expressly  agreed  to  take 
it  as  such  and  to  run  the  risk  of  its  being  paid. 
It  only  postpones  the  time  of  payment  of  the 
old  debt  until  a  default  be  made  in  the  pay- 
ment of  the  note  ;  that  the  inference  arising 
from  a  receipt  is  not  enough  to  establish  an 
agreement  to  take  the  note  as  absolute  pay- 
ment. The  doctrine  is  fully  supported  in 
Toby  v.  Barber,  5  Johns.,  68,  and  the  authori- 
ties there  cited.  It  is  also  recognized  in  Ar- 
nold v.  Camp,  12  Johns.,  409.  This  last  case 
was  cited  by  the  defendants'  counsel,  on  the 
argument,  but,  in  my  view,  does  not  support 
the  doctrine  contended  for.  The  facts  were 
these  :  Camp  and  Downing,  being  partners, 
gave  the  plaintiff  their  note,  which  Downing 
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took  up  by  giving  his  own  note,  having  re- 
ceived property  from  Camp,  his  partner,  for 
the  purpose  of  discharging  the  joint  note. 
Afterwards  Downing  took  back  his  own  note, 
and  returned  the  partnership  note.  The  court 
say  "  circumstances  fully  warrant  the  conclu- 
sion that  the  individual  note  was  intended  to 
be  given  to,  and  was  actually  received  by  the 
plaintiff,  in  satisfaction  or  the  partnership 
note  ;  that  it  must  necessarily  be  inferred  that 
it  was  delivered  up  for  the  purpose  of  being 
destroyed."  This,  then,  was  considered  a  suf- 
ficient proof  of  an  agreement  to  discharge  the 
partnership  demand.  Without  such  agree- 
ment, it  is  an  authority  to  show  that  the  origi- 
nal demand  remained  in  force.  It  does  not 
appear  by  the  case  under  consideration  that 
the  defendants  have  been  prejudiced.  The 
mere  extension  of  the  time  of  credit  operated 
in  favor  of  all  the  defendants.  It  was  the 
exercise  of  a  discretion  vested  by  law  in  the 
plaintiff.  He  thereby  incurred  no  risk.  F.  J. 
&  Son  rendered  to  W  hillock  &  Jenkins,  a  few 
days  after  the  stores  were  furnished,  an  ac- 
count of  the  disbursements  of  the  ship — which 
account  was  never  settled  between  them,  nor 
any  payment  made  by  Wbitlock  &  Jenkins  on 
account  of  the  stores.  There  is,  then,  no  evi- 
dence of  actual  loss  sustained  in  consequence 
of  taking  the  note  of  F.  J.  &  Son.  If  there 
had  been,  it  would  present  a  different  case.  In 
Reed  v.  White,  5  Esp.,  122,  the  defendants 
insisted  that  the  plaintiff  had  discharged  the 
other  owners,  who,  in  ignorance  of  the  deal- 
3O5*]  ing  *between  the  plaintiff  and  White, 
had  suffered  him  to  receive  large  sums  of  the 
East  India  Co. ,  for  freight,  which  they  would 
otherwise  have  detained.  It  seems  to  me  this 
was  a  material  circumstance  on  which  that 
case  chiefly  turned.  This  court,  in  Schermer- 
Jiorn  v.  Loines,  so  considered  it;  for  they 
observe,  ' '  the  case  of  Reed  v.  White  proceeds 
on  the  ground  that  the  plaintiff  had  taken  the 
ship's  husband,  exclusively,  for  his  debtor, 
knowing  there  were  other  owners,  and  after  a 
settlement  of  accounts  between  them  and  the 
ship's  husband."  The  principle  is  also  recog- 
nized in  Wyntt  v.  The  Marquis  of  Hertford,  3 
East,  147.  The  plaintiff  had  taken  the  draft 
of  the  defendant's  agent,  without  the  knowl- 
edge of  the  principal,  and  gave  the  agent  a 
recept.  Lord  Ellenborough  said,  "  it  did  not 
appear  that  the  defendant  was  in  any  way 
prejudiced,  by  his  steward  having  given  his 
own  security  to  the  plaintiff  and  taking  the 
latter's  receipt ;  that  if  it  had  appeared  that 
the  defendant  had,  in  the  interval,  inspected 
the  steward's  accounts,  and  had,  in  any  man- 
ner, dealt  differently  with  him,  on  the  suppo- 
sition that  this  demand  had  been  satisfied,  as 
the  receipt  imported,  no  doubt  the  defendant 
would  have  been  discharged." 

I  do  not  perceive  any  ground  for  submitting 
this  case  to  a  jury.  The  facts  were  not  con- 
troverted. The  question  is,  whether,  in  judg- 
ment of  law,  the  defendants  are  liable.  My 
construction  is  that  they  are.  Besides,  the 
defendants  did  not  at  the  trial  request  the 
court  to  submit  the  cause  to  the  jury  ;  but, 
correctly,  put  their  right  on  the  ground  that 
the  law  was  in  their  favor.  The  letter  of  Mul- 
don  does  not  contain  an  admission  that  the 
plaintiffs  agreed  to  discharge  the  other  owners. 
COWEN  1. 


It  states:  "for  the  accommodation  of  your 
house,  took  your  note,  for  eight  months  inter- 
est." I  should  incline  to  the  opinion  that  the 
accommodation  here  spoken  of,referred  rather 
to  the  extended  time  of  payment  than  to  the 
question  of  general  liability.  They  speak  of 
its  being  considered  confidential,  and  that  the 
loss  would  be  insupportable.  I  admit  that 
this  language  goes  far  to  prove  that  Muldon 
was  under  an  impression  that,  by  taking  the 
note  and  giving  a  receipt,  his  remedy  was 
against  F.  J.  *&  Son  solely.  Enter-  [*3O6 
taining  such  an  opinion,  the  letter  might  well 
be  written  in  this  manner.  No  doubt  he  sup- 
posed the  inference  of  law  would  be,  that 
Whitlock  &  Jenkins  were  exonerated,  al- 
though he  had  made  no  express  agreement  to 
that  effect.  This  misapprehension  of  the  law 
cannot  avail  the  defendant.  If  the  letter  does 
not  contain  evidence  of  an  agreement  to  look 
to  Jenkins  &  Son  solely,  independent  of  the 
note  and  receipt,  it  is  immaterial.  That  it 
does  not  I  am  satisfied.  The  motion  for  a 
new  trial  must  be  denied. 

SUTHERLAND,  J.  The  original  liability  of 
the  defendants,  as  part  owners  of  the  vessel,  is 
clearly  proved.  The  articles  were  charged  in 
the  plaintiff's  books  to  F.  J.  &  Son  and  Whit- 
lock  &  Jenkins,  the  defendants.  The  only 
question  then,  is,  whether  the  plaintiffs,  by 
their  subsequent  conduct,  have  discharged  the 
defendants  from  their  original  responsibility. 
Let  it  be  kept  in  mind  that  the  proof  estab- 
lishes, incontrovertibly,  that  the  original  credit 
was  given  to  F.  J.  &  Son,  and  to  the  defend- 
ants, jointly.  The  subsequently  taking  a  sep- 
arate note  from  F.  J.  &  Son  is  not  evidence 
that  the  original  credit  was  given  to  them  ; 
but  it  is  adduced,  asamountingto  a  discharge 
from  an  acknowledged  antecedent  debt.  It  is 
evidence,  as  the  defendants  contend,  of  a  sub- 
sequent agreement,  on  the  part  of  the  plaint- 
iffs, to  look  to  F.  J.  &  Son  alone  for  payment. 
Now  no  principle  of  law  is  better  settled,  than 
that  taking  a  note,  either  from  one  of  several 
joint  debtors,  or  from  a  third  person,  for  a 
pre-existing  debt,  is  no  payment,  unless  it  be 
expressly  agreed  to  be  taken  as  payment  and 
at  the  risk  of  the  creditor.  Nor  does  the  tak- 
ing a  note  and  giving  a  receipt  for  so  much 
cash,  in  full  of  the  original  debt,  amount  to 
evidence  of  such  express  agreement  to  take 
the  note  in  payment.  The  agreement  must  be 
clearly  and  explicitly  proved  by  the  original 
debtor,  or  he  will  still  be  held  liable.  (2  Ld. 
Raym,  928;  1  Salk.,  124;  Owensonv.  Morse,  7 
T.  R.,  64;  Tobey  v.  Barber,  5  Johns.,  68; 
Johnson  v,  Weed.  9  Johns.,  310;  Sheehy  v. 
Mandemtte,  6  Cr.,  258;  Opinion  *of  [*3O7 
Marshall,  Ch.  J.,  264.)  Giving  a  prolonged 
credit  upon  the  note,  beyond  the  usual  time, 
cannot  change  the  liability  of  the  parties, unless 
the  defendants  can  show  that  they  have  sus- 
tained an  injury  in  consequence  of  it. 

But  rendering  the  account(a)  to  F.  J.  &  Son, 
and  taking  their  note  for  the  stores  furnished 
the  vessel,  was  not  out  of  the  ordinary  course 
of  business,  even  upon  the  supposition  that  the 
plaintiffs  still  intended  to  hold  the  defendants 
eventually  responsible.  F.  J.  &  Soa  were  the 
ship's  husbands.  These  are  defined  to  be  "a 

(a)  NOTE.— See  Barkley  v.  R.  E.  Co.,  71  N.  Y.,  205. 
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class  of  agents  whose  chief  employment  it  is 
(among  other  things)  to  purchase  the  ship's 
stores  for  her  voyage,  and  to  make  disburse- 
ments for  the  ship's  use,  and  to  make  out  an 
account  of  these  transactions,  for  their  em- 
ployers, the  owners  of  the  ship,  to  whom  they 
are,  as  it  were,  stewards  at  land,  as  the  officer 
bearing  that  name  is,  on  board  the  ship,  when 
at  sea.'"  (Liv.  on  Agency,  72 ;  Beaw.  Lex 
Merc.,  47.) 

The  fact  that  they  were  also  part  owners 
does  not  alter  the  case.  They  were  the  per- 
sons to  whom  it  was  natural  and  proper  for 
the  plaintiffs  to  present  their  account,  and,  in 
the  first  instance,  to  look  for  payment.  They 
were  the  agents  for  all  the  owners,  and  in  that 
character  the  plaintiffs  dealt  with  them.  They 
gave  their  note  as  the  agents  of  the  defendant. 
It  was  their  note,  in  judgment  of  law  ;  and  not 
having  been  paid,  the  plaintiffs  have  a  right  to 
resort  to  their  original  cause  of  action.  (Ever- 
ett v.  Collins,  2  Campb.,  515.) 

This  case  is,  in  no  respect,  distinguishable 
from  that  of  Sehermerhorn  v.  Loines,  7  Johns., 
311,  except  that,  in  that  case,  although  the 
plaintiff  knew  there  were  other  owners  besides 
Townsend,  there  was  no  positive  evidence  that 
he  knew  who  they  were.  The  evidence  there 
certainly  warranted  the  presumption  that  he 
did  know  who  they  were.  But  that  fact  is 
only  mentioned  incidentally,  in  the  opinion  of 
the  court,  and  is  by  no  means  the  point  on 
which  the  decision  turned.  The  court,  evi- 
dently, put  their  opinion  upon  the  broad 
ground  "  that  the  defendants  were  liable  as 
owners,  and  that  taking  the  note  of  Townsend, 
the  ship's  husband  and  part  owner,  was  no 
3O8*j  extinguishment  of  the  original  *debt, 
until  the  note  was  paid."  They  distinguish 
the  case  from  that  of  Reed  v.  White,  by  remark- 
ing that,  "in  that  case,  the  plaintiff  had  taken 
the  ship's  husband,  exclusively,  for  his  debtor, 
knowing  there  were  other  owners,  and  after  a 
settlement  of  accounts  between  them  and  the 
ship's  husband."  Now  it  does  not  appear  in 
Reed  v.  Wltite  that  the  plaintiff  knew  who  fhe 
other  owners  were,  but  they  were  held  not  to 
be  liable,  on  the  ground  that,  having  been  kept 
in  ignorance  of  the  transaction  between  the 
plaintiff  and  the  ship's  husband,  they  had  suf- 
fered him  to  receive-  large  sums  of  money 
which  they  otherwise  would  not  have  done. 
(Reed  v.  White,  5  Esp.  N.  P.,  122.)  The  true 
principle,  applicable  to  this  class  of  cases, 
seems  to  be  this  :  If  a  man  deal  with  the  agent 
of  another,  in  such  a  manner  as  to  enable  him 
to  settle  with  his  principal,  and  receive  from 
him  a  sum  of  money  or  other  advantage, 
which  otherwise  he  would  not  have  been  able 
to  obtain,  and  the  principal  does,  in  truth,  so 
settle  with  his  agent,  he  shall  not,  afterwards, 
be  responsible  upon  the  contract  of  his  agent, 
if  he  fail  to  pay.  (Wyatt  v.  The  Marqui*  of 
Hertford,  3  East,  147  ;  Cheever  v.  Smith,  15 
Johns.,  276.)  In  this  case,  the  defendants 
have  not  been  misled  or  injured  in  conse- 
quence of  the  manner  in  which  the  plaintiffs 
dealt  with  F.  J.  &  Son.  They  have  not  set- 
tled with  them  upon  a  different  principle,  or 
paid  them  any  money  which  they  would  not 
otherwise  have  done.  Upon  every  principle, 
therefore,  they  must  be  held  responsible  upon 
this  contract. 
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Much  stress  was  laid,  in  the  argument,  upon 
the  letter  from  the  plaintiffs  to  F.  J.  &  Son,  of 
the  25th  June,  1819,  urging  the  payment  of  the 
note,  in  very  pressing  terms,  although  F.  J.  & 
Son  had  then  failed.  The  inference  drawn 
from  it  was,  that  the  plaintiffs  must  then  have 
thought  their  only  remedy  was  upon  the  note. 
This  is,  by  no  means,  a  necessary  consequence. 
Having  dealt  with  F.  J.  &  Son  alone,  through- 
out the  transaction,  they  may  have  thought  it 
their  moral,  if  not  their  legal  duty,  to  make 
every  exertion  in  their  power  to  obtain  pay- 
ment from  them.  They  were  also  ignorant  of 
the  state  of  the  accounts  between  F.  J.  &  Son 
*and  the  defendants.  They  did  not  [*3O9 
know  but  the  defendants  had  paid  them  the 
amount  of  this  account,  upon  the  strength  of 
their  receipt  to  F.  J.  &  Son.  Thus,  they  bad 
many  inducements  for  wishing  to  obtain  pay- 
ment from  them,  independent  of  the  belief 
that  the  other  defendants  were  absolutely  dis- 
charged ;  and  their  unavailing  efforts  for  that 
purpose  can  afford  no  protection  to  the  de- 
fendants against  this  demand.  I  am,  accord- 
ingly, of  opinion  that  the  plaintiffs  are  entitled 
to  judgment. 

SAVAGE,  (Jh.  J.,  concurred. 
Rule  for  judgment,  absolute. 

Cited  in— 4  Cow.,  288,  290;  5  Wend.,  492 ;  15  Wend., 
500 ;  21  Wend.,  452 ;  1  Hill,  518 ;  7  Hill,  130 ;  3  Den., 
414 ;  2  Edw..  493 ;  3  N.  Y.,  170 ;  9  N.  Y.,  239 ;  20  N.  Y., 
441 :  26  N.  Y.,  612  :  30  N.  Y.,  241 ;  48  N.  Y.,  231 ;  76  N. 
Y.,  524 ;  78  N.  Y.,  298 ;  3  Lans.,  492 ;  6  Hun,  58 ;  5 
Barb.,  408 ;  12  Barb.,  213,  425 ;  13  Barb.,  234 ;  18  Barb., 
149;  20  Barb.,  539 ;  65  Barb.,  306:  2  Duer,  259;  7  Bos., 
328:  1  Rob.,  309;  2  E.  D.  S.,  Ill;  4  E.  D.  S.,  284;  4 
McLean,  130 ;  5  McLean,  270 ;  2  Story,  467,  470 ;  2 
Wood  &  M.,  100, 101 ;  3  Wood  &  M.,  200 ;  1  Woods., 
94  :  49  Ind.,  86 ;  78  Ind.,  188  ;  47  Wis.,  631. 


JONES  t>.  COOK. 

Action  for  Escape — Error  in  Process — No  De- 
fense to  Sheriff—  Variance  between  Declaration 
and  Evidence. 

A  record  signed  and  filed,  nttnc  pro  tune,  under  a 
rule  for  that  purpose,  was  set  forth  in  pleading,  and 
given  in  evidence,  of  the  term,  as  of  a  day  in  which 
it  was  ordered  to  be  filed. 

A  ca.  sa.  tested  out  of  terra  is  not  void,  but  voida- 
ble only ;  and  may  be  amended  on  motion. 

But  although  not  amended  in  fact,  on  motion,  a 
sheriff  is  not,  for  that  reason,  warranted  in  suffering- 
a  party  arrested  threon  to  escape. 

And  if  he  so  escape,  the  sheriff  is  liable. 

Where,  in  debt  for  an  escape,  the  declaration  set 
forth  the  ca.  sa.  with  the  usual  words,  and  him 
safely  "  keep ;"  and  the  ca.  sa.  produced  in  evidence 
omitted  the  word  "  keep,"  this  was  holden  not  to  be 
a  fatal  variance. 

In  such  action,  the  usual  indorsement  on  a  ca.  sa. 
directing  the  sheriff  what  sum  to  levy,  need  not  be 
set  forth  in  the  declaration. 

And  if  set  forth,  it  is  mere  surplusage  and  need 
not  be  proved  as  laid. 


NOTE.— Process—  When  and  how  far  a  protection  to 
an  officer  acting  under  it.  See  Warner  v.  Shed,  10 
Johns.,  138,  note. 

Error  in  judgment  or  process  is  no  defense  to  the 
sheriff  in  an  action  for  escape.  Cable  v.  Cooper,  15 
Johns.,  152 :  Hutchinson  v.  Brand,  9  N.  Y.,  208 ; 
Wesson  v.  Chamberlain,  3  N.  Y.,  331;  Ross  v.  Luther, 
4  Cow.,  158 ;  Dunf ord  v.  Weaver,  84  N.  Y.,  445.  See 
Fairchild  v.  Case,  24  Wend.,  381. 

Otherwise  if  the  execution  be  void.  Ginochio  v. 
Oreer,  1  Abb.  Pr..  433 :  Albee  v.  Ward,  8  Mass.,  86. 
See  Pinckney  v.  Hegeman,  53  N.  Y.,  31 ;  Goodwin  v. 
Griffiths,  88  N.  Y..  629, 
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It  Is  settled  that  a  sheriff,  who  is  sued  for  an 
escape,  cannot  protect  himself  by  error  in  the  proc- 
ess. 

It  protects  him  in  making  the  arrest,  and  is  good 
till  reversed ; 

Which  it  can  be,  on  the  application  of  a  party,  or 
privy  ouly. 

The  plaintiff  is  never  bound  to  prove  that  part  of 
an  instrument,  which  it  is  not  material  to  set  forth, 
unless  it  be  alleged  as  matter  of  description,  or  in 
hicc  verha. 

Accordingly,  where  the  declaration  stated  that 
the  ca.  na.  issued  the  28th  Oct.,  a  ca,  sa.  tested  the 
31st  Oct.  was  admitted  in  evidence  ;  and  this,  though 
the  31st  was  out  of  term. 

Citations— 5  Johns,  1, 100  ;  2  Cai.,  63;  2  Johns.,  190 ; 
4  Johns.,  :WJ  :  2  Ld.  Raym.,  775 ;  2  Salk..  700 ;  2  Bl., 
918 :  7  Mod.,  29 ;  Holt,  761 ;  9  Johns.,  386  ;  Doug.,  183; 
1  T.  It.,  239  ;  16  Johns.,  145. 

DEBT  against  the  defendant,  Sheriff  of 
Westchester,  for  the  escape  of  Richard 
R.  Voris.  The  declaration  set  forth  a  judg- 
ment in  favor  of  the  plaintiff,  against  Vbris, 
of  Jan.  Term,  1820  ;  that  a  teztatum  ca.  sa. 
was.  Oct.  28,  1820,  sued  out,  directed,  &c., 
commanding  the  defendant  to  take  and  safely 
keep  the  said  Voris,  &c.  Indorsed  to  "Levy 
$131.03,  besides  sheriff's  fees,"  &c.  Plea,  nil 
dfJbet. 

3  tO*]  *The  cause  was  tried  before  His 
Honor,  Mr.  Justice  Woodworth,  at  the  West- 
Chester  Circuit,  May,  1822.  Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court 
on  a  case. 

On  the  trial,  the  plaintiff  gave  in  evidence 
the  exemplification  of  a  record  of  the  judg- 
ment, which  was  signed  and  docketed  May  18, 
1822.  The  signing  and  docketing  were  under 
a  rule  of  this  court,  ordering  it  to  be  as  of 
Jan.  13,  1820.  He  next  gave  in  evidence  a 
teatatum  ca.  sa.  corresponding,  in  all  partic- 
ulars, with  the  one  set  forth  in  the  declaration, 
except  that  the  word  "keep"  was  omitted 
after  the  word  "safely."  This  writ  was  tested 
Oct.  31,  1820,  and  indorsed  for  "Damages 
$114.14.  Costs  $16.87=$131.04.  Interest  from 
14th  January,  1820,  your  fees."  The  admis- 
sion of  this  execution,  as  evidence,  was  ob- 
jected to,  for  its  variance  from  the  declaration 
in  these  respects ;  and  it  was  also  urged  that 
the  execution,  being  tested  out  of  term,  was 
void  ;  and  the  sheriff,  therefore,  not  liable  for 
the  escape. 

Mr.  L.  Billings,  for  the  plaintiff.  The  au- 
thorities on  the  subject  of  variance  are  fiilly 
reviewed  in  -Lewis  v.  Few,  5  Johns.,  1.  In 
that  case  the  declaration,  in  setting  forth  the 
libel,  had  the  words  "  U.  States."  In  the 
libel  produced,  it  was  written  "  United  States," 
but  the  variance  was  holden  immaterial.  And 
it  is  said  "''that  the  court  will  look  to  the  con- 
text, in  order  to  determine  whether  the  va- 
riance is  material  or  not ;"  and  that  "  courts 
have  lately  been  less  strict  and  scrupulous  on 
these  subjects,  than  formerly."  In  The  Kingv. 
May,  Doug.,  193  ;  Cowp.,  229,  for  perjury,  in 
the  indictment,  reciting  that  part  of  an  indict- 
ment for  an  assault  and  battery,  which  says 
that  his  life  was  greatly  despaired  of,  the  word 
"despaired"  was  omitted;  which  was  ob- 
jected for  variance,  but  the  objection  was  over- 
ruled. The  word  "despaired"  was  supplied 
by  intendment,  because  the  omission  made  it 
iill*]  *nonsense.  In  the  present  case,  the 
word  "keep"  may  be  supplied  in  the  same 
manner.  In  King  v.  Pippet,  1  T.  R.,  235,  the 
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word  "  if"  was  omitted  in  setting  forth  a  pre- 
cept, and  held  no  variance.  Several  cases  of 
the  same  character  are  cited  in  the  course  of 
King  v.  Pippet  ;  as  where  the  declaration 
omitted  to  set  forth  the  part  of  the  latitat, 
which  says,  "  if  they  shall  be  found  in  your 
bailiwick  ; "  where  the  declaration  stated  a 
latitat  against  Donner  &  John  Doe,  with  an 
ac  eliam  against  Donner  only,  for  £30  ;  and 
the  one  produced  was  against  Donher,  two 
others,  &  John  Doe:  where  it  stated  the  direc- 
tion of  the  precept  to  the  Mayor,  only  ;  where- 
as it  was  to  the  Mayor  and  Burgesses  ;  these 
were  holden  immaterial  variances.  The  in- 
dorsement was  substantially  stated  ;  and  the 
word  "interest,"  &c.,  may  be  rejected.  It 
was  not  necessary  to  state  it  in  the  declara- 
tion. In  debt  on  recognizance,  the  declaration 
was,  that  "8.  F.  came,"  &c.,  by  the  name  of 
S.  F.  of  K.,  &c. ;  and  the  bailpiece  was  "  S.  F. 
of  the  Town  of  K."  &c.  (Rodman  v.  Forman, 
8  Johns  ,  26)  ;  and  in  debt  for  an  escape,  the 
declaration  alleged  a  judgment  of  a  term  held 
at  Salem,  &c.,  and  in  the  record  produced,  no 
place  was  mentioned.  (Pagev.  Wood,  9  Id.,  82.) 
In  both  these  cases,  the  variance  was  holden 
immaterial. 

By  being  tested  out  of  term,  the  ca.  sa.  is 
voidable,  not  void,  and  may  be  amended. 
Errors  in  judicial  writs  are  considered  the  mis- 
prisions  of  the  clerks,  and  the  courts  have  a 
descretionary  power  to  amend,  though  it  is 
otherwise  01  the  original  writ.  (11  Mass.,  89.) 
Accordingly,  an  execution,  returnable  out  of 
term  (9  Johns.,  386  :  2  Burr.,  1187),  or  a  writ 
tested  out  of  term,  may  be  amended  (Carty  v. 
Ashley,  2  Bl  ,  918  ;  I  Com.  Dig.,  477,  Amend- 
ment, T.)  ;  as  was  done,  also,  of  a  writ  of  in- 
quiry (4  East.  173),  and  a  fi.  fa.  (Sayer,  12); 
and  an  award  of  nfi.fa.,  with  a  test  may  be 
entered  on  the  roll,  and  the  writ  amended 
thereby.  The  test  of  a  distringas  may  be 
amended  by  altering  the  date.  (Id.,  62;  1 
Johns.  Cas.,  220.)  So  of  a  ca.  sa.  (2  Bl.,  836), 
or  by  altering  the  defendant's  name  to  Edmund 
instead  of  Edwards.  (Barnes,  10.)  Both  the 
test  and  return  of  a  venditioni  exponas,  were 
amended  by  the  prwcipe.  (1  Dall.,  197.)  A  ca. 
sa.  may  be  amended  after  it  is  executed  (2  Bl., 
836  ;  T.  Jones,  41) ;  and  even  after  a  suit  for 
false  imprisonment  under  it.  (3  Cai.,  98.) 
True,  in  Shirly  v.  Wright,  Salk  700;  1  Salk., 
273,  it  is  said  if  a  ca.  sa.  is  tested  out  of  term, 
it  is  void,  and  the  sheriff  is  not  liable  for  an 
escape.  This  case  is  referred  to  as  the  only 
authority  for  the  position,  in  books  *of  [*31iS 
practice.  It  is  a  mere  dictum  of  Holt,  J. ,  not 
called  for  in  the  decision  of  the  case,  nor  war- 
ranted by  the  authority  cited.  In  the  report 
of  the  same  case,  in  Ld.  Raym.,  775,  no  notice 
is  taken  of  any  such  decision. 

If  amendable,  the  sheriff  cannot  take  ad- 
vantage of  the  error.  The  case  of  Bissell  v. 
Kip,  5  Johns.,  100,  settles  the  rule,  "that  the 
sheriff  sued  for  an  escape  cannot  take  advan- 
tage of  error  it  the  process."  The  case  is  also 
conclusive  to  show  that  there  is  no  material 
variance  between  the  declaration  and  ca.  sa. 
as  to  the  test  ;  for  we  do  not  assume  to  set  out 
the  ca.  sa.  in  hcec  verba. 

Mr.  M.  Mitchell,  contra.  Several  cases  have 
been  decided,  in  which  variances,  less  material 
than  these,  were  holden  fatal  ;  as  where  the 
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declaration  stated  the  indorsement  to  be, 
"Levy,  £82  6«.  besides  poundage;"  and  the 
fi.fa.  in  evidence  was  indorsed  ;  "Levy,  £32 
6*.,  beside  costs  of  levying,  sheriff's  poundage, 
officer's  fees,  &c."  (2  Bl.,  1102.)  A  latitot 
was  declared  upon  as  being  in  trespass  ;  and 
the  one  produced  was  in  trespass,  ac  etiam  billce. 
This  was  holden  a  fatal  variance.  (Bull.  N.P., 
<J6.)  Sa  where  the  averment  was  of  a  re- 
covery of  damages,  for  not  performing  certain 
promises,  and  the  record  produced  was  of  a 
judgment  upon  a  count  on  a  single  promissory 
note.  (5  Esp.,  223.)  So,  where  the  declaration 
states  that  the  writ  issued  on  such  a  day,  it 
ought  to  be  proved  accordingly.  (Bull,  N.  P. , 
66.) 

The  ca.  sa.  being  tested  out  of  term,  is  void. 
In  2  Cai.,  63,  Kent  J. ,  says  :  "the  second  ob- 
jection to  this  fi.  fa.  that  it  bears  test  out  of 
term  is  equally  well  taken.  The  process,  for 
that  reason,  is  held  to  be  void,  and  the  party 
suing  it  out  cannot  take  advantage  of  it."  And 
in  2  Salk.,  700,  it  is  decided,  in  terms,  that  "if 
a  writ  of  execution  bear  test  out  of  term,  the 
sheriff  is  justifiable,  and  yet  shall  not  be  liable 
to  an  action  of  escape  ;  for  it  is  a  void  writ." 
The  same  doctrine  is  supported  by  the  follow- 
ing authorities:  Cro.  Eliz.,  467  ;  1  Saund.,  39; 
2  Bac.  Abr..  Execution,  C,  lb.,  Sheriff;  1  Sell., 
551. 

313*]  *WOODWORTH,  J.  The  execution, 
though  tested  out  of  term,  is  not  void,  but 
voidable,  and  may  be  amended.  Cramer  v.  Van 
Alslyne,  9  Johns.,  386.  It  is  equally  clear  it  is 
amendable  by  inserting  the  word  "omitted."  (5 
Johns.,  1.)  Besides,  the  variance  is  only  mat- 
ter of  form.  (Doug.,  183.)  I  might 'apply 
what  was  said  by  Buller,  J.,  in  Kingv.  Pippet, 
1  T.  R,  239:  "It  is  impossible  for  any  per- 
son to  read  this  part  of  the  declaration  without 
knowing  what  it  should  be." 

In  BisseU  v.  Kip,  5  Johns.,  100,  the  question 
of  variance  between  the  execution  and  the 
judgment  was  considered.  The  rule  appears 
to  be  settled  that  the  sheriff,  who  is  sued  for 
an  escape,  cannot  take  advantage  of  error  in 
the  process,  to  deliver  himself  from  the  action 
for  the  escape.  The  erroneous  process  was  a 
sufficient  warrant  for  him.  It  stands  good 
until  reversed.  No  person  can  avoid  it,  for 
error,  but  he  who  is  a  party  or  privy  to  the 
record.  It  is  not  examinable  in  this  collateral 
action. 

The  execution  is  not  set  out,  in  hcec  verba. 
The  plaintiff  is  not  bound  to  prove  immaterial 
matter,  unless  set  out,  in  this  manner,  in  his 
pleadings.  The  declaration  states  the  sub- 
stance of  the  ca.  sa.  only.  It  was,  therefore, 
admissible,  under  the  pleadings.  The  indorse- 
ment on  the  writ  need  not  be  stated  in  the 
declaration.  It  is  surplusage.  The  ca.  sa. 
produced,  agreed,  substantially,  with  the 
pleading. 

The  plaintiff  is  entitled  to  judgment. 

SUTHERLAND,  J.  The  error  in  the  teste 
day  of  the  execution  did  not  render  it  void, 
but  voidable  only.  Leave  would  have  been 
given  to  amend  it,  upon  application  (Cramer 
v.  Van  Alxtyne,  9  Johns.,  386) ;  and  it  is  per- 
fectly well  settled  that  a  sheriff  is  not  war- 
rantable in  suffering  an  escape  under  such  an 
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execution.  It  is  good  until  set  aside,  which 
can  only  be  done  on  the  application  of  the  de- 
fendant in  the  execution.  (Bisse.U  v.  Kip,  5 
Johns.,  100,  opinion  of  Kent,  Ch.  J.) 

The  ground  of  variance  is  equally  untenable. 
The  plaintiff  did  not  undertake  to  set  out  the 
execution,  in  hcec  verba,  but  only  its  substance  ; 
and  there  is  no  material  difference  between  the 
execution  set  out  in  the  declaration,  and  that 
•produced  at  the  trial.  The  case  of  [*314 
Bissett  v.  Kip  is  equally  decisive  upon  this 
point  also.  I  concur  in  the  opinion  that  the 
indorsement  is  mere  surplusage. 

SAVAGE,  Ch.  J.,  dissented.  He  agreed  that 
the  objection  for  variance  was  not  tenable. 
He  said  the  other  objection,  that  the  ca.  sa  is 
void,  being  tested  out  of  term,  and  that,  there- 
fore, the  plaintiff  in  this  cause,  a  party  to  the 
writ,  cannot  take  advantage  of  it,  depends 
upon  the  question  whether  it  is  to  be  consid- 
ered void,  or  voidable  only,  on  account  of  this 
irregularity.  If  void,  the  sheriff  had  no  right 
to  arrest  voris  ;  and  of  course  is  not  liable  for 
permitting  him  to  escape.  If  voidable  only, 
he  ought  to  have  kept  the  defendant  in  cus- 
tody ;  for  the  execution  would,  notwithstand- 
ing, justify  him.  In  Simonds  v.  Catlin,  2  Cai., 
63,  afi.fa.  was  issued  and  tested  out  of  term  ; 
and  the  court  say,  "the  process  for  that  reason, 
is  held  to  be  void,  and  the  party  suing  it  out 
cannot  take  advantage  of  it,  although  it  may 
justify  the  sheriff."  In  Bunn  v.  Thomas,  2 
Johns.,  190,  and  Burk  v.  Barnard,  4  Id.,  309, 
the  court  refused  to  amend  writs  of  capias  ad 
respondendum,  so  tested  that  a  term  and  more 
intervened  between  the  test  and  return.  True, 
in  Shirley  v.  Wright,  2  Ld.  Raym.,  775.  a  dis- 
tinction is  taken,  in  this  respect,  between  mesne 
and  final  process.  The  process  in  that  case, 
which  was  final,  was  both  tested  and  return- 
able in  term.  This  was  holden  well,  though 
one  full  term  intervened  between  the  test  and 
return  ;  and  it  was  said  that,  in  the  case  of 
mesne  process,  it  would  be  oppression  to  keep 
the  body  in  prison  till  so  long  a  return,  with- 
out an  opportunity  to  make  a  defense  to  the 
action  ;  whereas,  upon  final  process,  the  body 
ought  to  be  imprisoned  till  satisfaction.  But, 
in  a  note  to  the  same  case,  in  2  Salk.,  700,  it  is 
added  that  Ch.  J.  Holt  said  that  had  it  been 
tested  out  of  term,  it  would  have  been  void, 
and  the  sheriff  shall  not  be  liable  to  an  action 
of  escape,  though  he  would  be  justifiable.  To 
the  same  effect  is  the  report  of  this  case,  in 
Holt,  761,  and  7  Mod.,  29.  In  Gordon  v.  Val- 
entine, 16  Johns.,  145,  the  execution  was  tested 
properly  upon  its  face,  though,  being  issued 
*in  term,  it  was  improperly  tested  as  of  [*3 15 
a  day  in  the  term  preceding.  The  court  say 
the  test  of  the  writ  is  irregular,  and  that  the 
plaintiff  may  amend.  Carty  v.  Ashly,  2  Bl., 
918,  has  been  cited,  where  the  court  amended 
a  wrong  test  of  a  capias  in  the  Court  of  C.  B. 
The  objection  in  that  case  was,  that  there  were 
not  15  days  between  the  test  and  return — not 
that  the  writ  was  tested  out  of  term.  Indeed, 
the  question  whether  we  should  amend  this 
mistake,  on  motion,  is  upon  authority,  by  no 
means  clear  of  difficulty.  But  we  are  asked 
to  go  further — to  consider  this  writ  as  good, 
at  all  events,  as  perfect  in  form  and  substance, 
without  regard  to  that  discretion  which  it 
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might  become  us  to  exercise  on  a  summary 
.application  to  amend  it.  In  Simons  v.  Catlin 
the  court  said  that  if  the  case  of  an  execution, 
tested  out  of  term,  be  within  the  reach  of  an 
amendment,  yet  this  must  always  be  a  matter 
-of  sound  discretion  ;  and  they  declared  that 
•case  to  be  one  in  which  they  should  incline  not 
to  grant  an  amendment.  Till  an  amendment 
is  granted,  however,  they  do  not  hesitate  in 
saying  that  the  plaintiff  can  derive  no  advan- 
tage from  the  execution.  In  this  they  are  sus- 
tained by  the  opinion  of  Ld.  Holt,  as  reported 
in  2  Salk.,  Holt  and  7  Mod. 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  ca.  sa.  being  tested  out  of  term,  was 
void,  and  no  justification  to  the  sheriff,  for 
imprisoning  Voris  ;  and  that  the  defendant  is 
•entitled  to  judgment. 

Judgment  for  tlie  plaintiff, 

Cited  in— 5  Cow.,  181;  8  Wend.,  547;  12  Wend.,  97; 
16  Wend.,  579 ;  19  Wend.,  190 ;  3  Barb.  Ch.,  190 ;  7  N. 
Y..  199 ;  44  N.  Y.,  165 ;  21  Hun,  353 ;  6  How.  Pr.,  75 ;  1 
Abb.  Pr.,  434 ;  28  Cal.,  286. 


516*]     *WYMAN  v.  MITCHELL. 

Plea  of  Discharge  under  Insolvent  Act — Aver- 
ments Necessary  to  Show  Jurisdiction — In  Ac- 
tion on  Judgment  what  Plaintiff  may  show  to 
Avoid  Operation  of  Insolvent's  Discharge — 
Pleading — Judgment  not  a  Contract — Effect 
of  Demurrer. 

The  plea  of  an  insolvent  discharge,  under  the  Act 
of  Apr.  12, 1813  (sess.  36,  ch.  38 ;  1  R.  L.,  460),  must 
•expressly  aver  that  the  defendant,  at  the  time  he 
applied  for  the  dischai-ge,  was  an  inhabitant  of  the 
•county  in  which  his  application  was  made. 

This  is  essential,  in  order  to  give  the  judge  juris- 
diction. 

The  want  of  proper  averments  to  give  jurisdic- 
tion, cannot  be  supplied  by  the  recital  in  the  dis- 
charge ; 

For  the  presumption,  that  the  judge  did  his  duty, 
«nd  required  those  things  to  be  done  which  should 
be  done,  does  not  arise  till  after  jurisdiction  is  suf- 
ficiently alleged. 

In  an  action  on  a  judgment  rendered  in  this  court, 
the  plaintiff  is  not  estopped  to  show  that  the  judg- 
ment here  was  rendered  on  another  judgment,  in  a 
neighboring  State,  which  latter  judgment  was  rend- 
-ered  on  a  contract  made,  and  to  be  performed  there, 
before  the  passage  of  our  Insolvent  Law  ;  and  thus 
to  avoid  the  operation  of  a  discharge  under  that 
law  which  is  pleaded  here  to  an  action  on  the  last 
judgment. 

A  replication,  setting  out  these  facts,  is  not  a  de- 
parture, though,  the  judgment,  as  declared  on,  pur- 
ports to  have  been  upon  promises ; 

Nor  is  the  plaintiff,  for  that  reason,  estopped  to 
•deny  that  it  is,  in  fact,  upon  a  judgment. 

A  replication,  which  supports  and  fortifies  the  dec- 
laration, is  not  a  departure. 

A  contract  made  before  the  Act  of  Apr.  12, 1813, 
is  not  affected  by  a  discharge  under  that  Act : 

Nor  is  a  contract  made,  and  to  be  performed  in 
-another  State,  though  made  subsequent  to  the  Act. 

A  judgment  is  in  no  sense  a  contract  or  agreement 
between  the  parties : 

It  is  merely  evidence  of  a  pre-existing  debt  or 
•duty,  obligation  or  agreement. 

On  demurrer,  the  one  who  commits  the  first 
fault  in  pleading,  shall  have  judgment  against  him. 

Citations— 1  Johns.,  91 ;  7  Johns.,  75 ;  20  Johns.,  208, 
210;  19  Johns.,  153, 162  ;  1  Chit..  618,  621 :  1  Cai.,  461 ; 
7  Cranch,  481;  16  Johns.,  233;  17  Johns.,  108;  4 
Wheat.,  123. 


NOTE  —State  insolvent  laws— Their  constitutional- 
4t\i  and  effect.  See  Hicks  v.  Brown,  12  Johns.,  142 ; 
Van  Raugh,  v.  Van  Arsdaln,  3  Cai.,  154,  notes. 


DEBT,  on  a  judgment  of  this  court  for 
$518.68,  of  Aug.  Term,  181B,  upon  prom- 
ises. Plea,  that  the  defendant,  Oct.  17,  1817, 
at  Rensselaerville.  in  the  County  of  Albany, 
being  then  and  there  an  insolvent  debtor,  &c., 
did,  &c.,  petition  A.  Moore,  First  Judge  of 
said  county,  &c.,  and  Dec.  30,  1817,  was  dis- 
charged under  the  Insolvent  Act  of  this  State 
passed  Apr.  12,  1813.  The  discharge  recited 
that  the  defendant,  of  the  City  of  Albany,  &c., 
presented  his  petition,  &c.  Replication,  that 
the  judgment  declared  on  was  rendered  upon 
a  judgment  obtained  on  the  3d  Tuesday  of 
Nov.,  1814.  for  $672.95,  damages,  and  $28.65, 
costs,  in  the  Circuit  Court  of  C.  P.,  held  in 
Portland,  in  the  County  of  Cumberland,  in 
that  part  of  the  Commonwealth  of  Mass.,  which 
is  now  the  State  of  Me.,  which  last  judgment 
was  rendered  upon  certain  notes  in  writing, 
promises  or  assumptions,  made  by  the  defend- 
ant to  the  plaintiff  in  Me.,  two  of  which  said 
notes  in  writing,  promises  or  assumptions, 
were  made  Mar.  25.  1813,  and  the  other,  Mar. 
13,  1813  ;  all  of  which  notes  were  to  have  been 
paid,  &c.,  at  Me. 

General  demurrer,  and  joinder. 

*Mr.  Esleeck,  in  support  of  the  de-  [*3 1 7 
murrer  : 

1.  The  replication  does  not  show  the  im- 
mediate debt  for  which  this  action  is  brought 
to  have  existed  previous  to  Apr.  12,  181-3.  "By 
the    judgment    here,  the    original  debt  was 
merged  so  that  no  action  could  be  maintained 
upon  it  (1  Ch.  PI.,  94  to  96,  and  the  cases  there 
cited)  ;  nor  can  the  original  indebtedness  be 
inquired  into  for  any  purpose.  Both  judgments 
were    subsequent    to    the   Statute ;     and  the 
plaintiff  might  as  well  go  back  to  the  consid- 
eration of  the  notes  as  the  ground  of  the  judg 
ments.     By  obtaining  judgment,  the  plaintiff 
has  acquired  greater  power  over  the  person 
and  property  of  the  defendant ;  of  which  he 
ought  not  to  be  deprived.     The   plaintiff  is 
estopped    by  the  judgment,  to  say  that  the 
original  indebtedness  was  previous  to  the  Act. 
(In  the  matter  of    Wendell,  19  Johns.,  153; 
Mather  v.  Bush,  16  Id.,  233.)    In  applying  for 
his  discharge,  the  defendant  must  have  inven- 
toried the  judgment,  as  the  only  existing  debt, 
against  which  the  discharge  was  to  operate. 
In  the  cases  cited,  the  time  of  the  original 
contract  appeared  upon   the  record,  beyond 
which,  the  court  will  not  inquire.     The  nature 
of  these  contracts  in  this  case  is  not  shown, 
nor  when  they  were  to  be  performed.     What 
the  notes  were,  does  not  appear.     They  might 
have  been  contingent  or  uncertain  contracts, 
which  could  not  have  been,  from  their  very 
nature,  affected  by  the  discharge,  till  reduced 
to  certainty  by  the  verdict  of  a  jury.     Again  ; 
the  time  from  which  the  Act  was  to  take  effect, 
not  being  mentioned,  it  relates  to  the  com- 
mencement of  the  session,  and  thus  overreaches 
the  time  of  the  contract. 

The  judgment  here  purports  to  have  been 
upon  promises.  The  plaintiff  is,  therefore, 
estopped  to  say  it  is  on  the  Maine  judgment. 
An  implied  promise  cannot  be  raised  on  a 
judgment  or  specialty.  (1  Ch.  PL,  95  to  96.) 

2.  The  replication  is  a  departure.     The  dec- 
laration alleges  a  judgment  upon  promises. 
The  replication  is  grounded  on  a  judgment  for 
another  cause.     Assumpsit  cannot  be  rnain- 


OOWEN  1. 


N.  Y.  R.,  7. 


34 


817 


SUPREME  COURT,  STATB  OF  NEW  YORK. 


182S 


tained  on  the  judgment  of  a  neighboring  State. 
(Andreu>»\.  Montgomery,  19  Johns.,  162;  7Cr., 
481.)  Besides,  the  judgment  declared  on  is 
for  $518.68;  the  judgment  in  Me.,  is  alleged 
to  be  for  more,  without  showing  any  part  of  it 
paid.  (1  Ch.  PL,  618  ;  2  Saund.,  84  a,  n.  1, 
and  cases  there  cited.) 

Mr.  J.  Paine,  contra: 

1.  The  discharge  is  void  as  against  the  orig- 
inal foundation  of  this  action,  into  which  we 
31 8*J  have  a.*right  to  inquire.  This  was  the 
note  given  in  Me.  The  recovery  of  the  judg- 
ments does  not  vary  the  case.  In  the  matter 
of  Wendell,  19  Johns.,  153,  the  judgment 
was  in  1816,  on  a  note  in  1812  ;  the  discharge 
was  in  1817.  The  court  looked  beyond  the 
judgment  to  the  contract  upon  which  it  was 
rendered.  In  Mather  v.  Bush,  16  Johns.,  233, 
and  Hosevellv.  Ceora,  17  Johns.,  108,  this  court 
expressly  admit  that  our  Insolvent  Laws  are 
void  as  to  all  contracts  except  those  made  in 
this  State,  during  the  operation  of  the  law 
under  which  the  discharge  is  granted.  The 
court,  then,  need  not  go  back  beyond  the  judg- 
ment in  Me.,  to  see  that  the  discharge  can  have 
no  effect.  But  they  will  not  feel  themselves  con- 
fined to  that  judgment.  They  will  look  to  the 
contracts.  No  matter  when  these  were  to  be 
performed.  The  time  of  making,  or  whether 
made  and  to  be  executed  without  the  State, 
is  alone  material.  (Sturges  v.  Crownimhteld,  4 
Wh.,  122;  M'MManv.  M'Neil,  Id.,  209;  Mather 
v.  Bush,  19  Johns.,  233  ;  Rozevdt  v.  Cebra.  17 
Johns.,  118  ;  Bank  of  Penn.  v.  Smith,  6  Wh., 
131. 

The  plea  does  not  give  the  judge  jurisdic- 
tion. The  Act  (1  R.  L.,  461)  requires  the 
debtor  to  apply  in  the  county  of  which  he  is 
an  inhabitant.  This  should  have  been  averred 
expressly,  as  a  fact  existing,  at  the  time  of 
presenting  the  petition.  (Rosevelt  v.  Kellogg, 
20  Johns.,  210.)  The  words  of  the  plea,  "be- 
ing then  and  there  an  insolvent  debtor,"  do 
not  extend  to  his  inhabitancy,  nor  does  this 
follow  from  his  being  mentioned  in  the  dis- 
charge as  of  the  City  of  Albany.  Besides,  these 
are  not  averments,  and  cannot  be  traversed  as 
such. 

The  replication  is  not  a  departure — which 
is,  where  a  party  quits,  or  departs  from  the 
cause  or  defense,  which  he  has  first  made,  and 
has  recourse  to  another.  (1  Ch.  PL,  618.)  Mat- 
ter which  maintains  or  fortifies  the  declaration 
or  plea,  is  not  a  departure.  A  full  illustration 
of  this  doctrine  will  be  found  in  2  Saund.,  84, 
n.  1. 

WOODWORTH,  J.  The  defendant's  plea  does 
not  state  enough  to  give  the  judge  jurisdiction. 
The  Act  requires  application  to  be  made  in 
the  county  of  which  the  person  applying  is  an 
inhabitant.  The  plea  alleges  that  the  defend- 
ant, at  Rensselaerville,  in  the  County  of  Al- 
bany, was  an  insolvent  debtor,  within  the 
meaning  of  the  Act.  There  is  no  averment 
that  he  was  an  inhabitant.  The  rule  is,  that 
319*]  *the  defendant  must  show,  affirma- 
tively, that  the  officer  had  jurisdiction.  The 
want  of  a  proper  averment  cannot  be  supplied 
by  the  discharge  itself.  The  presumption  that 
the  judge  did  his  duty,  and  required  those 
things  to  be  done  which  were  necessary,  does 
not  arise  until  after  jurisdiction  is  sufficiently 
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alleged.  (1  Johns.,  91  ;  7  Johns.,  75  ;  20- 
Johns.,  210.)  This  objection,  however,  would 
probably  be  removed,  if  the  defendant  is  al- 
lowed to  amend.  The  facts  stated  in  the  repli- 
cation show  that  the  contract,  on  which  the 
judgments  were  rendered,  was  made  prior  to 
the  passing  of  the  Act  under  which  the  de- 
fendant was  discharged.  It  cannot  be  suc- 
scessfully  contended  that  the  plaintiff  is  es- 
topped from  provingthe  origin  of  his  demand, 
because  it  is  reduced  to  a  judgment.  The 
doctrine  of  merger  is  unconnected  with  the 
question.  In  the  matter  of  Wendell,  19  Johns., 
153,  judgment  was  rendered  against  the  insolv- 
ent in  1816  on  a  note  given  in  1812.  The  dis- 
charge was  in  1817.  In  this  case,  the  simple 
contract  was  merged  ;  yet  the  court  do  not 
consider  the  judgment  as  fixing  the  time  when 
the  cause  of  action  accrued,-  so  as  to  give 
effect  to  the  discharge, but  that  the  contract  was 
made  when  the  note  was  given.  It  was,  then, 
competent  for  the  plaintiff  to  show  that  the 
original  demand  was  prior  to  the  passing  of 
the  Act.  The  replication  setting  out  these  facts, 
is  not  a  departure  from  the  cause  of  action  in 
the  declaration,  but  matter  which  maintains 
and  fortifies  it.  (1  Chit.,  618,  621.) 

It  is  objected,  however,  that  there  is  a  de- 
parture, because  the  judgment  declared  on  is 
alleged  to  have  been  rendered  for  the  non- 
performance  of  promises  and  undertakings  ; 
that  the  judgment,  set  out  in  the  replication, 
will  not  support  an  action  of  cusumpsit.  and 
consequently  cannot  be  the  ground  of  the 
judgment  on  which  the  defendant  is  prose- 
cuted. In  Hitchcock  v.  Fitch,  1  Cai.,  461,  tbi& 
court  held  that  a  judgment  rendered  in  the 
Supreme  Court  of  Vt.,  was  to  be  considered 
in  the  light  of  a  foreign  judgment ;  and  wa& 
only  prima facie  evidence  of  the  demand.  In 
Andrews  v .  Montgomery ,  19  Johns.,  162,  it  was- 
held  that  assumpsit  would  not  lie  on  a  judg- 
ment obtained  in  a  sister  State.  This  last  case 
was  governed  by  that  of  Miles  v.  Duryee.  7  Cr., 
*481,  in  which  an  exposition  was  given  [*32O- 
of  the  constitutional  provision  respecting  the 
public  acts,  records  and  judicial  proceedings 
of  the  several  States.  Previous  to  the  case  of 
Andrews  v.  Montgomery  it  is  believed  that  the 
profession,  in  declaring  on  judgments  of  other 
States,  treated  them  as  foreign  judgments,  on 
which  assumpsit  would  lie,  notwithstanding  the 
decision  in  7  Cr.,  which  does  riot  appear  to- 
have  been  drawn  in  question  or  acted  upon 
here  until  the  case  of  Andrews  v.  Montgomery. 
This  may  serve  to  explain  why  assumpsit  wa» 
brought  on  the  first  judgment.  The  defend- 
ant might  have  defended  himself  on  that 
ground  ;  but  his  misapprehension  of  the  law, 
as  to  the  effect  of  a  judgment  in  another  State,, 
cannot, by  any  rule  with  which  I  am  acquainted, 
prevent  the  plaintiff  from  alleging,  that  in  fact 
the  judgment  here  was  founded  on  the  judgment 
of  another  State.  The  inquiry  is  not  whether 
the  judgment  in  Mass,  will  support  assumpsit, 
but  whether  the  plaintiff  prosecuted  and  re- 
covered on  it  here,  in  that  form  of  action. 
That  he  did,  I  thing,  is  admitted  by  the  de- 
murrer. The  notes  on  which  the  first  judg- 
ment was  obtained,  were  prior  to  the  Insolv- 
ent Act  of  Apr.  12,  1813 ;  and  consequently, 
a  discharge,  under  that  Act,  does  not  dis- 
charge the  debt  in  question,  the  Act  being  so 
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far  unconstitutional  and  void,  as  impairing 
the  obligation  of  contracts.  (Mather  v.  Bush, 
15  Johns.,  233;  Roosevelt  v.  Uebra,  17  Johns., 
108  ;  4  Wh.,  122.)  The  plaintiff  is  entitled  to 
judgment. 

SUTHERLAND,  J.  The  principal  question 
which  arises  in  the  case  is,  whether  the  plaint- 
iff is  at  liberty  to  trace  back  the  judgment 
upon  which  the  suit  is  immediately  brought, 
through  the  judgment  obtained  in  Mass.,  to 
the  original  notes  or  contracts  upon  which  that 
judgment  was  founded ;  or,  in  other  words, 
whether  those  notes  are,  for  the  purposes  of  the 
present  question,  the  contracts  upon  which 
this  suit  is  brought.  If  they  are,  then,  having 
been  made  before  the  passage  of  the  Act  under 
which  the  defendant  was  discharged,  his  dis- 
charge will  not  affect  the  plaintiff's  right  of 
action,  even  if  the  notes  had  been  made  and 
were  payable  in  this  State.  But  they  were 
321*]  made  and  were  payable  in  *another 
State,  which  would  take  them  out  of  the  oper- 
ation of  the  discharge,  though  they  had  been 
made  after  the  passing  of  the  Act.  The  orig- 
inal undertaking  of  the  defendant  was,  un- 
doubtedly, so  merged  in  the  judgment,  that  no 
suit  could  be  maintained  upon  it.  But  I  see 
no  objection,  in  principle,  to  permitting  an 
inquiry  into  the  time  of  making  the  agree- 
ment, or  contract,  upon  which  the  first  judg- 
ment was  founded,  for  the  purpose  of  taking 
the  case  out  of  the  operation  of  the  defend- 
ant's discharge. 

It  is  the  settled  law  of  this  land,  that  a  dis- 
charge under  our  Insolvent  Act  operates  upon 
all  contracts  made  between  citizens  of  this 
State  subsequent  to  the  passing  of  the  Act. 
The  discharge  is,  in  such  a  case,  held  not  to 
violate  the  obligation  of  contracts  ;  because, 
being  made  after  the  law,  the  parties  are  pre- 
sumed to  have  had  reference  to  the  law,  and 
impliedly,  to  have  made  it  a  part  of  the  con- 
tract. Now  a  judgment  is,  in  no  sense,  a 
contract  or  agreement  between  the  parties.  It 
is  only  evidence  of  a  pre-existing  duty,  obliga- 
tion or  agreement ;  and  the  reason  upon  which 
the  validity  of  a  discharge  is  sustained,  can 
have  no  application  to  a  debt  arising  upon  a 
judgment  obtained  subsequent  to  the  passing 
of  the  Act,  when  the  agreement,  which  was 
the  foundation  of  the  judgment,  was  made 
anterior  to  the  Act.  But,  it  may  be  asked, 
where  are  we  to  stop  in  this  inquiry  into  the 
foundation  of  the  judgment?  Are  we  to  go 
back  into  the  original  consideration  of  the 
first  contract,  however  remote  it  may  be,  and 
notwithstanding  it  may  have  been  followed  by 
a  subsequent  agreement  between  the  parties  ? 
I  answer,  no.  We  are  to  go  no  farther  back 
than  until  we  come  to  a  contract  or  agree- 
ment between  the  parties.  At  this  point,  then, 
the  inquiry  arises,  was  the  Insolvent  Law  then 
in  force  ?  If  so,  in  legal  contemplation,  it 
was  a  part  of  the  contract  and  a  discharge 
under  it  may  operate  upon  the  contract,  with- 
out impairing  its  obligation. 

There  is  no  force  in  the  objection  that  the 
replication  is  a  departure  from  the  declaration. 
It  sets  up  no  new  cause  of  action,  inconsistent 
with  that  originally  stated.  On  the  contrary, 
the  new  matter  is  merely  explanatory  of  the 
322*]  declaration,  *and  tending  to  fortify 
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and  support  it.  (2  Saund.,  84  a,  n.  1;  1  Ch. 
PI.,  621.)  But  if  the  replication  were  bad, 
still  the  plaintiff  would  be  entitled  to  judg- 
ment; for  the  defendant's  plea  is  clearly  so, 
in  as  much  as  it  does  not  aver  that  he  was  an 
inhabitant  of  the  County  of  Albany  at  the 
time  of  applying  for  his  discharge.  This  was 
necessary  to  give  the  judge  jurisdiction,  and 
is  indispensably  necessary  to  be  stated.  (Ser- 
vice v.Heermance,  1  Johns.,  91 ;  Frary  v.Dakin, 
7  Johns.,  75;  Roosevelt  v.  Kettogg,  20  Johns., 
208.) 

SAVAGE,  Ch.  J.,  concurred. 
Judgment  for  tJie  plaintiff. 

Cited  in— 3  Cow.,  151;  6  Cow.,  237;  2  Wend..  459;  8 
Wend.,  248,  330;  12  Wend.,  104;  16  Wend.,  38;  3  Paige, 
344;  3  N.  Y.,  220;  4  N.  Y.,  279;  50  N.  Y.,  180;  3  Barb., 
317,434,448;  23  How.  Pr.,  510;  37  How.  Pr.,  456;  14 
Abb.  Pr.,  150,  450,  n.;  2  Hall,  193;  9  Bos.,  588;  2  Leg. 
Obs.,  296;  6  How.  (U.  S.).  328;  2  Bin..  249;  33  Cal.,  536; 
21  Ind.,  148. 


LOCKWOOD,  Sheriff, 

v. 
BULL   AND  EAGER. 

Conversions-Levy  by  Sheriff— Receipt  for  Prop- 
erty by  Debtor  and  Third  Party — Left  in 
Debtor's  Hands — Property  taken  by  Another 
Claimant — Conversion — Demand  and  Refusal 
— Forms  of  Action — Consideration — Property 
of  Sheriff  in  Goods  Levied  on. 

A  sheriff  having:,  by  execution,  levied  on  the 
goods  of  B.,  took  a  receipt  therefor,  from  B.  and  E., 
by  which  they  promised  to  redeliver  them  on  de- 
mand, and  they  were  left  onlB.'s  premises.  On  the 
day  appointed  for  the  sale,  the  goods  were  redeliv- 
ered  to  the  sheriff;  but  he  was,  at  the  same  time, 
served  by  the  defendant  with  an  order  to  stay  pro- 
ceedings. After  some  dispute  about  the  effect  of 
the  order,  the  receiptors  finally  agreed  to  receive 
the  goods  again  on  the  terms  contained  in  the  re- 
ceipt, and  they  were  left  as  before.  The  sheriff  ap- 
pointed another  day  for  the  sale,  and  advertised  ac- 
cordingly: but  in  the  meantime,  the  goods  were 
removed  by  J.  (who  claimed  them  as  his  own),  with 
the  consent  and  in  the  presence  of  E.;  but  they  re- 
mained openly  in  the  county,  accessible  to  the 
sheriff.  He  demanded  them  of  the  receiptors,  who 
did  not  deliver  them.  Held,  that  this  was  a  conver- 
sion in  E.,  but  not  in  B. 

One  who  receives  goods  to  keep,  and  redeliver  to 
the  owner,  but  delivers  them  over  to  a  third  per- 
son, or  suffers  him  to  take  them,  is  guilty  of  a  con- 
version. 

Demand  and  refusal  are,  prima  facie,  evidence  of 
a  conversion,  but  may  be  repelled,  by  giving  any 
matter  in  evidence  which  shows  there  is  no  conver- 
sion. 

Though  assumpM  or  case  will  lie  against  a  bailee, 
yet  trover  may  also  be  brought,  if  a  conversion  can 
be  proved. 

In  an  action,  in  form,  ex  delicto,  one  may  be  found 
guilty  and  another  acquitted. 

The  election  of  actions,  by  a  bailor  against  a 
bailee,  in  several  kinds  of  bailment,  considered; 
with  the  effect  of  such  election  on  the  proof  to  sup- 
port or  defend  the  action  brought,  and  the  nature 
of  the  defense. 

The  delivery  to  another  of  property  levied  upon 
by  a  sheriff,  or  leaving;  it  under  his  control,  is  a  suf- 
ficient consideration  for  a  promise  to  redeliver  it  to 
the  sheriff. 

And  this,  whether  the  promise  be  written  or 
parol. 

The  sheriff  has  a  sufficient  property,  in  goods 
levied  upon  by  him,  to  maintain  trespass  or  trover, 
for  taking  them  away  or  converting  them. 

Citations— Yelv.,  178;  2  Salk.,655;  16  Johns.,  74:  1 
Chit.  PL.  74,  117,  150,  153,  155;  1  Maule  &  8.,  588;  7 
Johns.,  254;  4  D.  &  E.,  264;  3  Bac.  Trover,  G;  Bull. 
N.  P.,  4,  44, 48,  72;  6  Bac.,  606,  Trover,  G;  Peake,  189; 
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2  Saund..  47  e,  n.  1 ;  6  Bac.,  706,  707,  686;  2  Ld.  Ravm., 
913 -1)15;  6  Johns.,  195;  12  Johns.,  403;  1  Johns.  Cas., 
407;  8  Johns.,  445;  10  Johns.,  172,  176;  4  T.  K.,  264;  3 
East,  62.  70. 

rpROVER,  for  certain  articles  of  household 
_L  furniture,  farming  utensils,  and  books. 
Plea,  the  general  issue.  The  cause  was  tried 
at  the  Orange  Circuit,  Nov.  12,  1821,  before 
the  Hon.  A.  Spencer,  late  Chief  Justice. 
323*]  *The  plaintiff,  to  support  his  action, 
produced  Abijah  O.  Houghton,  one  of  the  act- 
ing deputies  of  the  plaintiff,  as  a  witness,  who 
testified  that  by  virtue  of  an  execution,  issued 
out  of  the  Court  of  C.  P.,  of  Orange  Co.,  for 
$1,332.17,  in  favor  of  one  Smith,  against  the 
defendant,  Bull,  the  witness,  Sept.  9,  1818, 
levied  on  the  goods  and  chattels  in  question, 
then  in  the  possession  of  Bull;  that  after  hav- 
ing made  the  levy  and  taken  an  inventory,  the 
defendants  executed  a  receipt,  annexed  to  the 
inventory,  dated  the  same  day,  in  the  words 
following:  "Whereas,  the  goods  and  chattels 
specified  in  the  above  inventory,  have  been 
levied  on  by  execution,  by  Thomas  S.  Lock- 
wood,  Sheriff  of  Orange  Co.,  and  left  in  the 
possession  of  us,  the  undersigned,  at  our  spe- 
cial instance  and  request;  in  consideration  of 
the  •  above,  we  do  engage  and  promise  that 
said  property  shall  be  forthcoming  whenever 
called  for  by  the  said  sheriff  or  any  of  his 
deputies."  Upon  the  execution  of  this  re- 
ceipt, the  witness  left  the  property,  and  adver- 
tised the  same  for  sale,  for  Friday,  Sept.  18, 
on  the  premises  of  Bull;  on  which  day  he 
went  there,  for  the  purpose  of  selling,  and  de- 
manded the  goods.  The  defendants  informed 
him  that  they  were  all  there.  Another  wit- 
ness proved  that  the  goods  were  there,  as  rep- 
resented by  the  defendants.  Eager  expressed 
an  unwillingness  to  stand  security  any  longer 
for  the  forthcoming  of  the  property,  and 
wished  to  be  relieved  from  his  responsibility 
— at  which  moment  Edward  N.  James,  who 
acted  as  Bull's  attorney,  served  an  order  on 
the  deputy,  under  the  hand  of  the  First  Judge 
of  the  Orange  C.  P.,  directing  a  stay  of  pro- 
ceedings under  the  execution;  and  after  con- 
siderable dispute  in  relation  to  the  effect  of 
the  order,  he  went  away  and  left  the  premises 
and  property.  On  the  Sunday  evening  of 
Sept.  20,  James  took  and  carried  away  from 
the  premises  a  part  of  the  property,  consisting 
of  a  clock,  bureau  and  table,  and  the  next 
morning  the  deputy  went  to  Bull's  for  the 
purpose  of  securing  the  property,  but  never 
did  repossess  himself  of  the  goods  in  question. 
After  being  there  a  short  time,  James  also 
came.  A  dispute  immediately  ensued  between 
James  and  the  deputy  about  the  property. 
324*]  James  *said  the  deputy  was  a  trespasser 
and  had  no  business  with  the  property,  as  long 
as  the  order  was  not  vacated.  During  the  dis- 
pute, James  and  the  defendants  often  con- 
ferred together,  and  the  defendants  at  length 
concluded  to  become  responsible  again  for  the 
forthcoming  of  the  property.  The  inventory 
and  receipt  were  shown  to  them  in  the  pres- 
ence of  James,  and  they  agreed  that  this  in- 
ventory and  their  undertaking  should  remain 
as  formerly;  and  that  they  would  continue 
responsible — in  consideration  of  which  under- 
taking, the  deputy  then  went  away,  and  a  few 
days  thereafter  advertised  the  property  for 
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sale,  as  before.  On  the  day  of  sale,  he  again 
attended  and  sold  all  he  could  find.  James 
and  the  defendants  were  also  present  at  the  sale; 
and  after  thus  selling,  he  presented  to  the  de- 
fendants the  inventory  and  receipt,  and  de- 
manded the  remainder  of  the  property,  which 
was  not  delivered,  having  been  removed  sev- 
eral days  before  by  James,  and  then  being  in 
his  possession.  A  short  time  after  the  sale,  in 
a  conversation  with  Eager  in  relation  to  his 
responsibility  for  the  property,  Eager  said  he 
did  not  care  a  fig  about  it,  for  he  was  indemni- 
fied. It  also  appeared  that  Eager  acknowl- 
edged that  James  had  indemnified  him.  The 
plaintiff  also  proved,  that  after  the  reassump- 
tion,  James  took  and  carried  away  the  most 
valuable  part  of  the  goods  and  chattels,  from 
off  the  premises,  in  the  presence  of,  and  with 
the  assent  and  knowledge  of  Eager.  It  was 
then  proved  that  the  goods  and  chattels  (except 
the  bureau,  clock  and  table),  which  were  de- 
manded, and  not  delivered  and  had  not  been 
sold,  were  worth  $576.77.  It  was  then  admit- 
ted, on  the  part  of  the  plaintiff,  that  the  prop- 
erty had,  ever  since  the  levy,  remained  in  the 
County  of  Orange;  th'at  it  was  taken  by  James, 
claiming  to  be  the  owner,  openly,  and  kept 
openly  a  short  distance  from  the  place  where 
the  levy  was  made,  with  the  full  knowledge  of 
the  deputy  sheriff,  and  has  been,  at  all  times, 
accessible  to  him.  A  verdict  was  taken  for 
the  plaintiff  for  $576.77,  subject  to  the  opinion 
of  the  court  on  the  above  case. 

*Mr.  Booth,  for  the  plaintiff.  The  [*325 
plaintiff  having  shown  property  in  himself, 
relies  on  the  demand  and  refusal,  as  legal  evi- 
dence of  a  conversion.  Even  if  there  had 
been  no  evidence  of  what  became  of  the  prop- 
erty, the  plaintiff  would  be  entitled  to  recover 
upon  this  evidence.  (Durett  v.  Mo&her,  8  Johns. , 
445;  Bristol  v.  Burt,  7  Johns..  254;  Hotchkiw 
v.  M'Vickar,  12  Johns,,  .407;  La  Place  v. 
Dupoix,  1  Johns.  Cas.,406.)  Again;  here  was 
an  actual  conversion,  by  surrendering  the 
property  to  James,  which  the  defendant  knew 
would  defeat  the  intended  sale,  and  subject  the 
sheriff  to  hazard  and  expense.  (Murray  v. 
Ogden,  10  Johns.,  172.)  Neither  James' acts, 
nor  the  sheriff's  knowledge  of  them,  form  any 
excuse  for  the  defendants.  The  fair  inference 
from  the  case  is,  that  the  defendants  were 
privy  to  the  designs  of  James,  and  acted  in 
concert  with  him.  There  is  reason  to  believe 
that  they  received  the  goods,  originally,  with 
the  design  of  favoring  his  claim. 

Mr.  Wi&ner,  contra. 

1.  There  was  no  consideration  for  the  second 
agreement  of    the    defendants.     The   goods 
were  at  the  -place,  according  to  the  first  un- 
dertaking; the  order  to  stay  proceedings  was 
served;  and  it  appears  from  the  case  that  the 
sheriff  never  repossessed  himself  of  the  goods, 
so  that  he  could  not  redeliver  them  to  the  de- 
fendants as  a  consideration  for  their  second 
undertaking. 

2.  The  plaintiff,  if  he  can  recover  at  all,  has 
mistaken  his  remedy.    The  action  should  have 
been  assumpsit.     The  basis  of  the  suit  was  the 
written  promise,  on  which   a&sumpsit  would 
clearly  have  lain.  Where  the  party  has  a  clear 
remedy,  it  is  against  the  policy  of  the  law  to 
allow  him  to  resort  to  a  doubtful  one.     This 
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case  is  not  distinguishable  from  Serjeant  v. 
Blunt.  There  the  defendant  received  the  goods 
for  sale  ;  and  thereby  assumed  to  obey  the 
plaintiff's  directions.  Resold  them  contrary  to 
orders  ;  and  the  judge  who  delivered  the  opin- 
ion of  the  court  says  (p.  70) :  "  if  every  depart- 
ure from  instructions  is  to  expose  a  man  to  an 
action  of  trover,  I  should  consider  it  as  intro- 
ducing a  new  rule,  which  might  operate  inju- 
riously. There  is  no  need  of  this  refinement. 
An  action  on  the  case  is  well  calculated  to 
redress  any  injury  arising  from  a  breach  of 
instructions."  To  maintain  trover,  the  act 
must  be  tortious.  Bull  cannot  be  liable,  for  no 
tortious  act  is  shown  on  his  part.  He  received 
326*]*and  assumed  with  Eager  to  return  the 
goods,  but  they  were  out  of  his  possession 
when  the  demand  was  made.  They  were  re- 
moved without  his  interference,  directly  or 
indirectly.  No  tortious  act  of  Eager  is  shown. 
The  goods  were  merely  removed  in  his  pres- 
ence, and  he  did  not  object  to  it.  Indeed,  he 
had  no  authority  to  object,  after  having  sur- 
rendered the  goods  to  the  sheriff  on  the  18th. 
Not  being  redelivered,  he  had  no  longer  any 
control  over  them.  No  conversion  is  shown. 
The  plaintiff's  right,  derived  from  a  levy 
under  the  fi.fa.,  could  not  be  changed  while 
the  goods  remained  in  the  county,  openly,  with 
his  knowledge,  and  at  all  times  accessible  to 
him.  To  show  a  conversion,  ex  vi  termini, 
implies  that  some  change  must  be  shown  in 
the  property  of  the  goods.  In  the  case  of  Syeds 
v.  Hay,  4  T.  R.,  264,  which  goes  farthest  to 
maintain  the  action,  Buller,  J.,  says  :  "  If  a 
person  take  my  horse  to  ride,  and  leave  him  at 
an  inn,  that  is  a  conversion  ;  for  though  I  may 
have  my  horse  on  sending  for  him,  and  paying 
for  the  keeping  of  him,  yet  it  brings  a  charge 
upon  me.  So  has  the  defendant,  by  putting 
these  goods  into  the  custody  of  the  wharfinger, 
brought  a  charge  on  the  plaintiff."  It  will  be 
seen,  by  a  subsequent  part  of  the  opinion,  that 
the  wharfage  became  due  by  the  delivery. 

3.  The  damages  are  too  high.  It  is  evident, 
from  the  case,  that  they  are  for  the  value  of 
the  goods,  excepting  the  bureau,  clock  and 
table  (which  had  been  taken  away  by  James, 
before  the  second  agreement),  and  such  arti- 
cles as  were  sold  by  the  sheriff.  Of  the  articles 
which  James  took  and  carried  away,  a  part 
only  were  removed  in  the  presence  of  Eager, 
or  with  his  assent  or  knowledge.  How  many 
were  taken  by  James  privately,  or  by  others,  is 
unknown. 

Mr.  Booth,  in  reply.  The  defendants  now 
say,  what  they  should  have  alleged  only  at  the 
time  of  the  reassumption.  By  the  reassump- 
tion,  they  adopted  the  receipt,  which  contains 
an  acknowledgment  of  the  property  being  in 
them.  It  is  said  the  sheriff  could  not  deliver 
possession.  But,  on  the  22d,  the  sheriff  was  at 
the  premises,  and  fully  resumed  his  possession 
of  all  the  property,  except  the  three  articles 
taken  away  by  James.  All  the  residue  of  the 
property  was  present.  All  opposition,  at 
327*]  *length,  ceased  ;  and  all  parties  con- 
curred in  renewing  the  assumption.  By  this, 
the  order  to  stay  proceedings  was  waived  ;  and 
the  property  was  left  in  the  hands  of  the  de- 
fendants. 

Trover  is  the  proper  action.  The  safe  keep- 
ing of  the  property,  and  having  it  in  readiness 
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for  the  sheriff,  was  the  only  object.  This 
object  the  defendants  have  altogether  departed 
from  and  violated.  They  are  not  complained 
of  for  doing  their  duty  negligently.  They  have 
violated  their  whole  duty  ;  and  the  case  is 
most  palpably  distinguishable  from  that  of 
Serjeant  v.  Blunt,  where  the  defendant  had 
express  authority  to  sell.  The  complaint  was, 
"  that  he  sold  for  a  less  sum,  and  thus  violated 
his  orders,"  as  was  observed  by  the  Chief  Jus- 
tice. There  was  a  permission  to  do  the  act.  In 
the  present  case,  if  the  defendants  can  be 
deemed,  in  judgment  of  law,  to  have  acted  at 
all  in  parting  with  the  possession  of  the  prop- 
erty, their  act  must  be  considered  tortious. 
"  The  defendants  come  with  an  ill  grace  to 
turn  the  plaintiff  round  to  another  form  of 
action,  which  may  better  accommodate  their 
own  views.  It  is  a  sound  rule  that  no  man 
shall  found  any  claim  or  defense  upon  his  own 
iniquity."  Vide  Murray  v.  Burling,  10  Johns., 
176,  per  Our.  In  Syeds  v.  Hay,  4  T.  R.,  264, 
Ld.  Kenyon  says  :  "  If  no  wharfage  be  due,  of 
which  there  is  not  satisfactory  evidence,  I 
think  this  action  may  be  maintained  against 
the  defendant." 

Mr.  Bull  is  chargeable  with  a  conversion. 
The  property,  originally  his  when  levied  on, 
was  delivered  into  the  joint  possession  of  him 
and  Eager,  who  received  it  as  his  friend.  It 
was  afterwards  delivered  by  Eager  to  James, 
the  attorney  of  Bull,  doubtless  with  the  con- 
sent of  the  latter.  But  this  was  not  made  a 
point  at  the  trial  The  attorney  for  Bull  should 
have  applied  for  his  separate  acquittal,  when 
the  plaintiff  might  have  supplied  the  requisite 
proof  of  his  agency,  if  any  was  necessary.  The 
question  reserved  was  the  general  one, 
whether  trover  would  lie.  The  defendants 
have  joined  in  their  plea,  and  "  the  court  can- 
not sever  them,  and  say  that  one  is  guilty  and 
the  other  not,  when  they  have  put  themselves 
on  the  same  terms."  (1  Ch.  PL,  545;  Middleton 
v.  Price,  2  Str.,  1184  ;  Moors  v.  Parker,  3 
Mass.,  310.) 

The  goods  did  not  remain  so  far  in  the 
power  of  the  plaintiff  that  his  rights  were  not 
altered.  In  Syeds  v.  Hay,  *Buller,  J.,  [*328 
says  :  "If  one  man,  who  is  intrusted  with  the 
goods  of  another,  put  them  into  the  hands  of  a 
third  person,  contrary  to  orders,  it  is  a  conver- 
sion." The  property  was  taken  with  the  assent 
of  the  defendants,  and  Eager  was  indemnified 
by  James.  They  stop  the  sale,  and  the  sheriff 
must  incur  the  trouble  and  expense  of  repos- 
sessing himself  of  the  property,  or  institute  a 
suit  or  suits  at  law  ;  thus  they  bring  a  charge 
upon  him.  "  It  is  this  charge  which  is  to  reg- 
ulate the  damages,  but  whether  it  be  more  or 
less,  cannot  vary  the  question  as  to  the  Con- 
version. It  is  the  breach  of  the  trust,  or  the 
abuse  of  such  lawful  possession,  which  consti- 
tutes the  conversion.  Whether  the  party  has 
to  pay  more  or  less,  to  get  back  his  property, 
does  not  alter  the  principle."  (Per  Thompson, 
Ch.  J.,  in  Murray  v.  Burling,  10  Johns., 
175-6.) 

The  damages  are  not  too  high.  It  is  plain, 
from  the  case,  that  the  value  of  those  goods 
only  taken  by  James,  with  the  assent  of 
Eager,  were  allowed  by  the  jury.  The  verdict 
is  one,  by  consent,  for  that  amount,  subject  to 
the  opinion  of  the  court  on  distinct  questions. 
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WOODWORTH,  J.  The  liability  of  the  de- 
fendants, if  any,  arises  under  the  second 
agreement  to  deliver  the  property  levied  on. 
That  extends  to  such  part  as  then  remained  in 
their  possession. 

It  is  contended,  that  as  the  sheriff  never 
repossessed  himself  of  the  goods,  he  could  not 
deliver  them  as  the  consideration  for  the  last 
agreement. 

When  the  plaintiff  called  the  second  time, 
the  defendants  must  be  considered  as  having 
the  custody  of  all  the  goods,  except  a  clock, 
bureau  and  table,  which,  the  case  states,  were 
taken  away  from  the  premises  by  James,  on 
the  20th  Sept.  The  sheriff  made  a  levy  previ- 
ously :  they  were  legally  in  his  possession  ;  he 
might  have  removed  the  goods,  but  did  not. 
The  consideration  for  the  promise,  is  his  suf- 
fering them  to  remain  in  the  defendants' 
hands. 

It  is  also  urged  that  the  plaintiff  has  mis- 
taken his  action  in  bringing  trover — that  as- 
sumpsit  was  the  proper  remedy. 

That  assumpsit  may  be  maintained,  I  am  not 
disposed  to  deny.  If,  however,  the  plaintiff 
329*]  can  prove,  all  that  is  necessary  *to  sup- 
port trover,  he  may  well  adopt  that  form  of 
action.  He  had  his  election.  Thus,  where 
goods  are  delivered  by  way  of  pledge,  after  the 
payment  of  the  money,  or  a  tender  and  refusal, 
the  pawnor  may  either  bring  an  action  of  as- 
sumpsit and  declare  that  the  defendant  prom- 
ised to  return  the  goods,  upon  request,  or 
trover,  the  property  being  vested  in  him  by 
the  tender.  (Yelv.,  178;  Bull.  N.  P.,  72.) 
So,  also,  where  goods  are  delivered  to  a  car- 
rier, the  plaintiff  may  either  bring  trover,  or 
an  action  on  the  case,  on  the  custom,  If  the 
former,  he  incurs  this  risk  ;  that  the  defend- 
ant may  give  in  evidence  that  the  goods  were 
stolen,  and  if  he  does,  then  he  is  guilty  of  no 
conversion,  though  he  would  be  liable  in  an 
action  on  the  custom.  (2  Salk.,  655.)  In  the 
present  case,  by  electing  to  bring  trover,  the 
plaintiff  must  prove  a  conversion.  If  he  had 
brought  assumpsit  it  would  be  immaterial 
whether  there  was  a  conversion  or  not.  There 
is  nothing  in  the  case  of  Serjeant  v.  Blunt,  16 
Johns.,  74,  to  support  the  objection.  There 
trover  was  brought  for  selling  the  plaintiff's 
goods  at  a  less  price  than  that  fixed  on.  The 
action  failed,  because  the  defendant  having 
authority  to  sell,  the  selling  was  not  a  conver- 
sion, but  a  breach  of  duty.  It  did  not  turn  on 
the  question  whether  the  plaintiff  could  waive 
the  assumpsit.  The  only  remaining  inquiry, 
then,  is,  whether  the  plaintiff  has  proved  a 
conversion  against  both  the  defendants  ;  for, 
without  this,  the  verdict  cannot  be  sustained. 
If  R  conversion  is  proved  against  one  only,  the 
joinder  of  the  other  in  an  action  in  form  ex 
delicto,  is  no  objection  :  for  one  may  be  acquit- 
ted, and  a  verdict  taken  against  the  other.  (1 
Ch.  PL,  74.)  Such  ought  to  have  been  the 
finding  here.  If  a  conversion  by  both  is  not 
proved,  the  verdict  must  be  set  aside,  unless 
modified  by  assent  of  parties.  In  Nicol  v. 
Qlennie,  1  Maule  &  S.,  588,  a  joint  conversion 
against  all  not  being  proved,  it  was  held  that 
the  evidence  did  not  warrant  the  finding,  and 
a  new  trial  was  granted. 

With  respect  to  Eager,  there  is  proof  of  an 
actual  conversion,  for  the  goods  were  taken  by 
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James  in  his  presence  and  with  his  assent. 
This  was  assuming  the  right  to  dispose  of  the 
property,  and  exercising  a  dominion  over  it,  to 
the  exclusion  *of  the  plaintiff's  right.  [*33O 
(Bristol  v.  Burt,  7  Johns.,  254.)  Wherever  a 
person,  intrusted  with  the  goods  of  another, 
puts  them  into  the  hands  of  a  third  person, 
without  orders,  it  is  a  conversion.  (Syeds  v. 
Hay,  4  D.  &  E.,  264  ;  1  Ch.  PI.,  153.)  It  does 
not  appear  that  Bull  acted  in  concert  with  his 
co-defendant  in  delivering  the  property  to 
James,  or  that  he  had  any  knowledge  of  the 
fact.  The  demand  made  by  the  plaintiff  will 
not  sustain  the  verdict.  The  law  is  well  set- 
tled, that  where  the  defendant  comes  to  the 
possession  of  the  chattel,  in  a  lawful  way,  and 
an  actual  conversion  is  not  proved,  evidence  of 
a  demand  and  refusal  is,  generally,  pri'ma facie, 
evidence  of  a  conversion.  (3  Bac.,  Trover,  G; 
Bull.  N.  P.,  4.)  Had  it  not  appeared  that  pre- 
vious to  the  demand  the  property  was  taken 
away,  the  evidence  would  have  been  sufficient; 
it  would,  in  that  case,  be  considered  that  the 
property, being  in  possession  of  the  defendants, 
was  unlawfully  withheld.  (6  Bac.,  606,  Tro- 
ver, G.)  A  demand,  and  non-compliance,  are, 
prima  facie,  evidence  of  a  conversion,  and  will 
induce  a  jury  to  find  it,  unless  the  defendant 
adduce  evidence  to  negative  the  presumption. 
(I  Chit,  155  ;  Bull.,  44  ;  Peake,  189;  2  Saund., 
47  e,  n.  1.) 

But  it  is  competent  for  the  defendants  to 
give  in  evidence  everything  which  tends  to 
prove  there  was  no  conversion.  (6  Bac.,  707  ; 
Bull.,  48.)  In  this,  I  think,  they  have  suc- 
ceeded, so  far  as  respects  the  defendant,  Bull. 
It  is  not  shown  that  he  ever  exercised  any  con- 
trol over  the  property.  It  was  left  in  his  pos- 
session, and  for  aught  that  appears,  was  taken 
without  his  knowledge  or  consent.  The  law 
will  not,  without  evidence,  indulge  a  presump- 
tion that  he  did  an  unlawful  act. 

Trover  cannot  be  supported  for  a  mere  non- 
performance.  Where  the  goods  are  lost  by 
negligence,  the  remedy  must  be  case  or  as- 
sumpsit. (2  Saund.,  47  e,  n.  1  ;  1  Ch.  PI..  150). 

If  it  appear  that  the  chattel  was  lost,  by  the 
defendant,  or  that  he  was  robbed  before  it  was 
demanded,  evidence  of  a  refusal  is  not  evi- 
dence of  a  conversion.  (6  Bac  ,  706.) 

*The  property  in  question  was  left  [*33 1 
with  the  defendants  for  safe  keeping.  In  such 
case,  it  is  held  they  are  not  answerable  to  the 
person  in  whom  the  general  property  is,  for 
the  conversion  by  a  stranger,  unless  the  con- 
version be  owing  to  some  gross  neglect.  (2  Ld. 
Raym.,  913-916  ;  6  Bac.,  686.) 

Without,  however,  considering  the  extent  of 
the  liability,  had  the  action  been  on  the  agree- 
ment to  deliver,  it  is  very  clear  that,  no  con- 
version by  Bull  is  proved.  That  being  indis- 
pensable, in  this  form  of  action,  to  warrant 
the  finding,  the  verdict  must  be  set  aside,  and 
a  new  trial  granted,  with  costs  to  abide  the 
event. 

The  objection  to  the  amount  of  damages  is 
not  well  founded.  As  I  understand  the  case, 
the  verdict  is  for  the  value  of  the  goods  taken 
by  James,  after  the  defendants  became  a  sec- 
ond time  responsible. 

SUTHERLAND,  J.  The  principal  questions 
arising  upon  this  case,  are  two  :  1.  Whether 
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the  undertaking  of  the  defendants  is  one  upon 
which  they  can  be  charged  at  all ;  and,  2. 
AVhether,  admitting  them  to  be  liable,  the 
action  should  not  have  been  assumpsit  instead 
•of  trover. 

The  case  states  that  on  the  21st  of  Sept., 
three  days  after  the  first  undertaking  of  the 
defendants  had  expired,  the  plaintiff,  by  his 
deputy,  went  to  the  house  of  Bull,  where  all 
the  property  in  question  was  (except  a  clock, 
.a  bureau  and  a  table,  which  had  been  taken 
away  by  James),  for  the  purpose  of  recovering 
the  articles  which  had  been  removed,  and  of 
taking  them,  together  with  the  others,  into  his 
custody  and  possession  ;  that  the  defendants, 
after  conferring  together,  at  length  concluded 
to  become  responsible  again  for  the  forthcom- 
ing of  the  property.  The  inventory  and  orig- 
inal receipt  were  then  shown  to  them  ;  and 
they  agreed  that  said  inventory  and  undertak- 
ing should  remain  as  formerly,  and  that  they 
would  continue  responsible  ;  in  consideration 
whereof,  the  plaintiff  went  away  and  left  the 
property.  All  the  articles  upon  the  inventory 
•except  those  which  had  been  taken  by  James, 
were  then  in  the  house  and  on  the  premises  of 
Bull,  in  the  presence  and  within  the  reach  of 
332*]  *the  parties,  at  the  time  of  the  arrange- 
ment. They  were  not  only  in  construction  of 
law,  but  in  fact  in  the  possession  of  the  plaint- 
iff. He  had  a  legal  right  to  protect  that  pos- 
session by  force,  or  to  remove  the  articles  to 
any  other  place.  Being  thus  in  possession, 
.and  having  such  rights,  and  intending  to  exer- 
cise them,  the  defendants,  in  consideration  of 
being  permitted  to  have  the  possession  and  use 
-of  the  property,  undertook  to  be  responsible 
for  its  forthcoming  on  demand.  No  formal 
•delivery  of  possession  was  necessary  from  the 
plaintiff  to  the  defendants.  The  property  was 
before  them,  under  their  control,  and  so  left 
by  the  plaintiff.  This  was  a  sufficient  deliv- 
ery. The  possession  of  the  property  was  a 
valuable  and  sufficient  consideration  to  support 
the  promise  of  the  defendants. 

The  promise  not  being  in  writing,  forms  no 

f round  of  objection  to  it.  The  Statute  of 
rauds  has  no  application  to  the  case.  The 
defendants,  therefore,  are  clearly  responsible 
for  the  property. 

3.  Trover  will  well  lie  for  its  non-delivery. 
It  is  not  questioned,  that  a  sheriff,  after  having 
levied  upon  goods  and  chattels,  by  virtue  of  a 
Ji.  fa.,  has  a  sufficient  property  in  them  to  en- 
able him  to  maintain  trespass  or  trover  against 
any  person  who  takes  them  away  and  converts 
them.  (2  Saund.,  47  a,  n.  1  ;  Barker  v.  Mil- 
ler, 6  Johns. ,  195  ;  Hotchkiss  v.  M'  Vickar,  12 
Johns.,  403.) 

The  evidence  of  the  conversion  by  the  de- 
fendants, as  stated  in  the  case,  is  conclusive. 
The  plaintiff  went  to  the  house  of  Bull  to  sell 
the  property  ;  he  sold  all  he  could  find,  and 
then  presented  the  inventory  and  receipt  to  the 
•defendants,  and  demanded  the  residue,  which 
was  not  delivered.  This  demand  and  refusal 
were  all  that  it  was  necessary  for  the  plaintiff 
to  show,  in  order  to  prove  the  conversion  by 
the  defendants.  (La  Place  v.  Au  Poix,  1  Johns. 
•Cas.,  407;  Durell  v.  Mother,  8  Johns.,  445; 
Murray  v.  Burling,  10  Johns.,  172.)  What 
.toad  become  of  the  goods  ;  whether  they  had 
been  lost  or  sold,  or  secreted  by  the  defend- 
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ants,  was  a  matter  concerning  which  he  was 
not  bound  to  inquire.  Nor  was  it  his  duty  to 
pursue  and  take  them  from  the  possession  of 
James.  Admitting  he  had  a  right  to  do  so,  he 
had  his  election,  either  to  do  that  or  resort  to 
the  ^defendants.  He  determined  that  [*333 
election  by  bringing  this  action.  A  case  in 
which  the  action  of  trover  is  more  peculiarly 
proper  can  hardly  be  imagined. 

The  evidence  of  a  conversion  is  sufficient 
against  both  defendants.  The  goods  were  left 
upon  the  premises  of  Bull,  in  his  immediate 
care.  It  is  difficult  to  perceive  how  they  could 
have  been  removed  in  the  manner  stated  by 
the  case,  without  his  consent,  connivance  or 
gross  neglect.  It  is  not  enough  that  there  is 
no  evidence  of  his  agency  in  their  removal. 
The  demand  and  refusal  are  admitted  to  be, 
prima  facie,  evidence  of  a  conversion  in  Bull 
as  well  as  Eager.  Thus  a  case  is  made  out 
against  Bull.  This  is  not  repelled  by  the  mere 
circumstance  that  the  goods  were  taken  away 
by  another,  without  its  appearing  that  the  re- 
moval was  accompanied  with  such  force  or 
fraud  as  did  not  leave  the  goods  perfectly 
within  Bull's  control.  He  gave  no  explana- 
tion at  the  time  of  the  demand.  He  made  no 
effort,  nor  even  expressed  a  wish  to  see  them 
restored,  although  they  are  admitted,  by  the 
case,  to  have  been  perfectly  accessible.  These 
circumstances,  and  the  relation  in  which  he 
stood,  both  to  Eager  and  James,  render  it  diffi- 
cult to  resist  the  conclusion  that  he  partici- 
pated in  their  acts.  To  my  mind,  so  far  from 
affording  a  satisfactory  reason  for  Bull's 
refusing  to  deliver  the  goods,  their  removal, 
connected  with  other  facts  appearing  in  the 
case,  tend  rather  to  prove  an  actual  conversion 
by  both  defendants.  I  am,  accordingly,  of 
opinion  that  the  plaintiff  is  entitled  to  a  judg- 
ment upon  the  verdict. 

SAVAGE,  Ch.  J.  To  maintain  trover,  the 
plaintiff  must  show  property  in  himself,  gen- 
eral or  special ;  and  a  conversion  by  the  de- 
fendant. The  special  property  acquired  by 
the  levy,  is  sufficient  to  maintain  the  action  ; 
and  the  demand  and  refusal  are,  prima, facie, 
evidence  of  a  conversion.  They  are,  however, 
but  prima  facie  evidence,  and  it  is  contended 
that  from  the  whole  case,  no  conversion  ap- 
pears. The  plaintiff,  being  lawfully  possessed 
of  the  property,  on  the  9th  of  Sept.,  delivered 
it  to  the  defendants,  to  be  *redelivered  [*334 
on  demand.  On  the  18th  the  plaintiff's  deputy 
demanded  the  property,  and  it  was  virtually 
returned  to  him.  On -the  20th  it  became 
again  the  subject  of  negotiation,  and  the 
defendants  renewed  their  former  contract  and 
liability.  James  was  permitted  to  take  away 
the  articles  in  question,  on  a  claim  of  title  in 
himself,  and  Eager  received  an  indemnifica- 
tion from  James  for  this  breach  of  trust.  "  It 
is  the  breach  of  trust,  or  the  abuse  of  such 
lawful  possession,  which  constitutes  the  con- 
version." (10  Johns.,  175.)  Again;  "if  one 
man  who  is  intrustod  with  the  goods  of  an- 
other, put  them  into  the  hands  of  a  third  per- 
son, contrary  to  orders,  it  is  a  conversion." 
(Syeds  v.  Hay,  4  T.  R,  264.)  Indeed,  in  the 
case  last  cited,  the  court  sustained  the  action, 
where  the  defendant,  being  intrusted  with  the 
goods,  delivered  them  to  a  wharfinger,  for  the 
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plaintiff's  use.  Here  the  case  is  stronger. 
James  is  permitted  to  take  the  goods,  with  the 
avowed  intention  of  defeating  the  plaintiff's 
claim.  It  is  no  answer,  in  a  case  of  bailment, 
to  say  that  the  plaintiff  has  his  remedy  on  the 
agreement,  or  that  he  might,  have  gone  and 
retaken  the  goods.  He  may  also  have  trover. 
Bailment  presents  a  familiar  instance  of  the 
election  of  remedies.  (10  Johns.,  176  ;  vide, 
also,  Gavett  v.  Radnidge,  8  East,  62,  70  ;  2  Ch. 
PL,  270-1,  n.  2 ;  1  Id.,  117,  n.  d.) 

It  is  contended  that  this  case  is  not  dis- 
tinguishable from  Serjeant  v.  Blunt,  16  Johns., 
74.  That  was  trover,  for  selling  a  chronom- 
eter at  the  price  of  $300,  whereas  the  defend- 
ant was  expressly  instructed  not  to  sell  for 
less  than  $500.  In  that  case  the  defendant 
had  an  authority  to  dispose  of  the  article  in 
question.  Not  so  here.  The  express  contract 
of  the  defendants  was  to  deliver  the  goods  to 
the  plaintiff,  or  one  of  his  deputies.  It  is  evi- 
dent, from  the  reasoning  of  the  Chief  Justice 
in  Sarjeant  v.  Blunt,  that  had  the  defendant 
sold  without  any  authority  to  sell,  trover  would 
have  been  the  proper  action.  He  virtually  ad- 
mits that  if  the  selling  had  been  tortious,  tro- 
ver would  have  lain  against  the  purchaser  : 
but  the  selling  was  not  tortious  ;  and  why  was 
it  not  ?  Because  the  defendant  had  authority 
to  sell.  How  was  it  in  this  case  ?  The  de- 
fendants had  no  authority  to  deliver  the  goods 
to  any  one  but  the  plaintiff.  There  can  be  no 
doubt  that  the  act  was  tortious  ;  and  that  an 
action  might  have  been  sustained  against 
James. 

335*]  *I  am,  accordingly,  of  opinion  that 
the  form  of  action  is  right,  and  that  a  con- 
version is  proved  as  to  Eager.  But  I  concur 
in  the  opinion  that  a  conversion  is  not  proved 
against  Bull  :  and  a  new  trial  must,  for  that 
reason,  be  granted. 

New  trial  granted. 

Cited  in— 6  Cow.,  759 ;  7  Cow.,  297  ;  9  Wend.,  168  ; 
12  Wend.,  566 ;  4  Hill,  15 :  9  N.  Y.,  174 ;  4  Barb.,  268 ; 
44  Mo.,  372. 


FRETS  v.  FRETS,  Impleaded  with  FRETS. 

Arbitrament  and  Award — Action  on  Submission 
Bond —  Pleading  —  Revocation — Construction 
of  Revocation — Revocation  not  a  Contempt  Ex- 
cept After  Submission  Actually  Made  Rule  of 
Court. 

Where  the  first  count  of  a  declaration  is,  in  form, 
upon  a  bond  for  the  payment  of  money,  though 
the  bond  may  be.  in  fact,  one  for  the  performance 
of  an  award,  a  plea  of  revocation  is  a  nullity. 

And  this,  though  it  be  joined  in  the  same  decla- 
ration with  a  count  upon  another  bond  in  the  same 
words,  conditioned  to  perform  an  award. 

Each  count  is  in  nature  of  a  distinct  declaration  ; 
and  must  be  .answered  as  such  ;  and  will  not  take 
its  character  from  any  other  count  in  the  same  dec- 
laration, where  it  does  not,  in  terms,  refer  to  it. 

A  plea  to  a  declaration  on  a  bond,  for  perform- 
ance of  an  award,  that  the  defendant,  by  a  writing 
sealed,  revoked  the  powers  of  the  arbitrators,  need 
not  aver  notice  to  the  arbitrators,  or  the  opposite 
party.  This  is  implied  in  the  term  revoked. 

Nor  is  such  a  plea  exceptionable,  as  attempting  to 
put  in  issue  matters  of  law. 

The  addition  to  such  a  plea  that  the  defendant 
also  revoked  the  bond,  is  mere  surplusage,  and  does 
not  vitiate. 

Though  the  instrument  of  revocation  do  not,  in 
terms,  declare  that  the  party  revokes  the  submis- 
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sion ;  yet,  if  enough  appears  therein  to  show  an 
intention  to  revoke,  it  is  sufficient. 

Accordingly,  where  the  parties  had  submitted  to 
arbitration  by  bond,  and  two  of  them  signed  and 
sealed  a  revocation  thus:  "To  J.  S-  &  S.  M.  (the 
arbiti-ators)  and  E.  P.  (the  opposite  party),  We,  the 
subscribers,  revoke.  Take  notice  that  the  arbitra- 
tion bonds  executed  by  us  and  you,  dated,  &c.  (the 
true  date,)  referring  certain  disputes,  &c.,  therein 
mentioned,  between  us  and  you,  the  said  E.  F.  to- 
you  the  said  J.  8.  &  S.  M.  as  by  reference,  &c.  In 
witness,"  &c.  This  was  holden  sufficiently  certain 
as  a  revocation. 

The  same  rules  applied  by  the  judges  in  constru- 
ing a  revocation,  as  in  construing  a  contract. 

The  intention  of  the  parties  is  to  govern  in  both 
cases : 

Not  merely  a  literal  or  grammatical  construction,, 
which  would  often  be  absurd. 

The  prayer  of  a  plea  of  revocation,  in  answer  to 
a  declaration  setting  1'orth  a  bond  and  award,  may 
be  in  bar  of  the  action.  It  need  not  be  simply  in 
bar  of  the  award ; 

Though,  where  the  powers  of  the  arbitrators  are 
revoked,  the  penalty  is  forfeited,  and  the  plaintiff 
may  assign  breaches,  and  have  his  actual  damages 
assessed. 

The  plaintiff  should  assign  the  revocation  as  a 
breach— not  the  non-performance  of  the  award. 

Where  a  submission  is  made  a  rule  of  court,  a 
revocation  would  be  a  contempt. 

But  though  agreed  to  be  made  a  rule  of  court,  yet, 
until  actually  made  so,  it  is  reyocable ;  and  the 
party,  by  revoking,  is  not  placed  in  contempt. 

Citations— 2  Bl.  Com.,  379 ;  10  Rep.,  133 ;  Co.  Litt.. 
223;  IBulst.,  101;  1  P.  Wms.,  457;  Plowd.,  156;  16- 
Johns.,  205,  210;  17  Johns.,  205;  T.  Raym.,  464;  7 
East,  608,  612. 

DEBT.     The  first  count  was  in  the  usual 
form,  on  a  bond  for  the  payment  of  money, 
dated  July  15th,  1822,  in  the  penal  sum  of 
$5,000,  and  set  forth  no  condition. 

The  second  count  was  on  a  bond  similar  to 
the  one  described  in  the  first  count,  with  a 
condition,  that  if  the  defendants  should  abide, 
&c.,  the  award,  &c.,  of  S.  Mitchell  and  J. 
Strong,  &c.,  and  in  case  they  could  not  agree, 
then  of  an  umpire,  &c. ;  and  with  an  agree 
ment  in  the  condition,  that  the  *sub-  [*33O 
mission  and  award  might,  by  either  party,  be 
made  a  rule  of  this  court.  It  then  stated  that 
the  arbitrators  made  an  award,  by  which  they 
awarded  that  the  defendants  should  pay,  &c., 
and  averred  a  breach.  The  third  count  was 
in  debt  for  $3,000,  on  an  award  of  J.  S.  and 
S.  M.,  upon  submission  by  writings  obligatory, 
with  an  agreement  in  the  condition  that  the 
submission  and  award  might  be  made  a  rule- 
of  this  court.  The  fourth  count  was  on  a 
mutuatus  for  $1,577.02. 

Plea — to  the  first  count,  actio  non,  because, 
&c. ,  before,  &c.,  the  defendants  did,  by  a. 
certain  writing,  sealed  with  their  seals,  revoke 
and  disannul  the  said  bond  or  writing  obliga- 
tory, executed  by  the  defendants  ;  and  all  and 
singular,  the  powers  given  and  granted  by 
them  in  and  by  the  said  bond  or  writing  obliga- 
tory, to  the  said  J.  S.  and  S.  M.,  the  arbi- 
trators ;  with  a  prayer  of  judgment,  if  the 
plaintiff  thereof,  &c.,  ought  to  have,  &c.,  her 
action.  To  the  second  count  the  same  ;  and 
to  the  third  count,  the  same.  To  the  fourth 
count,  nil  debet. 

To  the  first  plea,  the  plaintiff  demurred, 
generally,  and  the  defendant  joined  in  demur- 
rer. To  the  second  and  third  pleas  the  plaint- 
iff first  prayed  that  the  bonds,  &c.,  and  the 
awards,  &c.,  might  be  enrolled,  and  they  were- 
enrolled,  in  hcec  verba.  She  also  craved  and 
had  oyer  of  the  revocation,  which  was  set 
forth  in  these  words  :  "To  J.  S.  and  S.  M.  and 

COWEN  1. 


1823 


FRETS  v.  FRETS 


336 


E.  Frets.  We  the  subscribers  revoke.  Take 
notice,  that  the  arbitration  bonds  executed  by 
us  and  you  the  aforesaid  E.  F.,  dated  the  15th 
day  of  July,  1822,  referring  certain  disputes 
and  differences  therein  mentioned  between  us 
and  you,  the  said  E.  Frets,  to  you  the  said  J. 
S.  and  S.  M.  as  by  reference  to  the  said  bonds, 
may  more  fully  appear.  In  witness  whereof," 
&c.  Signed  by  the  defendants.  She  then 
demurred  specially,  for  the  following  causes  : 
1.  That  these  pleas  do  not  allege  that  the  revo- 
cation was  served  or  delivered,  or  that  notice 
thereof  was  given,  either  to  the  arbitrators  or 
the  plaintiff.  2.  That  they  attempt  to  put  in 
issue  matter  of  law,  by  averring  that  the  de- 
fendants revoked,  &c.,  whereas  they  should 
have  shown  how  and  in  what  manner  the  de- 
fendants so  revoked,  that  the  court  might 
judge  whether  it  was  a  revocation  in  law  or 
not.  3.  They  aver  that  the  defendants  revoked, 
337*]  &c. ,  *the  bonds,  &c.,  and  the  powers 
given  thereby,  &c.,  whereas  they  did  not  and 
could  not  destroy  the  bonds,  but  only  the  pow- 
ers. 4.  The  pretended  revocations  are  insen- 
sible and  void,  and  do  not  apply  to  the  bonds, 
nor  are  they  revocations  of  the  bonds.  5  These 
pleas  pray  that  the  plaintiff  be  barred  of  her 
action,  &c.,  whereas  the  matters  therein  set 
forth  confess  the  plaintiff's  right  of  recovery 
on  the  bonds,  and  are  therefore  inconsistent 
with  that  prayer.  6.  The  bonds,  being  made 
a  rule  of  court,  are  irrevocable.  7.  General 
defects. 

The  plaintiff  then  entered  a  nolle  prosequi,  as 
to  the  fourth  count ;  and 

The  defendant  joined  in  demurrer. 

Mr.  J.  V.  N.  Tales,  in  support  of  the  de- 
murrer. The  first  count  is  on  a  bond  for  the 
payment  of  money.  If,  in  fact,  a  bond  of 
arbitration,  the  defendant  should  have  availed 
himself  of  this  by  craving  oyer  of  the  bond 
and  condition  ;  and  then  have  pleaded  the 
revocation.  (Fort.,  354,  5  ;  Com.  Dig.,  622,  2, 
v.  4;  Ball  v.  Squarry,  Mod.  Cas.,  237;  1 
Saund.,  317.) 

As  to  the  2d  and  3d  pleas,  no  doubt  arbitra- 
tion bonds  may  be  so  far  revoked  as  to  prevent 
the  arbitrators  from  exercising  any  powers 
under  them  ;  but  the  penalty  of  the  bond  is 
forfeited.  (Allen  v.  Watson,  16  Johns.,  205.) 
The  right  to  revoke,  may  be  called  mmmum 
jus,  and  is  not  entitled  to  any  favor  or  protec- 
tion. It  is  an  odious  exercise  of  right,  after 
submitting  matters  to  judges  of  the  party's 
own  choosing,  and  putting  the  opposite  party 
to  expense  and  trouble.  If  a  defendant  will 
revoke  a  sealed  instrument,  let  him  look  to  it 
that  his  revocation  is  equally  clear,  solemn  and 
explicit.  Unless  the  revocation  pleaded  be  so, 
it  cannot  be  construed  in  derogation  of  a  prior 
existing  right  acquired  by  the  bonds.  The 
bond  is  a  clear  demand.  Should  not  the  revo- 
cation be  equally  clear  ?  The  question  is,  not 
what  the  defendants  intended  to  do,  but  what 
have  they  in  fact  done  ?  Could  any  one,  by 
reading  the  intended  revocation,  pronounce  it 
one  in  totidem  verbis  ?  If  it  be  defective,  it  is 
not  now  the  question  whether  a  Court  of  Chan- 
cery might  aid  the  defect,  but  what  a  court  of 
law  is  bound  to  pronounce  upon  it.  The 
omission  of  the  word  "heirs,"  in  a  deed  of 
conveyance,  prevents  the  passing  of  the  fee, 
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*and  it  is  no  answer  that  the  Court  of  [*338 
Chancery  will  supply  such  an  omission.  You 
cannot  travel  out  of  a  written  instrument  for 
a  meaning  to  be  applied  to  words  of  known 
construction.  Every  word  in  the  revocation 
has  a  clear  meaning.  There  is  no  obscurity 
in  them.  But  to  make  the  instrument  intelli- 
gible, you  must  transpose  the  words,  which 
makes  a  new  instrument.  It  is  said  that  word* 
insensible  shall  be  rejected.  (Sav.,  71.)  And 
"if  by  the  rejection  of  insensible  words,  no- 
sense  remains,  then  the  whole  is  void  "  (1 
Roll.,  247,  E  ;  Id.,  246,  D  )  If  I  am  correct  in 
saying  that  a  revocation  is  not  favored  by  the 
law,  it  is  in  this  respect  like  an  estoppel,  and 
subject  to  the  same  rules.  None  of  the  benign 
maxims  of  the  law  apply  to  estoppels.  (3Com. 
Dig.,  Estoppel.)  They  must  be  certain  to  every 
intent,  and  must  be  directly  and  precisely 
alleged.  (47<1,83;  Co.  Litt.,  352  b,  303  a; 
Pollexf.,396.) 

For  these  reasons,  I  think  the  fourth  cause 
of  demurrer  conclusive. 

The  first  and  second  exceptions  are  merely 
formal,  but  a  special  demurrer  is  always  pred- 
icated on  form  only. 

I  rely  principally  on  third,  fifth  and  sixth 
causes.  In  Allen  v.  Watson,  16  Johns.,  205, 
no  point  was  made  as  to  the  prayer  of  the  plea. 
This  should  conform  to  the  judgment  to  be 
pronounced  upon  it.  Though  the  revocation 
be  valid,  yet  there  must  be  judgment  for  the 
plaintiff,  for  the  penalty,  which  is  forfeited  by 
revocation  ;  and  the  plaintiff  is  entitled  to  have 
her  damages  assessed.  (Roll.,  331  ;  3  Keb., 
475  ;  Cald.  on  Arb.,  36  ;  5  Taunt.,  452  ;  1  Ch. 
PI.,  new  ed.  388  ;  see  old  ed.,  556.)  The  prayer 
of  the  plea  ought,  therefore,  to  have  been  in 
bar  of  the  award,  not  in  bar  of  the  action. 

As  to  the  sixth  cause ;  the  bonds  are,  in 
terms,  made  a  rule  of  this  court,  and  of  course 
binding  upon  the  parties.  Can  such  a  bond  be 
revoked?  It  is  irrevocable.  (7  Mod.,  8.)  The 
case  of  Allen  v.  Watson  had  no  such  feature, 
and  cannot  apply.  The  party  ought  not  to  be 
permitted  to  revoke  without  leave  of  the 
court.  Entering  the  rule  is  matter  of  form 
merely  ;  and  the  court  may  intend  this  to  have 
been  done.  In  such  a  case,  even  if  the  powers 
of  the  arbitrators  are  revocable,  they  may  pro- 
ceed to  make  an  award,  and  that  is  recover- 
able on  the  bond.  (Cald.  on  Arb.,  36;  5  Taunt., 
452.) 

At  any  rate  there  must  be  judgment  for  the 
plaintiff,  on  the  whole  record.  If  the  revoca- 
tion is  bad,  the  plaintiff  *may  assess  [*33O 
his  damages  on  the  award  ;  if  good,  he  is 
entitled  to  assess  his  damages  for  not  going  to 
a  hearing  before  the  arbitrators. 

Mr.  8.  8.  Lush,  contra.  As  to  the  first  and 
second  causes  of  demurrer,  the  plea  alleges 
that  the  defendants  revoked,  &c.,  by  a  writing 
sealed,  setting  it  forth.  Every  requisite  of 
execution,  delivery  and  notice  is  implied  (16 
Johns.,  210);  and,  that  the  revocation  is  set 
out,  is  a  sufficient  answer  to  the  objection  that 
mere  matter  of  law  is  attempted  to  be  put  in 
issue.  The  facts  are  fully  exhibited.  The 
third  objection  is  that  we  allege  a  revocation 
of  the  bonds.  This  is  mere  surplusage.  We 
also  allege  a  revocation  of  the  powers  of  the 
arbitrators.  This  does  not  negate  the  defend- 
ants' liability  to  the  actual  damages  of  the 
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plaintiff  for  the  revocation,  which  are  to  be 
Assessed  by  a  jury,  under  the  Statute  of  8  and 
9  Wm.  III.  (Stat.,  sess.  36,  ch.  56,  sec.  7  ;  1 
R.  L.,  518.)  Their  liability  extends  no  farther, 
which  is  admitted  by  the  case  of  Allen  v.  Wat- 
son, cited  for  the  plaintiff.  As  to  the  fourth 
objection  ;  it  is  true  the  instrument  of  revoca- 
tion is  not  a  very  formal  one,  nor  is  there  any 
rule  requiring  that  it  should  be.  The  maxim 
is,  benigna  faciendti  sunt  interpretationen  cfuir- 
tartim,  ut  res  magis  valeat  quam  pereat.  The 
instrument  is  under  the  hands  and  seals  of  the 
obligors,  addressed  to  the  arbitrators  by  name, 
•declaring  to  and  giving  them  notice  that  they, 
the  subscribers,  revoke  the  arbitration  bonds, 
«fcc.  It  expresses  every  particular  which  is 
necessary  to  make  it  intelligible,  and  leaves  no 
room  for  doubt  as  to  its  meaning.  Fifth. 
The  prayer  of  the  plea  is  right.  It  is,  "  if  the 
plaintiff  ought  to  have  or  maintain  her  action 
thereof,"  &c.  It  refers  to  the  action,  as  brought 
upon  the  aw^ard  ;  and  is,  therefore,  precisely 
what  the  plaintiff  supposes  it  ought  to  be. 
Sixth.  It  nowhere  appears  that  the  bonds  were 
made  a  rule  of  court.  The  stipulation  that 
either  party  might  make  it  so,  was  merely 
executory.  It  rested  in  agreement ;  and  was 
revocable  for  the  same  reasons  that  the  sub- 
mission itself  is  so.  Indeed,  this  objection  is 
fully  answered  by  the  7  of  East,  608,  cited  on 
the  other  side. 

The  general  demurrer  might  have  been  well 
taken,  had  there  been  but  one  count  in  the 
34O*]  declaration.  In  the  second  and  *third 
counts  the  condition  is  set  forth,  and  it  is 
manifest  that  all  the  counts  in  the  declaration 
are  for  the  same  subject  matter.  It  is  the 
established  law  that  one  count  may  refer  to 
another,  and  thus  be  incorporated  in  it  by  a 
bare  reference.  (1  Ch.  PI.,  397  ;  2  Id.,  41.) 

SAVAGE.  Ch.  J.  Each  count  in  a  declara- 
tion is  supposed  to  contain  a  distinct  cause  of 
action,  and  must,  therefore,  be  answered  by 
the  defendants,  or  judgment  may  be  entered 
thereupon  by  default.  The  defendants  so  con- 
sider these  counts  in  their  pleas.  The  first 
count  is  simply  on  a  bond  for  the  payment  of 
money.  The  plea  to  that  count  presupposes 
that  it  is  on  a  bond  of  submission  to  arbitra- 
tors, and  sets  up  a  revocation  in  bar.  This,  of 
course,  is  no  answer.  If  the  bond,  described 
in  the  first  count,  be,  in  fact,  the  same  as  the 
one  set  forth  in  the  second,  and  the  defendant 
had  wished  to  answer  it  by  this  plea,  his  course 
was  to  have  craved  oyer  and  spread  the  bond, 
with  the  condition  upon  the  record.  This 
would  have  given  application  to  the  defense 
presented  by  the  plea.  As  we  find  it  upon  the 
record,  it  is  certainly  no  answer  to  the  first 
count.  The  plaintiff  is,  therefore,  entitled  to 
judgment  upon  that  count ;  but  I  think  it  right 
that  the  defendants  have  leave  to  amend,  on 
payment  of  costs. 

The  first  ground  of  special  demurrer  to  the 
second  and  third  pleas,  is  directly  answered  by 
the  case  of  Allen  v.  Watson,  cited  in  the  argu- 
ment ;  and  the  second  ground  is  virtually 
answered  by  the  same  case.  The  matter  ex- 
cepted  to,  thirdly,  is  surplusage,  and  might  be 
stricken  out,  without  impairing  the  effect  of 
the  plea.  The  allegation  that  the  defendants 
revoked  the  bonds,  is  void,  and  the  revocation 
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is  left  to  operate  upon  the  powers  of  the  arbi- 
trators. 

The  fourth  cause  supposes  the  instrument  of 
revocation  so  utterly  unintelligible  as  to  fail 
altogether  in  the  effect  ascribed  to  it  by  the 
pleas.  I  am  not  satisfied  that  there  is,  as  con- 
tended upon  the  argument,  any  reason  for  a 
greater  strictness  of  interpretation  in  this  case, 
than  in  the  ordinary  one  of  a  contract  between 
the  parties.  If  the  latter  were  left  to  be  gov- 
erned by  the  rules  of  syntax,  it  would,  many 
times,  be  impossible  to  arrive  at  the  [*34rl 
real  intention.  (2  Bl.  Com.,  379.)  Though 
this  instrument  be  informal,  and  the  defend- 
ants have  failed  to  express  their  object  accord- 
ing to  grammatical  rules  ;  yet,  if  an  intention 
to  revoke  can  be  gathered  from  the  entire  deed, 
we  must  give  it  the  same  operation  as  if  ex- 
pressed in  the  plainest  terms.  (Id.,  379,  «0  ; 
10  Rep.,  133;  Co.  Litt.,  223;  1  Bulst.,  101. 
Arg.;  1  P.  Wms.,  457  ;  Plowd.,  156,  Arg.)  It 
is  averred,  in  the  pleas,  that  by  this  writing 
the  powers  of  the  arbitrators  were  revoked  ; 
and  knowing  the  relation  in  which  the  parties 
stood  to  each  other,  it  is  impossible  not  to  see 
that  such  was  the  consequence  intended  by  the 
defendants.  In  this  light  it  must  have  been 
viewed  by  the  plaintiff  and  the  arbitrators. 
Their  powers  were  effectually  revoked,  and 
their  subsequent  proceedings  unauthorized  and 
void. 

But  it  is  contended,  fifthly,  that  the  prayer 
of  the  plea  should  have  been  only  in  bar  of 
the  award,  not  the  action.  It  is  true  that  by  the 
revocation,  the  penalty  of  the  bond  is  forfeited, 
and  an  action  lies  upon  it  to  recover  the  dam- 
ages actually  sustained.  But  the  pleas  answer 
the  action,  as  one  brought  upon  the  bond  and 
award.  The  plaintiff  should  have  assigned, 
for  breach,  the  revocation  itself,  had  she  in- 
tended to  avoid  these  pleas.  As  she  has  not 
done  so,  but  goes  for  the  non-performance  of 
the  award,  the  plea  is  right.  It  is  a  full  and 
perfect  answer  to  an  action  resting,  as  this 
does,  upon  the  validity  of  the  supposed  award; 
whereas,  had  the  prayer  been  simply  in  bar  of 
the  award,  it  would  have  been  bad,  as  profess- 
ing to  answer  a  part  of  the  count  only. 

To  the  sixth  cause  it  was  correctly  answered 
in  argument,  that  nothing  appears,  showing 
the  submission  to  have  been  made  a  rule  of 
court.  Had  the  rule  been  entered,  a  revocation, 
afterwards,  would  have  been  a  contempt  of 
court,  for  which  the  party  would  have  been 
punished  ;  but,  till  made  a  rule,  it  is  a  mere 
agreement,  in  its  nature  revocable.  (7 East, 612.) 

I  am,  therefore,  of  opinion  that  the  defend- 
ants are  entitled  to  judgment  on  the  second 
and  third  pleas,  with  leave  to  the  plaintiff  to 
amend,  on  the  usual  terms. 

*WOODWORTH,  J.  The  first  count  [*342 
is  on  a  bond  for  the  payment  of  money.  Plea, 
that  the  defendants  revoked  and  disannulled 
the  bond,  and  all  the  powers  granted  to  Strong 
and  Mitchell,  the  arbitrators.  The  demurrer 
is  well  taken  to  this  plea.  It  might  have  been 
treated  as  a  nullity,  had  the  plaintiff  so  elected. 
It  is  more  than  probable  the  objection  is  sti-icti 
juri»,  and  that,  had  the  condition  been  set  out, 
it  would  have  contained  a  submission  to  arbi- 
trators. The  defendants,  however,  have  not 
chosen  to  crave  oyer,  and  consequently  have 
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not  laid  a  foundation  for  giving  effect  to  their 
plea. 

The  second  count  sets  out  a  bond,  with  con- 
dition, submitting  to  arbitrators.  It  recites  an 
award  and  avers  performance.  The  third 
count  is  on  the  award,  setting  out  the  bond  of 
submission  as  inducement,  and  avers  non-per- 
formance. 

The  defendants  plead,  separately,  to  the 
second  count,  a  revocation  of  the  bond  and  all 
powers  granted  by  the  same,  before  award 
made :  to  the  third  count,  a  like  plea.  The 
plaintiff,  after  praying  that  the  bonds,  in  the 
second  and  third  counts,  be  enrolled,  and  crav- 
ing oyer  of  the  deed  of  revocation,  demurs, 
specially,  to  the  second  and  third  pleas.  The 
first  cause  of  demurrer  is  not  well  taken.  No- 
tice of  the  revocation  is  implied  in  the  fact, 
that  it  was  revoked,  prior  to  the  making  the 
award  ;  for,  without  notice,  the  deed  would 
not  have  amounted  to  a  revocation.  (16  Johns., 
210.) 

I  shall  only  notice  the  third,  fourth,  fifth 
and  sixth  causes,  the  others  being  frivolous, 
and  not  attempted  to  be  supported.  The  alle- 
gation that  the  defendants  revoked  the  bond, 
is,  at  most,  only  surplusage.  I  consider  it  as 
intending  no  more  than  that  the  bond  was  re- 
voked, so  far  as  it  delegated  powers  to  the 
arbitrators.  The  same  objection  was  taken  in 
Allen  v.  Watson,  16  Johns..  205,  and  overruled. 

The  fourth  cause  rests  on  the  ground  that 
the  revocation  is  unintelligible,  and  does  not 
apply  to  the  bond.  By  transposing  the  words, 
"  take  notice  that,"  it  will  read,  "  we  revoke 
the  arbitration  bonds  executed  by  us."  A  strict 
literal  and  grammatical  construction  would 
•often  be  absurd,  sometimes  contradictory,  and 
frequently  unjust.  A  liberal  consideration  is 
343*J  *to  be  had  of  the  whole  instrument,  in 
relation  to  the  subject  matter,  to  discover  what 
was  the  intention  of  the  parties.  In  many  cases 
courts  of  justice  have  supplied  words,  trans- 
posed them,  or  considered  them  merely  as  sur- 
plusage. 

In  Griffith  v.  Goodland,  Sir  T.  Raym.,  464, 
the  defendant  covenanted  with  the  plaintiff, 
his  executors,  &c.,  that  he  should  have  seven 
parts  of  all  the  grains,  made  in  the  defendant's 
brewhouse,  for  a  certain  term.  The  breach 
assigned  was,  that  the  defendant  had,  with  in- 
tent to  deceive  the  plaintiff,  put  divers  quan- 
tities of  hops  into  the  malt,  of  which  the  grains 
were  made,  by  reason  whereof  they  were 
spoiled.  After  verdict,  there  was  a  motion  in 
arrest  of  judgment ;  but  judgment  was  given 
for  the  plaintiff,  because  "  the  intention  of  the 
parties  is  to  be  considered,  in  all  contracts,  and 
it  was  the  intent  of  the  parties  here,  that  the 
plaintiff  should  have  the  grains  for  the  use  of 
his  cattle,  and  they  will  not  eat  them  when 
hops  are  put  into  them."  The  defendant  had, 
literally,  performed  his  contract.  He  had  not 
covenanted  that  he  would  not  put  hops  into 
the  malt.  But  the  court  judged  of  the  intent. 
They  knew  that  the  grains  were  intended  for 
the  plaintiff's  cattle  ;  and  therefore  concluded 
that  mixing  hops  with  the  malt,  which  pre- 
vented the  use,  was  against  the  spirit  of  the 
contract,  and  therefore  a  breach  of  the  cov- 
enant. 

The  prayer  in  the  plea  is,  ' '  whether  the 
plaintiff  ought  to  maintain  her  action  thereof," 
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&c.  I  perceive  no  sufficient  objection  to  this 
prayer  ;  for,  if  the  plea  is  good,  the  defendants 
are  entitled  to  judgment  on  these  pleadings. 
It  is  no  answer  to  say  the  bond  still  remains  in 
force,  on  which  the  plaintiff  may  assign  other 
breaches,  and  recover  her  actual  damages  ; 
this  is  admitted.  The  effect  of  the  judgment 
for  the  defendants  will  be  in  bar  of  the  award 
only — the  plea  implies  no  more — so  that  the 
plaintiff  may,  notwithstanding,  proceed  to  re- 
cover her  actual  damages. 

As  to  the  sixth  cause,  there  seems  to  be  a 
mistake,  in  point  of  fact.  By  the  submission, 
"  the  award  may,  by  either  party,  be  made  a 
rule  of  the  Supreme  Court."  This  was  pro- 
spective merely.  It  does  not  appear  that  any 
rule  *has  ever  been  entered.  It  was  [*344 
competent  for  the  defendants  to  revoke,  at  any 
time  previous  to  the  entry  of  the  rule  and 
making  the  award.  In  Milne  v.  Gratrix,  7 
East,  608,  Lord  Ellenborough  observes,  "there 
is  nothing  in  the  Statute  to  render  a  submission 
irrevocable,  while  it  continues  executory.  The 
Statute  says  :  '  It  shall  and  may  be  lawful  for 
parties  to  agree  that  their  submission  shall  be 
made  a  rule  of  court,  which  agreement  (that 
is,  so  long  as  it  exists  as  an  agreement,  unre- 
scinded),  shall  or  may  be  entered  of  record.' 
After  it  is  made  a  rule  of  court,  the  party  can- 
not, indeed,  rescind  it,  without  incurring  a 
breach  of  that  rule  ;  but,  till  then,  it  has  its 
binding  force  as  an  agreement  only,  to  submit 
to  the  award  of  the  arbitrator,  whose  author- 
ity is,  in  its  nature,  revocable,  and  for  the 
breach  of  which  agreement,  the  party  has  a 
remedy  of  another  sort.  Then  if,  before  any 
award  made,  one  of  the  parties  have  revoked 
the  authority  of  the  arbitrators,  they  cannot 
make  any  award  to  bind  him." 

My  conclusion  is,  that  the  plaintiff  is  entitled 
to  judgment,  on  the  demurrer  to  the  first  plea, 
and  the  defendants  to  judgment  on  the  special 
demurrers. 

SUTHERLAND,  </.,  concurred. 
Judgment  accordingly. 


*HEALY  P.  UTLY.          [*345 

Contract  of  Sale — Rescission —  When  a  Question 
for  the  Court — -Sale  and  Delivery  to  Agent — 
Redelivery  by  Agent  to  Vendor  with  Declara- 
tion of  Inability  to  Pay  for  the  Chattels — Chat- 
tels Treated  by  Vendor  as  his  Property — Con- 
tract Regarded  as  Rescinded — Nonsuit. 

Whether  a  contract  of  sale  is  rescinded  or  re- 
leased, by  the  acts  of  the  parties,  is  a  question  of 
law.  where  the  evidence  establishing  the  acts  and 
declarations  from  which  such  an  effect  is  claimed, 
is  clear  and  undisputed. 

Accordingly,  where  U.  sold  certain  oars  to  H., 
who  purchased  by  S.,  his  agent :  and  the  oars  were 
delivered  to  S.,  who  shortly  after  declared  to  U. 
that  he  could  not  pay  for  them  ;  that  U.  must  take 
them  and  do  the  best  he  could  with  them  ;  and  U. 
took  them,  accordingly,  and  delivered  them  to 
Herrick,  who  sold  them,  and  U.  gave  a  receipt  and 
order  to  Herrick,  in  which  he  called  them  his  (U.'s) 
oars,  and  thereby  appropriated  a  part  of  the  pro- 
ceeds thereof,  when  the  same  should  be  sold ;  held, 
that  the  contract  of  sale  was  rescinded  by  these 
declarations  and  acts  of  the  parties ;  that  the  prop- 
erty in  the  oars  was  thereby  revested  in  U.,  and 
that  he  could  not  be  considered  as  the  mere  agent 
of  H.,  either  in  fact  or  from  necessity ;  that  con- 
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sequently  H.  was  not  liable  to  U.  for  the  difference 
between  the  contract  price  and  the  sale  price,  as 
he  would  have  been,  had  the  relation  ot  vendor 
and  vendee  still  continued  to  subsist  between  him 

Held,  also,  that  in  an  action  in  the  Court  of  C.  P., 
by  U.  against  H.,  for  the  difference  between  the 
contract  and  sale  price,  the  court,  upon  the  above 
facts,  should  have  nonsuited  the  plaintiff ;  and  that 
their  ref  using1  to  do  so  was  error. 

Citations-5  Johns.,  395,  400,  404 ;  13  Johns..  334 ;  19 
Johns.,  154. 

ERROR  from  the  Court  of  C.  P.  of  Frank- 
lin Co.  The  action  in  the  court  below 
was  assumpstt,  by  Utly  against  Healy,  upon  a 
special  agreement  by  Healy,  to  purchase  cer- 
tain ash  oars  of  Utly.  Plea,  the  general  issue. 
The  cause  was  tried  Oct.  10,  1822,  and  a  ver- 
dict found  for  the  plaintiff  below,  for  $63.69, 
upon  which  the  court  below  rendered  judg- 
ment with  costs.  A  bill  of  exceptions  was 
taken  at  the  trial,  which  was  in  substance  as 
follows  : 

On  the  trial,  Samuel  P.  Nims  was  sworn, 
as  a  witness  for  the  plaintiff,  and  testified  that 
in  Aug.,  1819,  one  Spotswood  made  a  con- 
tract with  Utly  to  purchase  all  the  oars  which 
he,  Utly,  could  procure  before  Spotswood's 
raft,  then  lying  in  Salmon  River,  should  ar- 
rive at  the  Coteau  de  Lac,  about  thirty  miles 
below  ;  that  the  price  agreed  upon  per  foot  he 
did  not  recollect ;  that  the  oars  were  to  be 
delivered  at  the  Coteau  de  Lac  in  time  not  to 
impede  the  progress  of  the  raft  ;  that  the 
witness  and  Utly  started  immediately,  and 
went  down  the  River  St.  Lawrence,  and  pro- 
cured and  brought  to  the  Coteau  de  Lac,  the 
next  day,  at  night,  Utly's  oars  ;  that  Spots- 
wood  then  objected  to  receive  them,  on  ac- 
count of  their  not  coming  in  time  ;  that  Spots- 
wood's  raft  then  lay  at  the  Coteau  de  Lac,  and 
lay  there  all  the  next  day,  as  the  witness 
thinks ;  that  it  was  hindered  from  going,  on 
account  of  adverse  winds  ;  that  the  next  day, 
after  the  witness  and  Utly  had  arrived  with 
the  oars,  Spotswood  agreed  to  receive  them 
346*]  *at  the  culling  of  the  witness,  if  they 
were  delivered  by  a  given  hour  that  day,  alleg- 
ing that  he  wanted  to  go  down  the  river  him- 
self before  the  raft  went ;  that  the  witness 
culled  the  oars,  and  presented  the  culling  bill 
to  Spotswood,  not  far  from  the  time  agreed 
upon,  the  witness  thinks  a  few  minutes  after 
the  hour,  but. those  who  assisted  in  the  cull- 
ing through  it  was  before  the  hour  agreed 
upon  ;  that  Spotswood,  on  the  presentation  of 
the  bill,  evaded  saying  whether  he  would  take 
them  or  not,  but  observed  he  would  see  about 
it  at  the  Cedars,  a  place  still  further  down  the 
river ;  that  the  number  of  feet  of  oars  was 
4614,  as  appears  by  the  bill  of  culling  ;  that 
the  witness  went  down  to  Montreal  on  the 
raft ;  that  the  oars  also  went  there  on  the  raft ; 
that,  at  Montreal,  Utly  took  the  oars  from 
Spotswood's  raft,  and  delivered  them  to'a  Mr. 
Herrick,  to  take  to  Quebec,  to  deliver  to  Doc- 
tor Man,  to  be  sold  for  Utly's  benefit ;  that  the 
witness  does  not  know  that  Utly  made  any 
claim  upon  Spotswood  or  Healy,  at  Montreal, 
or  elsewhere,  for  the  pay  for  the  oars.  In 
answer  to  the  question  whether  Spotswood 
was  Healy's  agent,  the  witness  answered  that 
Healy  told  him  in  Montreal  that  he  had  sent 
Spotswood  to  Salmon  River  to  arrange  and 
540 


collect  a  debt  he  had  against  Erwin,  and  also 
one  against  Gove,  and  that  he  was  his  agent 
for  that  purpose  ;  that  Spotswood  received 
boards  and  planks  of  Erwin  and  Gove,  of 
which  the  raft  was  composed  ;  that  he,  the 
witness,  had  about  $100  worth  of  lumber  on 
the  raft,  which  he  had  agreed  to  sell  to  Spots- 
wood.  The  witness  further  testified  that  on 
the  same  day  that  the  contract  was  made,  Utly 
delivered  oars,  to  the  value  of  between  $10 
and  $20,  to  Spotswood,  which  were  taken  on 
the  raft  before  it  left  Salmon  River.  The  wit- 
ness further  testified  that  Utly  took  the  oars 
which  he  had  put  upon  the  raft  and  delivered 
them  to  Herrick  at  Montreal ;  and  that,  if  all 
were  not  so  taken  by  Utly,  Spotswood  had 
paid  him  for  such  as  were  not  so  taken,  and 
the  witness  had  no  doubt  that  they  were  all 
taken,  except  the  small  quantity  of  between 
$10  and  $20,  above  mentioned. 

Henry  Bagly,  sworn  on  the  part  of  the 
plaintiff,  testified  that,  in  Aug.,  1819,  Spots- 
wood  hired  him  to  take  down  to  Montreal 
*from  Salmon  River,  five  cribs  of  [*347 
boards  and  planks,  which  he,  Spotswood,  had 
received  from  Erwin  and  Gove,  for  Healy  ; 
that  the  cribs  were  ready  made  in  the  Salmon 
River,  and  the  witness  was  to  run  them  to 
Montreal  for  $80  per  crib  ;  that  after  the  wit- 
ness had  started  from  Salmon  River  with  the 
five  cribs,  Spotswood  told  him  he  had  bought 
a  quantity  of  oars  of  Utly  at  a  penny  half 
penny  per  foot,  to  be  delivered  at  the  Coteau 
de  Lac;  and,  after  the  arrival  of  Utly's  oars 
at  the  Coteau  de  Lac,  and  after  Spotswood  had 
agreed  to  take  the  oars  upon  the  culling  of 
Samuel  P.  Nims,  Spotswood  came  upon  the 
raft  and  directed  the  witness  to  haul  them 
upon  the  raft  (which  he  did  as  fast  as  they 
were  culled),  and  that  he,  the  witness,  should 
be  paid  for  taking  them  to  Montreal  ;  that  at 
the  Coteau  de  Lac  the  raft  was  wind  bound  a 
few  days  ;  that  as  Utly's  oars  were  culled  by 
Samuel  P.  Nims,  he,  the  witness,  pulled  them 
on  the  raft ;  that  at  the  Cedars,  or  below,  be- 
fore the  raft  arrived  in  Montreal,  Spotswood 
came  on  the  raft.  He  told  Utly  that  he  had 
been  disappointed  about  receiving  money  ; 
that  he  could  not  pay  for  the  oars  ;  and  that 
he,  Utly,  must  do  the  best  he  could  with 
them  ;  that  at  Montreal  he  delivered  the  five 
cribs  to  Spotswood,  at  the  cross,  about  three 
miles  below  town,  and  that  Healy  paid  him  for 
taking  them  down,  as  an  honest  man  should  ; 
that  Spotswood  had  agreed  to  find  all  the  oars 
necessary  to  propel  the  raft  ;  that  he  did  not 
find  them  nor  procure  them  ;  and  that  the 
witness  was  obliged  to  find  such  oars  ;  that 
the  witness,  after  he  had  received  his  pay, 
claimed  a  further  sum  of  Spotswood,  for  find- 
ing such  oars,  and  also  taking  the  Utly  oars 
to  Montreal  ;  that  Spotswood  agreed  to  sub- 
mit the  amount  of  this  bill  to  some  lumber- 
man ;  and  that  he  and  Spotswood  did  go  down 
to  the  cross,  and  there  submitted  the  bill  to  a 
Mr.  Herrick,  who  decided  it  to  be  reasonable  ; 
that  it  amounted  to  $64,  which  sum  Spots- 
wood  agreed  to  pay  the  witness  on  going  up 
to  Healy's  store  in  town  ;  that  he  and  Spots- 
wood  went  to  the  store,  and  Spotswood  and 
Healy  had  a  private  conversation,  which  the 
witness  did  not  hear;  and  soon  after  Spots- 
wood  came  to  the  witness  and  refused  to  pay 
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the  $64.  alleging  that  he,  the  witness,  must 
get  it  out  of  Erwin  and  Gove,  who  ought  to 
348*]  *have  furnished  the  oars  for  propelling 
the  raft  ;  that  the  witness  sold  to  Spotswood 
about  1100  feet  of  oars,  which  went  down  on 
the  raft,  and  which  Healy  paid  the  witness 
for  in  Montreal  ;  and  which  oars  he,  the  wit- 
ness, understood  Healy  sent  to  Quebec  by  Mr. 
Herrick.  This  witness  also  stated  that,  in  a 
•conversation  with  Healy,  he  understood  from 
him  that  Spotswood  was  his  (Healy's)  agent, 
so  far  as  it  related  to  all  lumber  contracts, 
which  he  (Spotswood)  had  made  at  Salmon 
River,  or  near  there. 

Samuel  Sanborn,  Jr.,  sworn  on  the  part  of 
the  plaintiff,  testified  that  it  was  worth  $10  to 
take  100  oars,  averaging  eighteen  feet  long, 
from  Salmon  River  to  Quebec ;  and  that  it 
was  worth  about  as  much  to  take  them  from 
the  Coteau  de  Lac. 

Charles  H.  Wheeler,  sworn  on  the.  part  of 
the  plaintiff,  testified  that  the  next  season  after 
Spotswood  took  down  the  raft,  he,  the  witness, 
had  a  conversation  with  Healy  relative  to 
Spotswood  ;  that  the  witness  informed  Healy 
that  there  was  great  dissatisfaction  at  Spots- 
wood  conduct  at  Salmon  River  ;  that,  particu- 
larly, Srjrotswood  had  made  a  contract  with 
Utly  relative  to  oars,  and  that  Utly  was  greatly 
•dissatisfied  with  Spotswood  conduct ;  upon 
which  Healy  observed  he  had  the  greatest  con- 
fidence in  Spotswood,  and  should  ratify  all 
lumber  contracts  made  by  him  when  at  Sal- 
mon River. 

Ebenezer  Curtis,  sworn  on  the  part  of  plaint- 
iff, testified  that  he  sold  a  few  oars  in  Quebec, 
in  the  autumn  of  1819,  at  one  penny  per  foot, 
being  the  highest  price  that  he  could  obtain 
for  Doctor  Man  ;  that  the  Doctor  told  him  he 
wished  he  had  sold  them  all  at  that  price,  if 
lie  could  have  effected  such  sale  immediately  ; 
that  oars  were  very  low  at  that  time  in  Quebec. 

Here  the  plaintiff  rested  his  cause.  The  de- 
fendant then  moved  for  a  nonsuit,  on  the 
ground  that  the  contract  was  rescinded  by 
Utly  ;  and  that  the  oars  were  the  property  of 
Utly  when  delivered  by  him  to  Herrick ; 
which  motion  was  denied. 
349*]  *The  defendant  then  introduced,  in 
evidence,  a  receipt  and  order,  of  which  the  fol- 
lowing are  copies  : 

"Received.  Montreal,  August  12th,  1819,  of 
Martin  Herrick,  ten  dollars,  which  he  is  to 
take,  when  he  sells  my  oars. 

HENRY  UTLY." 

"  Montreal,  August  12,  1819.  Mr.  Herrick, 
Sir,  please  to  pay  the  bearer,  Samuel  P.  Nims, 
forty  dollars,  if  you  get  so  much  for  my  oars, 
:above  what  is  paid.  HENRY  UTLY." 

After  the  introduction  of  the  receipt  and 
order,  the  defendant  renewed  his  motion  for 
-a  nonsuit,  on  the  ground  before  taken  ;  which 
motion  was  again  overruled  by  the  court. 

To  these  decisions,  the  defendant  below  took 
the  bill  of  exceptions. 

Mr.  J.  Parkhurst,  for  the  plaintiff  in  error. 
The  contract  was  rescinded.  Spotswood  in- 
formed Utly  that  he  could  not  pay  for  the 
•oars  ;  that  he  must  dp  the  best  he  could  with 
them  ;  and  Utly  received  them  back,  and  de- 
livered them  over  to  Herrick.  Suppose  the 
-oars  had  sold  for  more  than  the  penny  half 
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penny  per  foot,  will  it  be  pretended  that  Healy 
could  have  recovered  the  excess  of  Utly  ?  It 
is  plain  that  the  latter  might  have  received  the 
entire  avails,  without  being  at  all  accountable 
to  the  former. 

It  is  good  cause  for  error  that  the  court 
below  refused  to  nonsuit  the  plaintiff,  if  the 
law  is  against  the  plaintiff's  action.  (Fool  v. 
Sabin,  19  Johns.,  157.) 

This  case  bears  no  analogy  to  that  of  Sands 
v.  Taylor  (5  Johns. ,  395),  upon  the  principle 
of  which  the  court  below  refused  the  nonsuit. 
In  that  case,  the  wheat  remained  in  the  hands 
of  the  vendors.  In  this,  the  oars  were  in  pos- 
session of  the  vendee.  There  notice  was  given 
by  the  vendors  to  take  away  and  pay  for  the 
wheat,  or  it  would  be  sold  for  the  account  of 
the  vendors.  Here  the  oars  were  finally  re- 
delivered  to  and  in  possession  of  the  vendors, 
and  no  notice  was  given  of  the  intention  of 
Utly  to  take  and  *sell  them  for  the  ac-  [*35O 
count  of  Healy,  and  hold  him  responsible  for 
any  difference  in  price.  This  contract  was  at 
an  end,  by  the  consent  of  both  parties.  Spots- 
wood,  the  agent  of  Healy,  and  of  course  with 
his  implied  assent,  directed  Utly  to  do  the  best 
he  could  with  the  oars,  to  which  Utly  assented 
by  retaking  the  possession,  and  converting 
them  to  his  own  use.  (Gillet  v.  Maynard,  5 
Johns.,  85  ;  Towers  v.  Barret,  1  T.  R.,  liJ3.) 

Mr.  A.  Wheeler,  contra.  The  only  point 
stated  in  the  bill  of  exceptions,  in  which  the 
plaintiff  in  error  was  overruled,  is  the  refusal 
of  the  court  below  to  nonsuit  on  his  motion. 
He  must  be  confined  to  this  single  point.  A 
bill  of  exceptions  is  not  designed  to  draw  the 
whole  matter  into  examination  again,  but  only 
the  points  to  which  it  is  taken  ;  and  the  party 
must  lay  his  finger  on  those  points.  (1  Bac. 
Abr.,  Bill  of  Exceptions,  529  ;  Van  Garden  v. 
Jackson,  5  Johns.,  467;  Frier  v.  Jackson,  8  Id., 
507.)  Whether  a  verdict  is  against  evidence 
or  not,  is  a  question  which  cannot  arise  in  this 
form.  (2  Cai.,  169;  14  Johns.,  307.)  The 
motion  for  a  nonsuit  was  on  the  sole  ground 
that  the  contract  had  been  rescinded,  by  the 
plaintiff's  own  showing. 

The  contract,  the  agency  of  Spotswood,  and 
the  delivery  of  the  oars  at  the  Coleau,  with 
their  value,  were  clearly  proved.  Upon  their 
delivery,  and  the  presentment  of  the  culler's 
bill,  the  price  became  due.  This  was  done  at 
the  Coteau,  before  the  raft  started  for  Mon- 
treal ;  and  a  right  of  action  accrued,  the 
moment  Spotswood  refused  to  pay.  Nothing 
but  a  release,  or  a  contract  for  a  valuable  con- 
sideration, could  defeat  the  claim.  (Sweet  v. 
Palmer,  16  Johns.,  183  ;  2  Id.,  450.)  True, 
Spotswood,  the  agent  of  Healy,  refused  to  pay 
for  the  oars  after  their  arrival  at  the  Cedars, 
saying  he  had  been  disappointed  about  re- 
ceiving money,  and  that  Utly  must  take  the 
oars,  and  do  the  best  he  could  with  them.  It 
is  true  that  this  operated  to  rescind  the  con- 
tract on  the  part  of  Healy,  and  authorized 
Utly  to  take  and  sell  the  oars  for  the  best  price 
that  could  be  obtained,  holding  Healy  respon- 
sible for  the  difference  between  the  market 
and  contract  prices.  The  declaration  of  Spots- 
wood,  that  Utly  must  do  the  best  he  could 
with  the  oars,  was  equivalent  to  an  appoint- 
ment of  agency.  Even  without  such  an  ap- 
pointment, the  law  constituted  Utly  an  agent  to 
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sell,  which  was  no  waiver  of  his  right  to  dam- 
35 1*1  ages  *for  breach  of  the  contract.  The 
whole  law,  on  this  question,  in  considered  in 
Sands  v.  Taylor,  5  Johns.,  400,  et  aeq. 

Utly's  taking  the  oars  from  the  raft  at  Mon- 
treal, and  sending  them  to  Quebec,  to  be  sold 
for  his  benefit,  standing  alone  and  unex- 
plained, is  not  even  prima  facie  evidence  that 
he  had  rescinded  the  contract.  It  was  a  cir- 
cumstance affording  ground  for  presumption 
and  conjecture  only.  At  all  events,  whether 
the  declaration  of  Spotswood  and  the  subse- 
quent contract  of  Utly  rescinded  the  contract, 
was  a  pure,  unmixed  question  of  fact,  apper- 
taining exclusively  to  the  province  of  the  jury 
to  determine.  If  a  mixed  question  of  law  and 
fact,  the  rule  would  be  the  same.  A  variety 
of  evidence  had  been  given  to  the  jury,  with- 
out any  objection  to  its  admissibility.  It  was 
clearly  proved  that  a  cause  of  action  once 
existed.  Whether  this  had  been  waived,  re- 
leased, abandoned  or  destroyed  by  the  act  of 
Utly,  was  the  only  question  in  the  cause,  and 
was  a  question  of  fact.  Had  the  defendant 
below  intended  to  withdraw  the  evidence  from 
the  jury  altogether,  and  so  refer  the  whole 
matter  to  the  determination  of  the  court,  he 
should  have  tendered  a  demurrer  to  the  evi- 
dence, upon  which  the  jury  would  have  been 
discharged  ;  or  assessed  the  damages  contin- 
gently. (Foot  v.  Wmcal.1,  14  Johns',  307-8  ;  2 
Tidd.  Pr.,  791,  2,  3;  Lewis  v.  Few,  5  Johns., 
28  ;  2  H.  Bl.,  205,  8.)  The  court  should  refuse 
a  new  trial  upon  this  evidence,  on  the  ground 
that  it  belonged  to  the  jury.  (12  Johns. ,  298  ; 
13  Id. ,  335.)  The  admissibility  of  the  evidence 
being  established,  how  far  it  conduces  to  the 
proof  of  the  fact,  which  is  to  be  ascertained,  is 
not  for  the  judge  to  decide,  but  for  the  jury 
exclusively.  (2  Tidd.  Pr.,  785  ;  5  Johns.,  28  ; 
2  Wash.,  203,  110.)  The  court  below  could 
not,  therefore,  have  nonsuited  the  plaintiff 
without  a  manifest  invasion  of  the  province  of 
the  jury.  They  were  bound  to  submit  the 
cause  to  the  jury,  Formerly  it  was  held  that 
the  court  could,  in  no  case,  compel  the  plaint- 
iff to  be  nonsuited  (2  Tidd.  Pr.,  798  ;  Wat- 
kins  v.  Towers,  2T.  R.,  281);  and  the  farthest 
this  court  have  gone  is,  to  say  that  a  Court  of 
C.  P.  ought  to  nonsuit,  when  the  evidence  is 
so  clearly  against  the  plaintiff,  that  there  is  no 
dispute  about  the  facts,  or  any  weighing  of 
testimony,  falling  within  the  province  of  the 
jury  (Pratt  v.  Hull,  13  Johns.,  335),  or  where 
the  evidence  of  the  plaintiff  entirely  fails  to 
maintain  his  case.  (Footv.  Sabin,  19  Johns., 
157.)  In  the  last  case  cited,  the  plaintiff  failed 
352*]  *to  prove  the  note  against  all  the  de- 
fendants, and  there  was  no  evidence  properly 
before  the  jury.  This  case  presents  the  true 
point  of  distinction  ;  for  the  court  are  the  ex- 
clusive judges  of  the  admissibility  of  evidence; 
and  of  its  legal  effect,  when  referred  to  them 
by  demurrer  and  joinder.  The  matter  here 
urged,  as  a  ground  of  nonsuit,  if  entitled  to 
any  weight  at  all,  went  merely  in  discharge  of 
the  action  ;  and  there  is  no  complaint,  that  the 
whole  case  was  not  fairly  submitted  to  the 
jury. 

SAVAGE,  Ch.  J.  The  boundary  which 
separates  the  powers  and  duties  of  courts  and 
juries  has  long  been  well  defined.  The  jury 
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are  to  ascertain  and  determine  any  facts  which 
are  disputed  ;  the  court  are  to  pronounce  the 
law  upon  those  facts.  The  facts  established 
in  this  case,  beyond  dispute,  are  the  contract 
between  Utly  and  Spotswood  for  the  oars,  the 
agency  of  Stotswood,  the  delivery  of  the  oars 
by  Utly,  and  the  receipt  of  them  by  Spots- 
wood,  at  Coteau  de  Lac.  Had  the  evidence 
closed  here,  there  would  be  no  doubt  about 
the  plaintiff's  right  of  recovery.  The  import- 
ant question  then  is,  has  he  devested  himself  of 
that  right?  Spotswood  told  Utly.  at  the  Cedars, 
that  he  had  been  disappointed  in  procuring 
money,  and  could  not  pay  for  the  oars  ;  and 
that  he  (Utly)  must  do  the  best  he  could  with 
them.  What  reply  Utly  made  does  not  appear; 
but  at  Montreal  he  took  the  oars  in  question 
from  Spotswood's  raft,  and  sent  them  by  Mr. 
Herrick  to  Dr.  Man,  at  Quebec,  to  be  sold  for 
his  (Utly's)  benefit.  He  calls  them  his  oars,  in 
the  receipt  and  order  on  Herrick,  for  the  pro- 
ceeds of  the  sale.  These  facts  are  equally 
undisputed.  A  question  of  law,  then,  arises 
for  the  court  to  decide,  viz.:  whether  the  dec- 
laration of  Spotswood  and  the  subsequent 
taking  the  oars  from  the  raft,  and  disposing  of 
them  for  Utly's  benefit,  he  treating  them  dis- 
tinctly as  his  own,  are  not  full  evidence  of  a 
resale  of  the  oars  by  Spotswood  to  Utly.  In 
my  opinion  they  are  even  independent  of  the  re- 
cept  and  order  ;  and  that  the  plaintiff  showed 
no  right  to  recover;  that  it  was  the  duty  of  the 
court  below  so  to  have  decided  ;  and  that,  of 
course,  the  plaintiff  should  have  been  non- 
suited. I  think  this  case  clearly  *dis-  [*363 
tinguishable  from  Sands  v.  Taylor,  relied  upon 
by  the  defendant's  counsel.  In  that  case  the 
defendants,  after  receiving  part  only  of  the 
wheat  sold,  refused  to  take  the  residue,  and 
the  plaintiffs  were,  of  necessity,  compelled  to 
dispose  of  it.  But  in  this  case  the  entire  sub- 
ject of  the  contract  was  delivered.  It  was  per- 
fectly optional  with  Utly  whether  he  would 
take  back  the  oars  or  not,  and  his  doing  so  can 
be  accounted  for  upon  no  other  principle  than 
the  intention  to  repurchase  them  in  payment 
of  his  debt,  or  to  rescind  the  contract,  upon 
the  alleged  inability  of  Spotswood  to  pay  for 
them. 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment must  be  reversed,  and  a  venire  de  novo 
awarded. 

SUTHERLAND,  J.  It  was  in  evidence  that 
after  the  oars  were  delivered  to  Spotswood. 
and  were  on  their  way  to  Montreal,  and  when 
Utly  was  entitled  to  his  pay  for  them,  Spots- 
wood  told  him  he  could  not  pay  him,  and  that 
he  must  take  the  oars  and  do  the  best  he  could 
with  them.  He,  accordingly,  accompanied 
the  raft  and  oars  to  Montreal,  and  there  deliv- 
ered them  to  Herriclf  to  take  to  Quebec  to  Dr. 
Man,  to  be  sold  on  Utly's  account.  There 
was  no  evidence  of  payment  being  demanded 
for  the  oars  at  Montreal,  either  of  Healy  or 
Spotswood,  or  of  any  notice  to  either  of  them 
that  the  plaintiff  would  sell  the  oars  on  their 
account,  and  hold  them  responsible  for  the 
difference  between  the  price  agreed  to  be  giv- 
en by  Spotswood,  and  that  at  which  they 
might  sell. 

Upon  this  evidence,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  of  its  being  ap- 
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parent  that  Utly  considered  the  contract  with 
Spotswood  rescinded,  and  treated  and  disposed 
of  the  oars  as  his  own. 

I  think  the  nonsuit  ought  to  have  been 
granted.  It  is  perfectly  clear  that  Utly,  on 
his  arrival  at  Montreal,  considered  the  con- 
tract at  an  end  and  the  oars  as  his  own.  And 
on  the  authority  of  the  cases  of  Pratt  v.  Hull, 
13  Johns.,  334,  and  Foot  v.  Sabin,  19  Johns., 
154,  the  refusal  to  grant  the  nonsuit  was  error, 
for  which  the  judgment  must  be  reversed,  and 
a  venire  de  riovo  awarded,  returnable  in  this 
court. 

354*]  *WOODWOKTH.  J.,  dissented.  He 
said  the  purchase  of  the  oars,  at  a  stipulated 
price,  was  fully  proved,  as  well  as  the  subse- 
quent delivery.  Healy  admitted  that  Spots- 
wood  was  his  agent,  so  far  as  related  to  all 
lumber  contracts  made  by  him  at  or  near  Sal- 
mon River.  From  this  state  of  facts,  Utly 
was  entitled  to  recover,  unless  the  defendant 
has  shown  that  the  contract  was  rescinded. 
The  only  evidence  applicable  to  this  part  of 
the  case  is,  that  soon  after  the  delivery  of 
the  oars,  and  before  the  raft  arrived  at  Mon- 
treal, Spotswood  informed  Utly  he  could  not 
make  payment,  and  that  he,  Utly,  must  do  the 
best  he  could  with  them.  It  does  not  appear 
that  any  reply  was  made,  nor  explanation  giv- 
en, as  to  the  terms  upon  which  the  oars  were 
to  be  taken.  At  Montreal,  Utly  look  the  oars 
from  Spotswood's  raft  and  delivered  them  to 
Herrick  to  take  to  Quebec  to  be  sold  for  his 
benefit.  The  highest  price  for  oars  at  Quebec 
was  one  penny  per  foot ;  Spotswood's  contract 
was  one  and  a  half. 

The  defendant  gave  in  evidence  a  receipt 
from  Utly  to  Herrick,  in  the  words  following: 
"Rec'd.  of  Martin  Herrick,  ten  dollars,  which 
he  is  to  take  when  he  sells  my  oars ;"  also  a 
draft  for  $40.  A  motion  was  then  made  for  a 
nonsuit,  on  the  ground  that  the  contract 
was  rescinded,  which  was  overruled,  and  the 
defendant  excepted.  There  was  no  question 
of  fact  to  be  submitted  to  the  jury.  It  is  a 
mistaken  view  of  the  case,  to  say  that  the  jury 
were  to  decide  whether  the  contract  was  re- 
leased or  rescinded.  The  right  to  recover  de- 
pends on  the  legat  effect  of  Spotswood's  direc- 
tion to  the  plaintiff,  to  do  the  best  he  could 
with  the  property,  and  his  subsequent  acts. 
In  the  case  of  Sands  v.  Tayloi-,  5  Johns.,  395, 
the  plaintiffs  sold  to  the  defendants  a  cargo  of 
wheat,  who  received  a  part,  but  refused  to  re- 
ceive the  remainder.  The  plaintiffs  made  a 
tender  of  the  residue,  and  gave  notice  that  un- 
less the  defendants  received  and  paid  for  the 
whole,  the  residue  would  be  sold  at  auction 
and  they  held  responsible  for  any  deficiency. 
The  court  held  that  the  contract  between  the 
parties,  and  its  part  execution,  produced  a 
change  of  property  ;  that  the  defendants  be- 
came entitled  to  the  wheat,  and  the  plaintiffs 
to  the  price  ;  that  they  became  agents  for  the 
355*]  defendants  from  necessity,  *and  their 
exercise  of  the  right  to  sell  ought  not  to  be 
viewed  as  a  waiver  of  their  rights  on  the  con- 
tract. 

The  principle  of  this  case  I  consider  decisive 
of  the  present.  The  sale  by  Utly  was  not,  per 
se,  a  waiver.  The  vendor  having  a  right  to 
sell,  where  the  possession  is  thrown  on  him, 
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although  the  vendee  does  not  consent,  I  do  not 
perceive  how  any  well  founded  objection  can 
be  raised,  after  the  vendee,  by  his  act,  restored 
possession  to  the  vendor,  and  requested  him 
to  sell  to  the  best  advantage.  By  this  act  the 
vendee  appointed  the  vendor  his  agent. 

It  may  be  further  remarked,  that  the  plaint- 
iff, having  a  clear  right  to  recover  the  con- 
tract price,  the  defendant  ought  to  have 
shown  that  the  plaintiff  agreed  to  accept  the 
oars,  in  full  satisfaction.  But  there  is  no  such 
proof.  The  plaintiff  merely  sells  at  the  re- 
quest of  the  defendant.  This  is  perfectly  con- 
sistent with  the  claim  he  now  sets  up.  He 
credits  what  he  received,  and  demands  the 
balance.  If  he  had  received  more  than  the 
contract  price,  he  was  liable  to  refund  the  ex- 
cess. Inasmuch,  then,  as  the  plaintiff  was 
not  released,  nor  received  payment  in  full,  nor 
given  his  assent  to  rescind,  it  would  be  consis- 
tent neither  with  law  or  justice  to  deprive  him 
of  his  remedy.  I  cannot  conceive  that  the 
case  would  be  altered  if  the  defendant  had 
delivered  any  other  property  to  the  plaintiff, 
and  directed'him  to  sell  it.  It  would  hardly 
be  contended  that  it  extinguished  the  debt. 
There  must  be  proof  it  was  so  agreed,  before 
we  can  arrive  at  that  conclusion.  The  expres- 
sions used  show  that  no  such  thing  was  intend- 
ed. If,  in  truth,  the  plaintiff  had  received 
back  the  property,  in  satisfaction  of  the  con- 
tract, it  was  immaterial  to  the  defendant  what 
disposition  was  made  of  it  ;  but  if  it  was  de- 
livered to  an  agent,  to  be  applied,  then  the  di- 
rections as  to  the  sale  are  pertinent  and  accord 
with  the  intent.  I  am  of  opinion  that  the 
court  below  decided  correctly,  there  being  no 
evidence  that  the  contract  was  rescinded,  and 
consequently  the  judgment  should  be  af- 
firmed. 

Judgment  reversed. 

Cited  in-57  N.  Y.,  648 ;  74  N.  Y.,  306:  3  Hun,  602; 
6  T.  &  C.,  297  :  4  Daly,  37. 


*SACIA  v.  DE  GRAAF.       [*356 

Statute  of  Limitations — Not  Barred  by  Discharge 
under  Insolvent  Act — Exceptions  in  Statute  of 
Limitations,  not  Extended  by  Construction — 
Nonsuit. 

The  defendant's  discharge  under  the  Insolvent 
Act  of  Apr.  3, 1811,  will  not  prevent  the  Statute  of 
Limitations  running  against  an  action  ofassumpsit, 
upon  a  contract  made  before  the  Act ;  though  the 
money  did  not  fall  due  upon  the  contract  till  after 
the  discharge. 

The  exceptions  in  the  Statute  of  Limitations  will 
not  be  extended,  by  construction,  to  cases  within 
the  reason,  but  not  within  the  letter  of  the  excep- 
tions. 

Where  the  plaintiff  in  the  case  mentioned  proved 
nothing  more  than  an  insolvent  discharge,  in  an- 
swer to  a  plea  of  the  Statute  of  Limitations ;  held, 
that  the  court  should  have  nonsuited  him ;  and  they 
refusing  to  do  so,  error  lies  upon  a  bill  of  excep"- 
tions  taken  to  their  decision. 

Citations— Act,  Apr.  3,  1811 ;  1  R.  L.,  186,  sec.  5 ; 
4  Wheat.,  122- 

ERROR  from  the  Court  of  C.  P.,  of  the  Co. 
of  Schenectady,  to  reverse  a  judgment  of 
that    court,    rendered  on  appeal  from  a  jus- 
tice's court.    The  action  was  assumpsit  upon  a 
promissory  note    by    De  Graaf,    the   payee, 
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against  Sacia,  the  maker.  The  note  was  dated 
Mar.  2,  1811,  and  given  for  $42.50,  payable 
one  year  after  date,  with  interest.  The  suit 
in  the  justice's  court  was  not  commenced  till 
Mar.,  1819.  The  plea  was  the  general  issue 
and  the  Statute  of  Limitations.  On  the  trial 
in  the  C.  P.,  in  Nov.,  1820,  the  phtintilf 
proved  the  execution  of  the  note.  To  take  the 
claim  out  of  the  Statute  of  Limitations,  the 
plaintiff  offered  in  evidence  an  insolvent  dis- 
charge of  Sacia,  under  the  Act  for  the  Benefit 
of  Insolvent  Debtors  and  their  Creditors, 
passed  Apr.  3,  1811,  which  had  been  received 
as  evidence  before  the  justice.  The  counsel 
for  the  defendant  objected  to  its  admission, 
but  the  court  overruled  the  objection,  and  ad- 
mitted the  evidence  ;  and  the  discharge  was 
proved,  dated  Feb.  3,  1812.  Here  the  plaintiff 
rested  his  cause.  The  counsel  for  the  defend- 
ant moved  for  a  nonsuit  ;  but  the  court  over- 
ruled the  motion,  and  the  counsel  for  the  de- 
fendant took  a  bill  of  exceptions  upon  the 
point.  The  jury  found  a  verdict  for  the 
plaintiff  for  $50,  upon  which  the  court  gave 
judgment. 

Mr.  8.  W.  Jones,  for  the  plaintiff  in  error. 
If  a  Court  of  C.  P.  improperly  refuse  to  non- 
suit, error  lies.  Nothing  was  produced  in  evi- 
dence to  take  the  case  out  of  the  Statute  of 
Limitations.  The  evidence  should  have  been 
of  the  disability  to  sue,  mentioned  in  the  Stat- 
ute, or  a  new  promise  or  acknowledgment. 
In  this  case  the  plaintiff  never  was  under  any 
incapacity  to  sue,  on  account  of  the  discharge, 
which  was  void.  (Sturges  v.  Crowninshield,  4 
Wh.,  122.) 

357*]  *Mr.  J.  K.  Paige,  contra.  This  case 
is  clearly  within  the  equity  of  that  provision 
in  the  Statute  of  Limitations  which  prevents 
its  running  where  there  is  an  incapacity  to 
sue.  This  Statute  proceeds  upon  the  pre- 
sumption of  laches.  (1  Bl.,  354.)  Here  has 
been  none.  The  discharge  was  obtained  be- 
fore the  note  fell  due,  and  consequently  be- 
fore the  Statute  began  to  run.  The  Act  of 
1811  passed  with  all  the  requisite  formality, 
and  the  courts  of  tne,  State  gave  full  effect  to 
it  ;  indeed,  they  considered  themselves  bound 
to  do  so,  till  declared  void  by  a  paramount 
authority.  Until  the  late  decisions  in  the.  U. 
S.  courts,  a  prosecution  upon  this  note  would 
have  been  idle.  The  Statute  of  Limitations 
only  affects  the  remedy  ;  the  debt  still  remains 
due  (5  Burr.,  2630),  and  the  Act  has  always 
been  expounded  most  favorably  for  the  cred- 
itor. By  the  words  of  the  Act  (1  R.  L.,  186, 
sec.  5),  the  six  years  must  elapse  after  the 
cause  of  action  has  accrued.  The  power  of 
the  plaintiff  to  prosecute  was,  in  fact,  sus- 
pended ;  for  all  the  courts  of  justice  were  shut 
against  him  till  within  a  short  time  before 
this  suit  was  brought.  His  cause  of  action 
did  not  arise  within  the  meaning  and  spirit  of 
this  provision,  till  the  Insolvent  Act  of  1811 
was  declared  a  nullity. 

Curia,  per  SAVAGE,  Ch.  J.  The  only  ques- 
tion which  can  arise  in  this  case  is  whether 
the  defendant's  having  obtained  a  discharge 
under  the  Insolvent  Act  of  1811  protects  the 
plaintiff  from  the  consequences  of  not  prose- 
cuting within  six  years.  By  the  2d  proviso  to 
the  5th  section  of  the  Act  of  Limitations,  ex- 
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cuses  for  disability  in  the  plaintiff  are  con- 
fined to  infancy,  coverture,  insanity  or  im- 
prisonment. The  only  excuse  allowed  by  the 
Statute,  arising  from  the  act  of  the  defendant, 
is  his  being  out  of  the  State  when  the  cause  of 
action  accrued.  Though  the  defendant's 
virtual  protection  from  prosecution  by  his  dis- 
charge produces  the  same  result  as  his  ab- 
sence from  the  State,  yet  we  are  not  warranted 
by  any  rule  of  construction  in  deciding  that 
every  cause  which  produces  the  same  effect  as 
the  one  mentioned  in  the  Act  comes  within  it. 
It  is  true  that  the  reason  why  the  absence  of 
the  defendant  from  the  State  excuses  the 
plaintiff  from  prosecuting  is  that  the  defend- 
ant is  beyond  the  reach  *of  the  proc-  [*358 
ess  of  the  courts ;  and  the  defendant's  dis- 
charge placed  him  equally  out  of  the  reach  of 
any  recovery  against  him,  till  the  decision  by 
the  Supreme  Court  of  the  U.  S.  in  Sturges  v. 
Crowninshield.  But  it  is  not  for  the  court  to 
extend  the  law  to  all  cases  coming  within  the 
reason  of  it,  so  long  as  they  are  not  within  the 
letter.  Several  cases  of  equal  difficulty  may 
be  supposed,  and  have  doubtless  often  oc- 
curred, which  have  never  been  holden  within 
the  exceptions  of  the  Statute.  Ignorance  of 
the  requisite  evidence  to  prove  the  plaintiff's 
debt,  or  a  residence  of  the  defendant  in  some 
obscure  or  remote  part  of  the  State,  unknown 
to  the  plaintiff,  would  suspend  his  recovery, 
and  sometimes  more  effectually,  too,  than  his 
residence  in  a  neighboring  State ;  and  yet  I 
believe  the  Statute  has  never  been  thought  to 
except  these  and  the  like  cases  from  its  opera- 
tion. The  court  below  ought  to  have  non- 
suited the  plaintiff. 
Judgment  rcversed.(f) 

Cited  in— 2  Sand.  Ch.,  68 ;  19  Wis.,  60. 


*PORTER  &  PORTER      [*359 

v. 
TALCOTT  &  BOWERS. 

Contract  for  Exchange  of  Vessels — Action  for 
Boot  Money — Pleading — Variance — Notes  not 
Payment  of  Precedent  Debt,  without  Special 
Agreement — Note  of  Agent — New  Trial,  on 
Ground  of  Newly  Discovered  Evidence. 

Count  on  exchange  of  goods,  and  an  agreement 
to  pay  the  difference.  The  like  in  another  form. 

The  plaintiffs  declared,  setting  forth  an  exchange 
of  vessels  between  them  and  the  defendants ;  and 
that  the  defendants  agreed  to  pay  $6,500  as  the  dif- 
ference or  boot  money — proof  that  the  agreement 
was  to  pay  in  notes  at  four,  six  and  eight  months, 
the  suit  being  brought  after  the  notes  fell  due  ;  it 
seems  that  this  is  no  variance. 

The  common  count  for  goods  sold  and  delivered 
is,  in  such  a  case,  sufficient. 
• 

(/)  It  has  been  decided  in  Mass,  and  Pa.  that  if 
the  plaintiff's  action  be  for  a  fraud,  or  grow  out  of 
the  fraudulent  act  of  the  defendant,  the  action 
may  be  brought  at  any  time  within  six  years  next 
after  the  fraud  is  discovered.  Mass.  Turnpike 
Corp.  v.  Field,  3  Mass.,  201 ;  Jones  v.  Conoway,  4 
Yeates,  109. 


NOTE.— Promissory  note— When  payment  of  prec- 
edent debt— Sale  to  an  agent— When  principal  liable. 
Compare  Muldon  v.  Whitlock,  ante,  290,  note  and 
notes  there  cited. 

New  trial  on  ground  of  newly  discovered  evidence. 
See  Halsey  v.  Watson,  1  Cai.,  24,  note. 
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But  it  would,  in  both  particulars,  be  otherwise, 
had  the  suit  been  brought  for  not  giving  the  notes 
before  the  terms  of  credit  had  expired. 

The  defendants,  by  their  agent,  exchanged  their 
vessel  for  the  plaintiff's  vessel,  and  the  plaintiffs 
agreed  to  take  as  the  difference  $6,500,  and  to  re- 
ceive therefor  the  promissory  notes  of  the  agent 
and  his  partner,  at  four,  six  and  eight  months.  The 
notes  were  given,  accordingly,  but  not  being  paid  : 
held,  that  there  not  being  an  agreement  to  receive 
those  notes  in  payment  and  discharge  of  the  de- 
fendants, they  were  liable. 

And  this,  though  they  had,  at  the  time  of  the 
contract,  and  to  the  time  when,  and  after  the  notes 
fell  due,  and  up  to  the  time  when  their  agent,  one 
of  the  makers,  became  insolvent,  funds  in  his 
hands  more  than  sufficient  to  pay  the  notes. 

Where  an  agent  buys  goods  for  his  principal,  and 
gives  his  own  notes,  they  are  considered,  so  far  as 
the  question  whether  they  operate  as  payment  is 
concerned,  as  the  notes  of  the  principal  himself. 

The  note  of  the  defendant,  given  at  the  time  of 
the  sale,  is  no  payment,  unless  there  be  an  express 
agreement  to  receive  it  as  such. 

So  of  his  agent's  note. 

The  question  is  the  same,  whether  the  note  be 
given  for  a  precedent  or  cotemporary  debt ; 

And  this,  whether  it  be  the  note  of  the  party  or 
of  a  third  person. 

Being  in  each  of  these  cases,  whether  it  was 
agreed  to  be  received  as  payment. 

Application  for  a  new  trial,  on  account  of  netfly 
discovered  evidence,  considered. 

Citations— 2  BL,  446;  2  Chit.,  84,  n.,  85,  n.  e;  2 
Biun.,  4;  Fitzg.,  302;  1  Wils.,  117;  Bull.  N.  P.,  139;  4 
Bos.  &  P.,  330 ;  4  East,  147 ;  6  East,  564 ;  5  Johns.,  68 ; 
7  Johns.,  311 ;  2  Johns.,  455 ;  9  Johns.,  310 ;  11  Johns., 
409 ;  2  Campb.,  575 :  15  East,  62 ;  12  Mod.,  203 ;  2  Ld. 
Ravin.,  930 :  7  T.  U.,  64 ;  3  Johns.  Cas.,  71 ;  1  Bos.  & 
P./397 ;  1  Binn.,  4 ;  3  S.  &  K.,  211 ;  10  Mass.,  287 ;  2 
Johns.  Cas.,  438. 

A  SSUMPSIT  to  recover  $6,500,  being  the 
IJL  difference  on  exchange  of  vessels,  tried 
before  His  Honor,  the  late  Mr.  Justice  Pluli, 
at  the  N.  Y.  sittings,  May  2,  1821. 

The  declaration  was  that  the  defendants,  at 
the  several  times  thereinafter  mentioned, 
being  traders  and  joint  dealers,  under  the 
name,  firm  and  style  of  Talcott  &  Bowers,  at 
New  Orleans,  in  the  State  of  La.,  to  wit:  at 
the  City  of  N.  Y.,  and  in  the  County  of  N. 
Y.  ;  and  the  plaintiffs,  at  the  said  several 
times,  being  traders  and  joint  dealers,  under 
the  name,  firm  and  style  of  William  &  Charles 
Porter,  to  wit:  at  the  City  of  N.  Y.,  and  in 
the  County  of  N.  Y. ;  they,  the  plaintiffs, 
Dec.  15,  A.  D.  1818,  at,  &c.,  were  possessed 
of  a  certain  brig  or  vessel,  called  The  Emma, 
as  of  their  own  proper  brig  or  vessel ;  and  the 
defendants,  on  the  same  day  and  year,  were 
possessed  of  a  certain  ship  or  vessel,  called 
The  Vigilant,  as  of  their  own  proper  ship  or 
vessel ;  and  the  plaintiffs,  being  so  possessed 
of  their  said  brig  or  vessel,  and  the  defendants 
being  so  possessed  of  their  said  ship  or  vessel, 
to  wit :  on  the  day  and  year  aforesaid,  at,  &c., 
a  certain  discourse  was  had  and  moved  be- 
36O*J  tween  the  *plaintiffs  and  the  defend- 
ants of  and  concerning  an  exchange  between 
the  plaintiffs  and  the  defendants  to  be  made ; 
that  is  to  say,  the  aforesaid  brig  of  the  plaint- 
iffs for  the  said  ship  of  the  defendants ;  and 
upon  that  discourse,  afterwards,  to  wit :  on 
the  day  and  year  aforesaid,  at,  &c.,  in  consid- 
eration that  the  plaintiffs,  at  the  special  in- 
stance and  request  of  the  defendants,  would 
exchange  the  said  brig  of  the  plaintiffs  for  the 
said  ship  of  the  defendants,  they,  the  defend- 
ants, then  and  there  undertook  and  faithfully 
promised  the  plaintiffs  that  they,  the  defend- 
ants, would  pay  to  the  plaintiffs  the  sum  of 

$6,500,  lawful  money,  &c.,  to  boot,  with  the 
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aforesaid  ship  of  the  defendants  for  the  afore- 
said brig  of  the  plaintiffs,  when  they,  the  de- 
fendants, should  be  thereunto  afterwards  re- 
quested ;  and  the  plaintiffs,  in  fact,  say  that, 
confiding  in  the  promise  and  undertaking  of 
the  defendants,  so  made  as  aforesaid,  they, 
the  plaintiffs,  afterwards,  to  wit :  on  the  day 
and  year  aforesaid,  at,  &c.,  did  exchange  their 
said  brig  with  the  defendants  for  the  said  ship 
of  the  defendants,  and  by  reason  thereof,  and 
according  to  the  promise  and  undertaking  of 
the  defendants,  so  made  as  aforesaid,  they, 
the  defendants,  then  and  there  became  liable 
to  pay,  and  ought  to  have  paid  to  the  plaint- 
iffs the  said  sum  of  $6,500,  to  wit:  at,  &c. 
Yet,  &c.  (assigning  a  breach  in  the  n  on  pay- 
ment of  the  $6,500). 

And  whereas,  heretofore,  to  wit :  on  the 
day  and  year  aforesaid,  at,  &c.,  in  considera- 
tion that  the  plaintiffs,  at  the  special  instance 
and  request  of  the  defendants,  would  deliver 
to  them,  the  defendants,  a  certain  other  brig 
or  vessel  of  them,  the  plaintiffs,  of  great  value, 
called  The  Emma,  in  exchange  for  a  certain 
other  ship  or  vessel  of  the  defendants,  called 
The  Vigilant,  they,  the  defendants,  under 
took,  and  then  and  there  faithfully  promised 
the  plaintiffs,  to  deliver  the  said  ship  or  vessel 
of  the  defendants  to  the  plaintiffs,  and  to  pay 
them  a  certain  sum  of  money,  to  wit :  the  sum 
of  $6,500,  lawful  money,  &c.,  in  exchange  for 
the  said  brig  or  vessel  of  the  plaintiffs ;  and 
the  plaintiffs  aver  that  they,  confiding  in  the 
promise  and  undertaking  of  the  defendants, 
did  afterwards,  to  wit :  on  the  day  and  year 
aforesaid,  at,  &c.,  deliver  to  the  defendants 
the  said  brig  or  vessel  of  the  plaintiffs,  and 
*although  the  defendants,  in  part  per-  [*«JG1 
formance  of  their  said  promise  and  undertak- 
ing, did  then  and  there  deliver  to  the  plaint- 
iffs the  said  ship  or  vessel  of  them,  the  de- 
fendants, in  exchange  for  the  said  brig  or  ves- 
sel of  the  plaintiffs ;  yet,  &c.  (breach  as  be- 
fore). 

To  these  counts  were  added  a  general  count 
for  goods,  &c.,  sold  and  delivered,  in  the 
usual  form,  with  the  money  counts,  &c. 

To  this  declaration,  the  defendants  pleaded 
non  ansumpserunt  and  payment,  with  notice  of 
set-off. 

At  the  trial,  David  S.  Squire,  a  witness  for 
the  plaintiffs,  testified  that  in  Dec.,  1818,  he 
was  a  clerk  to  Noah  Talcott,  of  the  City  of 
New  York,  was  a  merchant,  then  carrying 
on  business,  under  the  name  of  N.  &  D. 
Talcott  (his  former  partner,  Daniel  Talcott, 
being  dead),  and  who  is  brother  to  one 
of  the  defendants.  That  the  defendants 
resided  in  New  Orleans,  and  that  the  ship 
Vigilant,  owned  by  them,  was  then  lying 
in  the  port  of  N.  Y.,  under  the  charge 
of  Noah  Talcott,  who  exchanged  her  for  the 
brig  Emma,  owned  by  the  plaintiffs,  who  were 
merchants,  also  residing  in  N.  Y.,  but  that  he 
was  not  present  at  the  bargain  between  them. 
A  memorandum  was  then  shown  to  the  witness, 
which  he  testified  to  be  in  his  handwriting, 
and  that  it  was  a  copy  of  an  entry  he  had 
been  directed  to  make  by  Noah  Talcott  in  the 
books  of  N.&  D.  Talcott,  in  the  words  fol- 
lowing, viz.: 

"December   5th.      Disposed    this  '  day    of 

the  ship  Vigilant,  to  Wm.  &  Chs.  Porter,  in 
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exchange  for  their  brig  Emma,  allowing  them, 
$6.500,  payable  in  4,  §  and  8  mos.  to  receive 
and  deliver  on  Monday  next. 

The  damage  The  Emma  received  from  a  gale 
of  wind,  prevented  the  exchange  till  the  15th, 
which  was  considered  the  day  of  sale  by  the 
parties." 

The  witness,  being  then  asked  by  the  plaint- 
iff's counsel,  if  Noah  Talcott  was  not  the  agent 
of  the  defendants,  at  the  time  of  the  transac- 
tion, and  whether  the  exchange  was  not  made 
by  him  as  their  agent,  the  defendants'  counsel 
objected  to  the  question,  and  insisted  that  the 
2<il2*J  agency  could  not  *be  proved  in  that 
way,  especially  as  the  witness  had  already  tes- 
tified that  he  was  not.  present  at  the  bargain 
for  the  exchange,  and  that,  as  the  supposed 
agent  was  present,  he  was  the  proper  witness 
on  that  subject ;  and  the  judge  deciding  that 
the  objection  was  well  taken,  a  bill  of  sale  was 
then  produced  by  the  plaintiff's  counsel,  pur- 
porting to  be  executed,  under  seal,  by  the  de- 
fendants, by  their  attorney,  Noah  Talcott,  to 
the  plaintiffs,  for  the  ship  Vigilant ;  and  the 
witness  testified  that  he  was  a  subscribing  wit- 
ness thereto.  But  the  judge  stating  that  suffi- 
cient proof  had  not  been  produced,  as  to  the 
authority  of  Noah  Talcott,  for  executing  this 
bill  of  sale,  the  plaintiffs  then  called  Noah 
Talcott,  who  testified  that  he  was  the  general 
agent  or  factor  of  the  defendants,  in  the  City 
of  N.  Y.,  they  residing  and  carrying  on  busi- 
ness, as  merchants,  at  New  Orleans ;  that,  in 
Dec.,  1818,  he  bargained  with  the  plaintiffs, 
in  the  City  of  N.  Y.,  for  the  exchange  of  a 
ship,  owned  by  the  defendants,  called  The 
Vigilant,  for  a  brig  called  The  Emma  ;  that  he 
executed  a  bill  of  sale,  as  attorney  for  the  de- 
fendants, of  the  ship  Vigilant,  to  ttje  plaintiffs, 
and  received  a  bill  of  sale,  executed  by  John 
H.  Howland,  to  the  defendants,  of  the  brig 
Emma,  and  was  to  pay  the  plaintiffs  $6,500 
difference,  in  the  notes  of  his  house  ;  that  he 
executed  the  bill  of  sale  of  The  Vigilant,  as 
attorney  for  the  defendants,  under  the  suppo- 
sition at  the  time  that  he  had  a  power  of  attor- 
ney, under  seal,  from  them,  enabling  him  so  to 
do ;  but  he  had  since  diligently  searched  for 
the  supposed  power,  and  could  not  find  it.  He 
thinks  he  had  such  power  of  attorney,  but  he 
cannot  swear  positively  to  that  fact.  He 
further  stated  that  the  defendants  had  had  the 
use  of  the  brig  Emma  ever  since  the  exchange, 
and  that  she  was  still  employed  and  owned  by 
them. 

The  plaintiffs'  counsel  then  proposed  to  read 
the  bill  of  sale,  but  the  defendants'  counsel  ob- 
jected that  the  authority  had  not  been  suffi- 
ciently shown.  The  judge  reserved  the  ques- 
tion, and  permitted  the  bill  of  sale  to  be  read, 
which  bore  date  Dec.  15,  1818,  and  was  for  the 
consideration  of  $5,000,  executed  by  Noah 
363*]  Talcott,  as  attorney  *for  the  defend- 
ants, under  seal,  reciting  the  registry,  and  con- 
taining a  covenant  to  warrant  the  title  to  the 
ship.  The  plaintiffs  then  read  in  evidence  a 
bill  of  sale,  executed  by  John  H.  Howland 
and  Caleb  Barstow,  of  the  brig  Emma,  to  the 
defendants,  dated  Dec.  16,  1818. 

John  H.  Howland,  a  witness  for  the  plaint- 
iffs, testified  that  at  the  time  of  the  sale  he  and 
his  partner  held  the  brig  Emma,  which  was 
registered  in  their  names,  and  had  been  con- 
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veyed  to  them  by  the  plaintiffs,  as  surety  for 
advances  made  by  the  plaintiffs,  but  which  the 
plaintiffs  repaid  them  ;  that,  by  the  plaintiffs^ 
direction,  about  Dec.  15, 1818,  they  transferred 
the  brig  to  the  defendants,  by  the  above  men- 
tioned bill  of  sale. 

David  S.  Squire  further  testified  that  the 
actual  exchange  of  the  vessels  did  not  take 
place  till  Dec.  15,  by  reason  of  a  storm  which 
intervened,  and  drove  The  Emma  from  her 
moorings  ;  that  Noah  Talcott  gave  three  notes 
of  his  house,  N.  &  D.  Talcott,  amounting  to 
$6,200,  there  being  some  arrangement  made 
as  to  the  $300,  the  residue  of  the  sum  agreed 
to  be  given  on  the  exchange.  The  plaintiffs 
then  produced  the  notes,  which  are  in  these 
words : 

"Four  months  after  date,  we  promise  to 
pay  Messrs.  William  &  Charles  Porter,  or 
order,  two  thousand  one  hundred  and  sixty- 
six  dollars  -fifo  value  received.  New  York, 
15th  Deer.,  1818.  N.  &  D.  TALCOTT. 

42.166AV 

Four  months  after  date,  we  promise  to  pay 
Messrs.  William  &  Charles  Porter,  or  order, 
two  thousand  one  hundred  and  sixty-six  dol- 
lars and  T8560,  value  received.  New  York,. 
15th  Deer.,  1818.  N.  &  D.  TALCOTT. 


NEW  YORK,  Deer.  14th,  1818. 
Ninety  days  after  date,  we  promise  to  pay 
Mr.  Noah  Brown,  or  order,  eighteen  hundred 
and  sixty-six  dollars  Tyc,  value  received. 

N.  &  D.  TALCOTT. 
(Indorsed)  NOAH  BROWN." 

*Henry  Post,  Cashier  of  Franklin  [*364 
Bank,  called  by  the  plaintiffs,  proved  that  the 
largest  notes  were  discounted,  for  the  accom- 
modation of  the  plaintiffs,  at  that  bank  ;  were 
protested  for  non-payment ;  and  by  direction 
of  Noah  Brown  (who  had  indorsed  them), 
were,  when  due,  charged  to  his  account,  and 
some  days  afterwards  delivered  to  him. 

Noah  Brown,  a  witness  for  the  plaintiffs, 
proved  that  the  three  notes  were  indorsed  by 
him  at  the  plaintiffs'  request,  and  discounted 
at  the  Franklin  Bank,  and  taken  up  by  him 
when  due,  N.  &  D.  Talcott  stopping  pay- 
ment before  they  became  due  ;  and  that,  within, 
three  or  four  months  afterwards,  he  settled 
with  the  plaintiffs,  and  delivered  up  to  them 
the  notes. 

John  H.  Howland,  a  witness  for  the  defend- 
ants, testified  that  Messrs.  Porters  had  paid  all 
that  they  owed  him  and  redeemed  The  Emma. 

Noah  Talcott,  the  above  witness,  being 
called  by  the  defendants,  and  further  exam- 
ined, stated  that  he  made  the  bargain  or  con- 
tract with  the  plaintiffs,  for  the  exchange  of 
the  vessels,  both  of  which  were  then  in  the 
port  of  N.  Y.,  The  Vigilant  being  consigned 
to  him  by  the  defendants;  that  he  fully  in- 
iormed  the  plaintiffs  that  The  Vigilant  be- 
longed to  Talcott  &  Bowers,  the  defendants, 
on  whose  account  he  acted,  and  that  The 
Emma  was  to  be  conveyed  or  transferred  to 
them.  The  agreement  was  finally  concluded 
on  Saturday,  Dec.  5,  1818,  and  was  that  the 
plaintiffs  should  transfer  to  the  defendants  the 
brig  Emma,  and  the  witness,  as  attorney  of 
the  defendants,  should  transfer  to  the  plaint- 
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iffs  the  ship  Vigilant,  in  exchange,  and  that  N. 
&  D.  Talcott  should  pay  to  the  plaintiffs,  for 
the  difference  in  value  between  the  two 
vessels,  $6,500,  in  notes  of  N.  &  D.  Talcott, 
payable  at  from  six  to  eight  months,  in  three 
equal  payments ;  that  the  plaintiffs,  at  first, 
wished  a  shorter  credit,  which  the  witness 
refused  ;  they  also  wished  him  to  give  an  in- 
dorsement on  the  notes,  which  healso  refused; 
it  was  a  matter  of  negotiation  between  them — 
he  wishing  to  obtain  as  long  a  credit  as  he 
could,  ana  they  endeavoring  to  obtain  a 
shorter  one  :  that  it  was  clearly  and  distinctly 
understood  between  him  and  the  plaintiffs, 
365*]  that  the  witness  was  *to  give  the  notes 
of  his  house,  N.  &  D.  Talcott,  for  the  $6,500  ; 
that  the  credits  were  to  be  in  three  equal  pay- 
ments, at  four,  six  and  eight  months  ;  that  the 
payment  was  to  be  made  by  the  witness'  house, 
and  that  nothing  was  said,  nor  any  intimation 
made,  directly  or  indirectly,  during  the  nego- 
tiation, that  the  defendants  were  to  be,  in  any- 
wise, liable  for  the  payment  of  the  difference, 
or  sum  of  $6,500,  or  any  part  thereof  ;  that 
this  agreement  was  made  on  Saturday,  Dec. 
5,  and  the  vessels  were  to  be  reciprocally 
delivered  on  the  Monday  following.  The 
plaintiffs  suggesting  that  they  wished  paper  at 
a  shorter  credit,  which  might  be  discounted  at 
the  Bank,  the  witness  agreed  that  he  would 
give  his  notes  at  a  shorter  credit,  if  desired, 
upon  the  understanding  that  the  plaintiffs 
should  provide  for  the  same,  until  the  expira- 
tion of  the  respective  credits  stipulated  by  the 
bargain,  which  the  plaintiffs  agreed  to  ;  that  a 
storm  occurred  on  the  Saturday  following, 
which  drove  The  Emma  from  her  moorings, 
and  it  being  apprehended  she  might  have  sus- 
tained damage,  the  final  execution  of  the  bar- 
gain was  postponed  to  Dec.  15,  when  the 
vessels  were  respectively  transferred  and  de- 
livered ;  the  witness,  as  attorney  of  the  defend- 
ants, executed  the  bill  of  sale  of  The  Vigilant, 
and  delivered  her  to  the  plaintiffs,  and  John 
H.  Rowland,  by  the  plaintiffs'  direction,  exe- 
cuted the  bill  of  sale  to  the  defendants  of  The 
Emma,  and  delivered  her  to  the  witness,  as 
agent  of  the  defendants  ;  that  agreeably  to  the 
understanding  and  arrangement,  the  plaintiffs, 
on  the  day  of  the  delivery  of  the  vessels, 
requested  of  the  witness  two  notes,  each  for 
$2,16666,  payable  to  themselves  respectively, 
at  four  months,  which  he  drew  and  gave  them, 
being  the  two  notes  first  above  set  forth,  and 
shortly  afterwards  they  obtained  from  him 
another  note,  payable  at  ninety  days,  in  favor 
of  Noah  Brown,  which  he  also'  gave  for 
$1,866.67  ;  that  at  the  time  of  the  exchange  he 
opened  an  account  in  his  books  with  the 
plaintiffs,  in  which  he  gave  them  credit  for 
the  difference  of  $6,500,  and  charged  them 
with  the  notes,  so  that  as  the  notes  were  less 
than  the  amount  of  the  credit  by  $300,  that 
balance  appeared  due  them  on  the  account ; 
36G*]  but  it  was  distinctly  understood  *be- 
tween  him  and  the  plaintiffs,  that  although  he 
varied  the  amount  and  times  of  payment  in 
the  notes  given,  yet,  the  same  being  for  their 
accommodation,  they  were  to  be  renewed  and 
kept  running  in  such  manner  as  to  leave  him 
to  pay  the  amounts  stipulated,  at  the  times 
they  would  respectively  become  due,  accord- 
ing to  the  agreement  on  the  exchange  of  the 
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vessels  ;  that  he,  also,  on  the  same  Dec.  15, 
1818,  charged  the  defendants,  in  his  account 
with  them,  with  the  $6,500,  and  advised  them 
of  his  having  made  the  exchange,  and  the 
charge  against  them  of  the  sum  in  his  ac- 
counts ;  that  Dec.  31,  1818,  he  made  up  and 
transmitted  to  the  defendants  his  account 
current  with  them,  including  the  charge,  in 
which  the  balance,  after  crediting  himself 
with  the  charge  due  on  account,  was  upwards 
of  $7,000  ;  that  the  house  of  Talcott  &  Bowers 
at  the  time  of  the  exchange  had  a  balance  in 
hand,  his  exceeding  $13,000 ;  that  they  had 
been  many  years  established  as  a  mercantile 
house  in  New  Orleans,  and  he  had  been,  at  the 
time  in  question,  was  their  factor  or  general 
agent,  in  relation  to  commercial  concerns  in 
the  City  of  N.  Y. ;  that  they  were  in  the  habit 
of  making  him  consignments  to  large  amounts, 
and  drawing  upon  him  and  directing  invest- 
ments and  remittances  to  be  made,  which 
transactions  involved  an  account  of  several 
hundred  thousand  dollars  ;  that  he  had  desired 
the  defendants  to  keep  in  his  hands  as  large  a 
balance  as  they  could  conveniently,  for  the 
purpose  of  affording  him  facilities  in  business  ; 
that  he  had  never  requested  them  to  make  re- 
mittances, or  otherwise  furnish  him  with  funds 
to  meet  the  payment  of  the  notes  he  had  given 
the  plaintiffs,  or  providing  for  the  payment  of 
the  difference  ;  that  he  had  such  funds  in  his 
hands  at  the  time  of  the  bargain  and  exchange ; 
that  he  had  no  recollection  whatever,  that  he 
had  ever  expressed  to  the  plaintiffs  an  expec- 
tation that  funds  would  be  sent  him  by  the 
defendants  to  provide  for  the  payment  of  the 
difference,  or  that  anything  of  the  kind  was 
mentioned  when  the  bargain  for  the  exchange 
of  vessels  took  place ;  such  a  thing  might 
have  possibly  been  mentioned,  but  he  had  no 
recollection  of  it ;  that  he  was  positive  that 
*that  no  such  expectation  was  men-  [*367 
tioned  or  expressed,  as  an  inducement  to,  or 
ground  upon  which  the  contract  was  made  ; 
that  he  had  not  suspended  payment  at  that 
time,  but  gave  the  notes  and  made  the  agree- 
ment under  a  full  expectation  of  paying,  and 
of  being  able  to  pay  the  agreement  he  entered 
into  in  that  respect,  as  the  moneys  would  be- 
come due  ;  that  he  found  it  necessary  to  sus- 
pend payment  in  the  beginning  of  Mar.  ensu- 
ing ;  that  Feb.  20,  ensuing  the  contract,  find- 
ing his  affairs  pressing,  he  advised  with  two  or 
three  friends  who  agreed  to  give  him  some  aid, 
and  he  then  expected  to  be  able  to  go  on  and  meet 
his  engagements  ;  but  circumstances  proving 
unfavorable,  he  finally,  in  the  beginning  of 
Mar.,  found  it  necessary  to  stop  payment. 

John  H.  Rowland,  being  further  examined 
by  the  plaintiffs,  stated  that  before  the  agree- 
ment for  the  exchange  was  made,  the  plaint- 
iffs spoke  to  him,  on  the  subject  of  taking  N. 
&  D.  Talcott's  note  for  the  difference  ;  that 
the  public  opinion  of  N.  &  D.  Talcott's 
solidity  was  various  ;  and  the  witness  himself, 
from  what  he  understood,  would  not  have 
taken  their  notes  ;  and  he  so  mentioned  to  the 
plaintiffs,  before  they  made  the  agreement  for 
the  exchange  of  vessels,  when  they  began  to 
treat  on  the  subject,  and  told  them  that  he 
himself  would  not  take  their  notes  without 
security.  And  he  refused  to  take  them  for  the 
demand  due  him  from  the  plaintiffs,  and 
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they  made  arrangements  and  paid  him  other- 
wine. 

Upon  this  evidence,  the  defendants'  counsel 
moved  for  a  nonsuit,  hut  His  Honor  reserved 
the  questions  of  law,  arising  on  the  case,  and, 
by  assent  of  counsel  on  both  sides,  directed 
the  jury  to  find  a  verdict  for  the  plaintiffs  sub- 
ject to  "all  questions  of  law,  to  be  reserved  for 
the  decision  of  the  court ;  and  further,  to  find 
specially,  whether  there-  was  any  agreement, 
that  the  plaintiffs  should  give  entire  and  ex- 
clusive credit  to  Noah  Talcott,  the  agent,  or 
whether  the  credit  was  given  to  the  defend- 
ants as  principals,  or  whether  there  was  any 
3O8*j  agreement  whatever,  *in  regard  to  the 
eventual  responsibility  of  the  defendants,  in 
case  of  Noah  Talcott's  insolvency. 

The  jury  returned  the  following  verdict : 
"  We  find  for  the.  plaintiffs  $7,363.21,  subject 
to  the  opinion  of  the  court.  We  find  also, that 
in  the  contract  for  the  exchange  of  vessels,  it 
was  agreed  that  the  notes  of  N.  &  D.  Talcott 
should  be  given  for  the  difference,  to  wit :  for 
$6,500,  at  four,  six  and  eight  months  ;  that  at 
the  time  of  making  the  agreement,  it  was 
expressly  declared  by  Noah  Talcott  that  he 
was  acting  as  the  authorized  agent  of  Talcott 
<fc  Bowers  of  New  Orleans  ;  but  that  there  is 
no  evidence  of  any  agreement  or  mutual 
understanding  that  the  said  Talcott  &  Bowers 
were  or  were  not  bound  to  the  plaintiffs  for 
the  amount  of  the  notes  N.  &  D.  Talcott,  in 
the  event  of  their  insolvency." 

Connected  with  the  case  was  a  motion  for  a 
new  trial,  by  the  plaintiffs,  on  the  ground  of 
newly  discovered  evidence,  which  it  is  unnec- 
essary to  state,  as  the  court  were  with  the 
plaintiffs  on  the  other  grounds,  and  it  was 
only  in  the  opposite  event  that  they  desired 
another  trial.  This  part  of  the  case  is  briefly 
noticed  in  the  opinion  of  His  Honor,  Mr.  Jus- 
tice Woodworth,  to  which  the  reader  is  referred. 

Mr.  D.  B.  Offden,  for  the  plaintiff.  The 
exchange  of  vessels  was  valid  and  binding 
upon  the  defendants.  An  authority,  under 
seal,  was  no  more  necessary  than  in  the  sale  of 
any  goods  or  chattels,  nor'  was  a  bill  of  sale 
necessary.  It  may  be  so,  for  certain  purposes, 
but  not  as  between  the  parties,  for  the  pur- 
poses of  a  sale.  (Woolley  v.  Constant,^  Johns., 
54.)  If  a  bill  of  sale  be  not  necessary,  it  fol- 
lows, that  the  power  to  sell  need  not  be  sealed. 
Whether  N.  Talcott  was  or  was  not  the  gen- 
eral agent  in  N.  Y.,  of  the  defendants'  house 
in  New  Orleans,  is  to  be  determined  like  all 
other  questions  of  agency,  from  the  circum- 
stances of  the  case.  He  acted  as  the  defend- 
ants' general  commercial  agent,  in  a  variety  of 
particulars,  detailed  in  the  case  ;  and  among 
other  things,  in  the  sale  of  their  property.  In 
the  exchange  of  these  vessels,  he  acted  within 
I  the  general  scope  of  his  authority.  But  what 
puts  this  question  at  rest  is,  that  he  immedi- 
ately wrote  to  the  defendants,  informed  them 
of  his  agency  in  this  contract,  and  they  recog- 
nized his  act.  No  complaint  was  heard  from 
369*]  them.  *They  took  possession  of  the 
vessel  received  by  their  agent,  in  exchange,  and 
still  retain  that  possession.  The  plaintiffs  took 
and  retain  possession  of  the  other  vessel.  The 
defendants  have  never  interposed  any  claim  of 
right  to  it.  They  have  thus  fully  recognized 
N.  Tallcott's  acts. 
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Are  they  not,  then,  bound  to  pay  for  our 
vessel  ?  It  will  be  said  that  we  received  the 
notes  of  N.  Talcott  as  payment.  This  we 
deny  ;  and  there  is  no  evidence  to  show  that 
they  were  so  received.  Before  his  notes  fell 
due  he  was  insolvent,  lie  says,  to  be  sure, 
that  the  plaintiffs  requested  his  notes  ;  but  it 
is  plain  that  this  must  have  been  merely  as 
security,  for  there  is  no  evidence  of  an  express 
agreement  to  abandon  our  claim  against  the 
defendants. 

At  any  rate,  whether  we  took  the  notes  as 
payment  or  not,  was  a  question  fully  and 
fairly  submitted  to  the  jury.  It  was  put  to 
them,  to  say  distinctly  to  whom  the  credit  was 
given  ;  upon  this  question  they  have  distinct- 
ly passed,  and  have  found  that  there  never 
was  any  agreement  to  rely  on  N.  Talcott 
alone.  This  was  properly  a  question  for  the 
jury  (Johnson  v.  Weed,  9  Johns.,  310),  and 
their  decision  is  conclusive. 

Suppose  we  had  taken  the  noteof  the  princi- 
pals: if  not  paid, there  is  nodoubt.that  we  might 
have  waived  the  notes,  and  proceeded  for  the 
consideration.  The  note  of  the  agent,  or  serv- 
ant of  the  principal,  is  holden  to  have  the 
same  effect  as  his  own.  (Everett  v.  Collins,  2 
Campb.,  515.)  On  the  question,  how  far  a 
bill  or  note  operates  as  payment,  we  refer  to 
Ihe  follow  ing  cases  :  Stedman  v.  Gooch,  \  Esp., 
3  ;  Putnam  v.  Lewis,  8  Johns.,  389  ;  The  Peo- 
ple v.  Howell,  4  Id.,  296  ;  Markle  v.  Hal  field,  2 
Id.,  455  ;  Owenson  v.  Morse,  7  T.  R,  60  ;  Tup- 
ley  v.  Martens,  8  Id. ,  451  :  Bolton  v.  Richards, 
6  Id.,  139 ;  Puckford  v.  Maxwell,  2d.,52; 
Brown  v.  Kewty,  2  Bos.  &  P.,  518  ;  Murray  v. 
Gouterneur,  2  Johns.  Cas.,  438  ;  Herring  v. 
Sanger,  3  Id.,  71.  The  case  of  Ererett  v.  Col- 
lins, in  Campb.,  is  in  point,  and  in  Bolton  v. 
Richard,  6  T.  R.,  p.  142.  Mr.  Wood  read  the 
note  of  a  manuscript  case,  which  will  be 
found  fully  to  sustain  the  doctrine  we  con- 
tend for  in  this.  It  was  decided  by  Ld. 
Thurlow,  on  the  petition  of  Dickson,  in  the 
matter  of  Parker,  a  bankrupt,  and  was  a  sale 
of  goods,  to  be  paid  forin  bills,  at  *two  [*37O 
months,  which  proved  unavailable,  and  the 
creditor  was  allowed  to  go  back  to  the  original 
consideration.  We  also  refer  to  Toby  v  Barbtr 
5  Johns.,  63,  72,  and  Schemerhorn  v.  Loines,  7 
Id.,  311. 

Mr.  W.  Slosson,  contra.submitted  the  follow- 
ing points : 

1.  That  the  action  for  goods  sold  and  deliv- 
ered, does  not  lie  ;  the  contract  being  a  special 
one,  as  proved  by  witnesses,  and  found  by  the 
verdict,  to  pay  boot  on  exchange  of  vessels,  in 
a  particular  way. 

2.  That  the  contract  proved,   varies    from 
that  laid  in  the  special  counts,  the  boot  or  dif- 
ference being,  by  the  agreement,  made  pay- 
able in  N.  &  D.  Talcott's  notes,  having  differ- 
ent periods  of  credit, 

3.  That  the  plaintiffs,  with  full  knowledge 
that  the  exchange  and  bargain  were  for  ac- 
count of  the  defendants,  elected  to  take  Tal- 
cott, the  agent,  as  their  debtor,  and  cannot 
afterwards  charge  the  principals. 

4.  I  hat  an  agreement,  at  the  time  of  the 
bargain,  to  take  the  notes  of  a  third  person  in 
payment,   is  conclusive,  and  exonerates    the 
puVchaser. 

5.  More  especially  so  in  this  case,  where  the 
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agent  charged  it  in  account,  and  deducted  the 
amount  out  of  the  funds  of  his  principals,  in 
his  hands. 

He  remarked,  that  if  this  action  should  be 
sustained,  it  would  bear  very  hard  upon  the 
defendants  ;  for  N.  Talcott,  it  will  be  seen, 
still  continues  largely  indebted  to  them,  on 
dealings,  as  their  agent. 

1.  There  is  no  doubt  that  the  agreement  to 
give  the  notes  of  N.  &  D.  Talcott  was  a  part 
of  the   original  contract  of  exchange.     The 
jury  lind  it  to  be  so.     This  is  a  plain  variance 
from    the    agreement  as  declared    on.     It  is 
clear  that  the  general  count  for  goods  sold  is 
not  sustained  ;  for  this  was  not  a  sale,  but  an 
exchange,  which   is  different.     (2    Bl.  Com., 
446  :  2  Oh.  PI.,  84  ;    Anon.,  3  Salk.,   157.)    It 
has  been   expressly    decided    that  a  general 
count  will  not  do,  where  there  is  an  exchange. 
(Harris  v.  Fowle,  cited,  arguendo,  in  1  H.  BL, 
287  ;  Lawes  on  PL,  13,  14,  463.)    No  general 
form  of  declaring  will  reach  the  consideration. 
371*]  If  two  considerations  be  *stated,  and 
the  proof  be  of  but  one,  the  plaintiff  cannot 
recover.     (Lansing  v.  M^Kilup,  3    Cai.,  286; 
Lawes  on  PL,  57.) 

2.  Nor  does  the  proof  correspond  with  the 
first    and  second  counts  of  the    declaration, 
which  are  special.     The  first  count  sets  forth 
a  contract  to  exchange  the  vessels,   and  that 
the    defendants    untook    and    promised    the 
plaintiffs  to  pay  them  $6,500  to  boot,  &c.  The 
second  count  is,  that  the  defendants  promised 
to  deliver  their  vessel,   and  to  pay  $6,500  in 
exchange  for  the  plaintiffs'  vessel  ;    whereas 
the  contract  turns  out,  on  proof,  to  be  a  prom- 
ise to  pay  the  $6,500  boot  money,  in  the  notes 
of  N.  &   D.  Talcott,  at  4,  6  and  8    months. 
The  contract  is  wrongly  set  out,  therefore,  not 
only  as  to  the  kind  of  article  in  which  the  pay- 
ment was  to  be  made,  being  the  notes  of  third 
person,  instead  of  money  :  but  the  effect  of 
the  agreement,  as  set  out,  is  to  pay  presently, 
or  on  demand.     No  time  for  payment  is  speci- 
fied   in   the  declaration  ;  whereas  it    was,  in 
fact,  to  be  by  installments.     When  the  party 
proceeds  upon  a  special  agreement,  he  must 
state  the  contract  truly  in  every  material  part. 
In  Clark  v.  Gray,  6  East,  568,  Lord  Ellenbor- 
ough  says  :  "  It  is  sufficient,  in  either  case,  to 
state  so  much  of  each,  as  constitutes  that  con- 
tract, the  breach  of  which  is  complained  of  ; 
prescribes  the  duty  to  be  performed,  and  the 
time,  manner  and  other  circumstances  of  its 
performance,  with  this  difference  only,  that  in 
the  case  of  an  agreement,  not  under  seal,  the 
consideration  must  be  stated  ;  and  no  part  of 
the  entire  consideration,  for  any  promise  con- 
tained in  the  agreement,  can  be  omitted." 

The  finding  of  the  jury  also  differs  from  the 
declaration.  They  find,  not  that  money  was 
to  be  paid,  but  notes  ;  not  that  these  were  to 
be  paid  presently,  but  at  4,  6  and  8  months. 
It  will  be  seen  by  Lawes  on  PL,  113,  118,  how 
far  the  courts  have  gone  in  holding  the  party 
to  strict  proof  of  his  contract  as  declared  upon. 
It  will  be  seen  there  that  a  contract,  which  is 
in  the  alternative,  must  be  so  stated  ;  and  if  it 
be  to  do  more  than  one  act,  both  must  be 
stated.  In  Robertson  v.  Lynch,  18  Johns.,  451, 
the  plaintiff  was  nonsuited,  because  the  con- 
tract was  declared  upon,  as  resting  upon  a  fut- 
ure instead  of  a  past  consideration ;  and  the  court 
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say,  "the  whole  case  clearly  *shows  [*372 
that  a  special  agreement  did  exist,  in  regard 
to  manufacturing  the  wool  for  the  plaintiff, 
who  was  to  receive  the  avails,  not  in  money, 
but  in  satinets,  upon  paying  sixty  three  cents 
per  yard.  That  agreement  was  partly  exe 
cuted,  and  had  never  been  waived  nor  aban- 
doned ;  and  because  the  plaintiff  has  made  a 
mistake  in  not  declaring  according  to  the  real 
contract,  there  is  no  reason  why  he  should  be 
permitted  to  resort  to  his  general  counts.  The 
whole  evidence  entirely  contradicts  the  idea  of 
a  general  sale  of  the  wool  to  the  defendant. 
Where  there  is  a  count,  on  a  special  agreement, 
coupled  with  the  general  count  for  goods  sold, 
the  plaintiff  may,  undoubtedly,  abandon  hi* 
special  count,  even  after  he  has  attempted  to 
prove  it,  and  failed,  and  may  then  resort  to 
his  general  count.  But  this  can  only  be  done 
where  the  proof  is  adapted  to  the  general 
count.  It  can  never  be  allowed  where  the 
goods  were,  in  truth,  delivered  under  a  special 
agreement,  as  in  this  case  ;  and  where  the 
plaintiff  might,  beyond  all  question,  sustain  a 
proper  count,  on  a  special  agreement.  A  con- 
trary rule  would  enable  the  plaintiff,  in  every 
case,  by  his  mere  volition,  to  convert  a  special 
contract  into  a  general  indebitatus  assumpyit." 
Thus,  it  makes  no  difference  that  a  special 
contract  is,  in  part,  executed.  The  plaintiff 
must,  notwithstanding,  proceed  upon  the  spe- 
cial contract,  and  cannot  declare  generally. 
This  is  by  no  means  an  idle  distinction  ;  for, 
had  the  plaintiff  declared  here,  according  to 
the  truth  of  the  case,  that  the  boot  was  paya- 
ble in  these  notes,  instead  of  money,  he  could 
never  have  recovered  ;  because  the  defendant 
might  have  shown  performance.  In  Dutton 
v.  Solomonson  (3  Bos.  &  P.,  582  ;  S.  C.  is  cited, 
arguendo.  in4Bos.  &P.,  331,  by  Best,  Sergt.), 
Ld.  Alvanly,  C h.  J.,  decided,  expressly,  that  a 
contract  to  pay  in  a  bill,  could  not  be  waived, 
and  an  indebilatus  assumpsit  resorted  to.  The 
court,  then,  should  have  charged  the  jury  in 
favor  of  the  defendant,  on  account  of  the  vari- 
ance. It  is  matter  of  substance  that  the  proof 
should  be  secundum  allegata. 

As  to  the  third,  fourth  and  fifth  points,  it  is 
plain  that  a  right  of  action  in  the  plaintiffs 
never  existed  at  all ;  or,  if  it  once  existed,  it 
has  been  discharged.  The  defendants  were 
apprised  of  the  assumption  by  N.  Talcott,  who 
himself  considered  it  an  assumption  in  his  own 
right ;  for  the  $6, 500 *were charged  to  [*373 
the  defendants,  dt  the  time  of  giving  the  notes, 
and  an  account  of  the  sale  and  assumption  im- 
mediately transmitted  to  them.  N.  Talcott 
treated  the  matter  in  the  same  way,  in  the 
account  which  he  opened  between  his  house 
and  the  plaintiffs.  He  credited  them  with  the 
boot,  and  charged  them  with  the  notes.  The 
jury  do  not  find  that  the  defendants  were  ever 
liable  ;  and  it  is  plain  they  never  considered 
themselves  so,  for  they  credited  N.  Talcott  for 
the  amount  of  his  assumption.  He  then  owed 
them  about  $13,000;  but,  being  perfectly  solv- 
ent, it  is  manifest  that  the  notes  were  given 
in  good  faith.  Suppose,  then,  that  N.  &  D. 
Talcott  were  strangers — not  agents,  then  there 
would  be  no  doubt ;  for  wherever  the  party,  at 
the  time  of  the  sale,  agrees  to  take  the  notes 
of  third  persons,  this  is  a  part  of  the  contract, 
and  cannot  be  abandoned  ;  though  if  notes  are 
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received  for  a  precedent  debt,  they  will  not 
operate  as  payment,  unless  received  expressly 
iu  satisfaction.  The  reason  is,  because  the 
party,  having  been  once  absolutely  bound  to 
pay  the  debt,  the  note  is  considered  as  mere 
security,  and  the  debt  is  not  satisfied  by  the 
security,  unless  that  be  paid.  This  distinction 
runs  through  all  the  cases.  (Clerk  v.  Mundatt, 
12  Mod.,  203  ;  Governor  &  Co.,  &c.,  v.  Newman, 
Id.,  241  ;  Lord  v.  Francis.  Id.,  408;  Wliiibeck 
v.  Van  Ness,  11  Johns.,  409.)  In  Whitbeckv. 
Van  Ness,  the  agreement  was  not  express  to 
take  the  note  at  the  plaintiff 's  own  risk,  but  it 
was  put  upon  Ld.  Holt's  doctrine,  in  the 
cases  just  cited  from  the  12th  Mod.  Spencer, 
«/.,  says,  in  that  case  (p.  414,  15),  that  it  would 
be  "  perverting  the  manifest  agreement  of  the 
parties  if  we  were  to  pronounce  that  the 
plaintiff  did  not  take  the  note  at  his  own  haz- 
ard." In  the  same  case  he  pronounces  the  ex- 
pressions used  in  Johnson  v.  Weed,  9  Johns., 
310,  to  be  obiter,  and  unwarranted  by  authority. 
Expressum  faoit  cessare  taciturn,  et  conventio 
mncunt  legem,  are  established  maxims,  and  ap- 
ply with  peculiar  force  to  the  present  case. 
The  law  of  the  cases,  cited  on  the  other  side, 
is  not  denied,  but  they  do  not  apply.  The 
case  of  Everett  v.  ColMns  was  at  Nisi  Prius.  and 
if  opposed  to  us,  it  is  well  worth  while  to  in- 
quire how  far  it  shall  go  against  our  own  de- 
cisions. But  it  is  enough  to  say  that  in  that 
case  the  debt  was  a  pre-existing  one,  Besides, 
the  judge  puts  his  determination  expressly  on 
374:*]  the  ground  that  *the  check,  being  that 
of  the  defendant's  servant  or  agent,  was  equiv- 
alent to  the  note  of  the  defendant  himself ; 
and  the  cases  referred  to  in  Selw.  N.  P.  (146, 
note.  Am.  Ed.,  1811)  all  turn  upon  the  distinc- 
tion between  a  precedent  and  subsequent  debt. 
N.  &  D.  Talcott  are  third  persons,  substituting 
their  own  responsibility  for  that  of  the  defend- 
ants. Nor  can  it  make  any  difference  that  the 
property  has  come  to  the  defendants'  hands  ; 
it  was  so  in  all  the  cases  cited.  In  Emly  v. 
Lye,  15  East,  7,  it  was  held  that  the  house  re- 
ceiving the  money  did  not  vary  the  express 
contract,  nor  authorize  the  insisting  on  an  im- 
plied one.  But  suppose  N.  &  D.  Talcott  to 
have  been  the  agents  or  factors  of  the  defend- 
ants ;  the  case  is  still  stronger  in  their  favor. 
The  plaintiffs  acted  with  full  knowledge  of  the 
relation  between  them,  and  had  a  right  to  elect 
which  they  would  make  their  debtor.  A  class 
of  cases  in  England  are  decisive  of  this  point. 
In  Paterson  v.  Gandasequi,  15  East,  62,  Ld. 
Ellenborou^h  says:  "I  do  not  find  any  case 
which  decides  that  where  a  person  sells  goods 
to  an  agent,  with  a  knowledge  of  his  principal 
at  the  time,  and  gives  credit  to  the  agent,  he 
can  recover  against  the  principal."  And  in 
Addison  v.  Gandasequi,  4  Taunt.,  574,  Mans- 
field, Ch.  J.,  says  :  "  I  left  it  to  the  jury  to  say 
whether  this  was  the  common  case  of  a  mer- 
chant here,  buying  for  his  correspondent 
abroad,  on  which  he  charged  a  commission,  or 
whether  it  was  the  case  of  a  factor  buying 
goods  for  his  principal ;  and  they  found  for 
the  defendant."  An  action  will  lie  for  or 
against  a  factor,  in  his  own  name.  (Bull.  N. 
P.,  130.)  The  plaintiffs,  before  taking  these 
notes,  made  full  inquiry  and  took  advice  as  to 
the  responsibility  of  N.  «te  D.  Talcott ;  and  in- 
deed, all  the  circumstances  of  this  case  show  a 
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credit  given  to  them  only.  To  bring  it  nearer 
to  Whitbeck  v.  Van  Ness,  an  indorser  was  re- 
quired and  refused. 

It  would  be  unjust  to  make  the  defendants 
liable.  Dec.  31,  1818,  the  accounts  were  closed, 
and  this  assumption  allowed  to  N.  Talcott  by 
the  defendants.  This  was  at  a  time  when  N. 
&  D.  Talcott  were  solvent.  Now,  by  the  delay 
and  their  subsequent  insolvency,  their  defend- 
ants have  lost  the  power  to  call  the  funds  from 
their  hands. 

*Mr.  T.  A.  Emmett,  in  reply.  We  [*375 
cite  Brown  v.  Kewly,  2  Bos.  &  P.,  518,  to  show 
that  the  hardship  complained  of  by  the  de- 
fendants can  make  no  difference  in  the  result. 
That  is  a  case  quite  as  strong  as  the  present 
one.  The  defendants  here  were  all  along  sup- 
porting the  credit  of  N.  Talcott  by  remit- 
tances. 

The  contract  in  question  was  made  and  en- 
tered in  the  books  of  the  defendants'  agent, 
with  sufficient  formality  to  have  satisfied  the 
Statute  of  Frauds.  Such  a  contract  can  never 
be  controlled  by  parol  evidence.  In  this  memo- 
randum nothing  is  said  about  the  notes.  It 
was  to  prove  N.  Talcott  agent  that  we  called 
him.  We  wanted  him  for  no  other  purpose. 
So  far  and  no  farther  is  he  properly  our  wit- 
ness. As  to  all  the  other  facts  to  which  he 
testifies,  he  was  called  by  the  opposite  side, 
and  becomes 'their  witness  ;  and  so  far  as  he 
contradicts  the  memorandum,  or  varies  it,  his 
testimony  is  inadmissible. 

[Mr.  Slosnon  here  referred  to  a  case,  to  show 
that  the  memorandum  was  not  conclusive.  He 
said  it  was  not  the  act  of  both  parties  ;  and  he 
cited  Mechanics  and  Farmers  Bank  v.  Smith, 
19  Johns.,  115,  122. 

Mr.  Emmet  What  makes  the  memorandum 
the  more  conclusive  is,  that  a  copy  was  trans- 
mitted to  the  defendants.  They  accepted  the  ves- 
sel and  confirmed  the  whole  transaction.  The 
notes  were  alluded  to  at  the  time  of  the  contract, 
merely  as  a  collateral  means  of  facilitating  the 
credit.  They  were  not  regarded  as  a  payment ; 
and  with  this  accords  the  finding  of  the  jury. 
But  the  very  nature  of  the  transaction  creates  a 
liability  in  the  defendants.  It  is  true,  as  as- 
serted, that  by  the  law  merchant,  the  factor  of 
a  foreign  house  makes  himself  personally  lia- 
ble. The  object  is  to  give  a  creditor  a  remedy 
under  the  English  law  if  he  choose  to  pursue 
it.  But  was  this  rule  ever  extended  to  a  case 
where  the  law  of  England  was,  as  here,  the 
law  of  the  countries,  where  both  merchant  and 
factor  reside  ?  Granting  this  will  not  vary  the 
case  ;  because,  under  that  rule,  the  debtor  may 
at  his  election  proceed  against  the  principal. 
The  entry  and  memorandum,  in  the  cases  cited 
from  *the  4th  Taunt,  and  15th  East,  [*376 
show  credit  given  to  the  factor  alone;  and  from 
the  finding  of  the  jury  in  those  cases,  it  is  plain 
that  an  election  was  proved  to  consider  the 
factor  as  the  sole  debtor. 

As  to  the  operation  of  notes  taken  upon  a 
sale  or  exchange,  and  whether  they  are  to  be 
considered  as  payment  or  not,  all  the  cases  are 
resolvable  into  the  question,  whether  they  are 
agreed  to  be  received  in  payment,  or  what  was 
the  intent  of  the  parties.  But  according  to 
the  case  of  Everett  v.  Collins,  the  contract  here 
being  equivalent  to  a  contract  with  the  defend- 
ants, these  are  the  same  as  the  defendants' 
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notes  in  the  eye  of  the  law.  The  note  of  the 
agent  is  the  note  of  the  principal.  I  deny  that 
because  a  note  is  given  at  the  time  of  the  con- 
tract, it  is,  therefore,  a  payment.  Modern  Re- 
ports are  the  very  worst  that  could  be  cited  to 
this  point  ;  for  though  much  the  same  doctrine 
may  be  found  in  Ld.  Raymond  and  Salkeld, 
yet  these  decisions  were  at  a  period  when  the 
nature  of  negotiable  paper  was  but  little  under- 
stood. For  proof  of  this,  it  is  sufficient  to  re- 
mark that  they  are  regarded,  in  these  cases, 
like  any  specific  article  agreed  to  be  received 
in  lieu  of  money.  Johnson  v.  Weed,  9  Johns., 
310,  contains  the  true  sense  of  the  English 
cases.  Wiitbeck  v.  Van  Ness  goes  upon  the 
ground  that  the  plaintiff  agreed  to  risk  the 
note.  In  all  cases  where  a  note  has  been  holden 
a  satisfaction,  it  was  a  pre-existing  one,  and 
was  changed  for  the  chattel  like  any  other 
article  ;  and  not  where  a  new  note,  growing 
out  of  the  transaction  itself,  is  given  at  the 
time  of  the  sale.  In  such  a  case  it  is  a  mere 
security  for  the  price.  In  Owensonv.  Morse,  7 
T.  R. ,  60,  it  is  said  that  the  receipt  of  notes  on 
a  sale,  will  not  operate  as  a  payment,  unless 
they  are  agreed  to  be  accepted  as  such  ;  and  in 
the  case  cited  by  my  associate  from  6  T.  R., 
the  same  doctrine  is  laid  down.  I  do  not  con- 
sider this  an  antecedent  debt  ;  but  that  case 
case  does  not  differ  from  this  in  principle  ;  it 
is  only  a  stronger  application  of  the  sarrie  prin- 
ciple. In  both  cases  the  jury  are  to  find 
whether  there  was  or  was  not  an  agreement  to 
receive  the  notes  in  satisfaction,  and  the  lia- 
bility is  to  be  regulated  according  to  the  find- 
ing. 

377*J  *The  objections  to  the  mode  of  de- 
claring are  answered  by  properly  understand- 
ing the  liabilities  of  the  parties.  The  defend- 
ants were  liable,  according  to  the  cases,  unless 
there  was  an  express  agreement  to  take  the 
notes  at  the  plaintiff's  risk.  And  again,  when 
the  notes  were  dishonored  they  were  mere  nul- 
lities, and  ceased  to  be  a  part  of  the  contract. 
The  action  was  not  commenced  till  the  whole 
•credit  had  expired.  This  consideration  gives  us 
a  right  to  the  general  count  for  goods  sold  and 
delivered.  Brooke  v.  White,  4  Bos.  &  P.,  330  ; 
Alcorn  v.  Westbook,  1  Wils.,  115,  117;  Mussen 
v.  Price,  4  East,  147,  149  ;  Gordon  v.  Martin, 
Fitzg.,  302;  Keltey  v,  Foster,  2  Binn.,  4  ;  Sny- 
•der  v.  Castor,  4  Yeates,  353;  Sykes  v.  Summer- 
ell,  2  Browne's  Phil.,  225,  227;  Miles  v.  Moodie, 
3  Serg.  &  R.,  211  ;  Felton  v.  Dickinson,  10 
Mass.,  287.)  It  is  doubtful  whether  our  first 
and  second  counts  can  properly  be  called 
special  ones;  but  suppose  they  are,  it  is  enough 
to  state  the  consideration  truly,  as  we  have 
done,  and  then  to  set  forth  so  much  of  the 
contract  only  as  the  breach  relates  to.  (Hun- 
Jord  v.  Palmer,  2  Brod.  &  Bing.,  359;  Ootterell 
v.  Guff,  4  Taunt.,  285  ;  Miles  v.  Sheward,  8 
East,  7.)  The  counts  which  are  here  called 
special,  may  well  be  considered  merely  general 
counts  in  indebitatus.  assumpsit,  on  the  ex- 
change of  vessels,  in  which  it  is  enough  to  aver 
the  indebtedness  and  the  non-payment  of  the 
money  due,  as  the  difference  in  value.  Lawes 
on  PL,  463,  recognizes  a  count  in  general  in- 
debitatus  assumpsit  upon  an  exchange  ;  and 
Cotterellv.  Cuff,  cited  from  4  Taunt.,  and  Fel- 
ton Dickinson,  10  Mass.,  287,  import  as  much. 
This  need  not  be  called  an  exchange  in  the 
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declaration.  It  is  rather  a  mixed  transaction, 
consisting  partly  in  exchange  and  partly  in 
sale.  The  consideration  which  we  gave  was 
the  vessel,  which  is  goods.  This  we  sold  and 
delivered,  and  we  are  bound  to  slate  in  declar- 
ing, nothing  more  than  that  part  of  the  con- 
tract which  is  properly  a  buying  and  selling. 
In  the  case  cited  against  us  from  Salkeld,  it  is 
said  that  exchange  and  sale  are  the  same  thing. 
"  Permutatio  mcinaest  emptioni;"  and  that  "in 
exchanging,  both  parties  are  buyers  and 
sellers." 

Blackstone  says  the  same  (2  Bl.  Com.,  446) ; 
and  you  may  always  set  forth  your  contract 
according  to  its  legal  effect.  It  is  true,  you 
may  call  it  an  exchange  in  terms,  as  in  2  Chit. 
PI.,  48.  But  the  instructions,  at  the  close  of 
the  precedent  there,  show  that  you  may  also 
treat  it  as  a  sale. 

*WOODWORTH,  J.  This  was  an  action  [*378 
of  assumpsit  to  recover  the  sum  of  $6,500,  being 
the  difference  on  exchange  of  vessels. 

The  plaintiffs  declare,  first,  on  a  special 
agreement,  whereby  they  exchange  the  brig 
Emma  for  the  ship  Vigilant,  averring  that  the 
defendants  promised  to  pay  the  plaintiffs  $6,- 
500  to  boot.  The  declaration,  also,  contains 
counts  for  goods  sold  and  the  money  counts. 

It  is  contended,  on  behalf  of  the  defendants 
— first,  that  the  action  for  goods  sold  and  de- 
livered does  not  lie,  the  contract  being  a  special 
one  ;  and  second,  that  the  contract  proved, 
varies  from  that  laid  in  the  special  counts. 

I  am  inclined  to  the  opinion  that  the  proof 
supports  the  general  count  for  a  sale.  In 
Blackstone  (Vol.  II.,  446)  it  is  laid  down  that 
"  sale  or  exchange  is  a  transmutation  of  prop- 
erty from  one  man  to  another,  in  consideration 
of  some  price  or  recompense  in  value.  If  it 
be  a  commutation  of  goods  for  goods,  it  is. 
more  properly  an  exchange;  but  if  it  be  a  trans- 
ferring of  goods  for  money  it  is  called  a  sale. 
In  the  present  case  the  contract  may  be  consid- 
ered as  partly  an  exchange  and  partly  a  sale. 
Everything  relating  to  the  exchange  having 
been  executed,  I  perceive  no  legal  objection 
against  declaring,  generally,  for  a  sale  as  to 
the  residue  ;  such  form  of  declaring  is  ap- 
proved in  2  Chitt.,  85,  n.  e.  The  distinction 
taken  is  this,  that  where  an  agreement  is  exec- 
utory, indebitatus  assumpsit  will  not  lie,  until 
the  terms  of  it  are  performed  ;  but  when  the 
contract  is  executed  on  the  part  of  the  plaintiff 
he  may  declare  generally.  This  doctrine  is 
fully  recognized  in  KeUey\.  Foster.  2  Binn.,  4; 
and  is  supported  by  the  cases  of  Gordon  v. 
Martin,  Fitzg.,  302;  Alcorn  v.  Westbrook,  1 
Wils.,  117,  and  in  Bull.  N.  P.,  139. 

The  case  of  Brooks  v.  White,  4  Bos.  &  P., 
330,  is  very  much  in  point.  The  action  was 
for  goods  sold  and  delivered.  It  appeared  that 
they  were  sold  at  two  months'  credit,  to  be  paid 
for  by  a  bill,  at  12  months  ;  14  months  had 
elapsed  when  the  action  was  commenced.  It 
was  held  that  no  action  could  be  maintained 
for  goods  sold,  until  the  expiration  of  the 
period,  at  which  the  bill  would  become  due. 
*If  the  bill  be  not  given,  the  plaintiff  [*379 
may  bring  an  action  on  a  special  contract ;  but 
after  the  expiration  of  the  period  of  credit,  it 
was  no  use  to  give  the  bill,  for  the  party  is 
then  entitled  to  receive  his  money.  Heath,  J., 
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observed  that  he  had  always  understood  that 
when  a  contract  is  executory,  the  party  must 
declare  specially  ;  but  that  when  it  is  executed, 
he  may  declare  generally.  Rooke,  J.,  took 
this  distinction,  as  found  in  all  the  cases,  that 
the  plaintiff  can  only  recover  upon  a  special 
action,  until  the  time  of  credit  has  expired.  In 
the  present  case,  the  plaintiff  had  fully  per- 
formed, by  conveying  and  delivering  his  ves- 
sel ;  the  payment  of  $6,500,  which  the  plaint- 
iff was  to  receive,  in  addition  to  the  transfer 
of  the  defendants'  vessel,  alone  remained  to 
be  performed  :  it  was  agreed  to  receive  the 
notes  of  Noah  Talcott,  the  agent ;  they  were 
given,  and  this  action  was  not  commenced  until 
after  the  time  of  credit  had  expired.  If  the 
defendants  are  liable  for  this  demand,  it  seems 
to  me  the  general  count  is  supported  by  the 
proof  given  at  the  trial.  (2  Chit.,  84,  n,  e.; 
Musstnv.  Price,  4  East,  147.)  But  if  this  were 
otherwise,  I  think  the  count  on  the  special 
agreement  is  substantially  correct.  The  objec- 
tion is  that  no  notice  is  taken  of  the  agreement 
to  accept  Noah  Talcott's  notes,  nor  are  the 
times  set  forth  when  they  became  payable. 
The  same  principle  that  will  authorize  a  party 
to  declare  generally,  after  the  money  is  due, 
will,  I  apprehend,  allow  him  in  declaring  on 
the  special  agreement,  to  aver  the  non-pay- 
ment of  the  money  generally,  without  going 
into  a  particular  statement  of  the  manner  and 
periods  of  payment.  As  to  the  manner  of 
securing  the  money,  there  could  be  no  breach 
as  to  that,  for  the  notes  were  given  as  stipu- 
lated ;  and  the  money  having  become  due,  why 
should  a  particular  statement  in  the  declara- 
tion be  necessary  ?  If  there  had  been  a 
refusal  to  give  the  notes,  or  a  prosecution  been 
commenced,  when  a  part  only  of  the  money 
was  due,  the  count  would  have  been  defective; 
it  would  then  not  correspond  with  the  proof. 
The  case,  as  now  presented,  is  very  different ; 
everything  has  been  performed,  except  pay- 
ment of  the  money,  to  be  given  on  the  ex- 
change. I  fully  concur  in  what  was  said  bv 
38O*J  Chambre,  «/..  *in  Brooks  v.  Wliite,  that 
the  qualifications  respecting  the  mode  of  pay- 
ment are  introduced  for  the  benefit  of  the  pur 
chaser,  and  during  the  time  to  which  they 
relate  the  seller  must  sue  on  a  special  contract; 
when  that  time  is  expired,  the  money  is  actually 
due.  The  plaintiff  has  set  out  all  the  contract 
that  remains  to  be  performed,  and  that  is 
enough  to  entitle  him  to  recover.  In  Clark  v. 
Gray,  6  East,  564,  Ld.  Ellenborough,  who 
delivered  the  judgment  of  the  court,  observes, 
that  it  is  sufficient  to  state,  in  the  declaration, 
so  much  of  any  contract,  consisting  of  several 
distinct  parts  and  collateral  provisions,  as  con- 
tains the  entire  consideration  for  the  act,  and 
the  entire  act,  which  is  to  be  done  in  virtue  of 
such  consideration  ;  and  that  the  rest  of  the 
contract,  which  only  respects  the  liquidation 
of  damages,  after  a  right  to  them  has  accrued, 
by  a  breach  of  the  contract,  is  matter  proper 
to  be  given  in  evidence  to  the  jury,  but  not 
necessary  to  be  shown  to  the  court  in  the  first 
instance,  on  the  face  of  the  record.  The  prin- 
ciple here  stated  will  uphold  the  special  count; 
for  the  transfer  of  the  plaintiffs'  vessel,  is  the 
entire  consideration  for  the  act,  and  the  non- 
payment of  $6,500  is  the  entire  act  to  be  done 
in  virtue  of  such  consideration.  There  is,  then, 
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no  material  variance.  This  objection  cannot 
prevail.  But  it  is  contended  that  the  plaintiffs 
elected  to  take  Noah  Talcott,  the  agent,  as 
their  debtor,  and  cannot  afterwards  charge  the 
principals. 

The  plaintiffs  treated  with  Talcott,  as  the 
agent  of  the  defendants,  and  agreed  to  take 
his  notes.  The  jury  have  found  that  there  is 
no  evidence  of  any  agreement,  or  mutual 
understanding,  that  the  defendants  were,  or 
were  not,  bound  to  the  plaintiffs  for  the 
amount  of  the  notes.  I  think  this  finding  war- 
ranted by  tbe]evidence.  The  question,  then,  is, 
whether  on  "these  facts  the  defendants  are 
liable.  The  law  is  well  settled,  that  a  note 
given  by  the  debtor  for  a  precedent  debt,  is  no 
payment  of  the  original  demand,  unless  it  is 
expressly  agreed  to  receive  it  in  payment.  (5 
Johns.,  68  ;  7  Johns.,  311 ;  2  Johns.,  455.)  It 
is  here  contended  that  the  plaintiffs  have 
elected  to  take  Noah  Talcott's  notes,  and  there- 
by exonerated  the  defendants.  The  case  of 
Johnson  v.  *  Weed,  9  Johns.,  310,  is  not  [*38 1 
an  authority  to  prove  that  a  promissory  note 
of  a  third  person,  forgoodssold  and  delivered, 
is  no  payment,  unless  the  vendor  agrees  to 
take  it  actually  as  such,  because,  it  is  evident 
in  that  case,  the  plaintiff  did  not  intend  to  take 
Townsend's  note  at  his  own  risk.  In  Whitbeek 
v.  Van  New,  11  Johns.,  409.  on  a  review  of  all 
the  cases,  this  doctrine  seems  to  be  settled, 
that  if  the  vendor  of  goods  receive  from  the 
purchaser  the  note  of  a  third  person  (the  note 
not  being  forged,  and  there  being  no  fraud  or 
misrepresentation),  such  note  will  be  deemed 
to  have  been  accepted  by  the  vendor  in  pay- 
ment, unless  the  contrary  be  expressly  proved. 
The  inquiry,  then,  is,  whether  Noah  Talcott 
is  to  be  considered  in  the  light  of  a  third  per- 
son, within  the  meaning  of  the  rule  ;  he  was 
an  agent  merely,  and  represented  the  defend- 
ants. In  the  case  of  Everett  v.  Collins,  2 
Campb.,  515,  it  was  held  that  if  a  creditor 
prefer  a  bill  of  exchange,  accepted  by  a  stran- 
ger, to  cash,  he  must  abide  the  hazard  of  the 
security  he  takes.  In  that  case,  the  agents  of 
the  defendant,  who  was  the  debtor,  gave  their 
check  to  the  plaintiff,  which  was  dishonored  ; 
it  was  held  that  the  debtor  was  not  discharged. 
Lord  Ellenborough  observed,  the  agents  are 
not  to  be  considered  in  the  light  of  third  per- 
sons, but  as  the  defendant's  servants.  So  here, 
the  note  of  Talcott,  then,  is  not  the  note  of  a 
third  person,  nor  does  it  operate  as  payment, 
unless  so  agreed.  It  was  supposed  that  the 
plaintiffs  had  elected  to  take  N.  Talcott.  The 
case  of  Patterson  v.  Qandasequi,  15  East,  62, 
was  cited  on  the  argument.  It  undoubtedly 
proves  that  if  the  seller  elect  to  give  credit  to 
the  agent,*  he  cannot  afterwards  resort  to  the 
principal.  It  is  stated  in  that  case,  as  a  fact, 
that  the  goods  were  sold  on  the  credit  of  the 
agents.  It  is  not  so  stated  in  the  present  case. 

I  am,  on  the  whole,  of  opinion  that,  as  Tal- 
cott was  merely  an  agent,  and  as  there  does 
not  appear  to  have  been  any  agreement  not  to 
look  to  the  defendants,  they  are  liable.  This 
view  renders  it  unnecessary  to  consider  the 
application  for  a  new  trial,  on  the  ground  of 
newly  discovered  testimony.  I  will  only  ob- 
serve, that  if  the  plaintiffs'  evidence  was  insuf- 
ficent,  the  application  for  a  new  trial  ought  to 
be  granted  *on  the  ground  that  there  [*382 
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has  been  reasonable  diligence,  that  the  new 
evidence  is  material,  that  it  has  been  discov- 
ered since  the  trial,  and  is  not  cumulative.  If 
true,  it  proves  an  important  fact,  decisive  of 
the  controversy,  and  not  made  out  at  the  trial. 
Neither  is  it  to  contradict  the  testimony  of  N. 
Talcott ;  for  he  does  not  say  that  he  had  never 
expressed  to  the  plaintiff  an  expectation  that 
funds  would  be  sent  by  the  defendants,  but 
that  he  has  no  recollection  of  that  fact.  The 
newly  discovered  evidence,  therefore,  would 
establish  a  fact,  respecting  which  Mr.  Talcott 
has  no  recollection.  There  must  be  judgment 
for  the  plaintiffs. 

SUTHERLAND,  J.  This  is  an  action  brought 
by  the  plaintiffs  to  recover  the  difference  agreed 
to  be  paid  on  an  exchange  of  vessels,  made  on 
Dec.  5,  1818.  The  exchange  was  made,  on  the 
part  of  the  defendants,  by  Noah  Talcott,  whose 
authority  is  not  questioned.  The  difference 
agreed  to  be  paid  to  the  plaintiffs  was  $6,500, 
for  which  amount  they  took  the  notes  of  Noah 
Talcott  &  Co.,  which,  having  been  dishonored, 
in  consequence  of  their  failure,  this  suit  has 
been  brought  against  the  defendants.  The 
only  question,  upon  the  merits  of  the  case,  is, 
whether  it  was  a  part  of  the  contract  of  ex- 
change, that  the  notes  of  Noah  Talcott  &  Co. 
should  be  taken  by  the  plaintiffs,  in  payment 
or  satisfaction  of  the  difference  agreed  to  be 
given.  If  it  was,  and  if  they  were  so  received, 
then  the  plaintiffs  have  precluded  themselves 
from  the  right  of  resorting  to  the  defendants, 
which  they  otherwise  would,  unquestionably, 
have  possessed. 

The  jury,  under  the  direction  of  the  judge, 
found  specially  upon  this  point,  "  that,  in  the 
contract  for  exchange  of  vessels,  it  was  agreed 
that  the  notes  of  N.  &  D.  Talcott  should  be 
given  for  the  difference  ;  that,  at  the  time  of 
making  the  agreement,  it  was  expressly  de- 
clared, by  Noah  Talcott,  that  he  was  acting  as 
the  authorized  agent  of  Talcott  &  Bovvers  of 
New  Orleans  ;  but  that  there  is  no  evidence  of 
any  agreement,  or  mutual  understanding,  that 
the  said  Talcott  &  Bowers  were  or  were  not 
bound,  to  the  plaintiffs,  for  the  amount  of  the 
notes  of  N.  &  D.  Talcott,  in  the  event  of  their 
insolvency;"  and  this  finding  of  the  jury  is 
383*]  *perfectly  justified  by  the  evidence,  as 
stated  in  the  case. 

The  case,  then,  stands  thus  :  Noah  Talcott, 
acting  avowedly  as  the  agent  of  the  defend- 
ants, makes  the  exchange  of  vessels  for  them, 
and  gives  the  notes  of  his  house  for  the  differ- 
ence. Does  the  transaction  carry  upon  the 
face  of  it  the  requisite  legal  evidence  of  an 
agreement,  on  the  part  of  the  plaintiffs,  to 
take  those  notes,  as  payment,  without  the  right 
of  eventual  recourse  to  the  defendants  ?  I  am 
clearly  of  opinion  that  it  does  not,  within  the 
reason  or  authority  of  the  adjudged  cases. 

A  distinction  is  sometimes  taken  upon  this 
subject,  which  requires  to  be  a  little  consid- 
ered. It  is  this  :  that  the  note  of  a  third  per- 
son, if  taken  at  the  time  of  making  the  con- 
tract, is  payment;  but,  if  given  for  an  anteced- 
ent debt,  it  is  not.  Now  I  apprehend  that  it 
is  payment  in  neither  case,  unless  it  is  agreed 
to  be  so  taken  ;  and  if  so  agreed,  it  is  equally 
payment  when  taken  for  an  antecedent  debt 
as  when  taken  for  a  debt  contemporaneous 
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with  the  agreement.  In  either  case  the  inquiry 
is  the  same — did  the  creditor  agree  to  take  it 
as  payment?  And  so  are  all  the  cases.  In  Clerk 
v.  Mundatt,  12  Mod.,  203,  Lord  Holt  says  :  "If 
A  sell  goods  to  B,  and  B  take  a  bill,  in  satis- 
faction thereof,  there,  though  the  bill  be  never 
paid,  A  is  discharged  ;  because  it  is  part  of  his 
contract  that  B  should  take  the  bill.  So.  in 
Ward  v.  Evans,  2  Ld.  Raym.,  930,  Lord  Holt 
again  says  :  "  The  taking  a  note,  for  goods 
sold,  is  a  payment,  because  it  was  part  of  the 
original  contract."  The  case  of  Owenson  v. 
Morse,  7  T.  R.,  64,  turns  upon  this  very  point, 
and  the  language  of  Lord  Kenyon  there,  is 
very  clear  and  explicit.  It  was  an  action  of 
trover,  for  some  articles  of  plate,  purchased 
by  the  plaintiff  of  the  defendant,  and  two 
questions  were  made  :  1.  Whether  the  plate 
had  been  delivered  to  the  plaintiff :  and  2. 
Whether  he  had  paid  for  it.  In  either  case,  it 
was  admitted,  he  could  sustain  the  action. 
The  facts,  in  relation  to  the  payment,  were 
these :  the  plaintiff,  at  the  time  of  the  agree- 
ment, paid  the  price  of  the  goods,  in  the  notes 
of  the  Messrs.  Shaws,  who  kept  a  bank  at 
Southampton.  They  failed  before  the  goods 
were  sent  home,  and  the  defendant  *re-  [*384 
fused  to  deliver  them.  Lord  Kenyon  says  : 
"If  the  defendant  had  agreed  to  take  the  notes, 
as  payment,  and  to  run  the  risk  of  their  being 
paid,  that  would  have  been  considered  as  pay- 
ment, whether  the  notes  had  or  had  not  been 
afterwards  paid  ;  and  that  is  all  that  is  proved, . 
by  the  cases  that  have  been  cited.  But  with- 
out such  agreement  the  giving  of  such  notes  is 
no  payment." 

The  case  of  Johnson  v.  Weed,  9  Johns.,  310, 
in  this  court,  is  precisely  in  point.  Johnson 
sold  the  defendants'  goods,  for  which  he  agreed 
to  take  the  note  of  John  Townsend,  which  was 
delivered  to  him.  Townsend  failed  before  the 
note  fell  due,  and  the  plaintiff  brought  his  ac- 
tion against  the  defendants  for  goods  sold  and 
delivered.  Ch.  J.  Kent,  before  whom  the  cause 
was  tried,  charged  the  jury,  "that  unless  the 
plaintiff  agreed  to  receive  the  note  as  payment, 
and  to  run  the  risk  of  its  being  paid,  the  mere 
taking  of  the  note  would  not  amount  to  a  pay- 
ment, if  it  turned  out  to  be  of  no  value  :  and 
that,  whether  the  plaintiff  did  or  did  not  take 
the  note  in  question,  under  such  an  agreement, 
was  a  matter  of  fact  for  the  jury  to  find." 
This  was  not  the  case  of  an  antecedent  debt. 
The  note  was  actually  take,n,  by  the  plaintiff, 
at  the  time  of  making  the  contract  for  the 
goods.  But  that  was  not  considered  sufficient 
evidence  of  an  agreement,  on  the  part  of  the 
plaintiff,  to  take  the  note  in  payment ;  and  the 
jury  found  that  it  was  not  so  taken.  The 
court,  in  giving  their  judgment,  say:  "If  it 
was  a  part  of  the  original  agreement,  between 
the  parties,  that  the  plaintiff  should  take  Town- 
send's  note,  in  full  satisfaction  of  the  goods 
sold,  so  that  he,  and  not  the  defendant,  should 
run  the  risk  of  the  note,  then,  undoubtedly, 
the  plaintiff  has  no  right  of  action.  But  the 
fact,  whether  such  was  or  was  not  the  agree- 
ment, was  submitted  to  the  jury,  and  they 
have  decided  in  favor  of  the  plaintiff.  The 
books  all  agree  that  there  must  be  a  clear  and 
special  agreement,  that  the  vendor  shall  take 
the  paper,  absolutely,  as  payment,  or  it  will  be 
no  payment,  if  it  turns  out  to  be  of  no  value. 

553 


884 


SUPREME  COURT,  STATE  OK  NEW  YORK. 


The  cases  of  Murray  v.  Oouverneur,  2  Johns. 
Cas.,  438  ;  of  Herring  v.  Ganger,  3. Johns.  Gas., 
385*]  71  ;  of  Tobey  *v.  Barber,  5  Johns.,  68  ; 
of  Schermerhornv.  Loines,  7  Johns.,  311,  are  all 
cases  of  antecedent  debts,  in  relation  to  which 
there  is  no  doubt  of  the  rule.  And  if  what  is 
said  by  Lord  Kenyon  in  Omenson  v.  Morse,  and 
by  this  court,  in  Johnson  v.  Weed,  be  law,  it  is 
equally  clear  that  the  note  of  a  third  person, 
though  taken  at  the  time  of  making  the  con- 
tract, is  no  payment,  unless  it  was  expressly 
agreed  to  be  received  in  satisfaction,  as  pay- 
ment. The  finding  of  the  jury,  in  this  case, 
establishes  the  fact  that  there  was  no  agree- 
ment or  mutual  understanding  between  the 
parties  that  the  notes  of  N.  &  D.  Talcott  should 
be  taken  in  payment  of  the  difference.  It  was 
a  part  of  the  contract  that  they  should  give 
their  notes,  but  that  is  not  sufficient,  unless 
they  were  to  be  given  in  payment  or  satisfac- 
tion. 

In  Whitbeck  v.  Van  Ness,  11  Johns.,  409, 
there  was  no  doubt  that  it  was  the  intention  of 
the  parties  that  the  vendor  should  take  the  note 
of  Dean,  at  his  own  risk,  and  that  such  was 
the  agreement ;  and  that  it  was  perfectly  un- 
derstood that  the  vendee  was  not  to  be  re- 
sponsible in  any  event.  The  proposition  of 
the  vendee  was  to  buy  the  horse,  if  the  vendor 
would  take  Dean's  note  for  him.  to  which  he 
assented.  And  Spencer,  J.,  in  delivering  the 
opinion  of  the 'court,  puts  it  upon  that  ground. 
He  says  :  "The  single  point  for  our  determi- 
nation, in  this  case,  is,  whether  the  note  of  a 
third  person,  agreed  to  be  taken  in  payment 
for  goods  sold  at  the  same  time,  is  taken  at  the 
risk  of  the  vendor  of  the  goods,  or  of  the 
vendee."  If  agreed  to  be  taken  in  payment, 
it  undoubtedly  is  payment ;  and  that,  in  every 
case,  whether  of  an  antecedent  debt  or  of  a 
del>t  contracted  at  the  time  of  giving  the  note, 
is  (he  true  and  only  point  of  inquiry. 

But  in  this  case  the  notes  given  were  not,  in 
strictness,  the  notes  of  a  third  person.  They 
were  the  notes  of  the  defendants'  agent, 
avowedly  dealing  for  them,  within  the  limits 
of  his  authority.  In  such  a  case,  the  proof  of 
the  notes  having  been  taken  in  payment,  ought 
to  be  more  clear  and  explicit  than  though  they 
had  been  the  notes  of  a  stranger  ;  for  the  acts 
of  an  agent,  when  dealing  for  his  principal, 
386*]  *and  within  the  scope  of  his  powers, 
are,  in  judgment  of  law,  the  acts  of  the  prin- 
cipal. (Everett  v.  Collins,  2  Campb.,  515.) 

I  am,  accordingly,  of  opinion,  upon  the  mer- 
its of  the  case,  that  the  plaintiffs  are  entitled  to 
recover. 

It  is  not  necessary  to  consider  the  objections 
taken  to  the  special  counts  in  the  declaration, 
on  the  ground  of  variance  between  the  contract, 
as  sealed  and  proved  ;  for  there  is  no  doubt 
that  where  there  has  been  a  special  agreement, 
the  terms  of  which  h'ave  been  performed,  so 
that  nothing  remains  but  a  mere  duty  to  pay 
money,  the  money  may  be  recovered  in  a  count 
in  general  indebitatus  assumpsit,  without  stat- 
ing the  special  agreement.  (Mussen  v.  Price, 
4  East,  147 ;  Poulter  v.  Kiltinybeck,  \  Bos.  & 
P..  897  :  Gordon  v.  Martin,  Fi'tzg.,  302,  S.  C.  ; 
Bull.  N.  P.,  139  ;  Kelly  v.  Firlee,  1  Binn.,  4  ; 
Mile*  v.  Moodie,  3  Serg.  &  R.,  211  ;  Felton  v. 
Dickenson,  10  Mass.,  287.)  In  this  case,  the 
vessels  had  been  delivered,  and  every  part  of 
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the  agreement  was  executed,  except  the  pay- 
ment of  the  money  given  as  the  difference. 
And  the  cases  cited  show  that  this  may  well  be 
recovered  under  a  general  count. 

Upon  the  whole  case,  therefore,  I  am  of  opin- 
ion that  the  plaintiffs  are  entitled  to  judgment, 
which  renders  it  unnecessary  to  consider  theiv 
application  for  a  new  trial. 

SAVAGE,  Oh.  J.,  concurred. 
Judgment  for  the  plaintiffs. 

Cited  in— 4  Cow.,  289;  6  Wend.,  376 ;  21  Wend..  452 ; 
5  Den.,  362 ;  3  N.  Y.,  170  ;  77  N.  Y.,  362 ;  3  Keyes,  426 ; 
4  Abb.  App.  Dec.,  436:  2  Trans.  App.,  345:  3  Lans., 
491 ;  7  Hun,  549 ;  10  Barb.,  575  ;  12  Barb.,  213, 470 ;  18 
Barb.,  140 ;  34  Barb.,  296 ;  1  Hall,  67 ;  1  Sand.,  87 ;  1 
Duer,  390;  5  Rob.,  590;  3  Wood  &  M.,358;  33  N.  J. 
L.,  155;  33  Wis.,  502 ;  47  Wis..  631. 


*HAVENS  v.  HUNTINGTOK[*387 

Negotiable  Paper — Accommodation  Indorsement 
— Extinguishment,  by  Indorser's  Taking  up 
Note — Negotiation,  after  Dishonor — Defenses. 

Where  J.  &  H.  indorsed  a  promissory  note  for  the 
defendant's  accommodation,  and  on  its  being:  dis- 
honored paid  and  toolrit  up,  and  J.  &  H.  then  deliv- 
ered the  note  to  H.  alone,  with  the  original  indorse- 
ment thereon;  held  that  H.  might  maintain  an 
action  in  his  own  name,  alone,  as  indorsee. 

The  negotiable  quality  of  a  note  is  not  destroyed 
by  advancing  the  money  and  taking  it  up. 

Unless  this  be  done,  ammo  solvend i. 

Yet  where,  in  such  a  case,  its  negotiation  may 
work  a  wrong  to  any  one  of  the  previ9us  parties, 
such  a  payment  will  be  holden  to  extinguish  the 
note  and  prevent  its  negotiability,  and  this  for  the 
purposes  of  justice. 

As  if  a  subsequent  indorsee  may  thereby  be  ren- 
dered liable. 

And  so  of  the  like  cases. 

It  is  no  objection  to  an  action,  by  the  indorsee 
against  the  maker,  that  the  note  thus  taken  up,  was 
originally  given  to  the  payee,  and  indorsed  by  him 
for  the  accommodation  of  the  maker. 

For,  by  paying  it  as  indorser,  he  becomes  pos- 
sessed of  the  note,  as  a  purchaser;  is  capable  of 
suing  upon  the  note  itself;  is  not  confined  to  an 
action  for  money  paid;  and  might  make  himself 
liable,  as  indorser,  upon  it. 

And  the  defendant  may  avail  himself  of  any  de- 
fense which  he  might  have  had  against  the  payee, 
had  the  action  been  in  his  own  name. 

A  note,  though  over  due,  and  dishonored,  may 
still  be  negotiated,  subject  to  all  the  equities  be- 
tween the  original  parties. 

Citations-1  H.  Bl.,  89 ;  3  M.  &  S.,  94,  95 ;  1  Wils.,  46 ; 
17  Mass.,  615 :  3  T.  R.,  80,  83,  n.;  1  Johns.  Cas.,  51.  331 ; 
2  Cai.  Cas.,  303 ;  2  Johns.,  306 ;  5  Johns.,  118 ;  8  Johns., 
454. 

A  SSUMPSIT.  to  recover  the  amount  of  two 
£L  promissory  notes  hereinafter  recited.  The 
declaration  contained  two  counts  upon  the 
notes  themselves ;  that  is  to  say,  one  count 
upon  each  of  the  notes  against  the  defendant, 
as  maker,  in  favor  of  the  plaintiff,  as  indorsee 
of  Jenkins  &  Havens,  the  payees,  in  the  usual 
form.  It  also  contained  the  common  money 
counts,  and  a  count  upon  an  insimul  computas- 
sent.  The  defendant  pleaded  the  general  issue, 


NOTE.— Negotiable  paper— Payment—  When  it  can- 
cel* the  instrument. 

In  general,  payment  by  the  maker  or  acceptor 
cancels  the  instrument.  Suydam  v.  Westfall,  2 
Den..  205;  Eastman  v.  Plumer,  32  N.  H.,  238. 

This  is  true,  even  where  the  maker  or  acceptor  is 
one  for  accommodation,  the  remedy  being  in  an 
action  for  the  money  paid.  Griffith  v.  Reed,  21 
Wend.,  502. 

Payment  by  the  drawer  is  extinguishment  of  the 
bill  only  as  to  him,  and  if  the  bill  be  left  with  the 
holder,  the  payment  is  no  defense  to  the  acceptor. 
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with  notice  of  set-off.  An  order  for  a  bill  of 
particulars  having  been  obtained,  the  plaintiff, 
in  pursuance  thereof,  stated  the  particulars  of 
his  demand,  arising  under  the  third  and  fourth 
counts  of  his  declaration,  viz. :  the  money 
counts,  and  count  upon  the  insimul  compntas- 
aent,  in  the  words  following  ;  "  The  particu- 
lars of  the  plaintiff's  demand,  contained  in  the 
third  and  fourth  counts  of  his  declaration  in 
this  cause,  are  the  several  sums  of  money 
specified  in  the  two  several  promissory  notes, 
mentioned  and  described  in  the  first  two 
counts  of  the  said  declaration.  And  the  plaint- 
iff reserves  to  himself  the  right,  if  necessary, 
of  offering  the  two  promissory  notes  aforesaid, 
or  either  of  them,  in  evidence,  on  the  trial  of 
this  cause,  or  otherwise,  in  support  of  his 
demand,  contained  in  the  third  and  fourth 
counts  of  his  declaration,  aforesaid,  and  each 
of  them." 

888*|  *The  cause  was  tried  before  His 
Honor,  the  late  Mr.  Justice  Yates,  at  the  N.  Y. 
sittings,  Nov.  27,  1821.  On  the  trial,  the  two 
notes  declared  on  were  proved  and  read  in 
evidence  to  the  jury,  the  first  being  as  follows: 

"Ds.  2000.  Sixty  days  after  date,  I  promise 
to  pay  Messrs.  Jenkins  &  Havens,  or  order, 
two  thousand  dollars,  value  rec'd.  New  York, 
July  1st,  1814. 

(Signed)  BEN  HUNTINGTON. 

(Indorsed)    JENKINS  &  HAVENS." 

The  second  note  was  as  follows  : 

"NEW  YORK,  29th  July,  1814. 

Sixty  days  after  date,  I  promise  to  pay 
Messrs.  Jenkins  &  Havens,  or  order,  two  thou- 
sand dollars,  value  rec'd. 

Ds.  2000.     (signed)       BEN  HUNTINGTON. 

(Indorsed)    JENKINS  &  HAVEN." 

William  Whitlock,  the  witness  who  proved 
the  notes,  being  cross-examined,  testified  that, 
at  the  time  the  notes  were  given,  he  was  a 
clerk  of  the  firm  of  Jenkins  &  Havens,  which 
consisted  of  the  plaintiff  and  Frederic  Jenkins  ; 
that  the  indorsement  of  the  notes  is  in  the 
handwriting  of  the  plaintiff ;  that  the  notes 
were  indorsed  by  Jenkins  &  Havens  for  the 
accommodation  of  the  defendant,  Huntington, 
the  maker,  who  got  them  discounted  at  the 
Bank,  for  his  own  use  ;  and  that  Jenkins  & 
Havens  afterwards  (when  the  notes  had  fallen 
due,  and  were  dishonored  by  the  maker),  as 
indorsers,  paid  the  amount  of  the  notes  to  the 
Bank  and  took  them  up. 

Upon  this  evidence,  the  defendant's  counsel 
moved  for  a  nonsuit,  upon  the  ground  that 
Jenkins  &  Havens,  the  indorsers,  by  paying  the 
amount  of  the  notes  to  the  Bank,  and  taking 
them  up,  acquired  such  title  to  the  notes,  as 
only  enabled  them  to  bring  an  action  in  their 
joint  names  ;  and  that  they  could  not,  by  a 


subsequent  transfer,  or  deli  very  of  the  notes  to 
the  plaintiff,  enable  him  to  bring  the  action  in 
his  individual  name,  nor  give  them  in  evidence 
in  this  action  ;  and  that  no  action  could  be 
sustained  in  the  name  of  the  plaintiff  solely, 
the  notes,  in  consequence  of  the  payment, 
havine  ceased  to  he  negotiable.  The  plaintiff's 
counsel,  on  the  contrary,  insisted  that  the 
notes,  being  indorsed  in  *blank  and  [*389 
paid,  and  taken  up  by  the  indorsers,  they 
miirht  by  delivery  or  transfer  of  the  notes  to 
the  plaintiff,  enable  him  to  bring  an  action 
thereon,  as  against  the  maker,  in  his  own 
name  ;  and  that  an  action  upon  a  note,  in- 
dorsed in  blank,  may  be  maintained  in  the 
name  of  any  person,  subject  to  any  equities 
existing  between  the  original  parties  ;  and  that 
the  evidence,  prima  facie,  was  sufficient  to 
support  the  action,  either  on  the  special 
counts,  or  the  money  counts.  His  Honor,  the 
Judge,  however,  ruled  that,  although  Jenkins 
&  Havens,  the  indorsers,  by  paying  and  taking 
up  the  notes,  might  have  brought  an  action  in 
their  joint  names,  yet  that  they  could  not,  by  a 
subsequent  transfer  or  delivery  of  the  notes  to 
the  plaintiff,  enable  him  to  bring  an  action  in 
his  individual  name  ;  that  the  action  could 
only  be  brought  in  the  joint  names  of  Jenkins 
&  Havens,  and  that  the  evidence  was  not  com- 
petent to  sustain  this  action  ;  that  he  would 
direct  the  plaintiff  to  be  nonsuited,  with  leave 
to  move  the  court  to  set  the  nonsuit  aside.  The 
plaintiff's  counsel  then  offered  to  prove  fur- 
ther, that  the  partnership  of  Jenkins  &  Ha- 
vens had  been  since  dissolved,  and  that  this 
firm  was  indebted  to  the  plaintiff,  as  one  of  the 
partners,  to  an  amount  equal  to  the  amount  of 
the  notes,  so  that  he  was  entitled  to  the  whole 
benefit  thereof  ;  but  His  Honor  thought  the 
testimony  immaterial,  and  therefore  rejected 
it ;  and  the  plaintiff  was,  thereupon,  by  His 
Honor's  direction,  nonsuited,  with  leave  to 
move  the  court  to  set  aside  the  nonsuit.  A 
motion  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  was  now  made  accordingly. 
Mr.  W.  Slosson.  for  the  plaintiff,  insisted  : 

1.  That  Jenkins  &  Havens,  the  indorsers,  by 
taking  up  the  notes,  which  they  were  legally 
liable  to  do,  acquired  a  clear  right  of  action, 
upon  the  notes,  as  payees  ;  the  payment  of  a 
note,  by  an  indorser,  being  a  legal  purchase  of 
the  security,  and  not  an  extinguishment  of  the 
note. 

2.  That  the  notes,  being  available  in  their 
hands,  and  being  indorsed  by  them  in  blank, 
they  could,  by  transfer  or  delivery,  enable  the 
plaintiff  to  maintain  an  action,  subject  to  the 
equities  existing  at  the  time  of  the  transfer. 
(Calloio  v.  Lawrence.  3  Maule  &  S.,  95  :  Ch.  on 
Bills,  Phil,  ed.,  440.) 


Otherwise,  however,  if  the  acceptance  were  for  the 
accommodation  of  the  drawer.  2  Daniels  Neg. 
Inst's.,  1237. 

A  last  indorser,  after  paying:  a  bill  or  note,  can 
again  transfer  it,  and  the  prior  parties  will  be  liable 
to  his  transferee.  Montgomery'R.  R.,  v.  Trebles,  44 
Ala.,  258 ;  St.  John  v.  Roberts,  81  N.  Y.,  441  (in  this 
case,  the  indorsers,  selling;  the  note  without  erasing 
their  indorsement,  were  held  liable  to  the  purchaser 
of  the  note  at  auction) :  French  v.  Jarvis,  29  Conn., 
348. 

In  2  Daniels  Neg.  Inst's.,  1230,  two  cases  are  stated 
in  which  the  drawer  cannot,  after  paying,  reissue  a 
bill  so  as  to  bind  the  acceptor.    1.  Where  the  accept- 
ance was  for  the  accommodation  of  the  drawer.    2.  , 
Where  the  drawer  i3  liable  to  an  indorser.    The  1 
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same  principle  would  apply  to  an  intermediate  in- 
dorser. See  Jones  v.  Broadhurst,  9  C.  B.,  173 ;  Gard- 
ner v.  Maynard,  7  Allen,  456 :  French  v.  Jarvis,  29 
Conn.,  348 ;  West  Boston  Savings  Inst.,  124  Mass.,  506. 

The  negotiations  of  a  bill  or  note  after  payment, 
in  any  case,  constitutes  a  valid  contract  between 
the  parties  to  the  transaction.  See  2  Daniels  Neg. 
Inst's.,  1242 ;  Barney  v.  Clark,  46  N.  H..  514 ;  Mabry 
v.  Matheny,  18  Miss.,  323.  See,  generally,  Williams 
v  Matthews,  3  Cow.,  252 ;  Lancey  v.  Clarke,  64  X.  Y., 
209  ;  Rockingham  Bank  v.  Claggett,  29  N.  H.,  292 ; 
Savage  v.  Merle,  5  Pick.,  85  :  Ballard  v.  Greenbush, 
24  Me.,  336 ;  Sawyer  v.  White,  19  Vt.,  40. 

Indorsement  after  maturity— Subject  to  what  equi- 
ties. See  Johnson  v.  Bloodgood,  1  Johns.  Cas.,  51, 
note, 

555 


390 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1823 


39O*]  *3.  That,  an  action  may  be  main- 
tained, on  a  note  transferable,  by  delivery,  in 
the  name  of  any  person.  (Cooper  v.  Kerr,  3 
Johns.  Cas  ,  264.) 

4.  That  the  evidence  was  also  competent, 
under  the  money  counts. 

5.  That  His  Honor,  the  Judge,  was  mistaken 
in  the  law,  as  ruled  by  him  ;  and  that  the  non- 
suit ought  to  be  set  aside,  and  a  new  trial 
granted. 

The  objection  at  the  trial  was,  that  as  Jen- 
kins &  Havens  had  paid  and  taken  up  the 
notes,  their  negotiability  had  ceased  ;  and  the 
two  cases  of  Blake  v.  Sewall.  3  Mass.,  556,  and 
Boylxton  v.  Greene,  8  Id.,  465,  were  produced 
at  the  Circuit,  upon  the  authority  of  which  the 
judge  allowed  the  objection,  and  ordered  the 
nonsuit.  The  error  of  those  cases  consists  in 
laying  down  the  rule  too  broadly,  and  suppos- 
ing that  the  negotiability  of  a  note  absolutely 
ceases  on  its  being  paid.  The  rule  is  a  qualified 
one,  like  that  which  relates  to  paper  which  is 
dishonored,  or  over  due.  In  the  latter  case,  it 
still  continues  negotiable,  but  all  equities,  be- 
tween the  original  parties,  remain.  (Brown  v. 
Daviea,  3  T.  R.,  80  ;  Taylor  v.  MatJier,  Id.,  83, 
in  n.;  Johnson  v.  Bloodgood,  1  Johns.  Cas.,  51  ; 
S.  C.,  2  Cai  Cas.,  303;  Sebrinq  v.  Rathbun,  1 
Johns.  Cas.,  331  ;  learning  v  Gaine,  2  Johns., 
306  ;  O'Cattaghan  v.  Sawyer,  5  Id.,  118  ;  Lan- 
sing v.  Lan-iing,  8  Id.,  454;  Ch.  on  Bills,  Phil, 
eel.,  168;  Id.,  Story  ed.,  105  to  106.)  After 
paying  and  taking  up  the  note,  the  payees 
were  fully  remitted  to  their  original  rights, 'and 
held  in  their  first  capacity  as  payees  ;  and 
whether  the  maker  pays  it  to  them  or  to  their 
assignee,  must  be  immaterial  to  him.  An  in- 
dorsement in  blank,  authorizes  the  holder  to 
fill  it  up  I'o  himself.  The  cases  to  this  point  are 
cited  by  Kent,  /.,  in  Conroy  v.  Warren,  3 
Johns.  Cas.,  259,  263,  264  ;  and  that  authority 
decides,  that  where  there  are  no  suspicious 
circumstances,  the  court  will  never,  in  such  a 
case,  inquire  into  the  right  of  the  plaintiff  to 
sue.  It  is  enough  that  he  holds  the  note.  Beck 
v  Robley,  1  H.  Bl.,  89,  in  notes,  upon  the 
authority  of  which  the  cases  of  Bloke,  v. 
Sewall.  and  Boylxton  v.  Greene,  in  Mass. ,  were 
decided,  stands  upon  the  principle  that  some 
previous  party  might  have  been  injured  by  the 
transfer.  But  Huntington  is  the  maker  of 
these  notes,  and  ought  to  pay  them  ;  and  could 
not  Jenkins  &  Havens,  holding  them  in  their 
original  capacity,  transfer  them  to  the  plaint- 
iff ?  The  case  of  Callow  v.  Lawrence  decides 
this  very  point,  and  gives  to  Beck  v.  Robley  its 
proper  qualification  ;  and  it  is  remarkable  that 
the  two  cases  from  Mass.,  have,  upon  a  more 
enlightened  view  of  the  subject,  in  that  very 
Slate,  been  overruled,  or  restricted  to  the 
3i)l*]*principle,  as  it  is  to  be  found  in  Callow 
v.  Lawrence  This  was  done  in  Guild  v.  Eager, 
17  Mass.,  615.  The  defendant  has  a  full  right, 
in  this  case,  to  all  the  defense  which  can  exist, 
or  could  ever  have  existed.  He  is,  conse- 
quently, not  injured  by  the  form  of  the  action. 

Mr.  G.  Griffin,  contra: 

l._  The  notes  on  which  the  action  is  founded 
having  been  once  paid,  ceased  to  be  negotiable, 
and  could  not,  therefore,  be  transferred  to  the 
plaintiff,  so  as  to  enable  him  to  sustain  an  ac- 
tion in  his  own  name. 

2.  Jenkins  &  Havens  could  not  have  main 
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tained  any  action  on  the  notes  themselves,  as 
they  were  accommodation  notes,  though  they 
might  for  the  money  paid  ;  but  the  right  o'f 
action  for  money  paid  is  not  negotiable. 

There  are,  in  reality,  substantial  reasons 
why  this  action  should  have  been  brought  in 
the  name  of  Jenkins  &  Havens,  instead  of 
Havens  individually.  It  is  conceded  that  if 
the  defendant  may,  by  possibility,  be  injured 
by  this  form  of  proceeding,  the  action  cannot 
be  sustained.  Here  is  a  notice  of  set-off.  Now 
suppose  our  right  of  set-off  to  be  against  Jenk- 
ins &  Havens  jointly  ;  do  they  not  defeat  it 
by  thus,  of  their  own  heads,  declining  to  be 
plaintiffs,  and  throwing  Havens  forward  as 
the  sole  party  ?  All  the  cases  cited  by  the 
gentleman  steer  clear  of  the  real  point  in  con- 
troversy. These  are  accommodation  notes, 
indorsed  and  discounted  for  the  benefit  of 
Huntington  ;  so  that,  in  truth,  the  indorsers 
were  mere  sureties  for  the  defendant.  Jenkins 
&  Havens  paid  the  money  and  took  back  the 
notes  as  indorsers.  The  cause  of  action  was 
then,  properly,  money  paid,  laid  out  and  ex- 
pended— a  mere  chose  in  action,  not  assignable. 
Admit  them  restored  to  their  original  capacity; 
what  was  this  ?  Not  that  of  payees.  They 
never  could  have  counted  upon  these  notes  as 
such.  They  never  were  made  and  delivered 
as  promissory  notes  to  Jenkins  &  Havens. 
They  differ,  therefore,  altogether,  from  the 
case  of  notes  given  for  a  debt  due  to  Jenkins 
&  Havens.  A  payment  would  there  remit 
them  to  their  original  situation  as  indorsers. 
Here  it  merely  gives  them  a  new  right  of  action 
as  sureties,  which  was  created  by  the  payment. 
They  have  stood  all  along  in  the  relation  of 
mere  sureties. 

'  *But  these  notes  are  functus  officio,  [*3O2 
without  reference  to  the  effect  which  may  be 
produced  upon  any  of  the  parties  to  them. 
They  are  so  within  the  case  of  Beck  v.  Robley. 
That  case  was  decided  in  the  14  Geo.  III. ;  and 
being  before  the  Revolution,  is  binding  upon 
this  court,  notwithstanding  the  cases  decided 
there  since. 

Mr.  Slosson,  in  reply.  Jenkins  &  Havens 
were  not  mere  sureties.  They  became  sureties 
upon  negotiable  paper  ;  and  are  entitled  to  all 
the  benefit  arising  from  the  form  in  which  the 
business  was  done.  No  authorities  have  been 
or  can  be  cited  against  this  doctrine.  Being 
the  beneficial  owners  they  are  entitled  to  treat 
this  paper  as  promissory  notes,  and  transfer  it 
accordingly.  They  became  the  substituted 
holders  of  the  notes.  Had  a  third  person  paid 
the  note,  and  taken  it  from  the  Bank,  could 
not  an  action  have  been  maintained  upon  it  ? 
In  Callow  v.  Lawrence  it  was  holden  that  one 
who  takes  up  a  note  becomes  the  purchaser, 
and  may  sue  upon  it  as  such.  In  Beck  v.  Robley 
the  right  of  action  is  denied  upon  the  single 
ground  of  injury  to  Hodgson.  Huntington,  I 
repeat,  cannot  complain.  He  has  every  equi- 
table defense  by  way  of  set-off  or  otherwise  ; 
and  he  may  avail  himself  of  it  equally  as  if 
the  suit  were  in  the  name  of  the  payees. 

WOODWORTH,  J.  The  question  in  this 
case  is,  whether,  after  payment  to  the  Bank, 
the  notes  continued  negotiable,  and  could  be 
transferred  to  the  plaintiff,  so  as  to  enable 
him  to  sustain  an  action  in  his  own  name. 
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The  objection  to  the  right  of  recovery  is  mere- 
ly to  the  form  of  action.  It  is  urged,  on  this 
principle,  that  by  payment  of  a  bill  or  note, 
the  contract  of  the  parties  to  it  ceases.  It  is 
not  necessary  to  controvert  this  proposition, 
in  order  to  decide  the  present  cause.  A  remedy 
in  this  form,  on  the  note  itself,  is  certainly 
convenient ;  and  if  it  can  be  shown  that  no 
injury  can  arise  by  sustaining  it,  I  should  be 
inclined  to  uphold  it,  unless  restrained  by  a 
uniform  current  of  authority.  The  case  of 
Beck  v.  Robley,  1  H.  Bl.,  89,  is  relied  on  by  the 
defendant's  counsel  as  in  point  ;  but  it  will  be 
393*]  found,  on  examination,  *to  be  clearly 
distinguishable.  The  facts  were  these:  Brown 
drew  a  bill  of  exchange  upon  Robley,  payable 
to  Hodgson,  or  order,  which  was  accepted  by 
Robley,  and  indorsed  by  Hodgson.  Not  being 
paid  when  due,  Hodgson  returned  the  bill,  and 
Brown  took  it  up,  Hodgson's  indorsement  still 
remaining.  Brown  afterwards  gave  the  bill  to 
Beck,  as  a  security  for  the  money.  The  jury 
found  a  verdict  for  the  defendant,  on  the 
ground  that  the  acceptor  was  discharged  by 
Brown's  taking  up  the  bill,  and  that  there  was 
an  end  to  its  negotiability.  The  court  held 
the  action  not  maintainable;  not  on  the  ground 
that  where  a  bill  comes  back  unpaid,  and  is 
taken  up  by  the  drawer,  it  ceases,  in  every 
case,  to  be  a  bill,  but  that  the  facts  in  that  case 
required  it  so  to  be  considered.  This  is  evi- 
dent from  the  expressions  of  Lord  Mansfield, 
who  observes,  "  if  it  were  negotiable,  Hodg- 
son would  be  liable,  for  which  there  is  no 
color."  The  consequences  that  would  follow 
from  a  different  decision,  could  not  be  sanc- 
tioned. The  payment  by  Brown  to  Hodgson 
wholly  exonerated  the  latter.  It  was  the  same 
thing  as  striking  out  his  indorsement ;  and  if 
so,  Beck  could  have  no  title  to  the  bill.  If, 
notwithstanding  the  payment  to  Hodgson,  his 
indorsement  passed  the  interest  in  the  bill  to 
Beck,  it  follows  that  he  would  be  liable  as  an 
indorser — a  proposition  too  absurd  and  unjust 
to  be  tolerated.  The  distinction,  in  the  present 
case,  is  manifest.  It  is  true  the  indorsers  here 
have  taken  up  the  note,  as  the  drawers  did  in 
Beck  v.  Robley  •  they  afterwards  passed  it,  but 
on  their  own  indorsement  solely.  The  plaint- 
iff derives  his  right  from  Jenkins  &  Havens, 
who  ought  to  be  liable  as  indorsers;  for  it  must 
be  presumed  they  have  received  value  for  the 
transfer.  Supposing  Havens  had  indorsed 
this  note,  and  Jenkins  &  Havens  had  paid  him 
and  taken  it  up,  but  omitted  to  strike  out  his 
name — the  holder  could  not  recover  on  a 
count,  stating  the  indorsement  to  him  to  have 
been  made  by  Havens,  because  then  the  prin- 
ciple in  Beck  v.  Robley  would  apply.  The  two 
cases  would  be  alike.  Here  there  are  no  in- 
terests of  third  persons  to  be  affected,  but  in 
the  manner  prescribed  by  law.  The  note  con- 
tinued negotiable  in  the  hands  of  Jenkins  & 
Havens,  by  their  own  indorsement.  If  they 
394*]  *passed  it,  there  is  no  reason  why 
they  should  not  be  liable.  In  Callow  v.  Law- 
rence, 3  Maule  &  S.,  95,  the  case  was  this: 
the  drawer  of  a  bill,  payable  to  his  own  order, 
.indorsed  it  .to  Taylor,  who  discounted  it  for 
him.  Taylor  indorsed  it  to  Bassett.  Upon 
the  bill  being  dishonored,  the  drawer  paid  the 
amount  to  Bassett,  who  struck  out  his  own  and 
Taylor's  indorsement  and  returned  it  to  the 
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drawer,  who  afterwards  passed  it  to  the  plaint- 
iff. It  was  held  that  he  might  recover  against 
the  acceptor.  Lord  Ellenborough,  in  that  case, 
says:  "If  the  drawer  has  paid  the  bill,  he 
may  sue  the  acceptor  on  that  bill,  and  if,  in- 
stead of  suing  the  acceptor.he  put  it  into  circu- 
lation on  his  own  indorsement  only,  it  does 
not  prejudice  any  of  the  other  parties."  He 
considered  that  Pywell,  the  drawer,  became 
the  purchaser  of  the  bill  when  he  passed  it 
and  took  it  up  ;  that  it  was  not  paid  animo 
solvendi,  in  order  to  distinguish  it,  but  only  to 
relieve  himself  from  the  situation  in  which  he 
stood  upon  the  bill.  All  the  judges  concurred 
in  the  opinion  that  the  case  of  Beck  v.  Robley 
was  decided  on  the  distinction  I  have  laid 
down.  In  Gomez  Serra  v.  Berkley,  1  Wils., 
46,  the  point  in  question  seems  to  have  been 
settled.  There  the  payees  of  a  promissory  note, 
payable  to  them  or  order,  indorsed  it  to  the 
plaintiff,  and  afterwards  paid  the  note  and 
took  it  back,  and  then  passed  it  a  second  time 
to  the  plaintiff.  It  was  held  that  the  plaintiff 
might  recover  against  the  maker  ;  for  he  was 
still  liable  to  the  payees,  when  they  passed  the 
note  a  second  time  to  the  plaintiff  ;  and  that 
the  plaintiff  ought  to  stand  in  their  place. 
The  next  objection  is,  that  Jenkins  &  Havens 
could  not  have  maintained  an  action  on  the 
notes  themselves,  as  they  were  accommodation 
notes,  though  they  may  for  the  money  paid. 
It  will  be  conceded  that  Jenkins  &  Havens 
could  not  sustain  an  action  on  the  notes,  be- 
fore payment  at  the  bank.  Previous  to  that 
there  was  no  consideration,  but  becoming 
liable  on  the  notes  as  indorsers,  and  it  being 
their  duty  to  take  them  up,  the  money  paid 
operated  as  a  purchase  of  the  security  ;  and 
from  that  moment  it  ceased  to  be  an  accom- 
modation note,  indorsed  by  them  for  the  de- 
fendant, but  a  valid  note  to  Jenkins  &  Havens, 
founded  op  good  consideration.  I  am  of 
opinion  that  the  plaintiff  is  entitled  10  judg- 
ment. 

*SUTHERLAND,  J.  The  only  ques-  [*395 
tion  is,  whether  the  notes  ceased  to  be  nego- 
tiable in  consequence  of  having  been  dis- 
honored by  the  maker,  and  paid  by  the  in- 
dorsers 

All  the  doubt  that  exists  upon  this  point,  has 
grown  out  of  the  case  of  Beck  v.  Robley.  1  H. 
Bl.,  89,  n.  And  all  the  cases,  in  which  the 
negotiability  of  a  note,  or  bill  of  exchange, 
circumstanced  like  these,  has  been  called  in 
question,  put  themselves  upon  the  authority  of 
that  case. 

That  was  the  case  of  a  bill  of  exchange, 
drawn  by  one  Brown  upon  Robley,  in  favor 
of  one  Hodgson,  accepted  by  Robley  and  in- 
dorsed by  Hodgson.  Not  beiner  paid  by  the 
acceptor  when  due,  Brown,  the  drawer,  took 
it  up,  Hodgson's  indorsement  being  still  upon 
it.  Brown  subsequently  passed  it  to  Beck,  the 
plaintiff.  It  was  held  by  Lord  Mansfield,  that 
the  drawer,  after  having  paid  the  bill,  could 
not  again  put  it  in  circulation  ;  because,  by  so 
doing,  Hodgson,  the  payee  and  indorser,  would 
be  subjected  to  a  suit  upon  it,  which  clearly 
ought  not  to  be. 

This  case  has  always  been  considered,  in 
England,  as  standing  upon  its  own  particular 
grounds ;  and  has  never  been  held  to  decide 
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that  a  bill  or  note  is  not  negotiable  after  it 
becomes  due,  and  has  been  taken  up,  unless  by 
putting  it  in  circulation  again  :  some  party  to 
it  might  be  subjected  to  a  suit,  who  ought  not 
pay  it. 

The  case  of  Callow  v.  Lawrence,  3  Maule  & 
S. ,  94,  is  decisive  upon  this  point.  There  a  bill 
of  exchange  was  drawn  by  one  Pywell,  pay- 
able to  his  own  order,  upon,  and  accepted  by 
Lawrence,  the  defendant.  Pywell  indorsed  it 
to  one  Taylor,  and  Taylor  to  one  Bennett,  who 
held  it  when  it  became  due.  iSot  having  been 
taken  up  by  Lawrence,  the  acceptor,  Pywell, 
the  drawer  and  first  indorser,  paid  it ;  and 
striking  out  the  subsequent  indorsements  of 
Taylor  and  Bennett,  passed  it  to  Callow,  the 
plaintiff. 

It  was  held,  by  all  the  judges,  that  the  fact 
of  the  bill  having  been  taken  up  by  the  drawer, 
did  not  destroy  its  negotiability  ;  that  the  test 
was,  whether  it  could  be  put  in  circulation 
again,  without  prejudice  to  any  party  who 
ought  not  to  pay  it ;  and  that,  as  the  drawer 
was  also  the  first  indorser  of  the  bill,  its  nego- 
396*]  liability  could  be  preserved,  *without 
prejudice  to  the  subsequent  indorsers,  by  strik- 
ing out  their  names,  and  leaving  his  own  upon 
it.  The  ease  of  Gomez  Serra  v.  Berkley,  1  Wils. , 
46,  is  to  the  same  point. 

This  question  was  very  fully  discussed  in  the 
Superior  Court  of  Mass",  in  Guildv.  Eager,  17 
Mass.,  615,  and.  the  principle  of  Callow  v. 
Lawrence  was  sanctioned  and  adopted, although 
two  decisions  of  a  contrary  character  had  been 
made  ia  that  court,  under  a  misapprehension 
of  the  case  of  Beck  v.  Robley. 

It  is  clear,  then,  upon  the  authority  of  these 
cases,  that  the  negotiability  of  the  notes  upon 
which  this  suit  was  brought,  was  not  impaired 
by  the  fact  of  their  having  been  paid  and  taken 
up  by  Jenkins  &  Havens.  They  were  the 
payees  and  sole  indorsers  of  the  no^s  ;  and  no 
party,  who  was  not  at  all  events  bound  to  pay 
them,  could  be  sued  or  molested  in  consequence 
of  their  being  again  put  in  circulation. 

If,  as  between  Jenkins  &  Havens  and  the 
defendant,  there  was  any  fraud  in  the  transfer 
of  these  notes,  or  if  he  has  any  ground  of 
defense  against  them,  he  can  avail  himself  of 
it  against  the  plaintiff  ;  for,  having  taken  the 
notes  after  they  became  due,  he  took  them 
subject  to  every  defense  which  existed  between 
the  original  parties  at  the  time  of  their  transfer 
to  him.  (Brown  v.  Davies,  3  T.  R.,  80  ;  Tay- 
lor v.  Mather,  Id. ,  83,  n  ;  Johnson  v.  Bloodgood, 
1  Johns.  Cas.,  51  ;  2  Cai.  Cas.,  303  ;  Scoring 
v.  Rathbun,  1  Johns.  Cas.,  331;  Lansing  v. 
Gaine,  2  Johns.,  306;  O'Callaghan  v.  Sawyer, 
5  Johns.,  118  ;  Lansing  v.  Lansing,  8  Johns., 
454.) 

The  nonsuit  must,  therefore,  be  set  aside, 
and  a  new  trial  granted,  with  costs  to  abide  the 
event  of  the  suit. 

SAVAGE,  C h.  J.,  concurred. 
Rule  accordingly. 

Cited  in— 6  Cow.,  455 ;  1  Den.,  612 :  31  N.  Y.,  444  ;  3 
Bnrb.,  13 :  21  Barb..  534;  1  Saund.,  202 ;  2  Duer.  643 ; 
12  Leg.  Obs.,  223. 
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Negotiable  Paper  —  Payable  on  Demand —  To 
Charge  Indorser,  Demand  and  Notice  Must  Be 
within  Reasonable  Time — Parol  Agreement,  as 
to  Time  of  Demand,  between  Indorsee  and 
Maker  Inadmissible — Waiver  of  Demand  and 
Notice,  What  is. 

A  promissory  note,  payable  on  demand,  is  due 
presently ;  and  in  order  to  charge  the  indorser  of 
such  a  note,  payment  must  be  demanded  of  the 
maker,  and  notice  of  non-payment  given  to  the  in- 
dorser, within  a  reasonable  time  after  the  date. 

What  is  a  reasonable  time,  when  the  facts  are  as- 
certained, is  a  question  of  law,  to  be  determined  by 
the  court. 

Five  months  is  an  unreasonable  delay,  where  all 
the  parties  reside  in  the  same  city. 

That  the  note  is  given  for  money  lent,  and  pay- 
able on  demand,  with  interest,  does  not  take  it  out 
of  the  general  rule. 

Nor  will  an  agreement,  at  the  time  of  executing 
the  note,  between  the  indorsee  and  the  maker,  that 
the  money  shall  not  be  demanded  at  the  time  when 
the  note  purports  on  the  face  of  it  to  be  payable, 
excuse  a  delay  of  the  demand,  in  order  to  charge  the 
indorser,  beyond  the  ordinary  time ;  especially 
where  the  indorser  is  not  a  party  to  the  agree- 
ment. 

Indeed,  parol  evidence  of  an  agreement  to  pay  at 
a  different  time  than  that  which  the  note  imports, 
is  inadmissible,  within  the  rule  that  the  legal  effect 
of  a  written  contract  cannot  be  varied  by  parol  evi- 
dence. 

An  offer  by  an  indorser  to  give  his  own  note,  in 
satisfaction  of  the  indorsed  note,  is  not  a  waiver  of 
demand  and  notice,  unless  such  offer  is  accepted  by 
the  holder. 

To  make  a  promise  of  payment  operate  as  a 
waiver  of  demand  and  notice,  the  holder  must  show 
affirmatively  and  clearly,  that  the  indorser  prom- 
ised with  full  knowledge  that  he  had  not  been 
charged  as  indorser  by  a  regular  demand  and  no- 
tice. 

Citations.— 5  Johns.,  385,  16  Johns.,  154:  12  Johns.. 
423 ;  8  Johns.,  190,  384 ;  11  Johns.,  180 ;  7  Johns.,  70 ;  4 
Johns.,  224 ;  13  Mass.,  131 ;  Chit.  Bills,  197 ;  2  Cai.,  369 ; 
1  T.  R.,  167  ;  1  Johns..  319. 

A  SSUMPSIT,  by  the  plaintiff,  as  indorsee, 
1JL  against  the  defendants  as  indorsers  of  a 
promissory  note,  dated  atN.  Y.,  Feb.  15, 1819. 
made  by  one  Kumbel,  in  favor  of  and  indorsed 
by  the  defendants,  for  $1,000,  payable  on  de- 
mand, and  expressed  to  be  for  value  received. 
On  the  trial  of  the  cause,  the  following  facts 
appeared  :  all  the  parties,  both  at  the  date  of 
the  note,  and  at  the  time  when  payment  was 
demanded  and  notice  given  to  the  indorsers  of 
demand  and  non-payment,  resided  in  the  City 
of  N.  Y.  The  note  was  executed  under  the 
following  circumstances  :  Kumbel  requested 
of  the  plaintiff  the  loan  of  $2,000,on  his  (K.'s) 
note,  at  one  year,  to  be  indorsed  by  the  defend- 
ants. The  plaintiff  agreed  to  make  the  loan, 
but  he  could  then  advance  only  $1,000,  and 
hoped,  within  two  or  three  weeks,  to  be  in 
funds  to  make  the  whole  loan,  from  the  sale  of 


NOTE.— Negotiable  Paper— Pat/able  on  demand- 
When  payment  must  be  demanded.  See  Furman  v. 
Haskin,  2  Cai.,  369,  note. 

Written  Contract— Parol  evidence.  See  Jackson  v. 
Bowen,  1  Cai..  358,  note. 

Waiver  of  lack  of  due  demand  and  notice  by  in- 
doner  by  subsequent  promise.  See  Pierson  v.  Hooker, 
3  Johns.,  68,  note. 
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certain  mortgaged  premises.  The  plaintiff 
and  Kumbel  agreed,  therefore,  that  the  note  in 
question  should  be  taken,  payable  on  demand, 
until  the  other  $1,000  could  be  furnished. 
Kumbel  was  thebrother-in  law  of  M'Cormick, 
one  of  the  defendants.  It  was  further  agreed, 
between  the  plaintiff  and  Kumbel,  that  when 
the  other  $1,000  should  be  procured,  the  note 
in  question  should  be  taken  up,  and  a  new  note 
procured  foi'  the  whole  amount,  to  be  made 
by  Kumbel  and  indorsed  by  the  defend- 
ants, at  one  year,  with  interest ;  but  it  was 
uncertain  when  the  plaintiff  would  receive  the 
additional  sum.  Kumbel.  on  this  understand- 
ing, executed  the  note,  and  himself  procured 
the  defendants  to  indorse  it.  The  plaintiff  had, 
twice  before  this,  lent  money  to  Kumbel,  on 
his  note  indorsed  by  the  defendants,  to  wit : 
$1,000  at  one  time,  and  $600  at  another  time, 
which  had  been  repaid.  The  notes,  for  these 
sums,  were  at  one  year.  Kumbel  had  served 
his  time  with  the  defendants,  but  was  at  the 
time  of  giving  these  notes  in  business  for  him- 
self. At  the  date  of  the  note  in  question, 
Kumbel  was  in  good  credit  and  business,  as  a 
J$98*]  *merchant,  but  stopped  payment  about 
July  23,  1819,  on  which  day  the  note  in  ques- 
tion was  presented,  and  demanded  of  him,  by 
a  notary,  protested,  and  notice  thereof  given 
to  the  defendants.  The  plaintiff  also  gave  in 
evidence  a  judgment,  by  confession,  in  this 
court,  docketed  July  21,  1819,  in  favor  of  the 
defendants,  against  Kumbel,  for  $4,539.66,  ex- 
pressed, in  the  specification,  to  be  for  various 
sums  of  money,  lent  by  the  defendants,  to 
Kumbel,  at  various  dates,  from  Mar.  13,  1819, 
to  July  19,  of  the  same  year.  Mount,  a  wit- 
ness for  the  plaintiff,  testified  that  shortly 
after  the  commencement  of  this  suit,  he  saw 
M'Cormick,  one  of  the  defendants,  and  asked 
him  if  he  had  settled  with  Sice,  the  plaintiff  ; 
to  which  he  replied,  that  "  we  (meaning  the 
defendants)  offered  him  our  own  note,  and  he 
would  not  take  it,  without  an  indorser,  and  he 
has  gone  and  sued  us.  Now  I  will  keep  him 
out  of  the  money  as  long  as  God  will  let  me." 
This  was  three  or  four  days  after  the  protest. 
He  seemed  vexed,  and  said  nothing  about  a 
compromise.  It  appeared,  that  when  notice 
of  demand  and  non-payment  was  given,  which 
was  served  upon  M'Cormick  only,  he  made  no 
objection  that  the  demand  was  not  made  in 
time,  nor  did  he  say  anything  directly  or  indi- 
rectly about  it. 

The  defendant's  counsel  then  insisted  that  it 
was  the  province  of  the  court  to  decide  on  the 
reasonableness  or  unreasonableness  of  time  for 
a  note  on  demand  to  run,  before  it  was  demand- 
ed of  the  maker.in  order  to  charge  the  indorser; 
and  that  the  case  of  a  promissory  note,  on  de- 
mand, was  not  distinguishable  from  a  bill  of 
exchange,  payable  at  sight,  which,  it  was  well 
settled,  should,  in  order  to  charge  the  drawer 
or  indorser,  where  the  parties  live  contiguous 
to  each  other,  be  presented  in  a  short  time  after 
its  date.  It  was  contended,  by  the  plaintiff's 
counsel,  that  this  note  did  not  stand  upon  the 
footing  of  ordinary  commercial  paper  ;  that  it 
was  deposited  for  a  loan  of  money,  and  drawn 
payable,  with  interest,  and  therefore  the  usual 
strictness  in  regard  to  presentment  and  notice 
was  not  required.  The  judge  then  stated  to 
the  counsel,  after  recapitulating  the  leading 
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features  of  the  testimony,  that  he  had  no  doubt 
that  five  months  and  a  half,  the  time  given  on 
this  note,  was  an  unreasonable  *length  [*89 J> 
of  time  to  be  given  to  the  drawer  of  a  note 
payable  on  demand,  in  order  to  charge  the  in- 
dorser, where  the  note  had  been  negotiated  in 
the  ordinary  way  ;  but,  under  the  circum- 
stances of  this  caseAe  should  charge  the  jury 
that  they  had  a  right  to  consider  the  subsequent 
declarations  proved  to  have  been  made  by 
M'Cormick,  connected  with  the  other  facts  in 
the  case,  and  to  determine  upon  the  whole 
testimony,  whether  or  not  the  defendants  were 
all  the  while  cognizant  of  the  understanding 
which  existed  between  the  maker  and  plaintiff. 
To  this?  opinion  the  counsel  for  the  defendants 
requested  the  court  to  note  their  exception. 
The  cause  was  then  summed  up,  by  Mr.  Em- 
mett  for  the  defendants,  and  Mr.  Hoffman  for 
the  plaintiff,  and  His  Honor,  after  recapit- 
ulating the  testimony,  charged  the  jury  upon 
the  points  of  law,  agreeably  to  his  opinion,  as 
above  expressed.  The  jury  found  for  the 
plaintiff  for  $1 ,202. 22.  The  defendants'  coun- 
sel had  the  permission  of  the  court  to  make  a 
case,  with  liberty  to  turn  the  same  into  a  bill 
of  exceptions. 

Mr.  H.  Ketchum,  for  the  defendants,  now 
moved  for  a  new  trial.  He  said  the  indorsers 
were  clearly  discharged  by  the  laches  of  the 
holder.  There  being  no  dispute  about  the 
facts,  this  is  a  question  of  law,  to  be  deter- 
mined by  the  court.  (Tindall  v.  Brown,  1  T. 
R,  167;  Bryden  v.  Bryden,  11  Johns.,  187; 
Ch.  on  Bills,  345,  last  ed.)  The  time  given 
was  unreasonable.  It  is  now  well  settled  that 
a  note,  payable  on  demand  or  at  sight,  must 
be  demanded  immediately,  or  as  soon  as  the 
circumstances  of  the  case  will  admit.  (Field 
v.  Nickerson,  13  Mass.,  131.)  It  will  be  said, 
however,  that  here  was  an  understanding,  that 
the  note  being  for  a  loan,  was  to  run  for  a  year. 
Our  answer  to  this  is,  that  whatever  arrange- 
ment might  have  been  made  between  the 
plaintiff  and  Kumbel,  it  never  reached  the  de- 
fendants, and  they,  of  course,  cannot  be  af- 
fected by  it.  Nor,  if  this  fact  had  been  known 
to  them,  would  it  at  all  vary  the  legal  obliga- 
tion of  the  plaintiff  as  to  the  demand  and 
notice.  Its  being  a  note,  for  the  maker's  ac- 
commodation, makes  no  difference.  In  Jack- 
son v.  Richards,  2  Cai.,  343,  the  same  point 
was  taken,  and  overruled.  The  court  said  : 
"  An  indorsement,  for  the  credit  of  the  drawer, 
is  not  unusual,  in  the  ordinary  course  of  busi- 
ness ;  but  it  would  be  inconvenient  and  inju- 
rious, to  dispense  with  the  *settled  rule  [*4OO 
of  the  previous  demand  and  notice,  in  all 
such  cases. "  And  in  Brown  v.  Mott,  7  Johns. , 
361,  the  court  savs :  "An  indorser  for  the 
accommodation  of  the  maker,  is  entitled  to  all 
the  privileges  of  an  indorser,  by  being  fixed  in 
due  season."  The  same  point  was  decided  in 
French'*  Executi-ix  v.  The  Bank  of  Columbia, 
4  Cr.,  141.  Nor  does  it  vary  the  case,  that  the 
consideration  was  a  loan  of  money.  We  are 
aware  that  Smith  v.  Beckett,  13  East,  187,  will 
be  cited  and  relied  upon.  But,  in  that  case, 
the  maker  was  insolvent  when  the  note  was 
given.  (Agan  v.  M'Ma7iu8,  11  Johns.,  180.) 
He  was  not  at  all  relied  upon,  and  the  note 
was  given  to  enable  him  to  commence  busi- 
ness. It  is,  however,  a  sufficient  answer  to 
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that  case,  that  it  is  overruled  in  this  court,  by 
the  decisions  to  which  we  have  referred. 

The  evidence  of  the  partial  loan,  and  the 
understanding  that  the  demand  was  to  be  post 
poued,  would  not  require  the  delay  of  a 
moment,  even  as  between  the  indorsee  and 
maker.  The  plaintiff  did  not,  in  fact,  tie  up 
his  hands  for  a  single  dm.  The  note  must 
speak  for  itself,  and  could  not  be  varied  by 

Sarol  evidence.  (Thompson  v.  Keicham,  8 
ohns.,  189.)  On  the  other  hand,  if  the  agree- 
ment had  any  effect,  it  must  have  been  to  delay 
the  payment  for  the  year  stipulated.  In  this 
view,  the  action  was  prematurely  brought, 
and  the  plaintiff  should  have  been  nonsuited 

The  declaration  of  M'Cormick  was  not 
urged  upon  the  trial,  as  reviving  the  defend- 
ant's liability.  If  that  effect  is  claimed  here, 
we  object  to  it,  as  a  loose  declaration  made  to 
a  third  person,  and  is  within  the  case  of  Miller 
v.  Hackley,  5  Johns.,  375,  where  a  similar 
ground  was  taken.  This  was  put  down  by  the 
court,  who  said  :  "It  would  be  dangerous  to 
fix  an  indorscr  without  notice,  and  perhaps 
without  knowledge  of  the  laches  of  the  holder, 
upon  such  loose  conversation  with  a  third 
person."  Nor  does  it  appear  that  M'Cormick 
was  at  all  acquainted  with  the  laches  of  the 
holder.  A  promise,  to  be  valid,  must  have 
been  with  full  knowledge  of  this  fact,  which 
it  lies  with  the  plaintiff  to  show  affirmatively. 
{Id.,  Trimble  v.  Thorn,  16  Johns.,  152.)  Be- 
sides, if  it  can  be  called  a  promise,  it  was  upon 
&  condition  not  complied  with,  and  therefore 
not  binding. 

40 1*]  *The  judge  charged  the  jury  errone- 
ously, in  directing  them  that  the  note  was  not 
negotiated  in  the  ordinary  way,  and  conse- 
quently not  subject  to  the  usual  strictness  in 
regard  to  presentment  and  notice.  That  such 
was  his  meaning,  is  necessarily  implied  in  the 
introduction  to  his  charge;  and  he  improperly 
leaves  M'Cormick's  declaration  to  the  jury,  to 
be  considered  in  connection  with  other  facts, 
with  a  view  to  determine  upon  the  whole  testi- 
mony, whether  or  not  the  defendants  were 
cognizant  of  the  understanding  between  the 
plaintiff  and  Kumbel.  A  jury  ought  not  to  be 
permitted  to  infer,  from  circumstances,  a  state 
of  things  excusing  a  resort  to  the  maker.  This, 
-as  before  remarked,  is  a  question  of  law,  and 
belongs  to  the  court. 

But  if  properly  left  to  the  jury,  the  verdict 
is  clearly  against  evidence.  M'Cormick's  dec- 
laration amounts  to  nothing ;  and  there  are 
no  other  circumstances  in  the  cause,  which 
amounts  to  anything,  as  proof  of  the  defend 
ant's  knowledge.  It  surely  cannot  be  con- 
tended seriously,  that  the  relationship  between 
the  maker  and  one  of  the  defendants,  is  to 
make  a  part  of  such  proof.  As  to  the  judg- 
ment confessed,  it  strengthens  the  defendant's 
case.  It  was  taken  on  the  10th  of  July,  a  few 
days  before  the  failure  of  Kumbel,  to  secure 
demands  entirely  distinct  from  the  one  in  ques- 
tion here.  The  defendants  supposed  the  note 
paid,  or  themselves  discharged,  and  took  no 
precaution  against  it. 

Mr.  J.  0.  Hoffman,  contra. 

1.  The  demand  and  notice  were  in  reasonable 
time.  This  question  has  frequently  arisen, 
both  in  this  country  and  England,  and  no  case 
has  yet  decided  five  months  to  be  too  great 


delay.  In  Furman  v.  Hasten,  2  Cai.,  369,  the 
delay  was  18  months  and  holden  too  long  ;  in 
Sanford  v.  Mickles,  4  Johns.,  224,  5  months 
delay,  there  being  indorsements,  was  holden 
not  unreasonable.  In  Loseee  v.  Dunkin,,  7 
Johns.,  170,  the  delay  was  about  10  or  12 
weeks  ;  and  in  Agan  v.  M'Manus,  11  Johns., 
180,  it  was  8  or  9  months.  The  rule  is  truly 
laid  down  in  the  last  two  cases.  It  is,  that 
the  demand  should  be  made  and  notice  given 
in  a  reasonable  time.  It  is  not  like  a  bill  paya- 
ble at  sight,  for  it  carries  interest  from  the 
date.  Indeed,  all  the  authorities  cited,  place 
the  reasonableness  *of  the  time  upon  [*4O2 
the  circumstances  of  the  case ;  and  one  dis- 
tinguishing circumstance  of  this  case  is.  that 
the  note  was  given  upon  a  loan  of  money, 
which,  in  the  City  of  N.  Y.,  when  the  loan  is 
private,  or  not  at  the  Bank,  is  well  known  to 
be  ordinarily  for  six  months,  or  a  year. 
Smith  v.  Becket,  13  East,  187,  was  put  on  the 
ground  of  a  loan,  and  the  delay  would  have 
been  justified  for  that  reason,  had  there  not 
been  a  renewal  of  the  advance.  Hud  notice  of 
the  demand  been  given  in  that  case  before 
suit,  the  plaintiff  would,  doubtless,  have  re- 
covered. Had  this  question  depended  merely 
upon  the  face  of  the  note,  I  agree  that  it 
would  have  been  for  the  court  to  pronounce 
the  law  ;  depending,  however,  upon  circum- 
stances, it  was  properly  put  to  the  jury.  Field 
v.  Nickerson,  13  Mass.,  131,  I  am  aware,  ap- 
pears to  be  against  us.  The  demand  was  there 
delayed  for  8  months  after  the -date.  The 
judge  charged  that  the  circumstance  of  the 
note  being  for  a  loan  made  no  difference  ;  the 
usual  time  of  credit,  on  a  loan  of  money,  in 
Boston,  where  that  loan  was  make,  as  appears 
from  the  charge  of  the  judge,  was  shorter 
than  in  the  City  of  N.  Y.  But  even  in  that 
case,  the  court  finally  place  it  on  the  ground 
that  the  jury  had  found  the  demand  not  to 
have  been  made  in  a  reasonable  time.  This 
was  a  mistaken  view  of  the  case.  The  jury  ex- 
pressly referred  the  question  to  the  court  to 
say,  on  their  part,  whether  the  time  was 
reasonable  or  not.  The  case  is  inconsistent 
with  itself,  but  it  supports  the  distinction  I 
have  taken,  and  where  the  time  is  to  be  judged 
of  from  the  face  of  the  note,  the  court  are  to 
decide  ;  if  from  extrinsic  circumstances,  it  be- 
longs to  the  jury. 

2.  The  defendants  knew  the  arrangement 
between  the  plaintiff  and  the  maker.  The 
plaintiff  was  not  in  funds  at  the  time  of  the 
loan.  The  note  was  taken  on  demand  for 
$1,000  lent,  and  the  same  sum  was  to  be  made 
up  afterwards,  a  few  weeks  being  in  contem- 
plation of  the  parties.  The  defendants  must 
have  inquired  into  so  unusual  a  circumstance, 
as  this  note's  being  payable  on  demand.  There 
had  before  been  loans  between  these  parties, 
and  notes  given  and  indorsed  by  the  defend- 
ants, at  certain  periods  *of  credit.  All  [*4O3 
live  in  the  same  city,  and  one  of  the  defend- 
ants is  connected  in  the  family  of  the  maker. 
The  conversation  of  M'Cormick,  and  his  silence 
when  notice  of  the  demand  was  given,  con- 
nected with  the  other  circumstances  mentioned, 
justify  the  inference  that  he  was  fully  cogni- 
zant'of  the  arrangement  for  the  loan.  He  knew 
the  day  of  the  demand,  and  when  the  nolice 
was  given.  It  is  said,  that  if  the  agreement 
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kad  any  effect,  it  suspended  the  right  to  de- 
mand for  a  year  ;  but  this  must  also  be  left  to 
the  circumstances.  On  the  maker's  becoming 
insolvent,  it  was  our  duty  immediately  to 
make  the  demand,  and  give  notice,  with  a 
view  to  obtain  actual  payment,  or  a  substituted 
uote  for  the  year,  to  which  we  were  entitled. 

The  objection  that  the  delay  has  been  too 
much,  rests  merely  upon  the  face  of  the  paper; 
but  here  are  circumstances  to  excuse  the  de- 
lay, which  it  was  proper  to  submit  to  the  jury; 
and  in  doing  so  we  pursue  the  case  of  Field  v. 
Nickerson,  so  much  relied  upon  by  the  other 
side.  The  jury  have  pronounced  upon  these 
circumstances,  and  the  law  does  not  require 
that  their  verdict  should  be  disturbed.  Among 
•other  circumstances,  the  judgment  by  confes- 
sion is  in  evidence,  given  only  two  days  before 
the  maker's  insolvency.  Some  of  the  items 
correspond  very  nearly  with  the  amount  of  the 
note.  The  specification  mentions  a  loan  ;  and 
the  defendants  ought  to  have  been  put  to  ex- 
plain, whether  it  was  to  secure  this,  or  any 
other  debt.  After  notice  of  protest,  the  defend- 
ant, M'Cormick,  admitted  his  liability. 

Mr.  Fessenden,  in  reply.  If  the  court  do 
sustain  the  verdict,  it  must  be  upon  strict 
principles  of  law  ;  for  the  equity  of  the  case 
is  clearly  with  the  defendants.  The  plaintiff 
•claims,  not  upon  the  usual  demand  and  notice, 
but  upon  equitable  circumstances,  excusing 
his  delay.  There  is  not  an  instance  where  the 
ordinary  strictness  has  been  dispensed  with, 
except  under  the  equitable  circumstances  of 
the  case.  Sanford  v.  Mickles,  4  Johns.,  224,  is 
an  example.  So,  where  the  note  is  for  the 
indorser's  accommodation,  or  where  he  has 
misled  the  indorsee,  by  saying  that  he  need  not 
4O4*]  give  notice,  for  he  *  would  consider 
himself  liable,  and  the  like.  This  note  was  for 
the  accommodation  of  the  maker.  Though 
the  defendants  might  have  known  this,  yet 
there  is  no  evidence  that  they  knew  how  it 
was  to  be  used  ;  whether  for  the  purpose  of  a 
loan  or  a  cash  purchase  of  goods  ;  nor  is  there 
•evidence,  that  they  even  knew  it  was  for  the 
maker's  accommodation.  As  to  the  judgment, 
it  is  evident  that  it  was  for  actual  loans,  and 
had  nothing  to  do  as  an  indemnity  against  this 
indorsement.  Having  suspicions  of  the  mak- 
er's insolvency,  they  had  no  motives  to  false- 
hood, but  were  interested  to  have  their  specifi- 
cations true,  in  order  to  avoid  attacks  from 
other  creditors. 

The  note,  then,  being  negotiated  in  the 
ordinary  way,  it  must  be  presented  in  a  reason- 
able time,  or  the  indorsers  are  clearly  dis- 
charged by  the  delay.  This  is  a  question  of 
law.  The  jury  are  to  find  the  time,  with  the 
facilities  of  demand  and  notice,  such  as  the 
distance  between  the  parties,  &c.  When  these 
are  found,  the  court  pronounce  the  law,  as  in 
TindaU  v.  Brown,  1  T.  R,  167.  The  only 
•question  presented  to  the  jury  was,  whether, 
from  M'Cormick's  conversation,  connected 
with  the  other  circumstances  of  the  case,  the 
•defendants  fully  understood  the  cause  of  de- 
lay. In  Lonee  v.  Dunkin,  which  was  a  country 
cause,  the  court  held  two  and  a  half  months 
an  unreasonable  delay.  Surely,  greater  expe- 
dition is  required  in  the  city,  where  the  cir- 
cumstances of  people  are  more  fluctuating. 
Indeed,  the  judge  who  tried  the  cause,  ex- 


pressed no  doubt  that  the  delay  would  have 
been  unreasonable,  had  there  not  been  circum- 
stances from  which,  in  his  estimation,  it  was 
proper  for  the  jury  to  determine  whether  it 
was  not  taken  out  of  the  general  rule.  All  the 
cases  in  our  books  are  between  the  maker  and 
the  payee,  on  an  effort  by  the  former  to  be  let 
in  for  the  purpose  of  proving  payment,  or  set- 
ting off  a  cross  demand  ;  and  though  there 
may  be  some  analogy  between  those  cases  and 
the  present,  it  is  not  complete  ;  for  there  the 
maker  might  have  protected  himself  by  de- 
manding the  note,  and  seeing  his  set-off  or 
payment  indorsed. 

The  only  circumstance  alluded  to  by  the 
judge  was  the  conversation.  This  he  connects 
with  the  other  circumstances  *without  [*4O5 
naming  them;  and  it  is  evident  that  the  plaint- 
iff intended  to  retain  the  privilege  of  demand- 
ing at  any  time,  and  ought  to  be  subjected  to 
the  ordinary  duties  of  an  indorsee.  When  a 
judge,  at  the  trial,  takes  up  illegal  testimony, 
and  refers  it  to  the  jury,  we  may  impeach  his 
charge  on  a  motion  for  a  new  trial,  though  we 
did  not  object  to  its  admission  on  the  trial. 
In  this  case,  a  parol  agreement,  extending  the 
time  of  payment,  being  inadmissible,  though 
we  did  not  resist  it  as  incompetent  at  the  trial, 
yet.  as  the  judge  misconstrued  this  evidence 
in  his  charge  to  the  jury,  we  may  make  the 
objection  here.  It  is  not  enough  that  the  de- 
fendants knew  of  the  circumstances  which 
caused  the  delay.  To  make  it  affect  their 
right,  they  should  have  assented  to  it.  In 
Smith  v.  Becket,  the  indorser  was  a  party  to 
the  delay.  An  indorser  may  know  of  the 
maker's  insolvency,  but  this  is  not  enough  to 
excuse  notice.  Indorsers  are  conditional 
sureties,  and  have  a  right  to  demand  strict 
terms. 

A  note  payable  on  demand  and  at  sight, 
stand  on  the  same  footing.  The  circumstances 
of  excuse  in  the  one  case  are  good  in  the  other; 
and  it  is  well  understood,  that  a  note,  payable 
on  sight,  must  be  demanded  presently.  I  think 
what  the  court  say,  in  Smith  v.  Becket,  is 
equivalent  to  a  declaration,  that  even  if  notice 
bad  been  given,  no  recovery  could  have  fol- 
lowed. At  any  rate  there  is  nothing  to  pre- 
clude such  an  opinion.  The  first  point  of  a 
total  want  of  notice,  was  the  strong  one,  and 
the  only  point  on  which  the  cause  turned. 

If  the  agreement,  in  this  case,  was  not  to 
delay  for  a  year,  which  would  make  the  action 
premature,  then  there  is  no  evidence  of  an  in- 
tention to  delay  for  any  specific  time,  whether 
twenty-four  or  forty-eight  hours,  or  six  months; 
and  the  note  is  thus  left  on  the  ordinary  foot- 
ing of  one  payable  on  demand,  unaffected  by 
circumstances. 

WOODWORTH,  /.  It  does  not  appear  that  the 
defendants  had  any  knowledge  of  the  nego- 
tiation between  the  maker  of  the  note  and  the 
plaintiff,  nor  the  terms  on  which  the  money 
was  loaned.  Their  liability  depends  on  the 
question — has  the  plaintiff,  within  a  reason- 
able time,  demanded  payment  *of  the  [*4O6 
maker,  and  given  notice  to  the  indorsers? 
M'Cormick  stated  to  Mount  that  they  offered 
their  own  note,  but  the  plaintiff  would  not  take 
it  without  an  indorser.  This  does  not  estab- 
lish a  liability.  The  offer  to  give  a  note  may 
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have  arisen  from  a  belief  that  regular  notice 
had  been  given.  What  was  said  in  Miller  v. 
Hackley,  5  Johns.,  385,  is  applicable  here:  "It 
would  be  dangerous  to  fix  an  indorser,  with- 
out notice,  and  perhaps  without  knowledge  of 
the  laches  of  the  holder,  upon  such  loose  con- 
versation with  a  third  person."  If  the  demand 
and  notice  proved  in  this  case  are  not  suffi- 
cient to  charge  the  defendants,  it  is  the  same 
thing  as  if  no  notice  had  been  given.  It  is 
well  settled,  that  if  the  indorser,  with  full 
knowledge  of  the  fact,  makes  a  subsequent 
promise,  it  is  a  waiver,  and  he  is  liable;  but  it 
must  be  shown  by  the  plaintiff,  affirmatively 
and  clearly,  that  the  defendant  knew,  when 
he  made  the  promise,  that  he  had  not  received 
regular  notice.  An  indorser  may  believe  that 
due  notice  has  been  given,  and  under  an  igno- 
rance of  the  facts,  consider  himself  liable, 
when  he  is  not.  (Trimble  v.  Thorne,  16  Johns., 
154 ;  12  Johns.,  428;  8  Johns.,  384.)  In  Agan 
v.  M'Manus,  11  Johns.,  180,  the  defendant 
made  a  similar  offer  to  give  his  own  note.  It 
was  there  held  that  such  offer  was  qualified  or 
conditional,  and  having  been  rejected  by  the 
plaintiff,  was  not  binding  upon  the  defendant. 
The  question  to  be  decided  is  a  question  of 
law,  arising  on  facts  not  disputed.  The  charge 
was,  therefore,  incorrect,  in  submitting  it  to 
the  jury.  It  was,  indeed,  a  question  of  fact, 
whether  the  defendants  were  acquainted  with 
the  agreement  between  the  maker  of  the  note 
and  the  plaintiff,  but  there  is  no  evidence  on 
this  point.  The  whole  transaction  is  perfectly 
consistent  with  entire  ignorance  on  the  part  of 
the  defendants.  It  was,  therefore,  manifestly 
incorrect,  to  submit  such  a  question  to  the 
jury,  in  the  decision  of  which,  if  found  for 
the  plaintiff,  they  must  have  substituted  con- 
jecture for  proof.  In  the  view  I  have  taken, 
it  becomes  an  immaterial  inquiry  whether  it 
was  intended  between  the  maker  and  plaintiff 
that  the  money  should  not  be  demanded  be- 
fore the  expiration  of  a  year.  The  defendants, 
in  the  absence  of  knowledge,  mast  be  gov- 
erned by  the  written  contract.  Besides,  there 
4O7*]  *is  a  sound  legal  objection  to  this  parol 
proof.  The  note  is  payable  on  demand.  The 
effect  of  the  understanding,  between  the 
plaintiff  and  maker,  is  to  make  it  payable  at  a 
future  period.  In  Thompson  v.  KetcJiam,  8 
Johns.,  190,  the  note,  on  the  face  of  it,  was 
payable  immediately.  The  court  held  that  the 
time  of  payment  is  part  of  the  contract.  And 
if  no  time  be  expressed,  the  law  adjudges  that 
the  money  is  payable  immediately.  When  the 
operation  of  a 'contract  is  clearly  settled,  by 
general  principles  of  law,  it  is  taken  to  be  the 
true  sense  of  the  contracting  parties;  and  it  is 
against  established  rules  to  vary  the  operation 
of  a  writing,  by  parol  proof,  which  goes  to 
alter  in  a  material  degree  its  effect,  by  making 
it  payable  at  some  distant  and  undefined 
period.  The  question,  then,  is,  whether  a  de- 
mand was  made  and  notice  given  within  a 
reasonable  time.  There  is  no  precise  time  at 
which  such  a  note  is  to  be  deemed  dishonored. 
It  must  depend  on  the  circumstances  of  the 
case,  and  the  situation  of  the  parties.  In  Losee 
v.  Dtinkin,  7  Johns.,  70,  the  note  was  nego- 
tiated two  months  and  a  half  after  its  date; 
and  in  a  suit  by  the  holder,  the  maker  was  al- 
lowed to  show  payment  to  the  orignal  payee. 
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No  particular  circumstances  were  disclosed. 
The  question  seems  to  have  been  decided  on 
the  facts  that  the  note  was  dated  on  the  16th 
Jan.  and  the  transfer  made  the  3d  Apr.  The 
note  being  dishonored,  at  the  time  of  the  trans- 
fer, or  overdue  so  as  to  allow  [the  defendant 
the  benefit  of  a  set-off  against  the  payee, 
necessarily  proves  that  a  demand  made  two 
and  a  half  months  after  the  date  of  the  note  is- 
not  within  a  reasonable  time  so  as  to  charge 
the  indorser.  That  there  is  nothing  in  the 
circumstances  of  the  cause  before  us  to  ex- 
empt it  from  the  operation  of  this  rule,  has 
already  been  shown.  The  case  of  Sanford  v. 
Mickles,  4  Johns.,  224,  decides  nothing  in  favor 
of  the  plaintiff.  It  went  on  the  ground,  that 
several  payments  being  indorsed  on  the  note, 
before  the"  transfer,  and  the  last  but  a  few 
days  before,  the  plaintiff,  when  he  took  the 
note,  had  a  right  to  claim  the  balance,  after 
deducting  the  payments,  which  the  defendant 
was  not  permitted  to  controvert,  inasmuch  as 
it  might  be  presumed  that  all  the  payments 
were  entered  on  the  note.  This  *ques-  [*4O8 
tion  was  ably  examined  in  Field  v.  Nickerson, 
13  Mass.,  131.  I  fully  concur  in  the  doctrine 
there  laid  down.  The  precise  time  in  which 
a  demand  must  be  made,  will  depend  on  the 
facts  of  each  particular  case,  and  may  vary 
according  to  the  circumstances  and  situations 
of  the  parties.  It  was  held  that  eight  months 
was  an  unreasonable  time,  and  that  a  much 
shorter  time  would  be  sufficient  to  produce  the 
same  result — that  the  correct  doctrine  was  to- 
consider  a  note  payable  on  demand,  like  a  bill 
payable  at  sight,  which  must  be  presented  to 
the  drawer  as  soon  as  can  conveniently  be 
done.  It  discountenances  the  doctrine  that  the 
indorser  is  liable,  if  it  appear,  from  the  cir- 
cumstances and  situation  of  the  parties,  that 
more  time  has  elapsed  than  is  reasonable  and 
necessary  for  making  a  demand.  The  plaint- 
iff here  made  no  demand  for  upwards  of  live 
months,  although  all  the  parties  lived  near 
each  other.  The  verdict  must  be  set  aside, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

SUTHERLAND,  J.  This  case  resolves  itself 
into  two  points: 

1.  Whether  the  indorser  of  a   promissory 
note,  payable  on  demand,  with  interest,  is  dis- 
charged from  his  liability,  where  a  demand  of 
payment    was  not  made    of   the    maker  and 
notice  of  non-payment  given  to  the  indorser, 
until  five  months  after  the  date  of  the  note. 

2.  Admitting,  that,  as  a  general  rule,  such 
delay  would  discharge  the  indorser — are  the 
peculiar  circumstances  of  this  case    such  as 
to  exempt  it  from  the  operation  of  that  rule  ? 

It  is  a  general  rule  that  a  note  payable  on 
demand  must  be  presented  for  payment;  and 
if  not  paid,  notice  thereof  given  to  the  indors- 
er, within  a  reasonable  time,  or  he  will  be 
discharged.  (Chit,  on  Bills,  Story  ed.,  197; 
Furman  v.  Ha&kin,  2  Cai.,  369;  Sanford  v. 
Mickles,  4  Johns.,  224;  Field  v.  Nickerson,  13- 
Mass.,  131.) 

What  is  a  reasonable  time,  when  the  facts 
are  ascertained,  is  a  question  of  law.  (Tindall 
v.  Brown.  1  T.  R,,  167;  2  Cai.,  369.) 

*I  am  of  opinion  that  where  a  note,  [*4OJ> 
payable  on  demand,  is  made  and  negotiated  in 
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the  ordinary  way,  without  any  agreement  or 
understanding  among  the  parties,  as  to  the 
time  when  it  is  to  be  paid,  in  judgment  of  law, 
it  ought  to  be  considered  as  due  within  the 
period  of  five  months,  and  consequently,  if 
payment  is  not  demanded  of  the  maker  within 
that  time,  the  indorser  will  be  discharged.  It  is 
to  be  presumed  from  the  fact  that  payment  may 
be  immediately  demanded  upon  such  a  note, 
that  the  indorser  contemplated  a  short  credit 
when  he  put  his  name  upon  it,  and  that  this 
was  the  condition  upon  which  he  agreed  to  be 
responsible.  If  a  prolonged  credit  had  .been 
intended  by  the  parties,  he  had  a  right  to  sup- 
pose that  it  would  have  been  expressed  upon 
the  face  of  the  instrument — thaj  the  maker 
wotild  not  have  given  to  the  payee  the  power 
of  immediately  calling  upon  him  for  payment, 
if  he  had  not  expected  soon  to  be  called  upon — 
that  the  payee  would  not  have  exacted  such  an 
authority,  if  it  had  not  been  his  purpose  soon 
to  exercise  it.  Now,  five  months  is,  by  no 
means,  a  short  credit,  upon  negotiable  paper. 
It  is  nearly  double  the  ordinary  bank  credit, 
and  the  indorsers  have  a  right  to  say  that  the 
condition  upon  which  they  agreed  to  be  re- 
sponsible has  not  been  fulfilled,  and  that  they 
are,  therefore,  discharged. 

In  Hendricks  v.  Judah,  1  Johns.,  319,  the 
action  was  brought  by  the  indorsee  against 
the  maker  of  a  note,  payable  on  demand.  The 
suit  was  commenced  within  a  year  after  the 
date  of  the  note,  but  there  was  no  evidence  to 
show  at  what  time  it  was  indorsed  to  the 
plaintiff.  The  court  say,  they  will  intend  that 
it  was  indorsed  soon  after  its  date,  and  there- 
fore before  it  was  due,  and  on  that  ground 
they  refused  to  permit  the  defendant  to  set  off 
a  demand  against  the  payee.  This  case,  there- 
fore, decides  nothing  in  relation  to  the  point 
before  us. 

In  Furman  v.  Haskin,  2  Cai.,  369,  the  note 
was  indorsed  18  months  after  its  date,  which 
was  held  to  be  after  it  became  due,  and  to  sub- 
ject it  to  all  the  equities  between  the  original 
parties.  In  Losee  v.  Dunkin,  the  note  was 
41O*]  *negotiated  two  months  and  a  half 
after  date,  which  was  considered  out  of  time. 
But  the  court  say,  "the  particular  circum- 
stances of  the  case  are  not  before  us  ;  and  they 
might  have  been  such  as  to  justify  the  con- 
clusion that  the  note  was  dishonored  when  it 
was  assigned."  From  this  case,  it  is  to  be  in- 
ferred that  where  the  circumstances  are  not 
peculiar,  two  months  and  a  half  are  not  an  un- 
reasonable time  to  permit  a  note,  payable  on 
demand,  to  run.  But  the  note  in  this  case, 
run  more  than  double  that  time.  ( Vide  Field 
v.  Nickerson,  13  Mass.,  131.) 
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2.  Are  there,  then,  any  circumstances  in 
this  case  to  take  it  out  of  the  operation  of  the 
general  rule  ?  If  knowledge  had  been  brought 
home  to  the  indorsers,  of  the  agreement  be- 
tween the  maker  and  the  indorsee,  that  the 
note  was  to  run  until  the  sale  of  the  mortgaged 
premises,  when  Kumbel  was  to  have  another 
$1,000,  and  give  a  new  note,  at  a  year,  for 
both  sums,  and  their  assent  to  it  had  been 
proved,  then  undoubtedly  they  would  have 
been  precluded  from  availing  themselves  of 
this  defense.  But  there  is  not  a  particle  of 
evidence  in  the  case  of  such  knowledge  and 
assent  on  the  part  of  the  indorsers.  In  Field 
v.  Nickerson,  it  appeared  that  the  defendant, 
when  called  upon  to  indorse  the  note,  was  in- 
formed by  the  makers  that  the  note  was  not  to 
be  called  for  immediately.  The  court  held 
that  this  did  not  enlarge  the  time  within  which 
the  demand  ought  to  be  made,  or  justify  any 
negligence  on  the  part  of  the  plaintiff. 

The  offer  of  the  defendants  to  give  their  own 
note  for  the  one  in  question,  having  been  re- 
jected by  the  plaintiff,  was  no  waiver  of  the 
want  of  due  notice  ;  nor  was  it  binding  upon 
the  defendants.  The  cases  of  Grain  v.  Volwell, 

1  Johns.,   384,   and    Agan  v.    M'Afanus,   11 
Johns.,   180,  were  precisely  like  the  present 
upon  this  point,  and  the  court  there  say  that 
the  offer  being  rejected,  is  no  waiver,  nor  does 
it  amount  to  a  promise  to  pay. 

There  was  nothing  in  the  specification  of  the 
particulars  of  the  judgment  confessed  by  Kum- 
bel to  the  defendants,  to  authorize  the  con- 
clusion that  this  note  constituted  a  part  of  the 
consideration.  The  items  are  all  for  money 
*lent ;  nor  does  the  date  of  any  of  them  F*4 1 1 
correspond  with  the  date  of  the  note.  "  These 
are  all  the  circumstances  in  the  case,  from 
which  it  is  to  be  inferred,  either  that  the  de- 
fendants knew  and  assented  to  the  original 
arrangement  between  the  plaintiff  and  maker 
of  the  note,  or  that  they  waived  the  want  of 
due  notice,  and  subsequently  promised  to  pay. 
Being  clearly  of  opinion  that  no  such  inference 
can  legally  be  drawn  from  them,  I  think  the 
judge  erred  in  his  charge  to  the  jury  upon  this 
point,  and  that  the  verdict  was  against  both 
law  and  evidence. 

I  am,  accordingly,  of  opinion  that  a  new 
trial  ought  to  be  granted. 

SAVAGE,  Ch.  J.,  concurred. 
New  trial  granted. 

Criticised— 2  Disn.  (Ohio),  479. 

Cited  in— Anth.,  291 ;  7  Cow.,  713;  3  Wend.,  79:  3 
Hill,  583 ;  7  N.  Y.,  274 ;  23  N.  Y.,  33 ;  41 N.  Y.,  584  :  10 
Barb.,  372 ;  36  Barb.,  470 ;  42  Barb.,  53 ;  66  Barb.,  162 ; 

2  Hall,  431 ;  1  E.  D.  S.,  511 ;  2  Hilt.,  275. 
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413*]  *ADDISON  PORTER  KT  AL. 

f. 
GOODMAN  AND  GOODMAN. 

Amendment  of  Fi.  Fa. — Costs. 

Fi.  fa.  amended  by  adding  the  name  of  a  plaintiff, 
and  correcting  the  name  of  the  place  at  which  it 
was  tested. 

And  this  after  an  action  of  trespass  brought  for  a 
levy  under  it. 

But  this  was  done  on  payment  of  the  costs,  both 
of  the  motion  and  the  action. 

It  seems  that  the  court  would  refuse  to  amend  a 
n.  fa.  issued  on  a  judgment  by  confession,  upon  a 
bond  and  warrant  of  attorney,  which  had  been  ob- 
tained fraudulently. 

rpHE  judgment  was  upon  a  bond  and  war- 
-L  rant  of  attorney  ;  and  in  issuing  the  fi.  fa. 
the  attorney  for  the  plaintiff  had,  by  mistake, 
omitted  the  name  of  Addison  Porter,  and  it 
•was,  by  a  like  mistake,  tested  at  the  City  of 
Utica,  instead  of  the  Academy  in  Utica.  The 
fi.  fa.  had  been  levied,  and  trespass  brought  by 
the  defendant,  on  the  ground  that  such  levy 
was  under  an  execution  irregular  and  void. 

Mesxrs.  1.  Powers  and  A.  Spencer  moved  to 
amend.  They  remarked  that  this  was  a  matter 
resting  in  the  discretion  of  the  court.  (Rex  v. 
Mayor  of  Grampond,  7  T.  R.,  699.)  In  Bissell  v. 
Kip,  5  Johns.,  89,  this  court  held  an  execution 
amendable,  where  too  large  a  sum  had  been 
inserted.  In  Cramer  v.Van  Alstyne,  9  Johns., 
386,  they  amended  by  inserting  a.  correct  re- 
turn day.  In  Phelp*  v  BaU,  1  Johns.  Cas., 
414*]  31,  &fi.  fa.  was  *amended,  by  correct- 
ing two  mistakes,  after  it  was  returned  satis- 
fied ;  and  in  Mclntyre  v.  Rowan,  3  Johns  144, 
a  ca.  sa.  was  amended,  by  adding  the  testatum 
clause,  after  the  defendant  had  been  arrested. 
In  2  Archb.,  246,  it  is  said  that  executions  may 
be  amended  in  names  and  suras,  even  after 
they  are  executed  ;  and  he  gives  the  authori- 
ties. And  in  Holmes  v.  William*,  3  Cai..  98, 
an  amendment  of  a  ca.  sa.  was  allowed,  even 
after  an  action  of  false  imprisonment  had  been 
brought.  Amendments  are  much  a  matter  of 
course  ;  though,  in  form,  we  are  obliged  to 
move  the  court.  They  will  always  amend 
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where  there  is  anything  to  amend  by,  and  here 
we  have  the  judgment  record. 

Messrs.  S.  J.  Sherwood  and  Sudam,  contra, 
produced  affidavits,  from  which,  as  they  in- 
sisted, it  appeared  the  bond  and  warrant  of 
attorney  had  been  fraudulently  obtained,  and 
ought  to  be  set  aside.  They  accordingly 
moved  to  set  aside  the  judgment,  for  that  rea- 
son, and  the  execution  for  the  irregularity  on 
the  face  of  it.  They  remarked  that,  at  any 
rate,  they  should  rely  upon  the  want  of  good 
faith  disclosed  by  the  affidavits,  as  a  sufficient 
ground  of  opposition  to  the  amendment ;  that, 
in  the  case  cited  from  3  Cai.,  there  was  no 
pretense  of  hardship.  The  court  will  never 
exercise  their  descretionary  power  of  amend- 
ing, unless  in  furtherance  of  justice,  and  not 
to  oppress  the  party.  The  cases  cited  were 
free  from  all  iniquity  in  the  party  applying  to 
amend. 

Mr.  Powers  said  the  court  would  never  allow 
considerations  of  this  kind  to  operate  against 
an  amendment.  The  attorney  or  officer  who 
makes  out  the  process  is  liable  to  an  action  for 
the  mistake.  Knowing  nothing  of  the  equi- 
table circumstances  which  exist  between  the 
parties,  he  ought,  notwithstanding,  to  be  pro- 
tected. 

Per  Curiam.  On  hearing  the  affidavits,  upon 
both  sides,  we  are  unanimous  in  thinking  that 
the  facts  disclosed  do  not  warrant  the  allega- 
tion of  bad  faith.  If  the  defendants  had  made 
out  a  strong  equitable  case  against  the  plaint- 
iffs, it  would,  perhaps,  be  a  good  reason  for 
refusing  the  amendment.  But  we  all  think 
there  is  no  foundation  for  *the  objec-  [*415 
lion,  in  point  of  fact.  The  amendment  must 
be  granted,  on  payment  of  costs. 

Rule  to  amend  granted. 

The  rule  was  modified  so  as  to  include  the  costs  of 
the  action,  after  it  had  been  drawn  for  the  payment 
of  costs  generally. 

Oct.  24.  This  morning,  Mr.  Sudam  men- 
tioned that  the  rule  to  amend  had  been  drawn 
in  the  usual  form,  on  payment  of  costs,  which 
he  supposed  would  import  no  more  than  the 
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costs  of  the  motion  ;  that  the  payment  of  the 
costs  of  the  action,  brought  for  the" irregularity, 
ought  also  to  be  made  a  condition  of  the 
amendment. 

Mr,  Powers  said  the  action  was  prematurely 
brought,  and  the  party  ought  to  take  the  con- 
sequence. 

Per  Curiam.     The  rule  must  be  so  modified 
as  to  include  the  costs  of  the  action. 
Rule  accordingly. 

Cited  in-6  Daly,  366 ;  45  Mich.,  236. 


HAFF  v.  HUTCHINSON. 

Action  for  Libel — Costs. 

In  an  action  for  libel,  brought  in  this  court,  the 
plaintiff  is  entitled  to  recover  full  costs,  though  his 
verdict  be  less  than  $50. 

Citation— 1  R.  L.,  344,  sees.  4, 6. 

A  CTION  for  a  libel,  printed  in  a  public 
-UL  newspaper,  and  a  verdict  for  the  plaint- 
iff of  $7  ;  and  the  judgment  was  entered  for 
full  costs. 

Mr.  Swetland  moved  to  set  aside  this  judg- 
ment, so  far  as  it  was  for  costs  ;  and  that  a 
judgment  for  costs  be  entered  for  the  defend- 
ant. He  insisted  that  the  provision  in  the  4th 
section  of  the  Act  Concerning  Costs  (1  R.  L., 
344),  "that  if  in  any  personal  action  in  this 
court,  the  plaintiff  shall  not  recover  more 
than  $50,  he  shall  pay  costs  to  the^defendant," 
applied  to  this  case.  He  said,  though  an 
action  for  a  libel  is  a  personal  action,  yet  it  is 
not  an  action  of  slander,  within  the  meaning 
of  the  2d  proviso  in  that  section.  In  2  Dun- 
lap  Pr.,  712,  it  is  said  that  a  recovery  in  a 
libel  suit,  unless  it  exceed  $50,  will  not  carry 
costs. 

Mr.  Foote,  contra,  said  that  the  2d  proviso 
in  the  4th  section,  "  that  nothing  therein  con- 
416*]  tained  should  extend  to  an  action  *of 
slander,"  was  intended  to  embrace  the  recov- 
ery in  a  libel  suit.  Slander  is  a  generic  term 
and  clearly  includes  libel,  which  is  written 
slander.  The  provision  in  the  6th  section, 
that  in  actions  for  slanderous  words,  if  the 
damages  are  assessed  under  $50,  the  plaintiff 
shall  recover  no  more  costs  than  damages,  was 
not  intended  of  slanderous  writing,  or  libel. 
In  the  4th  section,  the  generic  term  is  used  ; 
in  the  6th  the  specific  term.  The  first  includes 
libel — the  last  excludes  it,  and  this  leaves  the 
1st  section  of  the  Act,  which  carries  costs  in 
all  cases  where  anything  is  recovered,  to  its 
effect  upon  this  action,  and  the  plaintiff  is, 
therefore,  entitled  to  full  costs. 

Mr.  Swetland,  in  reply,  said  the  definition 
of  a  libel  given  on  the  other  side  was  too  lim- 
ited. It  embraces  not  only  written  and  printed 
scandal,  but  pictures,  intended  to  ridicule 
another.  The  action  for  a  libel  is  a  personal 
action  of  trespass  on  the  case,  and  as  such,  is 
within  the  jurisdiction  of  a  justice.  The  $25 
and  $50  Acts  contain  an  exception  of  slander 
merely,  which,  as  I  have  already  shown,  does 
not  extend  to  a  libel.  A  justice  has  cognizance 
of  several  actions,  as  difficult  in  their  nature 
as  an  action  for  a  libel. 
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SUTHERLAND,  J.  I  think  the  word  "slan- 
der," as  used  in  the  2d  proviso  of  the  4th  sec- 
tion of  the  Statute  of  Costs,  was  intended  to 
include  libel. 

SAVAGE,  Ch.  J.  Slanderous  words  are 
spoken  of  in  the  6th  section  of  this  Statute  as 
distinct  from  slander,  which  is  excepted  from 
the  operation  of  the  4th  section. 

WOODWORTH,  J.  I  have  known  several  in- 
stances of  actions  for  libels,  with  very  trifling 
verdicts,  in  which  the  right  to  full  costs  was 
not  drawn  in  question. 

Motion  denied. 

Cited  in-3  Wend.,  440. 


Ex  PARTE  E.  NELSON!      [*4 1 7 

Infancy  of  One  Defendant — Nol.  Pros.  Entered 
— Costs  a  Matter  of  Discretion — Mandamus, 
When  a  Proper  Remedy. 

Where  an  action  is  commenced  against  several 
defendants  jointly,  and  a  nolle  prose<fui  entered  as 
to  one,  he  is  not  entitled  to  costs,  as  of  course :  as 
where  one  defendant  pleads  infancy,  and  a  nolle 
prozequi  is  entered  as  to  him,  upon  the  trial.  And 
where  a  Court  of  C-  P.  refused  costs  to  a  defendant 
under  these  circumstances,  this  court  refused  to 
Interfere  by  mandamus. 

Allowing  costs  upon  a,  nolle  prnsequi,  is  a  matter 
of  discretion ;  and  the  C.  P.  having  exercised  their 
discretion,  by  refusing  costs,  this  court  have  no 
power  to  interfere  by  mandamus. 

Even  if  giving  judgment,  omitting  costs,  is  error, 
the  proper  remedy  is  by  writ  of  error,  not  man- 
damus. A  mandamus  is  proper  where  a  party  has  a 
legal  right,  and  there  is  no  other  appropriate  legal 
remedy,  and  when,  in  justice,  there  ought  to  oe 
one.  But  where  a  discretion  is  vested  in  any  in- 
ferior jurisdiction,  and  that  discretion  has  been  ex- 
ercised, mandamus  will  not  be  granted,  for  this 
court  cannot  control,  and  ought  not  to  coerce  that 
discretion. 

Citations— 1  B.  L.,  345,  sees.  2, 10.  11.;  3T.  R.,  511 ; 
20  Johns..  123;  2  Johns.  Gas.,  72 ;  Act,  April  12, 1813, 
sec.  11 ;  16  East,  129;  3  Burr.,  1265;  12  Johns.,  414, 
416 ;  19  Johns.,  262  ;  1  Johns.,  143 ;  2  Johns.,  294  ;  18 
Johns.,  252. 

A  SSUMPSIT,  in  the  C.  P.  of  Onondaga,  by 
Taft  against  D.  &  E.  Nelson,  upon  a 
joint  note.  D.  Nelson  pleaded  the  general 
issue.  E.  Nelson  pleaded  infancy.  Repli- 
cation ;  that  E.  Nelson  was  of  full  age.  On 
the  trial,  E.  Nelson  proved  his  infancy,  and 
on  motion  the  court  below  allowed  the  plaint- 
iff to  enter  a  nolle  prosequi  as  to  him  without 
costs. 

Mr.  J.  R.  Lawrence  (at  the  last  term)  moved 
for  a  mandamus,  commanding  the  judges  so  to 
modify  the  rule  as  to  grant  costs.  He  said  our 
Statute  (1  R.  L.,  343,  sec.  2)  was  a  transcript 
From  the  8th  Eliz.,  giving  costs  upon  a  discon- 
tinuance, &c.  In  Cooper  v.  Tiffin,  3  T.  R.,. 
511,  a  question  arose  under  that  Act,  whether 
the  defendant  should  have  judgment  for  costs 
upon  a  nolle  prosequi.  The  court  said  this 
;ould  not  be  distinguished  in  reason,  from  a 
discontinuance,  and  they  granted  costs.  He 
referred  also  to  2  Tidd,  899. 

Mr.  Noxon,  contra.  Cooper  v.  Tiffin,  was 
the  case  of  a  sole  defendant.  A  nolle  prosequi 
was,  therefore,  equivalent  to  a  discontinuance. 


NOTE.— Mandamus  to  inferior  court — Not  granted 
o  control  discretion.  See  Hull  v.  Supervisors.  19 
Johns.,  259,  note. 
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The  llth  sec.  of  the  Statute  (1  R.  L.,  345) 
gives  costs  on  non  pros  discontinuance,  or 
nonsuit,  in  the  discretion  of  the  court.  In  this 
case  the  action  continues,  though  one  defend- 
ant is  discharged.  In  Hartness  v.  Thompson, 
5  Johns.,  160,  it  was  decided,  contrary  to 
Chandler  v.  Parks,  3  Esp. ,  76,  and  Jaffray  v. 
Frebain,  5  Id.,  47,  that  where  one  of  several 
joint  defendants  pleaded  infancy,  the  plaintiff 
might  enter  a  nolle  prosequi  as  to  him.  But 
there  is  nothing  said  in  that  case  about  award- 
ing costs.  Upon  a  nolle  prosequi,  the  plaintiff 
4 18*]  *is  not  amerced  pro  falso  dam/ore.  (1 
Tidd,  632,  mentioned  with  approbation  by 
Spencer,  J.,  20  Johns.,  122-3.)  The  entry,  in 
this  case,  does  not  dispose  of  the  whole  cause 
of  action.  It  is  a  discharge  of  but  one 
defendant,  and  is  like  entering  a  nolle  prosequi 
upon  one  of  the  counts  in  a  declaration,  where 
costs  are  not  allowed.  (Hubbard  v.  Biggs,  16 
East,  129.) 

Mr.  Lawrence,  in  reply.  Costs  was  not  the 
question  in  Hartness  v.  Thompson.  And  when 
Tidd  says  that  the  plaintiff  is  not  to  be  amerced 
pro  falso  clamor e,  he  is  merely  giving  directions 
as  to  the  form  of  the  record.  Besides,  it  will 
be  seen  by  Dames  v.  Hoyle,  1  Str. ,  574,  which 
was  a  nolle  prosequi  upon  a  part  of  the  counts, 
after  judgment  upon  demurrer  upon  one  of 
them,  that  judgment  prof  also  damore  need  not 
be  entered.  It  is  different  where  a  nolle  pros- 
equi is  entered  to  the  person, 

The  Court,  on  the  authority  of  Cooper  v. 
Tiffin,  inclined  to  the  opinion,  that  the  court 
below  erred  in  refusing  the  defendant.  E. 
Nelson,  his  costs.  They  refused,  however,  to 
make  the  rule  for  the  mandamus  absolute,  but 
gave  opportunity  for  further  argument  and 
consideration,  by  a 

Rule  to  show  cause. 

Mr.  Butler  now  showed  cause.  He  pro- 
duced the  statement  of  the  judges  in  the  court 
below,  in  answer  to  the  rule  to  show  cause, 
that  the  relator  pleaded,  separately,  his  in- 
fancy— that  the  cause  proceeded  to  trial — the 
infancy  was  proved,  and  the  court  thereupon 
suffered  the  plaintiff  to  enter  a  nolle  prosequi 
without  costs,  and  to  proceed  against  the  other 
defendant.  He  also  produced  an  exemplifica- 
tion of  the  judgment  record,  by  which  it  ap- 
peared that  judgment  had  been  rendered  and 
perfected  in  the  court  below,  according  to 
that  decision. 

He  insisted  : 

1.  That  this  is  not  a  proper  case  for  a  man- 
damus. When  there  is  a  discretion,  this  rem- 
edy lies  in  those  cases  only  where  the  inferior 
4 19*]  courts  refuse  to  entertain  jurisdiction. 
(Hull  v.  Supervisors,  19  Johns.,  259,  262.) 
The  Statute  of  Costs  (1  R.  L.,  345,  sec.  11) 
provides  that  ' '  where  any  person  shall  sue, 
&c.,  if  after  declaration  put  in,  he  shall  suffer 
the  suit  to  be  discontinued,  &c.,  then,  &c.,  the 
court  may,  at  its  discretion,  adjudge  costs  to 
the  defendant,  &c.,  and  for  which  the  defend- 
ant may  have  execution,  &c.,  and  for  that 
purpose  the  defendant  shall  be  entitled  to 
make  up  and  file  his  judgment  record,  or 
record  of  discontinuance.  &c."  By  this  Stat- 
ute, a  discretion  is  given,  with  the  exercise  of 
which  this  court  will  not  interfere. 
566 


[WOODWORTH,  J.  In  Hull  v.  The  Super- 
visors of  Oneida,  we  declared  that  we  would 
not  correct  a  mere  exercise  of  discretion  by 
the  Board,  in  auditing  the  amount  of  expense 
to  be  allowed  a  county  pauper.  Beyond  this, 
we  did  not  mean  to  go.  In  such  a  case,  there 
is  no  settled  standard  or  rule  of  discretion  ;  but 
it  is  different  with  a  judgment.] 

Mr.  Butler.  In  Jansenv.  Damson  (2  Johns., 
Cas.,  72,)  the  Court  of  C.  P  had  acted,  and  the 
court  refused  to  interfere  by  mandamus,  but 
put  the  party  to  his  writ  of  error.  ( Vide  Ex 
parte  Bostwick,  ante,  143.)  So  here,  a  judg- 
ment is  rendered,  which  may  be  a  proper  sub- 
ject for  a  writ  of  error,  but  cannot  be  cor- 
rected by  mandamus. 

2.  If  E.  Nelson  is  entitled  to  costs,  it  must 
be  in  virtue  of  the  llth  section,  already  ad- 
verted to,  and  the  construction  put  upon  that 
section  in  Cooper  v.  Tiffin,  cited  upon  the 
former  argument.  This  decision  was  followed 
up  by  that  in  Mai-ton's  Executors  v.  Croghan, 
20  Johns.,  122.  The  law  of  these  cases  is  not 
questioned,  but  they  do  not  apply.  The  plain 
distinction  is,  that  in  those  cases,  the  nolle 
prosequi  operated  against  all  the  defendants, 
and  was  a  total  discontinuance  of  the  action. 
In  this  case,  it  is  a  partial  discontinuance — as 
to  one  defendant  only.  It  is  a  familiar  prin- 
ciple that  the  statutes  concerning  costs  are  to 
be  construed  strictly.  (Dibben  v.  Cooke,  2  Str. , 
1005  ;  Ingle  v.  Wordsworth,  3  Burr..  1284  ;  1 
Bl.,  355,  S.  C.)  In  Hullock's  Law  of  Costs, 
144,  the  cases  will  be  found  in  which  this  rule 
has  been  applied.  The  one  which  is  most 
strikingly  analogous,  arose  under  the  general 
provision  in  the  English  Statute  correspond- 
ing to  the  2d  section  of  ours  (1  R.  L.,  343), 
that  where  judgment  is  given  for  the  defend- 
ant, or  the  plaintiff  be  nonsuited,  the  former 
shall  have  costs.  Now,  before  *the  8  [*42O 
&  9  Wm.  III.,  ch.  11,  sec.  1  (Vide  1  R.  L., 
345,  sec.  10),  which  provided  that  where  one  of 
several  defendants  succeeds,  he  shall  recover 
costs,  the  uniform  course  was  to  refuse  costs 
to  the  defendant  in  such  a  case.  To  avoid 
this  evil,  legislative  provision  was  made. 
(Hullock.  144.)  The  llth  section  is  general  in 
its  provisions,  like  the  2d.  And  within  the 
reason  of  the  practice  under  that  section,  an  Act 
of  the  Legislature  is  equally  necessary  to  give  a 
defendant  costs  in  cases  of  discontinuance  and 
nolle  prosequi.  The  10th  section  (1  R.  L. ,  345) 
applies  only  to  trespass,  assault,  false  impris- 
onment or  ejectment.  These  are  the  only  ac- 
tions in  which  one  defendant,  among  several, 
by  our  Statute,  can  recover  costs,  even  on  a 
verdict  of  acquittal.  It  does  not  extend  to 
this  action,  which  seems  to  be&casusomissus  ; 
and  the  present  case  remains  yet  unprovided 
for,  in  this  particular.  The  reason,  probably 
is  that  it  so  rarely  happens  in  actions  arising 
ex  contractu,  that  a  verdict  can  be  different  as 
to  different  defendants.  The  close  of  the 
Hth  section  speaks  of  a  judgment  record  and 
execution  in  favor  of  the  defendant.  This 
evidently  means  in  favor  of  all  the  defend- 
ants ;  otherwise  there  can  be  no  record  of  the 
defendant.  Only  one  record  can  be  filed. 
Then  how  is  a  defendant  to  collect  his  costs  ? 

[WOODWORTH,  J.  Might  not  the  whole  mat- 
ter be  contained  in  a  single  record  ?] 
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Mr.  Butler.  There  can  be  but  one  taxation 
and  one  record  even  where  the  defendants 
sever  and  all  succeed.  No  case  can  be  found 
in  the  books  like  the  present.  Where  a  nolle 
prosequi,  as  to  one.  works  a  discharge  of  all,  as 
in  Mortons  Executors  v.  Croghan,  the  whole 
suit  is  discontinued,  and  costs  are,  therefore, 
given.  The  phraseology  of  the  llth  section  is 
the  same  as  the  2d,  so  far  as  the  number  of 
defendants  is  concerned. 

But  these  two  sections  differ  materially  as  to 
the  obligation  to  allow  costs.  The  2d  is  im- 
perative— the  llth  is  not  so  ;  but  on  a  discon- 
tinuance, &c.,  refers  it  to  the  discretion  of 
the  court.  The  10th  section  provides,  that  in 
•certain  actions  for  tort  and  verdict  for  one  de- 
fendant, the  plaintiff  shall  not.  even  in  those 
•cases,  be  subjected  to  costs,  where  the  judge 
42 1*]  *certifles  that  there  is  reasonable  cause 
for  making  him  a  defendant.  In  both  cases, 
then,  there  is  a  discretion  to  exercise.  Has 
there  been,  in  this  case,  a  sound  exercise  of 
that  discretion  ?  A  single  defendant,  pleading 
an  insolvent  discharge,  is  one  case  in  which 
this  court  do  exercise  a  discretion  in  allowing 
the  plaintiff  to  discontinue  without  costs. 
{Hart  v.  Story,  1  Johns.,  143  ;  Merchants'  Bank 
v.  Moore,  2  Johns.,  294  ;  Ludlow  v.  Hackett,  18 
Johns.,  252.)  It  is  an  instance  wherein  this 
provision  of  the  Statute  has  been  often  acted 
upon.  Is  the  case  in  the  court  below  a 
stronger  one  for  the  defendant  V  The  plaintiff 
cannot,  perhaps,  know  of  the  infancy  until 
the  moment  of  trial.  In  Hartnessv.  Thompson, 
•cited  on  the  former  argument,  no  costs  appear 
to  have  been  given  ;  and  in  Pell  v.  Pell,  20 
Johns.,  126,  there  was  a  nolle  prosequi,  and  the 
court,  on  motion,  allowed  a  discontinuance, 
on  simply  paying  the  costs  of  the  motion. 
This  is  like  entering  a  nolle  prosequi  as  to  one 
count  alone,  and  proceeding  upon  the  others, 
in  which  case  costs  do  not  follow.  (Dunl. 
Pr..  227.)  Where  is  the  difference  ? 

Mr.  J.  A.  Spencer,  in  support  of  the  rule.  I 
shall  say  nothing  as  to  the  point  first  made  on 
the  other  side,  because  I  do  not  consider  the 
question  in  the  court  below  as  resting  in  their 
•discretion.  Where  they  refuse  to  give  a 
proper  judgment,  this  court  will  rectify  it  by 
writ  of  mandamus. 

The  10th  section  is  confined  to  certain  ac- 
tions for  tort  only,  and  embraces  those  cases, 
alone,  where  the  defendants  sever  in  their  de- 
fenses. In  such  a  case  separate  fees  for  re- 
tainer are  not  allowed,  but  after  retainer 
separate  costs  are  allowed  to  each.  There  are 
T)ut  few  actions  arising,  ex  contractu,  in  which 
•defendants  have  a  right  to  sever,  which  prob- 
ably, accounts  for  the  absence  of  any  similar 
provision  on  this  head.  Infancy  and  insolv- 
ency are  two  of  the  cases  in  which  severance 
is  authorized.  It  is  said  that  here  is  but  a 
partial  discontinuance,  like  entering  a  nolle 
prosequi  to  one  count  of  a  declaration.  But 
the  distinction  is  between  the  cause  of  action 
and  the  person  ;  where  a  part  of  the  former  is 
discontinued,  costs  may  not  be  allowed  ;  other- 
wise, where  the  whole  is  discontinued,  and 
the  person  totally  discharged.  This,  then,  is 
a  complete  discontinuance,  like  that  in  Cooper 
v.  Tiffin.  In  both  cases  the  person  is  wholly 
422*]  discharged.  *The  plaintiff  cannot  com- 
plain of  this.  He  sustains  no  inconvenience, 
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for  he  might  have  sued  the  adult  separately, 
and  averred  the  infancy  of  the  other  defend- 
ant. In  cases  of  insolvency  and  a  discharge, 
after  suit  brought,  the  plaintiff  may  discon- 
tinue, it  is  true,  but  not  if  the  discharge  ex- 
isted before  the  suit,  nor  indeed  if  obtained 
after,  provided  the  plaintiff  take  issue  and  go 
to  trial.  (Ludlow  v.  Hackett,  18  Johns., 
252.)  The  defense  here  is  personal,  and  con- 
fined to  the  infant  alone,  as  exclusively  as  the 
insolvent's  discharge  applies  to  him.  Both 
stand  on  the  same  footing,  then,  as  to  costs 
upon  a  discontinuance.  And  this  case  is  a 
very  strong  one,  for  the  plaintiff  not  only  takes 
issue  upon  the  infancy,  but  goes  to  trial. 

It  is  true  that  the  llth  section  does  not  speak 
of  co  defendants,  but  it  takes  the  singular 
number,  which  applies  to  any  one  of  the  de- 
fendants, and  thus  operates  in  favor  of  each. 

I  have  not  the  gentleman's  difficulty  in  gel- 
ting  costs.  The  defendant  severs,  goes  to 
trial,  and  is  acquitted.  Why  not  make  his 
own  record  ?  This  may  be  done  as  well  as  in 
trespass ;  or  the  court  may  direct  the  whole 
matter  to  be  included  in  one  record,  making 
this  a  part  of  the  rule  for  the  nolle  prosequi. 
The  case  of  Hartness  v.  Thompson,  cited  from 
5th  Johnson,  does  not  raise  the  question  as  to 
costs. 

WOODWORTH,  J.  I  am  satisfied,  on  further 
consideration,  that  we  were  wrong  in  our  im- 
pressions at  the  last  term.  The  llth  section, 
upon  which  the  defendant  claims  to  be  al- 
lowed his  costs,  provides  that  if  the  plaintiff 
shall,  after  declaration,  suffer  the  suit  to  be 
discontinued,  the  court  may  adjudge  costs  to 
the  defendant.  It  makes  no  provision  for  a 
discontinuance  as  to  one  of  the  defendants, 
and  I  think  it  applies  only  to  a  discontinuance, 
as  to  all  the  counts,  and  all  the  defendants. 
The  2d  section  provides,  that  in  every  case, 
where  a  plaintiff  would  recover  costs  upon  a 
verdict  for  him,  the  defendant  shall  have  costs 
upon  a  verdict  against  the  plaintiff.  Now,  the 
English  Statute,  from  which  this  is  copied, 
was  not  construed  to  give  one  defendant  his 
costs,  where  he  alone,  among  several  defend- 
ants, was  *acquitted.  And  this  defect  [*423 
gave  rise  to  our  10th  section,  which  is,  however, 
confined  in  its  language,  to  the  acquittal  of  one 
defendant  by  verdict,  in  certain  actions  arising 
ex  delicto.  The  same  rule  of  construction  ap- 
plies to  the  llth  section.  This  not  being  an 
abandonment  of  the  whole  action,  I  am  of 
opinion  that  the  plaintiff  had  a  right  to  enter  a 
nolle  prosequi,  and  the  C.  P.  a  right  to  permit 
this  to  be  done  without  costs.  Indeed,  I  think 
the  Statute  never  intended  to  give  costs  to  a  sin- 
gle defendant,  in  an  action  like  this,  arising  ex 
contractu.  Cooper  v.  Tiffin  was  an  abandon- 
ment of  the  entire  action,  and  the  case  from 
Otsego,  of  Morton's  Executors  v.  Croghan's 
Terre- Tenants,  in  Johns.,  20,  is  a  similar  in- 
stance. 

SUTHERLAND,  J.  It  was  taken  for  granted 
on  the  former  argument,  and  we  certainly  took 
it  for  granted,  when  we  directed  the  rule  to 
show  cause,  that  the  Statute  extended  to  a 
nolle  prosequi  as  to  one  of  several  defendants  ; 
and  the  main  question  then  made  was,  whether 
a  nolle  prosequi  was  to  be  deemed  within  the 
Statute,  according  to  the  case  of  Cooper  v. 
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Tiffin.  This  being  the  case,  aud  the  Court  of 
C.  P.  having  refused  to  give  a  judgment  for 
costs,  we  granted  the  rule,  upon  the  principle 
that  the  court  below  having  refused  to  act,  we 
would  put  them  in  motion.  I  concur,  how- 
ever, that  there  is  nothing  to  take  this  case  out 
of  the  rule  of  construction  which  governed 
upon  the  acquittal  of  one  defendant  among 
several,  under  the  2d  section  of  the  Statute  of 
Costs,  before  the  adoption  of  the  provisions  of 
the  10th  section. 

SAVAGE,  Ch.  J.  A  mandamus  is  proper 
where  a  party  has  a  legal  right,  and  there  is 
no  other  appropriate  legal  remedy,  and  where, 
in  justice,  there  ought  to  be  one.  (Bex  v. 
Barker,  3  Burr,  1265  ;  The  People  v.  Supervisors, 
12  Johns.,  414.)  But  where  a  discretion  is 
vested  in  any  inferior  jurisdiction,  and  that 
discretion  has  been  exercised,  a  mandamus 
will  not  be  granted,  because  this  court  cannot 
control,  and  ought  not  to  coerce  that  discre- 
tion. (12  Johns..  416  ;  19  Johns.,  262.) 

Neither  will  a  mandamus  be  granted  where 
error  will  lie. 

In  Jansen  v.  Davison,  2  Johns.  Cas.,  72,  the 
court  below,  on  a  recovery  for  less  than  $25, 
424*]  refused  to  give  judgment  for  *costs, 
and  this  court  denied  the  writ,  saying,  "  the 
court  below  have  exercised  their  judgment  on 
the  question  of  costs  ;  if  they  were  wrong,  it 
was  an  error  of  judgment  'merely,  and  the 
proper  remedy  is  by  writ  of  error." 

There  is  no  question  about  the  authority  of 
the  court  to  permit  a  nolle  prosequi  to  be  en- 
tered in  this  case  (20  Johns.,  122-3);  and  the 
only  subject  of  complaint  is.  that  the  defend- 
ant was  not  allowed  the  costs  of  his  plea  of  in- 
fancy, and  'of  his  witnesses  to  prove  it.  By 
the  llth  section  of  the  Act  Concerning  Costs, 
passed  Apr.  12,  1813  (1  R.  L.,  345),  it  is  enact- 
ed that,  "  if,  after  declaration  put  in,  he  (the 
plaintiff)  shall  suffer  the  suit  to  be  discontin- 
ued, or  otherwise  shall  be  nonsuited  in  the 
same,  then,  and  in  every  such  case,  the  court 
may,  at  its  discretion,  adjudge  costs  to  the  de- 
fendant." This  discretion,  it  is  said,  is  not 
arbitrary,  but  a  sound  legal  discretion.  It  is, 
however,  the  same  discretion,  in  the  exercise 
of  which  this  court  has  allowed  the  plaintiff  to 
discontinue,  without  costs,  where  the  defend- 
ant is  discharged  under  the  Insolvent  Act. 
(Hartv.  Story,  1  Johns.,  143  ;  Merchants  Bank 
v.  Moore,  2  Johns. ,  294  ;  Ludlow  v.  Hackett,  18 
Johns.,  252.)  Had  the  plaintiff  asked  leave  to 
enter  his  nolle  prosequi,  on  receiving  the  de- 
fendants' plea  of  infancy,  and  the  motion  had 
been  granted  without  costs,  I  very  much  doubt 
whether  the  discreetness  of  such  a  decision 
would  have  been  questioned.  If  so,  then  the 
court  may  still  be  correct,  for  it  might  be  that 
the  plea  could  not  have  been  supported.  In 
my  judgment,  the  defendant  asks  for  costs 
with  a  very  ill  grace,  when  he  has  first  palmed 
himself  upon  the  plaintiff  as  an  adult,  and 
thus  obtained  his  property,  and  then  pleads 
infancy  in  his  discharge. 

But  if  this  ground  be  not  sufficient  to  resist 
this  motion,  there  is  another,  which  is,  that 
the  proper  remedy  is  by  writ  of  error.  The 
Court  of  C.  P.  did  not  refuse  to  give  judgment 
at  all.  They  have  rendered  a  judgment.  If 
they  have  erred,  it  is  an  error  of  judgment  ; 
and  a  mandamus  is  not  the  appropriate  remedy. 
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Besides  ;  the  language  of  the  Act  is,  "if  he 
shall  suffer  the  suit  to  be  discontinued,  or 
otherwise  shall  be  nonsuited  in  the  same." 
Now,  the  entering  of  a  nolle  proi-equi,  as  to  one 
defendant,  is  neither  a  discontinuance  of  the 
suit,  nor  a  nonsuit.  The  defendant,  therefore, 
is  not  within  the  letter  of  the  Act,  and  I  am 
not  aware  of  any  decision  which  brings  him 
*within  its  provisions.  In  Cooper  v.  [*425 
Tiffin,  3  T.  R.,  511,  the  suit  was  discontinued, 
and  the  defendant  had  costs  ;  but  in  Hubbard 
v.  Biggs,  16  East,  129,  the  plaintiff  entered  a 
nolle  prose qui  as  to  some  of  the  counts,  without 
costs  either  way.  There  is  no  adjudged  case 
in  favor  of  the  defendant,  and  the  analogies, 
in  my  opinion,  are  against  his  right  to  costs. 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  mandamus  should  not  issue. 

Rule  to  show  cause,  discharged. 

Cited  in— 3  Cow..  369 ;  5  Wend..  123 ;  15  Wend..  6« ; 
18  Wend.,  575 :  2  Barb.,  417 :  11  Barb.,  99 :  13  Barb.,. 
540;  58  Barb.,  146;  1  Abb.  Pr.,  18:  Edm.,  551 :  1  Bos.. 
330 ;  1  Daly,  418 ;  4  E.  D.  S.,  691 ;  6  Leg.  Obs.,  64 ;  3 
Wood  &  M.,  333. 


VOLK  v.  YOUNGS. 

Action  for  Trespass  in  Justice  Court — Plea  of 
Title — Action  for  Same  Cause  in  Common 
Pleas — Removal  by  Habeas  Corpus  to  this 
Court —  Verdict  for  Plaintiffs — Double  Costs — 
Additional  Counts  and  Evidence  do  not  Change- 
Identity  of  Action. 

Where  the  plaintiff  sued  before  a  justice,  and  de- 
clared generally  for  trespasses  committed  on  land 
in  R..  and  the  defendant  justified  by  a  pJea  of  title 
to  the  M.  R.  close,  upon  which  the  plaintiff  t-ued 
him  for  the  same  cauee  in  the  C.  P.,  which  the  de- 
fendant removed  by  hob.  carp,  to  this  court,  where 
the  plaintiff  declared  in  two  counts,  and  on  the  trial 
went  not  only  for  trespasses  in  the  M.  R.  close,  but 
also  for  other  trespasses,  and  there  wag  a  general 
verdict  for  the  plaintiff :  held  that  he  was  entitled 
to  double  costs  within  the  Statute. 

It  is  the  same  action  as  was  brought  in  the  court 
below;  and  though  there  be  an  additional  count,, 
double  costs  will  be  allowed  in  the  action  continued 
from  the  court  below  ;  and  this  court  will  see  that 
they  shall  not  be  increased  by  the  addition  of  an- 
other count. 

It  seems  that  going  into  evidence  of  matters- 
upon  the  trial  here  dehorsthe  pleadings  in  the  court 
below,  whether  this  be  done  on  the  part  of  the 
plaintiff  or  defendant,  will  not  prejudice  the  claim 
for  double  costs. 

rpRESPASS  quare  clausum  fregit,  brought 
J.  originally  before  a  justice  of  the  peace. 
A  plea  of  title  was  there  interposed  to  a  cer- 
tain close,  called  the  Millright  close,  in  R.,  in 
the  County  of  S.,  in  consequence  of  which  the 
cause  was  afterwards  brought  in  the  Court  of 
C.  P.,  and  removed  by  hab.  corp.  into  this 
court,  where  the  plaintiff  had  recovered  a  gen- 
eral verdict  for  $50.'  The  plaintiff  declared, 
generally,  before  the  justice,  for  trespasses  com- 
mitted upon  his  premises  in  R.,  in  the  County 
of  S.  In  this  court  the  declaration  contained 
two  counts,  describing  two  different  closes 
(one  of  which  was  the'Millright  close),  situate- 
in  R.,  in  the  Connty  of  S.,  in  which  the  defend- 
ant had  commilted  the  trespasses.  On  the  trial 
at  the  Circuit,  the  plaintiff,  without  producing 
the  plea  of  title  interposed  before  the  justice,, 
gave  evidence  of  trespasses  in  two  different 
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closes  in  R.,  one  called  the  Millright  close,  the 
other  the  Five-acre  close. 

Mr.  A.  Paige,  for  the  plaintiff,  now  moved 
for  double  costs,  pursuant  to  the  Statute  (1  R. 
L.,  390,  sec.  7). 

426*]  *Mr.  S.  W.  Jones,  contra,  read  that 
part  of  the  section  referred  to,  which  gives 
these  costs,  and  which,  as  he  contended,  ap- 
plied only  to  cases  where  the  action  in  the 
court  above  is  the  same  as  in  the  court  below. 
The  identity  of  the  action  must  be  apparent 
throughout,  which  could  only  be  determined 
by  the  pleadings.  When  the  plaintiff  comes 
into  this  court,  he  goes  for  a  trespass,  other 
and  different  from  the  one  which  he  declared 
for  in  the  justice's  court. 

[WooDwoRTH,  J.  There  might  have  been 
a  departure  from  the  pleadings  by  a  consent. 
Suppose  the  plaintiff  had  allowed  you  to  go 
into  other  matter,  delutrs  your  plea  of  title, 
would  this  enable  you  to  resist  the  claim  for 
double  costs  ?  I  apprehend  that  would  not 
vary  the  question,  which  is,  whether  this  is 
the  same  action  brought  before  the  justice.] 

Mr.  Pnir/e,  in  reply.  The  pleadings  are  not 
the  only  test  by  which  our  right  to  costs  is  to 
be  determined.  The  Statute  allowing  these 
costs  is  peremptory,  and  gives  them  wherever 
the  action  is  the  same,  without  regard  to  the 
defense.  Suppose  the  defendant  omits  to  plead 
his  title  here,  and  the  plaintiff  goes  to  trial 
upon  the  general  issue,  or  any  other  issue  in 
the  cause — this  would  be  for  the  defendant's 
benefit.  It  gives  him  greater  latitude  in  fram- 
ing his  defense  than  he  would  be  entitled  to 
should  the  plaintiff  insist  on  his  right  of  hold- 
ing him  to  his  plea  of  title  only.  So  an  ad- 
ditional count  ought  not  to  preclude  us  from 
costs,  provided  the  delaration  embraces  the 
cause  of  action  in  the  court  below. 

Curia.  The  plaintiff  declared  generally  be- 
fore the  justice,  and  was  met  by  a  plea  of  title 
to  the  Millright  close.  Upon  these  pleadings 
he  goes  into  the  C.  P.,  from  whence  the  de- 
fendant brings  him  here,  where  he  declares  in 
two  counts,  and  goes  for  trespasses  in  the  Mill- 
right  close,  and  other  trespasses  in  the  Five- 
acre  close.  For  the  purpose  of  double  costs, 
then,  the  action  was  confined,  by  the  plea  of 
title,  to  the  Millright  close.  The  plea  related 
to  no  other,  and  the  plaintiff  was  not  driven 
to  a  higher  tribunal  as  to  any  other  trespass. 
427*]  Here  the  plaintiff,  upon  the  *trial,  goes 
specifically  for  trespasses  in  these  two  closes, 
and  the  verdict  is  general.  It  gives  damages 
on  both  counts,  and  of  course  is  for  trespasses 
in  the  Millright  close,  which  were  the  subject 
of  dispute  before  the  justice.  There  being  an 
additional  count  does  not  vary  the  case.  The 
only  question  is  as  to  the  costs  of  such  a  count, 
which  the  court  will  always  look  to,  so  far  as 
to  prevent  any  accumulation  of  double  costs, 
beyond  what  would  grow  out  of  the  count 
which  relates  to  the  matter  in  the  court  below. 
The  plaintiff  recovering  any  amount  of  dam- 
ages for  this  matter  is  entitled  to  double  costs, 
so  that  the  additional  count  cannot  vary  them 
materially. 

Rule  accordingly. 
Co  WEN  1. 


FRANKLIN  v.  THURBER.  Bail  of  THORP. 

Discharge  of  Judgment  Debtor  under  Insolvent 
Act — Revival  of  Judgment  by  Sci.  Fa.  Person 
ally  Served — Default  — Bail  not  Relieved  on 
Motion. 

Where  a  defendant  has  obtained  his  discharge 
under  the  Insolvent  Act,  after  a  judgment  against 
him,  which  is  revived  by  sci.  fa.  personally  served, 
his  bail  will  not  be  relieved  on  motion. 

The  defendant  himself  would  not  be  relieved  on 
motion ;  so  that  the  reason  of  the  rule,  dispensing 
with  actual  surrender,  in  such  a  case,  which  is  to 
avoid  the  idle  circuity  of  surrendering  a  defendant, 
who  must  be  immediat  ely  liberated,  does  not  apply. 

If  a  defendant  omit  to  plead  his  discharge  to  a 
sel.  fa.  whereby  judgment  by  default  goes  against 
him,  he  is  concluded  ;  yet,  in  such  case,  if  the  bail 
apply  within  eight  days  after  the  return  of  the  writ 
against  them,  the  court  will,  upon  a  proper  case 
being  made  out,  give  time  to  surrender,  as  they 
would  do  in  other  cases ;  and  in  the  meantime  stay 
the  proceedings,  and  will  further  order,  that  on  sur- 
rendering the  defendant,  and  paying  the  costs  of 
the  action,  proceedings  against  them  be  perpetually 
stayed. 

THE  original  judgment  against  Thorp  was 
obtained  before  Nov.  8,  1821.  Thorp  was 
discharged,  under  the  "Act  to  Abolish  Im- 
prisonment for  Debt  in  Certain  Cases,"  Feb.  6, 
1822.  The  plaintiff  then,  with  a  view  to  try 
the  validity  of  the  discharge,  proceeded  against 
the  defendant,  Thorp,  by  a  sci.  fa.  upon  the 
judgment,  which  was  personally  served  on 
him,  and  a  judgment  was  taken  by  default, 
upon  which  a  fi.  fa.  issued,  and  was  returned 
nutta  bona,  &c.,  and  a  ca.  sa.  was  issued  and 
returned  non  eat  inventus.  A  capias  ad  respon- 
dendum  against  Thurber,  the  bail,  was  then 
issued,  returnable  Aug.  16  last,  being  the  last 
return  day  of  that  term. 

Mr.  A.  Townsend  now  (the  4th  day  of  this- 
term)  moved  that  an  exonereteur  be  entered  on 
the  bailpiece,  and  cited  4  Johns.,  407  ;  2  Id., 
101 ;  1  Cai.,  9,  and  2  Johns.  Gas.,  403. 

*Mr.  Leland,  contra,  cited  14  East,  [*428> 
537 ;  2  Sell.  Pr.,  55,  198  ;  1  Wils..  98  ;  9  Johns., 
392,  and  11  Id.,  194. 

Curia.  The  motion  for  an  exonereteur  must 
be  denied.  The  rule  that  where  a  defendant 
is  discharged  under  the  Insolvent  Act  we  will 
discharge'the  bail  on  motion,  is  grounded  on 
the  idea  that  an  actual  surrender  would  be  an 
idle  ceremony,  because  the  principal  must  be 
immediately  liberated.  But  the  reason  of  that 
rule  does  not  apply  here,  where  a  sci  fa.  has 
been  issued  against  the  defendant,  upon  the 
judgment — been  personally  served,  and  a  de- 
fault taken  for  not  pleading  the  discharge. 
There  is  no  circuity  to  be  avoided,  for  were 
the  defendant  applying  to  ttie  court  in  person, 
we  could  not  discharge  him  from  execution 
upon  this  judgment  on  the  scire  facias.  But, 
under  the  peculiar  circumstances  of  this  case, 
however,  let  the  bail  have  thirty  days,  within, 
which  to  surrender  the  principal  ;  the  proceed- 
ings on  the  part  of  the  plaintiff  to  be  stayed 
in  the  meantime,  and  on  making  the  sur- 
render and  payment  of  the  costs  which  have 
accrued  against  the  bail,  let  the  proceedings 
against  them  be  perpetually  stayed. 

Rule  accordingly. 

Cited  in-6  Cow.,  597. 
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ROSEKRANS  t>.  HUGHSON. 
STRONG  v.  THE  SAME. 
KELLEY  v.  THE  SAME. 

Sale  of  Land  on  Fi.  Fa. — Preference  of  Junior 
Creditors  as  to  Redemption. 

Where  land  is  sold  upon  a  fl-  fa.  pursuant  to  the 
Act,  in  addition  to  the  Act  Concerning  Judgments 
and  Executions,  the  several  junior  creditors, 
coming  to  redeem,  do  not  take  preference  accord- 
ing to  the  time  of  redemption,  but  according  to  the 
priority  of  their  respective  liens. 

Accordingly,  where  A  redeemed  from  the  pur- 
chaser, B,  who  had  a  judgment  older  than  A's,  was 
afterwards  allowed  to  redeem,  upon  paying  to  the 
sheriff  the  original  purchase  money  and  interest, 
without  also  paying  A's  judgment. 

JUDGMENT,  for  the  plaintiff,  in  the  first 
*J  cause,  was  for  $1,339.08,  and  was  docketed 
Jan.  28,  1822— in  the  second,  for  $247.37, 
docketed  June  6, 1823— in  the  last,  for  $291 .70, 
docketed  May  14,  1823.  Under  a ./?./«.  on  the 
first  judgment,  Hughson's  lands  were  sold  to 
Rosekrans,  the  plaintiff,  in  that  judgment, 
429*]  *June  24,  1822,  by  the  sheriff  of 
Orange.  Strong,  the  plaintiff  in  the  second 
cause,  redeemed  July  17,  1823  ;  and  Sept.  10, 
1823,  Kelly,  the  plaintiff  in  the  last  cause 
came  to  the  sheriff  and  offered  to  redeem 
under  his  judgment,  offering  to  pay  the  pur- 
chase money  only,  with  the  interest,  as  re- 
quired by  the  Act ;  and  now, 

Mr.  Oakley,  at  the  request,  and  in  behalf  of 
the  sheriff,  and 

Mr.  N.  P  Tattmadge,  in  behalf  of  Mr.  Kelly, 
submitted  the  question  to  the  court,  to  whom 
the  deed  should  be  given  ?  And  the  only 
question  was,  whether  Kelly  was  bound  to 
pay  Strong's  judgment,  or  was  entitled  to  a 
deed  of  conveyance,  on  paying  what  he  had 
offered . 

Curia.  Kelly  is  entitled  to  his  deed,  upon 
paying  the  purchase  money  only,  with  the  in- 
terest required  by  the  Act.  He  need  not  pay 
Strong's  judgment. 

NOTE.  No  rule  was  entered,  but  the  Chief 
Justice  returned  the  case  submitted,  to  Mr. 
Oakley,  who  being  present,  and  hearing  the 
opinion  of  the  court,  engaged  to  communicate 
it  to  the  sheriff. 


SMITH  t>.  SHAW. 

Declaration  of  Attorney  that  no  Subpoenas  had 
been  Issued— Does  not  Imply  tJiat  no  Costs  have 
Accrued. 

Though  the  defendant's  attorney  tell  the  plaint- 
iff's attorney  that  he  has  issued  no  subpoenas,  and 
that  the  defendant  has  no  witnesses  to  subpoena, 
this  does  not  imply  that  no  costs  have  accrued  on 
the  part  of  the  defendant  in  preparing  a  cause  for 
trial ;  and  under  such  circumstances,  though  a 
notice  of  trial,  given  by  the  plaintiff's  attorney,  be 
countermanded  by  him,  and  he  stipulate  to  try  at 
the  next  circuit,  and  serve  the  stipulation  before 
he  receives  the  notice  of  a  motion  for  judgment,  as 
in  case  of  nonsuit,  yet  the  defendant  has  a  right  to 
make  the  motion. 

The  plaintiff's  attorney,  on  stipulating,  should 
have  offered  to  pay  the  costs  accrued :  for  though 
the  defendant  have  no  witnesses,  yet  there  may  be 
the  costs  of  a  brief  for  trial  and  preparing  papers 
for  the  motion. 
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HE  plaintiff  had  noticed  this  cause  for  trial, 
J-  and  six  days  before  the  Circuit,  he  coun- 
termanded the  notice,  and  the  defendant's 
attorney  then  told  him  that  no  subpoenas  had 
been  issued,  because  his  client  told  him  he  had 
no  witnesses  to  *subpoena.  After  the  [*43O 
Circuit,  and  before  notice  of  a  motion  for 
judgment,  as  in  case  of  nonsuit,  the  plaint- 
iff's attorney  tendered  to  the  defendants  a 
stipulation  to  try  at  the  next  Circuit,  but  did 
not  offer  to  pay  any  costs.  And  now,  the  de- 
fendant moved  for  judgment,  as  in  case  of 
nonsuit,  which  motion  was  opposed  as  irreg- 
ular. 

Messrs.  Sherwoodaud  Parker,  for  the  plaintiff. 

Messrs.  Root  and  Hobbie,  for  the  defendant. 

Curia.  No  subpoenas  issued  and  no  wit- 
nesses to  subpoena,  do  not  necessarily  imply 
that  no  cost  had  accrued.  There  might  have 
been  the  costs  of  a  brief  for  the  trial  and  of 
preparing  papers  for  this  very  motion,  which 
should  have  been  tendered. 

SUTHERLAND,  J.,  dissented.  He  thought, 
that  under  the  circumstances,  the  party  apply- 
ing should  have  shown  affirmatively,  that 
costs  had,  in  fact,  accrued. 

Motion  granted. 


SMITH  &  REILAY  v.  HUDSON. 

Sale  of  Land  on  Fi.  Fa. — Amendment  of  Cer- 
tificate. 

Where  the  sheriff,  upon  a  ft.  fa.  sold  three  parcels 
of  land,  but  in  the  certificate  of  sale,  by  mistake, 
omitted  to  mention  one  of  these  parcels,  the  court 
ordered  him  to  amend  his  certificate,  according  to 
the  fact. 

THE  sheriff  of  Rensselaer,  under  a  fi.  fa. 
issued  in  this  cause,  had  sold  three  parcels 
of  land,  belonging  to  the  defendant,  to  Keilay, 
one  of  the  plaintiffs,  but  in  the  certificate  of 
sale  which  he  had  made  and  filed,  by  mistake, 
had  omitted  to  mention  one  of  these  parcels. 

The,  Court,  on  motion,  in  behalf  of  Reilay, 
ordered  the  sheriff  to  amend  his  certificate,  by 
inserting  therein,  that  he  had  also  sold  the  par- 
cel omitted. 

Rule  accordingly. 

Cited  in— 8  How.  Pr.,  8 ;  23  Cal.,  81. 
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Costs  in  Partition — Lien  on  Land,  How  Long. 

A  judgment  for  costs  in  partition,  is  within  the  1st 
proviso  of  the  1st  section  of  the  Act  Concerning 
Judgments  and  Executions,  and  is  a  lien  on  the  land 
for  10  years  only.  Where  a  defendant  in  partition 
made  a  written  agreement  to  sell  his  share  to  R,who 
had  notice  of  the  lien,  and  agreed  to  pay  the  costs  : 
and  R  afterwards  assigned  the  contract  to  another 
for  a  valuable  consideration,  without  notice  of  the 
lien,  no  execution  having  issued  within  10  years 
after  the  judgment,  it  was  held  that  the  assignee 
was  a  bona  fide  purchaser  and  protected  against  the 
judgment,  although  he  did  not  actually  get  a  deed 
from  the  defendant  until  after  execution  issued. 

Co  WEN  1. 
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APRIL  22,  1808,  a  judgment  and  partition 
was  perfected  and  docketed  in  this  cause, 
against  Vischer  and  two  others,  by  which  a 
part  of  certain  lands  were  adjudged  in  scveralty 
to  Vischer,  the  defendant,  and  two  others  and 
their  shares  of  the  costs  were  adjudged  to  the 
plaintiffs,  to  be  levied  and  made  of  their  shares 
of  the  lands  respectively.  In  May  or  June  last, 
with  Vischer's  consent,  aft.  fa.  issued  for  the 
costs,  upon  which  the  share  of  Vischer  was 
levied  upon  and  advertised  for  sale.  About 
the  time  of  the  partition  Vischer  contracted  in 
writing  and  for  a  valuable  consideration  to  sell 
his  share  to  one  Randall,  who  had  notice  of  the 
lien  and  agreed  to  pay  these  costs ;  in  1809 
Randall  assigned  this  contract  to  Rosevelt,  for 
a  valuable  consideration  paid.  In  August  last 
Vischer  conveyed  these  lands  to  Rosevelt. 

Mr.  Hopkins,  on  an  affidavit  of  Rosevelt  that 
nt  the  time  of  his  contract  with  Randall  and 
paying  the  consideration  therefor,  he  had  no 
notice  that  the  premises  were  subject  to  a  lien 
for  the  costs,  moved  to  set  aside  the  ft.  fa. 
on  the  ground  that  this  judgment  had  ceased 
to  be  a  lien  within  the  1st  proviso  of  the  1st  sec- 
tion of  the  Act  Concerning  Judgments  and 
Executions  (1  R.  L.,  500),  10  years  having 
elapsed  between  the  time  of  entering  judgment 
and  issuing  the  execution. 

Mr.  8.  S.  Lush,  contra,  insisted  that  the  exe- 
cution having  issued  before  the  conveyance, 
the  judgment  and  execution  at  that  time  being 
known  to  Rosevelt,  he  was  not  a  bonafide  pur- 
chaser within  the  Statute,  and  was,  therefore, 
not  protected  by  it. 

Per  Guriam.  The  lien  is  gone.  Rosevelt 
432*]purchased  for*a  valuable  consideration 
without  notice,  and  is  a  bonafide  purchaser, 
within  the  meaning  of  the  Act. 

Motion  granted. 

Cited  in-18  Wend.,  625 ;  1  Hill,  643. 


PRINGLE  v.  HUSE. 

Trial  of  Challenge  of  Juror  to  the  Favor — Evi- 
dence— Improper  Conduct  of  Clerk  in  Draw- 
ing Jury—  Withdrawal  of  Record  and  Refusal 
to  Proceed  to  Trial,  by  Plaintiff— Motion  for 
Nonsuit  Denied — Costs. 

On  the  trial  of  a  juror  upon  a  challenge  by  the 
plaintiff,  for  having  expressed  an  opinion  in  favor 
of  the  defendant,  the  juror  challenged  may  be 
called  as  a  witness  by  the  defendant. 

Where  it  appears  probable  that  the  plaintiff  can- 
not have  a  trial  by  an  impartial  jury,  he  may  refuse 
going  to  trial,  and  will  not,  for  that  cause,  be  non- 
suited. 

Thus,  if  in  the  course  of  drawing  a  jury  at  the 
Circuit,  he  discovers  that  the  box  haying  been  left 
open  by  the  clerk,  the  ballots  therein  have  been 
arranged  with  apparent  design  to  procure  the 
drawing  of  a  favorable  jury,  with  othc^r  suspicious 
circumstances,  he  may  withdraw  his  record,  and  on 
motion  for  judgment  as  in  case  of  nonsuit,  will  be 
excused  from  paying  costs. 

A  challenge  of  a  juror  for  having  given  an  opin- 
ion, is  a  principal  one,  and  should  be  tried  by  the 
court. 

It  is,  in  general,  highly  improper  for  jurors,  after 
they  are  summoned,  to  express  opinions  in  causes 
which  may  come  before  them. 

It  is  improper  for  the  clerk  of  the  Circuit  to  leave 
the  ballots  unrolled,  in  an  open  box,  or  to  draw 
them  in  this  situation. 

Citations— 9  Johns.,  260 ;  1  R.  L.,  331 ;  1  Archb., 
185;  Co.  Litt.,  158  h.;  1  Salk.,153. 

Co  WEN  1. 


THIS  cause  was  noticed  for  trial  at  the  last 
Otsego  Circuit,  and  Sept.  18  last,  was 
called  in  its  place  on  the  calendar  and  was 
moved  for  trial  on  the  morning  of  the  19th. 
The  plaintiff  challenged  the  first  juror  drawn, 
to  the  favor,  on  the  ground  that  he  had  ex- 
pressed an  opinion  in  the  cause  against  the 
plaintiff,  after  he  had  been  summoned  as  a 
juror.  Two  other  jurors  were  then  drawn, 
and  not  being  challenged,  they  sat  without 
objection  as  triors  of  the  challenge  to  the  first. 
Two  witnesses  were  sworn  and  examined  be- 
fore them  on  the  issue  upon  the  challenge.  One 
of  these  witnesses  was  the  juror  challenged, 
who  was  offered  by  the  defendant  and  objected 
to  by  the  plaintiff  as  incompetent,  but  the  ob- 
jection was  overruled  by  the  judge.  The 
plaintiff's  witness  proved  the  declaration  im- 
puted to  the  juror,  which  the  latter  denied, 
and  the  triors  found  him  free  from  all  bias, 
and  he  took  his  seat  in  the  box  with  the  other 
two  jurors.  When  the  clerk  began  to  draw 
the  jury  he  did  it  out  of  an  open  box,  and  drew 
the  first  juror  and  the  triors  out  of  the  box 
thus  open.  Just  before  the  decision  of  the 
triors  one  of  the  plaintiff's  counsel  looked  into 
the  box  and  stated  to  the  court,  as  was  the  fact, 
that  the  ballots  in  the  bottom  of  the  box  lay 
in  one  direction — that  8  or  9  ballots  not  folded 
nor  rolled  up,  but  *open  with  the  [*433 
writing  uppermost,  and  the  ballots  perfectly 
smooth,  lay  transversely  at  right  angles,  across 
the  ballots  at  the  bottom  of  the  box.  The  clerk 
admitted  this  to  be  the  state  of  the  box,  but 
denied  that  he  had  any  agency  in  so  arranging 
the  ballots.  The  plaintiff's  counsel  then  object- 
ed to  the  drawing  as  irregular — insisted  that 
the  box  should  be  closed,  and  the  ballots  rolled 
or  folded  up,  according  to  the  Statute,  and  he 
proposed  that  this  should  be  done  now,  and 
the  drawing  commence  anew.  This  was  ob- 
jected to  by  the  plaintiff's  counsel,  and  over- 
ruled by  the  judge.  The  plaintiffs  counsel 
then  declared  that  they  would  not  try  thecause. 
To  this  the  defendant's  counsel  objected,  stating 
that  the  two  jurors  who  had  been  drawn  and 
sworn  as  triors,  were  to  sit  as  jurors  on  the 
trial  of  the  cause,  and  therefore  two  jurors 
were  approved  of,  besides  the  one  who  had 
been  tried  and  pronounced  impartial.  This 
was  denied  by  the  plaintiff's  counsel,  who  con- 
tended that  taking  the  triors  from  the  jury  box 
did  not  make  them  jurors  for  the  trial  of  the 
cause.  But  without  this  question  being  decid- 
ed by  the  judge,  the  plaintiff's  counsel  finally 
declared  that  they  should  withdraw  the  record 
and  not  try  the  cause.  The  counsel  for  the  de- 
fendant objected  that  it  was  then  too  late  to  with- 
draw the  record,  and  that  they  must  submit  to 
a  nonsuit.  The  judge  said  this  was  not  a 
question  for  him  to  decide  ;  if  the  plaintiff's 
counsel  chose  not  to  try  his  cause,  he  could 
not  compel  him.  The  plaintiff's  counsel  then 
declared  that  they  should  not  try  the  cause, 
and  abandoned  it  ;  and  thus  the  cause  went 
off.  It  appeared  by  the  clerk's  certificate  that 
these  jurors  had  been  drawn  in  the  same  man- 
ner as  the  other  jurors,  during  the  Circuit. 

Mr.  H.  R.  Storrs,  upon  these  facts,  moved 
for  judgment  as  in  case  of  nonsuit. 

Mr.  E.  Williams,  contra.  As  this  is  our  first 
default  the  question  is  merely  one  of  stipula- 
tion and  costs.  These  are  resisted  on  two 
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grounds — irregularity  in  drawing  the  jurors, 
and  a  mistake  of  the  judge.  The  cause  would 
have  been  tried  had  we  not  been  prevented 
going  on  by  a  partial  jury  being  fixed  upon  us. 
This  was  owing  to  the  misconduct  of  the  clerk 
434*]  *\vhich  the  judge  did  not  correct.  The 
Statute  (1  II.  L,,  331,  sec.  20)  provides  that  the 
ballots  shall  be  rolled  up  as  near  of  one  size  as 
may  be,  by  direction  and  care  of  the  clerk, 
and  they  should  be  secured  in  a  box,  not  open 
and  accessible  to  the  parties  or  their  friends. 
We  are  entitled  to  a  fair  selection  by  lot. 

Again  ;  to  try  the  challenge,  triers  were 
drawn.  By  one  witness  we  prove  to  these  triors 
the  declaration  of  an  opinion  by  the  juror 
challenged,  after  he  had  been  summoned,  and 
knew  that  he  might  be  drawn  as  a  juror.  When 
we  had  done  this,  the  judge  suffered  the  defend- 
ant to  call  the  juror  challenged  to  prove  his 
own  competency  by  contradicting  our  witness. 
In  this  the  judge  erred.  Why  did  we  challenge 
the  juror  ?  On  account  of  his  being  biased 
against  us  ;  and  though  we  might  have  called 
him  as  a  witness,  the  opposite  party  could  not 
do  it.  It  is  said  in  Co.  Litt.,  158  b. :  "If  the 
cause  of  challenge  touch  the  dishonor  or  dis- 
credit of  the  juror,  he  shall  not  be  examined 
upon  his  oath,  to  inform  the  triors." 

To  the  same  effect  is  the  Anonymous  case  in 
1  Salk.,  153,  and  Bac.  Abr.,  Juries,  E,  12.  It 
is  the  same  of  a  juror  as  a  witness  ;  if  you 
prove  his  favor  aliunde,  he  cannot  be  called  to 
do  it  away.  So  of  a  witness,  as  to  interest. 
Both  cases  stand  upon  the  same  ground.  If 
the  judge  erred,  we  are  excused  ;  and  if  either 
error  prevented  a  fair  trial,  we  were  not  bound 
to  go  on. 

Mr.  Starrs,  in  reply.  The  objections  to  the 
motion  rest  the  rights  of  the  parties  on  the  de- 
cision of  the  judge,  which  cannot  be  ques- 
tioned in  this  way.  If  he  was  wrong,  the  ques- 
tion should  have  been  raised  on  motion  for  a 
new  trial  upon  a  case  made.  But  by  giving 
effect  to  these  objections,  the  order  of  proceed- 
ing is  inverted.  The  plaintiff  cannot  elect  not 
to  try  his  cause  at  all.  merely  because  the 
judge  errs  at  the  Circuit.  He  fell  into  the 
peril  of  this  motion  the  moment  he  withdrew 
his  record.  He  might  just  as  well  have  done 
this,  because  a  witness  was  improperly  ad- 
mitted to  testify  on  the  trial ;  and  by  listening 
to  such  objections,  every  motion  for  a  judg- 
ment as  in  case  of  nonsuit  will  lead  into  the 
435*]  *merits  of  the  cause.  Withdrawing 
the  record  is  a  voluntary  determination  not  to 
go  to  trial.  He  is  prevented  by  his  own  act — 
not  by  that  of  the  court. 

Curia,  per  SAVAGE,  Ch.  J.  The  Statute 
(1  R.  L.,  331)  directs  that  the  names  of  jurors 
shall  be  rolled  up  on  slips  of  paper  or  parch- 
ment, as  nearly  of  one  size  as  may  be,  and 
drawn  by  the  clerk  :  and  his  conduct  was 
certainly  very  reprehensible  in  keeping  the 
ballot  box  in  the  situation  described.  The 
challenge,  being  a  principal  one,  ought  regu- 
larly to  have  been  tried  by  the  court ;  but 
there  was  no  impropriety  in  swearing  the 
challenged  juror  as  a  witness.  (1  Archb.,  185.) 
The  cause  of  the  challenge  was  not  such  an 
one  as  went  to  his  dishonor  (Co.  Litt.,  158  b): 
for  nothing  appears  but  that  his  opinion  may 
have  been  given  as  an  arbitrator,  or  on  some 
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other  innocent  and  proper  occasion.  (1  Salk., 
158.)  Though  it  is,  in  general,  highly  im- 
proper for  jurors,  after  being  summoned,  to 
express  opinions  upon  causes  which  may  come 
before  them.  The  plaintiff  was  entitled  to  a 
jury  free  from  partiality  and  bias.  A  chal- 
lenge to  the  array  lies  for  default,  or  partiality 
in  the  clerk  (Gardner  v.  Turner,  9  Johns., 
260) ;  and  it  is,  undoubtedly,  good  cause,  if 
the  clerk  select  the  jury,  instead  of  drawing 
by  lot.  It  is  said,  in  Gardner  v.  Turner,  that 
if  the  triors  had  found  against  the  challenge, 
the  plaintiff  must  have  proceeded  in  the  cause, 
or  he  would  have  been  in  default.  The  re- 
mark was  obiter,  and  the  principle  of  that  case 
seems  to  be,  that  where  the  plaintiff  refuses 
to  try  his  cause,  where  he  has  good  reason  to 
believe  that  he  cannot  have  a  fair  trial,  by  an 
impartial  jury,  he  shall  not  be  nonsuited  for 
that  cause.  In  this  case,  though  the  triors 
decided  against  the  challenge,  they  did  so  on 
the  oath  of  the  challenged  juror,  contradicted 
by  an  indifferent  witness.  There  is  no  reason, 
under  the  circumstances,  to  suppose  the  chal- 
lenge was  made  for  the  purpose  of  delay  ;  but, 
on  the  contrary,  that  it  was  made  in  good 
faith  and  under  an  honest  impression  that  a 
fair  trial  could  not  be  had  by  that  jury.  The. 
motion  must  be  denied  ;  but,  *as  both  [*43O 
parties  have  come  here,  without  any  circum- 
stances of  unfairness  being  imputable  to  either, 
it  must  be  without  costs  on  either  side. 
Rule  accordingly. (a) 

Cited  in— 6  Cow.,  564 ;  7  Cow..  122,  722 :  4  Wend., 
243. 

(a)— When  a  full  jury  appear,  either  party  may 
challenge  them  for  cause,  as  well  the  talesmen  (1 
K.  L.,  330,  sec.  14)  as  the  jurors  originally  returned. 

Challenges  are  of  two  kinds— to  the  array,  or  to 
the  polls ;  and  each  of  these  are  again  subdivided 
into  principal  challenges,  and  challenges  to  the 
favor. 

To  the  array.  A  challenge  to  the  array,  is  an  ob- 
jection to  all  the  jurors  returned  by  the  sheriff, 
collectively  (Co.  Litt.,  156,  158) ;  not  for  any  defect 
in  them,  but  for  some  partiality  or  default  in  the 
sheriff,  or  his  under  officer,  who  arrayed  the  panel. 
3B1.  Com.,  £59;  2  Tidd.,  779;  9  Johns.,  261.  This  is 
the  English  definition,  where  the  panel  is  arrayed 
by  the  sheriff.  Since  our  Statute,  authorizing  the 
clerk  to  array  the  jury,  a  challenge  to  the  array 
also  lies,  for  partiality  or  default  in  the  clerk :  who, 
for  many  purposes,  is  substituted  for  the  sheriff, 
in  selecting  and  arraying  the  jury.  9  Johns.,  261. 
This  is  either  a  principal  challenge,  or  challenge  to 
the  favor. 

The  causes  of  principal  challenge  to  the  array  are 
such  as  the  following,  viz.:  that  the  officer  who 
makes  the  array  is  of  kindred  or  affinity  to  either 
party,  within  the  ninth  degree  (1  South.,  364)— that 
one  or  more  of  the  jury  are  returned  at  the  nomi- 
nation of  either  party— that  an  action  of  battery,  or 
other  action  implying  malice,  is  pending  at  the  suit 
of  either  party,  against  the  officer,  or  at  the  suit  of 
the  officer,  against  either  party — that  an  action  of 
debt  is  pending,  at  the  suit  of  the  party,  against  the 
officer,  but  not,  if  by  the  officer,  against  the  party— 
that  the  officer  holds  land  depending  upon  the  same 
title  with  that  in  litigation,  between  the  parties— 
that  the  officer  is  under  the  distress  of  either  party 
—that  the  officer  is  counsel,  attorney  (Cowp.,  112), 
officer,  servant,  or  gossip,  of  either  party,  or  is  an 
arbitrator,  in  the  same  matter,  and  has  treated 
thereof.  (Co.  Litt..  156)— that  the  clerk,  instead  of 
drawing  36,  drew  72  names,  put  them  in  a  list,  and 
selected  36  from  them.  9  Johns.,  260. 

The  causes  of  challenge,  to  the  array  for  favor, 
are  such  as  imply,  at  least,  a  probability  of  bias 
or  partiality  in  the  officer,  but  do  not  amount  to  a 
principal  challenge.  Thus,  that  the  plaintiff  or  de- 
fendant is  the  tenant  of  the  officer ;  or  that  the  son 
of  the  officer  has  married  the  daughter  of  the 
plaintiff  or  defendant,  or  the  like.  Co.  Litt.,  156. 
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437*]    *CLARK  v.  OSTRANDER. 

Judgment    in  Justice   Court— Settlement— Cer- 
tiorari. 

Paying  or  settling  a  judgment  before  a  justice, 
does  not  prevent  the  bringing  a  certiorari  to  reverse 
it ;  nor  supersede  one  already  brought. 

ON  certiorari  to  a  justice's  court.  Ostrander 
had  obtained  a  judgment  against  Clark, 
in  the  court  below,  Aug.  26,  1822,  for  $3  and 
438*]  the  costs,  in  trespass.  *In  Sept.  there- 
after he  employed  Mr.  Jenkim  to  bring  a  writ 
of  certiorari.  Shortly  after  this,  Clark  ob- 
439*]  tained  a  judgment  *before  another  jus- 
tice, against  Ostrander,  for  $21.30.  And  Oct. 
8,  1822,  the  parties  settled  their  accounts,  and 
44O*]  *set  off  the  small  against  the  large 
judgment.  This  was  done  in  consequence  of 
441*]  Ostrander's  declaring  to  Clark  that  *he 

What  is  said  above,  as  to  challenges  to  the  array, 
must,  perhaps,  be  understood  as  haying  reference 
only  to  common,  and  not  to  special  juries  (vide  1  R. 
L.,  333.  sec.  22),  for  it  seems  very  doubtful  if  the 
array,  in  special  jury  cases,  can  be  challenged.  2 
Str.,  1000;  1  Str.,  593;  2  Ld.  Haym.,  1364. 

To  the  polls.  A  challenge  to  the  polls  is  an  ex- 
ception to  one  or  more  of  the  jurors  who  have  ap- 
peared individually  :  and  this  is  either  a  principal 
challenge,  or  a  challenge  to  the  favor.  The  causes 
of  a  principal  challenge  to  the  polls  may  be  classed 
under  the  following  heads : 

1.  Challenge,  propter  honoris  respectum  (Co.  Litt., 
156 ;  2  Hawk.,  ch.  43,  sec.  11 ;  3  Bl.  Com.,  361),  is  in- 
applicable, as  depending  on  a  title   of  nobility. 
Comst.  U.  8.,  art.  1,  sec.  9,  pi.  7. 

2.  Prnpter  defcctum,  that  the  juror  is  not  qualified 
to  serve  upon  a  jury.    Thus,  that  he  has  not  suf- 
ficient freehold,  or  other  property  (1  R.  L.,  327,  sec. 
9;  Co.  Litt.,  156),  excepting,  of  course,  where  the 
jury  are  de  medietate  linguce  (1  R.  L.,  327,  sec.  9)— 
that  he  is  within  the  age  of  21  (Co.  Litt.,  157 ;  1  R. 
L.,  327),  or  above  the  age  of  60  (1  R.  L.,  327),  or  that 
he  is  an  idiot  or  lunatic.     Gilb.  C.  B.,  95.    So,  if  a 
woman  be  impaneled,  she  may  be  challenged  prop- 
ter  defectum  nexus  (3  Bl.  Com.,  362),  unless  impaneled 
on  the  writ  de  venire  inspiciendo.    See  Cro.  Bliz.,  566. 
That  the  juror  is  an  alien  (6  Johns.,  332 ;  4  Ball.,  353), 
or  that  he  is  a  slave,  or  not  a  resident  of  the  coun- 
ty.   Co.  Litt.,  156  b ;  Boote,  157. 

But  a  matter  which  merely  exempts  a  man  from 
serving  on  a  jury,  and  does  not  incapacitate  him, 
can  never  be  a  cause  of  challenge.  An  instance  of 
these  exempt  is  in  1  R.  L.,  335,  sec.  28.  And  it  is 
said  in  Hawk.,  ch.  43,  sec.  26,  that  if  a  person  thus 
exempted  be  summond  and  appear,  he  cannot  ex- 
cuse himself  from  serving  on  a  jury,  if  there  he  not 
a  sufficient  number  of  jurors  without  him.  He  in- 
stances old  age,  &c.,  under  the  Stat.  of  Westm.,  2, 
ch.  38. 

If  a  juror  be  erroneously  named  in  the  distrlngoK, 
panel,  &c.,  and  sworn  by  such  wrong  name,  if  the 
error  be  in  the  Christian  name  it  amounts  only  to  a 
matter  of  challenge,  and  cannot  be  objected  after 
verdict.  Willes,  488 ;  12  East,  230  «;  2  Burn.,  J.,  a=>6. 
If  the  surname  (particularly  where  the  person  serv- 
ing is  not  the  same  that  was  intended  to  be  sum- 
moned), the  court  have,  in  such  a  case,  set  the  ver- 
dict aside.  Willes,  484 ;  Barnes,  453 ;  6  Taunt.,  460  ; 
Barnes,  455.  But  see  12  East,  229,  where  the  court 
held  it  was  discretionary  with  them  to  grant  a  new 
trial,  in  such  a  case,  or  not ;  and  that  they  would 
not  do  so,  unless  the  mistake,  as  to  the  juror,  had 
been  productive  of  some  injustice. 

3.  Challenge  propter  affectum,  by  reason  of  some 
supposed  bias  or  partiality.    Thus,  that  the  juror  is 
of  kin  to  either  party,  within  the  9th  degree  (Finch 
L,,  401 ;  3  Bl.  Com.,  363);  or,  according  to  Ld.  Coke, 
however  remote  the  kindred  (Co.  Litt.,  157)— that 
there  is  an  affinity  or  alliance,  by  marriage,  between 
the  juror  and  one  of  the  parties,  if  such  affinity 
continue,  or  there  be  issue  of  the  marriage  alive  ; 
for  otherwise  it  would  be  but  a  challenge  to  the 
favor  (Co.  Litt.,  157)— that  the  juror  is  godfather  to 
the   partv's  child,  or  the   party   godfather  to  the 
juror's  child  -that  the  juror  has  land  which  depends 
upon  the  same  title  as  the  land  in  question  ;  or,  in 
a  cause  whore  the  parson  of  the  parish  is  a  party, 
and  the  right  to  the  church  comes  in  debate,  that 

Co  WEN  1. 


should  give  security  and  take  out  the  execu- 
tion, notwithstanding  the  certiorari  which  had 
been  brought.  The  *cause  upon  the  [*442 
certiorari  had  since  proceeded,  and  an  assign- 
ment of  errors  hud  been  filed  and  served.  And 
now,  on  the  above  facts, 

Mr.  M'Kittnock,  for  the  defendant,  moved  to 
set  aside  the  certiorari,  and  all  subsequent  pro- 
ceedings. 

Mr.  L.  Jenkins,  contra. 

Curia.  The  settlement  and  set  off  of  the 
judgment,  does  not  supersede  the  certiorari. 
The  defendant,  in  the  small  judgment,  did  no 
more  than  he  might  have  been  compelled  to 
do  by  execution.  He  paid  it,, but  this  will  not 
prevent  a  certiorari. 

Motion  denied. 

Cited  in— 1  Den..  305 ;  4  Den..  22 :  18  Mo.,  342. 

the  juror  is  a  parishioner  is  a  good  cause  of  chal- 
lenge ;  and  so  in  all  other  cases  where  the  juror  has 
an  interest  in  the  action,  direct  or  collateral— (see 
Burr.,  1847:  2  Johns.,  194;  Stat..  sess.  43,  ch.  37,  sec.  3; 
5  Mass.,  90 ;  2  South  .  686)— that  the  juror  has  before 
given  a  verdict  in  the  same  cause,  or  upon  the  same 
title  or  matter,  though  between  other  parties— that 
he  was  chosen  arbitrator  in  the  fame  cause,  by  one 
of  the  parties,  and  has  entered  upon  an  examina- 
tion of  it ;  but  otherwise  if  he  were  chosen  indiffer- 
ently by  both  parties— that  he  is  counselor,  servant, 
or  of  fee  of  either  party  (Co.  Litt.,  157)— that  he  is 
tenant  of  either  party  (Gilb.  C.  B..  95) -that  he  is  of 
the  same  society  or  corporation  with  either  party 
(3  Bl.  Com.,  363)  -but  that  he  is  his  fellow  servant  is 
but  a  challenge  to  the  favor  (Co.  Litt.,  157)— that  he 
has  taken  information  of  the  case  before  he  is 
sworn  (2  Hale,  306)— that  he  has  declared  his  opinion 
of  the  case  beforehand  (2  Hawk.,  ch.  43,  sec.  28;  1 
Johns.,  316);  but  not  where  he  merely  expresses  a 
conditional  opinion,  thus :  "  If  the  reports  of  the 
neighbors  be  correct,  the  defendant  is  wrong,  and 
the  plaintiff  is  right"  (8  Johns.,  445:  1  Ch.  Rec.,  24, 
S.  P.;  6  C.  H.  Rec.,  71,  S.  P.)-that  since  he  has  been 
returned,  he  has  eaten  or  drunk  at  the  expense  of 
one  of  the  parties  (Co.  Litt.,  157);  but  that  one  of  the 
parties  has  been  lately  entertained  at  the  juror's 
house,  is  only  matter  of  challenge  to  the  favor  (3 
Salk.,  81)— that  one  of  the  parties  has  labored  the 
juror,  and  given  him  money  or  other  thing  for 
giving  his  verdict;  but  if  the  party  only  labor  the 
jury  to  appear,  and  act  conscientiously,  it  is  no  mat- 
ter of  challenge  whatever— that  an  action,  implying 
malice  or  displeasure,  is  pending  between  the  juror 
and  one  of  the  parties;  but  if  not  implying  malice 
or  displeasure,  it  is  but  matter  of  challenge  to  the 
favor.  Co.  Litt.,  157. 

4.  Challenge  propter  delictum  ;  when  for  some  act 
of  the  juror,  he  has  ceased  to  be,  in  consideration 
of  law,  prohux  et  legalin  liomn.  Thus,  that  ho  has 
been  convicted  of  treason,  felony,  perjury,  conspir- 
acy, forgery,  &c.— that  he  has  received  judgment  of 
the  pillory  or  other  infamous  corporal  punishment, 
for  any  infamous  crime— that  he  is  outlawed  upon 
criminal  process  (Co.  Litt.,  158);  but  it  is  doubted 
whether  outlawry  in  a  personal  action  disqualifies 
a  man  from  being  a  iuror.  See  Cro.  Car.,  135;  W. 
Jones,  198  :  Ley,  81. 

The  challenge  to  the  polls  for  favor,  is  of  the  same 
nature  with  the  principal  challenge  pnrpteraffectiim 
but  of  an  inferor  degree.  The  general  rule  of  law 
is,  that  the  juror  shall  be  indifferent;  and  if  it 
appear  probable  that  he  is  not  so,  this  may  be  made 
the  subject  of  challenge,  either  principal  or  to  the 
favor,  according  to  the  degree  of  probability  of  his 
being  biased.  The  cause  of  principal  challenge  to 
the  polls,  we  have  seen,  is  such  matter  as  carries 
with  it,  prima  facie,  evident  marks  of  suspicion, 
either  of  malice  or  favor.  But  when,  from  circum- 
stances, it  appears  probable  that  a  juror  may  be 
biased  in  favor  of.  or  against  either  party,  an<i  yet 
such  circumstances  do  not  amount  to  matter  fora 
principal  challenge,  it  may  then  be  made  a  chal- 
lenge to  the  favor.  The  effect  of  these  two  species 
of  challenge  is  the  same:  the  only  difference  be- 
tween them,  is  in  the  mode  of  trying  them.  1  Arch., 
183 :  Co.  Litt..  158  a;  2  Cai.,  138.  If  a  juror  declare  on 
oath  to  the  triors,  that  the  testimony  being  equal, 
he  should  find  a  verdict  for  the  plaintiff,  he  should 
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THE    SHERIFF  OF   THE  COUNTY    OF 
ONONDAGA. 

Sale  of  land  on  Execution — Redemption — Time 
for— Rights  of  Defendant  and  his  Grantees — 
Rights  of  Creditors — Assignee  of  Judgment— 
Purchase  of  Senior  Judgment  by  Junior  Judg- 
ment Creditor,  an  Attorney,  not  within  Act  to 
Prevent  Abuses  in  the  Practice  of  the  Law — 
What  Evidence  Judgment  Creditor  must  Pro- 
duce to  Sheriff  on  Application  to  Redeem. 

Neither  the  defendant,  nor  his  grantee,  can  re- 
deem land  sold  upon  execution,  pursuant  to  the  Act 
in  addition  to  the  Act  Concerning-  Judgments  and 
Executions,  after  one  year  from  the  time  of  the 
sale.  But  within  that  time,  he  or  his  grantee,  have 
the  exclusive  right  of  redemption. 

The  right  of  creditors  to  redeem,  does  not  attach 
till  after  the  year  has  elapsed ;  from  which  time,  for 
three  months,  they  have  the  exclusive  right  of  re- 
deeming. 

The  defendant,  or  his  grantee,  redeeming,  are  in 
no  case  bound  to  pay  more  than  the  money  bid  at 
the  original  purchase,  with  ten  per  cent,  interest. 

An  assignee  of  a  judgment  is  a  judgment  creditor, 
within  the  meaning  of  the  Act,  and  may  redeem ; 
and  this,  though  he  purchase  the  judgment  after  the 
sale  of  the  land  by  the  sheriff. 

A  judgment,  obtained  at  any  time  within  15 
months  after  the  sale,  is  alien,  and  entities  the  cred- 
itor therein  to  redeem.  And  though  the  judgment 
be  confessed  voluntarily,  with  a  stipulation  to  stay 
execution  thereon  for  a  year,  yet  this  does  not 
preclude  the  creditor  therein  from  redeeming  im- 
mediately. 

The  purchase  of  a  senior  judgment  by  a  junior 
judgment  creditor  who  is  an  attorney  at  law,  made 
for  the  mere  purpose  of  securing  the  younger  debt, 
is  not  void  within  the  Statute  to  Prevent  Abuses  in 
the  Practice  of  the  Law  (sess.  41,  ch.  259).  Nor  is  it 

be  rejected.  7  Cr.,  291.  And  in  an  action  by  a  bank, 
the  juror  stating  that  he  was  the  indorser  of  a  note 
to  the  bank ,  was  found  by  the  triors  not  indifferent : 
and  this  was  holden  well.  19  Johns.,  115.  That  he 
was  a  stockholder  in  the  bank,  would  of  course,  be 
a  good  objection.  6  C.  H.  Rec.,  69.  If  the  triors  are 
in  doubt  whether  the  juror  is  indifferent,  they 
should  find  him  not  indifferent.  4  C.  H.  Kec.,  81. 

When  and  how  made.  No  challenge,  either  to  the 
array  or  to  the  polls,  can  be  made,  before  a  full 
jury  have  appeared.  2  Hawk.,  ch.  43,  sec.  1.  It  is 
immaterial,  which  party  challenges  first;  but  the 
party  who  first  begins  to  challenge,  must  finish  all 
his  challenges  before  the  other  begins :  otherwise, 
he  is  precluded  from  making  any  further  chal- 
lenges. Also,  the  challenges  of  the  party  who  chal- 
lenged first,  shall  be  first  tried.  Tr.  per  Pate,  144. 

The  challenge  to  the  array  must  be  in  writing.  It 
may  be  in  this  form :  "  And  now  at  this  day,  to 

wit :  on come  as  well  the  aforesaid  J.  S.,  as  the 

aforesaid  J.  N.,  by  their  respective  attorneys,  and 
the  jurors  of  the  jury,  impaneled,  being  summoned, 
also  come;  and  hereupon  the  said  J.  N.  challeugeth 
the  array  of  the  said  panel ;  because  he  saith  that 
[here  set  forth  the  matter  of  challenge,  with  cer- 
tainty and  precision],  and  this  he  is  readv  to  verify. 
Wherefore  he  prayeth  judgment,  and  that  the  said 
panel  may  be  quashed."  See  the  form  of  a  chal- 
lenge to  the  array  that  the  jury  were  returned  at 
the  instance  of  the  party  (2  Burn.,  J.,  868)— that  the 
sheriff  is  of  kin  to  one  of  the  parties  (Id.)— that  the 
sheriff  is  an  alderman,  and  interested  in  the  event 
of  the  trial  (Cr.  Cir.  Comp.,  105)— that  the  sheriff  is  a 
citizen  and  freeman,  and  has  paid  a  sum  of  money 
towards  defraying  the  expenses  of  the  suit  (and  see 
a  counterplea  to  this  last  challenge,  and  a  demurrer 
to  the  counterplea.  Id.  See,  also,  Tr.  per  Pals,  159 
—184;  10  Wentw.,  474:  2  Rich.  Pr.  C.  B.,180;  Lill. 
Ent.,  472.)  Mr.  Wooddeson,  the  late  Vinerian  Pro- 
fessor, has  furnished  the  form  of  a  challenge  to  the 
array,  a  demurrer,  and  judgment  thereupon,  and  a 
principal  challenge  to  the  polls  ore  tenus,  and  a 
judgment  thereupon,  with  some  other  useful  par- 
ticulars in  relation  to  these  challenges,  which  are 
mentioned  in  Hesketh  v.  Braddock,  Burr.,  1847. 
See  3  Wood.  Lee.,  347,  n.  i. 
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forbidden  by  that  Statute,  which  is  penal,  and  ought 
not  to  be  extended  by  construction. 

A  judgment  creditor,  coming  to  the  sheriff  to  re- 
deem, pursuant  to  the  Act,  may  produce  an  exem- 
plification of  his  judgment,  or  a  certificate  thereof 
from  the  clerk,  either  of  which  will  be  sufficient 
evidence  to  the  sheriff,  that  he  is  entitled  to  redeem : 
if  he  be  an  asignee,  it  is  proper  that  he  should  also 
give  notice  to  the  sheriff  of  the  assignment. 

Citations— Act,  sess.  41,  ch.  259,  sees.  2, 3  ;  Act,  sess. 
36,  ch.  48,  sec.  7. 

IN  Jan.,  1817,  a  judgment  for  $260  was 
docketed  in  the  Onondaga  C.  P.,  in  favor 
of  Schuyler  Van  Rensselaer,  against  Lester 
Dady.  A  fi.  fa.  was  issued  thereon,  under 
which  the  sheriff  of  Onondaga,  Apr.  11,  1822, 
sold  the  right  and  title  of  Dady,  to  about  70 
acres  of  land  in  Fabius,  in  that  county,  to 
Sanders  Van  Rensselaer,  an  attorney  at  law, 
for -$152. 90,  who  paid  his  bid,  and  a  certificate 
of  sale  was  made  and  filed  pursuant  to  law. 
Neither  the  defendant,  nor  any  one  claiming 
under  him,  redeemed  or  offered  to  redeem  the 
land  so  sold,  within  one  year  after  the  sale  ; 
but  July  1,  1823.  Victory  Birdseye,  by  virtue 
of  a  judgment  before  a  justice  of  the  peace, 
which  was  filed  and  docketed  in  the  Onondaga 
clerk's  office,  in  the  month  of  Mar.,  1822,  paid 
to  the  sheriff,  the  amount  bid  by  Sanders  Van 
Rensselaer,  with  the  ten  per  cent  interest 
thereon,  and  claimed  the  right  of  redeeming 
the  land  as  judgment  creditor  of  Dady.  Sand- 
ers Van  Rensselaer,  July  7,  1823,  received  of 
the  sheriff  the  amount  thus  paid  by  Birdseye 
and,  on  the  same  day,  repaid  to  the  sheriff  the 
same  sum  with  the  interest  thereon,  and  also 
the  amount  of  Birdseye's  judgment,  with  the 
interest  thereon,  and  at  the  same  time  pro- 
duced and  left  with  the  *sheriff  an  [*444 

|     Mr.  Wooddeson's   note  is  thus:  "As  Sir  James 

Burrow  has  not  given  the  record  at  length,  I  have 

set  down  the  form  of  these  challenges  (which  is  not 

;  of  every  day's  experience),  from  my  MS.  precedents 

"  And  hereupon  the  said  S.  B.  prayeth  judgment 

of  the  panel  aforesaid,  because  he  says  that  the  said 
panel  was  arrayed  and  made  by  J.  C.  and  J.  D., 
sheriffs  of  the  said  City  of  Chester :  and  that  the  said 
J.  C-  and  J.  D.  were,  at  the  time  of  the  making  of 
the  panel  aforesaid,  and  continually  from  thence- 
forth hitherto  have  been  and  still  are  citizens  and 
freeman  of  the  said  City  of  Chester ;  and  this  the 
said  S.  B.  is  ready  to  verify.  Wherefore  he  prays 
judgment,  and  that  the  panel  aforesaid  may  be 
quashed.  And  the  said  P.  E.  and  H.  H.  say,  that  the 
matter  in  the  aforesaid  challenge  to  the  array  of 
the  said  panel  contained,  is  not  sufficient,  in  law,  to 
quash  the  array  of  the  said  panel ;  and  this  they  are 
ready  to  verify.  Wherefore  they  pray  judgment, 
and  that  the  array  of  the  said  panel  may  be  allowed 
by  the  court  here.  And  the  said  S.  saith,  for  that  he 
hath  above  alleged  a  sufficient  challenge  to  quash 
the  array  of  the  panel  aforesaid,  which  he  is  ready 
to  verify,  which  said  challeiige  the  said  P.  and  H.  do 
not,  nor  doth  either  of  them  deny,  nor  to  the  same 
in  anywise  answer,  but  do,  and  each  of  them  doth 
altogether  refuse  to  admit  that  averment,  he  the 
said  S.  prays  judgment,  and  that  the  array  of  that 
panel  may  be  quashed.  And  hereupon  it  is  judi- 
cially taken  notice  of  by  the  said  court  here,  and  is 
known  to  the  same  court,  that  by  the  custom  and 
,  constitution  thereof,  and  of  the  city  aforesaid,  no 
|  person  or  persons  can  or  ought  to  array  the  panel 
of  any  jury  within  the  jurisdiction  of  the  said  court, 
or  in  any  civil  suit  within  the  same  city,  other  than 
the  sheriffs  of  the  same  city,  for<he  time  being,  or 
one  of  them,  or  (by  reason  of  any  default  in  the  said 
sheriffs)  the  coroners  of  the  said  city,  for  the  time 
being,  or  one  of  them ;  and  that,  by  the  custom  of 
the  said  city,  from  time  immemorial,  no  person  or 
i  persons  <  an  or  ought  to  be  sheriffs  or  coroners,  of 
!  or  within  the  said  city,  but  citizens  and  freemen  of 
j  the  same  city.  And  now  all  and  singular  the  mat- 
j  ters  aforesaid,  whereof  the  said  parties  have  above 
'  put  themselves  upon  the  judgment  of  the  said 
i  court  here,  having  been  seen,  and  fully  understood* 
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exemplification  of  the  record  of  a  judgment  in 
his  own  favor,  against  Dady,  for  $626,  dock- 
eted in  Apr.,  1823,  more  than  a  year  after  the 
sale,  and  also  a  certificate,  from  the  clerk  of 
the  Supreme  Court,  of  another  judgment,  in 
favor  of  Stebbins  &  Hekok,  against  Dady,  for 
about  $150,  docketed  in  July.  1817,  which  had 
been  assigned  to  Sanders  Van  Rensselaer,  after 
the  sale.  July  10,  1823,  Birdseye  received 
from  the  sheriff  the  amount  last  paid  by  Sand- 
ers Van  Rensselaer,  and  immediately  there- 
after paid  back  to  the  sheriff  the  amount  of 
the  bid  paid  him  by  Sanders  Van  Rensselaer, 
with  the  10  per  cent,  interest  thereon,  and 
claimed  that  he  (Birdseye)  had  received  from 
Dady,  July  7,  Ib23,  a  deed  of  the  land  sold  ; 
and  at  the  same  time,  produced  a  power  of 
attorney  from  Dady,  dated  July  7,  1823, 
whereby  Dady  authorized  him,  in  his  name, 
to  redeem  the  land  so  sold.  This  power  was 
acknowledged  before  a  commissioner  and  left 
with  the  sheriff.  July  12,  1823,  Sanders  Van 
Rensselaer  demanded  a  deed  of  the  sheriff, 
which  he  refused  to  execute,  on  the  ground 
that  Birdseye,  by  virtue  of  the  power  from 
Dady.  had  two  idays  before  paid  to  him  the 
amount  bid  by  Van  Rensselaer,  together  with 
the  10  per  cent,  addition  thereon  ;  and  that  the 
defendant,  or  his  grantee,  had  a  right,  under 
the  Act,  to  redeem,  at  any  time  before  the  ex- 
piration of  15  months  from  and  after  the  sale. 
The  judgment  entered  in  Apr.,  1823,  against 
Dady,  in  favor  of  Sanders  Van  Rensselaer, 
was *by  confession,  on  which  about  $300  was 
due  At  the  time  of  entering  this  judgment, 
Sanders  Van  Rensselaer  stipulated  with  the 
defendant  to  stay  execution  thereon,  for  one 

by  the  same  court,  it  appeareth  to  the  same  court 
here,  that  the  matter  contained  in  the  aforesaid 
challenge  to  the  array  of  the  said  panel,  is  not  suffi- 
cient in  law  to  quash  the  said  array  of  the  panel 
aforesaid.  Therefore,  it  is  considered,  by  the  said 
court  here,  that  the  said  challenge  of  the  aforesaid 
S.  to  the  said  array  of  the  said  panel  be  disallowed ; 
and  that  the  said  panel  of  the  aforesaid  jury,  so 
arrayed  as  aforesaid,  be  allowed  and  taken.'  And 
hereupon  the  said  S.  B.  ore  temis  in  open  court  chal- 
lengeth  the  polls,  because  he  says,  that  the  jurors 
above  named,  are  citizens  and  freemen,  and  each  of 
them  is  a  citizen  and  freeman  of  the  said  City  of 
Chester.  Which  said  challenge  by  the  court  here  is 
disallowed.  And  hereupon  the  said  jurors,"  &c. 

N.  B.  This  challenge  ore  tenut*  was  omitted  in  the 
first  engrossment  of  this  record ;  and  which  the 
defendant  alleged  diminution ;  and  this  challenge 
ore  tenus  was  then  inserted,  &c.,  by  rule." 

The  challenge  to  the  polls  is  made  ore  tenu*;  and 
it  is  not  in  general  required  that  the  party  challeng- 
ing shall  immediately  declare  his  cause  of  challenge, 
unless  there  be  not  a  sufficient  number  of  jurors 
remaining  on  the  panel,  or  that  the  other  side  chal- 
lenge touts  porovail.  Tr.  per  Pals,  143;  4  C.  H.  Hec., 
81.  But  if  the  juror  were  formerly  sworn  in  the 
same  cause,  and  be  now  challenged  (in  which  case 
the  cause  of  challenge  must  have  arisen  since  the 
juror  was  before  sworn);  or,  if  after  a  challenge  to 
the  array  is  tried  and  overruled,  the  party  challenge 
the  polls,  he  must  declare  his  cause  of  challenge 
presently.  Co.  Litt.,  158.  If  a  juror  be  challenged, 
and  the  challenge  tried  and  overruled,  he  may  still 
be  challenged  by  the  opposite  party.  Co.  Litt., 
158. 

How  tried.  As  to  challenges  to  the  array,  it  lies 
entirely  in  the  discretion  of  the  court,  how  they 
shall  be  tried.  Sometimes  thev  are  tried  by  two  of 
the  coroners;  sometimes  by  two  of  the  jury.  2  Hale, 
275.  But  see  1  South.,  364.  Perhaps  any  two  indi- 
viduals may  be  named  by  the  court.  9  Johns.,  261. 
If  the  challenge,  however,  be  a  principal  challenge, 
it  may  be  tried  by  the  court  itself,  without  the  aid 
or  intervention  of  triors.  1  Arch.,  184 ;  1  South., 
364.  If  the  facts  are  admitted,  but  are  deemed 
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year,  and  if  certain  conditions  were  complied 
with,  then  for  a  still  longer  time. 

The  question  upon  this  case  was,  whether 
the  defendant,  or  his  grantee,  had  a  right  to 
redeem,  after  the  expiration  of  one  year  from 
the  time  of  the  sale  ;  or  whether  under  the 
circumstances  of  this  case,  the  sheriff  wa» 
bound  to  convey  to  Sanders  Van  Rensselaer. 

Mr.  N.  P.  Randall,  on  the  above  facts, 
moved  for  a  mandamus  to  the  sheriff  of  Onon- 
daga,  commanding  him  to  convey  to  Sander* 
*Vau  Reusselaer.  He  said  the  question  [*445 
related  wholly  to  Dady's  right  to  redeem  after 
the  year.  There  is  no  dispute  as  to  the  amount 
tendered.  The  2d  section  of  the  Act  (sess.  43, 
ch.  184)  confines  the  right  of  the  defendant  to- 
one  year.  The  3d  section  gives  15  months  to 
the  judgment  creditor.  True,  it  is  also  pro- 
vided by  this  section,  that  the  defendant  shall, 
in  all  cases,  be  entitled  to  redeem  the  lands  in 
preference  to  any  creditor  ;  but  this  clause, 
when  taken  in  connection  with  the  previous 
provisions  to  which  I  have  adverted,  means  to 
confine  the  exercise  of  the  right,  by  the  de- 
fendant, or  his  grantee,  to  the  year.  This  hav- 
ing expired,  the  junior  creditor  has  a  right  to 
redeem,  which  is  indefeasible  by  any  act  of  the 
debtor.  Sanders  Van  Rensselaer  purchased  ; 
Birdseye  waited  till  the  expiration  of  the  year, 
and  then  redeemed  as  a  junior  creditor,  and 
Sanders  Van  Rensselaer,  a  still  younger  cred- 
itor, redeemed  from  him  in  turn.  According 
to  the  case  of  Bissell  v.  Payn,  20  Johns.,  3,  the 
sale  and  certificate  created  a  mere  lien  upon 
the  land  ;  and  hence,  though  Van  Rensselaer's 
judgment  was  not  obtained  till  after  the  sale, 
it  is  equally  a  lien  as  if  obtained  before  and  he 

insufficient,  the  court  adjudges  on  them,  and  either 
quashes  the  array,  or  overrules  the  challenge. 

If  the  array  be  quashed  as  to  the  sheriff,  a  new 
venire  shall  be  awarded  to  the  coroner ;  if  quashed 
as  to  the  coroner,  then  the  venire  is  awarded  to  per- 
sons appointed  by  the  court  for  that  particular  pur- 
pose, called  elisors  (see  ante,  32),  to  whose  array  no 
challenge  is  allowed.  Co.  Litt.,  158.  If  the  array 
be  not  quashed,  the  party  may  then  make  his  chal- 
lenges to  the  polls  (1  Arch.,  184).  as  was  done  in  Hes- 
keth  v.  Braddock  (Burr.,  1847),  and  in  Wooddeson's 
precedent  given  in  his  note. 

A  principal  challenge  to  the  polls,  is  tried  by  the 
court  without  the  aid  or  intervention  of  triors. 

If  the  challenge  to  the  polls  be  to  the  favor,  it  is 
thus  tried:  If  two  jurors  have  been  already  called, 
and  take  the  box  without  challenge,  they  shall  try 
the  challenge ;  if  not,  the  court  appoint  two  indif- 
ferent persons  to  try  it,  and  who  are  thence  named 
triors.  If  the  triors  try  one  juror,  and  he  is  found 
indifferent,  he  and  the  two  triors  shall  try  the  next. 
Co.  Litt.,  158  ;  1  South.,  712 ;  1  C.  H.  Rec.,  185 ;  4  Id., 
81.  The  following  oath  is  previously  administered 
to  those  who  try  the  challenge :  "  You  shall  well 
and  truly  try  whether  J.  S.  (the  juror  challenged) 
stands  indifferent  between  the  parties  to  this  issue; 
so  help  you  God."  See  the  form  in  a  criminal  case. 
1  C.  H.  Rec.,  185 ;  1  Salk.,  152.  More  than  two  triors 
or  two  jurors,  cannot  be  sworn  to  try  a  challenge, 
except  in  the  single  ,case  before  mentioned.  1 
South.,  72. 

The  juror  himself  may  be  examined  as  to  the  mat- 
ter of  challenge,  provided  it  do  not  tend  to  his  dis- 
honor or  discredit.  Co.  Litt.,  158 ;  1  Salk.,  153 ;  19 
Johns.,  115. 

The  causes  of  favor  are  infinite,  and  with  regard 
to  all  cases  of  challenges  to  the  favor,  in  the  em- 
phatic language  of  Lord  Coke:  "  The  rule  of  law  is, 
that  the  juror  must  stand  indifferent,  as  he  stands 
unsworn." 

One  called  as  a  juror  on  a  trial  for  murder,  offered 
an  excuse,  that  though  not  a  Quaker,  he  had  deter- 
mined never  to  consent  to  a  verdict  of  guilty,  which 
involved  the  life  of  an  individual .  He  was  challenged 
to  the  favor,  by  the  Dist.  Atty,  tried  and  found  not 
indifferent.  1  C.  H.  Rec.,  185-6. 
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had  a  right  to  redeem.  The  title  had  not  passed 
from  the  debtor. 

But  it  will  be  said  that  Sanders  Van  Rensse- 
laer, being  an  attorney  at  law,  had  no  right  to 
purchase  the  judgment  in  favor  of  Stebbens& 
Hekok— that  it  is  a  chose  in  action,  and  there 
tore  his  purchase,  being  contrary  to  the  Act  to 
Prevent  Abuses  in  the  Practice  of  the  Law 
<ses8.  41,  ch.  259),  is  void.  But  this  Statute 
extends  to  those  purchases  only,  which  are 
made  with  a  view  to  prosecute.  It  does  not 
declare  the  assignment  void  to  all  intents,  but 
qualifiedly  so  for  the  purpose  of  a  nonsuit 
upon  the  trial.  Even  if  it  is  a  violation  of  the 
Statute,  it  is  not  void.  The  attorney  may,  if 
lie  chooses,  buy  the  security,  and  submit  to 
the  penalty,  but  it  remains  valid  and  operative 
in  his  hands,  notwithstanding. 

Mr.  Birdseye,  contra.  To  succeed  in  his 
motion,  Mr.  Van  Rensselaer  must  show,  not 
merely  that  the  defendant  has  failed  to  redeem 
in  time,  but  that  he  (V.)  has  the  right  to  a  deed 
as  a  junior  creditor.  It  will  not  be  contended 
446*]  *that  he  is  entitled  to  a  deed  as  pur- 
chaser at  the  sale.  The  money  which  he  paid 
in  that  capacity,  has  been  refunded,  and  his 
claim  as  creditor  must  rest  upon  the  judgment 
of  Hekok  &  Stebbius,  for  it  is  clear  that  his 
own  judgment  is  not  a  lien. 

1.  As  to  his  right  under  the  judgment  of 
Hekok  &  Stebbins ;  he  produced  no  evidence 
whatever  to  the  sheriff,  showing  that  he  had 
any  right  as  an  assignee.  The  sheriff  was  not 
bound  to  take  his  word.  The  Statute  makes 
no  provision  for  redemption  by  assignees  of  the 
judgment  creditor.  The  2d  section  provides 
merely,  that  the  defendant,  his  heirs,  &c..  or 
grantees  may  redeem,  and  the  3d  section  gives 
the  same  right  to  the  junior  creditor.  By  a 
subsequent  part  of  the  same  clause,  it  is  ex- 
tended to  his  executors  and  administrators. 
Expresido  unius  est  exclusio  alterius.  It  is  not 
conferred  either  on  heirs  or  assignees.  These, 
doubtless,  were  purposely  omitted  in  the  Act. 
Had  they  been  intended,  the  Legislature  would 
have  provided  some  mode  for  recording  and 
giving  notice  of  the  assignment.  If  an  assignee 
may  redeem  in  that  capacity,  when  a  creditor 
still  younger  comes  to  redeem  of  him,  he  is, 
like  a  creditor,  to  be  paid  his  full  judgment ; 
but  how  is  the  former  to  know  where  he  must 
apply  to  redeem,  or  how  much  he  is  to  pay  ? 
The  sheriff  can  no  longer  give  him  any  in- 
formation, for  the  matter  has  passed  beyond 
his  knowledge,  and  becomes  a  thing  between 
the  two  creditors.  The  one  coming  to  redeem 
is  not  bound  to  look  beyond  the  record,  to 
know  who  the  creditor  is.  This  should  be  so. 
Suppose  &feme  sole  is  entitled  to  redeem — she 
marries — could  the  husband  come  in  as  a  re- 
deeming creditor,  without  first  being  made  a 
party  to  the  record  by  a  sci  fa  ?  No  statute 
ought  to  be  so  construed  as  to  be  inconvenient 
or  against  reason.  (Bac.  Abr.,  Statute  I.,  pi. 
10.)  It  ought  never  to  be  extended  by  a  con- 
struction which  will  be  evil  in  its  conse- 
quences. (Id.,  pi.  6.)  This  is  like  the  sale  of 
a  widow's  right  of  dower,  which  is  void,  if 
before  the  dower  is  assigned.  She  must  claim 
it  in  her  own  name.  (Jackson  v.  Aspell,  20 
Johns.,  411.) 

Again  ;  this  assignment  is  void  within  the 
Statute  mentioned  on  the  other  side.  That  Act 
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provides  that  no  attorney,  *&c.,  shall  [*447 
directly  or  indirectly  buy,  or  be  in  auy  way  or 
manner  interested  in  buying  any  bond,  bill, 
promissory  note,  bill  of  exchange,  book  debt, 
or  other  chose  in  action.  A  judgment  i.«  a 
chose  in  action  (Jac.  L.  D.,  Chose  in  Action  ; 

2  Bl.  Com.,  396-7),  and  a  sale  or  assignment  to 
an  attorney  at  law  is  contrary  to  the  Statute, 
and   therefore  void.     The  Statute  is  general, 
positive,  and  unqualified,  that  attorneys  shall 
not  purchase,  and  is  not  confined   to  cases 
where  the  demand  is  brought  for  prosecution. 

2.  Sanders  Van  Rensselaer  held  neither  of 
his  judgments  at  the  time  of  the  sale.  The 
assignment  by  Hekok  &  Stebbins,  and  the  con- 
fession of  judgment  by  Dady,  are  both  pos- 
terior in  time  to  the  sale  and  certificate.  Can 
a  creditor  come  in  and  redeem  upon  a  judg- 
ment obtained  the  very  last  duy  of  the  J5 
months  ?  The  Statute  refers  throughout  to  a 
state  of  things  existing  at  the  time  of  the  sale. 
The  state  of  parties  and  of  liens  must  both 
continue  to  be  the  same  from  that  time  to  the 
time  of  redemption,  and  cannot  be  changed 
at  the  pleasure  of  a  single  party.  It  would  be 
most  absurd  to  allow  a  judgment  obtained  at 
the  last  moment  to  be  executed  rtunc  pro  time, 
as  of  15  months  before  it  was  obtained.  The 
act  of  redemption  by  the  creditor  is  equivalent 
to  a  levy  and  sale  of  the  land  upon  execution, 
and  cannot  be  enforced  upon  property  which 
was  sold  before  it  came  into  existence.  The 
junior  judgment  creditor  on  redeeming  takes 
all  the  rights  of  the  purchaser ;  and  will  the 
court  give  such  a  construction  to  the  Act  as 
will  enable  a  creditor,  who  obtains  his  judg- 
ment at  the  last  hour  of  the  15  months,  to  go 
to  the  first  purchaser,  and  by  redeeming,  de- 
vest  all  the  rights  of  mortgagees,  and  grantees, 
which  have  intervened  between  the  first  judg- 
ment, under  which  the  sale  took  place,  and 
the  last  judgment  ?  This  would  be  subverting 
the  order  of  liens  to  a  most  dangerous  extent, 
and  contradict  an  important  rule  in  the  con- 
struction of  statutes.  (Bac.  Abr.,  Statute  I., 
pi.  6.)  If  a  plaintiff  be  indebted  to  a  defend- 
ant, or  the  latter  have  a  demand  against  the 
former,  he  may  set  it  off.  This  is  the  language 
of  the  Statute  of  Set  off .  (1  R.  L..  515.) 
Though  this  Statute  is  general,  yet  in  con- 
struction, it  is  held  that  the  debt,  or  demand 
to  be  set  off,  must  exist  at  the  time  of  suit 
*brought.  (Carpenter  v.  Butter  field,  [*448 

3  Johns.  Cas.,  145.)  This  goes  upon  the  reason 
of  the  case.     So  here,  though  the  words  be 
general,  that  any  creditor  having  a  judgment, 
&c.,  may  redeem,  yet  in  reason  and  justice  the 
words  should  be  limited  to  the  time  of  the 
sale. 

I  have  said  that  this  act  of  redemption  by  a 
judgment  creditor  is  a  statute  execution.  Tlie 
party  executing  his  judgment  in  this  mode,  is 
estopped  to  say  that  it  is  not  satisfied.  He 
has  no  more  right  to  do  this  than  a  mortgagee 
would  have  to  say  that  his  mortgage  was  not 
satisfied,  on  a  decree  of  strict  foreclosure.  If 
this  is  to  be  considered  a  statute  execution, 
how  stands  the  right  of  Van  Rensselaer  in  this 
point  of  view  ?  He  has  violated  his  agree- 
ment. He  entered  into  a  stipulation  not  to 
pursue  his  judgment  to  execution,  under  a 
year  or  more  ;  then,  in  the  face  of  this  stipu- 
lation, he  proceeds  to  execution  immediately. 
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The  redemption  is  thus  unauthorized  and  void. 
He  agrees  not  to  issue  execution  ;  hut  he  does 
an  act  which  takes  away  the  defendant's  farm 
by  force  of  that  very  judgment,  which  he  has 
agreed  not  to  enforce.  The  substance  of  the 
stipulation  is,  that  the  defendant  shall  have  an 
exlended  credit  of  a  year  or  more.  The  obli- 
gation to  adhere  to  the  intent  and  spirit  of  a 
stipulation,  instead  of  its  words,  is  very  fully 
illustrated  in  Vattel  L.  of  N.,  bk.  2,  ch.  15, 
sec.  233.  Mahomet,  Emperor  of  the  Turks, 
at  the  taking  of  Negropont,  having  promised 
a  man  to  spare  his  head,  caused  him  to  be  cut 
in  two  through  the  middle  of  his  body.  (Id., 
ch.  17,  sec.  273.)  The  court  may  refuse  the 
writ,  if  they  see  that  granting  it  will  bear  hard 
upon  the  defendant,  as  being  pursued  by  the 
relator  contrary  to  the  fair  import  of  his  stipu- 
lation. (Biic.  Abr.,  Mandamus,  B.) 

3.  But  the  defendant  had  a  right  to  redeem 
after  the  year  had  expired.  The  3d  section 
gives  the  judgment  creditor  a  right  to  redeem, 
only  upon  the  defendant's  default.  It  declares 
that  the  defendant  shall,  in  all  cases,  be  enti- 
tled to  redeem  in  preference  to  the  creditor. 
During  the  12  months  there  is  no  competition 
whatever ;  the  right  to  redeem  during  this 
period  belongs  exclusively  to  the  defendant  ; 
so  that,  in  reference  to  this  time,  it  would  be 
altogether  nugatory  and  idle  for  the  Statute  to 
provide  that  the  defendant  should  be  entitled 
to  preference.  It  can,  therefore,  apply  to  the 
44-9*]  three  *remaining  months  only  ;  and  it 
evidently  contemplates  a  right  to  redeem  dur 
ing  this  period,  common  both  to  debtor  and 
creditor.  This  construction  is  strongly  con- 
firmed by  the  language  of  the  4th  section, 
which  is,  "  that,  if  the  lands  sold  shall  not  be 
redeemed,  as  aforesaid,  either  by  the  defend- 
ant or  such  creditor  as  aforesaid,  within  15 
months  from  the  time  of  sale,  then  a  deed 
shall  be  executed  to  the  purchaser."  The  case 
of  Bisxell  v.  Payn,  cited  on  the  other  side,  de- 
cides that  the  sale  and  certificate  operate  as  a 
mere  lien,  upon  the  land,  and  do  not  devest 
the  defendant's  title,  till  the  15  months  have 
expired.  And  it  is  absurd  to  call  it  a  mere 
lien  upon  the  defendant's  lands  and  to  say 
th;it  his  title  is  not  devested  till  that  time,  and 
yet  that  the  defendant  cannot  redeem.  It  is 
difficult  to  conceive  what  title  does  remain  in 
the  defendant,  unless  he  has  the  right  to  re- 
deem. If  he  is  foreclosed  of  this,  the  right 
to  the  land  is  gone  forever.  It  is  the  nature 
of  a  lien,  that  it  is  redeemable  by  the  owner  of 
the  property  bound  by  it.  When  this  right 
ceases,  the  lien  is  turned  into  a  title.  A  dif- 
ferent construction  would  be  nugatory  :  for 
the  debtor  might  always  redeem  indirectly, 
during  the  15  months,  by  confessing  judgment 
to  a  friendly  creditor,  and  arrive  at  the  same 
result  by  rafeeming  through  him.  The  rights 
of  creditors  ought  not  to  be  subserved  at  the 
expense  of  debtors.  The  latter  were  looked 
to  by  the  Statute,  as  one  object  of  protection. 
My  construction  will,  it  seems  to  me,  answer 
both  purposes  of  the  Legislature  the  most 
effectually. 

It  may  be  objected,  that  by  receiving  the 
money  paid  in  by  Van  Rensselaer,  1  "have 
waived  all  objection  to  his  right  to  redeem 
upon  his  judgments.  But  this  can  make  no  dif- 
ference. A  junior  incumbrancer  may  always 
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pay  off  a  senior  one,  and  is  entitled,  in  equity, 
to  be  substituted  for  the  older  incumbrancer. 
I  have  then  done  no  more,  in  accepting  this 
money,  than  a  court  of  chancery  would  have 
compelled  me  to  do.  (The  Silver  Dike  Bank 
v.  Worth,  4  Johns.  Ch.,  370.)  In  this  point  of 
view,  it  cannot  be  considered  a  waiver  of  any 
objection  to  his  coming  in  the  capacity  of  a 
redeeming  creditor. 

The  application  of  Van  Rensselaer  to  redeem 
was  entire,  and  not  upon  either  judgment 
separately ;  and  if  the  *objection  to  f*45O 
his  right  upon  either  judgment  is  valid,  he 
must  fail  in  his  application  for  a  mandamus. 
The  whole  must  stand  or  fall  together.  The 
court  cannot  distinguish  between  the  judg- 
ments, and  direct  upon  which  the  deed  shall 
be  given. 

Mr.  J.  C.  Spencer,  in  reply.  Sanders  Van 
Rensselaer's  right  to  redeem  as  judgment  cred- 
itor is  complete,  both  as  assignee  and  in  his 
own  right.  An  assignee  of  the  judgment 
creditor  comes  within  the  very  terms  of  the 
Act.  It  provides,  in  the  3d  section,  that  it 
shall  also  be  lawful  for  any  creditor  of  any 
defendant,  &c.,  to  redeem,  &c.  The  words 
"  any  creditor  "  are  of  an  import  sufficiently 
extensive  to  include  the  assignee.  He  has  all 
the  rights  of  a  creditor,  may  prosecute  upon 
the  subject  of  his  assignment,  may  become  a 
petitioning  creditor  under  the  Insolvent  Act, 
may  receive  payment,  or  release  the  claim,  or 
compound  or  discharge  it,  in  any  way  he 
pleases.  The  words  are,  "any  creditor,  &c., 
who  shall  have  a  judgment,  which  is  a  lien," 
«fec.  The  assignee  has  a  judgment,  which  is  a 
lien  ;  and  the  3d  section  farther  provides,  that 
any  subsequent  creditor  may  redeem  from  the 
first,  by  reimbursing  to  .him,  his  executors, 
&c.,  or  assigns  This  word  "assigns"  does 
not  mean  merely  the  assignees  of  the  redemp- 
tion right.  It  extends  to  the  assignees  of  the 
judgment  ;  thus  contemplating  an  assignment 
of  the  lien  by  express  terms.  It  extends  to 
the  very  case  under  consideration,  and  shows 
thatVan  Rensselaer,  who  redeemed  as  assignee, 
acquired  a  right  under  the  Statute  as  such, 
which  is  redeemable  in  turn.  The  words  are 
not  "party"  or  "plaintiff,"  but  "creditor" 
and  "assigns."  This  construction,  moreover, 
renders  the  Statute  conformable  to  the  com- 
mon law  rule,  that  the  assignee  of  a  chose  in 
action  shall  be  protected  in  his  rights  against 
the  acts  of  the  original  parties  Suppose  the 
one  who  comes  to  redeem  is  an  assignee  under 
our  Bankrupt  or  Insolvent  Act,  he  would  clear- 
ly have  a  right  to  redeem  ;  and  a  voluntary 
assignee  is  protected  as  effectually  by  our 
laws  as  if  he  is  such  by  their  own  operation, 
especially  after  notice  of  the  assignment, 
which  was  given  by  Van  Rensselaer  to  the 
sheriff.  Nor  is  there  any  force  in  *the  [*45 1 
objection  that  the  Legislature  have  provided 
no  mode  of  proving  or  giving  notice  by  a  reg- 
istry of  the  assignment.  The  same  objection 
might  be  made  to  the  rights  of  assignees  in  all 
other  cases  ;  but  no  such  objection  has  been 
heard  of.  The  argument  might  be  proper  for 
the  Legislature,  but  has  no  weight  in  a  court 
of  justice,  whose  duty  it  is  to  expound,  not  to 
make  laws.  The  common  law  requires  actual 
notice  to  be  given  ;  and  on  giving  this  notice, 
the  assignee  is  entitled  to  have  redemption 
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made  from  him  by  subsequent  creditors,  to 
the  extent  of  nil  the  judgments  which  he  holds 
us  assignee.  Why  not?  The  case  put  of  a 
husband  becoming  party  to  a  judgment,  by 
intermarriage  with  a  feme  judgment  creditor, 
allowing  the  position  to  be  correct  that  he 
would  have  no  right  to  redeem  without  a  sci. 
fa.  is  not  a  parallel  case  ;  for  he  comes  in  by 
act  and  operation  of  law.  But  a  sci.  fa.  is  never 
necessary  to  enforce  the  rights  of  a  voluntary 
assignee.  The  case  of  Jackson  v.  AttpeU,  cited 
to  show  that  a  right  in  unassigned  dower  is 
not  transferable,  went  upon  the  ground  that 
such  a  right  is,  in  its  nature,  not  assignable, 
and  has  no  application  to  a  judgment,  which 
is  confessedly  otherwise. 

It  is  complained  that  Van  Rensselaer  is 
seeking,  contrary  to  his  stipulation,  to  take 
away  the  defendant's  lands.  This  is  spoken  of 
as  a  hardship  and  misfortune,  which  calls 
upon  the  courts  to  exercise  their  discretionary 
power  in  refusing  our  motion.  It  is  a  suf- 
ficient answer  that  the  defendant  has  no  rights 
at  all.  This  is  his  real  misfortune.  Besides, 
the  term  of  redemption  by  him  being  passed, 
he  has  conveyed  all  his  rights  to  Mr.  Birdseye; 
and  if  we  succeed,  it  is  against  the  latter. 

As  to  the  Statute  which  forbids  the  pur- 
chase of  a  chose  in  action  by  an  attorney,  it 
evidently  extends  merely  to  a  buying  for  the 
purpose  of  prosecution.  The  several  sections 
are  to  be  taken  together.  The  first  forbids 
the  purchase,  but  the  second  explains  the  rea- 
son of  the  prohibition,  and  declares  the  con- 
sequences, which  are  a  nonsuit  upon  an  action 
brought.  The  intent  is,  plainly,  to  prevent 
the  multiplication  of  suits,  by  enabling  the 
defendant  to  set  up  the  purchase  as  a  defense 
upon  a  suit  brought,  and  inflicting  a  penalty 
452*]  *for  buying  with  intent  to  prosecute. 
Being  penal,  the  Statute  ought  not  to  be  ex- 
tended by  construction  beyond  the  fair  import 
of  the  words.  In  determining  this,  we  ought 
not  to  stop  at  the  1st  section.  We  might  as 
well  stop  at  the  1st  section  in  construing 
the  3d  commandment:  "Thou  shalt  not 
make  unto  thee  any  graven  image,"  &c., 
which  would  prohibit  the  labors  of  the  statu- 
ary. It  is  the  2d  section  of  that  command- 
ment, "  thou  shalt  not  bow  down  to  them,  nor 
serve  them,"  which  determines  the  construc- 
tion, and  makes  it,  really,  a  commandment  to 
abstain  from  idolatry. 

But  Van  Kensselaer  might  redeem,  as  he 
claimed  to  do  in  his  own  right,  upon  the  judg- 
ment confessed  to  him.  It  was  not  necessary, 
as  contended,  that,  for  this  purpose,  his  judg- 
ment should  be  as  old  as  the  sale.  It  is 
enough  that  it  was  confessed  within  the  15 
months.  Till  that  time,  •  the  purchaser  has  a 
mere  lien,  and  any  judgment  against  the 
defendant  attaches  upon  the  land.  This  is 
settled  by  Bissett  v.  Payn,  20  Johns.,  3. 

The  right  of  redemption  is  called,  on  the 
other  side,  a  statute  execution,  and  a  variety 
of  important  consequences  are  attempted  to 
be  deduced  from  giving  it  this  character.  It  is 
said  that  by  the  act  of  redemption  the  judg- 
ment is  satisfied ;  and  that  a  contrary  con- 
struction, and  allowing  the  redeeming  credit- 
ors to  come  in  by  a  judgment  confessed  at  the 
last  moment  of  the  15  months,  and  take  all 
the  rights  of  original  purchaser,  would  over- 
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reach  intermediate  mortgages,  subvert  liens, 
&c.  But  there  is  no  such  retroaction  of  the 
new  judgment,  as  has  been  apprehended.  It 
takes  effect  only  from  the  expiration  of  the  15 
months,  till  which  time,  the  sale  is  a  mere 
lien.  It  therefore  overreaches  no  intermedi- 
ate liens  ;  or,  if  otherwise,  the  word  "grantee" 
in  the  Act  is  sufficiently  broad  to  cover  the 
rights  of  a  mortgagee,  who  can  come  in  dur- 
ing the  12  months,  and  redeem  as  a  purchaser, 
from  the  defendant.  The  whole  objection 
upon  this  idea  of  a  statute  execution  is  a  mere 
theoretical  absurdity.  True,  as  is  said,  the 
statute  authorizing  a  set  off,  prescribes  no- 
time  at  which  the  demand  to  be  set  off  must 
arise,  and  in  construing  it,  the  courts  go 
upon  the  ground  that  a  defendant  shall  not, 
*by  his  own  act,  defeat  the  plaintiff's  [*453 
claim  for  the  costs  of  an  action  which  he  had 
originally  a  right  to  bring,  in  consequence  of 
the  default  of  the  defendant.  It  comes  within 
the  general  rule,  that  no  one  shall  take  advan- 
tage of  his  own  wrong.  We  have  said  that  the 
creditor's  redeeming  is  not  a  satisfaction  of  his 
judgment.  This  is  still  farther  evident  from 
the  policy  of  the  law,  which  is  to  keep  up 
competition  and  preserve  the  existence  of  judg- 
ments to  the  last  moment.  Suppose  a  judg- 
ment of  $10,000,  and  that  land  worth  only 
$100,  is  sold  on  a  senior  judgment  for  $50,the 
junior  judgment  creditor  for  $10,000,  redeems^ 
would  this  satisfy  his  judgment  ?  No.  It  is 
not  satisfied  till  a  subsequent  redemption,  by 
another  creditor,  still  junior. 

The  stipulation  to  stay  execution  is,  there- 
fore, no  obstacle  to  an  immediate  redemption. 
The  judgment  was  given  as  a  security.  The 
act  of  redemption  is  no  execution,  "and  is, 
therefore,  not  a  violation  of  the  stipulation, 
It  is  not  a  satisfaction,  but  a  mere  redemption 
for  better  security.  If  the  defendant  pays  the 
claims  of  Van  Rensselaer,  within  the  15 
months,  he  may,  under  the  stipulation,  be 
either  devested  of  his  rights,  or  he  would  hold 
as  a  trustee  for  the  defendant's  use.  But  the 
defendant  is  not  here  to  make  the  objection. 
His  interest  is  gone. 

We  deny  that  the  words  of  the  statute,  giv- 
ing the  defendant's  right  of  redemption  a 
preference,  in  all  cases,  to  that  of  the  credit- 
or's, extends  beyond  the  12  months.  This 
clause  was  necessary  to  secure  him  against  the 
creditor,  who  is  allowed  to  redeem  on  the 
defendant's  default.  The  default  here  spoken 
of  is  that  of  a  single  moment,  at  any  time 
within  the  12  months,  upon  which,  had  it  not 
been  for  this  clause,  the  creditor  might  have 
defeated  his  right  forever  by  redeeming.  By 
virtue  of  that  clause,  if  he  redeems  within  the 
12  mouths,  as  he  may  do,  he  does  it  subject  to 
be  defeated  by  a  redemption  of  the  debtor. 
The  rights  both  of  debtor  and  creditor  are 
thus,  to  a  certain  extent,  common  during  the 
12  months,  but  the  debtor's  is  preferred. 
After  this  time  the  debtor  can  no  longer  re 
deem.  It  is  enough,  that  he  has  had  the  12 
months.  Several  successive  redemptions  may 
be  made  during  the  remaining  three  months, 
*and  it  is  inconvenient  and  unreason-  [*454 
able  that  he  should  have  a  right  to  defeat 
these  at  the  last  moment.  If  he  has  this  right, 
the  whole  of  the  3d  section  would  be  nuga- 
tory. The  preference  given,  therefore,  in  all 
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cases,  to  the  defendant,  refers  merely  to  the 
cases  before  provided  for  in  the  Act,  wherein 
the  defendant  might  redeem.  It  is  a  clause 
restraining  the  rights  of  the  creditor,  and 
explaining  those  of  the  debtor,  as  they  exist 
within  the  compass  of  the  12  months.  It  was 
not  intended  to  confer  any  additional  rights. 
It  gives  no  new  rights  either  to  debtor  or  cred- 
itor, but  barely  modifies  those  which  were 
before  created  by  the  Statute.  The  power 
supposed,  of  the  creditor's  arriving  at  a  right 
to  redeem  during  the  three  remaining  months, 
by  confessing  judgment  to  a  friendly  creditor, 
would  not  be  tolerated.  It  would  be  a  fraud 
upon  the  rights  of  bonafide  creditors,  even  if 
confessed  upon  a  valuable  consideration.  An 
act  thus  intended  to  defeat  the  Statute,  would 
not  be  allowed  to  prevail.  But  suppose  we 
are  mistaken  in  this  part  of  the  argument ; 
let  him  confess  to  his  friendly  creditor.  Per- 
haps no  evil  can  arise  to  any  one,  while  it  aids 
the  debtor  by  still  farther  promoting  competi- 
tion among  creditors  and  in  this  point  of  view 
subserves  one  of  the  important  purposes  of  the 
Statute. 

Birdseye  is  estopped  by  his  own  act  from 
objecting  to  our  motion.  He  has  received  the 
money  which  we  have  paid  as  judgment  cred- 
itor. Besides,  this  extinguishes  all  the  demand 
which  he  can  pretend  to,  in  virtue  of  his  judg- 
ment. It  reduces  him  to  the  claim  upon  his 
deed  as  a  grantee,  which,  as  we  have  already 
shown,  he  cannot  exercise  in  this  manner 
after  the  year. 

It  is  sufficient  for  Van  Rensselaer  that 
either  of  his  judgments  were  valid  for  the  pur- 
poses of  redemption.  He  comes  within  the 
rule,  that  where  one  is  acting  under  two 
authorities,  one  good  and  the  other  void,  the 
one  which  is  good  shall  prevail. 

The  justices,  in  delivering  their  opinions, 
spoke  nearly  as  follows  : 

455*]  *SUTHERLAND,  J.  The  questions 
to  be  determined  in  this  cause,  arise  upon  a 
motion  for  a  mandamus,  to  be  directed  to  the 
sheriff  of  Onondaga,  commanding  him  to  give 
a  deed  of  conveyance  of  certain  lands,  situated 
in  that  county,  to  Sanders  Van  Rensselaer, 
who,  on  the  llth  of  Apr.,  1832,  purchased 
these  lands  under  an  execution  against  one 
Dady.  and  the  same  day  paid  his  bid  to  the 
sheriff.  No  attempt  to  redeem  was  made  by 
the  defendant  for  more  than  a  year  from  the 
time  of  the  sale.  On  the  1st  of  July,  1823, 
Birdseye  redeemed  as  judgment  creditor, upon 
a  justice's  judgment  in  his  favor,  docketed 
before  the  sale.  On  the  7th  of  the  same 
month,  Van  Rensselaer  redeemed  from  Birds- 
eye.  He  claims  that  he  had  a  right  to  do  this 
as  judgment  creditor,  and  shows  a  judgment 
in  his  own  favor  against  Dady,  docketed  in 
Apr.,  1823,  and  another  judgment  assigned  to 
him,  previous  to  his  attempt  to  redeem,  by 
Stebbins  &  Hekok,  docketed  in  1817,  against 
the  same  defendant.  He  received  of  the 
sheriff  the  money  paid  by  Birdseye,  and  im- 
mediately repaid  the  same  money  to  him, 
together  with  the  amount  of  Birdseye's  judg- 
ment, and  the  7  per  cent,  interest.  On  the  10th 
of  July,  Birdseye  received  of  the  sheriff  the 
money  paid  by  Van  Rensselaer,  and  on  the 
same  day  repaid  to  the  sheriff  the  amount  of 
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the  bid  paid  by  Van  Rensselaer,  with  the  10 
per  cent,  interest,  claiming  to  redeem  as 
grantee  of  Dady,  and  also  under  a  power  of 
attorney  from  the  latter,  as  defendant  in  the 
execution  under  which  the  premises  were 
sold. 

Upon  this  state  of  facts,  one  question  is, 
whether  the  defendant,  or  his  grantee,  can  re- 
deem after  the  lapse  of  a  year  from  the  time  of 
the  sale,  If  he  has  a  right  to  redeem,  at  any 
time  within  15  months,  Birdseye,  as  his  grant- 
ee or  attorney  claiming  under  him,  had  the 
same  right.  Upon  examination  of  the  Act  in 
question,  we  think  the  defendant  cannot  re- 
deem after  the  12  months.  The  2d  section  de- 
clares that  it  shall  and  may  be  lawful  for  any 
defendant,  his  heirs,  &c.,  or  grantees,  whose 
lands  or  tenements  shall  be  sold,  &c.,  within 
one  year  from  and  after  such  sale,  to  redeem, 
&c.,  on  paying  the  moneys  bid  at  the  pur- 
chase. The  part  of  the  Statute  which  is 
principally  relied  on,  and  which  is  indeed 
*the  only  part  which  could  create  a  [*456 
doubt  upon  this  question,  is  a  clause  in  the  3d 
section,  which  provides  "that  the  defendant 
shall,  in  all  cases,  be  entitled  to  redeem  such 
lands  or  tenements,  in  preference  to  any  cred- 
itor." It  is  supposed  that  this  clause,'  when 
taken  in  connection  with  the  previous  provis- 
ions of  the  Act,  shows  that  the  Legislature  in- 
tended to  give  the  same  time  of  redemption 
both  to  debtor  and  creditor  ;  or,  in  other 
words,  that  it  controls  the  provisions  of  the 
2d  section,  by  extending  the  term  of  redemp- 
tion there  allowed,  to  15  months.  We  think 
differently.  This  clause  must  be  taken  in  con- 
nection with,  and  in  reference  to  the  provis- 
ions of  the  2d  section.  In  any  other  view  this 
section  would  be  nugatory.  It  might  better 
have  been  entirely  omitted,  if  the  Legislature 
had  intended  to  give  the  defendant  the  full  15 
months,  with  the  right  to  redeem  at  any  time 
within  that  period.  This  construction  is  much 
strengthened  by  looking  at  the  consequences 
which  would  flow  from  the  opposite  one.  The 
intention  of  the  Act  was  to  give  the  defendant 
a  reasonable  time  to  redeem,  for  the  benefit 
both  of  himself  and  his  creditors.  One  year 
was  considered  a  reasonable  time.  If  he 
failed  to  redeem  within  this  period,  the  object 
then  was  to  put  his  land  at  auction,  !to  the 
best  advantage  among  his  creditors.  For  this 
purpose,  the  judgment  creditors  are  allowed 
the  additional  three  months.  Within  this 
time,  one  of  them  redeems  from  the  purchas- 
er ;  a  second  creditor,  redeeming  from  the 
first,  is  bound  to  pay  him,  not  only  the  origi- 
nal bid,  but  his  prior  incumbrance.  Then 
comes  the  defendant.  Now  it  is  clear  that  he 
is,  in  no  case,  bound  to  pay  more  than  the 
first  purchase  money,  with  10 per  cent,  interest. 
He  thus  vacates  the  original  purchase  and  cer- 
tificate, and  leaves  the  creditor  who  last  re- 
deemed without  remedy  against  the  previous 
creditor,  whose  incumbrance  he  has  satisfied. 
This  evil  cannot  be  avoided,  if  we  suffer  the 
rights  both  of  debtor  and  creditor  to  run  on 
together  during  the  whole  15  months,  giving 
the  former  a  preference  during  the  whole  time. 
No  prudent  creditor  will  thus  pay  over  his 
money  and  run  his  chance  of  recovering  it 
from  the  senior  creditor  upon  the  defendant's 
redeeming,  even  if  he  would  have  a  legal  rem- 
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457*]  edy  for  it  upon  *such  an  event.  TLe 
defendant  may  reserve  himself  to  the  last 
moment  of  the  time,  and  then,  by  a  partial 
payment,  defeat  all  previous  acts  of  redemp- 
tion by  the  creditors,  or,  which  is  the  most 
probable  upon  such  a  construction,  find  no 
competition  among  its  creditors,  exerted  or 
attempted.  Thus,  one  important  object  of  the 
Act  would  be  utterly  defeated.  The  only  way 
of  avoiding  this  consequence  is  by  confining 
the  defendant  to  the  year.  By  doing  this  and 
confining  the  creditors  to  the  remaining  three 
months  exclusively,  the  defendant  can  come  to 
redeem  in  those  cases  only  where  it  is  proper  on 
paying  the  purchase  money  alone  with  the  10 
per  cent,  interest.  Van  Rensselaer  is,  there- 
fore, entitled  to  his  deed,  unless  there  is  some 
objection  upon  other  grounds. 

It  is  said  that  Van  Rensselaer,  being  a  mere 
assignee  of  one  judgment,  and  his  own  having 
been  confessed  after  the  sale,  he  had  no  right 
to  redeem  upon  either,  and  that  if  he  failed 
in  his  authority  as  to  one,  the  attempt  to  re- 
deem being  entire,  the  court  cannot  discrimi- 
nate and  give  effect  to  either,  for  the  purposes 
of  this  application.  I  think  Van  Rensselaer 
had  a  right  to  redeem  as  creditor  on  either  or 
both  pf  these  judgments.  The  Act  says  it 
shall  be  lawful  for  any  creditor  to  redeem. 
An  assignee  is  a  creditor  within  the  Statute. 
He  is  a  creditor  having  a  lien,  within  the 
terms  of  the  Act ;  and  he  comes  within  its 
spirit  and  object,  which  is  to  make  the  land 
pay  us  many  judgments  as  possible.  The  in- 
tent is,  every  way,  just  as  well  accomplished 
by  allowing  the  assignee  to  redeem,  as  by  con- 
firming the  right  to  the  nominal  creditor.  It 
is  said  that  this  construction  will  result  in 
sundry  inconveniences,  which  were  adverted 
to  by  the  counsel ;  but  the  meaning  of  the  Act 
being  plain,  the  consequence  is  a  thing  with 
which  we  have  nothing  to  do.  If  the  incon- 
veniences are  as  great  as  it  is  supposed,  they 
must  be  remedied  by  the  Legislature.  But  if 
this  consideration  should  influence  our  decis- 
ion. I  am  not  satisfied  that-  the  evils  arising 
from  this  doctrine  are  so  serious  as  to  have 
that  effect,  or  as  was  urged  upon  the  argu- 
ment. One  prominent  mischief  mentioned  by 
the  counsel  was.  that  the  junior  redeeming 
creditor  could  never  know  how  much  to  pay 
458*]  to  the  assignee  *of  the  senior  judg- 
ment ;  that  the  assignment  not  being  recorded, 
the  amount  could  not  be  known.  But  the 
same  difficulty  exists  where  the  creditor  him- 
self comes  in  his  own  name  and  right.  Al- 
though there  is  a  record,  yet  the  judgment 
may  be  satisfied.  To  know  whether  this  be 
so  or  not,  the  creditor,  who  comes  next,  must 
go  a  step  beyond  the  record.  Actual  notice  of 
his  rights  must,  of  course,  be  given  by  the  as- 
signee, as  in  other  cases  where  a  chose  in  ac- 
tion is  assigned,  or  he  cannot  be  known,  rec- 
ognized and  protected  as  such.  Van  Rensse- 
laer's  course,  in  this  instance,  was  the  correct 
one.  He  produced  to  the  sheriff  the  exempli- 
fication of  his  own  judgment,  and  a  certificate 
from  the  clerk  of  this  court,  verifying  the 
judgment  in  favor  of  Stebbins  &  Hekok,  and 
gave  the  sheriff  notice  of  his  assignment. 
We  think  this  was  .doing  all  that  could  rea- 
sonably be  exacted. 

It  was  insisted  that  Van  Rensselaer,  being 
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an  attorney  at  law,  this  assignment  was  void 
within  the  Act  to  Prevent  Abuses  in  the  Prac- 
tice of  the  Law.  But  this  is  a  case  which 
does  not  come  within  the  purview  of  that  Act. 
This  Statute,  and  the  old  one  prohibiting  the 
purchase,  &c.,  of  any  bond,  note,  or  other 
writing,  with  intent  to  commence  suit  thereon, 
&c.  (sess.  36,  ch.  48,  sec.  7 ;  1  R.  L.,  417),  are 
in  pari  muteria.  The  late  Act  never  meant  to 
forbid  the  purchase  of  one  demand,  for  the 
mere  purpose  of  securing  another. 

It  is  objected,  as  to  the  judgment  in  favor  of 
Van  Rensselaer,  that  it  was  not  confessed  till 
after  the  sale.  But,  by  the  words  of  the  Act, 
any  creditor  who  shall  have  a  decree  or  judg- 
ment, which  shall  be  a  lien  on  the  estate,  may 
redeem.  The  existence  of  the  judgment  at  the 
time  of  the  sale  is  not  essential.  The  Statute 
contains  no  such  limitation.  Its  fair  construc- 
tion will  give  a  creditor  a  right  to  redeem, 
whose  judgment  is  obtained  at  any  time  before 
the  15  months  have  expired.  This  const uc- 
tion  will  also  further  the  intention  of  the  Stat- 
ute, one  object  of  which  was  to  promote  com- 
petition among  the  creditors  to  the  greatest 
possible  extent  in  order  to  make  the  property 
pay  debts  to  its  full  value.  The  motion  for  a 
mandamus  must  be  granted. 

*WOODWORTH,  «7. , concurred.  He  said  [*459 
that  the  Act,  after  providing,  by  the  2d  sect  ion, 
that  the  defendant  may  redeem  at  any  time  in 
one  year  after  the  sale,  goes  on,  in  the  3d  sec- 
tion, to  say,  without  qualification,  that  it  shall 
be  lawfulfor  any  creditor,  having  a  lien,  by 
decree  or  judgment,  also  to  redeem  in  default 
of  the  defendant,  within  15  months,  in  the 
manner  prescribed  in  the  2d  section.  The 
clause  which  then  follows  in  the  3d  section, 
"  that  the  defendant  shall,  in  all  cases,  be  en- 
titled to  redeem  such  lands  or  tenements  in 
preference  to  any  creditor,"  was  intended  to 
explain  away  any  doubt  which  might  arise 
from  the  generality  of  the  previous  provision 
in  that  section.  It  is  a  qualifying  clause,  and 
shows  the  intention  of  the  Legislature  that  the 
creditor  should  not  exercise  this  right  of  re- 
demption till  after  the  lapse  of  the  12  months 
allowed  the  debtor  ;  otherwise  the  creditor 
might  come  in,  and  redeem  immediately,  and 
thus  destroy  the  debtor's  right.  A  contrary 
construction  would  do  away  the  2d  section 
entirely  ;  and  it  is  our  duty  so  to  construe  the 
Act,  as  that  all  may  stand  together.  In  this 
view,  observe  the  consequences  if  Birdseye  is 
allowed  to  redeem  as  the  grantee  or  attorney 
of  Dady.  Although  Van  Rensselaer  redeemed 
by  paying  the  original  bid  together  with  Bird- 
seye's  lien,  yet  the  latter  may  redeem,  if  at  all, 
on  repaying  the  original  purchase  money  with 
10  per  cent,  only, disregarding  Van  Rensselaer's 
liens.  This  is  an  absurdity  which  never  could 
have  been  intended  by  the  Legislature. 

It  was  strenuously  contended,  on  the  argu- 
ment, that  the  assignment  to  Van  Rensselaer 
was  void  within  the  Act  to  Prevent  Abuses  in 
the  Practice  of  the  Law.  But  he  had  a  judg- 
ment of  his  own,  which  was  a  lien  upon  the 
lands  sold.  This  was  enough.  Yet  I  fully 
concur,  that  this  Act  never  intended  to  re- 
strain the  purchase  of  a  previous  lien,  with  the 
view  to  secure  a  subsisting  debt.  The  Act  is 
highly  penal,  and  ought  to  be  confined  strict- 
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ly  to  those  cases  which  were  obviously  within 
the  meaning  of  the  Legislature. 

SAVAGE,  C h.  J.,  concurred.  He  said  that 
he  had  no  doubt  as  to  the  right  of  Van  Rens- 
46O*]  selaer  to  redeem,  upon  *either  or  both 
of  his  judgments  ;  that  the  debtor  had  an  ex- 
clusive right  of  redemption  during  the  year  ; 
and  that  the  right  of  the  creditors  was  exclu- 
sive during  the  remaining  three  months. 

Motion  granted. 

Cited  in— 6  Wend.,  532 ;  20  Wend.,  558 ;  10  Paige, 
2.54 ;  2  Barb.  Ch.,  309  ;  18  N.  Y.,  a50 :  2  Keyes,  116 ;  3 
Abb.  App.  Dec.,  160 ;  4  Barb.,  162 ;  31  Cal.,  300. 


COATES,  Widow,  Appellant, 

v. 
CHEEVER,  Respondent. 

Admeasurement  of  Dower — Practice  before  Sur- 
rogate— Dower  in  Mines — Dower  in  Lands 
Aliened  by  Husband — In  Equity  of  Redemp- 
tion— Powers  of  Admeasurers — Payment  of 
Mortgage,  by  Alienee  of  Husband—Service  of 
Appeal  Papers,  when  Respondent  Lives  out  of 
State. 

Dower  is  due  of  iron,  or  other  mines  wrought 
during  the  coverture ;  but  not  of  mines  unopened 
at  the  death  of  the  husband. 

If  land  assigned  for  dower  contain  an  open  mine, 
tenant  in  dower  may  work  it  for  her  own  benefit. 

Dower  may  be  assigned  of  mines,  either  collect- 
ively with  other  lands,  or  separately  of  themselves. 

It  shall  be  assigned  by  metes  and  bounds,  if  prac- 
ticable; if  not,  a  proportion  of  the  profits,  or  the 
separate  alternate  enjoyment  of  the  whole  for  short 
proportionate  periods,  may  be  assigned  for  dower. 

Where  the  assignment  is  of  lands  aliened  by  the 
husband  in  his  lifetime,  and  improved  by  the  tenant, 
the  admeasurers  should  asign  one  third  of  the  whole 
value  of  the  land,  deducting  the  improvements 
made  since  the  sale ;  and  the  assignment  should  be 
so  made,  if  practicable,  as  to  give  the  tenant  pos- 
session of  the  improvements  which  he  has  made ; 
or,  if  made  in  any  other  way,  it  should  always  be  in 
such  manner  as  to  secure  to  him  under  the  Statute 
(sess.  29,  ch.  168,  sec.  1 ;  1  R.  L.,  60)  his  own  improve- 
ments, or  a  suitable  allowance  for  the  use  of  them. 

In  proceedings  to  assign  dower  before  the  sur- 
rogate, the  admeasurers  appointed  by  him  under 
the  above-mentioned  Statute,  have  no  power  to  de- 
cide upon  the  widow's  right  in  the  land ;  but  this  is 
a  question  which  belongs  to  the  surrogate,  and  the 
admeasurers  must  obey  his  order. 

Where  the  surrogate  orders  one  third  of  certain 
premises  to  be  set  off,  the  admeasurers  have  no  right 
to  confine  their  admeasurement  to  one  sixth,  upon 
the  ground  that  the  husband  was  entitled  only  to 
one  undivided  half  of  the  land. 

But  they  have  the  same  powers  as  a  sheriff  under 
an  execution  up»n  a  judgment  in  dower:  and,  ac- 
cordingly, are  not  confined  to  the  mere  measuring 
off  by  metes  and  bounds,  but  may  assign  dower  in 
mines  as  above-mentioned :  and  a  surrogate's  court 
is,  under  the  Statute,  a  legal  and  fit  tribunal  for 
directing  and  enforcing  such  an  assignment. 

A  widow  is,  in  general,  entitled  to  dower  in  an 
equity  of  redemption  ;  but  where  the  tenant  enters 
upon  the  land  by  virtue  of  a  foreclosure,  or  after  a 
forfeiture  for  the  non-payment  of  the  money,  then 
the  estate  is  deemed  never  to  have  vested  in  the  hus- 
band, and  the  widow  is  not  entitled  to  dower. 

Where  the  tenant  in  possession  enters  by  virtue 
of  a  purchase  of  the  equity  of  redemption  from  the 
mortgagor,  and  then  buys  the  mortgage,  and  takes 
an  assignment  to  himself,  this  extinguishes  the 


NOTE.— Dower — Widow's  right  in  equity  of  redemp- 
tion —  When  widow  has  dower  as  of  an  unencum- 
bered estate.  See  Hitchcock  v.  Harrington,  6  Johns., 
290,  note. 

Doicer  in  mines  and  quarries.  See  Billings  v.  Tay- 
lor, 10  Pick.,  460:  Moore  v.  Rollins,  45  Me.,  443; 
Stoughton  v.  Leigh,  1  Taunt.,  402. 
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mortgage,  and  the  widow  of  the  mortgagor  is  en- 
titled to  her  dower,  and  in  such  case  her  right  re- 
lates back  to  the  purchase  of  her  husband. 

Where  A  bought  land  of  B,  and  gave  him  a  mort- 
gage for  the  purchase  money ;  then  conveyed  the 
equity  of  redemption  to  C,  then  C  entered  and 
bought  the  mortgage  of  B :  held  that  A's  widow  was 
entitled  to  dower,  and  that  the  mortgage  was  ex- 
tinguished by  the  union  of  the  legal  and  equitable 
estate  in  C. 

On  appeal  from  the  proceedings  to  assign  dower 
before  the  surrogate,  where  the  respondent  resides 
out  of  the  State,  it  seems  the  notice  of  the  appeal 
and  other  papers  may  be  served  by  putting  them  in 
the  postomce,  directed  to  the  respondent,  or  by  de- 
livering them  to  bis  tenant  upon  the  premises,  or 
upon  his  attorney,  in  fact,  if  he  has  any ;  but  serv- 
ice upon  the  attorney  who  appeared  for  him,  and 
conducted  his  proceedings  before  the  surrogate,  is 
not  per  ae,  sufficient  notice ;  for  attorneys  are  not 
known  as  officers  of  that  court,  and  the  person  ap- 
pearing as  attorney  there,  is  not  considered  as  an 
attorney  on  record,  upon  whom  notices  may  be 
served.  In  the  progress  of  a  suit,  prosecuted  or  de- 
fended by  attorney. 

Where  the  notice  of  appeal  and  other  papers  were 
served  upon  the  agent  and  counsel  of  the  respond- 
ent, who  appeared  for  him  before  the  surrogate  and 
the  admeasurers,  and  who  was  directed  by  him  to 
keep  a  look  out,  and  it  appeared  that  the  respond- 
ent was,  in  fact,  apprised  of  the  service,  and  retained 
counsel,  who  appeared  and  brought  his  whole  case 
before  the  court;  held  that  these  circumstances  were 
equivalent  to  a  personal  service. 

The  Statute  directs  no  particular  manner  of  serv- 
ice, and  it  is  satisfied,  if  the  court  see  that  the  par- 
ty has  been  fully  apprised  of  the  appeal,  so  that  his 
rights  cannot  be  affected  for  want  of  notice. 

Citations— 1  Taunt.,  402:  1  R.  L.,  61,  sec.  10;  Co. 
Litt.,  31,  a.  32,  a.;  1  Vern.,  218 ;  5  Co.,  12 ;  2  P.  Wms., 
389,  240 ;  6  Johns.,  290 :  7  Johns.,  278  ;  15  Johns.,  460 : 
3  Wood  Lee.,  406 ;  Act,  sess.  29,  ch.  168,  sec.  1. 

"T7SSEX  COUNTY,  Surrogate's  Office,  w. 
-Hi  To  Thomas  Stower  and  George  Throop, 
of  the  town  of  Willsboro',  and  Ransom  Noble, 
of  the  town  of  Essex,  in  the  Co.  of  Essex  ; 
Whereas,  Maria  Coates,  widow  of  John  Coates. 
late  of  Boston,  in  the  State  of  Mass.,  deceased, 
has,  by  her  petition  filed  in  this  office,  set 
forth,  that  she  was  lawfully  married  to  the 
said  J.  C.,  in  his  lifetime,  and  that  he,  the  said 
J.  C.,  her  said  husband,  died  on  the  15th  day 
of  July,  A.  D.  1819,  and  that  the  said  J.  C., 
her  said  husband,  after  her  intermarriage  with 
him  as  aforesaid,  and"  before  his  death,  was 
seised  in  his  demesne  as  of  fee.  of  a  certain 
tract  of  land,  situate,  lying  and  being  in  the 
town  of  Westport,  in  the .  said  Co.  of  Essex, 
commonly  called  Rogers'  ore  bed  patent,  on 
the  west  side  of  Lake  Chauiplain,  and  described 
as  follows,  to  wit:  beginning,  &c.  [describing 
the  land  by  metes  and  bounds],  containing  430 
acres  of  land  (except  130  acres  now  or  late  in 
the  possession  of  John  Walton),  together  with 
all  the  iron  ore,  privileges  and  appurtenances, 
thereunto  belonging,  or  in  anywise  apper- 
taining ;  and  that  she  hath  never  had  her 
dower  in  the  aforesaid  lands  ;  and  further  that 
Abijah  Cheever,  now,  or  late  of  Boston,  or 
Thomas  Walton,  was,  at  the  time  of  the  filing 
of  the  said  petition,  in  the  possession  of  the 
aforesaid  lands,  with  their  appurtenances;  and 
whereas  the  said  Maria,  in  her  said  petition, 
did  pray  the  Surrogate  of  the  Co.  of  Essex,  to 
issue  an  order  to  three  disinterested  freehold- 
ers of  the  said  County  of  Essex,  to  be  by  him 
appointed,  to  admeasure  and  lay  off,  as  speed- 
ily as  might  be,  one  third  part  of  the  land 
mentioned  and  *described  as  aforesaid,  [*4<$  I 
as  her  dower  in  the  said  lands  ;  and  whereas, 
by  order  of  the  said  surrogate,  the  said  A.  C. 
&  T.  W.  were  required  to  appear  before  th« 
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said  surrogate,  at  his  office,  in  Elizabeth  town, 
in  the  county  aforesaid,  on  the  6th  day  of 
June,  A.  D.  18^0,  at  one  o'clock  in  the  after- 
noon of  that  day,  to  show  cause,  if  any  they 
had,  why  admeasurers  of  dower  should  not  be 
appointed,  according  to  the  prayer  of  the  said 
petition  ;  and  whereas,  at  the  time  and  place 
in  the  said  order  specified,  before  me,  Ashley 
Pond,  Surrogate  of  the  Co.  of  Essex  aforesaid, 
came  as  well  the  said  Maria,  by  Dean  Edson, 
her  attorney  duly  authorized,  as  the  said 
Abijah  and  Thomas,  in  their  own  proper  per- 
sons ;  and  whereas  no  sufficient  cause  has 
been  shown,  why  admeasurers  of  dower  should 
not  be  appointed,  according  to  the  prayer  of 
the  said  petition  ;  now,  therefore,  I,  the  said 
surrogate,  do  hereby  order  you,  the  said  T.  S., 
G.  T.  &  R.  N.,  to  admeasure  and  lay  off  as 
speedily  as  may  be,  one  third  part  of  the  said 
lands  described  in  the  said  petition,  as  the  said 
widow's  dower,  according  to  the  Statute  in 
such  case  made  and  provided.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  my  office,  at  Elizabethtown, 
this  10th  day  of  June,  A.  D.  1820.  . 

A.  P.  (L.  8.) 

State  of  New  York,  Essex  County,  ss.  We, 
T.  S.,  R.  N.  &  G.  T.,  appointed  admeasurers 
of  the  dower  of  M.  C.,  do  swear  that  we  will 
faithfully  and  honestly  execute  the  trust  herein 
reposed  in  us  respectively. 

T.  S. 

(Sworn,  &c.)  R.  N. 

G.  T. 

To  the  Surrogate  of  the  Co.  of  Essex:  We, 
Ransom  Noble,  Thomas  Stower  and  George 
Throop,  the  undersigned,  appointed  by  the 
prefixed  order,  to  admeasure  and  set  off  to 
Maria  Coates,  the  widow  of  John  Coates,  de- 
ceased, one  third  part  of  the  tract  of  land  in 
the  said  order  mentioned,  and  of  which  the 
said  J.  C.  in  his  lifetime  was  seised,  do  make 
the  following  report  of  our  proceedings  in  the 
execution  of  the  trust  committed  to  us:  On 
462*]  the  5th  day  of  July,  A.  D.  1821,  hav- 
ing been  severally  sworn  by  the  competent  au- 
thority, faithfully  and  honestly  to  execute  the 
trust  reposed  in  us,  we  proceeded  to  the  tract 
of  land  aforementioned,  and  carefully  viewing 
the  same,  with  the  several  buildings  and  erec- 
tions thereon,  did  admeasure  and  allot  to  the 
aforesaid  widow,  the  following  piece  or  parcel 
of  land,  with  the  appurtenances,  included  in 
the  bounds  of  the  aforesaid  tract,  of  which 
the  said  J.  C.  was,  in  his  lifetime,  seised,  be- 
ing in  our  opinion,  one  sixth  part  of  the  lands 
ordered  for  admeasurement,  considered  as  well 
with  reference  to  the  value  as  the  quality  of 
the  said  lands,  with  the  appurtenances,  the 
counsel  for  the  said  widow  having  abandoned 
all  claim  to  more  than  a  sixth  of  the  said  lands 
mentioned  in  the  said  order,  which  said  lands, 
with  their  appurtenances,  admeasured  by  us, 
and  set  off  as  the  widow's  dower  as  aforesaid, 
are  described  as  follows,  that  is  to  say:  'be- 
ginning, &c.'  [by  metes  and  bounds],  also  that 
part  of  the  dwelling  house  on  the  said  prem- 
INCS,  described  as  follows,  to  wit:  all  the  rooms 
and  chambers  in  the  upright  part  of  the  said 
house,  on  the  west  side  of  the  hall  or  entry, 
and  the  land  the  same  stands  on;  and  also  the 
cellar  under  the  west  part  of  the  said  house; 
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and  also  the  pantry  or  buttery  on  the  north  side 
of  the  same;  and  also  the  west  equal  half  of 
the  stairs  in  the  hall  from  the  first  to  the  second 
floor;  and  also  the  garret  or  upper  room,  or 
rooms,  or  place  for  them,  over  the  said  west 
part  of  the  said  house;  and  also  so  much  of 
the  entry  or  hall  on  the  first  floor  at  the 
foot  of  the  said  stairs  as  is  contained  in  the 
width  of  the  two  floor  boards,  on  the  west 
side  of  the  said  entry,  next  and  opposite  to 
the  door  leading  into  the  west  room:  and  also 
all  of  the  said  entry,  or  hall  south  of  the  said 
door  leading  into  the  said  west  room.  In  wit- 
ness, &c.,  this  13th  day  of  July,  A.  D.  1822. 

T.  S.  (L.  B.) 
G.  T.  (L.  s.) 
R.  N.  (L.  s.)" 

Stower,  one  of  the  admeasurers,  in  an  affi- 
davit the  jurat  whereof  was  dated  Oct.  14, 
1822,  stated  that  on  the  lands  mentioned  in  the 
order  for  admeasurement,  there  is  situate  a 
very  valuable  and  rich  iron  ore  bed,  which 
was  opened  and  *worked  before,  and  [*463 
in  the  lifetime  of  John  Coates  and  while  he  was 
owner  of  the  lands;  that  this  was  proved,  and 
admitted  before  the  admeasurers,  by  the  coun- 
sel of  Cheever;  that  this  iron  ore  bed  consti- 
tutes the  principal  value  of  the  lands,  is  quite 
productive,  and  that  the  land  is  poor  and  of 
very  little  value  in  comparison  with  the  value 
*of  the  ore  bed;  that  Cheever's  counsel  [*464 
contended  before  the  admeasurers  that  the 
widow  could  not  lawfully  be  endowed  of  any 
part  of  the  ore  bed,  because  she  could  not  use 
the  same  without  being  liable  for  waste;  and 
that,  therefore,  the  admeasurers  set  off  her 
dower  without  considering  the  increased  value 
of  the  lands  by  means  of  the  ore  bed,  but 
made  apportionment  of  the  lands,  as  though 
no  iron  ore  had  been  there;  that  if  the  widow 
was  entitled,  in  law,  to  be  endowed  of  a  por- 
tion of  the  ore  bed,  the  admeasurers  set  off  but 
a  small  proportion  of  what  is  and  was  her 
just  and  reasonable  dower;  that  her  general 
right  to  dower  in  the  lands  was  admitted  by 
Cheever  before  the  ad  measurers.  Throop  and 
Noble,  the  other  two  admeasurers,  made  affi- 
davits to  the  same  effect,  tbej^lrat  of  one  be- 
ing dated  the  same  day,  and  the  other,  Oct.  16, 
1822. 

The  notice  of  the  motion,  to  be  founded  on 
the  above  papers,  was  signed  by  Dean  Edson, 
as  attorney  for  M.  Coates,  the  appellant,  and 
directed  to  Hascall  &  Ross,  as  attorneys  for 
the  respondent,  Cheever,  with  copies  of  the 
papers,  giving  them  notice  that,  on  reading 
those  papers,  he  should  bring  on  the  argument 
of  appeal,  and  that  this  court  would  be  moved, 
at,  &c.,  on,  &c.,  that  the  admeasurement,  &c., 
be  set  aside  for  irregularity  and  insufficiency 
in  the  assignment,  &c.,  and  that  the  assign- 
ment, &c.,  be  held  for  nothing,  and  that  the 
admeasurers  do  proceed  to  lay  off  and  assign 
to  the  widower,  &c. ,  her  reasonable  dower,  &c., 
according  to  law. 

Attached  to  the  same  papers  was  a  declara- 
tion in  writing,  signed  by  Dean  Edson,  as  at- 
torney of  the  appellant,  and  dated  Aug.  12, 
1822,  stating  that  Maria  Coates  thereby  ap- 
pealed for  relief  in  the  premises  to  the  next 
Supreme  Court  of  Judicature,  to  be  held  for 
the  State  of  N.  Y.,  from  the  admeasurement, 
&c.,  and  assigning  for  cause,  the  omission  to 
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assign  her  dower,  according  to  her  legal  rights, 
and  particularly  in  not  allowing  her  a  partici- 
pation in  the  ore  bed,  and  the  profits  thereof. 
465*]  *Copies  of  all  the  appllant's  papers, 
with  the  notice  of  the  motion,  were  served  on 
Mr.  Hascall,  the  partner  of  Henry  H.  Ross, 
the  latter  of  whom  acted  as  counsel  for 
Cheever  before  the  surrogate  and  admeasurers. 
Cheever  himself  resided  in  Boston,  and  had  a 
tenant,  Walton  (named  in  the  order  and  served 
with  the  original  papers),  resident  upon  the 
premises.  It  was  testified  by  Mr.  Ross  that 
Cheever  never  gave  him  any  special  power  of 
agency  or  as  attorney  to  act  in  this  mat- 
ter, other  than  a  general  request  to  keep  a 
look  out;  nor  had  Cheever,  according  to  his 
knowledge  or  belief,  even  given  any  authority 
beyond  this  to  his  late  partner,  Hascall.  It 
also  appeared  that  Cheever  had  been  apprised 
at  a  very  early  stage  of  this  proceeding,  that 
an  appeal  had  been  brought  in  this  matter, 
and  that  he  had  retained  counsel  to  defend  the 
same. 

It  further  appeared,  by  Mr.  Ross'  affidavit, 
that  one  sixth  only  of  the  premises  was 
claimed,  on  his  suggesting  to  the  admeasurers 
and  the  opposite  counsel,  that  the  husband  of 
Maria  Coates  was  the  legal  owner  of  only  one 
undivided  half  of  the  premises. 

It  appeared  further,  by  the  affidavit  of  Mr. 
Ross  and  others,  that  a  part  of  the  vein  of  ore 
then  open  and  worked,  was  not  so  opened  and 
worked  in  the  lifetime  of  the  husband,  but 
that  the  same  was  opened  by  Walton, the  tenant 
of  Cheever,  and  at  C.'s  expense  and  cost;  that 
the  opening,  securing  and  draining  it,  since 
the  husband's  death,  had  cost  above  $2,000, 
including  other  improvements  for  the  conven- 
ience of  digging  and  vending  ore;  that  those 
parts  opened  by  Coates  were  abandoned  and 
had  not  been  used  or  worked  for  about  six 
years,  and  were  filled  with  earth,  water  and 
stones.  Witnesses  were  examined  before  the 
admeasurers,  after  several  adjourments,  by 
whose  testimony,  and  a  view  of  the  premises, 
it  appeared  that  the  premises  consisted  of  a 
cultivated  farm,  a  house,  a  barn  and  other  out- 
houses, a  wharf  and  a  vein  of  iron  ore,  extend- 
ing in  length  about  sixty  rods;  that  the  vein 
of  ore  had  been  opened  and  worked  in  several 
466*]  places;  that  it  had  been  *worked  down, 
in  some  places,  as  low  as  it  could  be  worked 
without  draining,  and  that  some  other  places 
were  obstructed  by  earth  and  some  by  rocks; 
and  that  since  the  premises  had  been  conveyed 
by  Coates  to  the  present  proprietors,  they  had 
laid  out  a  considerable  sum  in  repairing  the 
east  end  of  the  house;  that  they  had  built  a 
new  wharf,  and  opened  the  ore  bed  in  a  new 
place,  which  they  had  uncapped  and  sided 
with  timber,  and  had  made  a  drain  for  the 
same,  the  expense  of  all  which  was  estimated 
at  upwards  of  $2,000;  that  the  expenses  of 
opening,  draining  and  timbering  the  ore  bed 
and  making  a  road,  and  building  a  wharf  for 
the  convenience  thereof,  was  about  three 
fourths  of  the  whole  expense;  that  after  about 
six  years  use  of  the  ore  bed,  it  would  be  nec- 
essary to  sink  a  new  drain,  which  a  witness 
was  of  opinion  would  cost  about  $2,000,  if 
made  as  it  ought  to  be,  for  permanent  use; 
that  the  difficulty  and  expense  of  digging  the 
ore  increased  with  the  quantity  taken  out, 
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both  by  reason  of  the  height  to  which  the  ore 
must  be  raised,  and  also  of  the  great  difficulty 
and  expense  incurred  in  keeping  the  works 
free  from  water,  inasmuch  as  the  length  of 
the  drain  was  greatly  increased  with  its  depth, 
and  the  bottom  is  a  rock;  that  permitting  Mrs. 
Coates  to  raise  ore  from  the  newly  opened  vein, 
would  greatly  interrupt  and  discommode  the 
present  occupant. 

Coates  had  purchased  one  half  of  these 
premises  of  one  Harmon,  to  whom  he  had,  at 
the  time  of  the  purchase,  executed  a  mortgage 
for  the  consideration  money  ;  which  mortgage 
had  been  assigned  to  the  respondent,  who  pur- 
chased the  premises  of  Coates,  during  his 
lifetime,  and  took  a  conveyance  thereof  in  fee. 
The  circumstances  attending  the  conveyances 
and  mortgage  are  particularly  detailed  in  the 
opinion  of  the  Chief  Justice. 

Mr.  Z.  R.  Shipherd,  for  the  appellant,  moved 
that  the  report  of  the  admeasurers  be  set  aside 
on  the  grounds  specified  in  the  appeal,  viz.  : 
the  omission  to  assign  the  appellant  her  dower 
according  to  her  legal  rights,  and  particularly, 
*not  allowing  her  a  participation  in  [*467 
the  ore  bed  and  the  profits  thereof.  He  said 
this  mine  was  opened  during  the  husband's 
lifetime ;  and  whatever  doubts  may  formerly 
have  been  entertained  on  this  subject,  they 
are  put  at  rest  by  the  case  of  Stoughton  v.  Leigh, 
1  Taunt.,  402.  This  case  decides  that  the 
widow  is  dowable  of  all  those  mines  of  lead 
and  coal  which  have,  in  fact,  been  opened 
during  the  husband's  lifetime,  and  in  which 
he  had  an  estate  of  inheritance.  This  bed  of 
ore  is  a  part  of  the  lands  whereof  the  husband 
was  seised,  within  the  meaning  of  the  Act 
Concerning  Dower.  (Sess.  10,  ch.  4,  sec.  1 ; 
1  R.  L.,  56.)  It  is  so  at  the  common  law. 
Blackstone  says  that  "  whatever  is  in  a  direct 
line  between  the  surface  of  any  land  and  the 
center  of  the  earth  belongs  to  the  owner  of  the 
surface,  as  is  every  day's  experience  in  the 
mining  countries."  (2  Bl.  Com.,  18.)  The 
wife  is  entitled  to  dower  of  all  profits  of  land 
in  which  the  husband  was  seised  of  an  estate 
of  inheritance.  (F.  N.  B.,  148.)  Many  things 
of  a  less  permanent  and  substantial  nature 
than  mines  are  subject  to  dower.  Springs  of 
water,  in  Rex  v.  Miller,  Cowp.,  619,  were  held 
to  be  profits  of  land.  So  dower  is  due  of  tolls 
arising  from  a  public  navigable  river.  (Buck- 
eridge  v.  Ingram,  2  Ves.,  Jr.,  652.)  If  a  man 
let  lands  with  liberty  of  digging,  his  wife 
shall  not,  therefore,  be  the  less  endowed  of 
them.  Many  of  the  cases  put  by  Ld.  Coke  (1 
Inst.,  32  a)  are  of  things  not  partaking  so 
much  of  real  property  as  mines.  One  instance 
there  given  is  of  a  mill,  whereof  a  woman 
shall  not  be  endowed  by  metes  and  bounds, 
nor  in  common  with  the  heir,  but  either  she 
may  be  endowed  of  the  third  toll-dish,  or  de 
integro  molendino  per  quemlibet  tertium  mensem. 
The  remainder-man  for  life,  in  an  estate  tail, 
may  continue  to  work  all  coal  mines  which 
were  lawfully  opened  by  the  tenant  in  tail. 
(Clnvering  v.  Clavering,  2  P.  Wms.,  388.)  In 
Hoby  v.  Hoby.  1  Vern.,  218,  it  was  not  dis- 
puted that  the  demandant  was  entitled  to 
dower  in  a  coal  mine.  He  also  referred  to 
Roll.  Abr.,  675,  Dower,  D  ;  Bac.  Abr.,  Dower, 
B ;  Co.  Litt.,  55  b;  4  Wpodf.  L.  &  T.,  55. 

The  circumstance  of  improvements  having 
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been  made  since  the  death  of  the  husband  can- 
not affect  the  claim.  Such  a  rule  would  place 
the  widow  completely  in  the  power  of  the  ten- 
ant who  might  bar  her  dower  by  improving 
468*1  to  *the  full  value  of  the  land.  The 
law  will  not  subject  her  to  more  disadvan- 
tageous terms  than  a  tenant  in  common,  who 
is  liable  to  pay  his  share  for  improvements, 
but  his  title  cannot  thereby  be  taken  away  or 
affected  in  the  least. 

Mr.    S.   A.    Foot,   for  the  respondent,   ob- 
jected : 

1.  That  the  service  of  the  papers  was  not 
sufficient.     He  said  the  10th  section  of  the  Act 
(sess.  29,  ch.  168;   1  K.  L.,  61)  under  which 
this  proceeding  before  the  surrogate  was  insti- 
tuted, requires  the  appellant  to  give  notice  in 
writing  of  the  causes  of  complaint  within  30 
days  after  filing  the  report.     But  the  Act  is 
silent  as  to  the  persons  to  whom  this  notice 
shall  be  given,  and  the  manner  of  service. 
Here  has  been  a  tenant  of  the  freehold  for 
several  years  before  the  application,  and  a  ten- 
ant under  him,  neither  of  whom  were  served. 
Hascall  &  Ross  cannot  be  considered,  for  the 
purpose  of  this  service,  either  as  attorneys, 
solicitors  or  proctors ;  for  no  such  officers  are 
legally  recognized  as  existing   in  the  Surro- 
gate's Court.     They  are  mere  private  coun- 
sel or  advisers.     It  does  not  appear  by  the  re 
cital  in  the  order  that  they  were  acknowledged 
as  such  before  the  surrogate  in   this  cause. 
The  tenants  are  mentioned  as  appearing  in 
person.    The  proceedings  in  dower  are  usually 
conducted  against  the  tenant  in  possession. 
The  notice  of  this  application  is  in  the  nature 
of  process.    It  is  a  call  to  come  into  this  court, 
not  only  to  hear  a  simple  reversal  or  affirm 
ance  of  the  proceedings  in  the  court  below, 
but  for  a  general  revisal  of  those  proceedings. 
There  cannot  be  service  to  call  a  party  into 
court  upon  his  attorney  in  fact.     The  fact 
that  Mr.  Ross  was  an  attorney  of  this  court 
makes  no  difference.     The  2d  section  makes 
service  of  notice  that  the  application  will  be 
made  to  the  surrogate  good  when  made  either 
upon  the  widow  or  her  attorney ;  but  the  Act 
is  silent  as  to  the  manner  in  which  service 
shall  be  made  when  the  application  is  on  the 
part  of  the  widow.      This  difference  shows 
that  the  Legislature  intended    to  leave  the 
service  as  at  common  Jaw.     The  application 
against  the  widow  is  merely  a  call  upon  her  to 
institute  legal  proceedings  "for  the  recovery  of 
her  dower.     She  may  reside  out  of  the  State  ; 
469*]  and  her  dower  not  being  *assigned, 
she  has  no  tenant  upon  the  land  ;  and  the  no- 
tice to  her,  for  which  the  Statute  provides,  is 
for  the  original  application.     It  is  a  matter  in 
pats;  whereas  the  present  is  to  bring  a  party 
into  court  upon  a  proceeding  already  insti- 
tuted.    In  the  case  of  Cooper,  Widow,  &c.,  15 
Johns.,  533,  the  reasoning  of  the  court  exhibits 
the  light  in  which  notices  of  this  kind  are  to 
be  viewed.     Our  appearance  here  makes  no 
difference.     It  is  no  waiver,  because  we  ap- 
pear merely  for  the  purpose  of  making  the  ob- 
jection.    (  Vide  Malcom  v.  Rogers,  ante,  1.) 

2.  As  to  the  right  of  the  demandant,  he 
cited  Jac.   L.  D. ,  Dower,  3 ;    1  Cruise  Dig. , 
166.  Dower,  ch.  4,  sec.  27,  and  the  cases  there 
cited,  especially  the  case  of  Hoby  v.  Hoby,  1 
Vern.,  318,  and  a  note  to  that  case  in  the  last 
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ed.  of  Vernon;  Bac.  Abr.,  Waste,  C,  3,  and 
the  1st  res.  in  Saunders'  case,  5  Co.,  12. 

He  admitted  that  these  and  other  authorities 
establish  that  a  widow  may  be  endowed  of 
certain  mines  opened  in  the  husband's  life- 
time, and  which  he  is  using  at  his  death.  He 
thought,  however,  that  none  of  the  cases  went 
beyond  collieries.  He  said  there  are  special 
reasons  for  this  exception,  as  may  be  seen  by 
the  case  of  Clavering  v.  Cla-ceriny,  2  P.  Wms. , 
388.  Coal  mines  will  spoil  from  the  not  work- 
ing them.  It  is  true  that  Coates  opened  and 
partially  worked  the  vein  during  his  lifetime, 
but  abandoned  it,  and  was  not  engaged  in 
working  it  at  his  death. 

But  if  the  appellant  has  a  right  of  dower  in 
this  mine,  the  surrogate  has  no  jurisdiction  of 
the  case.  The  common  law  proceedings  for 
the  recovery  of  dower  being  expensive,  the 
Legislature  have  thought  it  their  duty  to  give 
summary  powers  to  the  surrogate.  But  it  is 
evident,  on  examining  the  Statute,  that  they 
mean  to  confine  this  remedy  to  the  ordinary 
plain  case  of  lands,  where  the  dower  may  be 
set  off  by  metes  and  bounds.  The  language 
of  the  Statute  does  not  extend  beyond  that 
case.  It  mentions  lands  only  as  the  subject  of 
division  ;  and  by  the  3d  section,  the  admeas- 
urers  are  required  to  admeasure  and  lay  off, 
as  speedily  as  may  be,  one  third  part  of  the 
lands  thus  petitioned  for  admeasurement. 
They  have  no  power  by  the  Statute  beyond 
marking  off  the  lands  by  metes  and  bounds. 
After  *this  is  done,  the  widow  may  [*47O 
have  ejectment.  Here  is  the  extent  of  her 
remedy ;  she  must  be  content  to  take  what  the 
surrogate  has  power  to  give  her.  This  is  the 
settled  rule  where  the  party  elects  his  tribu- 
nal. The  surrogate  has  no  power  to  assign 
her  dower  of  this  mine.  Suppose  it  had  been 
a  mill,  could  the  admeasurers  assign  her  every 
third  toll-dish  ?  They  must  adhere  strictly  to 
the  powers  confided  to  them,  which  are  merely 
to  admeasure  by  metes  and  bounds.  Yet  the 
case  of  Stoughton  v.  Leigh,  relied  upon  by  the 
other  side,  places  the  profits  of  a  mine  and  a 
mill  upon  the  same  footing  as  to  the  mode  of 
assignment.  The  remedy  of  the  appellant, 
then,  lies  in  a  real  action,  or  in  chancery. 
Can  the  admeasurers  mark  off  one  third  of  the 
mine  ?  This  is  impossible.  It  depends  on  the 
course  of  the  view,  which,  as  the  court  know, 
from  the  history  of  minerals,  the  admeasurers 
could  not  ascertain.  It  is  essential  that  they 
should  have  power  distinctly  to  designate  the 
right. 

Again  ;  we  claim  as  alienee,  and  as  such  by 
the  Statute,  are  to  be  allowed  our  improve- 
ments, or,  in  other  words,  the  appellant  can 
claim  her  dower,  only  according  to  the  value 
of  the  lands  exclusive  of  the  improvements 
made  since  the  sale.  (1  R.  L.,  60.  sec.  1.)  How 
are  the  admeasures  toarrive  at  this  allowance? 
Is  it  by  authorizing  us  first  to  pay  ourselves 
out  of  the  profits,  and  afterwards  giving  the 
appellant  the  enjoyment  of  her  dower  ?  In 
Hitchcock  v.  Harrington,  6  Johns.,  290,  it  was 
held  that  the  wife  is  entitled  to  dower  in  an 
equity  of  redemption  ;  but  as  between  the 
widow  and  mortgagee,  the  mortgage  must  be 
considered  an  alienation.  To  entitle  her  to 
dower,  the  mine  must  have  been  opened  while 
the  husband  was  seised.  Unless  opened  during 
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his  lifetime,  and  while  seised,  it  is  not  looked 
to  by  the  widow  for  her  support.  Now,  who 
is  to  try  these  various  questions?  The  facts  in 
relation  to  them  rest  in  paia.  They  do  not 
apply  to  the  right,  but  to  the  extent  of  the 
dower.  Can  we,  in  this  way,  be  deprived  of 
our  right  to  a  trial  by  jury,  or  of  a  hearing  in 
the  Court  of  Chancery  ?  The  admeasurers 
have  no  means  of  trying  these  matters.  They 
cannot  compel  the  attendance  of  a  single  wit- 
ness, or  the  production  of  a  single  paper.  But 
it  may  be  said  that  the  Statute  requires  this 
471*]  *court,  on  appeal,  "  to  review  the  pro- 
ceedings, and  do  therein  what  is  just."  This 
does  not  imply  the  power  of  issuing  a  venire, 
and  trying  these  rights  by  jury.  It  relates  to 
the  subject  matter,  and  means  the  exercise  of 
a  jurisdiction  strictly  appellate.  It  imports  no 
more  than  a  similar  provision  in  the  Twenty- 
five  Dollar  Act,  "  that  this  court  shall  proceed 
and  give  judgment,  according  as  the  very 
right  of  the  case  shall  appear."  (1  R.  L.,  397, 
sec.  17.)  The  alienation,  the  opening  in  the 
husband's  lifetime  and  during  his  seisin,  and 
the  extent  and  value  of  the  improvements,  are 
all  to  be  tried.  The  widow  must  pay  or  allow 
one  third  of  the  repairs.  In  the  case  put,  of 
dower  in  a  mill,  the  widow  who  receives  every 
third  toll-dish,  must  defray  one  third  of  the 
expense  in  repairing  the  mill. 

The  court  will  not  reverse  the  decision  of 
the  admeasurers,  except  for  error.  Here  is  no 
error  ;  for  the  appellant's  own  tribunal  have 
given  her  all  that,  by  law,  they  had  power  to 
give.  That  she  is  unable  to  obtain  more, 
arises  from  her  own  act  and  cannot  be  alleged 
for  error. 

Mr.  Shipherd,  in  reply.  If  the  notice  of  this 
application  is  defective,  the  court  will  doubt- 
less order  a  new  one  to  be  given,  so  as  not  to 
suffer  a  sacrifice  of  the  appellant's  right  by  the 
omission  of  her  attorney.  Without  this  course, 
the  30  days  allowed  for  the  appeal  having 
elapsed,  she  would  be  remediless. 

This  service,  had  it  been  for  the  original 
proceeding  before  the  surrogate,  would  have 
been  sufficient.  The  2d  section  of  the  Statute 
contemplates  a  service  upon  the  attorney  of  the 
party  in  that  case.  To  whom,  then,  ought 
notice  of  the  appeal  to  be  given  ?  Why  not, 
as  here,  to  the  counsel  of  the  party  who  ap- 
peared before  the  surrogate  ?  On  whom  is  a 
notice  of  appeal  in  chancery  to  be  served  ?  On 
the  solicitor  who  conducted  the  cause  in  the 
court  below.  Notice  of  filing  a  writ  of  error 
is  served  on  the  attorney  in  the  court  below. 
In  this  case,  notice  to  the  surrogate  is  enough: 
which  he  receives  by  the  exceptions  being  filed 
in  his  office,  with  a  declaration  of  appeal.  The 
Statute  requires  the  exceptions  and  notice  to 
472*]  be  served,  without  directing  *the  man- 
ner in  which  this  is  to  be  done,  or  designating 
the  person  to  whom  it  is  to  be  directed.  The 
exceptions  and  notice  of  appeal  are,  ordinarily, 
served  on  the  judge  or  magistrate  who  makes 
the  decision.  When  a  party  has  no  attorney, 
many  kinds  of  notices,  by  a  rule  of  this  court, 
may  be  served  by  being  affixed  in  the  clerk's 
office.  A  written  power  to  Ross  &  Hascall 
was  not  necessary.  They  admit  that  they 
were  employed  by  Cheever  to  watch  and  look 
out.  This  makes  them  agents  for  the  purpose 
of  this  whole  matter,  in  all  its  stages.  The  re- 
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spondent,  the  owner  of  these  lands,  resides  in 
Boston.  Will  the  court  send  us  there  to  serve 
the  notice  ?  In  similar  cases,  the  most  impor- 
tant rights  are  frequently  compromitted  by  a 
mere  advertisement  in  the  newspaper.  This  is 
a  continuation  of  the  proceedings  before  the 
surrogate.  There  is  no  writ  or  process  to  be 
served.  It  is  a  proceedings  fern,  that  merely 
requires  reasonable  notice  to  the  parties  inter- 
ested, which  they  have  received  by  a  service 
of  these  papers  upon  their  agents  in  the  con- 
cern. 

Our  right  to  dower  in  this  mine  seems  not 
to  be  opposed  with  any  great  degree  of  confi- 
dence, but  many  obstacles  are  raised  to  our 
obtaining  it  in  this  form.  The  court  have  the 
same  power  on  the  subject,  as  a  court  of 
equity.  The  admeasurers  may  have  no  powers 
of  trial,  or  to  determine  questions  of  law  ;  but 
this  court  court  have  a  general  power  of  re- 
view and  correction  over  them  and  will  guide 
their  proceedings  as  to  the  law.  The  interven- 
tion of  a  jury  is  unnecessary.  The  facts,  going 
to  constitute  our  right,  were  all  confessed 
before  the  surrogate.  The  mortgage  does 
not  bar  the  right  of  dower.  A  mortgagee 
has  nothing  to  do  with  the  premises.  A 
mortgagee  works  no  disseisin  of  the  mort- 
gagor, as  has  been  supposed.  The  latter  re- 
mains seised  precisely  in  the  same  manner, 
and  to  every  intent,  as  if  no  mortgage  had 
been  given.  But  if  the  tribunal  below  had 
defective  powers,  this,  of  itself,  is  a  reason 
why  the  court  should  tell  us  so  by  setting 
aside  the  report,  and  turning  us  over  to  the 
legal  remedy.  It  is  said  the  admeasurers 
could  not  set  off  our  rights  by  metes  and 
bounds  ;  but  they  might,  at  least,  have  re- 
ported to  the  surrogate  that  *we  were  [*473 
entitled  to  one  third  of  the  ore  upon  these 
premises,  and  set  off  the  residue  by  metes  and 
bounds.  The  Statute  gives  to  the  admeasurers 
all  the  powers  of  a  sheriff  upon  a  writ  of  hnbere 
facias  semnam.  The  same  difficulties  inter- 
vene in  that  case,  and  yet  it  is  held  that  he  may 
assign  every  third  toll-dish  of  a  mill.  The 
remedy  granted  by  the  Statute  should  be 
favored,  as  one  granted  to  speed  and  facilitate 
the  remedy  of  the  widow  in  the  recovery  of 
rights  upon  which  her  subsistence  often  de- 
pends. The  only  question  here,  is  in  relation 
to  the  quantity  or  extent  of  the  dower,  as  to 
which  the  admeasurers  may  be  fully  directed 
by  a  special  order.  There  is  no  difference  in 
principle  between  a  claim  of  dower  in  a  coal 
and  an  iron  mine.  Both  are  appurtenant  to — 
nay,  form  a  part  of  the  lands  ;  thus  coming 
within  the  terms  of  the  Act.  The  improve- 
ments for  which  a  compensation  is  claimed 
were  made  since  the  husband's  death.  The 
statute  allowing  improvements  to  the  alienee 
ought  to  be  confined,  in  construction,  to  those 
made  by  him  before  the  death  of  the  husband, 
upon  which  event  he  ought  immediately  to 
surrender  the  widow's  dower. 

WOODWORTH,  J.,  delivered  his  opinion 
nearly  as  follows :  A  preliminary  objection 
is  taken,  that  due  notice  of  this  appeal  has  not 
been  given.  Cheever,  the  respondent  and 
owner  of  the  lands,  resided  in  Mass.,  but  he 
personally  appeared  to  answer  the  proceedings 
which  were  instituted  before  the  surrogate ; 
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and  while  the  subject  was  before  the  admeas- 
urcrs.  llascall  &  Ross  were  treated  as  his  at- 
torneys, in  all  the  different  stages  of  the  inves- 
tigation. After  the  decision,  they  were  in 
structed  by  him,  to  keep  a  good  look  out.  The 
Statute  does  not  designate  the  person  on  whom, 
nor  the  manner  in  which,  notice  of  the  appeal 
is  to  be  served.  Here  they  were  served  upon 
Hascall,  the  partner  of  Ross.  This  fact  comes 
to  the  knowledge  of  the  respondent,  so  that  he 
has  a  fair  opportunity  of  contesting  the  matter. 
He  retains  counsel,  who  watches  the  proceed- 
ings down  to  the  time  of  the  motion,  when  he 
474*]  is  heard  by  his  *counsel  against  the 
appeal.  Under  the  circumstances,  I  think  the 
clause  of  the  Statute  requiring  notice,  is  reason- 
ably satisfied.  The  party  is  fully  apprised,  and 
cannot  suffer  from  the  omission  to  serve  the 
papers  upon  him  personally. 

The  premises  in  question  contain  a  valuable 
ore  bed,  which  was  partially  opened  by  the 
husband  of  the  appellant,  during  his  lifetime. 
Since  his  death,  the  owner  has  extended  this 
opening  at  a  great  expense,  and  with  very 
great  success.  In  setting  off  dower,  the  ad- 
ineasurers  disregarded  the  increased  value  of 
the  land  arising  from  the  circumstance  of  its 
containing  this  ore  bed.  They  estimated  the 
value,  considered  merely  with  a  view  to  its 
agricultural  improvement,  and  assigned  by 
metes  and  bounds  sufficient  to  cover  one  sixth 
of  that  estimate,  carefully  avoiding  any  inter- 
ference with  the  ore.  There  is  no  doubt  that 
as  to  mines  in  general,  including  beds  of  iron 
ore,  if  they  are  unopened  at  the  time  of  the 
owner's  death,  his  widow  must  take  her  dower 
in  other  lands  merely.  The  newly  opening  a 
mine  is  waste,  and  the  widow,  having  only  an 
estate  for  life,  can  legally  do  no  act  which  in- 
jures the  inheritance.  All  the  cases  agree  in  this. 
But  it  is  equally  clear,  that  if,  during  the  hus- 
band's lifetime"  mines  are  opened,  dower  in 
them  is  properly  assignable.  In  this  case,  the 
admeasurement  must  accordingly  be  set  aside. 
The  admeasurers  must  assign  to  the  appellant 
her  dower  in  all  mines  which  were  opened 
during  her  husband's  life;  but  she  cannot  profit 
by  any  extension  of  that  opening.  The  ad- 
measurers  should  take  into  consideration  the 
value  of  the  mine  as  far  as  it  was  opened  dur- 
ing the  husband's  life,  and  then  assign  the 
dower,  either  by  measuring  off  one  third  in 
value,  or  specifically  assigning  a  reasonable 
share  of  the  profits  at  short  periods.  The  case 
of  Stovghton  v.  Leigh,  1  Taunt.,  402  contains 
the  rules  by  which,  I  think,  the  admeasurers 
ought  to  be'guided. 

475*]  *SAVAGK,  Ch.  J.  By  the  10th  section 
of  the  Act  (1  R.  L. ,  61),  any  party  conceiving 
himself  aggrieved,  by  the  proceedings  before 
the  surrogate,  may  appeal  to  this  court,  giving 
notice  in  writing,  within  30  days  after  filing 
the  report  of  the  admeasurers,  of  the  causes  of 
complaint  and  of  his  intention  to  apply  to  the 
next  Supreme  Court.  The  notice,  in  this  case, 
was  served  on  Hascall,  the  partner  of  Ross, 
within  the  time  ;  but  no  notice  was  served  on 
the  respondent,  or  his  tenant  in  possession  of 
the  premises.  Ross  swears  that  neither  him- 
self nor  Hascall  were  the  attorneys  of  the  re- 
spondent, except  as  being  occasionally  em- 
ployed by  him  and  requested  to  keep  a  look 
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out  for  him  ;  but  they  had  no  authority  either 
to  let  or  dispose,  in  any  way,  of  the  property 
in  question,  or  any  other  property  of  tbe  de- 
fendant. Service  of  notice  on  an  attorney 
upon  record,  in  the  progress  of  a  cause  prose- 
cuted or  defended  by  an  attorney,  is  good  ;  but 
Ross  was  merely  counsel  before  the  surrogate, 
where  attorneys  are  not  known  as  officers  of 
the  court.  The  case  is  somewhat  similar  to 
proceedings  before  justices.  Suppose,  upon 
certiurari  brought,  the  plaintiff  should  serve 
his  assignment  of  errors  upon  the  person  who 
had  acted  as  counsel  for  the  opposite  party  be- 
fore the  justice,  would  this  be  a  good  service  ? 
The  notice,  in  my  opinion,  should  have  been 
sent  to  the  respondent  by  mail,  or  served  upon 
his  attorney  in  fact,  if  he  had  one.  Either 
mode  of  service  would  probably  be  sufficient, 
where  the  respondent,  as  here,  resides  out  of 
the  State.  If  nothing  farther  appeared,  there- 
fore, I  should  be  against  the  application  upon 
the  question  of  notice.  But  it  seems,  from  the 
papers,  that  the  respondent  had  actual  notice 
of  the  bringing  this  appeal,  and  this  in  season 
to  enable  him  to  retain  counsel  and  prepare 
for  his  defense.  The  whole  case  is  fully  before 
us,  and  I  think  we  are  justified,  under  such 
circumstances,  in  entertaining  jurisdiction  and 
deciding  the  case  upon  its  merits. 

Admeasurers  of  dower  were  regularly  ap- 
pointed on  application  of  the  appellant.  They 
assigned  her  dower  of  lands  in  Essex  Co., 
being  the  third  of  one  half  of  a  certain  lot, 
which  is  valuable  chiefly  on  account  of  an  iron 
ore  *bed  which  it  contains.  The  ad-  [*47(> 
measurers  assigned  the  dower  under  an  im- 
pression that  she  was  not  entitled  to  any  share- 
in  the  ore  bed.  They,  of  course,  gave  her  no 
part  of  this  bed  ;  nor  did  they  estimate  it,  in 
the  value  of  the  lot,  in  setting  off  the  sixth 
part. 

The  widow  appeals  to  this  court,  and  we  are 
now  moved  to  set  aside  the  assignment  as  in- 
equitable. The  respondent  resists  the  applica- 
tion, on  the  ground  that  the  appellant  is  not 
entitled  to  dower  of  the  mine. 

By  the  affidavits  on  the  part  of  the  respond 
ent,  it  appears  that  John  Coates,  the  husband 
of  the  demandant,  in  his  lifetime  (1809),  bor- 
rowed of  the  respondent  $32,000,  conveyed  the 
premises  in  question  to  him  for  $15,000,  and 
died  insolvent ;  so  that  this  property  is  all  that 
the  respondent  has,  or  will  ever  be  able  to  ob- 
tain for  his  debt.  Coates  had  purchased  one 
half  of  the  premises  of  one  Harmon,  at  the 
same  time  giving  him  a  mortgage  thereon  for 
the  consideration  money.  This  mortgage  has 
since  been  regularly  assigned  to  the  respond- 
ent. It  farther  appears,  that  the  pits  from 
which  ore  was  taken  by  Coates,  have  filled  up, 
by  the  falling  in  of  earth  and  stone  ;  that  the 
respondent  has  sunk  a  new  pit,  and  built  a 
wharf  on  the  shore  of  Lake  Champlain,  at  an 
expense  of  from  two  to  three  thousand  dol- 
lars. 

In  England,  the  law  seems  to  be  settled,  that 
the  widow  is  entitled  to  be  endowed  of  mines 
'opened  and  worked  in  the  lifetime  of  her  hus- 
band, but  not  of  such  as  were  unopened.  Lit- 
tleton says  (Co.  Litt.,  31  a),  "the  wife,  after 
the  decease  of  her  husband,  shall  be  endowed 
of  the  third  part  of  such  land  and  tene- 
ments as  were  her  husband's  at  any  time  dur- 
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ing  the  coverture,  to  have  and  to  hold  to  the 
same  wife,  in  severally,  by  metes  and  bounds 
for  the  term  of  her  life."  Ld.  Coke  (Id.,  32  a), 
in  his  Commentary  upon  this  text,  enumerates 
several  cases  where  the  widow  shall  be  en- 
dowed, though  she  cannot,  from  the  nature  of 
the  property,  hold  by  metes  and  bounds. 
One  is  the  case  of  a  mill,  in  which  she  may  be 
endowed  of  the  third  toll-dish.  He  enumerates 
a  variety  of  other  cases,  but  is  silent  as  to 
mines.  In  Hoby  v.  Hoby,  1  Vern.,  218,  the 
Court  of  Chancery  recognized  the  widow's 
477*]  right  to  Mower  in  a  coal  mine.  In 
Saunders1  case  5  Co.,  12,  it  was  decided,  in  the 
C.  P. ,  that  a  lessee  for  years,  or  for  life,  may 
dig  mines  which  are  open,  but  shall  not  open 
new  ones,  unless  he  has  a  lease  of  them  specific- 
ally ;  and  then  he  may  dig  for  them.  In 
Clnvering  v.  Wavering,  2  P.  Wins.,  389.  it  was 
decided  by  Lord  CJiancellor  King,  that  a  ten- 
ant for  life  may  open  the  earth,  in  new  places, 
in  pursuit  of  an  old  vein  of  coals,  when  the 
coal  mines  had  been  opened  before  he  came  to 
the  estate.  In  Whilfieldv.  Bewit,  2  P.  Wins., 
240,  it  was  decided  that  A,  having  an  estate 
for  life,  subject  to  waste,  shall  no  more  open  a 
mine,  than  he  shall  cut  down  timber  trees ;  but 
in  this  case,  the  mines  spoken  of  were  those 
which  had  never  been  opened.  In  the  late  case 
of  Stoughton  v.  Leigh,  1  Taunt.,  402,  the  Court 
of  Chancery  put  several  questions  to  the  C.  P., 
for  their  opinion.  It  is  stated  that  the  husband 
was  seised  of  several  lead  and  coal  mines,  some 
in  his  own  land,  and  some  under  the  lands  of 
others.  Some  had  been  opened  and  worked, 
in  his  lifetime,  and  some  had  not.  And  it  is 
asked,  whether  the  widow  is  entitled  to  dower 
of  all,  or  any,  and  which  of  the  mines  ?  The 
C.  P.  answered,  that  the  widow  was  endow- 
able  of  all  the  husband's  mines  of  lead  and 
coal,  which  had,  in  fact,  been  opened  and 
wrought  before  his  death,  in  which  he  had  an 
estate  of  inheritance  ;  and  that  her  right  to  be 
endowed  did  not  depend  on  the  subsequent 
discontinuance  of  working  them,  either  by  the 
husband,  or  those  claiming  under  him  since 
his  death  ;  but  that  she  was  not  dowable  of 
mines  which  had  not  been  opened  at  all  ;  that 
in  assigning  dower,  the  sheriff  should  estimate 
the  annual  value  of  the  open  mines,  and  might 
assign  them  to  her  or  not ;  and  when  assigned 
to  her,  she  may  work  them  for  her  own  exclu- 
sive benefit.  If  the  property  could  be  divided 
by  metes  and  bounds,  that  was  the  most  proper 
manner,  but  if  it  was  not  susceptible  of  such 
a  division,  he  might  proportion  the  enjoyment 
and  perception  of  the  profits,  and  direct,  a 
separate  alternate  enjoyment  of  the  whole  for 
short  periods,  proportioned  to  the  share  each 
had  in  the  subject. 

I  cannot  find,  from  what  research  I  have 
been  able  to  make,  that  this  question  has  ever 
478*]  been  adjudicated,  either  *in  this  State 
or  in  any  of  our  sister  states  ;  but  all  the  au- 
thorities in  the  English  books,  both  ancient 
and  modern,  establish  the  right  of  the  widow, 
to  be  endowed  of  such  mines  as  have  been 
opened  and  worked  during  the  life  of  the  hus- 
band. (3  Wood.  Lee.,  406.) 

Mrs.  Coates,  then,  is  entitled  to  be  endowed 
of  the  ore  bed  in  question.  The  admeasurers 
were  irregular  in  undertaking  to  decide  upon 
her  right  in  the  land.  It  belonged  to  the 
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surrogate  to  determine  what  proportion  of  the 
premises  should  be  set  off,  and  it  was  the  duty 
of  the  admeasurers  to  obey  his  order.  What 
facts  appeared  before  the  surrogate  the  court 
cannot  know  ;  but  it  is  to  be  presumed  that  he 
decided  correctly,  and  according  to  the  facts 
presented  to  him. 

Another  question  for  our  consideration  is, 
whether  the  appellant  was  entitled  to  one  third 
or  only  one  sixth  of  the  property.  In  HHr,h- 
cdfk  v.  Harrington,  6  Johns.,  290,  it  was  decided 
that  the  widow  of  the  morlgagor  was  entitled 
to  dower,  the  mortgage  being  paid  up,  and 
the  tenant  deriving  title  through  the  mort- 
gagor, the  mortgagee  having  never  entered  or 
foreclosed  his  mortgage.  In  Collins  v.  Torry, 
7  Johns.,  278,  the  demandant  showed  title 
from  one  Merrick,  in  1775,  to  her  husband. 
From  him  it  passed,  through  Parsons  and 
Winston,  to  the  tenant.  The  tenant  produced 
a  mortgage  from  Merrick,  in  1772,  which  was 
duly  assigned  to  the  administrator  of  Winston, 
and  upon  which,  as  appeared  by  an  indorse- 
ment, interest  was  paid,  in  1784.  The  court 
decided  in  favor  of  the  demandant;  and  among 
other  things,  say  :  "A  mortgage,  before  fore- 
closure or  entry,  is  not  now  regarded  as  a 
legal  title,  which  a  stranger  can  set  up.  It  can 
only  be  used  by  the  mortgagee  and  his  repre- 
sentatives." It  is  added  :  "The  purchase  of 
the  mortgage  was,  in  effect,  a  discharge  of  the 
mortgage,  in  favor  of  the  title  under  the  mort- 
gagor. It  is  therefore  extinguished,  and  the 
title  of  the  tenant  relates  back  to,  and  is 
founded  on  the  seisin  of  the  husband."  In 
Stow  v.  Tifft,  15  Johns.,  460,  the  court  decided 
that  the  widow  of  a  mortgagor  for  the  purchase 
money,  the  deed  and  mortgage  being  cotem- 
poraneoua,  is  barred  of  her  dower  by  fore- 
closure of  the  mortgage.  A  question,  then, 
presents  itself,  *  whether  the  purchase,  [*47t> 
by  the  respondent,  of  Harmon's  mortgage,  is 
to  be  considered  an  extinguishment  of  it,  or 
whether  his  possession  is  to  be  considered  an 
entry,  under  the  mortgage,  in  the  nature  of  a 
foreclosure.  The  spirit  of  the  cases  cited 
seems  to  be  this  ;  that  where  the  tenant  in 
possession  enters  by  virtue  of  a  purchase  from 
the  mortgagor,  then  the  subsequent  purchase 
of  the  mortgage  by  him  is  an  extinguish- 
ment, and  the  widow's  right  relates  back  to 
the  purchase  by  her  husband,  and  she  shall 
recover.  But  where  the  tenant  enters  by  virtue 
of  a  foreclosure,  or  after  a  forfeiture  for  non- 
payment of  the  money,  then  the  estate  is 
deemed  never  to  have  vested  in  the  husband, 
and  the  widow  is  not  entitled  to  dower. 

In  this  view  of  the  case,  Mrs.  Coates  is  en- 
titled to  dower  in  the  whole  of  the  premises, 
according  to  the  value  at  the  time  of  alienation 
by  her  husband.  The  surrogate,  therefore, 
was  right  in  directing  the  admeasurers  to  lay 
off  one  third,  by  metes  and  bounds,  and  the 
admeasurers  erred  in  adopting  a  different  rule. 
They  ought  to  have  assigned  to  the  widow  one 
third  of  the  whole  estimated  value  of  the 
property,  deducting  the  value  of  the  improve- 
ments made  since  the  sale  by  her  husband.  If 
practicable,  they  should  have  given  her  a 
proportion  of  the  ore  bed,  assigning  to  the 
tenant  his  own  improvements.  If  such  a 
division  was  impracticable,  then  they  should 
have  directed  an  alternate  occupancy  of  the 
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whole,  or  a  share  of  the  profits,  always  secur- 
ing to  the  tenant,  under  our  Statute,  (sess.  29, 
ch.  168,  sec.  1,  K.  L.,  160),  his  own  improve- 
ments, or  a  suitable  allowance  for  the  use  of 
them. 

It  was  objected,  on  the  argument,  that  a 
surrogate's  court  is  not  a  fit  tribunal  to  be 
intrusted  with  proceedings  of  this  nature. 
This  objection  has  no  weight.  The  Legislature 
has  given  the  power,  and  I  can  see  no  reason 
why  three  admeasurers  are  not  equally  compe- 
tent with  the  sheriff,  to  make  a  just  partition. 

Accordingly,  the  following  rule  was  entered: 

48O»]  *NOVEMBER  4th,  1823. 

"  In  tlie  matter  of  MARIA  COATES,  Appellant, 

and 
ABIJAH  CHEEVER,  Appellee. 

On  reading  and  filing  an  appeal  from  the 
admeasurement  of  dower,  made  in  pursuance 
of  an  order  of  the  Surrogate  of  the  County  of 
Essex,  and  the  affidavits  and  papers  accom- 
panying the  said  appeal ;  it  is  ordered  that  the 
admeasurement  of  dower  heretofore  made  be 
set  aside  and  vacated,  and  that  the  admeasur- 
ers proceed  to  assign  to  the  said  Maria  her 
reasonable  dower  in  the  lands  and  tenements 
mentioned  aud  described  in  the  order  of  the 
said  surrogate  ;  and  whereas  it  appears  that 
on  the  premises,  in  which  dower  is  claimed, 
there  is  a  valuable  iron  ore  bed,  which  John 
Coates,  the  husband  of  the  said  Maria,  opened 
and  worked  in  his  lifetime,  and  that  he  was 
the  owner  and  proprietor  of  the  said  lands, 
'  when  the  said  ore  bed  was  opened  and  worked 
as  aforesaid  ;  by  reason  whereof  the  said  Maria 
is  dowable  of  and  in  all  such  ore  beds  on  the 
said  premises,  as  were,  in  fact,  opened  and 
wrought  before  the  death  of  her  said  husband, 
and  wherein  he  had  an  estate  of  inheritance 
during  the  coverture  ;  it  is  further  ordered, 
that,  in  making  the  assignment,  the  admeasur- 
ers estimate  the  annual  value  of  the  ore  beds 
that  had  been  opened  as  aforesaid,  as  part  of 
the  value  of  the  estate  of  which  the  said  Maria 
is  dowable  ;  that  the  admeasurers  may,  in  their 
discretion,  assign  the  dower  of  the  said  Maria, 
in  land  set  out  by  metes  and  bounds,  and  con- 
taining none  of  the  said  ore  beds,  or  they  may 
include  any  of  the  said  ore  beds,  so  as  aforesaid 
opened,  in  the  said  assignment,  describing 
them  specifically,  if  the  particular  lands  in 
which  they  lie  should  not  also  be  assigned  ; 
but  if  those  lands  should  be  included  in  the 
assignment,  the  open  ore  beds  within  them 
need  not  be  so  described,  being  part  of  the 
land  itself  assigned ;  or  the  said  admeasurers 
may  divide  the  enjoyment  or  perception  of  the 
profits  of  any  of  the  said  open  ore  beds,  by 
directing  a  separate  alternate  enjoyment  of  the 
whole,  at  short  periods,  proportioned  to  the 
share  each  party  had  in  the  subject,  or  by  giv- 
ing the  said  Maria  a  proportion  of  the  profits. 
In  each  and  every  case,  however,  the  said 
481*]  *admeasurers  are  not  to  take  into 
account  or  assign  dower  of  any  part  or  portion 
of  said  ore  bed  opened  by  said  Abijah  Cheever 
and  others,  since  the  death  of  the  said  John 
Coates,  nor  the  improvements  mfide  on  the 
said  premises  by  the  said  Abijah  Cheever  and 
others  since  the  death  of  the  said  John  Coates." 

Disapproved— 19  Wend.,  172. 
Explained— 1  Paige,  194. 
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JOHN  D.  DICKENSON 

v. 
WILLIAM  GILLILAND. 

Judgment — Lien  on  Lands — Sale  of  Lands  on 
the  Judgment,  after  Expiration  of  Ten  Tears — 
Lien  of  Intermediate  Judgment — Redemption 
— Mistake  of  Law — Computation  of  Time — 
Order  of  Court,  on  Summary  Application. 

Where  A  obtained  judgment  against  B,  prior  to 
Apr.  9,  1811;  held  that  the  lien  upon  the  lands 
of  B  ceased  as  against  a  subsequent  judgment 
creditor,  at  the  expiration  of  ten  years  from  that 
time. 

A  sale  under  such  a  judgment,  so  late  as  July  3, 
1821,  and  sheiitf's  deed  after  the  lapse  of  fifteen 
months,  will  not  do  away  the  lien  of  a  creditor, 
whose  judgment  is  intermediate  Apr.  9, 1811,  and  the 
time  of  the  sale,  unless  A's  lien  has  been  kept  alive, 
by  an  execution  actually  issued  and  delivered  to- 
the  sheritf,  prior  to  Apr.  3, 1821,  pursuant  to  the  Act 
(sess.  44,  ch.  238,  sec.  3),  in  which  case  it  lies  with  him 
to  show  this  affirmatively ;  for  it  will  not  be  intend- 
ed, from  the  mere  circumstance  of  a  sale  having 
been  made,  by  virtue  of  an  execution,  on  the  judg- 
ment, July  3,  1821,  or  any  day  intermediate  that 
time  and  Apr.  9,  preceding. 

Whether  the  extension  of  the  lien  for  the  three 
months,  by  the  Act  of  Apr.  3,  1821,  is  to  be  com- 
puted by  calendar  or  lunar  months.  Qucere. 

Where  D.  obtained  a  judgment  against  G.,  which 
bound  all  his  lands,  and  G.  afterwards  sold  and  con- 
veyed one  parcel  of  his  land  to  P.  and  another 
parcel  to  K.,  and  then  B.  and  B.  obtained  another 
judgment  against  G.,  which  bound  the  residue  of  his 
lands,  and  then  G.'s  lands  were  all  sold  by  execution 
upon  D.'s  judgment,  in  separate  parcels,  and  pur- 
chased by  D.,  at  distinct  sums  for  each  parcel,  and 
the  parcels  sold  by  G.  to  P.  and  K.,  were  set  up  sepa- 
rately, and  bid  off  by  D.  at  distinct  sums;  held,  that 
P.  and  K.  might  respectfully  redeem  the  parcels 
purchased  by  them  of  G.,  on  paying  the  sum  bid 
therefor,  &c.,  and  were  not  bound  to  pay  the  sum 
bid  for  all,  or  any  other  of  the  lands  sold  upon  the 
execution ;  for  it  is  the  same  as  if  each  of  the 
parcels  had  been  sold  to  separate  purchasers. 

Held,  also,  that  B.  and  B.  might,  as  judgment 
creditors,  redeem  according  to  the  extent  of  the 
lien  created  by  their  judgment,  viz.:  on  paying  the 
amount  bid,  &c.,  for  the  lands,  exclusive  of  those 
sold  to  P.  and  K. ;  but  that  they  had  no  right  to 
redeem  the  lands  sold  by  G.  to  P.  and  K.,  because 
their  judgment  was  not  a  lien  thereon.  Yet  the 
circumstances  of  paying  the  money  bid,  and  taking 
a  deed  therefor  of  the  sheriff,  together  with  the 
other  lands  which  they  had  a  right  to  redeem, 
would  not  vitiate  the  deed  as  to  the  latter. 

A  junior  judgment  creditor,  in  order  to  redeem 
lands  from  a  purchaser  upon  execution,  according 
to  the  3d  section  of  the  Act  in  addition  to  an  Act 
Concerning  Judgments  and  Executions,  must,  with- 
in fifteen  months  from  the  time  of  the  sale,  pay  the 
amount  bid  by  the  purchaser,  together  with  the 
interest  thereon,  at  10  per  cent,  per  annum,  from 
the  time  of  the  sale,  or  he  is  not  entitled  to  a  deed ; 
nor  can  the  sheriff  dispense  with  the  payment  of 
tnat  sum  or  any  part  thereof ;  and  if  he  give  a  deed 
without  receiving  the  money,  it  will  be  void,  for  he 
is  a  special  agent,  and  must  pursue  his  authority 
strictly. 

If  less  than  10  per  cent,  be  paid  to  the  sheriff, 
though  the  deficiency  be  paid  to  him  by  the  judg- 
ment creditor  after  the  fifteen  months,  it  will  not 
vary  the  case :  for  the  payment  of  the  money  at  10 
per  cent,  within  the  fifteen  months,  is  a  condition 
precedent;  nor  does  it  make  any  difference,  that 
both  the  sheriff  and  the  creditor  suppose  7  percent. 
to  be  enough,  by  reason  whereof  payment  is  made 
at  that  rate,  within  the  fifteen  months ;  and  after 
thnt  time,  and  after  the  deed  Is  given,  on  discover- 
ing the  mistake,  the  deficiency  Is  immediately  paid. 
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It  is  a  mistake  of  the  law,  against  which  the  court 
cannot  relieve. 

Whether  they  would  relieve,  had  it  been  a  mere 
mistake  of  fact,  as  a  misaddition.  Quayre. 

It  seems  they  would. 

Whether  the  fifteen  months,  allowed  by  the  Stat- 
ute to  a  junior  judgment  creditor,  for  redeeming, 
are  to  be  computed  as  calendar  or  lunar  months. 
Quaere. 

The  orders  of  this  court,  on  summary  application, 
are  not  resjudicata ;  but,  on  motion,  it  is  their  duty 
to  direct  and  control  their  officers  in  their  official 
acts:  and  accordingly,  where  one  has  purchased 
lands,  upon  execution,  which  are  not  redeemed 
within  fifteen  months,  they  will,  by  a  rule,  order 
the  sheriff  to  give  him  a  deed  of  conveyance. 

But  they  will  not  make  any  order  touching  a  deed 
of  the  same  lands  from  the  sheriff  to  another,  given 
under  pretense  that  he  had  redeemed  as  a  junior 
judgment  creditor;  whereas,  in  fact,  he  had  not 
redeemed,  but  had  merely  attempted  to  redeem, 
and  by  mistake  had  paid  too  small  a  sum  :  for  the 
deed  being  void  of  itself,  an  order  is  unnecessary, 
and  a  rule  directing  the  sheriff  to  convey  to  the 
purchaser  answers  him  every  requisite  purpose. 

Form  of  this  rule. 

It  seems  that  an  affidavit  is  inadmissible  evidence, 
unless  entitled  in  the  cause  in  which  the  motion  is 
made. 

Citations— Act,  sess.  36,  ch.  50,  sec.  1 ;  Act,  sess.  44, 
ch.  238,  sec.  3;  19  Johns..  379;  Liv.  Agency,  ch.  5, 
sec.  2 ;  10  Johns.,  220  ;  6  Johns.,  51. 

AUG.  16,  1798,  Thomas  Bay  and  Harmon 
Bay,  administrators  of  John  Bay,  de- 
ceased, recovered  a  judgment  in  this  court 
against  William  Gilliland,  which  was  docketed 
on  that  day.  Under  a  fi.  fa.  upon  that  judg- 
ment, John  D.  Dickenson,  July  3,  1821,  pur- 
chased at  sheriff's  sale  the  lands  hereinafter 
mentioned  as  sold  upon  the  execution  in  this 
cause.  The  sale  under  the  Bay  judgment  was 
at  a  bid  of  $1,746.  Dickenson  afterwards 
received  a  deed  upon  that  sale,  dated  Oct.  4, 
1822 

Oct.  29,  1821,  the  sheriff  of  Clinton  Co.,  under 
and  by  virtue  of  a  fi.  fa.  against  Gilliland,  in 
this  cause,  the  judgment  in  which  was  dock- 
eted May  15,  1798,  sold  to  Dickenson,  at  a  bid 
of  $1,593  (and  executed  and  duly  filed  the 
proper  certificate  thereof),  several  tracts  of 
land  lying  in  that  county,  particularly  de- 
scribed in  the  certificate,  viz. :  two  parcels  of 
$1,500,  excepting  thereout  an  acre  conveyed 
by  Gilliland  to  one  Prindle,  July  17,  1810  ; 
another  parcel  of  fifty  acres,  theretofore  con- 
veyed by  Gilliland  to  and  occupied  by  one 
Brown,  was  sold  separately  at  $50 ;  another 
parcel  of  twenty  acres,  conveyed  by  Gilliland 
to  one  Keith.  Jan.  1,  1809,  was  also  sold  sepa- 
rately for  $20 ;  another  tract  of  one  hundred 
acres  was  sold  separately  for  $10  ;  another  of 
fifty  acres  for  $10  ;  and  Prindle's  one  acre, 
excepted  from  the  two  parcels  first  mentioned, 
was  sold  separately  for  $3. 

Gilliland  made  no  effort  to  redeem  ;  but 
Keith,  the  owner  of  the  twenty  acres,  redeemed 
the  same  by  paying  the  $20  bid  therefor,  with 
10  per  cent,  interest. 

482*]  *Jan.  27,  1819,  Barent  and  John  R. 
Bleecker  recovered  a  judgment  against  Gilli- 
land, in  the  Court  of  C.  P.  of  Clinton  Co..  for 
$50.99,  which  was  docketed  on  the  day  last 
mentioned.  Jan.  29,  1823,  Vinal  Luce,  under 
a  written  power  of  attorney  for  that  purpose 
from  the  Blecckers,  applied  to  the  sheriff  to 
redeem  all  the  lands  sold,  except  the  twenty 
483*]  acres  redeemed  by  Keith.  *He  offered 
to  pay  $1,710.65,  being  the  amount  of  Dick- 
enson's  bid,  with  only  7 per  cent,  interest  there- 
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on  from  the  time  of  the  last  sale,  and  de- 
manded a  deed  in  the  name  and  behalf  of  the 
Bleeckers.  The  sheriff  received  the  money 
and  executed  such  a  deed  as  was  demanded, 
drawn  and  prepared  by  Luce,  of  all  the  lands, 
except  the  twenty  acres.  Both  the  sheriff  and 
Luce  stated  in  their  affidavits  that,  at  the  time, 
they  supposed  the  7  per  cent,  to  be  enough, 
and  did  not  know  that  10  per  cent,  was  re- 
quired. The  deed  to  the  Bleeckers  recited  the 
certificate  and  the  sum  really  paid  by  Luce 
and  that  the  interest  was  7  per  cent,  per  an- 
num. Luce  swore  that  he  did  not  advise  the 
sheriff  as  to  the  amount  proper  to  be  paid  ;  be 
had  made  a  calculation  at  7  per  cent.,  but  was 
not  a  professional  man,  and  did  not  know 
what  the  law  required.  He  suppposed  7  per 
cent,  enough.  That  an  attorney  at  law  was 
present,  and  acted  as  counsel  of  the  sheriff  in 
relation  to  the  execution  of  the  deed  ;  he  did 
not  learn  till  July  21,  1823,  that  10  per  cent. 
was  necessary.  On  finding  his  mistake,  he 
did,  as  early  as  Aug.  24  thereafter,  go  to  the 
sheriff  and  pay  him  $61.  supposed  to  be  the 
deficiency,  in  behalf  of  the  Bleeckers.  That 
the  money  first  paid  was  enough  to  redeem  all 
the  parcels  of  land  sold  and  unredeemed,  ex- 
cept the  one  acre  of  Prindle,  and  the  50  acres 
occupied  by  Brown.  The  Bleeckers  swore 
that  they  instructed  Luce  to  pay  all  the  money 
required  by  law  ;  and  the  sheriff  stated,  that 
by  reason,  as  he  believed,  of  his  mistaking  the 
law,  Luce  had  not  paid  the  requisite  amount. 
On  discovering  that  the  10  per  cent,  had  not 
been  paid.  Dickenson  demanded  a  deed  of  the 
sheriff,  which  he  refused  to  give. 

Dickenson  swore  that  the  second  sale  was 
procured  by  him,  in  order  to  confirm  the  title 
acquired  under  the  first ;  and  to  secure  a  large 
demand  due  to  him  from  Gilliland  ;  but  the 
affidavit  in  which  he  stated  this  fact,  and 
which  also  stated  the  Bay  judgment,  and  the 
sale  under  it,  was  entitled  Tlionias  Bay  & 
Harmon  Bay,  Administrators,  &c.,  v.  William 
Oilliland  ;  and  it  did  not  appear  at  what  time 
the  execution  on  this  judgment  had  issued  ; 
whether  before  or  after  it  ceased  to  be  a  lien 
within  the  Statutes.  (Sess.  36,  ch.  50,  sec.  1 ; 
1  R.  L..  500,  and  sess.  44,  ch.  238.) 

*A  motion  was  made  (at  the  last  [*484 
term)  for  a  rule  that  the  Sheriff  of  Clinton 
execute  a  deed  to  Dickenson. 

Mr.  J.  V.  Henry,  for  Dickenson,  the  plaint- 
iff and  purchaser.  By  the  1st  section  of  the 
Statute  in  addition  to  the  Act  Concerning 
Judgments  and  Executions,  the  officer  selling, 
instead  of  executing  the  deed,  is  to  give  the 
purchaser  a  certificate,  describing  the  lands 
purchased,  the  sum  paid,  and  when  the  pur- 
chaser will  be  entitled  to  his  deed,  unless  the 
same  shall  be  redeemed  as  provided  by  the 
Act ;  and  the  sheriff  is  to  file  a  duplicate  of 
this  certificate,  within  10  days  after  the  sale, 
with  the  clerk  of  the  county  where  the  lands 
lie.  By  the  2d  section,  it  is  made  lawful  for 
any  defendant,  his  heirs,  &c.,  or  grantees, 
within  one  year  from  the  sale,  to  redeem  the 
lands  sold,  by  paying  to  the  purchaser,  his 
executors,  &c. ,  or  assignees,  or  to  the  officer 
who  sold  the  same,  the  sum  of  money  which 
may  have  been  paid  on  the  purchase,  together 
with  the  interest  thereon,  at  the  rate  of  10  per 
centum  per  annum,  from  the  time  of  such  sale ; 
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and  on  such  payment  being  made  as  aforesaid, 
the  said  sale  and  the  certificate  thereupon 
granted,  shall  be  null  and  void.  The  3d  sec- 
tion provides,  that  it  shall  also  be  lawful  for 
any  creditor  of  any  defendant,  whose  lands 
shall  have  been  sold,  «fec.,  who  shall  have  a 
decree,  &c.,  or  a  judgment,  &c.,  against  the 
defendant,  which  shall  be  a  lien  on  his  real 
estate,  &c.,  within  15  months  after,  such  sale, 
in  default  of  the  defendant,  to  redeem  the 
lands,  &c.,  so  sold  in  the  manner  prescribed 
in  the  3d  section,  &c. ;  and  whenever  any 
creditor  shall  redeem  such  lands  or  tenements 
as  aforesaid,  he  shall  be  entitled  to  and  ac- 
quire all  the  rights  of  the  original  purchaser 
thereof.  This  section  then  provides  for  re- 
demption by  creditors  holding  subsequent  suc- 
cessive liens,  at  7  per  cent.  The  creditor  who 
first  comes  to  redeem,  and  pays  the  10  per 
cent.,  is  substituted  for  the  original  purchaser. 
The  4th  section  provides,  that  if  the  lands 
sold  shall  not  be  redeemed  as  aforesaid,  either 
by  the  defendant  or  the  creditor,  within  the 
15  months,  it  shall  be  the  duty  of  the  officer 
who  sold  to  complete  the  sale,  by  executing  a 
deed  of  the  premises  to  the  purchaser. 
485*]  *Dickenson's  first  purchase  being 
July  3. 1821,  the  time  of  redemption  upon  this 
sale  was  limited  to  Oct.  3,  1822.  Oct.  29,  the 
land  was  sold  over  again,  as  to  which  the 
period  of  redemption  ended  Jan.  29,  1823,  al- 
lowing the  15  months  to  be  reckoned  as  cal 
eudar  and  not  lunar  months.  It  is  not  till  the 
last  period,  Jan.  29,  that  Luce  made  the  offer 
to  redeem,  when  more  than  18  mouths  from 
the  first  sale  had  elapsed.  This  was  after 
Dickenson's  right  had  vested  under  the  first 
sale,  and  he  was  entitled  to  his  deed  within 
the  terms  of  the  Statute.  The  judgment  of 
the  Bleeckers,  therefore,  had  ceased  to  be  a 
lien. 

But  as  to  the  after  sale,  the  lien  of  the 
Hleecker  judgment  was  not  only  defeated  by 
a  title  vesting  under  the  first  sale,  but,  as  to  a 
portion  of  this  laud,  it  never  did  and  never 
could  have  attached.  As  long  ago  as  July  17, 
1810,  and  before  the  Bleeckers  obtained  their 
judgment,  one  acre  of  these  lands  was  sold 
by  Gilliland  to  Prindle.  This  is  included  in 
the  sheriff's  certificate  to  Dickenson,  and  in 
the  deed  given  by  the  same  sheriff  to  the 
Bleeckers,  and,  as  we  contend,  avoids  the  deed 
as  to  the  whole.  One  has  no  right  to  redeem 
under  a  judgment,  unless  it  be  a  lien  on  the 
whole  land  to  be  redeemed.  The  defendant 
must,  by  the  2d  section,  pay  the  entire  debt. 
The  3d  section  requires  the  same  thing  of  the 
creditor  who  comes  on  his  default.  It  de- 
clares that  he  shall  redeem  in  the  manner -  re- 
quired by  the  2d  section,  and  it  is  plain  there 
can  be  no  partial  redemption,  because  the 
creditor  acquires  all  the  rights  of  the  original 
purchaser.  He  cannot  split  these  rights,  and 
redeem  more  or  less  of  the  original  purchase, 
at  his  pleasure.  Here  were  twenty  acres  ex- 
pressly excepted  from  the  sheriff's  deed, 
which  had  been  sold  by  Gilliland  to  Keith  in 
1809.  Bleeckers'  judgment  was  not  a  lien 
upon  this  parcel.  In  the  matter  of  Erwin  v. 
tfchriver,  19  Johns.,  379,  it  is  decided  that 
there  can  be  no  redemption  without  a  lien, 
which  must  be  co-extensive  with  the  purchase, 
:\nd  the  offer  to  redeem  must  be  of  all  the 
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land  bound  by  the  judgment ;  that  if  only  a 
part  of  the  land  sold  is  bound,  none  can  be 
redeemed.  The  one  acre  was  sold  nine  years, 
and  the  twenty  acres  a  still  longer  time,  before 
the  Bleecker  judgment  was  obtained. 

*We  also  object  that  the  offer  was  [*486 
not  in  time.  The  computation  of  tbe  15 
months  was  made  as  calendar,  not  lunar 
months ;  whereas,  according  to  Loring  v. 
Hailing,  15  Johns.,  119,  it  should  have  been 
the  latter.  It  is  said  there,  that  "where  the 
word  "month "is  used  in  a  statute,  without 
the  addition  of  "  calendar"  or  any  other  words, 
to  show  that  the  Legislature  intended  calen- 
dar months,  it  is  understood  to  mean  a  lunar 
month." 

Another  and  a  conclusive  objection  to  the 
claim  of  the  Bleeckers  is,  that  Jan.  29,  1823, 
when  the  deed  to  these  gentlemen  was  exe- 
cuted, the  principal  sum,  with  7  per  cent,  only, 
instead  of  10  per  cent.,  was  paid.  Of  this  fact 
there  is  no  doubt,  and  it  is  recited  in  the  very 
deed  under  which  they  claim,  besides  being 
admitted  by  the  supplemental  payment.  The 
sheriff  has  not  pursued  his  authority.  Being 
a  ministerial  officer,  and  bound  to  pursue  his 
authority  strictly,  omitting  to  do  so  renders 
the  deed  a  nullity.  He  cannot  thus  devest  our 
rights  at  his  discretion.  He  was  bound  to 
give  Dickenson  the  deed,  notwithstanding  the 
tender  and  the  deed  to  the  Bleeckers.  For  all 
purposes  of  right,  the  court  will  consider  this 
as  done,  from  Jan.  29.  The  redemption,  by 
paying  the  principal,  with  10  per  cent,  is  a  con- 
dition precedent,  prescribed  by  positive  law, 
and  cannot  be  dispensed  with  by  a  ministerial 
officer. 

Mr.  Oakly,  contra.  Dickenson  could  acquire 
no  title  to  these  premises  till  the  execution  of 
a  deed  ;  and  the  sale  and  certificates  are  there- 
fore to  be  regarded  as  mere  incipient  steps. 
We  have  a  deed,  for  which  we  have  paid  the 
full  price  ;  and  although  7  per  cent,  only  was 
at  first  paid,  it  was  ultimately  made  up  to  10 
percent,  by  the  subsequent  payment.  Dicken- 
son has  all  his  money,  at  the  very  price  which 
he  has  himself  set  upon  the  land  ;  he  sustains 
no  injury.  Under  these  circumstances,  he 
comes  to  the  equity  powers  of  this  court,  to  set 
aside  our  deed  and  for  an  order  that  a  deed  be 
executed  to  him. 

The  court  ought  not  to  interfere  in  this  sum- 
mary mode,  when  the  party  has  a  more  fit  and 
competent  tribunal  in  the  Court  of  Chancery. 
This  court  will  not  seek  to  enlarge  its  equitable 
powers,  which  are  generally  exercised  upon 
*special  motion,  with  very  imperfect  [*487 
powers  to  elicit  facts  :  leaving  the  party,  at  the 
same  time,  without  the  means  of  having  the 
decision  of  the  question  reviewed  on  appeal. 
A  Court  of  Chancery  might,  if  necessary  for 
the  purposes  of  justice,  decide  the  deed  good 
in  part  and  void  in  part.  This  is  frequently 
done  upon  equitable  principles,  known  and 
recognized  in  that  court.  The  whole  ground 
might  there  be  reviewed  upon  the  equitable 
rights  of  the  parties,  as  deducible,  not  only 
from  the  circumstances  of  the  sales  and  redemp- 
tion, but  the  value  of  the  premises  compared 
with  their  respective  claims.  The  mistake  of 
the  sheriff,  being  a  public  officer,  would  be 
corrected  there.  Even  the  mistake  of  a  private 
individual  will  be  corrected,  so  as  to  work  no 
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prejudice,  where  there  is  no  bad  faith.  A 
variety  of  instances,  in  which  this  power  will 
he  exercised  by  a  court  of  equity,  are  collected 
in  1  Madd.  Oh.,  41  to  50.  To  afford  every 
possible  facility  for  redeeming,  would  more- 
over accord  with  the  policy  of  the  Statute, 
which  was  intended  to  prevent  a  sacrifice  of 
property,  and  holds  out  an  inducement  to  bid 
a  full  and  fair  price,  if  the  purchaser  means  to 
retain  the  land  itself,  or  the  amount  of  his 
debt,  if  his  object  is  to  save  that.  The  first 
judgment  creditor,  coming  in  to  redeem  from 
the  purchaser,  holds  both  for  the  sum  which 
he  pays,  and  the  lien  which  he  has  upon  the 
lands  sold.  This  is  our  situation.  As  judg- 
ment creditors,  we  are  substituted  for  the  orig- 
inal purchaser.  The  4th  section  declares  our 
deed  as  valid  and  effectual  in  the  law  as  if  we 
had  been  the  original  purchaser.  The  deed 
alone  can  transfer  a  title.  Until  this  is  executed, 
all  the  proceedings  are  inchoate. 

If  the  court  have  a  discretion  as  to  interfer- 
ing on  this  motion,  they  will  not  do  it  unless 
a  clear  equitable  case  is  made  out ;  and  they 
will  then  do  no  more  than  will  place  Dicken- 
son  in  a  situation  to  enforce  his  right.  If  these 
are  executed,  there  is  no  need  of  this  applica- 
tion. 

Dickenson's  rights  under  the  Bay  judgment, 
are  first  insisted  on.  Under  the  sale  upon  this 
judgment,  he,  by  his  own  showing,  has  a  deed; 
and  the  court  will  not  interfere  to  enforce  that 
sale  against  us  But  this  is  said  to  destroy  the 
488*]  *lien  of  our  judgment  and  thus  to  de- 
feat our  right  of  redemption  upon  the  second 
sale.  It  is  a  sufficient  answer  to  this  ground 
of  the  motion,  that  the  affidavit  which  sets  up 
the  Bay  judgment,  and  the  sale  under  it,  is 
not  entitled  in  this  cause.  Being  entitled  in 
the  Bay  suit,  it  cannot  be  read  here.  It  is  a 
universal  rule  that  the  affidavit  must  be  enti- 
tled in  the  cause  in  which  the  motion  is  made. 
(Kxrs.  of  Phelps  v.  Hall,  5  Johns.,  367,  and  the 
cases  there  cited.) 

But  again  ;  it  does  not  appear,  that  any  cer- 
tifiqate  of  that  sale  was  given  or  filed,  though 
it  took  place  subsequent  to  the  Act  which  re- 
quires this  to  be  done.  This  is  the  reason, 
probably,  why  the  second  sale  took  place. 
Another  objection  is,  that  more  than  ten  years 
from  Apr.  9,  1811,  had  elapsed  before  the  sale  ; 
so  that  by  the  Statute  (sess.  36,  eh.  50,  sec.  1), 
tliis  judgment  had  ceased  to  be  a  lien  upon  the 
lands ;  nor  is  it  operative,  so  as  to  affect  the 
Bleecker  lien,  which  remains  notwithstanding 
the  sale.  It  does  not  appear  when  the  execu- 
tion issued,  so  as  to  enable  the  court  to  see  that 
it  has  any  effect  within  the  subsequent  Statute 
(sess.  44,  ch.  238)  extending  this  lien.  Dicken- 
son,  then,  must  be  deemed  to  have  sold  under 
a  judgment  too  old  to  bind  the  land,  and  must 
abide  our  right  to  redeem  from  the  sale  upon 
the  second.  It  is  also  very  questionable  at 
least,  whether,  if  the  lien  was  continued  to  the 
time  of  the  sale,  it  would  remain  by  force  of 
the  Statute,  which  gives  a  certificate,  up  to  the 
time  of  the  deed.  If  the  lien  had  then  ceased, 
the  deed  from  the  sheriff  was  void.  The  Act 
{sess.  44,  ch.  238,  sec  3)  passed  Apr.  3,  1821, 
extends  the  lien  for  three  months  from  the  time 
of  passing  that  Act,  where  the  execution  has 
actually  issued.  These  are  lunar  months, 
within  the  rule  cited  by  the  gentleman,  and 
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they  had  expired  at  the  time'  of  this  sale, 
which  was  July  3,  1821,  full  three  calendar 
months  after  the  passage  of  the  Act.  So  that 
suppose  the  lien  to  be  continued  by  a  certifi- 
cate, it  was  clearly,  in  this  case,  gone  before 
the  sale.  There  was  no  lien  to  be  continued. 
But  a  sale  and  certificate,  almost,  transfers  no 
title.  It  is  merely  evidence  of  an  inchoate  and 
conditional  sale;  and  until  the  deed  is  executed, 
the  purchaser  *has  no  lien  on  the  land.  l*48i> 
This  was  decided  in  Bissell  v.  Payn,  20  Johns., 
3.  It  is  then  no  continuation  of  the  lien,  and 
in  either  point  of  view,  the  sale  is  void.  But 
if  valid,  it  was  waived  by  the  subsequent  sale. 
Against  our  attempt  to  redeem  from  the  second 
sale,  it  is  objected  that  we  did  not  come  in  time; 
and  a  computation  by  lunar  months  is  insisted 
on  in  this  case.  We  grant  the  rule  as  laid 
down  in  Loring  v.  Hailing  ;  but  there  is  enough 
in  the  Statute  to  show  that  calendar  months 
are  intended,  according  to  the  rule  of  that  case. 
The  defendant  in  the  judgment  is  allowed  to 
redeem  in  one  year,  which  imports  12calendar 
months.  By  another  section,  the  creditor's 
right  to  redeem  is  extended  to  15  months.  The 
Legislature  never  could  have  intended  to  com- 
pute this  period,  a  part  by  calendar  and  part 
by  lunar  months  ;  so  that  when  the  whole  Act 
is  taken  together,  it  is  plain  that  the  computa- 
tion intended  is  by  calendar  and  not  lunar 
months. 

To  the  objection,  that  the  payment  was  at  7, 
and  not  at  lOper  cent.,  we  answer,  that  the  pur- 
chaser should  not  be  allowed  to  avail  himself 
of  the  sheriff's  mistake  of  the  law,  so  as  to  de- 
feat the  right  of  the  judgment  creditor.  Sup- 
pose the  sheriff  had  trusted  to  the  creditor, 
without  requiring  the  payment  of  anything ; 
would  the  sale,  for  that  reason,  be  void  ?  This 
case  is  not  so  strong  as  the  one  supposed.  In 
Jackson  v.  Sternberg,  20  Johns.,  49,  this  court 
held  a  sheriff's  deed,  perse,  evidence  of  title  ia 
the  grantee  ;  and  the  court  intimate  that  they 
will  not  allow  it  to  be  assailed  except  for  fraud. 
If  our  deed  is  void,  there  is  no  need  of  this 
motion.  So  far  as  that  is  concerned,  it  can 
work  no  injury  to  Dickenson.  If  good,  the 
court  have  not  the  power,  in  this  summary 
way,  to  devest  the  title.  It  is  only  for  the  pur- 
pose of  seeing  whether  it  stands  in  the  way  of 
a  deed  to  Dickenson,  that  its  validity  can  be 
questioned. 

We  have  said  that  the  sheriff  might  have 
waived  the  receipt  of  the  money,  and  trusted 
the  judgment  creditor.  That  he  may  do  so, 
is  clear  from  analogous  ca?es.  The  right  of 
the  sheriff  to  give  credit  is  recognized  in  Den- 
ton  v.  Livingston,  9  Johns.,  96.  This  is  a  ques- 
tion between  him  and  the  plaintiff,  or  the 
original  purchaser,  and  does  not  affect  our 
*right  as  a  purchaser,  under  the  deed.  [*49O 
It  is  well  settled  that  an  irregularity  commit- 
ted by  the  sheriff  (Jackson  v.  Barttett,  8  Johns., 
361  ;  The  Same  v.  Rosetelt,  13  Id..  97),  or  a 
reversal  of  the  judgment  for  error  (Id.  and  vide 
Carter  v.  Simpson,  7  Johns.,  535),  shall  not 
affect  the  title  acquired  by  a  purchaser.  The 
Statute  (I  R.  L.,  504,  sees.  13, 14)  provides  that 
lands  or  goods  shall  not  be  sold  without  adver- 
tisement. Is  not  the  ceremony  of  advertising- 
as  essential,  and  as  much  a  condition  precedent 
to  the  sale,  as  payment  of  the  money  in  this 
case  ?  And  yet  was  it  ever  heard  of,  that  the 
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title  acquired  upon  the  sale  could  be  defeated 
for  want  of  an  advertisement  ?  In  relation  to 
lands  there  is  an  express  provision  to  this  effect, 
in  the  Statute,  but  it  is  merely  in  affirmance  of 
the  common  law. 

Our  right  to  redeem,  however,  is  questioned 
•on  the  ground  that  onr  judgment  is  only  a 
partial  lien.  Yet  the  certificate  of  the  sheriff 
is  no  evidence  that  the  one  acre  had  been  con- 
veyed by  Gilliland  ;  or  if  so,  it  may  have  been 
reconveyed.  The  certificate  is,  in  this  respect, 
&  mere  description  of  the  property,  and  can- 
not safely  be  relied  upon  as  determining  the 
title.  But  we  deny  that  because  our  lien  or 
right  of  redemption  does  not  extend  to  all  the 
lands  sold  we  are,  therefore,  unable  to  redeem 
any  part.  Keith  has  redeemed  his  20  acres. 
His  right,  it  seems,  is  also  to  be  determined  by 
this  motion  ;  for  a  deed  to  Dickenson  will  have 
the  effect  to  devest  his  rights.  The  parties 
being  thus  situated,  by  the  by,  shows  more 
strongly  the  propriety  of  reserving  all  these 
matters,  perplexed  as  they  are  with  a  multi- 
plicity of  parties  as  well  as  complicated  ques- 
tions of  right,  for  the  decision  of  a  court  of  chan- 
cery. Keith  redeemed  as  grantee;  as  such  he  had 
a  right  prior  to  that  of  any  judgment  creditor. 
Is  he  also  to  be  denied  the  right  of  redeeming 
a  part  ?  The  reasoning  which  goes  to  defeat 
our  right,  goes  all  the  length  of  destroying  his 
because  he  did  not  redeem  the  whole.  But  it 
is  plain  that  the  creditor  may  redeem  partially 
if  the  subject  of  redemption  is  in  distinct  parcels 
and  can  be  severed.  Here  was  a  sale  in  different 
parcels  for  different  sums.  It  is  the  same  as  if 
there  had  been  separate  purchasers  for  each 
parcel.  Upon  any  other  principle  the  object 
of  the  Statute  may  be  defeated  in  every  case. 
The  fair  construction  of  the  Statute  is,  that 
491*]  the  creditor  may  redeem  *to  the  extent 
of  his  lien,  and  the  case  cited  of  Erwin  v,  Schri- 
ver,  is  not  inconsistent  with  this  reasoning.  In 
that  case  the  claim  was  beyond  the  lien,  and 
the  mandamus  was  properly  denied  on  this 
ground.  All  that  the  court  say  about  the  right 
of  the  purchaser  to  object  to  receiving  a  part 
of  the  purchase  money,  retaining  a  part  of  the 
land,  is  extra  judicial.  It  is  not  law,  but  a 
mere  expression  of  doubts  whether  this  can 
be,  on  account  of  the  great  inconvenience  of 
such  a  practice  to  the  sheriff  and  the  purchaser. 
The  sheriff  must  give  distinct  deeds,  without 
the  means  of  ascertaining  the  extent  of  the 
lien  ;  the  purchaser  is  made  a  tenant  in  com- 
mon against  his  consent ;  and  they  very  prop- 
erly turn  the  case  over  to  chancery  on  account 
of  its  doubt  and  difficulty.  There  the  sale  was 
in  common.  Here  it  is  in  severalty.  The  rea- 
soning there,  from  inconvenience,  does  not  ap- 
ply ;  for  the  certificate  of  the  sheriff  sets  forth 
enough  to  enable  us  to  sever  in  our  redemp- 
tion. Having  a  right,  then,  to  redeem  in  sep- 
arate parcels,  the  sale  being  so,  where  is  the 
impropriety  of  applying  the  money  paid  to  all 
these  parcels  except  the  one  acre  of  Prindle 
and  the  50  acres  sold  to  Brown  ?  Deducting 
these,  as  stated  in  the  affidavit  of  Luce,  would 
leave  sufficient  to  cover  the  amount  bid  for  the 
other  parcels. 

As  to  the  objection  that  payment  at  the  time 
is  a  condition  precedent,  and  that  its  omission 
cannot  be  relieved  against,  this  may  sometimes 
be  the  case,  as  •  between  private  persons  ;  but 
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here  is  a  mistake  of  a  public  officer,  which  was 
the  reason  of  its  not  being  made  in  due  time  ; 
and  there  is  a  distinction,  both  in  reason  and 
authority,  between  the  two  cases.  In  the  first 
case,  the  purchaser  buys  at  his  peril,  and  must 
look  to  the  authority.  In  the  latter  case  he  is 
not  bound  to  do  this. 

Mr.  Henry,  in  reply.  By  the  1st  section  of 
the  Statute,  the  certificate  of  sale  is  made  evi- 
dence of  the  facts  contained  in  it ;  «nd  the 
deed  of  the  Bleekers,  accepted  by  them,  and 
under  which  they  claim  recites  the  very  certifi- 
cate, the  truth  of  which  they  are  here  attempt- 
ing to  impeach.  They  have  thus  acquiesced 
in  and  must  be  concluded  by  it.  In  this  cer- 
tificate, the  one  acre  and  the  twenty  acres  are 
mentioned  *as  having  been  sold,  the  [*4J)2 
one  to  Prindle  and  the  other  to  Kieth.  This  is 
conclusive  upon  the  Bleeckers ;  or,  at  least, 
throws  it  upon  them  to  rebut  the  facts  thus 
made  out  by  proof  on  their  part,  or  to  explain 
and  show  the  land  reconveyed,  if  such  be  the 
case.  This  single  certificate  engrosses  all  the 
land  sold.  It  presents  an  entire  sale  to  a  sin- 
gle purchaser.  We  ask,  then,  can  the  cred- 
itor take  a  single  parcel  at  his  election — thus 
paying  but  a  part  of  the  money?  No.  He 
must  redeem  the  whole.  The  Act  declares, 
that  upon  payment  made  the  sale  and  certificate 
shall  be  null  and  void.  It  contemplates  a  total 
redemption.  The  rights  of  the  creditor  are 
made  co-extensive  with  those  of  the  debtor  or 
grantee.  If  the  redemption  bean  entire  thing 
and  the  lien  partial,  the  creditor  can  not  redeem 
at  all  ;  because  he  cannot  thereby,  in  the  lan- 
guage of  the  Act,  acquire  all  the  rights  of  the 
first  purchaser.  Upon  any  other  principle, 
how  fares  the  rights  of  subsequent  judgment 
creditors  ?  The  whole  must  be  entire  through- 
out all  the  junior  liens.  There  is  not  one  word 
in  the  Statute  contemplating  a  partial  redemp- 
tion; there  is  to  be  but  one  deed  of  the  premises. 
These  remarks  are,  of  course,  confined  to  a 
single  purchaser  and  a  single  certificate.  It 
follows,  conclusively,  from  the  decision  in 
Erwin  v.  Schriver,  that  if  the  lien  be  partial, 
the  right  of  redeeming  cannot  be  exercised. 
Having  no  right  to  redeem  the  Kieth  portion, 
or  the  one  acre,  they  could  not  redeem  at  all. 
The  Act  contemplates  full,  entire,  complete 
and  successive  substitution  throughout. 

The  jurisdiction  of  this  court  is  unquestion- 
able. An  act  of  their  officer  is  called  up  for 
review.  On  this  subject  they  have  plain  powers. 
It  is  the  common  case  of  correcting  the  pro- 
ceedings of  an  officer  of  the  court.  Nor  is 
there  any  need  of  going  to  chancery  for  the 
sake  of  more  ample  proof  ;  not  one  fact  is  in 
dispute. 

Can  this  mistake  in  the  amount  of  the  tender 
be  corrected  either  here  or  in  chancery  ?  To 
entitle  to  relief  against  the  non-performance  of 
a  condition  precedent  it  must,  at  least,  be  cre- 
ated by  the  act  of  the  parties",  and  rest  in  com- 
pensation. The  deed  to  the  Bleeckers  is  abso- 
lutely void.  Being  so,  the  supplemental  tender 
could  not  make  it  good.  This  *was  [*493 
not.  as  is  supposed,  the  mere  mistake  of  a' 
public  officer.  The  sheriff  had  no  care  as  to 
the  sum  which  should  have  been  paid.  It  watf 
the  duty  of  the  party  to  determine,  at  his  peril, 
the  amount  of  his  tender;  nor  could  the  sheriff 
give  him  credit.  We  had  supposed  it  the  re- 
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^eived  and  settled  doctrine,  even  in  ordinary 
cases,  that  a  sheriff's  sale  on  credit  is  void. 
Here  are  extraordinary  powers  given,  and  the 
only  question  is — has  the  money  been  paid  and 
in  proper  season  ?  The  deed  recites  the  7  per 
•cent,  and  is  given  on  that  ground.  Thus  it  ap- 
pears, by  a  recital  of  the  authority  itself,  that 
it  has  not  been  pursued.  Besides,  it  will  be 
found  on  calculation,  that  even  the  supple- 
mental payment  does  not  amount  to  the  full 
sum  due.  The  act  of  payment  is  not  yet  com- 
plete in  this  particular. 

If  then,  the  deed  is  void,  are  we  longer  to  be 
kept  out  of  our  title  under  the  pretense  that  it 
is  valid  ?  If  we  are  to  go  to  a  court  of  equity, 
we  ought  to  have  our  deed  with  us.  The  sum- 
mary orders  of  this  court  are  not  res  judica/a, 
and  the  party  may  still  go  to  chancery  on  the 
mistake.  (Simpson  v.  Hart,  14  Johns.,  63,)  It 
became  the  sheriff's  duty,  after  15  months,  to 
give  us  a  deed.  Having  refused,  we  ask  the 
court  to  compel  him  to  do  this. 

The  validity  of  a  sheriff's  deed  notwithstand- 
ing irregularity  or  error,  is  bottomed  on  prin- 
ciples of  public  policy.  There  is,  in  that  case, 
no  duty  of  the  purchaser  to  inquire  beyond  the 
sheriff's  immediate  authority,  as  it  is  presented 
by  the  judgment  and  execution.  Not  so  here  ; 
the  amount  lies  within  his  own  knowledge  ;  or 
he  is  bound  at  his  peril,  as  we  before  remarked, 
to  ascertain  it.  The  whole  is  his  own  act.  The 
sheriff  is  merely  passive  till  the  money  is  paid 
and  the  time  of  redemption  has  expired.  Then 
he  is  to  give  a  deed — and  not  till  then  is  he  to 
do  any  act  beyond  the  receipt  of  the  money, 
which  the  creditor  offers  or  withholds  at  his 
pleasure. 

It  is  said  our  certificate  gives  us  no  title;  but 
is  not  the  deed,  after  the  15  months,  good  by 
relation  to  the  time  of  the  sale  ?  Again;  we  are 
told  that  each  separate  grantee  of  a  separate 
parcel  may  redeem,  and  by  consequence,  one 
having  a  partial  lien  should  enjoy  the  same 
right.  We  deny  the  premises.  Had  the 
494*]  grantee  wished  to  secure  his  *land,  he 
.should  have  purchased  it  at  the  sheriff's  sale, 
By  neglecting  this  he  has  disabled  himself  to 
redeem,  or  reclaim  his  land  in  any  way  ;  and 
Bleecker's  offer  should  have  been  to  redeem  the 
20  acres  as  well  as  the  other  parcels.  Not  be- 
ing so,  it  is  void,  for  this  reason. 

The  affidavit  in  relation  to  the  Bay  judg- 
ment, though  not  entitled  in  this  cause,  may 
be  considered  as  referable  to  the  notice  and  the 
other  papers  attached  to  it.  Becoming  thus  a 
part  of  those  papers,  which  are  properly  enti- 
tled, it  may  be  received  as  a  ground  of  the 
motion. 

The  Statute  of  Apr.  3,  1821,  means  calen- 
dar, not  lunar  time.  Years  are  spoken  of  in 
the  Statute  to  which  this  is  an  amendment,  as 
well  as  in  the  1st  section  of  the  last  Statute. 
Where  a  statute  first  speaks  of  calendar  time 
as  years,  and  afterwards  mentions  months  in 
connection  with  this  time,  it  means  calendar, 
not  lunar  months.  The  three  months,  are  an 
extension  of  the  lien  beyond  the  ten  years. 
Thus  the  sale  on  the  Bay  judgment  was  reg- 
ular as  to  time. 

Nor  -let  it  be  objected,  that  no  execution 
issued  before  the  ten  years  had  expired.  We 
ask,  is  not  this  to  be  intended'  ?  Our  sale  is 
regularly  made  by  execution.  Is  it  not,  then, 
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for  the  opposite  party  to  show  that  this  execu- 
tion did  not  issue  before  the  lien,  upon  the 
judgment,  expired  ? 

Nor  is  the  second  sale  an  estoppel  against,  or 
a  waiver  of  the  first.  Estoppels  are  odious  ; 
and  the  affidavit  of  Dickenson  shows  that  the 
second  sale  was  perfectly  consistent  with  the 
first,  being  made  as  a  farther  security  of  the 
title  acquired  by  the  first. 

To  recapitulate  : 

We  move  : 

1.  On  the  ground  of  partial  redemption. 

2.  The  whole  sum  due  was  not  paid. 

3.  The  sheriff  could  not  dispense  with  the 
payment  of  the  whole  or  any  part. 

4.  There  has  been  no  redemption  upon  the 
first  sale. 

5.  Nor  could  there  have  been  any  under  the 
second  ;  for  the  lien  of  the  Bleeckers  was  gone 
by  the  first  sale. 

6.  The  court  have  power  to  correct  the  mis- 
takes, or  the  frauds  of  the  sheriff,  he  being  one 
of  their  officers.    This  *is  like  the  case  [*495 
where  the  court  interfered,  and  set  aside  a  sale 
made  by  a  sheriff  to  his  daughter,  at  a  very 
inadequate  price.     That  case  shows  that  this 
court  may  avoid  a  title  improperly  acquired  at 
sheriff's  sale. 

7.  We  have  the  greater  equity,  for  the  pay- 
ment is,  at  best,  but  a  partial  consideration  for 
the  lands. 

Mr.  Oakly  here  mentioned,  that  though  the 
certificate  was  made  evidence  by  the  Statute, 
it  could  be  considered  as  proof  of  those  facts, 
only,  which  the  sheriff  had  a  right  to  insert. 
He  has  nq  right  to  set  forth  a  conveyance  by 
the  defendant. 

Mr.  Henry  said  this  might  be  true  if  he  had 
produced  the  certificate ;  but  the  Bleeckers  had 
produced  it,  thereby  making  it  evidence  and 
adopting  the  whole. 

WOOD  WORTH,  J.,  in  delivering  the  opinion 
of  the  court,  spoke  nearly  as  follows :  Any 
decision  of  ours,  on  this  summary  application, 
will  not  be  so  far  conclusive  upon  the  parties, 
as  to  prevent  their  drawing  the  same  matters  in 
question  again  in  the  more  regular  form  of  a 
suit,  either  in  law  or  equity  ;  but  we  are  callea 
upon,  and  it  is  our  duty,  under  the  circum- 
stances now  presented,  to  give  our  opinion,  as 
a  guide  to  an  officer  of  this  court  in  the  dis- 
charge of  a  ministerial  duty. 

On  the  3d  of  July,  1821,  Dickenson  pur- 
chased under  the  Bay  judgment,  and  at  the 
expiration  of  the  fifteen  months,  took  his  deed 
of  conveyance  upon  that  sale.  On  the  29th  of 
Oct.,  in  the  same  year,  he  sold  again  under  an 
execution  in  this  cause,  and  became  the  pur- 
chaser at  $1,593.  It  is  denied  that  the  sale 
under  the  Bay  judgment  could  have  any 
effect,  because  that  judgment  had  ceased  to  be 
a  lien  within  the  Statute.  (Sess.  36,  ch.  50,  sec. 
1  :  1  R.  L.,  500.)  Under  the  second  sale,  Dick- 
enson received  a  certificate,  and  this  sale  is 
admitted  on  all  hands  to  have  been  regular  and 
valid  ;  both  Dickenson  and  the  Bleeckers  re- 
ferring themselves  to  it,  as  the  foundation  of 
the  titles  which  they  respectively  claim.  It 
appears  by  the  certificate,  that  the  lands  in 
question  consisted  of  six  different  tracts  or 
parcels  in  the  whole  ;  *but  the  princi-  [*4t)G 
pal  p'art  of  them  lay  in  two  parcels,  which  sold 
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together  for  $1,500.  On  the  last  day  of  the  fif- 
teen months  from  Dickenson's  second  sale,  B. 

6  .1.  R.  Bleecker,  as  junior  creditors,  claiming 
under  a  judgment  of  the  27th  of  Jan.,  1819, 
applied  to  the  sheriff  for  a  deed,  paying  him 
the  principal  sum  bid  by  Dickenson,  with  7 
per  cent,  only,  which  is  admitted  to  be  3  per 
cent,  short  of  the  sum  required  by  the  Statute. 
Luce,  the  agent  of  the  Bleeckers,  states  that  he 
was  ready,  and  had  instructions  to  pay  what- 
ever sum  was  necessary  to  redeem.     But  it 
seems  that  boih  Luce  and  the  sheriff  thought 

7  per  cent,  enough.     He  paid  that  sum  accord- 
ingly, in  consideration  whereof  the  deed  was 
given.  Dickenson,  on  discovering  that,  the  deed 
had  been  executed  without  the  payment  of  the 
10  per  cent,  demanded  of  the  sheriff  a  convey- 
ance to  himself,  as  the  original  purchaser.  The 
sheriff  declined  giving  one.     It  is  alleged  that 
the  Bleeckers,  afterwards,  made  good  the  defi- 
ciency by  a  supplemental  payment. 

The  principal  question  is,  whether  this  pay- 
ment was  substantially  a  compliance  with  the 
Statute. 

It  was  much  insisted  on,  in  the  argument, 
that  the  Bleeckers  had  no  right  to  redeem, 
because  their  lien  was  gone  by  the  sale  on  the 
Bay  judgment.  One  answer  given  to  this  was, 
that  the  affidavit  setting  forth  that  sale  was 
wrongly  entitled  ;  and  we  incline  to  think  the 
objection  well  taken  ;  but  if  the  affidavit  is 
admissible,  it  does  not  show  that  Gilliland's 
title  was  devested  by  the  sale.  On  the  9th  of 
Apr.,  1821,  the  Bay  judgment  ceased  to  be  a 
lien.  The  Statute  (sess.  44,  ch.  288,  sec.  3) 
extends  this  lien  three  months  from  the  3d  of 
Apr.,  1821,  in  favor  of  those  judgments,  only, 
upon  which  executions  had  before  been  issued 
and  actually  delivered  to  the  proper  officer. 
Non  constat,  that  execution  had  issued  upon 
this  judgment  before  that  time.  Dickensou 
should  have  shown  to  us  affirmatively,  that  the 
lien  existed  at  the  time  of  the  sale.  We  cannot 
say,  from  anything  which  appears,  that  it  was 
continued  ;  and  there  is,  consequently,  nothing 
in  this  objection  to  defeat  the  right  of  the 
Bleeckers  to  redeem. 

497*]  *Again  ;  it  was  insisted  that  the 
Bleeckers  could  not  redeem  a  part  only  of  the 
premises  sold.  The  application  was  to  redeem 
all,  except  twenty  acres,  which  Keith  had  pre- 
viously redeemed  as  the  grantee  of  Gilliland. 
It  is  said  that  Keith  had  no  right  to  redeem 
this  parcel  ;  and  it  still  remained  subject  to  the 
certificate  ;  and  the  Bleeckers'  offer  to  redeem, 
not  reaching  this  parcel,  was,  therefore,  irreg- 
ular. This  raises  the  question  whether  a  single 
parcel  can  be  redeemed  ;  or  whether  the  sub- 
ject of  redemption  is,  at  all  events,  and  in  all 
cases,  the  whole  land  sold.  To  show  that  it 
must  be  the  whole,  Erwin  v.  Schrtver  is  relied 
upon  ;  but  that  case  is  distinguishable.  It  was 
a  sale  of  land  owned  by  several  tenants  in 
common,  upon  a  judgment  against  all  the  ten- 
ants ;  and  a  junior  judgment  creditor  of  one  of 
the  tenants  in  common,  came  in  to  redeem  the 
whole.  The  land  was,  moreover,  sold  in  one 
entire  parcel,  for  a  single  sum.  This  case  is 
different.  Here  is  a  sale  in  separate  parcels,  for 
separate  sums  ;  and  we  are  clear,  that  it  is 
competent  to  redeem  any  single  parcel  thus 
sold.  The  difficulty  raised  on  the  argument 
was,  that  the  Statute  gives  the  redeeming 
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creditor  all  the  rights  of  the  original  pur- 
chaser ;  and  it  was  said,  therefore,  to  contem- 
plate a  total  redemption.  But  these  words  may 
well  be  limited  to  the  estate  in  the  parcel,  and 
do  not,  necessarily,  extend  to  all  the  lands 
sold.  The  words  of  the  Act  may  thus  be  satis- 
fied, and  the  manifest  inconvenience  of  a  con- 
trary construction  avoided.  Suppose  the  Dick- 
enson judgment  had  been  a  lien  on  two  farms  ; 
at  the  sheriff's  sale,  A  buys  one,  and  B  the 
other  ;  each  purchases  at  a  separate  sum  ;  no 
evil  could  arise  from  a  separate  redemption  of 
either.  Suppose  them  bound  by  the  first  judg- 
ment ;  and  that  one  of  them  is  aliened  before 
the  second  judgment  is  obtained  ;  when  both 
are  sold  under  the  first  judgment  to  separate 
purchasers  ;  is  it  to  be  tolerated,  that  the 
grantee  of  the  debtor  should  be  postponed  to 
the  seqond  judgment  creditor,  and  lose  the 
preference,  which  the  Statute  so  plainly  in- 
tends to  give  him,  of  a  right  to  redeem  within 
the  year?  Or  would  the  second  judgment  cred- 
itor be  deprived  of  the  right  to  redeem  the 
remaining  farm,  because  his  judgment  was  not 
a  lien  upon  that  which  had  been  aliened  ?  We 
think  not.  The  *twenty  acres  had  been  [*4i)8 
sold  to  Keith,  and  the  one  acre  to  Prindle  ; 
after  the  first,  and  before  the  second  judg- 
ment ;  they  were  purchased  by  Dickenson  sep- 
arately, and  at  distinct  sums  for  each.  We 
think  the  grantees,  respectively,  had  a  right  to 
redeem ;  in  default  of  doing  so,  these  parcels 
would  remain  to  Dickenson — neither  of  them 
being  bound  by  the  Bleecker  judgment.  It  is 
the  same  as  the  case  supposed,  of  a  sale  to  dif- 
ferent persons.  In  this  view,  the  sheriff  had  no 
power  to  include  the  one  acre  in  the  deed  to 
the  Bleeckers  ;  but  such  a  circumstance  would 
not  have  prevented  its  operation  as  to  the  res- 
idue. 

The  main  question,  then,  and  the  one  upon 
which  we  put  our  decision,  is,  can  the  redeem- 
ing creditor  take  the  land  without  a  strict  com- 
pliance with  the  Statute,  by  paying  the  10  per 
cent,  within  the  fifteen  months  ?  The  2d  sec- 
tion says  that  the  defendant  may,  within  one 
year  from  the  sale,  redeem,  by  paying  the  sum 
of  money  which  may  have  been  paid  on  the 
purchase,  together  with  the  interest  thereon, 
at  the  rate  of  10  per  centum  per  annum,  from 
the  time  of  the  sale.  The  3d  section  provides 
that  the  junior  judgment  creditor  may  redeem 
in  the  manner  prescribed  in  the  2d"  section. 
The  omission  to  pay  the  10  per  cent,  must  have 
arisen  from  a  mistake  of  the  law  ;  and  this 
mistake  was  probably  committed  from  the  10 
per  cent,  not  being  reiterated  in  the  3d  section. 
The  Bleekers,  doubtless,  intended  to  redeem, 
by  paying  the  full  sum  required  by  the  Act  ; 
but,  if  this  is  not  done,  the  Statute  is  per- 
emptory in  its  terms.  It  gives  the  deed  to  the 
first  purchaser. 

It  was  urged  upon  the  argument  that  the 
sheriff  might  have  received  a  part,  and  given 
credit  for  the  residue  ;  or,  indeed,  that  it  was 
in  his  discretion  to  have  dispensed  with  the 
payment  of  the  money  altogether,  trusted  the 
creditor,  and  assumed  the  debt  himself.  But 
there  is  nothing  clearer,  than  that  a  special 
agent  must  conform  to  the  authority  with 
which  he  is  clothed.  ( Vide  1  Liv.  on  Agency, 
ch.  5,  sec.  2,  and  the  cases  there  cited.)  If  he 
does  not,  his  acts  are  void.  The  power  of  the 
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sheriff  here  is  iu  very  close  analogy  to  that 
of  receiving  money  of  a  defendant,  wh6  is 
arrested  upon  a  ca.  sa.  The  sheriff  or  the 
plaintiff's  attorney,  may  receive  the  money, 
and  discharge  the  defendant.  Yet  the  actual 
499*]  *receipt  of  the  money  is  a  condition 
of  the  discharge,  with  which  they  cannot  dis- 
pense. (Kellogg  v.  Gilbert,  10  Johns.,  220; 
Crary  v.  Turner,  6  Id.,  51.)  Without  the 
uctual  receipt,  the  discharge  is  void,  and  the 
defendant  may  be  again  arrested,  at  the  in- 
*tam:e  of  the  plaintiff,  or  the  sheriff  may  be 
sued  for  the  escape.  Accordingly,  where  a 
coroner  held  an  execution  against  the  sheriff, 
and  the  former  being  indebted  to  the  latter, 
in  the  full  amount  of  the  execution,  assumed 
t  he  debt  and  gave  him  a  discharge,  this  was 
holdcn  void,  and  the  sheriff  was,  notwith- 
standing, made  liable  for  the  debt.  The  cor- 
oner exceeded  his  special  powers.  He  had  no 
discretion,  but  was  bound  to  exact  the  money. 
Actual  payment  was  necessary,  to  warrant  the 
discharge.  These  cases  go  upon  the  ground 
of  public  policy,  which  will  not  suffer  the 
officer  to  travel  'out  of  his  duty.  Apply  these 
principles  to  the  present  case.  The  Statute 
points  out  the  officer's  duty  specifically  ;  and 
is  it  possible  to  deny  the  purchaser  his  claim 
for  a  deed,  under  the  circumstances  of  this 
case  ?  The  money  was  not  paid  within  the 
time  limited.  We  deem  this  a  condition, prec- 
edent. Suppose  this  deed  had  been  delivered 
as  an  escrow,  to  become  absolute  on  the  pay- 
ment of  the  money  by  a  given  day,  and  there 
had  been  a  default  in  the  payment  at  the  time, 
clearly  the  deed  would  be  void  ;  and  yet  that 
is  not '  a  stronger  case  against  the  purchaser 
than  the  present  one  against  the  judgment 
creditor.  We  cannot  refuse  the  purchaser 
his  deed,  without  disregarding  all  the  well 
known  principles  which  govern  the  conduct 
of  special  agents. 

We  were  urged  to  overlook  the  one  acre 
sold  to  Prindle,  and  also  another  parcel,  of 
fifty  acres,  in  the  possession  of  Brown,  and 
apply  the  payment  to  the  remaining  parcels, 
as  to  which  it  was  said,  enough  was  paid  in 
the  first  instance  ;  but  we  cannot  arbitrarily 
apportion  the  payment  in  this  manner.  It 
was  general,  and  is  void  as  to  the  whole. 

We  decline  interfering  with  the  deed  of  the 
Bleeckers.  If  we  are  right,  there  is  no  need 
of  interfering  with  it,  for  that  deed  is  a  nullity. 
The  sheriff  must  convey  to  Dickenson. 

5OO*]  *SUTHERLAND,  J.,  concurred.  He 
added,  that  this  is  the  case  of  a  party  asking 
to  be  relieved  against  a  mistake  of  the  law. 
Had  it  been  a  mere  misaddition,  or  a  mistake 
of  fact,  the  court  might,  perhaps,  have  inter- 
fered, and  relieved  against  it ;  but  being  a 

(a;  This  question  was  much  considered  in  Hunt 
v.  Rousmanier,  8  Wh.,  174.  Marshall,  Ch.  J.,  who 
delivered  the  opinion  of  the  court  (Id.,  p.  215),  says  : 
"Although  we  do  not  find  the  naked  principle  that 
relief  may  be  granted  on  account  of  ignorance  of 
law,  sisserted  in  the  books,  we  find  no  case  in  which 
it'  has  been  decided  that  a  plain  and  acknowledged 
mistake  in  law  is  beyond  the  reach  of  equity." 

In  that  case,  a  power  of  attorney  had  been  exe- 
cuted, which  the  parties  supposed  would  create  a 
specific  lien  on  a  vessel ;  and  they  intended  that  it 
should  have  that  effect :  but  the  instrument  was  so 
framed  as  to  fail  in  answering  the  expected  pur- 
pose ;  as  to  which,  Marshall,  Ch.  J.,  says .  "  We  find 
no  case  which  we  think  precisely  in  point ;  and  are 
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plain  mistake  of  the  law,  it  is  a  case  over  which 
they  have  no  control,  (a) 

SAVAGE,  C h.  J.,  concurred. 

The  following  order  was  thereupon  entered  : 

JOHN  D.  DICKENSON 


WILLIAM  GILLILAND. 
CLINTON  COM.  PLEAS  : 
BARENT  BLEECKER  &  "] 
JOHN  R.  BLEECKER  ! 

v.  f 

WILLIAM  GILLILAND.  J 

Nov.  7,  1823.  Ordered,  that  Caleb  Luther, 
Sheriff  of  the  County  of  Clinton,  execute  to 
John  D.  Dickenson  a  deed  of  the  premises  by 
him  purchased,  on  the  29th  of  October,  1821, 
at  a  sheriff's  sale,  under  an  execution  issued 
on  a  judgment  in  favor  of  the  said  John  D. 
Dickenson,  against  William  Gilliland,  men- 
tioned in  the  notice  and  papers  filed  in  these 
causes,  excepting  twenty  *acres,  parcel  [*50 1 
of  the  premises  bid  off  by  the  said  John  D. 
Dickenson,  at  the  said  sale,  and  subsequently 
redeemed  by  A.  Keith ;  and  that  the  residue 
of  the  application  be  denied. 

Cited  in— 7  Cow.,  560 :  18  Wend.,  600 ;  25  Wend.,  78  ; 
3  Hill,  416 ;  4  Hill,  615 ;  1  Den.,  275 ;  3  Den.,  552;  74 
N.  Y.,  378 ;  8  Barb..  518 ;  9  Barb.,  25;  14  Abb.  N.  S., 
62 ;  7  W.  Dig.,  282 ;  26  Cal.,  663. 


IN  THE  MATTER  OF  SANDERS  VAN  RENS- 
SELAER 

THE  SHERIFF'OF  ALBANY. 

Construction  of  Supplementary  Act  Regarding 
Judgments  and  Executions — Sale  of  Land  on 
Execution — How  much  Junior  Creditor  or 
Mortgagee  must  Bid — Who  may  Redeem — 
Order  of  Liens — Creditor  having  Two  Securi- 
ties— Mandamus — Decision  on  Summary  Ap- 
plications, not  Res  Judicata — Stipulation  as  to 
Execution — Does  not  affect  Liens  of  Judg- 
ment. 

The  Act  in  addition  to  the  Act  Concerning  Judg- 
ments and  Executions  is  a  remedial  Statute,  and 
ought  to  be  so  construed  as  to  suppress  the  mischief 
intended  thereby  to  be  avoided,  and  advance  the 
remedy  proposed.  It  was  intended  for  the  benefit 
of  the  debtor,  by  preventing  a  sacrifice  of  his  real 
property ;  and  of  the  junior  judgment  creditor,  by 
giving  him  a  chance  to  redeem  the  land  sold  upon  a 
senior  judgment. 

If  a  junior  creditor  become  a  purchaser  of  real 
estate  on  execution,  he  must  bid  the  amount  of  the 
execution,  and  his  own  lien,  if  he  means  to  secure 
himself  out  of  the  property  sold. 

On  a  sale  by  execution,  of  real  estate,  bound  by  a 
mortgage,  younger  than  the  judgment  upon  which 
the  estate  is  sold,  if  the  mortgagee  mean  to  save 
himself,  he  must  bid  to  the  amount  of  his  mortgage. 

unwilling,  where  the  effect  of  the  instrument  is  ac- 
knowledged to  have  been  entirely  misunderstood 
by  both  parties,  to  say  that  a  court  of  equity  is  in- 
capable of  affording  relief." 

The  cases  cited  by  Mr.  Hunter,  in  arguing  that 
cause,  as  maintaining  a  contrary  position,  are, 
Lyon  v.  Richmond,  2  Johns.  Ch.,  51,  60 ;  Underbill 
v.  Howard,  10  Ves.,  209,  228 ;  Irnham  v.  Child,  1  Bro. 
Ch.,  91 ;  Lord  Portmore  v.  Morris,  2  Bro.  Ch.,  219 ; 
Marquis  of  Townsend  v.  Sterngroom,  6  Ves.,  328, 
382.  The  principle  is  certainly  asserted,  in  several 
of  these  cases,  that  relief  will  not  be  granted,  even 
in  a  court  of  equity,  on  account  of  ignorance  of 
law-  See,  also,  the  opinion  of  Kent,  Chancellor,  in 
Storrs  v,  Barker,  6  Johns.  Ch.,  169. 
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A  mortgagee,  or  the  assignee  of  a  mortgagee,  as   by    Abraham   A.    Lansing,    owned    bv  him 
such,  is  not  a  grantee  within  the  meaning  of  the    nne  of  them  he   held  RH    a    Tnnrto-no-PP 
Act,  and  has  no  power  to  redeem;  and  upon  such    ;  "  **    ,a,  morigagee,  and 

sale,  a  creditor,  by  judgment  younger  than  the  ;  the    other    as    assignee.     After    these    1i, ins- 
mortgage,  may  redeem  from  the  purchaser,  and  is    actions,    Sanders  Van  Rensselaer.  the  relator 
entitled  to  a  conveyance,  and  may  thus  obtain  a    nersmidpd  Petrr  S    Van   Rp-s^plner   tli«  ui,,>, 
pivtv. vac-  to  the  mortgagee,  though  the  lieu  of  the    Ptr&uaoei  Kessseiaej,  the  above 

latter  be  the  oldest;  for  the  creditor  redeeming  is  in  j  detenaant  and   mortgagor,  to  confess  a  judg- 
.._..„_  *i !,„„„_  ««^  +„!,<«,  on  v,i=  ^.,i,«-<.  ment  to'him,  which  was  also  docketed  in  this 

court  Dec.  7,  1822.  On  '"the  'same  day  he  (S. 
V.)  left  a  certified  copy  of  his  judgment  record 
with  the  sheriff,  paid  him  $357,  being  the 
sum  bid  by  Lansing,  with  10  per  cent,  interest, 
&c.,  and  claimed  to  redeem  as  a  judgment 
creditor.  Lansing  had  died  since  the  sale,  and 
his  representatives,  hearing  of  this  claim  to 
redeem,  and  fearing  that  a  deed  to  Sanders 
Van  Rensselaer  would  devest  their  rights 
*under  the  two  mortgages,  gave  notice  f*5O2 

merely  withholds  a  remedy  from  the  mortgagee,    f     thp«hpriff  nnt  tr>™n™v  till  tl,«t 
which  it  grants  to  a  judgment  creditor.    It  violates    to  tlie  &nei  lfl  "ot  to  convey  till  these  mortgages 
no  right,  therefore,  and  is  not,  in  this  particular,  I  were  satisfied.     Robert  Sanders,  Jan.  18, 1823, 

I  deposited  $348  with  the  sheriff,  and  claimed 
also  to  redeem  under  his  judgment,  alleging 
that  he  had  discovered  the  previous  liens  of 
Lansing,  and  directing  the  sheriff  to  return 
his  execution  nulla  bona. 

The  argument,  on  showing  cause,  was  heard 
at  the  last  term,  and  the  court  took  till  the 
present  term  for  advisement.  It  will  be  per- 
ceived that  one  ground  taken,  on  showing 
cause,  was,  that  the  judgment  of  Sanders  Van 
Rensselaer  was  obtained  under  such  suspicious 
circumstances,  as  to  warrant  the  court  in 
resusing  all  aid  to  him  upon  this  motion.  As 


under  the  purchaser,  and  takes  all  his  rights. 

Where  W.  had  a  judgment,  then  L.  had  a  mort- 
gage, then  V.  had  a  judgment,  all  against  the  same 
man,  and  which  were  a  lien  on  the  same  real  estate 
—upon  a  sale  on  execution  upon  W.'s  judgment,  L., 
the  mortgagee  purchased  ;  and  V.  then  claimed  to 
redeem,  by  paying  the  purchase  money,  with  10 
per  cent.,  &c.,  but  L.  gave  notice  to  the  sheriff,  not 
to  convey,  till  his  mortgage  was  first  paid:  held 
that  the  sheriff  was  bound  to  convey  to  V.  And  a 
rule  for  a  mandamus  was  granted  to  compel  him  to 
give  a  deed. 

Form  of  this  rule. 

The  Act  does  not  invert  the  order  of  liens,  but 


an  elder  judgment  devested  all  junior  liens. 

It  is  enough,  to  entitle  a  judgment  creditor  to  re- 
deem, that  his  judgment  is  a  lieu  at  the  time  when 
he  comes  to  redeem.  It  need  not  be  a  lien  at  the 
time  of  the  sale.  The  sale  does  not  devest  the  title 
of  the  debtor  till  the  15  months'  time  for  redeeming 
has  expired  ;  and  a  judgment  obtained  against  the 
debtor,  at  any  time  within  the  15  months,  is,  there- 
fore, a  lien. 

Where  the  debt,  for  which  a  junior  judgment  is 
confessed,  is  well  secured  otherwise  than  by  the 
judgment,  the  judgment  creditor  ought  not  to  be 
permitted  to  redeem  to  the  prejudice  of  a  mort- 
gage lien,  intermediate  the  senior  judgment,  on 
which  the  sale  took  place,  and  his  own  judgment 
on  which  he  seeks  to  redeem.  But  the  proper  rem- 
in  such  a  case,  is  in  a  court 


compel  the  sheriff,  by  mandamus,  to  convey  to  such 
junior  creditor. 

But  they  will,  on  request  of  the  counsel  for  the 
mortgagee,make  the  rule  for  a  mandamus,  expressly 
without  prejudice  to  the  rights  of  the  mortgagee  in 
any  future  litigation. 

A  decision  of  this  court,  on  summary  application, 
is  not  resjudicata. 

The  power  to  grant  a  mandamus  is  discretionary ; 
and  will  be  refused  where  the  end  of  it  is  private 
right  merely ;  and  where  the  granting  it  will  be  at- 
tended with  manifest  hardships  and  difficulties. 

A  stipulation  not  to  take  out  execution  against 
the  body  or  personal  property  of  the  defendant,  in 
consideration  of  his.  confessing  a,  judgment,  does 
not  prevent  the  judgment  operating  as  a  lien  upon 
his  real  estate. 

Citations— Act,  April  12,  1820;  Act,  sess.  45,  ch. 
127,  sec.  2:  4  Johns.,  41;  15  Johns.,  319;  11  Johns., 
534 ;  20  Johns.,  3;  Bac.  Abr.,  Mandamus,  E. 

AT  the  last  May  Term,  a  rule  was  granted 
against  Van  Antwerp,  Sheriff  of  Albany 
Co.,  to  show  cause  at  the  last  Aug.  Term,  why 
a  mandamus  should  not  issue,  commanding 
him  to  convey  certain  lands  of  Peter  S.  Van 
Rensselaer  to  Sanders  Van  Rensselaer. 

The  facts  noticed,  on  showing  cause,  were  as 
follows  :  Edward  Watrous  had  a  judgment  in 
this  court  against  Peter  S.  Van  Rennsselaer 
for  $180,  docketed  Mar.  27,  1817.  Robert 
Sanders  had  another  judgment  in  this  court, 
against  the  same  defendant,  for  $109.92  dock- 
eted Oct.  23,  1819.  Under  executions  upon 
both  these  judgments,  Van  Antwerp,  as 
Sheriff,  Oct.  20.  1821,  sold  the  lands  of  the 
defendant  to  Abraham  A.  Lansing,  at  a  bid  of 
$320,  and  executed  the  usual  certificate  of 
sale.  Intermediate  the  time  of  docketing 
these  two  judgments,  Peter  S.  Van  Rens- 
selaer, the  defendant,  had  executed  several 
mortgages  of  his  lands,  two  of  which  mort- 
gages, amounting  to  about  $1,800,  were,  at 
the  time  of  the  sheriff's  sale  and  purchase 
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proceeded  are  very  fully  considered  in  the 
opinion  of  the  Chief  Justice,  it  is  unnecessary 
to  detail  them  here.  The  material  facts  as 
*they  were  noticed  on  granting  the  [*5O3 
rule  to  show  cause,  are  stated,  ante,  62-3,  S.  C. 
Mr.  S.  M.  Hopkins  showed  cause : 
1.  He  said  that  the  representatives  of  Lan- 
sing, the  purchaser,  had  given  due  notice  to 
the  sheriff  of  their  mortgages,  and  that  he 
must  allow  no  redemption  till  they  were  paid. 
But  the  junior  incumbrancers  paid  no  attention 
to  the  mortgage  liens.  They  tendered  the 
money,  only,  which  Lansing  bid  at  the  sale. 
We  claim  that  the  original  order  of  the  in- 
cumbrances  is  not  to  be  disturbed.  The  other 
party  claims  to  overreach  us.  This  raises  the 
question,  whether  the  Act  (sess.  43,  ch.  184) 
can  devest  previous  liens.  Before  this  Act, 
the  incumbrancers  might  foreclose  each  other 
in  their  order.  On  bill  in  equity,  the  junior 
incumbrancer  must  redeem  or  be  foreclosed. 
That  is  a  proceeding  which  brings  all  parties 
before  the  master,  and  binds  them  to  pay  ac- 
cording to  their  respective  priorities.  The 
younger  creditor  must  call  the  senior  creditors 
before  the  court,  and  redeem  them,  before  he 
can  reap  the  fruit  of  his  lien.  What,  then, 
was  the  mischief  to  be  remedied  by  the  Act  ? 
Was  it  that  the  mortgage  under  the  Registry 
Act  had  priority  ?  No.  The  evil  was,  that 
not  only  the  judgment  creditor,  but  strangers, 
might  buy  at  a  reduced  rate,  and  thus  injure 
the  defendant,  or  subsequent  creditors.  It 
was  to  remedy  this,  by  giving  a  time  of 
redemption,  not  to  displace  liens,  that  the  late 
Act  was  passed.  If  the  lien  of  a  mortgagee 
does  not  come  within  the  mischief  (and  clearly 
it  does  not)  it  is  saved.  The  answer  given  to 
us  at  the  last  term  was,  "  you  should  have  bid 
to  the  amount  of  your  mortgages.  You  should 
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have  gone  beyond  the  $300  up  to  your  $1,800 
claim."  Cut  bono  bid  $2,100  ?  To  whom 
belongs  the  balance  ?  If  the  lien  is  turned 
into  money,  the  latter  must  go  in  the  same 
order  with  the  subject.  The  mortgagees  are 
to  receive  the  $1,800,  the  amount  of  their 
mortgages ;  and  in  order  to  this,  it  is  said, 
they  must  first  bid  and  pay  the  whole.  To 
whom  is  the  money  to  be  paid  by  the  mort- 
gagees, who  are  thus  called  upon  to  bid  be- 
yond the  judgment  ?  Must  it  be  paid  to  the 
sheriff,  to  remain  with  him  till  a  junior 
creditor  comes  to  redeem  ?  This  is  all,  either 
5O4*]  useless — a  mere  sound — or  if  *the 
mortgagees  bid  for  an  effective  purpose,  the 
money  must  be  paid  over  by  the  sheriff  to 
some  other  person,  and  is  a  dead  loss  to  them. 
If  due  to  the  mortgagees,  and  to  be  paid  to 
them  on  redeeming,  or  at  any  other  time,  why 
are  they  to  bid  at  all  ?  This  may  all  be  done 
directly,  by  requiring  the  one  who  comes  to 
redeem  to  pay  our  lien,  without  the  idle 
formality  of  our  bidding  up  the  premises.  It 
is  a  ceremony  which  makes  no  alteration  in 
our  rights.  'The  obligation  of  bidding  applies 
to  another  state  of  things.  Suppose,  instead 
of  mortgages,  these  liens  had  all  been  judg- 
ments, and  the  property  had  been  bid  in  under 
the  senior  judgment,  at  $500.  The  effect  of 
this  would  be,  that  a  junior  creditor  redeem- 
ing, would  take  the  whole  for  that  sum.  The 
next  junior  creditor,  on  coming  to  redeem, 
would  then  be  bound  to  pay,  not  only  the  $500 
but  the  judgment  in  right  of  which  the  first 
redemption  took  place  ;  and  so  on,  through 
the  whole  order  of  the  incumbrances ;  thus 
keeping  up  a  perpetual  auction. 

2.  But  there  is  another  point  of  view,  in 
which  these  junior  incumbrancers  have  no 
right  to  redeem  from  us.  We  are  grantees  of 
the  hind,  within  the  meaning  of  the  3d  section 
of  the  Act,  which  provides  that  it  shall  be 
lawful  for  the  defendants,  his  heirs,  &c.,  or 
grantees,  to  redeem  within  one  year  from  the 
time  of  ^ale.  We  are  grantees,  subsequent  to 
the  judgment  under  which  the  sale  took  place. 
If  A  confess  judgment  for  $1,000,  and  aliene, 
the  grantee  may  redeem  within  the  Act.  So 
of  a  mortgagee*.  By  the  3d  section,  the  defend- 
ant may,  in  all  cases,  redeem  in  preference  to 
any  creditor  :  and  though  the  expression  here 
is  confined  to  the  defendant,  and  does  not  ex- 
tend, in  terms,  to  his  grantee,  yet  the  latter  is 
within  the  spirit  of  the  provision  ;  and  at  any 
rate  the  omission  does  not  prejudice  the  right 
of  redemption  given  to  the  grantee  in  the  3d 
section.  A  mortgagee,  then,  being  considered 
a  grantee,  and  the  right  to  redeem,  therefore, 
saved  to  him,  Lansing,  or  his  representatives, 
had  a  right  to  redeem  as  grantees.  But  it  may 
be  a^ked,  what  benefit  do  you  claim  from  this 
right,  never  having  made  any  attempt  to  re- 
deem as  grantee  V  To  this  we  answer,  that 
the  purchase  by  Lansing  was  equivalent  to 
an  oiTer  to  redeem.  Lansing,  during  his  life 
oO5*j  (his  heirs  now),  *united  two  rights  ; 
those  of  purchaser  under  the  senior  judgments 
and  grantee.  Lansing  thus  became  both  the 
man  from  whom  redemption  was  to  have  been 
made,  and  the  one  to  make  it.  This  case  is 
like  the  feudal  one  of  extinguishment  or 
merger,  upon  the  meeting  of  two  estates  ;  or 
like  the  remedies  by  operation  of  law,  retainer 
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or  remitter,  mentioned  in  Blackstone's  Com- 
mentaries. (3  Bl.  Com.,  ch.  2.)  Whenever 
two  different  rights  or  remedies  center  in  the 
same  person,  he  is  righted  by  operation  of  law. 
We  cannot  go  and  redeem  as  grantee,  because 
we  cannot  apply  to  ourselves.  Then  there  is, 
either  no  means  of  redemption  whatever,  or 
none  short  of  paying  our  own  lien.  Suppose 
the  case  of  an  absolute  grantee,  who,  for  the 
better  securing  his  title,  or  from  any  other 
motive,  has  bought  and  paid  his  money  at  a 
sheriff's  sale  of  the  premises,  upon  execution 
on  a  judgment  against  his  grantor — must  he 
yield  to  a  subsequent  incumbrancer,  and  sub- 
mit to  have  his  right  devested,  because  he  can- 
not both  redeem  and  be  redeemed  ?  The  only 
difference  between  the  case  supposed,  and  the 
present  one  is,  that  we  are  a  conditional,  in- 
stead of  being  an  absolute  grantee  ;  but  this 
does  not  preclude  our  right  to  redeem.  If  our 
estate  is  conditional,  it  is  the  subject  of  re- 
demption in  its  turn. 

3.  If  we  are  mistaken  in  the  construction  of 
this  Act,  we  then  ask,  is  it  constitutional  so 
far  as  it  aims  to  devest  our  rights  ?    In  this 
point  of  view,  it  can  make  no  difference  that 

I  we  have  not  bid  high  enough  to  save  our  lien. 

!  Within  all  the  decisions  on  this  subject,  we 
can  neither  be  deprived  of  our  vested  rights, 
nor  have  the  Legislature  the  power  to  modify 
them.  (Fletcher  v.  Peck,  6  Cr.,  136  ;  The 
People  v.  Plait,  17  Johns.,  195.)  The  court 
will,  if  possible,  construe  the  parts  of  an  Act 
which  have  a  tendency  to  interfere  with  such 
rights,  by  adjudging  this  not  to  be  the  intent 
of  the  Legislature.  It  is  a  rule  that  Statutes 

j  in  violation  of  private  right  are  void  upon  a 

j  principle  common  to  our  free  institutions.  (17 
Johns.,  215.) 

Placed  between  the  conflicting  claims,  the 
sheriff  is  under  no  obligation  to  give  the  deed 
to  Sanders  Van  Rensselaer.  His  rights  and 
liabilities,  in  a  situation  very  similar  *to  [*5O6 
the  present,  are  fully  considered  in  Van  Cleef 
v.  Fleet,  15  Johns.,  147. 

4.  The  judgment  of    Saunders  Van  Rens- 
selaer was  not  confessed  till  long  after  the  sale. 
He  had  ample  security  for  his  debt,  beside  the 
land  in  question,  and  gave  a  stipulation  to  ex- 
empt the  person  and  personal  property  of  the 
defendant  from  execution.     Is  it  equitable  to 
sustain  the  claim  to  a  deed  under  such  circum- 

1  stances  ?  A  defendant  might  thus,  in  all  cases, 
after  his  own  right  is  gone  by  the  lapse  of 
time,  come  in  and  redeem  indirectly,  through 
a  friendly  creditor.  Is  not  such  a  proceeding 
in  fraud  of  the  Statute  ? 

Mr.  Talcott,  Atty-Gen.,  in  support,  of  the 
rule.  That  the  judgment  of  Sanders  Van 
Rensselaer  was  subsequent  to  the  sale  can 
make  no  difference.  It  is  equally  a  lien  upon 
the  land,  as  if  it  had  been  rendered  before. 
The  sale  to  Lansing  did  not  devest  the  defend- 
ant's title.  It  is  a  mere  lien  upon  the  land,  as 
was  holden  by  this  court  in  Bissell  v.  Payn,  20 
Johns.,  3.  The  Act  extends  the  right  of  re- 
demption to  all  creditors,  whose  judgments 
are  a  lien  on  the  debtor's  real  estate.  Every 
judgment  of  a  court  of  record  is  a  lien  upon 
lands  of  the  debtor,  which  lie  within  the  juris- 
diction of  the  court,  though  a  decree  of  the 
Court  of  Chancery  might  not  be  so  There 
are  certain  judgments  of  inferior  courts  which 
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are  not  a  lieu  on  lauds.  The  Act  has  in  view 
the  nature  of  the  judgment,  and  wherever  it 
will  operate  as  a  lien,  the  creditor  may  re- 
deem. 

I  agree  that  the  Act,  if  it  attempts  to  devest 
rights  which  are  vested  by  the  common  law, 
is  void.  The  Legislature  have  no  power  to 
pass  such  an  Act.  But  what  is  this  case  ?  The 
mortgagees,  who  complain  that  their  rights 
are  to  be  devested,  took  their  mortgages  sub- 
sequent, and,  of  course,  subject  to  the  judg- 
ment under  which  the  purchase  was  made. 
Now,  so  far  from  devesting  their  rights,  they 
are  secured  and  improved  by  the  very  provis- 
ions of  the  Statute,  which  is  censured  as  de- 
vesting  them.  Without  this  Statute,  their 
rights  would  have  been  absolutely  devested  by 
the  sale.  No  remedy  whatever  would  have 
5O7*]  remained  to  the  mortgagees.  *It  is 
said  that  before  the  Statute  they  might  have 
tiled  their  bills,  and  have  compelled  a  redemp- 
tion according  to  the  priority  of  these  liens. 
So  they  might  have  done  in  this  instance, 
since  the  Statute,  which  has  even  extended 
the  time  within  which  this  may  be  done  by  a 
mortgagee.  But  they  have  not  chosen  to  file 
their  bill,  for  this  purpose,  and  it  is  now  too 
late. 

We  are  told  that  Lansing,  had  he  not  been 
himself  the  purchaser,  might  have  redeemed 
as  a  grantee  within  the  2d  section  of  the  Act ; 
but  it  is  now  settled,  both  at  law  and  in  equity, 
that  a  mortgagee  has  a  mere  lien.  He  is  not 
considered  the  grantee,  or  owner  of  the  land. 
For  all  substantial  purposes,  the  fee  is  in  the 
mortgagor.  The  2d  section  provides  that  upon 
redemption  by  the  defendant  or  grantee,  the 
sale  and  certificate  shall  be  null  and  void.  It 
leaves  the  title  of  the  grantee  precisely  where 
it  was.  Had  the  Legislature  intended  to  make 
the  right  of  the  mortgagee  to  redeem  the  same 
with  that  of  the  grantee,  they  would  have  pro- 
vided him  with  a  title  by  which  he  could  hold 
till  redeemed  from  in  his  turn.  Considered  as 
a  grantee,  the  land  would  be  irredeemable  in 
his  hands  ;  for  there  is  no  provision  in  the  Act 
by  which  it  can  be  redeemed  from  a  grantee. 
According  to  the  reasoning  on  the  other  side, 
a  mortgagee  for  $100  may,  by  redeeming  as 
grantee,  hold  land  indefeasibly  to  any  amount. 
By  the  Act  (sess.  45,  ch.  127,  sec.  2),  where 
the  people  are  mortgagees,  they  are  author- 
ized to  redeem  lands  sold  by  execution  on  a 
senior  judgment.  Here  we  have  a  legislative 
construction  against  the  previous  powers  of 
any  mortgagee  to  redeem,  in  any  case,  under 
the  Statute  in  question. 

But  suppose  the  mortgagee  can  redeem,  he 
has  made  no  attempt  to  do  so ;  nor  has  he 
come  here  to  redeem.  He  is  the  purchaser  ; 
we  claim  to  redeem  of  him.  The  Act  pro- 
vides that  we  may  do  this  by  paying  the  pur- 
chase money  and  interest.  This  we  have  done. 
We  are  not  bound  to  notice  any  other  debts, 
unless  they  are  judgment  debts,  in  the  hands 
of  one  who  has  before  redeemed.  When  we 
come,  as  here,  to  redeem  of  a  purchaser,  we 
are  bound  to  pay  neither  judgments  nor  mort- 
5O8*]  gages.  We  have  nothing,  therefore, 
to  do  with  Lansing's  rights  as  mortgagee.  It 
is  only  as  purchaser  that  we  are  bound  to  no- 
tice him.  The  Act  never  intended  to  protect 
him  as  a  mortgagee.  A  perpetual  auction  is,  i 
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it  seems,  to  be  kept  up,  and  yet  the  court  are 
asked  to  place  such  a  construction  upon  the 
Statute  as  stops  the  auction  at  once. 

As  to  the  idea  of  redress  by  operation  of  law 
— suppose  a  judgment  creditor  purchases  the 
land  ;  in  that  case  the  right  and  the  remedy 
are  as  much  centered  in  him  as  in  the  mort- 
gagee who  purchases.  Both  are  mere  credit- 
ors, having  a  lien  for  their  debts  ;  yet  the  for- 
mer may  be  redeemed.  Here  is  no  inconven- 
ience to  the  mortgagee.  He  should  have  bid 
to  the  value  of  the  land.  He  would  then, 
after  paying  the  judgment,  have  held  the  sur- 
plus money  to  pay  his  mortgage.  This  is  not, 
as  has  been  supposed,  mere  ceremony  or 
sound.  As  the  one  who  should  afterwards 
come  to  redeem,  would  be  obliged  to  pay  him 
the  whole  sum  which  he  had  bid,  which  is 
the  only  means  of  obtaining  his  money,  it  is, 
for  him,  a  sound  very  necessary  to  be  heard. 

WOODWORTH,  /.  (after  stating  the  facts). 
The  judgment  of  Sanders  Van  Rensselaer, 
though  after  the  sale,  was  a  lien  upon  these 
lands,  and  entitles  him  to  redeem  as  judgment 
creditor.  It  was  objected,  on  the  argument, 
that  there  was  a  stipulation  not  to  take  out  ex- 
ecution upon  this  judgment.  This  was  for  the 
defendant's  benefit,  and  does  not  prevent  its 
operating  as  a  lien  upon  the  real  estate.  Lan- 
sing, being  a  mortgagee  of  these  lands,  and 
the  assignee  of  another  mortgage  on  the  same 
lands,  chooses  to  become  the  purchaser.  He 
died,  and  his  representatives  now  insist  that, 
in  his  right  as  a  mortgagee,  they  are  entitled 
to  redeem  in  preference  to  Sanders  Van  Rens- 
selaer. In  limine,  there  is  a  difficulty  which 
interposes  against  setting  up  this  claim  ;  for, 
as  mortgagees,  they  have  never  attempted  to 
redeem.  But  we  are  clear  on  the  other  ground, 
that  they  were  never,  as  such,  entitled  to  re- 
,deem.  This  is  a  casus  omissus  in  the  Statute. 
The  right  is  claimed  under  the  2d  section  of 
the  Act,  which  authorizes  the  defendant  or  his 
grantees  *to  redeem  ;  and  the  mort-  [*5O9 
gagee  is  said  to  be  a  grantee,  within  the  mean- 
ing of  the  Statute.  "Grantee  "is  a  word  of 
well  known  signification  :  it  means  here  the 
^purchaser  of  the  estate.  The  mortgagee  is  not 
the  owner.  The  mortgage  is  a  mere  security 
for  his  debt.  It  is  not  such  an  interest  as  can 
be  sold  on  execution  against  him  ;  nor  does  he 
come  within  the  technical  meaning  of  lite 
word  "grantee."  At  the  session  of  1822  the 
Legislature  thought  it  necessary  to  pass  an 
Act  (sess.  45,  ch.  127,  sec.  2)  enabling  the  peo- 
ple of  the  State,  when  mortgagees,  to  exercise 
this  right  of  redemption  as  mortgage  creditors. 
This  is  a  legislative  construction,  and  accords, 
in  our  view,  with  the  plain  interpretation  of 
the  Statute  under  consideration.  We  are  clear 
that  mortgagees  are  neither  within  its  letter  or 
spirit,  and  consequently  the  rule  must  be  made 
absolute. 

SUTHERLAND,  J.,  concurred, 

SAVAGE,  C h.  J.  (after  adverting  to  the  facts 
which  appeared  upon  the  motion  for  a  rule  to 
show  cause).  It  now  further  appears  that  the 
judgment  of  Sanders  Van  Rensselaer  was  by 
confession  for  a  debt  already  secured  by  bond 
and  mortgage,  on  lands,  the  sale  of  which  was 
the  consideration  for  the  debt  ;  and  that  he 
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fave  the  defendant  a  stipulation,  exempting 
is  person  and  personal  property  from  execu- 
tion. 

Under  these  circumstances,  the  sheriff  asks 
the  advice  of  the  court,  as  to  whom  he  shall 
convey ;  and  Sanders  Van  Rensselaer  applies 
for  a  mandamus,  commanding  the  sheriff  to 
convey  to  him. 

This  draws  in  question  the  construction  of 
the  "  Act  in  addition  to  the  Act  Concerning 
Judgments  and  Executions,"  passed  Apr.  12, 
1820.  The  1st  section  of  this  Statute  provides, 
that  all  sheriffs,  after  the  1st  day  of  May  then 
next,  upon  a  sale  of  real  estate  by  execution, 
instead  of  conveying  absolutely,  as  heretofore, 
shall  give  a  certificate  of  the  sale,  setting  forth 
•certain  particulars ;  and  that  if  the  property 
shall  not  be  redeemed  according  to  the  Act, 
the  purchaser  shall  be  entitled  to  a  deed.  A 
duplicate  of  the  certificate  is  to  be  filed.  This 
part  of  the  Act  has  been  complied  with.  The 
2d  section  authorizes  the  defendant,  his  heirs, 
5 1O*]  *executors,  administrators  or  grantees, 
within  one  year  after  the  sale,  to  redeem,  on 
paying  the  purchaser  or  the  sheriff  the  pur- 
chase money,  with  10  per  cent,  interest.  On 
making  this  payment,  the  sale  and  certificate 
4tre  declared  void.  The  3d  section  authorizes 
any  creditor,  having  a  decree  in  chancery  or 
judgment  at  law,  which  is  a  lien  on  any  real 
estate  so  sold,  within  15  months  after  sale,  in 
default  of  the  defendant,  to  redeem  the  lands 
in  the  manner  prescribed  in  the  2d  section;  the 
defendant  in  all  cases  having  preference  of  any 
creditor.  The  creditor  redeeming  acquires  all 
the  rights  of  the  purchaser.  Creditors  may 
redeem  from  each  other,  on  paying  the  re- 
demption money  before  paid,  with  7  per  cent. 
thereon,  and  the  amount  of  the  liens,  by  judg 
ment  or  decree,  of  the  creditor  from  whom  the 
land  is  redeemed.  The  4th  section  directs  the 
sheriff,  at  the  expiration  of  the  15  months  to 
give  a  deed  accordingly,  to  the  purchaser  or 
-creditor,  if  the  property  has  not  been  redeem- 
ed by  the  defendant. 

Upon  this  Statute  several  questions  have  been 
raised,  some  of  which  it  is  necessary  to  con- 
sider. 

The  object  of  the  Legislature  undoubtedly 
was,  1.  To  relieve  the  debtor,  by  preventing  a 
sacrifice  of  his  real  estate,  at  sheriff's  sale;  and 
2.  To  enable  creditors,  other  than  the  plaintiff, 
.after  a  sale  on  execution,  to  satisfy  their  debts, 
by  redeeming,  where  the  property  has  been 
sold  below  its  value.  This  Statute  is  evidently 
remedial  ;  and  in  its  exposition,  it  is  our  duty 
to  bear  in  mind  the  evil  intended  to  be  pre- 
vented, and  the  remedy  proposed  ;  and  so  to 
construe  the  Act,  as  to  suppress  the  evil  and 
advance  the  remedy. 

1.  It  has  been  argued,  and  no  doubt  cor- 
rectly, that  the  Legislature  did  not  mean  to 
invert  the  order  of  liens  upon  real  estate  ;  and 
if  the  Act  has  that  effect,  it  must  be  owing  to 
the  negligence  of  creditors."  If  a  junior  creditor 
become  a  purchaser,  though  under  a  senior 
judgment,  he  must  bid  the  amount  of  the 
older  execution,  and  of  his  own  lien,  if  he  in- 
tends to  secure  himself  out  of  the  property 
sold.  Before  the  passing  of  the  Act,  a  sale, 
under  an  older  judgment,  destroyed  all  junior 
liens.  The  purchaser  might  thus  make  a  spec- 
ulation at  the  expense  both  of  the  debtor  and 
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junior  *judgment  creditors.  Now,  [*5  I  J 
these  creditors  may  redeem  ;  and  the  Act  thus 
operates  beneficially  both  for  them  and  the 
debtor,  as  the  property  is  made  to  pay  more 
debts,  and  it  probably  goes  at  its  value,  if  in- 
cumbered  to  that  amount.  The  Statute,  then, 
has  no  injurious  effect  upon  liens.  A  mort- 
gagee is  placed  in  no  worse  situation  than  he 
was  in  before  the  Act,  even  allowing  that  he 
has  not  the  privilege  of  redeeming  like  a  judg- 
ment creditor.  In  this  the  Statute  violates  no 
right.  It  merely  withholds  from  him  a  remedy 
extended  to  judgment  creditors.  It  is,  to  be 
sure,  somewhat  remarkable  that  the  Statute 
has  not  given  him  the  same  remedy.  I  can  see 
no  good  reason  for  a  discrimination  between 
mortgagees  and  judgment  creditors,  as  both 
have  a  lien  on  the  estate.  This  must,  how- 
ever, be  a  casus  omissus,  unless  mortgagees 
were  intended  to  be  embraced  by  the  word 

f  ran  tee." 
.  It  was  contended  that  mortgagees  are  to 
be  considered  grantees  within  the  meaning  of 
the  Act.  But  it  has  been  repeatedly  decided 
in  this  court  (Jackson  v.  Willard,  4  Johns.,  41; 
Coles  v.  Coles,  15  Id.,  319),  that  a  mortgagee 
out  of  possession,  has  only  a  chattel ;  that  the 
mortgagor  has  the  fee,  and  may  maintain  tres- 
pass against  the  mortgagee.  (Runyon  v.  Mer- 
sereau,  11  Johns.,  534.) 

3.  Another  point  raised  is,  that  the  judg- 
ment creditor,  to  be  entitled  to  redeem,  must 
have  a  subsisting  lieu  at  the  time  of  the 
sheriff's  saie.  The  Statute  expresses  no  such 
limitation — its  terms  are  general.  The  only 
qualification  necessary  to  entitle  a  creditor  to 
redeem  is,  that  his  judgment  or  decree  shall  be  a 
lien.  In  my  opinion,  it  comports  best  with  the 
spirit  and  letter  of  the  Act  to  admit  any 
creditor  to  redeem,  whose  judgment  or  decree 
is  a  lien  at  the  time  of  redemption.  The  estate 
of  the  debtor  is  not  changed  by  the  sale  and 
certificate.  The  purchaser  acquires  no  title 
till  he  receives  a  deed.  (Bixsett  v.  Payn,  20 
Johns.,  3.)  A  creditor  who  obtains  judgment 
subsequent  to  the  sale,  has  a  lien  upon  the  estate 
of  the  debtor,  and  may  accordingly  redeem. 

In  my  opinion,  therefore,  Sanders  Van 
Retisselaer  is  entitled  to  a  sheriff's  deed,  pro- 
vided his  judgment  has  been  fairly  obtained: 
It  appears  that  he  sold  the  debtor  a  farm,  to 
secure  the  value  of  which,  he  took  a  mortgage 
on  the  same  land,  and  40  acres  more,  the  latter 
being  subject  to  a  *prior  mortgage,  f *5 1 2 
He  persuaded  the  defendant  to  confess  a  judg- 
ment on  the  bond  accompanying  the  mort- 
gage, and  as  an  inducement,  deducted  $200, 
and  gave  a  discharge  of  the  defendant's  person 
and  personal  property.  In  equity  he  would 
not  be  permitted  to  enforce  this  judgment,  to 
the  exclusion  of  other  creditors,  having  other 
security,  which  we  are  to  presume  is  sufficient. 
The  transaction  operates  as  a  fraud  upon  the 
other  creditors  of  the  defendant,  and  particu- 
larly so  upon  the  purchaser  in  this  case,  who 
must  sustain  a  heavy  loss,  and  is  remediless  at 
law,  unless  the  purchase  be  retained.  The 
facts  would  justify  the  presumption  of  con- 
nivance with  the  debtor  ;  and.  in  my  opinion, 
if  not  enough  to  render  the  judgment  void  as  to 
other  bona  fide  creditors,  are  sufficient  to  send 
the  parties  into  a  court  of  equity, where  justice 
may  be  done. 
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This  court  may  exercise  a  discretionary 
power,  as  well  in  granting  as  in  refusing  a 
mandamus;  as  where  the  end  of  it  is  merely 
a  private  right,  and  where  the  granting  it 
would  be  attended  with  manifest  hardships  and 
difficulties,  &c.  (Bac.  Abr.,  Mandamus,  E.) 

In  this  view  of  the  case, we  should,  perhaps, 
be  justifiable  in  denying  the  motion  ;  but  as 
our  decision  is  not  res  judicata,  I  assent  to  the 
issuing  the  mandamus,  believing  that  the 
proper  remedy  for  the  representatives  of  Lans- 
ing is  to  be  found  in  the  Court  of  Chancery. 

This  being  the  opinion  of  the  court  Mr. 
Hopkins  proposed  that  the  rule  be  entered,  with 
a  clause  expressly  saving  the  rights  of  his 
clients  in  any  future  litigation. 

Curia.     Take  your  rule  in  that  form. 

RULE  : 

In  the  Matter  of  the  Application  of  SANDERS  } 
VAN  RENSSELAER./W  a  Mandamus  to  [• 
the  Sheriff  of  the  County  of  Albany.  \ 

On  motion  of  Mr.  Attorney -General,  on 
behalf  of  Sanders  Van  Rensselaer,  for  a  man- 
damus to  issue  to  Cornelius  Van  Antwerp, 
Sheriff  of  Albany,  commanding  him  to  exe- 
cute a  deed  of  conveyance  of  the  premises 
mentioned  in  his  application,  to  the  said  San- 
ders :  and  on  reading  affidavits,  stating  the 
•513*]  facts  on  which  *the  same  is  grounded; 
and  on  hearing  Mr.  Hopkins,  on  behalf  of  the 
representatives  and  assignees  of  Abraham  A. 
Lansing,  deceased,  opposing  the  said  motion  ; 
and  on  reading  affidavits  showing  the  facts  on 
which  that  opposition  is  founded;  it  is  ordered, 
that  a  writ  of  mandamus  issue  to  the  said 
Cornelius  Van  Antwerp,  Sheriff,  &c.,  accord- 
ing to  the  said  motion,  without  prejudice  to 
the  representatives  and  assignees  of  the  said 
Abraham  A.  Lansing,  in  any  future  litigation. 

Denied— 7  Cow.,  661. 

Cited  in-2  Cow.,  315 ;  2  Hill,  58  ;  3  Den.,  536 ;  4  N. 
Y.,  566 ;  18  N.  Y.,  350 ;  27  N.  Y.,  386 ;  74  N.  Y..  378  :  3 
Lans.,  403 ;  17  Hun,  60 :  4  Barb.,  162 :  35  Barb.,  543 ; 
39  Barb.,  537 ;  49  Barb.,  261 ;  52  Barb..  642 ;  4  How. 
Pr.,  221 :  13  Abb.  N.  S.,  161 ;  6  Kan.,  537 ;  35  N.  J.  L., 
397  ;  29  Mich.,  139. 


MOTT  e.  HICKS. 

'Corporation — Simple  Contract  by  Officers — Power 
to  make  Promixxory  Note —  When  Agents  not 
Personally  Liable —  Witness,  Competency  of- — 
Extent  of  Liability  of  Guarantor — Addition  of 
"Agent"  to  Name  oflndorser — Variance  as  to 
Name  of  Corporation. 

An  action  of  assumpsit  will  lie  against  a  corpora- 
tion, upon  the  simple  contracts  of  its  authorized 

NOTE.— Corporation  —  Power  to  make  promissory 
note. 

"  No  question  is  better  settled  upon  authority 
than  that  a  corporation,  not  prohibited  bylaw  from 
so  doing,  and  without  any  express  power  in  its 
charter  for  that  purpose,  may  make  a  negotiable 
promissory  note,  payable  either  at  a  future  day,  or 
upon  demand,  when  such  note  is  given  for  any  of  the 
legitimate  purposes  for  which  the  compahy  was  in- 
corporated." Moss  v.  Averill,  10  N.  Y.,  457,  cases 
there  cited  ;  National  Bank  v.  Globe  Works.  101 
MHSS.,  57;  Narraganset  Bank  v.  Atlantic  Silk  Co.,  3 
Met.,  282:  Richmond  &c.,  R.  R.  Co.  v.  Snead,  19  Gratt., 
354;  Ward  v.Johnson,  95  111.,  238;  Caine  v.  Brighara, 
39  Md.,  35  ;  Oxford  Iron  Co.,  v,  Spradley,  46  Ala.,  98. 
See,  also,  Morawetz  on  Corporations,  sees.  176,  7  ;  1 
Daniels  Neg.  Inst's.,  sec.  381  etseq. 

As  to  when  the  corporation,  and  when  the  agent 
or  officer  is  bound,  see  1  Daniels  Neg.  Inst's.,  sec. 
399  et  seq. 
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agents,  when  acting  within  the  scope  of  the  legiti- 
mate purposes  of  such  incorporation. 

A  corporation  may  bind  itself  by  contract  without 
its  corporate  seal.  It  may  give  a  promissory  nego- 
tiable note :  being  included  in  the  word  "  person," 
as  used  in  the  Statute  of  3  and  4  Ann  (I  It.  L.,  151). 

Where  the  President  of  the  Woodstock  Glass  Co. 
executed  a  promissory  note,  in  the  name  of  the  Com- 
pany, for  wood  furnished  them  to  use  in  the  manu- 
facture of  glass ;  held  that  the  Company  were  lia- 
ble. 

Corporations  may  be  thus  bound  by  a  promissory 
note,  without  a  special  clause  in  the  Act  of  Incor- 
poration, giving  them  power  to  issue  notes,  such  as 
are  found  in  bank  charters ;  several  instances 
whereof  were  referred  to  in  arguing  this  cause. 

Where  such  a  note  was  made  to  J.  H.  or  order, 
who  indorsed  it  thus— "J.  H.  agent;"  held  that 
though  nothing  appeared  to  show  that  he  was,  in 
fact,  agent,  yet  he  was  not  liable  as  indorser;  for 
though  payee,  he  has  a  right  to  make  a  special  in- 
dorsement so  as  to  avoid  personal  liability,  and  put 
his  name  upon  the  note  for  the  purpose  of  passing 
the  interest  therein  to  another  and  nothing  more. 

Such  an  indorsement  is  equivalent  to  a  declara- 
tion, that  the  indorser  will  not  be  personally  liable  ; 
especially,  where  the  indorsee  has  notice  of  the  orig- 
inal transaction.  And  it  seems  there  would  be 
enough  on  the  face  of  the  paper,  to  put  any  one  on 
inquiry,  so  that  no  holder  could  recover  against  J. 
H.  as  indorser. 

It  is  analogous  to  a  special  indorsement,  declaring 
that  the  note  shall  be  at  the  risk  of  the  indorsee,  in 
which  case  the  indorser  would  not  be  liable ;  and 
therefore,  one  making  such  a  special  indorsement 
is  a  competent  witness  for  his  indorsee  in  an  action 
by  him  against  the  maker  :  or  against  any  one  who- 
had  guarantied  the  payment  of  the  note  to  such 
indorsee,  in  behalf  of  the  maker;  but  it  would  be 
otherwise,  in  both  these  instances,  if  the  indorse- 
ment were  absolute. 

Where  a  note  was  made  by  a  corporation,  payable 
to  J.  H.  or  order,  who,  as  agent,  indorsed  it  to  M.,. 
and  one  W.  H.  agreed  with  M.  that  if  he  would  in- 
dorse to  R.,  he  (W.  H.)  would,  on  receiving  certain 
glass  of  the  maker,  deliver  the  same  to  M.,  to  hold 
as  an  indemnity  for  his  (M.'s)  indorsement ;  and  M. 
indorsed  accordingly,  and  the  note  was  protested 
and  R.  recovered  of  M.,  as  iudorser ;  in  a  suit  by  M. 
against  W.  H.  upon  the  guaranty ;  held  that  J.  H. 
not  being  liable  as  indorser,  was  a  competent  wit- 
ness for  the  plaintiff.  But  if  J.  H.  had  been  liable 
as  indorser,  he  would  not  be  a  competent  witness. 
He  would  not,  in  such  a  case,  be  indifferent  between 
M.  and  W.  H.  as  being  liable  to  one  of  them  at  all 
events,  upon  the  ground  that  W.  H.  being  a  surety, 
might  be  entitled  to  stand  in  the  place  of  M.,  on 
paying  the  debt ;  for  W.  H.  would  be  liable,  only 
upon  the  condition  of  first  receiving  the  glass,  as  a 
fund  for  the  payment ;  which  would  bar  a  recovery 
by  him  against  J.  H. 

One  who  has  a  promise  of  indemnity  against  a 
debt,  and  is  sued  and  compelled  to  pay  it,  with 
costs,  may  recover  over  against  the  promisor,  not 
only  the  principle  and  interest  upon  the  money 
which  he  has  paid,  but  also  the  costs. 

Where  a  note  is  payable  to  A,  or  order,  who  in- 
dorses it  as  agent  for  another,  this  addition  of  agent 
is  merely  a  declaration  that  he  will  not  hold  himself 
liable  as  indorser:  yet  it  is.  in  effect, an  indorse- 
ment by  him,  and  may  be  so  stated  in  pleading:  and 
though  it  turn  out  in  proof  that  he  was  agent,  and 
had  a  right  to  indorse  as  such,  yet  this  is  no  vari- 
ance :  especially  where  it  is  stated  as  mere  matter 
of  inducement  to  an  action,  brought  b'y  the  indorser 
against  one  who  has  agreed  to  indemnify  him  against 
his  indorsement. 

Where  a  judge,  at  the  trial,  receives  the  testimony 
of  a  witness,  who  is  objected  to  as  incompetent, 
upon  the  facts  already  proved,  reserving  the  ques- 
tion of  competency,  the  testimony  of  the  witnes'8- 
thus  sworn,  de  bene  esse,  is  not  to  have  any  weight 
in  determining  his  competency ;  but  this  must  be 
referred  exclusively  to  the  other  evidence  given  in 
the  course  of  the  trial. 

The  question  in  what  cases  a  public  or  private 
agent  is  personally  liable,  considered. 

Bills  of  exchange  and  promissory  notes  must  be 
absolute  between  the  original  parties :  but  an  in- 
dorser may  make  his  liability  depend  upon  a  par- 
ticular contingency,  or  restrict  it  to  a  particular 
character  or  fund. 

A  note  ran  thus :  "  The  President  and  Directors 
of  the  Woodstock  Glass  Co.  promise  to  pay,"  &c., 
signed  "W.  H.,  President;"— whereas  the  real  name 
of  the  Company  was,  "  The  Woodstock  Glass  Com- 
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pany,"  of  which  W.  H.  was  President :  and  the  note 
was  set  forth  in  pleading  as  one  against  the  Com- 
pany by  its  true  name,  and  it  appeared  from  the 
evidence  that  the  latter  Company  was  intended ; 
held  that  the  Company  were  liable. 

Citations-9  Johns.,  334;  12  Johns.,  227,  231 ;  7 
Cranch,  299,  306;  H  Johns.,  118;  3  Mass.,  225;  1  D.  & 
E  ,  181,  674 ;  8  Mass.,  162 ;  3  Cat.,  69 ;  15  Johns.,  1382 ; 
18  Johns.,  407  ;  13  Johns.,  307 :  19  Johns.,  60, 63 ;  9 
Johns.,  334 ;  4  Mass.,  595 ;  7  T.  R.,  207 ;  Gas.  t.  Hard., 
I  ;  :!  Johns.  Cas.,  70;  Burr.,  1226;  Doug.,  637  ;  Chit. 
Bills,  140,  151-220 ;  2  Johns,,  50 ;  3  Cranch.  193 ;  5  Mass., 
29!) :  6  Mass.,  58  ;  2  East,  142 ;  6  T.  R.,  176 ;  1  R.  L.,  151 ; 
1  Cr.,  325 ;  9  Co.,  76  b. 

A  SSUMPSIT,  tried  before  His  Honor,  Mr. 
-fi.  Justice  Woodworth,  at  theN.  Y.  sittings, 
Apr.  15,  1822. 

The  following  is  an  abstract  of  the  declara- 
tion, so  far  as  it  is  material  to  the  questions  in 
the  cause  : 

1st  count.     That  the  defendant,  Apr.    25, 
1816,  was  anxious  to  purchase  from  one  Isaac 
F.  Roe,  a  quantity  of  firewood,  for  which  he  i 
demanded  a  large  sum  of  money,  viz. :  $948.65,  ] 
and,  after  various  negotiations,  he  agreed   to  i 
sell,  and  the  defendant  to  purchase  the  wood  j 
at  $948.65,  to  be  paid  for  by  a  note  of  the  j 
defendant,  to  be  made  payable  at  a  certain  day,  j 
and  to  be  indorsed  for  fhe  better  security  of  j 
Roe  ;  that  the  defendant,  in  order  to  carry ; 
this  arrangement  into  effect,   made  a  note,  ! 
dated  the  day  before  stated,  for  $948.65,  pay-  j 
able  six  months  after  date,  to  Israel  Horsefield,  \ 
or  order,  and  indorsed  by  him,  and  then  un- : 
dertook  and  faithfully  promised  the  plaintiff 
that,  if  he  would  also  indorse  it,  the  defendant 
would  deliver  over  to  him,  for  his  indemnity, 
the  first  parcel  of  glass  which  he  should  there-  J 
after  receive  from  the  Woodstock  Glass  Co., 
of  which   the  defendant  was  President.     In  : 
consideration  of  which  promise,  the  plaintiff 
did  indorse  the  note,  and  was  afterwards  com- 
pelled to  pay  it,  with  costs  of  suit.  This  count  | 
also  contained  averments  of  receipts  of  the  j 
glass  and  non  delivery,  &c.     2d  count.    That,  j 
on    the  same    day,  the  defendant  made  his  j 
promissory    note,   and    thereby,  six    months 
after  the  date,  promised  to  pay  Israel  Horse- 
514*]  field,  or  order,  *$948.65,  for  value  re- 
ceived, which  note  was  afterwards  duly  in- 
dorsed by  Horsefield  ;  that  the  defendant,  be- 
ing anxious  to  negotiate  the  note,  and  requir- 
ing, for  that  purpose,  an  additional  indorser, 
applied  to  the  plaintiff  to  indorse  ;  and  prom-  j 
ised  the  plaintiff,  if  he  would  indorse  that  he 
(the  defendant)  would  deliver  into  his  hands, 
for  his  indemnity,  the  first  parcel  of  glass  he 
(the  defendant)  should  thereafter  receive  from 
the   Woodstock  Glass  Co.,  of  which  he  was 
President ;  that  the  plaintiff,  relying  on  this 
promise,  indorsed   the  note,  and   was   after- 
wards compelled  to  pay  it,  with  costs  of  suit  j 
This  count  also  contained  the  same  averments  j 
as  the  last,  relative  to  the  glass,  &c.     The  3d  i 
count  was,  in  all  things,  the  same  as  the  first,  j 
with  this  difference  that  the  defendant  was  set  \ 
forth  as  the  President  of  the  Woodstock  Glass  j 
Co.,  and,  as  such,  anxious  to  purchase  the; 
wood,  and  contracting  for  it  as  such  ;  and,  as  j 
such,  making  the  note  by  which  the  Compan}' 
promised  to  pay  ;  and  then  individually  prom-  j 
ising  the  plaintiff  to  indemnify  him/in  con-  I 
sideration  of  his  indorsing,  &c.  The  4th  count  \ 
was  the  same  as  the  second,  with  the  same 
variations  as  in  the  last.     5th  count,  that  the  ; 
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defendant  made  his  note,  and  thereby,  "by 
the  name  and  description  of  the  President, 
Directors  and  Co.  of  the  Woodstock  Glass  Co. ," 
promised  to  pay  Israel  Horsefield.  or  order,  as 
before.  It  then  averred  that  the  defendant 
was  anxious  that  the  plaintiff  should  indorse 
the  note,  and  promised  him  if  he  would  in- 
dorse to  save  him  harmless  from  any  loss  or 
damage  by  reason  of  such  indorsement.  This 
count  averred  the  plaintiff's  indorsement,  in 
consideration  thereof;  and  that  he  (the  plaintiff) 
was  afterwards  compelled  to  pay,  with  costs, 
and  the  defendant  did  not  indemnify,  &c.  The 
6th  count  was  the  same  as  the  5th,  alleging 
that  the  defendant  made  the  note  as  President 
of  the  Company,  and  thereby  the  President, 
Directors  and  Co.  of  the  Woodstock  Glass  Co. 
promised  to  pay,  with  like  averments.  The 
7th  count  was  the  usual  one  by  the  plaintiff, 
as  first  indorsee,  against  the  defendant  as 
maker  of  the  note.  The  8th  count  was  for 
money  paid,  laid  out  and  expended  ;  the  9th 
for  money  had  and  received  ;  and  the  10th  on 
an  insimvl  computassent. 

Plea — The  general  issue. 

*Upon  the  trial,  the  plaintiff  offered  [*516 
Isaac  Wright,  as  a  witness,  who  proved  the 
handwriting  of  the  maker  and  indorsers  of  a 
promissory  note,  in  the  following  words  : 

"NEW  YORK,  4th  mo.  25,  1816. 
Six  months  after  date,  the  President  and 
Directors  of  the  Woodstock  Glass  Co.  promise 
to  pay  Israel  Horsefield,  or  order,  nine  hundred 
forty  eight  dollars  y6^,  value  received. 

WHITEHD.  HICKS,  President. 
(Indorsed) 

ISRAEL  HORSEFIELD,  Agent. 
JORDAN  MOTT." 

*The  plaintiff's  counsel  then  stated  [*516 
that  he  should  claim  the  right,  as  first  indorsee, 
to  recover  as  well  upon  the  note,  as  being 
made  by  the  defendant  in  his  individual  ca- 
pacity, as  upon  the  special  agreement  stated 
in  the  declaration.  In  order  to  prove  the 
special  agreement,  he  called  Jacob  C.  Mott, 
who  testified  that  he  was  the  brother  of  the 
plaintiff  ;  that  a  recovery  had  been  had  upon 
the  note  against  the  plaintiff,  as  indorsee,  by 
one  Isaac  F.  Roe,  who  held  the  note  ;  that  he 
called,  with  the  plaintiff,  upon  the  defendant, 
after  the  recovery,  in  the  summer  of  1818, 
relative  to  that  business  ;  that  the  plaintiff 
stated  to  the  defendant  that  he  had  been  cast 
in  the  suit,  at  which  the  defendant  expressed 
his  regret,  and  said  he  was  sorry  that  he  (the 
defendant)  was  out  of  town,  at  the  time  of  the 
trial.  The  witness  further  stated  that  the  de- 
fendant knew  of  the  pendency  of  the  suit 
against  the  plaintiff,  on  the  note.  The  witness 
then  stated  to  the  defendant  that  he,  the  wit- 
ness, had  understood  that  the  defendant  was 
to  have  put  glass  in  the  plaintiff's  hands,  to 
secure  the  payment  of  the  note,  and  that  this 
agreement,  on  his  part,  had  been  the  plaintiff's 
inducement  for  indorsing,  to  which  the  de- 
fendant replied  that  there  was  such  an  agree- 
ment, and  that  if  it  had  not  been  for  the  elec- 
tion of  Mr.  Abeel,  as  a  director,  it  would  have 
been  complied  with.  The  witness  further  tes- 
tified that  the  defendant  admitted  that  it  was 
also  agreed  that  the  first  glass  which  should 
come  down  after  the  agreement  was  to  be  so 
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applied  ;  that  the  witness  then  observed  to 
him  that  he  was  informed  he  had  received 
glass  enough,  after  the  indorsement,  to  meet 
the  note,  to  which  the  defendant  replied  that 
it  was  not  so  and  that  if  he  had  received  such 
glass  he  ought  to  pay  the  note. 

On  his  cross  examination,  the  witness  stated 
that  the  plaintiff  had  been,  previous  to  the  in- 
dorsement of  the  note,  a  stockholder  and  di- 
rector of  the  Woodstock  Glass  Co..  of  which 
the  defendant  was  reputed  President,  but 
whether  he  was  a  director,  at  the  time  the  note 
was  indorsed,  he  was  not  certain.  The  plaint- 
iff's counsel  then  offered  Israel  Horsetield,  as  a 
witness,  and  stated  that  he  intended  to  prove 
by  him  the  special  agreement  laid  in  the  decla- 
ration. 

517*]  *The  defendant's  counsel  objected 
to  the  admission  of  the  witness,  on  the  ground 
that  he  was  directly  interested  in  the  event  of 
the  suit.  His  Honor,  the  Judge,  reserved  the 
question  as  to  his  admissibility,  and  permit- 
ted him  to  be  sworn,  subject  to  the  question 
reserved.  The  witness  testified,  that  in  Apr., 
1816,  just  before  giving  the  note,  Isaac  F.  Roe, 
to  whom  the  Glas?  Company  were  indebted 
for  wood,  previously  furnished  the  Company, 
came  to  N.  Y.  and  was  desirous  of  payment ; 
that  Roe  declined  taking  the  Company's  note 
without  an  indorser  ;  that  the  witness,  who 
was  then  the  agent  for  the  Woodstock  Glass 
Co.,  and  the  defendant,  who  was  then  Presi- 
dent of  the  Company,  applied  to  the  plaintiff 
to  indorse  the  note  to  be  given  to  Roe,  in  his 
individual  capacity;  that  the  plaintiff  objected 
for  fear  of  difficulty,  as  the  Company  was 
then  involved  ;  that  the  witness,  then  being 
the  agent  for  the  Company,  all  the  glass  from 
the  factory  came  into  his  hands  as  such  agent; 
that  he  thereupon  proposed  to  relinquish 
enough  glass  to  the  defendant,  of  the  next 
parcel  which  should  come  down,  to  meet  the 
payment  of  the  note  ;  he,  on  his  part,  to  agree 
to  apply  such  glass  to  indemnify  the  plaintiff 
on  his  indorsement ;  that  the  plaintiff  and 
defendant  agreed  to  this  arrangement,  and  as 
an  inducement  for  the  plaintiff  to  indorse  the 
note,  the  defendant  then  agreed  to  deliver  to 
him  the  first  glass  he  should  thereafter  receive 
from  the  Company  as  his  indemnity  ;  that  in 
consideration  of  this  under  taking,  the  plaintiff 
indorsed  the  note  in  controversy ;  that  the 
arrangement  was  made  at  the  defendant's 
office  ;  and  the  note  was  signed  by  the  defend- 
ant, and  indorsed  by  the  witness  and  Mott,  at 
the  same  time  ;  that,  shortly  afterwards,  265 
boxes  of  glass  came  down  the  river,  which 
the  defendant  received  and  the  receipt  given 
therefor  by  him,  dated  8th  May,  1816,  was 
produced,  signed  by  the  defendant,  and  is  in 
the  words  and  figures  following  : 

"Received,  New  York,  5  mo.  8,  1816,  of 
Ontwater  &  Debois,  two  hundred  sixty-five 
boxes  of  glass,  per  Jacob  Acker,  on  behalf  of 
the  Woodstock  Glass  Company. 

!>^t>5.  WHITEHEAD  HICKS." 

518*]  *The  witness  further  testified  that 
the  glass,  supposing  the  whole  of  it  to  be  of 
the  smallest  dimensions,  was,  at  that  time, 
worth  from  $4.50  to  $5  per  box  ;  that  the  wit- 
ness, having  agreed  to  allow  this  glass  to  come 
into  the  defendant's  hands,  to  secure  the 
plaintiff  upon  his  indorsement,  the  defendant 


received  it  directly  from  on  board  the  sloop, 
which  came  to  the"  wharf  near  the  defendant's 
store,  without  the  knowledge  of  the  witness, 
and  without  his  order  ;  that  it  would  have 
been  more  proper  to  have  received  the  witness' 
order  for  its  delivery,  but  still  he  had  allowed 
it  to  come  into  the  defendant's  hands  ;  that 
about  the  beginning  of  June  following,  he  dis- 
covered that  the  defendant  had  received 
another  parcel  of  glass  before  the  indorse- 
ment; and  that  the  witness,  thereupon, immedi- 
ately stopped  any  further  delivery  of  glass  to 
the  defendant,  who  never  received  any  after- 
wards. The  witness,  on  further  examination, 
explained  that  he  was,  by  the  arrangement,  to 
suffer  the  defendant  to  receive  glass  enough  to 
cover  the  plaintiff  as  indorser,  but  no  more  ; 
and  the  defendant  promised  to  apply  it  in  pay- 
ment of  the  note ;  and  that  the  plaintiff 
refused  to  indorse  the  note  on  any  other  terms. 
The  witness,  on  his  cross-examination,  stated 
that  the  plaintiff,  at  the  time  the  note  was 
given,  and  for  several  years  before,  had  been, 
and  was  a  stockholder,  and  one  of  the  Direct- 
ors of  the  Company  ;  that  the  witness  after- 
wards sued  Hicks,  the  defendant,  and  claimed, 
among  other  things,  the  265  boxes  of  glass,  on 
the  ground  that  he  had  not  applied  it" accord- 
ing to  his  agreement,  and  was,  therefore, 
accountable  to  him  as  agent  of  the  Company 
for  it ;  that  the  referees,  however,  in  his  suit, 
did  not  allow  him  the  glass. 

The  plaintiff  then  produced  the  record  of  a 
judgment,  in  the  Supreme  Court  of  the  State 
of  N.  Y.,  in  favor  of  Roe,  as  indorsee,  against 
Mott.  the  plaintiff,  as  indorser  upon  the  note, 
for  $1,222.71  damages,  and  $155.80  costs, 
docketed  Aug.  10,  1818.  The  plaintiff  also 
produced  a  satisfaction  piece,  in  due  form, 
showing  that  the  judgment  had  been  paid. 

The  plaintiff  having  rested  on  this  testi- 
mony, the  defendant  called  Michael  M.  Titus, 
who  testified  that  he  was,  at  the  time,  a  stock- 
holder *in  the  Company, and  a  partner  [*519 
of  the  defendant,  who  was  both  President  and 
Treasurer  of  the  Company  ;  that  the  note  in 
question  was  given  for  a  demand  claimed  by 
Roe,  on  account  of  a  contract  to  furnish  wood 
to  the  Company  ;  that  the  plaintiff  and  Horse- 
field  first  applied  to  the  defendant  with  Roe, 
who  had  come  down  on  the  business  to  make 
some  arrangement  respecting  it,  when  the 
defendant  told  them  that  Roe  had  broken  the 
contract,  and  been  guilty  of  a  fraud,  and  he, 
the  defendant,  would  have  nothing  to  do  with 
it ;  that,  at  the  time  when  the  witness,  Horse- 
field  stated  that  the  note  was  given,  which  was 
after  the  above  application,  Horsefield  and  the 
plaintiff  called  together  at  the  defendant's 
office,  and  stated  that  they  had  agreed  to  give 
Roe  a  note  of  the  Company,  which  note  they 
produced,  and  wished  him  to  sign  it  as  Presi- 
dent. He  remonstrated  to  them  for  making 
the  settlement,  but  said  he  supposed  he  must 
sign  the  note  as  President,  if  they  required  it, 
which  they  did,  and  he  accordingly  signed, 
and  they,  at  the  same  time,  indorsed  the  note 
and  went  away,  the  defendant  telling  them, 
the  last  thing  he  said  as  they  were  leaving  the 
office,  that  they  had  done  wrong,  and  remon- 
strating against  it;  that  nothing  at  all  was  said 
or  agreed  about  the  defendant's  delivering  over 
glass  as  security  to  the  plaintiff,  or  appropri'at- 
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ing  glass  to  pay  the  note,  and  no  such  agree- 
ment or  understanding  was  had  or  made  on 
the  subject.  About  a  month  afterwards,  the 
latter  part  of  May,  the  plaintiff  and  Horsefield 
called  on  the  defendant,  and  wished  to  know 
if  he  would  not  turn  out  glass  to  secure  this 
note,  which  he  declined,  stating  to  them,  that 
they  well  knew  all  the  glass  was  already 
arranged  to  pay  other  debts  prior  to  this  ;  they 
replied  that  they  supposed  there  was  more 
than  enough  to  pay  those  debts,  and  the 
defendant  said,  if  there  should  prove  to  be 
more  than  enough,  the  plaintiff  should  have 
it.  They  then  went  away,  and  Horsefield  then 
stopped  the  glass  from  coming  to  the  defend- 
ant, who  never  received  any  more  afterwards. 

The  witness  also  stated  that  he  was  present 
at  the  conversation  testified  to  by  the  witness, 
Jacob  C.  Mott ;  and  that  the  defendant,  in 
that  conversation,  did  not  state  that  he  was  to 
52O*]  *deliverthe  glass  to  the  plaintiff,  but 
•only,  if  they  had  permitted  him  to  go  on  and 
receive  the  glass,  the  plaintiff  would  have  been 
paid. 

On  his  cross-examination,  this  witness  testi- 
fied that  he  was  present  when  Hicks,  the 
defendant,  signed  the  note  in  controversy,  but 
he  was  not  confident  enough,  as  to  the  other 
facts,  to  say  whether  the  plaintiff  indorsed  the 
note  in  his  presence  ;  that  there  was  no  con- 
versation about  guaranteeing  Mott ;  that  when 
the  plaintiff  and  Horsefield  called  on  the  de- 
fendant, about  a  month  after  his  signing  the 
note,  the  defendant  said,  that  if  the  Directors 
had  allowed  the  glass  to  come  into  his  hands, 
as  they  had  agreed,  the  plaintiff  would  have 
sustained  no  loss.  , 

The  plaintiff  then  called  Israel  Horsefield 
again,  who  testified  that  the  statement  of  the 
last  witness  was  not  true  ;  that  the  witness 
and  the  plaintiff  had  not  called  on  the  defend- 
ant to  persuade  him  to  sign  the  note,  but,  on 
the  contrary,  the  witness  and  Hicks  had  made 
the  arrangement  with  Roe,  and  had  persuaded 
the  plaintiff  to  indorse,  as  the  witness  before 
testified  ;  that  Michael  Titus  was  passing  to 
and  fro  in  the  store,  while  the  witness,  the 
defendant  and  plaintiff  were  talking  on  the 
subject,  previous  to  the  plaintiff's  indorsing ; 
and,  not  being  concerned  in  the  matter,  could 
not  have  attended  particularly  to  what  passed, 
nor  could  he  have  heard  their  conversation ;  that 
as  to  the  statement  of  Titus,  relative  to  the 
witness  and  the  plaintiff  having  called  a  month 
afterwards  on  the  defendant,  to  desire  him  to 
turn  out  glass  for  the  plaintiff's  indemnity, and 
the  conversation  alleged  by  Titus  to  have  taken 
place  at  that  time,  no  such  interview  or  con- 
versation had  passed. 

Jacob  C.  Mott  was  then  again  called  by  the 
plaintiff,  who  testified  that  Michael  Titus  was 
not  present  at  the  conversation  testified  to  by 
him  ;  that  he  was  satisfied  his  statement  of 
that  conversation  was,  in  all  its  parts,  true,  he 
having  particularly  noted  in  writing,  what 
passed  at  the  conversation,  immediately  after- 
wards. 

The  defendant  then  offered  Gilbert  Hicks, 
as  a  witness,  to  prove  the  state  of  the  ac- 
counts between  himself  and  the  Company. 
This  was  objected  to  by  the  plaintiff,  but 
521*]  admitted  *by  the  judge.  This  witness 
testified  that  he  is  the  son  of  the  defendant  ; 
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that  he  did  not  keep  the  defendant's  accounts 
with  the  Company,  but  had  examined  them  ; 
that  his  father  is  in  advance  to  the  Company, 
but  how  much  he  could  not  say. 

The  plaintiff  then  called  Israel  Horsefield, 
who  testified  that  the  defendant's  accounts 
were  still  unsettled  with  the  Company.  The 
plaintiff  then  offered  to  show  that  the  Company 
claimed  a  large  balance  against  the  defendant. 
This  evidence,  however,  was  overruled  by  the 
judge. 

His  Honor,  the  judge,  then  charged  the  jury; 
and  after  remarking  upon  the  improbability  of 
the  plaintiff's  giving  his  personal  responsibility 
for  an  involved  Company,  without  some  special 
guaranty  for  his  indemnity,  stated  that  the 
evidence  of  the  witnesses  for  the  special  agree- 
ment, and  the  evidence  against  it,  were  in 
direct  collision  ;  that  it  was  for  the  jury  to 
say  which  of  the  witnesses  appeared  to  have 
had  the  best  opportunities  of  understanding 
what  had  passed  between  the  parties,  for  he 
presumed,  from  the  appearance  of  the  wit- 
nesses, they  were  men  of  character,  and  would 
not  willfully  swear  false  in  this  transaction  ; 
that  if  they  found  for  the  plaintiff,  he  was  en- 
titled to  recover  the  amount  of  the  judgment 
obtained  by  Roe  against  him,  with  interest. 

A  question  was  then  raised  by  the  defend- 
ant, whether  the  plaintiff  was  entitled  to 
recover  the  costs  of  suit  in  the  case  of  Roe; 
whereupon  His  Honor,  the  judge,  proposed, 
which  was  accorded  to,  that  the  jury,  if  they 
found  for  the  plaintiff,  should  find  the  whole 
amount,  to  be  afterwards  liquidated  by  the 
court,  according  as  they  should  or  should  not 
consider  the  plaintiff  entitled  to  the  costs. 

The  jury  found  for  the  plaintiff  the  amount 
of  the  judgment  recovered  on  the  note  by  Roe 
against  the  plaintiff,  with  interest. 

Mr.  W.  Slosson,  for  the  defendant.  It  is 
contended  that  a  new  trial  ought  to  be  awarded, 
on  the  ground  that  Horsefield,  the  witness, 
was  inadmissible  ;  or,  if  admissible,  then  that 
the  evidence  does  not  support  the  declaration. 

*The  plaintiff's  recovery  can  be  sup-  [*522 
ported  upon  the  special  counts,  only,  by  which 
the  defendant  is  averred  to  have  come  under 
an  agreement,  that  in  consideration  that  the 
plaintiff  would  indorse  a  certain  note,  made  by 
the  Company,  or  by  Hicks,  as  a  President  of  the 
Company,  in  favor  of  and  indorsed  by  Horse- 
field,  he,  the  defendant,  would  apply  the  first 
glass  that  should  be  received  by  him,  towards 
indemnifying  the  plaintiff  against  his  indorse- 
ment. The  plaintiff,  therefore,  to  entitle  him- 
self to  recover,  was  bound  to  show  that  he 
indorsed  the  note  stated  in  the  declaration,  and 
that  the  defendant  received  glass  sufficient  to 
provide  for  the  payment. 

To  prove  this  he  offered  Horsefield,  the 
prior  indorser,  who  was  clearly  an  inadmissi- 
ble witness,  on  the  ground  that  he  had  a  direct 
interest  in  effecting  a  recovery.  The  objection 
is,  not  that  as  indorser,  simply,  he  is  not  a  wit- 
ness against  the  maker,  where  the  question 
would  turn  upon  the  point  of  his  interest  be 
ing  balanced,  but  on  the  ground  that  he  is 
adduced  to  prove  that  Hicks,  who  is  not  at  all 
liable  as  maker,  and  against  whom,  therefore, 
Horsefield  could  not,  in  any  action  on  the  note 
itself,  recover,  was  liable,  by  reason  of  his 
collateral  undertaking,  to  apply  the  glass, 
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which  should  come  to  his  hands,  in  payment 
of  the  note.  The  witness,  therefore,  is  pro- 
duced to  establish  a  liability,  and  create  a  col- 
lateral fund  for  the  payment  of  the  note,  and 
which,  if  established,  goes  directly  to  exoner 
ate  himself.  A  more  clear  and  palpable  inter- 
est cannot  be  adduced. 

But  it  will  be  objected  that  Horsefield  in- 
dorsed the  note  as  agent.  The  answer  is,  that 
the  note  is  drawn  in  his  favor  individually, 
and  not  as  agent,  and  that  the  addition  of  the 
word  "  agent"  to  his  signature,  cannot  exon- 
erate him  from  his  liability  as  indorser.  The 
note  is,  in  form,  a  promise  by  the  Company 
to  pay  him  generally,  not  as  agent,  or  other- 
wise, except  in  his  own  private  character. 
Now,  he  can  indorse  it  in  no  other  character — 
certainly  not  as  agent  of  the  Company,  because 
it  is  not  payable  to  him  in  that  character.  The 
note  is  not  made  payable  to  the  Company's 
own  order,  which  it  must  have  been  to  have 
enabled  Horsefield  to  indorse  it  as  their  agent, 
523*J  but  to  him  individually.  The  *plain 
test  is  this  :  by  the  act  of  indorsing,  some  one 
must  be  liable  in  the  character  of  indorser  ;  if 
the  indorsement  does  not  bind  the  principal, 
it  must  bind  the  indorser.  It  is  impossible 
that  this  indorsement  can  bind  the  Company 
as  indorsers,  for  the  note  is  made  payable  to 
Horsefield  in  his  individual  character,  and  not 
to  the  Company's  order,  and  of  course  the  title 
to  the  note  can  only  be  passed  by  his  indorse- 
ment in  that  character  and  not  as  agent.  The 
very  term  "  agent"  implies  an  act  of  the  prin- 
cipal by  his  agent.  Besides,  the  word  "  agent " 
is  wholly  senseless  ;  because  it  nowhere  ap- 
pears of  whom,  or  in  what  respect,  he  was 
agent.  No  principal  was  disclosed.  (Thomas 
v.  BMwp,  2  Str.,  955  ;  Gas.  t.  Hardw.,  1,  S. 
C.,  and  the  cases  cited  in  Chitty  on  Bills, 
Amer.  ed.  of  1821,  p.  56.) 

But  if  Horsefield  was  agent,  and  as  such  the 
indorsement  is  to  be  considered  the  act  of  the 
Company,  then  there  is  a  fatal  variance  be- 
tween the  note  stated  in  the  declaration  and 
the  note  proved.  The  declaration  states  the 
note  to  be  drawn  in  favor  of  and  indorsed  by 
Horsefield,  in  his  private  character  simply  ; 
and  the  note  proved  upon  the  hypothesis  of 
Horsetield's  agency,  is  a  note  in  the  Company's 
own  favor  and  indorsed  by  them,  by  their 
agent.  It  is  not,  then,  the  note,  respecting 
which  the  promise  to  indemnify  is  laid  in  all 
the  counts  in  the  declaration. 

Viewed  in  either  way,  there  must  be  a  new 
trial.  If  Horsefield  is  liable  to  the  plaintiff  as 
an  indorser,  then  he  is  directly  interested  and 
not  admissible.  If,  ou  the  other  hand,  he  is 
to  be  considered  the  agent  of  the  Company, 
then  the  note  described  in  the  special  counts 
is  different  from  the  note  produced  and 
proved,  and  the  plaintiff  must  fail  for  the 
variance. 

Mr.  J.  Anthon,  contra.  The  first  inquiry 
which  naturally  presents  itself,  in  this  case, 
is,  whether  the  note  binds  the  defendant  or 
the  Woodstock  Glass  Co. 

If  the  defendant  is  bound,  personally,  by 
that  note,  then,  being  already  bound  to  indem- 
nify the  plaintiff,  as  maker,  the  whole  body  of 
facts  testified  to  by  Horsefield,  relative  to  the 
defendant's  special  guaranty,  becomes  super- 
fluous. 
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*I  propose,  first,  to  show  that  the  [*5U4r 
Company  is  in  nowise  bound  by  the  note,  and 
then,  as  a  necessary  corrollary,  that  the  de- 
fendant is  alone  personally  bound  as  maker. 

The  Statutes  creating  this  Company  are  pub- 
lic, and  I  shall,  therefore,  refer  to  them  as 
such. 

The  first  is  entitled  "  An  Act  to  Incorporate 
the  Stockholders  of  the  Woodstock  Glass  Man- 
ufacturing Society,"  and  was  passed  in  1809 ; 
the  second,  "  An  Act  to  Amend  An  Act  En- 
titled, An  Act  to  Incorporate  the  Stockholders 
of  the  Woodstock  Glass  Manufacturing  So- 
ciety," and  was  passed  June  19,  1812. 

By  the  first  Act,  this  Corporation  is  named. 
"The  President  and  Directors  of  the  Wood- 
stock Glass  Manufacturing  Society  ;"  by  the 
last  (6  Laws,  575,  Webster  &  Skinner)  the 
name  is  altered  to  "The  Woodstock  Glass 
Company." 

Both  Statutes  create  a  corporation,  empow- 
ered to  act  by  its  corporate  seal  only,  in  the 
usual  form,  and  in  neither  statute  is  any  clause 
found  enabling  the  President,  in  any  manner, 
to  bind  the  Company  by  his  signature.  I  am 
aware  that,  in  various  corporations,  the  Presi- 
dent possesses  this  power  ;  but  it  will  be  found 
that,  in  every  instance,  it  is  expressly  given 
by  the  Act  of  Incorporation,  and  where  it  is 
not  so  given  it  cannot  be  exercised.  On  this 
head  the  general  and  invariable  rule  is,  that  a 
corporation  can  only  act  in  the  mode  prescribed 
by  the  law  creating  it.  To  enable  its  agents 
to  bind  the  Company,  they  must  act  pursuant 
to  the  requisites  of  the  incorporating  Statute. 
(Beatty  v.  Marine  Ins.  Co.,  2  Johns.,  109  ; 
Headv.  Providence  Ins.  Co.,  2  Cr.,  166)  To 
show  that  this  power  to  bind  a  corporation, 
by  the  signature  of  the  President,  must  be 
expressly  given  in  the  Act,  I  refer  the  court 
to  the  standing  clause  on  the  subject,  which 
is  inserted  in  every  banking  corporation. 
(Bank  of  Niagara,  4  Laws,  187  a,  sec.  9  ;  Jeff. 
Co.  Bank,  282  a,  sec.  8;  Geneva,  lb.,  1306, 
sec.  9;  Auburn,  lb.,  1346,  sec.  9;  Washing- 
ton &  Warren  Bank,  lb.,  185  b,  sec,  9,  Platte- 
burgh,  lb.,  210 c,  sec.  9,  &c.,  &c.)  "And  bills 
or  notes  which  may  be  issued  by  order  of  the 
said  Corporation,  promising  the  payment  of 
money  to  any  person  or  persons,  his,  her,  or 
their  order,  or  to  bearer,  though  not  under  seal 
of  said  Company,  shall  be  binding  and  oblig- 
atory," &c.  The  Statutes  cited  are  examples 
of  the  mode  of  conferring  this  power.  We 
neither  find  this  clause,  nor  any  clause  of  sim- 
ilar import,  in  the  Act  to  incorporate  the 
Woodstock  Glass  Co. ,  and  it  therefore  follows, 
that  the  Company  can  only  be  bound  by  its 
*corporate  seal.  The  note,  conse-  [*525 
quently,  does  not  bind  the  .Company,  for  two 
reasons.  1st.  Because  the  Company  is  not 
described  in  it  by  its  name  of  incorporation, 
"  The  Woodstock  Glass  Co.,"  but  by  the  name 
of  "  The  President  and  Directors  of  the  Wood- 
stock Glass  Co."  3d.  Because,  even  if  cor- 
rectly named,  the  President  had  no  power,  by 
his  bare  signature,  to  bind  it,  the  seal  of  the 
Company  being  necessary  for  this  purpose. 

The  Company,  then,  not  being  bound  by 
this  note,  it  follows  that  the  defendant  is 
bound  in  his  individual  capacity.  This  was 
so  held,  where  the  parties  had  described  them- 
selves in  a  bond,  as  "  Trustees  of  the  Baptist 
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Society,  &c.,"  but,  in  sealing  it,  they  used  their 
own,  and  not  the  corporate  seal,  the  words, 
"  Trustees,  &c.,"  being  deemed  dexcriptio,  per- 
sonarum  merely.  (Taft  v.  Brewster,  9  Johns., 
334.) 

The  1st.  2d,  5th  and  7th  counts,  "are  all 
framed  on  this  personal  responsibility  of  the 
defendant— the  1st,  2d  and  7th  setting  forth 
the  note,  according  to  its  legal  import,  .as  the 
note  of  the  defendant,  without  giving  his  de- 
scription ;  and  the  7th  count  alleging  that  the 
defendant  made  the  note,  by  the  name  and 
description  of  "  The  President,  &c."  (Chit, 
on  Bills,  628,  n.  5,  Lond.  ed.,  1818,  and  cases 
there  cited.) 

If  I  am  correct  in  this  view  of  the  case,  it 
follows  that  proof  of  the  handwriting  of  the 
maker  and  indorsers  was  enough  for  our  pur- 
pose, and  that  the  additional  evidence  of  a 
special  undertaking,  on  the  part  of  the  maker, 
to  indemnify  the  last  indorser,  was  superfluous; 
and  if  an  error  had  occurred,  in  admitting  the 
indorser  to  prove  it,  it  would  be  idle  on  this 
account  to  award  a  new  trial,  the  purposes  of 
justice  not  requiring  it. 

But  again  ;  in  this  view  of  the  case,  the 
defendant  being  liable  as  maker,  the  first 
indorser  was  a  competent  witness  to  prove  all 
he  has  proved,  as  the  defendant  himself  admits 
in  his  argument.  He  would  not,  indeed,  have 
been  a  good  witness  to  prove  the  handwriting 
of  the  maker,  on  account  of  the  implied  war- 
ranty on  his  part,  that  the  maker's  signature 
was  genuine.  The  difficulty  we  obviated  by 
proving  the  handwriting  by  Isaac  Wright, 
before  we  offered  Horsefield  as  a  witness,  using 
him  only  to  make  out  the  collateral  matter. 
(Vide  Stevens  v.  Lynch,  2  Campb.,  332;  Skel- 
ding  v.  Warner,  15  Johns.,  270.) 
526*]  *In  these  several  views  of  this  sub- 
ject, all  resting  on  the  defendant's  personal 
liability  on  the  note,  the  objection  to  the  ad- 
missibility  of  Horsefield  is  utterly  untenable. 

To  discard,  for  the  moment,  however,  all 
the  preceding  reasoning,  let  us  consider  the 
subject  in  the  light  in  which  the  defendant 
places  it. 

He,  in  the  first  place,  contends  that  the  note 
in  controversy  is  the  note  of  the  Company, 
and  not  the  individual  note  of  the  defendant. 
I  do  not  know  by  what  reasoning  this  can  be 
supported.  But  if,  from  the  nature  of  the 
transaction,  or  from  any  other  cause  developed 
in  the  proceedings,  it  should  be  thought  that 
this  ought  to  be  deemed  the  note  of  the  Com- 
pany, I  will  not  quarrel  with  this  reasoning, 
however  illogical  it  may  be,  provided  it  is 
extended  so  far  as  to  embrace  Horsefield,  the 
indorser,  who,  in  this  view,  no  more  intended 
to  bind  himself  personally,  when  he  called 
himself  "  agent,"  than  the  defendant  did,  when 
he  called  himself  "  President,"  in  which  event 
he  will  stand  every  way  disinterested. 

The  defendant's  counsel  assumes,  as  mat- 
ters conceded,  1.  The  responsibility  of  the 
Company  ;  and  2.  The  individual  liability  of 
Horsefield  ;  and  then  contends  that  Horsefield 
was  inadmissible  as  a  witness,  because  he  had 
a  direct  interest  in  the  event,  his  evidence 
establishing  a  fund  for  the  payment  of  the 
note 

Granting,  then,  the  premises  assumed,  it 
necessarily  follows  that  if  the  defendant  was 
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not  responsible,  as  a  party  to  the  note,  yet,  for 
all  the  purposes  of  this  discussion,  his  name 
must  be  considered  as  not  on  the  paper  at  all  ; 
it  is  then  the  note  of  the  Company  in  favor  of, 
and  indorsed  by  Horsefield.  The  defendant's 
undertaking,  then,  is  entirely  collateral :  and 
so  it  is  considered  in  all  the  counts  in  which 
the  note  is  treated  as  the  note  of  the  Company. 
Now  can  it  be  for  one  moment  contended  that 
in  an  action  brought  by  the  holder  of  a  note 
against  a  third  person,  on  a  special  guaranty 
of  payment  by  the  maker,  that  a  prior  indorser 
cannot  be  received  as  a  witness  to  prove  the 
collateral  undertaking  ?  Is  he,  in  any  man- 
ner, a  party  to  that  contract  ?  Can  the  record 
of  judgment,  in  such  a  case,  ever  be  given  in 
*evidence  in  his  behalf?  Does  a  re-  [*527 
covery  on  the  special  guaranty  cancel  his 
indorsement  ?  Surely  not.  His  liability,  and 
the  liability  of  all  the  parties,  prior  to  the 
holder,  remain  the  same.  No  collateral  con- 
tract made  between  the  holder  and  any  third 
party,  for  his  own  indemnity,  can  ever  affect 
the  several  contracts  of  the  parties  to  such 
notes. 

.  Again  ;  a  third  person,  who  has  thus  guar- 
antied to  the  holder  the  payment  of  the  note, 
would,  in  the  event  of  his  being  compelled  to 
pay  upon  such  guaranty,  become  the  true 
owner  of  the  note,  and  could  compel  the  assign- 
ment of  it  by  the  holder  to  him,  for  his  indem- 
nity, after  such  payment ;  and  he  would  then 
stand  in  the  place  of  the  holder,  and  would 
have  his  action  against  the  prior  parties  for  his 
indemnity.  The  indorser,  in  such  an  action, 
on  such  a  guaranty,  stands  indifferent  between 
the  parties,  being  liable  to  the  one  or  the  other, 
on  his  indorsement.  (Milward  v.  Hallet,  2  Cai., 
77.)  It  is  manifest,  therefore,  that,  on  the 
very  grounds  assumed  by  the  defendant's 
counsel,  Horsefield  was  a  good  witness,  and 
the  fallacy  of  his  argument,  consists  in  taking 
for  granted,  what  can  never  be  legally  or 
properly  conceded,  that  by  a  recovery  against 
Hicks,  on  his  special  guaranty,  Horsefield's 
indorsement  was  discharged.  "  Quacunque 
via  data,"  therefore,  Horsefield  is  a  competent 
witness. 

The  only  remaining  question,  then,  is, 
whether  the  verdict  is  to  be  reduced,  by  deduct- 
ing the  eosts  of  the  suit  brought  against  the 
plaintiff  by  Roe.  This  note,  as  far  as  it  con- 
cerns the  plaintiff,  was  entirely  an  accommo- 
dation note.  His  indorsement  was  without 
any  consideration  or  value,  and  for  the  accom- 
modation of  the  defendant  and  others  engaged 
in  negotiating  it ;  and  the  defendant,  having 
undertaken  to  indemnify  him,  is  bound  to  pay, 
not  only  the  amount  of  the  note,  but  also  all 
damages  the  plaintiff  may  have  sustained  by 
being  sued  for  it,  he  being  bound  to  indemnify 
him  against  all  the  consequences  of  an  indorse- 
ment made  for  his  accommodation.  This  point 
is  well  settled,  both  in  this  court  and  in  En- 
gland. (Hubby  v.  Brown  &  Nichols,  16  Johns. , 
70 ;  Jones  v.  Brookes,  4  Taunt.,  464.) 

Mr.  Shsson,  in  reply.  The  argument  on  the 
other  side  calls  the  attention  of  the  court  from 
the  real  point  in  the  case. 

*Horsefield  was  offered  expressly  to  [*528 
prove  the  collateral  guaranty  ;  and  the  true 
question  is,  whether  he  was  competent  for  that 
purpose  ;  and  if  not,  then,  whether  the  plaint- 
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iff,  upon  the  facts  disclosed  by  the  other  wit- 
nesses, is  entitled  to  recover  ?  It  is  clear  that, 
whether  the  note  be  considered  as  binding  on 
the  (Company  or  not,  if  Horsefleld's  testimony 
is  rejected,  there  is  not  a  particle  of  ground  to 
justify  the  verdict. 

I  do  not  accede  to  the  plaintiff's  proposition, 
that  the  note  is  void  as  against  the  Company, 
either  on  the  ground  of  a  variance  (for  cer- 
tainly the  true  name  might  have  been  averred 
and  shown),  or  of  an  incapacity  in  the  Com- 
pany to  give  a  note  for  a  debt  contracted  in 
the  course  of  their  business,  which,  according 
to  the  modern  decisions,  I  apprehend,  is  by  no 
means  a  settled  point ;  but  I  put  the  case  upon 
the  broad  ground  that,  conceding  these  points 
to  the  plaintiff,  Hicks,  the  defendant,  never 
was  or  could  be  liable  to  either  the  plaintiff  or 
Horsefield,  upon  the  note  itself. 

This  is  clear,  both  from  the  testimony  of 
Horsefield  and  of  Titus,  the  defendant's  wit- 
ness. Both  these  witnesses  concur  that  the 
note  was  given,  and  was  indorsed  by  the  plaint- 
iff, with  a  full  knowledge  that  it  was  for  a 
pre-existing  debt  of  the  Company  ;  that  Hicks 
signed  it  merely  as  President,  and  it  was  per-, 
fectly  understood  between  them,  that  he  was 
not  to  be  liable  in  his  individual  capacity. 
Nay,  the  very  ground  upon  which  Horsefield 
puts  it,  is  that  that  the  plaintiff  refused  to 
indorse  it,  unless  Hicks  would  give  his  collat- 
eral guaranty  to  pay  out  of  the  glass  he  should 
receive. 

It  is  immaterial  whether  a  third  person,  not 
party  to  the  arrangement,  might  have  the  right 
to  recover  on  the  note  against  Hicks,  as  maker, 
in  his  individual  capacity.  It  is  enough  for 
this  case,  that  it  was  clearly  and  distinctly 
understood  that  neither  this  plaintiff,  nor  his 
immediate  indorser,  Horsefield,  could  have 
such  right,  being  both  of  them  parties  to  the 
original  transaction,  and  taking  the  note,  with 
a  full  knowledge  that  Hicks  merely  signed  it, 
without  consideration,  in  his  official  character, 
at  their  request. 

To  follow  the  argument  a  step  farther  :  sup- 
pose the  glass  had  never  come  to  the  hands  of 
529*]  Hicks,  could  the  plaintiff  *have  re- 
covered against  him  ?  Would  it  not  have  been 
a  direct  violation  of  the  very  agreement,  that 
he  was  to  indemnify  Mott,  only  on  the  contin- 
gency of  his  receiving  the  glass  ? 

But  if  Horsefield's  testimony  is  rejected, 
then  Titus  stands  uncontradicted  and  unim- 
peached.  He  states  that  Horsefield  and  Mott 
called  on  the  defendant,  and  stated  that  they 
had  agreed  to  give  the  Company's  note  to 
Roe  for  the  demand,  which  note  they  produced 
and  wished  him  to  sign  as  President  ;  that, 
after  remonstrating  against  the  arrangement, 
he  said  he  supposed  he  must  sign  it  as  Presi- 
dent, if  they  required  it,  w,hich  they  did  ;  and 
he.  accordingly,  signed  it,  and  they  indorsed 
it.  It  will  be  recollected  that  both  Horsefield 
and  Mott  were  then  Directors,  and  had  a  right 
to  require  the  defendant,  in  his  official  char- 
acter, execute  instruments  of  the  Company. 
But  whether  they  had  the  right  or  not,  they 
assumed  it,  and  it  would  be  monstrous  that 
they  should  be  allowed  themselves  to  bring  an 
action  against  him,  to  charge  him  in  his  indi- 
vidual character,  for  an  act  they  required  him 
to  do  against  his  assent,  and.  with  a  remon- 
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strauce  on  his  lips,  in   his  official  character. 
He  may  justly  say,  rum  hoc  inftederaveni. 

The  case  then  comes  back  to  the  position, 
with  which  I  started  in  the  original  argument,- 
that  Hicks  never  was  or  could  be  made  liable 
on  the  note  itself,  either  to  Horsefield  or  Mott. 
If  liable  at  all,  it  is  merely  upon  his  collateral 
undertaking,  to  apply  the  glass  which  should 
come  into  his  hands,  for  Mott's  indemnity. 

Now,  on  this  subject,  we  confidently  insist 
that  Horsefield  is  an  incompetent  witness,  on 
the  ground,  that  having  no  remedy  over 
against  Hicks,  on  the  note  itself,  he  is  pro- 
duced to  establish  a  liability  and  create  a  fund, 
which,  when  obtained,  as  far  as  it  is  obtained 
and  recovered,  exonerates  himself  from  liabil- 
ity to  Mott,  the  holder. 

If  Horsefield  is  liable  as  indorser,  a  more 
direct  and  palpable  interest  in  the  event  of 
the  cause  cannot  be  stated.  The  recovery  is 
immediately  for  his  use,  because  it  relieves 
him  from  paying  that,  which,  if  he  pays,  he 
can  never  *recover  over  of  the  maker.  [*53O 
It  is  so  much  saved  to  him.  (Marquand  \. 
Webb,  16  Johns.,  93.) 

That  Horsefield  is  liable  as  indorser,  is  im- 
pliedly,  at  least,  conceded  by  the  very  argu- 
ment of  the  counsel,  and  is  not  attempted  to 
be  controverted.  We  might,  therefore,  assume 
it,  ex  concessis,  and  indeed,  he  is  obliged  to 
concede  it  for  the  reason  stated  in  the  opening 
argument.  Every  count  on  the  note  states 
him  expressly  to  be  an  indorser  in  his  individ- 
ual capacity.  Proving  an  indorsement  by  him 
as  agent,  would,  therefore,  be  a  fatal  variance, 
and  the  verdict  must  inevitably  be  set  aside. 
Unable  to  resist  this  conclusion,  which  he  has 
not,  in  the  slightest  degree,  attempted  to  ques- 
tion, the  plaintiff's  counsel  has  bent  the  whole 
force  of  his  argument  to  show  that  the  note 
is  to  be  considered  as  the  individual  note  of 
Hicks  also.  I  have  shown,  and  hope  that 
even  if  that  might  be  the  legal  effect  of  his 
signature, yet  as  between  these  parties  there  can- 
not, by  possibility,  be  a  recovery  against  him 
on  the  note  itself,  as  a  note.  These  considera- 
tions do  not  apply  to  the  indorser,  whose  lia- 
bility was  not  only  pledged,  but  understood 
to  be  so.  The  addition  of  "  agent"  to  his  name 
was  mere  surplusage,  senseless  in  itself,  in- 
consistent with  the  character  in  which  the 
note  was  drawn,  and  intended  only  to  desig- 
nate to  what  account  he  should  charge  his 
liability.  That  it  was  so  understood  by  Mott, 
the  holder,  is  also  clear,  as  although  the  whole 
fate  of  the  cause  depended  on  his  testimony, 
he  refused  to  release  him. 

But  it  is  said,  that  admitting  all  which  has 
been  contended  by  the  defendant  to  be  correct, 
yet  Horsefield  stands  indifferent ;  and  for 
what  reason  ?  For  this,  that  Hicks'  undertak- 
ing being  collateral,  if  he  is  compelled  to  pay, 
he  will  have  a  right  to  claim  the  security  in 
the  plaintiff's  hands ;  and  may  himself  bring 
an  action  against  Horsefield  as  indorser.  In 
this,  as  throughout,  the  learned  counsel  for 
gets,  or  overlooks  the  facts  in  the  cause,  and 
the  very  object  for  which  Horsefield  was 
offered  as  a  witness.  It  was  to  prove  that 
Hicks  actually  had  received  the  funds  (to  wit: 
the  glass),  which  ought  to  be  applied  to  pay 
the  note,  and  that  he  was  to  be  charged  in  re- 
spect to  those  funds.  *Now,  it  is  an  [*531 
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absurdity  to  say  that  if  Hicks  is  charged  on 
the  ground  that  he  had  received  the  funds  to 
pay,  he  can  claim  a  right  to  recover  against 
the  indorser.  The  very  position  is,  that  by 
the  receipt  of  the  funds  he  was  the  ultimate 
debtor,  to  that  extent,  and  could  by  no  possi- 
bility have  recourse,  either  at  law  or  inequity, 
to  any  party  on  the,  note. 
From  these  considerations,  it  follows  : 

1.  That  Hicks,  whether  the  note  be  consid- 
ered as  the  Company's  note  or  as  his  individ- 
ual  note,  never  was  liable  on   any    contract 
arising  out  of  the  note  as  such,  either  to  Molt 
or  Horsefleld. 

2.  That  r  Horsefi eld  is  liable  as  indorser  to 
Mott,  and  that  as  such,  he  is  directly  interested 
in  the  event  of  this  suit. 

3.  But  if  not  liable,  on  the  ground  of  his 
signature  as  agent,  then  there  is  a  fatal  vari- 
ance between    the  note  proved  and   that  de- 
clared on :  so  that,  to  use  the  counsel's  own  quo- 
tation, "qitacunque  viadata,"  the  verdict  must 
be  set  aside. 

One  word  only,  as  to  the  amount  of  dam- 
ages. We  contend  that  the  defendant,  in  any 
event,  is  not  liable  for  the  costs  in  the  recov- 
ery against  Mott. 

Mott  ought  to  have  paid  the  note  when 
called  on  by  the  holders  ;  and  not  have  sub- 
mitted to  a  suit.  But  if  not,  he  should  have 
given  notice  to  Hicks,  and  requested  him  to 

Pay- 
Instead  of  this,  no  application  'to  Hicks  is 
shown,  until  after  the  recovery  against  him. 
He  has,  therefore,  incurred  these  costs  in  his 
own  wrong.  In  no  point  of  view,  therefore, 
ought  the  defendant  be  charged  with  this  part 
of  the  demand. 

WOODWOKTH,  J.  It  is  very  clear  that  Hicks 
was  not  liable  in  his  individual  capacity,  as 
maker  of  the  note.  The  case  is  distinguishable 
from  Toft  v.  Brew*ter,  9  Johns. ,  334.  There 
the  defendants  acknowledged  themselves 
bound  by  the  description  of  "Trustees  of 
the  Baptist  Society  of  the  town  of  Richfield." 
The  court  considered  it  a  mere  d&scriptio  per- 
532*]  sonarum;  and  that  the  *defendants 
were  individually  liable.  By  the  note  in  this 
case,  "  the  President  and  Directors  promise  to 
pay,"  subscribed  by  the  defendant,  as  "Presi- 
dent." It  is  evident,  here  was  no  personal 
engagement,  nor  was  any  such  intended.  The 
plaintiff  and  Horsefield  were  intimately  ac- 
quainted with  the  whole  transaction.  The 
indorsement  of  the  former  was  obtained  for 
the  purpose  of  giving  credit  to  the  note,  not 
on  account  of  the  defendant's  personal  re- 
sponsibility being  questionable,  but  because  the 
Company  "were  involved  and  in  doubtful 
credit.  It  cannot,  therefore,  be  permitted  to 
the  plaintiff,  or  Horsefield,  to  call  on  the  de- 
fendant in  his  individual  capacity.  If  he  is 
liable,  it  must  be  on  the  collateral  undertaking 
set  out  in  the  special  counts.  Whether  the 
Woodstock  Glass  Co.  were  bound  by  the  note, 
cannot  be  decided  merely  by  the  want  of  a  seal, 
for  a  corporation  may  make  a  valid  contract 
not  under  seal.  (12  Johns.,  231.) 

In  7  Cr.,  299  (Bank  of  Col.  v.  Patterson),  the 
question  whether  a  corporation  could  make  a 
contract  legally  binding,  except  under  its  seal, 
was  fully  examined.  It  was  considered  as 
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sound  law,  that  wherever  a  corporation  is  act- 
ing within  the  scope  of  the  legitimate  purposes 
of  its  instution,  all  parol  contracts,  made  by  its 
authorized  agents,  are  express  promises  by 
the  Corporation  ;  and  all  duties  imposed  on 
them  by  law,  and  all  benefits  conferred  at  their 
request,  raise  implied  promises,  for  the  en- 
forcement of  which  an  action  may  well  lie. 
This  court,  on  several  occasions,  have  taken 
the  same  ground.  Although  the  particular 
cases  may  not  have  required  them  to  carry  the 
doctrine  to  the  same  extent,  they  have  neverthe- 
less considered  the  law  correctly  settled  by  the 
Supreme  Court  of  the  U.  S.  (Danforth  v. 
Scho.  Turnpike  Co.,  12  Johns.,  227 ;  Dunn  v. 
Rector  of  St.  Andrew's  Church,  14  Johns.,  118.) 
The  great  convenience  of  such  a  rule,  in- 
deed the  necessity,  in  some  cases,  to  prevent  a 
failure  of  justice,  will  not  be  doubted.  Mod- 
ern decisions  (although  it  may  have  been 
anciently  held  otherwise)  warrant  a  relaxation 
of  such  technical  strictness,  not  answering  any 
salutary  purpose.  The  note  declared  on  was  giv- 
en for  a  demand  *against  the  Company,  [*533 
for  supplies  of  wood;  the  defendant  was  Presi- 
dent and  Treasurer ;  Horsefield  was  agent  ; 
they  concurred  in  giving  it ;  it  was  given  for 
the  benefit  of  the  Corporation,  by  their  author- 
ized agents  ;  and  the  assent  of  the  Corporation 
is  inferrible  from  such  acts  ;  they  are  within 
the  principles  laid  down,  and  consequently 
binding.  But  admitting  the  Corporation  were 
liable,  it  seems  to  me  this  will  not  decide, 
whether  Horsefield  was  interested  in  the  pres- 
ent suit ;  that  will  depend  on  the  question  of 
his  liability  to  the  plaintiff  as  indorser.  If 
Iiable4o  him,  he  is  certainly  an  interested  wit- 
ness ;  for  the  effect  of  his.  testimony  is  to 
charge  the  defendant  on  a  collateral  undertak- 
ing, and  create  a  fund  for  the  payment  of  the 
note.  If  the  plaintiff  is  satisfied  from  this 
source,  Horsefield  is  discharged.  The  defendant 
could  not,  after  payment,  substitute  himself, 
in  the  place  of  the  plaintiff,  and  call  upon 
Horsefield  ;  for  it  will  be  remembered,  that 
the  recovery  against  him  would  be  founded 
on  the  fact,  that  he  had  received  funds  which 
ought  to  be  applied — this  making  him  the 
debtor  to  that  extent.  No  principle  of  law  or 
equity  could,  in  my  view,  sanction  such  a 
claim,  if  attempted  to  be  enforced. 

The  remaining  inquiry  is,  whether  the 
plaintiff  could  sustain  an  action  on  this  note 
against  Horsefield  as  indorser.  I  incline  to 
think  he  could  not.  As  to  personal  liability 
to  the  plaintiff  on  the  note,  I  apprehend  he 
stands  on  the  same  ground  as  the  defendant. 
To  Roe,  the  holder,  or  any  other  third  person, 
he  might  be  holden;  but  here  is  a  different 
state  of  facts.  Horsefield  acted  as  agent  in 
this  transaction,  and  Mott  knew  it:  he  also 
knew  that  the  note  was  given  by  the  Company 
for  their  proper  debt.  Titus,  the  defendant's 
witness,  says  the  plaintiff  and  Horsefield  called 
together  on  the  defendant,  and  stated  that  they 
had  agreed  to.  give  Roe,  a  note  of  the  Com- 
pany, and  wished  the  defendant  to  sign  it  as 
President.  The  note  was  executed  and  in- 
dorsed by  the  plaintiff  and  Horsefield,  and 
passed  to  Roe,  who  recovered  the  amount  from 
the  plaintiff.  'Jacob  C.  Mott  testified  that  he 
stated  to  the  defendant  that  he  understood  he 
was  to  put  glass  in  the  plaintiff's  hands,  to 
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534*]  secure  the  payment  of  the  *nole,  and 
that  agreement  had  been  the  plaintiff's  induce- 
ment for  indorsing  the  same;  the  defendant 
replied,  there  was  such  an  agreement.  From 
the  testimony  of  Titus,  that  the  plaintiff  acted 
jointly  witlTHorsefield  in  obtaining  the  note, 
for  the  purpose  of  discharging  the  debt  to 
Roe,  it  would  seem  to  follow  that  if  Roe  com- 
pelled the  plaintiff,  who  was  the  second  in- 
dorser,  to  pay  the  money,  the  plaintiff  must 
necessarily  have  a  right  of  action  against 
Horsefield,  to  contribute  a  just  proportion,  and 
consequently  he  must  be  an  interested  witness; 
for  although  the  Company  were  liable  on  the 
note,  they  might  or  might  not  be  responsible; 
and  a  recovery  against  the  defendant  would, 
at  least,  be  gaining  additional  security,  in 
which  Horsefield  had  a  decided  interest. 
When,  however,  the  evidence  of  Mott  is  con- 
sidered, I  think  it  evident,  as  between  Horse- 
field  and  the  plaintiff,  the  latter  did  not  look 
to  the  former  as  a  surety,  or  liable  to  him;  but 
that  he  trusted  solely  to  the  agreement  to  de- 
liver glass  for  his  indemnity.  The  defendant 
admitted  to  the  witness,  Mott,  that  this  was 
the  inducement.  This  fact,  connected  with 
another,  that  Horsefield  was  agent  of  the  Com- 
pany, and  annexed  the  word  "agent"  to  his 
signature,  seems  to  warrant  the  conclusion  that 
it  was  never  intended  he  should  be  answer- 
able to  the  plaintiff  in  any  event;  and  that  the 
designation  of  the  character  in  which  he  in- 
dorsed, was  a  declaration  to  the  plaintiff  that 
he  intended  to  incur  no  individual  responsi- 
bility. The  true  question  is,  what  was  the 
meaning  of  the  parties.  Horsefield  professed 
to  act  in  the  capacity  of  agent.  It  was  analo- 
gous to  a  special  assignment  to  the  indorsee, 
at  his  risk,  as  in  Rice  v.  Stearns,  3  Mass. ,  225, 
where  it  was  holden  that  the  indorser  was  not 
liable  to  pay.  Parsons,  C  h.  J.,  observed,  "as 
the  promisee  had  the  property  of  the  note,  he 
might  dispose  of  it  on  what  terms  he.  pleased, 
with  the  assent  of  the  purchaser,  and  the  latter 
cannot  complain  of  the  necessary  effect  of  his 
own  agreement.  The  indorser  cannot  be 
charged  upon  his  own  contract,  decidedly 
against  the  express  intent  of  it."  So  here, 
Horsefield  elected  to  indorse  in  the  character 
of  agent.  In  Macbeath  v.  Haldermand,  1  T. 
535*]  R.,  181,  the  *words  of  the  defendant's 
letters  were  sufficient  to  have  rendered  him 
liable;  but  it  appeared  that  he  acted  as  a  com- 
manding officer,  and  that  the  supplies  were 
for  the  use  of  the  public.  It  was  determined 
that  the  action  could  not  be  maintained.  Ash- 
urst,  /.,  said,  the  question  must  be,  what  was 
the  meaning  of  the  parties  at  the  time  of  en- 
tering into  the  contract?  He  said  that  a  person 
acting  in  the  capacity  of  an  agent,  may,  un- 
doubtedly, contract  in  such  a  manner  as  to 
make  himself  personally  liable,  and  that 
brought  it  to  the  true  question,  namely :  whether 
from  anything  that  passed  between  the  parties 
at  the  time,  it  was  understood  by  them  that  the 
plaintiff  was  to  rely  upon  the  personal  security 
of  the  defendant.  The  general  principle  is 
recognized  in  England,  and  in  our  own  coun- 
try, and  cannot  be  questioned.  (1  T.  R.,  674; 
1  Cr.,325;  8  Mass.,  162;  3  Cai.,  69.)  In  15 
Johns. ,  1  (Rathbone  v.  Budlong},  it  is  said  there 
is  no  difference  between  the  agent  of  an  indi- 
vidual and  of  the  government.  The  question 
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in  all  cases  is,  to  whom  was  the  credit  given? 
(18  Johns.,  407.) 

In  examining  the  question  of  Horsefield's 
interest,  I  have  kept  out  of  view  everything 
testified  by  himself;  for  when  he  was  objected 
to,  he  ought  or  ought  not  to  have  been  rejected. 
If  the  former,  and  yet  is  admitted,  as  in  this 
case,  de  bene  esse,  we  cannot  receive  his  testi- 
mony to  remove  the  objection,  which  might 
otherwise  be  urged  against  it.  But  if,  from 
the  disclosures  of  other  witnesses  in  the  course 
of  the  trial  it  appears  that  he  stands  indiffer- 
ent, the  court  will  receive  his  testimony.  It 
is  on  this  ground  I  have  considered  the  ques- 
tion. 

If  Horsefield  was  competent,  I  think  the 
verdict  is  supported  by  the  weight  of  testi- 
mony, and  ought  not  to  be  disturbed. 

But  it  is  contended  that  if  Horsefield  was 
not  personally  liable,  then  there  is  a  fatal  va- 
riance between  the  note  declared  on,  and  the 
note  proved.  This  objection  is  not  well 
founded.  The  description  of  the  note  and 
the  indorsement  *by  Horsefield,  may  [*5t>6 
be  considered  as  inducements  to  the  action. 
The  liability  of  the  defendant  arises  on  the 
special  contract  made  with  the  plaintiff,  by 
which  the  former  promised,  if  the  latter  would 
indorse,  to  deliver  glass,  for  his  indemnity. 
Whether  Horsefield  indorsed  in  his  itidividual 
capacity,  or  as  agent  for  the  Company,  does 
not  affect  that  liability.  In  either  character, 
it  was  a  valid  transfer  of  the  note  to  the 
plaintiff. 

By  the  averment  that  Horsefield  indorsed, 
must  be  understood,  that  his  interest  passed  to 
the  plaintiff.  This  allegation  is  satisfied  by 
the  evidence  of  the  trial.  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  judgment. 

SUTHERLAND,  J.  It  is  perfectly  well  settled 
that  if  a  person  undertake  to  contract  as  agent 
for  an  individual  or  corporation,  and  contracts 
in  a  manner  which  /4s  not  legally  binding 
upon  his  principal,  he  is  personally  responsible. 
(White  v.  Skinner,  13  Johns.,  307;  Randal  v. 
Van  Vechten,  19  Id.,  60;  Taft  v.  Srewster,  9 
Id.,  334;  Tippets  v.  Walker,  4  Mass.,  595;  7  T. 
R.,  207;  Tfiomas  v.  Bishop,  Cas.  t.  Hard.,  1;  3 
Johns.  Cas.,  70.)  And  the  agent,  when  sued 
upon  such  a  contract,  can  exonerate  himself 
from  personal  liability,  only  by  showing  his 
authority  to  bind  those  for  whom  he  has  un- 
dertaken to  act.  It  is  not  for  the  plaintiff  to 
show  that  he  had  not  authority.  The  defend- 
ant must  show  affirmatively  that  he  had.  But 
as  the  authority  of  the  defendant,  to  act  for 
the  Company  on  this  occasion,  was  not  ques- 
tioned at  the  trial,  we  are  now,  perhaps,  bound 
to  presume  it. 

If  the  defendant  was  instructed  or  author- 
ized by  the  Company  to  make  the  note  in 
question,  then  there  is  no  doubt  that  they  are 
liable  to  the  plaintiff  for  the  amount  which  he 
has  paid;  and  if  the  Company  are  liable,  the 
defendant  is  not.  It  is  either  the  note  of  the 
Company  or  of  Whitehead  Hicks.  It  cannot 
be  both. 

The  ancient  technical  doctrine,  that  a  cor- 
poration could  not  contract  except  under  its 
corporate  seal,  is  now  exploded.  There  are  a 
variety  of  cases  in  this  court,  in  which  they 
have  been  held  liable  upon  implied  as  well  as 
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•J>»'$7*]  *cxpress  promises.  (Danforth  v.  Scho. 
Turnpike  Go.,  12  .Johns'.,  227;  Dunn  v.  Rector 
•of  St.  Andrews,  14  Johns.,  118;  llundallv.  Van 
Vechten,  19  Johns..  60.)  In  the  case  of  Bank 
•of  Col.  v.  Patterson,  1  Or.,  306,  Mr.  Justice 
Story,  in  discussing  this  point,  says,  "it  would 
seem  to,  be  a  sound  rule  of  law,  that  wherever 
a  corporation  is  acting  within  the  scope  of  the 
legitimate  purposes  of  its  institution,  all  parol 
contracts  made  by  its  authorized  agents  are 
express  promises  of  the  Corporation;  and  all 
-duties  imposed  on  them  by  law,  and  all  bene- 
fits conferred  at  their  request,  raise  implied 
promises,  for  the  enforcement  of  which  an 
.action  may  well  lie." 

The  Woodstock  Glass  Co.,  therefore,  are 
clearly  responsible  to  the  plaintiff,  either  in  an 
action  upon  the  note  itself,  or  in  an  indebitatus 
assumpsil  for  money  paid  to  their  use.  It 
seems  to  follow  that  the  defendant  cannot  be 
liable  upon  the  note. 

But  the  special  agreement  of  the  defendant 
<to  deliver  to  the  plaintiff  the  first  glass  which 
lie  should  receive  from  the  Company,  as  his 
indemnity  against  his  indorsement,  was  ex- 
clusively* personal;  and  if  the  making  and 
breach  of  it  were  proved  by  competent  testi- 
mony, there  is  no  ground  for  disturbing  the 
verdict. 

This  presents  the  question  whether  Israel 
Horsefield,  the  payee  and  indorserof  the  note, 
Tvas  a  competent  witness  to  prove  that  agree- 
-ment. 

It  is  contended  by  the  defendant's  counsel 
that  Horsefield  was  directly  and  strongly  in- 
terested in  procuring  a  recovery  by  the  plaint- 
iff against  the  defeudaut,  upon  this  collateral 
guaranty,  because,  if  he  failed  to  recover 
against  him,  he  would  resort  to  the  witness 
upon  his  indorsement.  And  Hicks  not  being 
liable  upon  the  -note  as  maker,  the  indorsee 
could  not  recover  over  from  him.  It  might, 
perhaps,  be  sufficient  to  say.  in  reply  to  this 
argument,  that  the  Company  would  be  liable 
to  the  indorser,  if  Hicks  was  not ;  and  al 
though  it  may  be  inferred  from  the  case  that 
the  Company  were  not  in  very  good  credit, 
it  does  not  appear  that  they  were  insolvent. 
But  this  question  is  susceptible  of  another  and 
more  conclusive  answer.  The  plaintiff  could 
538*]  not  recover  *against  Horsefield,  as  in- 
dorser of  this  note.  Whatever  doubt  may  once 
have  been  entertained  upon  the  subject,  it  is 
now  well  settled  that  an  indorser  may  make  a 
restrictive  indorsement.  He  may  limit  the  pay- 
ment to  a  particular  person.  (Burr.,  1226; 
Ancfier  v.  Tfie  Bank  of  England,  Doug. ,  637  ; 
Chit,  on  Bills,  151-2.)  He  may  exempt  him 
self  from  all  liability  as  indorser,  without  ef- 
fecting the  negotiability  of  the  note,  by  spe- 
cially stating  in  the  indorsement  that  it  is  taken 
at  the  risk  of  the  indorsee.  (Rice  v.  Stearnes, 
-3  Mass.,  225.)  That  the  indorser  is  not  in  any 
•event  to  be  liable  to  pay  the  note.  (Russel  v. 
Ball,  2  Johns.,  50.)  That  it  is  taken  without 
recourse  to  the  indorser.  (Wilson  v.  Godwin's 
Ex'r,  3  Cr.,  193.)  In  Rice  v.  tftearnx  the  in- 
dorsement was  in  these  words:  "For  value 
received,  I  order  the  contents  of  this  note  to  be 
paid  to  A.  B.  at  his  own  risk."  The  suit  was 
aginst  the  makers  of  the  note,  and  the  indors- 
-er  was  offered  as  a  witness  to  prove  their  hand- 
writing, and  other  facts  showing  their  liability. 
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He  was  objected  to  on  the  ground  of  interest. 
(Jh.  J.  Parsons,  in  delivering  the  opinion  of 
the  court,  says:  "Upon  consideration,  we 
are  of  opinion  that  the  promisee,  indorsing  the 
note  under  this  express  stipulation,  is  not 
eventually  holden  to  pay  the  note,  if  the  mak- 
er should  not.  As  the  promisee  had  the  prop- 
erty of  the  note,  he  might  dispose  of  it  on 
what  terms  he  pleased,  with  the  assent  of  the 
purchaser,  and  the  lattercannot  complain  of  the 
necessary  effect  of  his  own  agreement ;  and  the 
indorser  cannot  be  charged  upon  his  own  con- 
tract, directly  against  the  express  intent  of  it. 
The  indorser,  therefore,  had  ^o  interest  in  the 
event  of  the  suit,  and  was  a  competent  wit- 
ness." The  indorsement  of  a  note  creates  a 
new  contract  between  the  parties,  and  it  re- 
quires no  reasoning  to  show,  that  if  the  indors- 
er can  exempt  himself  from  all  liability  by  a 
special  indorsement,  he  can  make  that  liability 
depend  upon  a  particular  contingency,  or  re- 
strict it  to  a  particular  character  or  fund.  A 
bill  of  exchange,  or  promissory  note,  must.  as 
between  the  drawer  and  acceptor  of  the  one, 
and  the  maker  and  payee  of  the  other,  be  ab- 
solute and  payable  *at  all  events  ;  not  [*5Ji9 
out  of  any  particular  fund,  or  dependent  upon 
any  contingency.  But  when  such  an  instru- 
ment is  once  made,  the  subsequent  parties  to 
it  may  attach  such  condition  to  its  transfer  as 
they  may  think  proper.  (Chit,  on  Bills,  140.) 
Was  Horsefield's  indorsement  upon  this 
note  conditional  or  absolute?  There  can  be 
no  doubt  that  it  was  not  the  intention  of  the 
parties  that  either  Hicks  or  Horsefield  should 
be  individually  liable  upon  the  note.  And  this 
is  apparent  upon  the  face  of  it.  It  is  drawn 
in  the  name  of  The  President  and  Directors  of 
the  Woodstock  Glass  Co.,  signed  by  Hicks  as 
President,  and  indorsed  by  Horsefield  as  agent, 
carrying,  upon  the  face  of  it,  strong,  if  not 
conclusive  evidence  that  it  was  a  company 
transaction,  and  that  Hicks  and  Horsefield 
acted  in  their  official  characters  only.  It  is 
not  necessary  for  us  to  determine  whether  a 
bonafide  holder  of  this  note,  without  notice  of 
the  original  transaction,  could  recover  upon  it 
against  the  indorser  or  not ;  though  I  should 
be  strongly  of  the  opinion  that  he  could  not, 
as  enough  appears  upon  the  note  to  put  him 
upon  inquiry.  But  the  plaintiff,  with  a  full 
knowledge  of  all  the  facts,  most  clearly  can- 
not recover  against  Horsefield  in  his  individ- 
ual character,  admitting  the  Company  to  be 
bound  by  the  note.  Whether,  if  the  contract 
was  not  binding  upon  the  Company,  Horse- 
field  would  be  personally  responsible  (as  I  have 
alreskdy  shown  Hicks  would),  it  is  not  neces- 
sary to  discuss.  I  am,  therefore,  of  opinion 
that  Horsefield  was  a  disinterested  witness,  and 
was  properly  admitted  by  the  judge  to  prove 
the  guaranty  of  the  defendant. 

There  is  no  force  in  the  objection  that  if 
Horsefield  is  not  personally  responsible  as  in- 
dorser, there  is  a  variance  between  the  note 
declared  upon  and  that  given  in  evidence.  In 
the  count  upon  the  guaranty,  upon  which  the 
plaintiff  must  recover,  the  note  is  stated  mere- 
ly by  way  of  inducement  to.  and  as  explana- 
tory of,  the  special  agreement.  It  is  not  the 
contract  declared  upon.  It  is  mere  matter 
of  evidence,  and  the  question  of  variance  can- 
not arise. 
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The  plaintiff  is  entitled  to  recover,  not  only 
the  amount  of  the  note,  but  also  the  damages 
54O*]  and  costs  sustained  in  consequence  *of 
the  suit  against  him.  The  defendant  under- 
took to  indemnify  as  far  as  the  glass  which  he 
should  receive  would  go.  The  evidence  justi- 
fies the  belief  that  the  glass  received  by  him 
exceeded  in  value  the  recovery  against  the  de- 
fendant. 

Upon  the  whole  case,  therefore,  I  am  of 
opinion, 

1.  That  the  note   in  question   is  binding 
upon  The  Woodstock  Glass  Co.,  and  that  the 
defendant,  therefore,  is  not  personally  respon- 
sible upon  it. 

2.  That  he  is  responsible  upon  his  guaranty, 
and  that  Horsefield,  the  indorser,  was  a  com- 
petent witness  to   prove    the  special    agree- 
ment. 

SAVAGE,  Ch.  J.,  dissented  (after  stating  the 
facts).  A  new  trial  is  asked  on  two 
grounds  :  1.  That  Horsefield  was  not  a  com- 
petent witness.  2.  That  if  admissible,  as  a 
witness,  then  the  evidence  does  not  support 
the  declaration. 

It  appears  to  me  that  Horsefield  is  liable  to 
the  plaintiff  as  indorser  ;  and  consequently  is 
directly  interested,  whether  the  note  be  con- 
sidered, that  of  the  Company  or  the  defendant. 
It  is  alleged  that  he  is  not  interested,  because 
it  was  no  part  of  the  original  understanding 
that  he  was  to  be  liable  ;  that  his  indorsement, 
as  agent,  was  a  notice  to  all  subsequent  hold- 
ers that  he  would  be  responsible  as  agent  only, 
and  not  individually.  The  facts  upon  which 
this  question  must  be  decided,  are  such  as  ap- 
pear in  the  case,  independent  of  Horsefield's 
testimony  ;  and  these  show  nothing  about  the 
original  execution  of  the  note.  Horsefield,  it 
is  true,  signed  the  indorsemnent,  "Israel 
Horsefield,  agent."  But  why  agent?  Agent 
for  whom?  He  is  the  payee  of  the  note  indi- 
vidually, and  it  does  not  appear,  except  from 
his  own  testimony,  that  he  was  agent  for  the 
Company.  They  cannot  be  sued  upon  this 
indorsement ;  and  no  judgment  could  be  ren 
dered  against  Horsefield,  which  would  bind 
their  property.  He  is,  therefore,  liable  per- 
sonally, or  there  is  no  liability  attached  to  this 
indorsement.  In  Thalclier  "v.  Dinsmore,  5 
Mass.,  299,  it  is  decided  that  the  guardian  of 
54 1*]  an  insane  person  cannot  avoid  Respon- 
sibility upon  a  note,  signed  by  him  as  guard- 
ian. (Foster  v.  Fuller,  6  Mass.,  58,  S.  P.)  In 
Toft  v.  Brewster,  9  Johns.,  334,  the  defendants 
executed  a  bond,  by  the  style  of  "Trustees  of 
the  Baptist  Society  of  the  town  of  Richfield." 
The  court  say  the  bond  is  given  in  their  indi 
vidual  capacities ;  and  the  addition  of  Trus- 
tees, &c  ,  is  a  mere  description  of  the  persons. 
(See,  also,  Wilkes  v.  Back,  2  East,  142  ;  White 
v.  Cuyler,  6  T.  R,  176  ;  Combes'  case,  9  Co., 
76  b  ;  White  v.  Skinner,  13  Johns.,  307.)  I 
confess,  therefore,  I  see  nothing  in  the  facts 
of  the  case,  independent  of  Horsefield's  testi- 
mony, which  looks  like  discharging  him  from 
his  liability  as  indorser. 

I  concur  in  the  answer,  which  has  been 
given  to  the  argument,  that  this  witness  was 
rendered  indifferent  by  a  balance  of  interest, 
being  liable  at  all  events,  either  to  the  plaint- 
iff or  defendant,  the  latter  of  whom,  as  sure- 
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ty,  would  be  entitled  to  stand  in  the  place  of 
the  former.  The  very  contract  relied  upon 
presupposes  that  the  defendant  must  be  put  in 
funds  by  the  Company,  before  any  liability 
could  attach  to  him  personally.  Being  thus 
paid  by  the  maker,  he  could  never  afterward* 
call  upon  the  indorser. 

It  then  becomes  important  to  inquire  wheth- 
er, independent  of  Horsefield's  testimony, 
there  was  sufficient  evidence  before  the  jury 
to  warrant  the  verdict.  Rejecting  the  testi- 
mony of  Horsefield,  the  facts  proved  are — the 
making  of  the  note  —  the  recovery  upon  it 
against  the  plaintiff,  as  indorser — the  admis- 
sion of  the  defendant  that  the  plaintiff's  in- 
ducement to  indorse  was  the  agreement  that 
glass  enough  should  be  put  into  the  hands  of 
the  latter  to  indemnify  him — and  the  defend- 
ant added  that  but  for  the  election  of  Mr. 
Abeel  as  Director,  the  agreement  would  have 
been  complied  with.  A  further  admission  was 
that  the  first  glass  which  came  down  was  to 
have  been  thus  appropriated  ;  and  that  if  the 
defendant  had  received  glass  enough  for  the 
purpose,  he  ought  to  pay  the  note  ;  but  he,  at 
the  same  time,  denied  that  he  had  received 
enough.  This  is  the  amount  of  the  testimony 
on  the  part  of  the  plaintiff,  rejecting  Horse- 
field's ;  *and  certainly  it  is  not  suffi-  [*«542 
cient  to  sustain  either  of  the  counts  in  the  dec- 
laration, which  go  upon  the  guaranty. 

The  plaintiff,  then,  cannot  sustain  this  ver- 
dict, unless  the  defendant  is  personally  Hable- 
ou  the  note.  He  is  so,  undoubtedly,  unless 
the  Company  is  liable.  (Randall  v.  Van  Vech- 
ten,  19  Johns..  63,  per  Platt,  J.,  and  the  cases 
cited  by  him.)  Formerly  it  was  holden  that  a 
corporation  could  be  bound  by  its  corporate- 
seal  only.  Later  adjudications  have  estab- 
lished a  different  doctrine  (Chit,  on  Bills,  20) ;. 
and  it  is  now  perfectly  well  settled  that  an 
action  of  aswmpsit  will  lie  against  a  corpora- 
tion upon  the  simple  contract  of  its  authorized 
agents,  when  acting  within  the  scope  of  the 
legitimate  purposes  of  such  incorporation. 
(Bank  of  Col.  v.  Patterson's  Adm'r,  7  Cr.,  306; 
Dan  forth  v.  Sc/io.  Turnpike  Co.,  12  Johns., 
227;  Dunn  v.  The  Rector,  &c.,  14  Id.,  118; 
Randall  v.  Van  Vechten,  19  Id.,  60.) 

Independent  of  Horsefield's  testimony,  it 
appears  that  the  note  was  given  by  the  defend- 
ant, as  president  of  the  Woodstock  Glass  Co., 
for  wood  furnished  the  Company  in  prosecut- 
ing the  manufacture  of  glass,  the  purpose  of 
the  corporation.  The  Company  being  liable, 
even  on  an  implied  promise,  there  can  be  no 
need  of  authority  to  show  that  they  are  equal- 
ly liable  upon  an  express  one — a  promissory 
note.  A  corporation  may  give  a  promissory 
note,  negotiable  within  the  Stat.  of  Ann  (1  R. 
L.,  151);  for  should  it  be  objected  that  this 
Statute  is  confined  to  notes  when  drawn  by 
any  person,  &c.,  and  that  corporations  are  not 
mentioned,  I  answer  it  has  been  decided  by 
this  court  that  the  word  "person"  includes 
corporations  in  a  variety  of  cases  (15  Johns., 
382) ;  and  there  is  no  doubt  that  upon  a  fair 
construction  of  this  Act  corporations  are  in- 
cluded. In  my  opinion,  therefore,  this  was  a 
good  promissory  note  against  the  Company. 

I  agree  that  if  Horsefield  is  to  be  considered 
a  mere  agent,  and  not  liable  to  the  plaintiff  at 
all,  he  is  a  competent  witness,  and  his  te.sti- 
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mony  supports  the  declaration ;  for  the  vari- 
ance of  the  word  "  agent,"  added  to  his  name, 

1  do  not  think  material.     It  might  be  rejected 
543*]  as  surplusage.     *But  being  liable,  I 
think,  as  indorser,  for  aught  that  appears,  in- 
dependent of   his   own   testimony,  he  is,  of 
course,  an  incompetent  witness.     As  the  other 
testimony  does  not  justify  the  verdict,  it  ought 
to  be  set  aside,  and  a  new  trial  granted,  the 
costs  to  abide  the  event  of  the  suit. 

Judgment  for  the  plaintiff. 

Corporations— Powers  and  liabilities  of.  Cited  in 
—3  Wend.,  97;  7  Wend.,  255;  2  Hill,  267;  4  Hill,  445; 

2  Denio,  473  :  1  Sand.  Ch.,  289 ;  5  N.  Y.,  a55 ;  10  N.  Y., 
457 ;  11  N.  Y.,  201 ;  14  N.  Y.,  363 ;  15  N.  Y.,  67,  218 ;  5 
Hun,  155:  1  Barb.,  591;  5  Barb.,  224;  25  Barb.,  170; 
41  Barb.,  582;  1  Cliff.,  523;  McCall,  180. 

Agent— Liability  of.  Cited  in— 7  Cow.,  454 ;  8  Cow., 
62:  8  Wend.,  485;  10  Wend.,  276;  4N.  Y.,210:  9  Barb., 
529;  22  Barb.,  617;  38  Barb.,  315;  6  How.  Pr.,  3;  1 
Hilt.,  249;  104  U.  S.,  527;  McCall,  24;  36111.,  91;  66 
111.,  485. 

Testimony  of  a  witness  cannot  be  considered  on  the 
question  of  hi*  competency.  Cited  in— 3  Barb.  Ch., 
585 ;  26  Barb.,  349 ;  26  Cal.,  132. 

Also  cited  in— 6  Wend.,  639 ;  9  N.  Y.,  91 ;  31  Barb., 
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JOHNSON  «.  DALTON. 

Common  Law  Courts — Jurisdiction,  as  to  Torts 
on  High  Seas  —  Action  by  Foreign  Sailor 
against  Foreign  Master — Ship  left  by  Sailor 
before  Termination  of  Voyage — Evidence — 
Shipping  Articles,  only  Evidence  of  Contract. 

Our  courts  may  take  cognizance  of  torts  com- 
mitted on  the  high  seas,  on  board  a  foreign  vessel, 
when  both  parties  are  foreigners. 

But  on  principles  of  comity,  as  well  as  to  prevent 
the  frequent  and  serious  injuries  that  would  result 
from  doing  this  in  all  cases  indiscriminately,  they 
have  exercised  a  sound  discretion,  in  entertaining 
jurisdiction  or  not,  according  to  circumstances. 

Accordingly,  the  great  inconveniences  which 
would  arise  from  it  have  induced  them  to  decline 
interference  in  ordinary  cases,  and  leave  the  par- 
•  ties  to  seek  redress  in  the  courts  of  their  own 
country. 

But  where  a  seaman  is  legally  discharged  from 
the  vessel  in  this  country,  he  may  maintain  an  ac- 
tion in  our  courts  for  a  tort  committed  by  the  mas- 
ter on  the  high  seas,  while  the  relation  of  master 
and  seaman  existed. 

E.  a-,  for  an  assault  and  battery. 

Where  a  crew  has  been  shipped  for  a  voyage,  and 
articles  executed  fixing  the  rate  of  wages,  the 
written  agreement  made  at  the  port  of  departure  is 
the  only  legal  evidence  of  the  contract,  and  a  mari- 
ner can  recover  nothing  beyond  what  it  specifies. 

Whether  an  agreement  by  the  master  to  permit 
the  crew,  who  are  bound  by  the  shipping  articles 
to  proceed,  to  leave  the  ship  at  an  intermediate 
port  is  valid.  Qucere. 

But  where  a  seaman,  at  one  of  our  ports,  quits 
the  ship  by  the  express  permission  of  the  master, 
who  declares  to  him  that  he  is  discharged,  and  does 
not  belong  to  the  ship,  though  both  are  foreigners, 
and  employed  in  the  ship  of  a  foreign  nation,  this 
forms  an  exception  to  the  general  rule;  and  the 
seaman  may  sue  the  master  in  our  courts  for  a  tort 
previously  committed,  while  the  relation  of  master 
and  seaman  existed,  though  the  voyage  specified  in 
the  shipping  articles  be  not  ended. 

Citations— 2  "R.  L.,  382;  14  Johns.,  134;  1  Com.  on 
Cont.,  369;  5  Esp.,  85;  Peake  N.  P.,  72 ;  2  Bos.  &  P., 
116. 

ON  certiorari  to  the  Marine  Court  of  the  City 
of  N.  Y.  Dal  ton  declared  against  John- 
son, in  the  court  below,  for  an  assault  and 
battery  committed  on  the  high  seas,  on  board 
the  British  ship  Dominica,  whereof  Johnson 
was  master.  The  plaintiff  and  defendant  were 
British  subjects.  The  former  had  duly  exe- 
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cuted  shipping  articles  at  Liverpool,  binding 
himself,  according  to  the  laws  of  England,  to 
proceed  in  the  vessel  from  Liverpool  to  N.  Y. ; 
thence  to  Charleston,  and  back  to  Liverpool. 
It  appeared  that  when  15  or  16  days  out  from 
Liverpool  the  vessel  sprung  a  leak,  and  made 
water  in  the  hold  at  the  rate  of  about  22  inches 
an  hour ;  that,  on  consultation,  it  was  thought 
unsafe,  *from  the  leaky  condition  of  [*544 
the  ship,  to  pursue  the  intended  voyage ;  they 
accordingly  returned  back,  and  bore  up  for 
Cork.  After  sailing  hi  that  direction  24  hours, 
the  wind  becoming  favorable,  a  conversation 
took  place  between  the  master  and  the  seamen 
about  returning  to  N.  Y.  The  master  told 
them  that  if  they  would  return,  any  man  who 
did  not  like  the  vessel  might  leave  her  when 
they  got  to  N.  Y.  Thereupon  they  altered 
their  course,  and  arrived  at  N.  Y.,  when  a 
number  of  the  men  applied  to  the  captain  for 
permission  to  leave  the  vessel,  to  which  he 
replied  they  might  go  ashore.  They  went, 
and  came  the  next  morning  for  their  clothes. 
The  captain  said  he  would  not  deliver  any 
until  he  had  seen  the  British  consul,  and  got 
an  order  from  him.  The  plaintiff  obtained  an 
order  from  the  consul  for  his  clothes,  and  took 
them  away ;  and  before  he  left  the  ship  the 
captain  came  on  board,  but  did  not  forbid 
him.  A  day  or  two  after  the  plaintiff  came  to 
see  if  the  order  was  ready  to  receive  his  wages 
in  Liverpool.  The  defendant  ordered  him  to 
go  out  of  the  ship,  and  said  he  did  not  belong 
to  her.  The  defendant  proved  that  at  N.  Y. 
he  told  the  men  if  they  would  not  work  they 
might  go  —  he  would  not  discharge  them. 
Their  quitting  the  ship  was  noted  in  the  log 
book,  but  it  did  not  say  without  leave. 
Neither  the  captain  nor  mate  told  the  men  to 
stay  by  the  vessel  after  they  arrived  at  N.  Y. 
The  assault  and  battery  was  fully  proved,  and 
judgment  rendered  for  the  plaintiff. ' 

Mr.  Bristed,  for  the  plaintiff  in  error.  The 
Marine  Court  grounds  its  assumption  of  juris- 
diction on  "the  competency  of  the  parties, 
while  steering  for  Cork,  in  distress,  to  make  a 
new  contract  or  agreement,  independently  of 
the  shipping  articles  ;  and  that,  as  the  vessel 
continued  leaky  while  they  were  standing  for 
Cork,  it  was  optional  with  them,  under  the 
circumstances,  to  continue  on  their  course  for 
Cork,  or  to  make  the  agreement  they  did  with 
the  captain,  and  risk  a  passage  to  N.  Y.,  where 
they  were  entitled  to  their  discharge,  pursuant 
to  the  agreement. 

*Such  is  the  reasoning  of  the  return.  [*545 
But  it  is  a  well-settled  rule  of  maritime  law, 
that  promises  extorted  from  a  captain  on  the 
high  seas  by  his  crew,  in  the  hour  of  peril,  are 
not  valid  in  law,  any  more  than  promises  ex- 
torted by  duress  from  any  one  on  land.  In 
Bartlet  v.  Wyman,  14  Johns.,  260,  this  court 
decided  that  a  crew  could  not,  at  an  inter- 
mediate port,  compel  their  captain  to  raise  their 
wages  ;  and  that  any  new  articles,  entered  into 
for  such  purpose,  are  not  binding.  The  court 
say,  "  the  Statute  (an  Act  of  Congress  analo- 
gous to  the  British  Act  in  question)  protects  the 
mariner  and  guards  his  rights  in  all  essential 
points  ;  and  to  put  the  master  at  the  mercy  of 
the  crew,  takes  away  all  reciprocity." 

Now,  if  a  promise  to  give  higher  wages  is 
void  for  want  of  consideration,  because  the 
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seaman  have  no  right  to  abandon  the  ship,  and 
a  promise  to  Day  them  an  extra  price  for  not 
doing  an  illegal  act,  is  nudum  pactum,  a  fortiori, 
a  promise  to  discharge  them  at  an  intermediate 
port,  is  void — seeing  that  the  captain  is  pro- 
hibited by  the  Statute  from  discharging  any  of 
his  seamen  until  they  reach  their  port  of  desti- 
nation. And  if  the  promise  itself,  made  on 
the  high  seas,  was  void,  everything  relating  to 
that  promise  which  occurred  afterwards  at  N. 
Y.  is  void  also. 

The  object  of  this  court,  in  Gardner  y. 
Thomas,  14  Johns.,  134,  is  manifestly  to  dis- 
courage the  Marine  Court  from  assuming  juris- 
diction in  cases  of  torts  committed  on  board  of 
foreign  vessels  on  the  high  seas,  where  both 
parties  are  foreigners;  because  such  assumption 
of  jurisdiction  is  contrary  both  to  national 
courtesy  and  to  sound  policy  ;  inasmuch  as 
it  necessarily  obstructs  foreign  commerce  in 
our  ports,  by  enabling  mariners  to  abandon 
their  vessels  at  their  own  pleasure,  and  thus 
defeat  the  intentions  of  their  own  government, 
to  promote  trade,  by  securing  a  complete  voy- 
age both  outward  and  homeward.  In  the 
present  case,  the  Marine  Court  has  completely 
counteracted  the  design  and  spirit  of  the  decis- 
ion in  Gardner  v.  Thomas  ;  and  by  sustaining 
Dalton's  action  against  his  captain,  for  an  as- 
sault and  battery  on  the  high  seas,  has  enabled 
the  whole  crew  to  abandon  the  ship  at  an  in- 
termediate port,  and  so  far  to  defeat  and  break 
546*]  up  the  intended  *voyage  to  Charleston 
and  Liverpool — to  perform  which  all  these 
seaman  had  bound  themselves,  by  signing  the 
shipping  articles. 

Mr.  D.  Graham,  contra.  It  is  conceded  by 
the  counsel  for  the  plaintiff  in  error,  and  laid 
down  by  the  court  in  Gardner  v.  Thomas, 
"  that  our  courts  may  take  cognizance  of  torts 
committed,  on  high  seas,  on  board  a  foreign 
vessel,  when  both  parties  are  foreigners."  The 
only  question  is,  whether,  in  this  case,  the  court 
below  exercised  a  sound  discretion  in  enter- 
taining jurisdiction.  That  they  did  so,  will 
depend  not  so  much  on  the  departure  of  the 
defendant  in  error  from  the  ship,  dejure,  as  de 
facto.  In  Gardner  v.  Thomas,  the  court  lay 
great  stress  on  the  fact  that,  for  aught  that 
appeared  in  that  case,  the  parties  intended  to 
return  to  their  own  country,  without  delay, 
other  than  what  the  nature  of  the  voyage  re- 
quired. In  the  present  case,  that  presumption 
is  not  only  rebutted,  but  the  contrary  fact 
established  beyond  a  doubt.  Were  it  neces- 
sary, it  might  well  be  contended,  that  the  de- 
fendant in  error  had  a  right  to  discharge  him- 
self in  the  port  of  N.  Y.  It  was  an  election 
for  which  he  paid  a  full  consideration.  When 
the  ship  was  in  a  situation  so  perilous  as  to 
render  it  necessary,  for  the  safety  of  the  crew, 
as  well  as  strictly  legal  in  the  mate  with  a 
majority  of  the  crew,  to  put  into  the  first  port 
(Abbott  on  Ship.,  162  in  ».),  the  seamen  had  a 
conversation  with  the  master,  who  told  them, 
"  if  they  would  return  to  N.  Y.,  any  man  who 
did  not  like  the  vessel  might  leave  her  when 
they  came  to  N.  Y."  Their  perilous  situation 
gave  the  seamen  a  vested  right  to  put  about 
for  the  nearest  port,  which  they,  in  turn,  gave 
away  in  exchange  for  the  right  of  an  election 
to  remain  by  or  quit  the  vessel  on  her  arrival 
at  N.  Y.  Their  personal  safety  was  put  in 
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extreme  hazard,  as  the  consideration  for  this 
privilege.  There  was  no  advantage  taken  of 
the  master.  It  was  a  voluntary  proposal  to 
men  who  were  in  the  due  exercise  of  a  right, 
sacred  to  the  law  of  nations  and  of  nature,  and 
paramount  to  every  other — that  of  self-preser- 
vation. 

*But  should  the  right  on  which  the  [*547 
defendant  grounds  his  discharge  be  doubted, 
the  fact  of  his  quitting  the  ship,  not  to  return, 
is  indisputable.  And  if  the  master  did  not 
command  the  seamen  to  quit  the  ship,  he,  at 
least,  acquiesced  in  their  departure.  When 
they  applied  for  permission  to  go  on  shore,  the 
plaintiff  in  error  replied,  "they  might  go." 
He  promised  to  deliver  their  clothing  on  the 
order  of  the  British  consul,  which  was  after- 
wards procured,  and  the  clothing  taken  from 
on  board  in  his  presence ;  and  when  they  after- 
wards came  on  board  to  demand  their  wages, 
they  were  ordered  on  shore  by  the  plaintiff, 
and  told  they  did  not  belong  to  the  ship.  It 
is  clear  that  the  defendant  in  error  neither  in- 
tended nor  probably  would  have  been  permit- 
ted to  return  with  the  ship.  To  have  refused 
to  sustain  his  complaint,  under  these  circum- 
stances, would  have  amounted  to  a  denial  of 
justice,  as  it  would  have  left  him  without 
remedy,  and  that,  too,  occasioned,  at  the  most, 
by  a  mistaken  view  of  his  rights,  to  which  the 
plaintiff  in  error  had  mainly  contributed. 

Mr.  J.  Anthon,  in  reply.  Whether  the  court 
below  exercised  a  sound  discretion  or  not,  in 
taking  cognizance  of  this  cause,  is  a  point  sub- 
ject to  the  review  of  this  court  upon  the  facts. 
(Gardner  v.  Thomas,  14  Johns.,  134.)  The  de- 
fendant's counsel  puts  it  plainly  to  the  court 
to  decide,  whether  a  sailor,  by  ceasing,  de 
facto,  to  belong  to  the  ship  ;  that  is  to  say, 
in  plain  language,  by  deserting,  does  not 
create  that  case,  in  which  a  sound  discretion 
dictates  that  a  cognizance  must  be  taken  to 
avoid  a  failure  of  justice.  This  doctrine,  if 
tenable,  so  far  from  making  our  laws  a  protec- 
tion to  foreign  ship  owners,  holds  forth  to  for- 
eign seaman  the  strongest  temptation  to  deser- 
tion. 

The  decision  in  the  case  of  Gardner  v. 
Ihomas  is  susceptible  of  this  and  of  no  other 
interpretation  ;  that  when  the  voyage  of  a  for- 
eign ship  ends  in  one  of  our  ports,  and  the 
sailor  has  (to  use  the  language  of  the  defend- 
ant's counsel)  ceased,  dejure,  to  belong  to  her, 
then  our  courts  will  redress  his  wrongs.  But 
the  court  never  intended  to  be  understood  as 
saying  to  foreign  seamen,  "break  your  con- 
nection *with  your  vessel  in  any  way,  [*54  8 
and  present  yourselves  before  our  tribunals  ; 
avail  yourselves  of  your  own  wrong,  and  we 
will  protect  you." 

As  to  this  being  a  voluntary  discharge,  we 
answer:  the  shipping  articles  show  the  voyage 
not  determined,  and  the  defendant,  in  conse- 
quence, obliged  to  continue  on  board.  The 
captain  refuses  to  discharge  the  men,  and  the 
entry  in  the  log  book  shows  his  intentions  to 
insist  on  the  contract. 

Upon  the  whole,  we  deem  the  proceedings 
of  the  defendant  in  error  an  invasion  of  the 
decision  of  this  court,  in  the  case  of  Gardner 
v.  Thomas;  and  the  present  case  is  brought  up 
to  enable  the  court  to  give,  if  necessary,  a  more 
full  exposition  of  the  principles  of  that  case. 
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Curia,  per  WOODWOUTH,  J.  The  only  ques- 
tion is,  whether  the  court  below  ought  to  have 
exercised  jurisdiction  in  this  case. 

The  Marine  Court  are  authorized,  by  stat- 
ute, to  hear,  try  and  determine  all  actions  for 
assault  and  battery  committed  by  the  master 
or  commander  of  any  ship  or  vessel  in  any 
merchant  service,  upon  any  officer,  seaman  or 
mariner  on  the  high  seas.  (2  R.  L.,  382.)  This 
power  is  not  limited  to  cases  arising  where  the 
vessel  and  parties  are  citizens  of  this  country  ; 
for,  by  the  law  of  nations,  the  courts  of  the 
country  to  which  the  vessel  belongs  have  not 
exclusive  jurisdiction.  Our  courts  may  take 
cognizance  of  torts  committed  on  the  high  seas 
on  board  of  a  foreign  vessel,  where  both  par- 
ties are  foreigners;  but  on  principles  of  comity, 
as  well  as  to  prevent  the  frequent  and  serious 
injuries  that  would  result,  they  have  exercised 
a  sound  discretion,  in  entertaining  jurisdiction 
or  not,  according  to  circumstances.  The  mani- 
fest inconvenience  of  allowing  seamen,  at  an 
intermediate  port,  and  before  the  voyage  was 
ended,  to  harass  the  master  by  suits,  has  in- 
duced our  courts  to  decline  interference  in  or- 
dinary cases,  and  leave  the  parties  to  seek  re- 
dress in  the  courts  of  their  own  country. 
(Gardner  v.  Thomas,  14  Johns.,  134.)  In  that 
case,  it  appeared  that  both  parties  were  British 
549*]  subjects  on  board  a  British  vessel.  *A 
seaman  sued  the  master  for  an  assault — this 
Court  refused  to  allow  the  Justices'  Court  of 
the  City  of  N.  Y.  to  take  cognizance  of  the 
cause.  In  the  opinion  delivered,  stress  seems 
to  be  laid  on  the  fact,  that,  for  aught  which 
appeared,  the  parties  intended  to  return  to 
their  own  country,  at  the  completion  of  the 
voyage.  It  is  contended  that  the  present  case 
is  distinguishable;  that  the  contract  of  the 
master,  allowing  the  men  to  leave  the  ship  at 
N.  Y.  was  valid. 

If  this  point  can  be  established,  I  apprehend 
there  can  be  no  well  founded  objection  against 
the  exercise  of  jurisdiction.  If  the  plaintiff 
was  legally  discharged  from  the  vessel,  the 
principle,  which  declines  jurisdiction,  ought 
not  to  be  carried  so  far  as  to  compel  the  plaint- 
iff to  return  with  his  witnesses  to  England,  to 
obtain  redress  for  assault  committed.  It  is 
undoubtedly  true,  that  where  a  crew  has  been 
shipped  for  a  voyage,  and  articles  executed, 
fixing  the  rate  of  wages,  the  written  agree- 
ment, made  at  the  port  of  departure,  is  the 
only  legal  evidence  of  the  contract,  and  a 
mariner  can  recover  nothing  but  what  is  speci- 
fied therein.  (Bartlett  v.  Wyman,  14  Johns. , 
262  ;  1  Com.  on  Cont.,  369  ;  5Esp..  85;  Peake 
N.  P.,  p.  72 ;  2  Bos.  &  P.,  116.)  It  is  supposed 
by  the  argument,  that  this  doctrine  renders 
every  contract  made  by  the  master  with  the 
crew  invalid,  and  consequently,  that  the  agree- 
ment to  permit  them  to  leave  the  ship  at  N. 
Y. ,  was  not  obligatory.  The  general  policy  of 
the  law  seems  not  to  countenance  new  con- 
tracts made  on  the  voyage,  or  at  intermediate 
ports,  between  the  master  and  seaman,  variant 
from  the  shipping  articles  signed  at  the  port  of 
departure.  If,  however,  it  be  admitted  that 
the  plaintiff  could  not  rightfully  quit  the  ship, 
on  her  arrival  at  N.  Y.,  by  virtue  of  the  agree- 
ment set  up,  a  question  still  remains,  whether 
the  plaintiff  did  not  quit  by  the  express  per- 
mission of  the  defendant  at  N.  Y. ;  and  if  not, 
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whether  his  not  objecting,  when  fully  apprised 
of  the  intention  to  depart,  does  not  present  a 
case  where  the  plaintiff,  acting  under  a  mis- 
taken view  of  his  rights,  to  which  the  defend- 
ant contributed,  is  entitled,  consistently  with 
sound  policy,  national  courtesy,  and  entire  re- 
spect for  foreign  commerce,  *toaskfor  [*5£»O 
redress  in  our  courts  ?  The  evidence  is  very 
strong  that  the  defendant  directed  the  plaintiff 
to  leave  the  ship  ;  there  is  no  evidence  that  he 
expressly  prohibited  it ;  his  conduct,  on  the 
whole,  was  such  as  might  well  warrant  the 
plaintiff  in  believing  the  defendant  did  not 
wish  to  retain  him.  When  the  plaintiff  re- 
turned to  the  vessel,  a  day  or  two  afterwards, 
to  obtain  an  order  for  his  wages,  the  defend- 
ant ordered  him  to  go  out  of  the  ship,  and  said 
he  did  not  belong  to  her.  These  facts  are 
proved  by  competent  witnesses,  and  cannot  be 
disregarded.  Without,  therefore,  in  the  least, 
impairing  the  doctrine  in  Gardner  v.  Thomas, 
as  establishing  the  general  rule,  it  seems  to  me 
that  this  case  forms  an  exception,  in  which  it 
is  proper  to  entertain  jurisdiction.  If  the 
plaintiff  had  not  a  right  to  demand  his  dis- 
charge, he  became  entitled  to  sue  in  our  courts 
for  the  assault,  after  the  defendant  had  mani- 
fested no  objection  to  his  departure,  and  par- 
ticularly after  declaring  he  did  not  belong  to 
the  ship.  Under  such  circumstances,  to  send 
the  plaintiff  to  a  foreign  tribunal,  would  be  a 
denial  of  justice.  I  am,  therefore,  of  opinion, 
that  the  judgment  of  the  court  below  be  af- 
firmed. 

Judgment  affirmed. 

Cited  in— 12  Barb.,  635 ;  45  Barb.,  332;  54  Barb.,  32  ; 
30  How.  Pr.,  244:  t  Abb.  Adin.,  E.  133,  4T1,  321; 
Blatchf .  &  H..  189,  234,  409 ;  2  Curt.,  380. 


Ex  PARTE  M'COLLUM. 

Presumption  in  Favor  of  Constitutionality  of  a 
Law — Power  of  Legislature  to  Alter  Terri- 
torial Jurisdiction  of  Justice. 

Before  the  court  will  declare  an  Act  of  the  Legis- 
lature unconstitutional,  a  case  should  be  presented 
in  which  there  is  no  rational  doubt. 

April  11, 1823,  an  Act  passed,  creating  the  Co.  of 
Wayne,out  of  certain  towns  belonging'  to  the  former 
counties  of  Ontario  and  Seneca,  witn  a  proviso  that 
the  Justices  of  the  Peace,  who  had  already  been  ap- 
pointed for  those  towns,  while  they  belonged  to 
Ontario  or  Seneca,  pursuant  to  the  7th  section  of 
the  4th  article  of  the  Constitution,  should,  by  virtue 
of  the  Act,  be  and  remain  Justices  of  the  new  coun- 
ty for  the  same  term  and  with  the  same  powers,  in 
the  towns  in  which  they  should  respectively  reside 
in  Wayne,  as  they  would  have  had  in  the  Counties 


NOTE.— Constitutional  law— Legislative  acts— Pre- 
sumption in  favor  of. 

In  support  of  the  general  doctrine  that  courts  will 
declare  acts  of  the  Legislature  unconstitutional  only 
in  clear  cases,  see  Munn  v.  Illinois,  94  U.  S.,  123 ; 
Blair  v.  Ridgely,  41  Mo.,  63 ;  Macomber  v.  Mayor 
of  N.  Y.,  17  Abb.  Pr.,  35;  Smithee  v.  Garth,  33 
Ark.,  17 ;  Matter  of  N.  Y.  El.  R.  R.  Co.,  70  N.  Y., 
327;  Gilbert  El.  R.  R.  Co.  v.  Kobbe,  70  N.  Y., 
361 ;  Matter  of  Bayard,  25  Hun,  546 ;  People  v. 
Supervisors  of  Orange,  17  N.  Y.,  235;  People  v. 
Fisher,  24  Wend.,  215 ;  Adams  v.  Howe,  14  Mass..  345. 

The  distincting  is  made  that  an  act  of  Congress  is 
constitutional  only  when  based  upon  some  affirma- 
tive grant  of  power 'in  the  constitution ;  while  acts 
of  the  State  Legislatures  are  constitutional  unless 
prohibited  by  the  constitution,  state  or  f ederal. 

For  full  discussion  of  the  subject,  see  Cooley 
Const.  Lim.,  ch.  7,  p.  *159  et  seq. 
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of  Ontario  and  Seneca,  if  the  Act  had  not  passed ; 
held  that  this  provision  was  constitutional.  Vide 
Laws,  sess.  46,  en.  138,  sec.  3. 

The  Legislature  have  power  to  enlarge  or  contract 
the  territorial  jurisdiction  of  Justices  of  the  Peace  ; 
though  they  have  no  power  absolutely  to  deprive 
them  of  their  offices. 

The  power  to  alter  their  territorial  jurisdiction 
necessarily  arises  from  the  constitutional  power  of 
creating  new  counties.  Art.  1.  sec.  7. 

Citations— Act,  sess.  41,  ch.  60 :  Act,  April  12, 1822 ; 
Act,  April  11,  1823 ;  Const.,  art.  4,  sec.  1 ;  art.  1, 
sec.  7. 

AR.  TIFFANY,  Esq.,  one  of  the  Justices 
.  of  the  Peace  of  the  Co.  of  Wayne,  ren- 
dered judgment,  in  June  last,  in  favor  of  the 
relator  against  one  Souls  for  $15.64.  July  22 
551*]  thereafter,  the  relator  applied  to  him 
for  an  execution,  which  he  refused  to  issue, 
alleging  as  a  reason,  that  he  had  been  advised 
that  the  provisions  of  the  law  creating  the  Co. 
of  Wayne,  authorizing  the  Justices  of  Ontario, 
who  resided  in  the  Co.  of  Wayne  at  the  time 
of  its  erection,  to  act  as  Justices  of  the  latter 
county,  was  unconstitutional ;  that  he,  being 
one  of  them,  and  deriving  his  power  to  act 
from  that  provision  in  the  law,  would  be  liable 
in  an  action  of  trespass  to  any  person  whose 
body  or  property  should  be  taken  by  virtue  of 
process  issued  by  him. 

Mr.  Talcott,  Atty-Gen.,  at  the  last  term, 
moved  for  a  mandamus,  commanding  him  to 
proceed  and  issue  execution. 

Mr.  J.  G.  Spencer,  contra,  contended  that  the 
Act  Organizing  the  Co.  of  Wayne  (46th  sess., 
ch.  138.  p.  158)  was  unconstitutional,  so  far  as 
it  respected  the  justices  therein  authorized  to 
act  for  that  county,  for  the  following  reasons: 

1.  The  Act  violates  the  right  secured  to  the 
citizens  of  Wayne  Co.,  by  the  Constitution, 
to  appoint  Justices,  through  their  Supervisors 
and  Judges.  Article  4,  sec.  7  of  the  Constitu- 
tion, prescribes  the  mode  of  appointing  jus- 
tices for  each  county,  and  the  language  of  the 
article  is  as  explicit  in  declaring  Justices  to  be 
officers  of  the  county  for  which  they  are  ap- 
pointed, as  the  other  parts  of  the  Constitution 
are  in  respect  to  sheriffs  and  clerks  being  of- 
ficers of  the  county.  They  are,  therefore, 
county  officers,  and  their  jursdiction  must  be 
confined  to  the  county  for  which  they  are  ap- 
pointed. By  the  provision  in  question,  the 
Supervisors  and  Judges  of  Wayne  acquired  a 
right  the  moment  the  county  was  organized, 
and  they  were  in  official  existence,  to  appoint 
Justices  for  that  county,  unless  the  power  was 
withheld  by  suspending  the  complete  organiza- 
tion of  the  county.  The  Act  in  question  or- 
ganizes the  Co.  of  Wayne  fully  and  perfectly, 
but  declares  that  "every  person  who  shall 
have  been  appointed  a  Justice  of  the  Peace,  in 
and  for  the  Counties  of  Ontario  and  Seneca,  in 
the  manner  prescribed  by  the  Constitution, 
and  who  shall  now  reside  within  the  Co.  of 
Wayne,  shall,  by  virtue  of  this  Act,  be  and  re- 
552*]  main  a  Justice  *of  the  Peace  in  and  for 
the  Co.  of  Wayne,  for  the  same  time,  and  with 
the  same  powers  and  authority,  in  the  town 
in  which  he  shall  reside  within  the  Co.  of 
Wayne,  as  he  would  have  had  in  the  Counties 
of  Ontario  and  Seneca,  if  this  Act  had  not 
been  passed."  It  is  obvious  that  persons  are 
here  appointed  Justices  by  the  Act,  and  that 
their  official  description  is  a  mere  designation 
of  the  persons  thus  appointed.  And  if  it  be 
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considered  a  mere  continuance  of  those  already 
in  office,  it  amounts  to  the  same  thing  as  an 
appointment ;  for  without  it,  they  could  not 
act  in  the  new  territory.  Besides,  the  exten- 
sion of  their  jurisdiction  is  an  original  act,  and 
not  a  continuance  of  former  powers. 

It  may  be  contended  that  this  clause  is  the 
same  in  substance  and  effect,  as  if  it  had  des- 
ignated the  persons  appointed  by  their  names, 
or  by  any  other  description.  And  if  this  be 
its  true  construction,  then  it  is  denied  that  the 
Legislature  have  the  power  to  appoint  Justices 
at  all,  or  any  other  officers  than  those  whose 
appointment  is  expressly  given  to  it  by  the 
Constitution,  among  which  it  is  conceded  that 
Justices  are  not  included  ;  and  the  exercise  of 
the  power  assumed  in  the  Act  debars  the  Super- 
visors and  Judges  of  Wayne  from  appointing 
Justices  in  the  manner  prescribed  by  the  Con- 
stitution. The  Legislature  might,  'in  the  same 
way,  declare  that  the  sheriff  of  Ontario,  resid- 
ing in  the  Co.  of  Wayne,  should  be  sheriff  of 
that  county,  and  thus  deprive  the  people  of  the 
power  of  electing  one.  No  difference  between 
the  two  cases  can  be  perceived. 

2.  The  clause  in  question  gives  jurisdiction 
to  Justices  appointed  for  Seneca  Co.,  over  a 
part  of  the  Co.  of  Ontario,  for  which  they 
never  were  appointed  ;  and  so  vice  versa.     The 
section  of  the  Constitution  before  quoted  ex- 
pressly declares  that  Justices  shall  be  appointed 
for  the  county,   and  the  office  and  duty  of 
Justice,  as  well  by  common  law  as  by  statute, 
have  always  been  confined  to  the  county.     If 
a  lown  be  added  to  a  county,  it  will  still  remain 
the  same  county,  the  same  artificial  being, 
similar  to  a  corporation,  although  its  parts 
may  be  different.     But  in  this  case,  there  was 
no  Co.  of  Wayne,  and  nothing  to  which  an 
addition  could  be  made.     If  the  powers  of 
Justices  of  Seneca  may  thus  be  extended  into 
*Ontario  or  Wayne,  it  is  not  per-     [*553 
ceived  why  they  mieht  not  be  extended  to  N. 
Y.  or  Suffolk. 

3.  The  Act  makes  the  same  persons  Justices 
both  of  Wayne  and  Ontario  Counties,  and  also 
of  Wayne  and  Seneca.     That  the  persons  ap- 
pointed justices  in  Ontario  cannot  be  removed 
by  an  Act  of  the  Legislature.it  is  presumed,  will 
be  admitted.     When  in  Ontario,  therefore,  the 
same  person  will  be  a  justice  of  that  county, 
who  will  also  be  a  magistrate  of  Wayne,  by 
stepping  over  the  boundary  line. 

Mr.  Talcott,  in  support  of  the  motion.  For 
the  purposes  of  this  question,  it  is  well  to  un- 
derstand the  nature  of  the  office  which  Tiffany 
held.  A  Justice  of  the  Peace  seems  to  be  con- 
sidered by  the  other  side,  as  a  mere  county 
officer  :  and  this  is  undoubtedly  true  as  it 
respects  his  territorial  jurisdiction.  But  his 
powers  are  general. 

The  object  of  the  Constitution«was  to  fix  the 
number  of  justices,  and  limit  the  duration  of 
the  office.  It  also  confided  the  power  of  ap- 
pointment to  a  county  board,  which  had  been 
exercised  by  all  the  original  counties,  when 
the  Act  in  question  passed.  On  exercising  this 
power,  in  the  manner  traced  out  by  the  Con- 
stitution, the  Justices  became  officers  for  four 
years,  wherever  the  Legislature  might  think 
proper  to  place  them.  This  is  not,  as  pre- 
tended, invading  the  rights  of  the  people.  So 
far  from  this,  it  is  saving  their  rights.  A  new 
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county  was  erected,  and  unless  the  Justices 
had  been  retained,  there  would  be  ground  for 
•complaining  that  they  were  legislated  out  of 
office,  or  left  to  the  alternative  of  removing 
into  the  old  county  ;  there  to  swell  the  number 
of  Justices  beyond  that  allowed  by  law. 

We  are  told  that  the  Justices  of  Wayne  are 
no  less  officers  of  Ontario  or  Seneca — that  the 
Act  makes  them  officers  of  three  counties. 
But  it  does  nothing  more  than  has  been  done 
by  almost  every  preceding  Legislature.  It 
does  no  more  than  is  done  when  a  town  is 
detached  from  one  county  and  annexed  to 
another.  Was  it  ever  questioned,  that  in  the 
last  case,  the  Justices  of  the  county,  to  which 
the  town  is  added,  could  exercise  jurisdiction 
over  it  ?  Yet  the  same  objection  may  be  made. 
554*]  The  town  thus  attached  has  no  *voice 
in  appointing  these  magistrates.  It  does  not 
participate  in  the  election  of  the  sheriff  ;  and 
does  it  follow  that  he,  for  that  reason,  has  no 
right  to  execute  process  in  the  new  town  ?  It 
is  but  adding  territorial  jurisdiction  on  the  one 
hand,  and  lessening  it  on  the  other.  So  here; 
the  territorial  jurisdiction  of  the  Ontario  and 
Seneca  Justices  is  contracted  on  one  side  and 
enlarged  on  the  other. 

If  this  Act  be  unconstitutional  and  void,  the 
consequences  will  be  most  serious.  Upon  the 
erection  of  new  counties,  they  must  remain  for 
some  time  destitute  of  their  most  important 
magistrates.  The  Judges  and  Supervisors 
cannot  be  created  infuturo;  yet  there  is  no 
other  power  who  can  appoint,  and  the  new 
county  must  remain  vacant.  Suppose  Ontario 
had  been  divided  in  the  center — one  half  made 
into  Cumberland  Co.,  the  other  Wayne — and 
the  old  Justices,  belonging  to  each,  retained 
and  limited  to  the  new  county  :  can  it  be  prop- 
erly said  "  they  are  legislated  out  of  office  ?" 
It  is  merely  changing  the  name  of  the  territory. 

What  is  a  county  considered  in  its  corporate 
capacity  ;  and  who  represents  it  as  such  ?  The 
Supervisors  of  the  county.  They  are,  quasi,  a 
corporation.  (Denton  v.  Jackxon,  2  Johns.  Ch., 
325.)  When  a  town  is  attached  to  this  county, 
the  Supervisor  of  that  town  becomes,  ipso 
facto,  an  officer  of  the  county  ;  otherwise  the 
town  must  become  vacant.  There  is  no  power 
to  provide  for  a  choice  by  a  special  town  meet- 
ing. The  Act  erecting  the  Co.  of  Tompkins 
<sess.  40,  ch.  189)  was  passed  Apr.  7, 1817,  just 
after  town  meeting.  This  county  was  made 
up  of  towns  taken  from  the  Counties  of  Cayu- 
ga  and  Seneca,  and  went  into  existence  imme- 
diately on  passing  the  Act.  Yet  there  is  no 
provision  for  choosing  Supervisors  in  the  new 
county.  There  is,  notwithstanding,  a  pro- 
vision in  the  14th  section,  that  a  bond  for 
building  a  court  house  should  be  given  to  the 
Supervisors  by  May  1,  1817,  or  thaf  the  county 
should  revert  and  be  reannexed  to  the  old 
Counties  of  Cayuga  and  Seneca.  Now,  on 
going  back  to  these  counties,  what  would  have 
become  of  the  Tompkins  Supervisors  ?  Would 
they  not  have  been  reinstated  as  members  of 
555*]  the  Respective  corporations  to  which 
the}7  belonged  when  chosen  ? 

It  is  not  only  settled  in  practice,  but  the  Con- 
stitution provides,  that  new  counties  may  be 
erected  ;  and  it  follows,  of  necessity,  that  the 
Legislature  may  provide  for  the  administration 
of  justice,  by  officering  such  new  counties  as 
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they  shall  erect.  It  is  a  power  incident  to  that 
of  creating  new  counties.  The  Legislature 
had  no  more  power  under  the  old  than  the  new 
Constitution.  They  could  no  more  control  the 
Council  of  Appointment,  under  the  former, 
than  the  appointing  power  created  by  the  latter. 
Yet  they  have  uniformly  exercised  the  power 
which  is  now  drawn  in  question.  In  erecting 
new  counties,  they  have  always  provided  that 
the  change  should  not  affect  judicial  proceed- 
ings, civil  or  criminal.  They  have  done  this 
because  the  necessities  of  society  required  it. 
To*construe  the  Constitution  with  so  much 
strictness  as  to  forbid  the  exercise  of  this  right, 
would  impair  the  great  object  of  its  creation, 
which  is  the  administration  of  justice.  It 
would  be  subjecting  it  to  a  rule  of  construc- 
tion more  strict  than  we  apply  to  a  special  plea 
or  a  statute. 

Various  provisions,  like  the  one  under  con- 
sideration, are  familiar  in  practice.  The  Twen- 
ty-five Dollar  Act  provides  that  a  Justice  may 
issue  execution,  at  any  time  within  30  days 
after  his  removal  from  office.  This  is  on  the 
same  ground — the  public  good.  What,  let  it 
be  asked,  is  to  become  of  the  paupers  of  the 
new  county,  thus  left,  as  is  contended,  without 
Justices  to  provide  for  them  ?  Are  they  to 
perish  in  the  streets  ? 

The  Constitution  provides  a  general  mode 
of  appointment  for  the  whole  State  ;  and  that, 
when  appointed,  the  Justices  shall  hold  for 
four  years.  The  same  Constitution  recognizes 
the  power  of  creating  new  counties.  The  Act 
should  be  so  construed  as  to  give  effect  to  both 
these  provisions. 

If  the  gentleman"  will  have  it  so,  let  these 
Justices,  taken  from  Seneca  and  Ontario, 
officiate  in  the  old  counties  to  which  they  re- 
spectively belonged  before  the  erection  of 
Wayne.  "  It  is  said  that  Tiffany  is  still  a  Justice 
of  Ontario.  Be  it  so,  for  the  purposes  of  this 
question.  He  is  not,  for  that  reason,  excused 
from  acting.  He  has  rendered  a  judgment. 
Let  him  issue  his  execution  as  a  Justice  of 
Ontario. 

*It  may  be  said  that  provision  [*556 
might  have  been  made  for  appointing  the 
Justices,  as  in  the  new  Co.  of  Yates,  and  a 
time  fixed  for  that  purpose  ;  but  where  is  the 
magistracy  of  the  new  county,  until  the  time 
for  their  appointment  has  arrived  ?  The  old 
Justices  go  on  in  the  meantime,  and  in  May, 
the  period  fixed  for  the  appointment  of  new 
Justices,  the  old  ones  are  discontinued.  By 
the  erection  of  a  new  county,  they  are  author- 
ized to  act  there  pro  tempore.  The  creation  of 
the  county  gives  them  this  power  ex  m  termini. 
Under  the  old  Constitution  these  appointments 
could  be  made  at  any  time.  It  is  now  other- 
wise ;  and  the  new  county  must  be  vacant,  at 
least,  for  a  time,  unless  the  Legislature  have 
power  to  continue  the  old  Justices,  and  au- 
thorize them  to  act  till  new  ones  are  appointed. 

Even  admitting  this  to  be  a  doubtful  point, 
the  multitude  of  evils  which  would  flow  from 
considering  the  Act  unconstitutional,  ought  to 
determine  the  question  in  favor  of  its  validity. 
The  presumption  is  in  favor  of  its  constitu- 
tionality. "  It  is  not  to  be  presumed  that  the 
Federal  or  State  Legislatures  will  pass  laws  to 
deprive  citizens  of  rights  vested  in  them  by 
existing  laws."  (Per  Chase,  J.,  in  Calderv. 
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Butt,  3  DM.,  394.)  And  the  Supreme  Court 
of  the  U.  S.  have  declared,  on  more  than  one 
occasion,  that,  in  no  doubtful  case,  would 
they  pronounce  a  legislative  Act  to  be  con- 
trary to  the  Constitution.  (Per  Ch.  J.  Mar- 
shall in  Dartmouth  College  v.  Woodworth,  4 
Wh.,  625.) 

Mr.  Spencer,  in  reply.  It  is  denied  that 
Justices  are  in  any  respect  officers  of  towns. 
The  Act  of  1818  merely  prescribed  the  num- 
ber which  should  be  appointed  in  each  town  ; 
or  if  a  different  construction  could  be  given  to 
the  Act,  it  was  repealed  by  the  Constitution, 
which  makes  them  officers  of  the  county. 
But.  in  truth,  they  never  have  been  officers  of 
towns,  and  their  duties  have  not  been  confined 
to  the  towns  for  which  they  were  appointed. 
If  they  had  been,  they  would  be  incompetent 
to  act  in  another  town  ;  and  yet  has  the  ob- 
jection ever  been  heard  in  this  court  or  else- 
where to  a  judgment  rendered  by  a  Justice 
out  of  the  town  in  which  he  resided  ?  or  to  a 
conviction  by  special  sessions,  that  any  of  the 
Justices  composing  it,  acted  out  of  their  town  ? 
557*J  *It  is  said  the  Supervisors  of  the  re- 
spective towns  go  with  their  towns  into  the  new 
county  to  which  those  towns  may  be  annexed. 
Thi  s  is  not  conceded  ;  but  if  it  were  so,  there 
is  no  analogy,  because  they  are  strictly  town 
officers,  and  they  have  not  a  single  duty  to 
perform  as  county  officers.  They  are  dele- 
gates from  their  respective  towns  in  the  Board 
of  Supervisors. 

The  case  stated  on  the  other  side,  arising 
under  the  Act  erecting  the  Co.  of  Tompkins, 
may  be  as  stated,  but  its  application  is  not 
perceived.  At  all  events,  if  that  were  an  un- 
constitutional provision,  it  cannot  help  this 
case  ;  and  it  is  not  conceived  to  be  the  duty  of 
counsel,  on  this  occasion,  to  vindicate  either 
the  wisdom  or  the  constitutionality  of  all  laws 
that  have  been  passed. 

It  is  contended  on  the  other  side,  that  Jus- 
tices being  appointed  for  four  years,  they 
must  remain  such  in  the  new  county,  during 
that  time,  or  they  must  remove  into  some 
town  of  the  old  county,  and  thus  the  Act 
limiting  their  number  in  each  town  would  be 
violated.  But  it  is  conceived  that  if  Justices 
have  a  right  to  act  in  any  part  of  the  county 
for  which  they  were  appointed,  their  acting 
out  of  their  town,  or  removing  into  another, 
cannot  violate  the  Act,  which  relates  merely 
to  their  appointment — prescribing  simply,  that 
four  Justices  shall  be  appointed  in  each  town, 
and  containing  no  provision  whatever,  re- 
stricting the  exercise  of  their  offices  to  the 
towns  in  which  they  reside  at  the  time  of 
their  appointment.  And  again,  being  a  mere 
legislative  Act,  it  would  be  competent  for  the 
Legislature  to  repeal  or  modify  it  at  pleasure. 
An  Act  dividing  an  old  county  might  leave 
the  sheriff  of  that  county  in  the  section  set 
off  ;  he  would  not,  therefore,  be  sheriff  of  the 
new  county,  nor  could  the  Legislature  make 
him  so  ;  but  on  returning  into  the  county  for 
which  he  was  elected,  he  would  resume  his 
office. 

But  it  is  said  that  the  Act  in  question  does 
nothing  more  than  former  Acts  of  the  Legis- 
lature, which  annex  the  towns  of  one  county 
to  another  county  ;  and  that  the  same  objec- 
tions made  to  this  Act  would  apply  to  those, 
616 


and  would  establish,  that  Justices  in  one  coun- 
ty could  not  exercise  jurisdiction  in  that  to- 
which  they  had  been  annexed  ;  and  that  the 
*Justices  of  the  latter  county  could  [*55& 
not  exercise  jurisdiction  over  the  towns  thus 
annexed,  because  they  were  not  included  in 
the  territory  for  which  such  Justices  were  ap- 
pointed, and  thus  those  towns  would  be  with- 
out a  magistracy.  There  are  several  answers- 
to  this  argument.  First.  It  is  denied  that  any 
Act  can  be  produced  (until  the  present  one)  by 
which  Justices  of  one  county  are  authorized 
to  act  in  another.  Instances  of  detaching 
towns  from  one  county  and  annexing  them  to- 
another,  are  frequent  ;  but  the  legal  effect  of 
such  annexation  on  the  Justices  residing  in 
those  towns,  has  never  been  determined  by 
our  courts,  nor  declared  by  the  Legislature. 
The  argument  on  the  other  side  is,  therefore, 
only  staling  the  very  question  now  before  the 
Court  in  another  shape.  Second.  There  is  no- 
real  difficulty  in  the  case,  for  a  county  being 
like  a  corporation,  it  may  be  added  to  or  di- 
minished without  affecting  its  identity ;  it 
remains  the  same  county,  its  officers  have 
jurisdiction  over  the  county,  and  the  Justices, 
like  the  other  officers,  the  sheriff,  judges,  &c., 
would  exercise  it  over  the  towns  annexed. 
But  in  the  present  case,  the  difficulty  is,  that 
there  are  no  Justices  who  ever  had  jurisdic- 
tion in  the  Co.  of  Wayne  ;  if  there  had  been, 
they  would  have  retained  their  authority  over 
the  county  notwithstanding  other  towns  had 
been  added  to  it.  But  it  is  the  very  essence 
of  our  objection,  that  Justices  of  Seneca,  re- 
siding in  Galen  and  Wolcott,  are  made  Jus- 
tices of  the  whole  Co.  of  Wayne,  and  have 
jurisdiction  given  them  over  a  part  of  a  dis- 
tinct county  for  which  they  were  never  ap- 
pointed. We  contend,  that  if  Galen  and  Wol- 
cott had  been  simply  added  to  the  Co.  of  On- 
tario, the-  Justices  of  those  towns  would  not 
and  could  not,  without  a  new  appointment, 
have  been  magistrates  of  Ontario  ;  but  that 
those  towns  would  have  fallen  within  the  gen- 
eral jurisdiction  of  the  officers  of  Ontario. 
And  we  suppose  the  circumstance  of  these 
towns  being  annexed  to  a  county  which  had 
no  Justices,  could  not  alter  the  case,  nor  give 
the  Justices  residing  in  them  any  power  in 
that  county.  And  the  fact,  that  in  the  hun- 
dreds of  laws  which  have  annexed  towns  in 
one  county  to  another,  the  Legislature  has 
never  attempted  to  give  the  Justices,  residing 
in  those  towns,  jurisdiction  *in  the  [*55i> 
county  to  which  they  were  annexed,  is  a 
strong  legislative  sanction  of  the  correctness 
of  the  position  we  take. 

The  argument,  however,  which  seems  to  be 
most  relied  upon  on  the  other  side,  is  one  de- 
rived from  a  supposed  necessity  for  such  a 
provision  as  is  contained  in  the  present  Act, 
in  order  to  prevent  an  interregnum  ;  for,  with- 
out it,  it  is  said  every  new  county  organized 
under  the  present  Constitution,  must  remain 
without  a  magistracy  for  some  time. 

This  argument  seems  to  concede  that  the 
power  assumed  by  the  Legislature  in  the  pres- 
ent instance,  is  a  violation  of  the  right  of  the 
people  of  Wayne  to  appoint  their  own  Jus- 
tices. If,  indeed,  it  be  so  that  a  county  can- 
not be  organized  without  either  violating  a 
provision  of  the  Constitution  on  the  one  hand, 
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or,  on  the  other,  without  leaving  the  citizens 
of  such  a  county  exposed  to  all  the  incon- 
veniences of  being  without  a  civil  and  crim 
inal  jurisdiction ;  then  the  true  conclusion 
would  seem  to  be  that  a  new  county  cannot 
be  organized  at  all.  This  conclusion  would 
be  much  strengthened  by  the  course  of  the 
argument  adopted  by  the  Attorney-General  in 
the  opinion  given  by  him  to  the  Assembly  in 
1822,  that  new  counties  could  not  be  erected 
out  of  different  senatorial  districts,  because 
such  an  act  would  infringe  that  provision  of 
the  Constitution  which  declares  that  the  Sen- 
ate districts  shall  be  unalterable  except  at  par- 
ticular times. 

But  the  necessity  of  such  a  provision  is  de- 
nied, and,  of  course,  the  consequence  attempt- 
ed to  be  derived  from  it.  The  whole  subject 
of  organizing  a  new  county  is  within  the 
power  of  the  Legislature ;  it  may  create  a 
county  complete  and  perfect  in  all  its  parts,  or 
it  may  create  one  in  part,  and  suspend  certain 
•of  its  functions  and  powers  for  a  limited  or  an 
indefinite  period.  The  Counties  of  Hamilton, 
Oswego  and  Cattaraugus  are  instances  of  the 
exercise  of  this  power  ;  for  in  the  Acts  organ- 
izing them,  certain  rights  which  would  have 
appertained  to  them,  as  counties,  were  reserved 
by  the  Legislature,  until  certain  events  had 
occurred.  And  so  in  the  present  case,  inas- 
much as  the  time  of  appointing  justices  is  en- 
tirely in  legislative  discretion,  the  Act  might 
have  directed  their  appointment  at  an  early 
56O*]  day,  and  might  *have  declared  that, 
until  that  day,  the  jurisdiction  of  courts  and 
officers  in  the  respective  Counties  of  Ontario 
and  Seneca  should  continue  over  their  respect- 
ive portions  of  territory  included  in  the  new 
county.  This  would  have  been  a  reservation 
which  it  was  competent  for  the  Legislature  to 
make,  and  what  is  remarkable,  precisely  such 
a  reservation  is  contained  in  the  Act  in  ques- 
tion. In  the  Act  erecting  the  Co.  of  Yates, 
the  course  suggested  was  pursued,  and  the 
rights  of  the  people  of  that  county  to  appoint 
their  own  magistrates  were  preserved.  There 
can  be  no  pretense,  then,  for  the  suggestion  of 
its  being  necessary  to  preserve  civil  and  crim- 
inal jurisdiction  over  Wayne,  to  pas's  the  sec- 
tion complained  of.  There  was  a  plain  and  di- 
rect course  before  the  Legislature,  which  it 
had  just  adopted  in  the  case  of  Yates  Co.  ;  and 
it  had  prevented  all  danger  of  an  interregnum, 
by  continuing  the  jurisdiction  of  the  officers  of 
the  old  counties. 

But  in  addition  to  this,  we  have,  on  this 
point,  a  most  clear,  satisfactory  and  decisive 
legislative  construction  of  the  power  in  ques- 
tion. For  it  is  agreed  on  all  sides  that  the 
power  of  the  Legislature  would  be  the  same  in 
this  respect  under  the  old  as  under  the  new 
Constitution.  And  we  aver  that  in  the  multi- 
tude of  Acts  which  have  been  passed  erecting 
new  counties,  not  one  is  to  be  found  authoriz- 
ing the  justices,  or  any  other  officers  of  the  old 
counties,  to  hold  the  same  offices  in  the  new 
counties.  We  have  not  only  this  negative 
proof,  but  we  have  affirmative  evidence  of  the 
sense  of  almost  every  Legislature  since  the 
year  1791,  on  this  subject.  By  a  reference  to 
the  Acts  erecting  new  counties,  it  will  be  seen 
that  in  every  one  of  them,  with  scarcely  an 
exception,  the  following  is  introduced  as  a 
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proviso  :  "  that  nothing  in  this  Act  contained 
shall  be  construed  to  affect  any  suit  or  action 
already  commenced,  or  that  shall  be  com- 
menced before  the  third  Tuesday  of  May  next, 
so  as  to  work  a  wrong  or  prejudice  to  any  of 
the  parties  therein,  or  to  affect  any  criminal  or 
other  proceedings  on  the  part  of  the  people  of 
this  State  ;  but  all  such  civil  and  criminal  pro- 
ceedings shall  and  may  be  proceeded  to  trial, 
judgment  and  execution,  as  if  this  Act  had 
never  been  passed."  (2  Greenl.  ed.  of  Laws, 
*838.)  [The  counsel  here  referred  to  [*5O1 
about  thirty  Acts  of  the  Legislature  passed  at 
different  times,  containing  the  proviso  above 
quoted.] 

These  laws  prove  the  opinion  of  the  Legis- 
lature on  the  point  in  issue,  that  the  very  act 
of  severing  a  portion  of  one  county  from  the 
rest  would  exempt  that  portion  from  the  juris- 
diction of  the  officers  of  the  old  county,  unless 
an  express  reservation  was  contained  in  the 
Act  itself.  And  to  make  the  case  still  stronger, 
and  to  exhibit  the  application  of  the  laws  cited 
to  the  present  question,  let  it  be  remarked  that 
in  all  these  laws  the  Legislature  does  not  as- 
sume to  confer  any  powers,  to  grant  any  juris- 
diction, but  the  reservation  of  jurisdiction  is 
introduced  as  an  exception  to  the  grant  of  the 
rights  of  a  county — is  always  a  proviso,  and  a 
qualification  of  the  powers  granted.  But  in 
the  Act  complained  of,  notwithstanding  it  has 
precisely  such  a  proviso  as  the  laws  quoted, 
yet  it  also  assumes  to  give,  grant  and  confer 
jurisdiction  on  certain  persons  designated,  to 
be  justices  in  the  new  county,  and  gives  them 
powers  and  a  jurisdiction  which  they  did  not 
before  possess.  With  such  affirmative  evidence 
of  the  sense  of  so  many  Legislatures,  and  the 
absence  of  a  single  instance  in  the  whole  range 
of  our  history  where  the  Legislature  has  at- 
tempted to  exercise  the  power  of  appointing 
justices,  or  of  continuing  them  as  such,  in  the 
new  county,  it  is  conceived  there  can  be  no 
dispute  as  to  legislative  construction. 

Let  it  not  be  said  that  this  continuing  of  the 
old  justices  for  four  years  in  the  new  county 
may  also  be  considered  a  reservation  and  quali- 
fication of  the  rights  granted.  Because,  al- 
though such  an  exception  might  be  allowed, 
from  the  necessity  of  the  case,  for  a  short  pe- 
riod, yet  the  power  of  making  it  ought  not 
and  cannot  be  so  enlarged  as  to  extend  beyond 
the  time  when  the  reason  of  it  has  ceased  to 
exist,  nor  so  enlarged  as  to  deprive  a  co-ordi-' 
nate  branch  of  the  government,  or  the  people, 
of  any  rights.  If  such  a  provision  as  this  can 
be  justified  as  an  exception,  then  the  legisla- 
ture might  reserve  that  the  old  officers  should 
be  in  power  twenty  or  thirty  years,  or  any 
other  period,  or  that  the  Legislature  should 
always  have  the  appointment  of  justices  for 
that  county.  Like  every  *other  power  [562 
grounded  on  necessity,  it  is  to  be  exercised 
only  when  the  necessity  exists  and  to  cease 
with  it.  And  this  provision  is  entirely  differ- 
ent in  principle  from  those  quoted,  which  re- 
tain, generally,  the  jurisdiction  of  the  courts- 
and  officers  of  a  county  over  a  portion  of  it, 
in  which  at  the  time  they  possess  such  a  juris- 
diction, for  a  limited  period,  and  which,  even 
during  that  period,  do  not  prevent  the  exercise 
of  any  other  powers  granted  by  the  Constitu- 
tion. The  necessity  of  such  a  provision  as 
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this,  so  different  from  the  others  quoted,  it  is 
conceived,  has  been  shown  not  to  exist. 

We  are  asked,  if  a  county  is  divided,  and 
new  names  given  to  both  the  new  parts,  what 
becomes  of  the  Justices  of  the  old  county?  It 
is  conceived  that  the  supposition  of  improba- 
ble cases,  creating  difficulties  where  none  need 
to  exist,  is  not  calculated  to  throw  much  light 
on  any  question.  But  the  answer  is  very  ob- 
vious ;  let  the  Legislature  declare  which  is  the 
old  county.  If  they  omit  to  do  so,  worse  con- 
sequences than  the  dismission  of  justices  will 
follow  ;  for  Sheriff,  Clerk,  Judges,  County 
Treasurer,  and  every  other  county  officer,  will 
have  no  county  of  which  they  can  be  officers. 
But  such  omission  has  not  occurred  and  is  not 
to  be  expected  ;  and  if  it  should  occur,  it  is 
not  perceived  how  one  legislative  error  can 
help  another. 

This  provision  cannot  be  called  an  assign- 
ment of  the  duties  of  justices  to  persons  as 
commissioners,  because  the  Act  expressly  says 
they  shall  be  justices  ;  and  such  a  refinement 
would  enable  the  Legislature,  in  all  cases,  to 
evade  the  provisions  of  the  Constitution,  and 
assume  the  appointment  of  all  the  Justices  in 
the  State,  and  indeed  of  all  other  officers,  by 
assigning  their  duties  to  persons  designated  by 
the  Legislature. 

But  we  are  asked,  if  the  erection  of  a  new 
county  deprives  the  Justices  of  the  old  county 
of  their  power  over  the  severed  territory,  how 
can  the  Legislature,  in  any  case,  confer  it  ? 
We  contend  it  cannot  confer  such  power,  and 
the  question  developes  the  true  point  in  issue 
between  us.  The  provisos  which  have  been 
quoted  from  the  numerous  Acts  passed  during 
more  than  thirty  years  are  reservations  and 
exceptions.  The  Acts  organize  the  new  coun- 
ties only  pro  tanto,  and  suspend  their  complete 
organization  until  a  future  period.  But  in 
563*]  *the  present  case,  after  precisely  such 
a  reservation  and  such  a  suspense,  which  ren- 
dered any  further  provision  wholly  unneces- 
sary, the  Act  proceeds  to  confer  new  and  dis- 
tinct powers  on  the  old  Justices,  making  them 
magistrates  and  extending  their  jurisdiction 
beyond  its  original  limits.  This  is  an  affirma- 
tive, positive  grant,  and  clearly  distinguish- 
able from  the  reservations  in  the  former 
cases. 

With  respect  to  the  authority  given  to  Jus- 
tices to  issue  executions  for  thirty  days  after 
they  are  out  of  office,  on  which  some  reliance 
seems  to  be  placed  on  the  other  side,  it  is  a 
mere  regulation  of  ministerial  acts,  entirely 
within  the  power  of  the  Legislature,  like  the 
common  law  provision  allowing  sheriffs  to 
complete  acts  commenced  before  their  removal. 
Justices  are  not  authorized  to  render  judg- 
ments after  their  removal,  although  a  suit 
may  have  been  commenced. 

We  are  told,  if  Tiffany  be  a  Justice  of  On- 
tario, as  we  contend  he  is,  let  him  issue  his 
execution  as  such.  But  the  difficulty  is.  that 
he  does  not  reside  in  Ontario,  and  he  cannot 
act  out  of  liis  county.  And  if  he  goes  into 
Ontario  to  issue  the  execution,  it  must  be  di- 
rected to  the  constables  of  that  county,  and 
their  jurisdiction  has  not  yet  been  extended 
over  Wayne.  The  defendant  and  his  property 
being  in  that  county,  the  execution  would  an- 
swer no  purpose.  But  the  application  is  for  a 
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mandamun  to  the  justice  to  issue  his  execution 
as  an  officer  of  Wayne. 

The  last  remark  made  on  the  other  side, 
that  it  was  not  the  business  of  the  counsel  to 
show  the  Act  in  question  to  be  constitutional, 
but  that  if  he  had  succeeded  in  showing  it  to 
be  doubtful,  it  was  enough — is  not  deemed 
sound  in  law  or  reason.  The  court  is  called 
upon  to  act  affirmatively ;  and  certainly  it 
must  be  satisfied  of  its  possessing  the  power, 
before  it  will  move,  or  cause  others  to  move  ; 
and  the  very  concession,  that  it  is  doublful 
whether  the  Act  be  constitutional,  should  be 
sufficient  to  deter  this  court  from  proceeding, 
and  to  prevent  the  Justices  in  Wayne  from 
assuming  such  a  questionable  jurisdiction. 

At  the  present  term,  the  opinion  of  the 
court  was  delivered  by 

*SAVAGE,  Ch.  J.  A  motion  is  made  [*'564 
that  a  mandamus  issue  to  Alexander  K.  Tif- 
fany, commanding  him  to  issue  an  execution 
on  a  judgment  rendered  by  him  as  a  Justice 
of  the  Peace  of  the  Co.  of  Wayne,  in  favor  of 
the  relator,  against  Anthony  Souls.  Notice 
having  been  served  on  the  justice,  and  the  de- 
fendant, Souls,  the  former  showed  for  cause, 
that  he  had  been  advised,  that  the  Act  erecting 
the  Co.  of  Wayne,  so  far  as  the  same  author- 
ized part  of  the  former  Justices  of  the  Co.  of 
Ontario  to  act  as  Justices  of  the  Co.  of  Wayne, 
is  unconstitutional  and  void,  and  that  he  will 
be  liable  in  an  action,  at  the  suit  of  any 
person,  against  whom  he  may  issue  an  execu- 
tion. 

The  only  question  for  the  consideration  of 
the  court  is,  the  constitutionality  of  so  much 
of  the  Act  erecting  the  Co.  of  Wayne  as  pro- 
vides for  the  continuance  in  office  of  the  Jus- 
tices residing  in  those  towns  taken  from  On- 
tario and  Seneca,  now  constituting  the  Co.  of 
Wayne. 

I  approach  this  question  with  all  that  re- 
spect which  is  due  to  a  co  ordinate  branch  of 
the  government ;  and  before  the  court  will 
deem  it  their  duty  to  declare  an  Act  of  the 
Legislature  unconstitutional,  a  case  must  be 
presented  in  which  there  can  be  no  rational 
doubt. 

Under  the  old  Constitution,  Justices  of  the 
Peace  were  appointed  to  office  by  the  Council 
of  Appointment,  and  held  their  offices  during 
the  pleasure  of  the  Council.  Their  number 
was  unlimited,  and  their  residence  not  con- 
fined to  any  particular  town,  until  the  passing 
of  the  "Act  to  Limit  the  Number  of  Judges  of 
the  Courts  of  C.  P.  and  Justices  of  the  Peace 
in  the  Several  Counties  of  this  State,"  &c., 
passed  Mar.  27,  1818.  (Sess.  41,  ch.  60.)  By 
that  Act  the  number  of  Justices  is  limited  to 
four  in  each  town.  By  the  amended  Consti- 
tution (art.  4,  sec.  7),  the  power  of  ap 
pointing  these  officers  is  given  to  the 
Supervisors  and  the  Judges  of  the  County 
Courts,  in  their  respective  counties,  and  in 
case  of  their  disagreement,  to  the  Gov- 
ernor— the  time  when  they  are  to  be  appointed 
to  be  fixed  by  law  ;  and  they  are  to  appoint 
so  many  as  shall  be  equal  to  the  number  of 
Justices  to  be  appointed  in  the  several  towns — 
recognizing  the  principle  that  a  certain  num- 
ber must  be  appointed  in  each  *town.  [*/>65 
The  same  section  declares  that  each  person 
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appointed  a  Justice  of  the  Peace,  shall  hold 
his  office  for  four  years,  unless  removed  in 
the  manner  particularly  specified.  By  the  3d 
section  of  An  Act  Regulating  the  Time  and 
Manner  of  Electing  General  State  Officers, 
Justices  of  the  Peace,  &c.,  passed  Apr.  12, 
1822,  the  time  appointed  for  choosing  Justices 
of  the  Peace  is  the  3d  Tuesday  of  Feb.,  1823, 
and  afterwards,  the  1st  Tuesday  of  Oct.,  in 
every  year.  By  virtue  of  the  Constitution  and 
laws  referred  to,  the  defendant  was  duly  ap- 
pointed a  Justice  of  the  Peace  for  the  Town 
of  Palmyra,  in  the  Co.  of  Ontario,  on  the  3d 
Tuesday  of  Feb.,  1823. 

By  "An  Act  to  Erect  a  New  County  from 
parts  of  the  Counties  of  Ontario  and  Seneca, 
by  the  name  of  Wayne,  and  for  other  pur- 
poses." passed  Apr.  11,  1823,  the  towns  of 
Wolcott  and  Galen,  in  Seneca  Co.,  and  the 
towns  of  Lyons,  Sodus,  Williamson,  Ontario, 
Piilmyra  and  Macedon,  and  part  of  Phelps,  in 
Ontario  Co.,  were  erected  into  a  new  county 
by  the  name  of  Wayne  ;  and  by  the  2d  pro- 
viso to  the  3d  section,  it  is  provided,  "that 
every  person  who  shall  have  been  appointed  a 
Justice  of  the  Peace  in  and  for  the  Counties 
of  Ontario  and  Seneca,  in  the  manner  pre- 
scribed by  the  7th  section  of  the  4th  article 
of  the  Constitution  or  this  State,  and  who 
shall  now  reside  within  the  said  Co.  of  Wayne, 
shall,  by  virtue  of  this  Act,  be  and  remain  a 
Justice  of  the  Peace,  in  and  for  the  Co.  of 
Wayne,  for  the  same  term  and  with  the  same 
powers  and  authority  in  the  town  in  which  he 
shall  reside,  within  the  Co.  of  Wayne,  as  he 
would  have  had  in  the  Counties  of  Ontario 
and  Seneca,  if  this  Act  had  not  been  passed." 

It  was  contended  on  the  argument :  1.  That 
Justices  are  county  officers  ;  and  2.  That  their 
jurisdiction  is  and  must  be  confined  to  the 
county  for  which  they  are  appointed. 

Justices  are  undoubtedly  county  officers  for 
some  purposes  ;  but  their  jurisdiction  may  be 
limited  or  enlarged  by  the  Legislature.  The 
Constitution  (art.  1st,  sec.  7)  expressly  recog- 
nizes the  power  of  the  Legislature  to  erect 
new  counties.  Tiffany,  and  all  the  magis- 
trates in  the  Counties  of  Ontario  and  Seneca, 
5(56*]  had  been  duly  appointed  *to  office  ;  and 
on  the  llth  of  Apr.,  1823,  when  the  Co.  of 
Wayne  was  erected,  they  were  in  possession 
of  their  offices,  and  not  liable  to  be  removed 
within  four  years  from  the  17th  of  Feb.,  pre- 
ceding, except  in  the  mode  pointed  out  by  the 
Constitution.  Had  the  Legislature  enacted 
that  those  offices  should  be  vacated,  they 
would  have  assumed  a  power  given  by  the 
Constitution,  under  certain  circumstances,  to 
a  different  tribunal.  Had  they  been  silent  on 
the  subject  of  removal,  and  enacted  that  the 
Judges  and  Supervisors  should  have  made  a 
new  appointment,  then  if  different  persons 
were  designated,  the  Co.  of  Wayne  would 
have  had  eight  persons  in  each  town,  claim- 
ing to  hold  the  office  of  Justice  of  the 
Peace,  when  four  only  are  authorized  by  law. 

Had  the  Co.  of  Wayne  been  erected  en- 
tirely from  part  of  Ontario,  leaving  out  the 
towns  of  Galen  and  Wolcott,  the  Act  would 
have  been  constitutional,  provided  the  popu- 
lation were  sufficient.  What,  in  such  a  case, 
would  have  been  the  jurisdiction  of  the  Jus- 
tices of  Ontario  Co.  ?  Could  they  have  sent 
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their  process  into  Wayne  Co.?  Certainly  not. 
Could  those  Justices,  residing  in  Wayne,  send 
their  process  into  Ontario  ?  That  is  not  pre- 
tended. But  it  is  said  that  they  are  still  Jus- 
tices of  Ontario,  and  by  removing  into  that 
county,  they  may  there  exercise  their  offices. 
Should  they  dp  so.  they  would  act  in  violation 
of  the  law,  limiting  the  number  to  four  in 
each  town  ;  and  whether  their  proceedings 
would  be  valid  or  coram  non  judice,  it  is  not 
necessary  now  to  decide.  It  is  sufficient  for 
the  present  argument  (and  this  is  conceded), 
that  a  removal  would  be  necessary.  That 
concession  admits  the  power  of  the  Legisla- 
ture to  limit  the  territorial  jurisdiction  "of  a 
Justice  of  the  Peace,  which  is  all  that  is  con- 
tended for  in  support  of  the  Act. 

Had  the  Legislature  simply  taken  the  towns 
of  Galen  and  Wolcott  from  Seneca,  and  given 
them  to  Ontario,  the  Justices  of  Ontario  wguld 
gain,  and  the  Justices  of  Seneca  would  lose 
jurisdiction  in  those  towns  ;  and  the  Justices 
in  those  towns  must  of  necessity  become  offi- 
cers of  the  county  to  which  they  are  annexed. 
This  must  be  the  case,  *or  the  Legis-  [*567 
lature  must  have  power  by  altering  the  bounds 
of  counties,  incidentally,  to  remove  the  Jus- 
tices from  offices — a  power,  which,  if  attempted 
to  be  exercised  directly,  would  be  a  plain  act 
of  usurpation. 

The  right  of  the  Legislature  to  extend  or 
limit  the  jurisdiction  of  Justices,  as  to  the 
amount  cognizable  before  them,  has  never 
been  disputed.  Their  power  to  limit  or  ex- 
tend their  territorial  jurisdiction,  is,  to  my 
mind,  equally  clear.  Should  the  Legislature 
enact  that  Justices  should  have  power  to  send 
their  process  into  any  county  in  the  State,  or 
to  hear  and  try  causes  to  any  amount,  no  part 
of  the  Constitution  would  be  violated.  Though 
such  an  Act  might  be  thought  indiscreet,  yet 
it  would  be  the  duty  of  the  fourt  to  carry  it 
into  effect.  In  some  of  our  sister  States  Jus- 
tices have  general  jurisdiction  ;  and  even  with 
us,  they  have  jurisdiction  throughout  the 
State  for  some  purposes.  For  instance,  the 
removal  of  paupers,  and  the  apprehension  of 
criminals,  and  of  the  putative  father  of  a  bas- 
tard child,  under  certain  qualifications.  The 
result  is,  that  the  jurisdiction  of  Justices  of  the 
Peace  rests  in  legislative  discretion,  and  is 
subject  to  legislative  control. 

By  the  erection  of  a  new  county  from  parts 
of  Ontario  and  Seneca,  the  Justices  of  those 
counties  are  limited  in  their  jurisdiction.  The 
Justices  in  the  new  county  can  no  longer  ex- 
ercise their  offices  in  counties  in  which  they 
do  not  reside.  They  are,  however,  entitled  to 
hold  their  offices  for  four  years,  having  been 
regularly  appointed  for  the  towns  in  which 
they  reside.  They  must,  therefore,  necessa- 
rily be  Justices  within  the  new  county.  The 
Act  does  not  create  the  offices,  nor  appoint  the 
officers,  but  merely  defines  the  limits  within 
which  they  are  to  act.  This  the  Legislature 
had  power  to  do.  The  right  of  the  people  to 
choose  their  officers  in  the  mode  directed  by 
the  Constitution,  is  not  at  all  abridged.  That 
right  has  been  exercised ;  and  the  persons 
chosen  continue  in  office. 

I  am,  therefore,  of  opinion  that  a  maTidamus 
should  issue  according  to  the  application. 

Rule  accordingly. 
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Cited  in-6  Cow.,  650 ;  11  Wend.,  134 :  21  Wend., 
582 ;  3  Den..  394 ;  7  N.  Y.,  109.  122  ;  19  N.  Y.,  55 :  27 
N.  Y.,460;  50  N.  Y.,  458;  55  N.  Y.,  54 :  66  N.  Y.,  607; 
18  Barb..  456;  19  Barb.,  84:  24  Barb.,  471;  37  Barb., 
390 ;  14  How.  Pr.,  200 ;  38  How.  Pr.,  139 ;  28  How.  Pr., 
305 ;  5  Abb.  Pr.,  113  ;  4  Abb.  N.  8.,  263  ;  3  Wheel.,  255; 
5  Daly,  184 ;  2  Kan.,  235 ;  3tt  Mo.,  277 ;  13  Mich.,  151 ; 
25  Cal.,  569-572;  62  111.,  271. 


568*]        *Ex  PARTE  COBURN. 

Trespass  Quare  Clausum  Fregit — Plea  of  Li- 
cense— License  not  an  Interest  Involving  Title 
— Costs. 

In  trespass,  Cfuare  clausum  fregit,  in  a  Court  of  C. 
P.,  the  defendant  pleaded  a  license  to  cross  the 
plaintiff's  land  for  the  purpose  of  drawing  wood, 
and  this  license  was  the  subject  of  controversy  at 
the  trial  upon  which  there  was  conflicting1  evidence; 
there  being  a  verdict  for  the  plaintiff  for  75  cents ; 
held,  that  freehold  or  title  to  land  did  not  come  in 
question ;  and  that  the  plaintiff  was  not  entitled  to 
costs  within  the  5th  section  of  the  Act  Concerning 
Costs  (1  R.  L.,  344). 

A  license  to  enter  on  land  is  not  an  interest. 

It  is  a  mere  authority  personal  to  the  grantee  and 
revocable  at  the  will  of  the  grantor. 

It  is  not  a  way,  which  is  a  real  or  chattel  interest, 
according  to  its  duration. 

Citation— 1  Johns.,  146. 

MR.  STARKWEATHER,  at  the  last  term, 
moved  for  a  mandamus  commanding  the 
Judges  of  the  Otsego  C.  P.  to  give  judgment  in 
favor  of  the  plaintfff ,  for  his  costs  in  an  action 
of  trespass,  quare  clansum  fregit,  tried  there  be- 
tween Coburn  plaintiff,  and  Thurston  defend- 
ant. One  of  the  pleas  was  leave  and  license  ; 
to  which  the  plaintiff  replied,  taking  issue.  On 
the  trial  the  defendant,  among  other  things, 
set  up  a  license  from  the  plaintiff  to  draw  wood 
over  the  locus  in  quo.  Upon  this  question  the 
evidence  was  conflicting,  but  the  jury  found  a 
verdict  for  the  plaintiff,  and  assessed  the  dam- 
ages at  75  cents.  The  court  below  were  moved, 
in  behalf  of  the  plaintiff,  for  judgment  with 
full  costs,  which  was  denied. 

Rule  to  show  cause. 

At  this  term, 

Mr.  L  Seelye  showed  cause.  He  cited  L.  N. 
Y.,  sess.  41,  ch.  94,  sec.  5,  which  provides, 
that  in  any  suit  cognizable  before  a  justice's 
court,  the  plaintiff  shall  not  have  costs  unless 
his  recovery  exceed  $50  ;  and  contended  that 
this  action  might  have  been  tried  there.  It  did 
not  draw  the  freehold  or  title  of  land,  in  ques- 
tion, within  the  meaning  of  the  1st  sections  in 
the  $25  and  $50  Acts(l  R.  L.,  387;  L.  N.  Y., 
sess.  41,  ch.  94,  sec.  1),  or  the  Statute  of  Costs. 
(Farrington  v,  Rennie,  2  Cai.,  220;  Otis  v.  Hall, 
3  Johns.,  450.) 

But  this  license  will  be  compared  to  a  way, 
and  Heaton  v.  Ferris,  1  Johns.,  146,  will  be 
relied  upon.  In  that  case  it  was  decided  that 
where  the  action  brings  a  right  of  way  in  ques- 
tion, the  plaintiff  is  entitled  to  costs.  But 
there  is  a  wide  di  ff  erence  between  a  right  of  way 
and  a  license.  The  license  here  was  by  parol — a 
a  mere  permission  to  pass  over  the  land,  A  right 
of  way  is  always  by  grant  or  prescription.  It 
is  a  permanent  interest,  for  an  injury  to  which 
an  action  lies,  and  when  set  up  by  a  defendant 
5t>9*]  it  always  *draws  the  title  to  freehold 
in  question  pro  tanto.  A  license  is  a  mere  gra- 
tuity, revocable  at  the  pleasure  of  the  one  who 
gives  it.  One  gives  his  neighbor  leave  to  go  on 
foot  through  his  field  or  to  enter  his  house — 
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does  this  vest  any  interest  in  the  soil  ?  Or  shall 
it  be  said  that  a  litigation  upon  the  question, 
whether  such  a  license  was  granted  draws  the 
title  in  question  ?  In  Otis  v.  Hall  the  effect  of 
setting  up  a  license  to  use  another's  land  was 
considered  in  reference  to  this  very  question;, 
and  the  court  say, ' '  here  was  no  claim  of  a  right 
of  entry  into  the  plaintiff's  lands  nor  of  any  di- 
rect enjoyment  of  it.  Again,  they  say  the  nature 
of  the  defense  was,  "  that  any  consequential 
injury  to  the  plaintiff  was  waived  by  his  ex- 
press license  for  that  purpose  ;  and  that  it  was 
a  mere  damnum  absque  injuria,  for  which  the 
plaintiff  had  no  right  of  action.  And  they 
expressly  distinguish  a  license  from  a  right  of 
way,  and  say,  ' '  the  case  bears  no  analogy  to 
that  of  Heaton  v.  Ferris." 

Mr.  Starkweather,  in  support  of  the  rule. 
The  plaintiff  was  entitled  to  costs,  if  the  free- 
hold or  title  to  land  in  anywise  came  in  ques- 
tion. (1  N.  R.  L.,  344,  sec.  5.)  Freehold  with 
us  is  property  in  its  highest  degree,  and  the 
owner  hath  absolutum  et  directum  dominium. 
(2  Bl.  Com.,  105.)  Any  act  disputing  or  im- 
pairing this  right,  in  the  least  degree,  is  bring- 
ing the  freehold  in  question.  Both  the  issue 
and  the  testimony  went  to  question  the  unqual- 
ified interest  of  the  plaintiff.  The  defendant 
claimed  a  limited  right,  as  extensive  as  a  right 
of  way — a  kind  of  easement — and  had  it  been 
pleaded  as  a  private  right  of  way,  the  plaintiff 
would  clearly  have  been  entitled  to  costs. 
(Heaton  v.  Ferris,  1  Johns.,  146.)  A  way  is  an 
easement — not  an  appurtenance.  (2  Ch.  PI., 
358-9,  in  the  notes;  Yelv.,  159.)  It  is  as  well 
granted  by  parol  as  otherwise,  and  does  not 
imply  any  interest  in  the  soil.  It  may  be  of 
limited  duration,  and  for  the  very  same  pur- 
pose as  claimed  by  the  defendant  here.  (The 
precedents  in  2  Chit.  PI,,  575  to  579.)  And  in 
Wynkoop  v.  Berger,  12  Johns.,  222,  a  way, 
which  had  been  granted  by  deed,  was  altered 
by  parol,  and  the  acts  and  acquiescence  of  the 
parties.  Our  case  presents,  then,  substantially 
a  trial  *upon  a  right  of  way.  The  [*57O 
question  properly  belonged  to  the  Court  of  C. 
P.,  and  was  not  cognizable  before  a  justice. 
The  court  will  find  the  inquiry,  when  free- 
hold or  title  is  to  be  deemed  in  question  before 
a  justice,  very  fully  considered  and  illustrated 
in  Cowen's  Treatise,  14  to.  16.  He  also  cite* 
Griffeth's  New  Jersey  Treatise,  for  several 
cases  on  this  subject.  The  case  of  Otis  v, 
Hall  is  placed,  by  the  court,  expressly  on  the 
ground  that  "  there  was  no  claim  to  a  right  of 
entry  into  the  plaintiff's  land,  nor  of  any  direct 
use  or  enjoyment  of  it."  "  The  defendant," 
say  the  court,  "  merely  sets  up  a  right  to  use 
his  own  land  in  the  manner  he  has  done,  by 
erecting  the  dam."  They  compare  it  to  a  con- 
sequential injury  by  a  nuisance  erected  on  the 
defendant's  land,  which  does  not  bring  the 
plaintiff's  title  in  question,  though  it  injure 
him.  In  the  case  before  the  court,  the  injury 
is  not  consequential,  but  direct. 

Curia.  It  is  not  like  a  right  of  way  to  which 
it  has  been  likened  in  the  argument.  A  right 
of  way  ie  an  assignable  property  :  it  is  a  real 
or  chattel  interest,  according  to  the  term  of  its 
duration,  and  the  former  is  well  known  in  the 
law  as  that  sort  of  real  property  belonging  to 
the  class  of  incorporeal  hereditaments.  Not 
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so  of  a  license  to  enter  upon  another's  land, 
without  consideration.  This  is  not  an  interest. 
It  is  a  mere  authority,  revocable  at  any  mo- 
ment, not  in  its  nature  assignable  but  limited 
to  the  person  of  the  grantee.  Giving  permis- 
sion to  walk  across  one's  land  is  but  an  excuse 
for  a  trespass.  The  case  of  Heaton  v.  Ferris, 
referred  to  on  the  argument,  views  the  subject 
in  this  light,  and  we  think  disposes  of  the  ques- 
tion. That  was  an  action  on  the  case  for  con- 
sequential damages,  occasioned  by  the  defend- 
ant's mill  dam  erected  on  his  own  land,  over- 
flowing the  plaintiff's  land.  The  defendant 
set  up  a  license,  which  appeared  to  have  been 
revoked.  The  plaintiff's  verdict  being  but 
nine  dollars,  he  applied  for  costs  on  the  ground 
that  the  freehold  or  title  came  in  question, 
which  the  court  denied.  There  is  no  differ- 
•ence  in  principle  whether  the  action  be  case  for 
A  consequential  injury  or,  as  here,  trespass  for 
a  direct  one. 
Rule  discharged. 


,57 1*]  *CUTLER  AND  NELSON,  Overseers 

of  the  Poor  or  the  Town  of  POUGHKEEPSIE, 

in  DUTCHESS  COUNTY, 
v. 
•GIDNEY    AND    DUBOIS,    Overseers  of  the 

Poor  of    the  Town  of   MARLBOROUGH,  in 

ULSTER  COUNTY. 

Return  to  Certiorari — Amendment, 

The  court  will  not  entertain  a  motion  to  amend  a 
Justice's  return  to  a  certiorari,  unless  the  affidavit 
-on  which  it  is  founded  and  the  return,  or  sworn  or 
•certified  copies  thereof,  be  furnished. 

Nor  willtney  amend,  where  a  return  is  a  full  an- 
swer to  the  affidavit. 

ON  certiorari  to  justice's  court.  It  was  moved 
in  this  cause,  that  the  justice  amend  his 
return,  a  sworn  copy  whereof  was  produced  ; 
but  neither  the  affidavit  on  which  the  certiorari 
was  granted,  nor  a  sworn  copy  thereof,  made 
-a  part  of  the  papers  on  which  the  application 
was  founded. 

Mr.  A.  D.  Soper,  for  the  defendants. 
Mr.  L.  Maison,  contra. 

Curia,  From  what  does  appear,  we  think 
the  affidavit  is  fully  answered  by  the  return; 
•but  we  will  not,  in  general,  look  into  these  ap- 
plications to  amend  a  justice's  return  unless  we 
are  furnished  with  the  affidavit  on  which  the 
writ  was  founded,  together  with  the  return  or 
•copies  of  these  papers  sworn  to,  or  certified. 
Without  these,  we  cannot  say  whether  the  re- 
turn be  defective  or  not.  The  motion  must, 
for  this  reason,  be  denied. 

Motion  denied. 

Cited  in— 15  Wend.,  391 ;  18  Wend.,  580 ;  7  Barb.,  79; 
45  Barb.,  261 ;  62  Barb.,  325 ;  31  How.  Pr.,  86 :  1  Abb., 
N.  S.,  342 ;  3  Duer,  260 ;  32  Cal.,  506 ;  46  Ind.,  518. 


BREWSTER  ».  SACKETT. 

Sill  of  Particulars — Form  of  Order  for — Motion 
for  Non.  Pros. 

An  order  to  deliver  a  bill  of  particulars  should  be, 
that  the  plaintiff  deliver  one  at  a  given  day,  or  then 
flhow  cause  why  he  has  not  done  so. 
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If  no  good  cause  is  shown,  the  order  becomes  ab- 
solute, and  the  defendant  may  then  move  for  a  turn 
pros.,  if  no  bill  be  delivered. 

A  DECLARATION,  containing  the  general 
A.  counts  in  assumpsit,  having,  May  30,  last, 
been  served  upon  the  agent  of  the  defendant's 
attorney  he,  on  affidavit  of  this  fact,  obtained 
the  following  order  for  a  bill  of  particulars  : 

"  Let  the  plaintiff  in  the  above  entitled  cause 
furnish  to  the  defendant,  or  his  attorney,  with-- 
out  delay,  a  bill  of  particulars  of  the  demand 
upon  which  the  above  suit  is  founded  ;  and  in 
the  meantime  let  all  proceedings  be  stayed  on 
the  part  of  the  plaintiff,  and  let  the  defendant 
have  the  same  length  of  time  to  plead  after  the 
service  of  the  said  bill  of  particulars  as  he  now 
hath.  Dated  June  3d,  1823. 

G.  POWERS,  First  Judge  of  Cayuga 
Common  Pleas,  and  Counselor,  &c." 

*June  4,  last,  this  order  was  served  [*572 
on  the  agent  of  the  plaintiff's  attftrney.  Oct. 
7,  inst.  the  plaintiff's  attorney  had  not  received 
a  bill  pursuant  to  this  order;  and  a  motion  was 
now  made  that  the  plaintiff  be  non  prossed. 

Mr.  F.  G.  Jewitt  for  the  defendant. 

Mr.  M.  Hoffman,  contra. 

Curia.  The  defendant  proceeded  irregu- 
larily.  The  order  for  a  bill  of  particulars 
should  have  been,  that  a  bill  be  furnished  by 
the  plaintiff,  at  a  certain  day  ;  or  that  he  then 
show  cause  why  he  had  not  furnished  it.  No 
good  cause  being  shown,  the  order  would  have 
become  absolute,  and  the  defendant  might  have 
moved  for  a  nonpros.,  on  a  default  to  deliver 
the  bill  upon  the  absolute  order. 

Motion  denied.(a) 
Cited  in— 8  Cow.,  133 ;  4  How.  Pr.,  307 ;  2  Co.  K.,  129. 

(a)  In  all  actions  in  which  the  plaintiff  declares 
generally,  without  specifying  the  particulars  of  his 
cause  of  action,  a  judge,  upon  application,  will 
order  him  to  give  the  defendant  the  particulars  in 
writing,  and  that  all  proceedings  be  stayed  in  the 
meantime,  as  in  actions  for  work  and  labor,  goods 
sold  and  delivered,  and  the  like ;  and  in  debt  on 
bond,  conditional  for  the  performance  of  cov- 
enants, or  to  indemnify,  the  order  may  be  for  a 
particular  of  the  breaches.  Tidd,  534.  So  in  an  ac- 
tion by  vendee  against  vendor,  where  it  was  stateti 
in  the  declaration,  that  the  abstract  of  title  deliv- 
ered, was  "  insufficient,  defective  and  objectiona- 
ble," the  court  obliged  the  plaintiff  to  give  a  par- 
ticular of  all  objections  to  the  abstract  arising  upon 
matters  of  fact.  3  Bos.  &  P.,  246.  So  in  an  action  by 
vendee,  to  recover  back  his  deposit,  because  the 
conditions  of  sale  had  not  been  complied  with,  the 
defendant  may  have  a  particular  of  the  grounds  on 
which  the  plaintiff  seeks  to  recover.  1  Campb.,  293. 
In  ejectment,  the  defendant  may,  if  he  doubts  as  to 
the  lands,  have  a  particular  of  the  premises  (7T.  R., 
332,  n.'t;  or,  if  the  ejectment  is  for  a  forfeiture,  he 
may  have  a  particular  of  the  covenants  and  breaches 
on  which  the  plaintiff  means  to  go  for  a  forfeiture. 
6  T.  R.,  597. 

The  plaintiff  may  compel  the  defendant  to  give  a 
particular  of  his  set-off ;  and  if  not  delivered  by  the 
time  allowed  in  the  order,  he  cannot  give  evidence 
of  his  set-off  on  the  trial.  2  Arch.,  197  :  3  Johns.,  248. 
But  where  the  order  was  to  deliver  forthwith,  and 
the  bill  was  not  delivered  till  ten  days  after  the 
service  of  the  order;  held  that  the  plaintiff  could 
not  wait  till  the  trial,  and  then  object  that  the  de- 
livery was  not  forthwith,  as  required,  but  should 
have  objected  before.  1  Holt,  552. 

*The  party  ordered  to  give  a  bill  of  particu-  [*574 
lars,  should  make  it  out  forthwith,  and  deliver  it  to 
the  opposite  attorney.  2  Archbold,  198 ;  see  the  form, 
Tidd's  Forms,  169»sec.  4,  a,  170,  Id.,  d.  If  money  have 
been  paid  on  account,  the  bill  of  particulars  should 
specify  it,  and  state  the  balance  for  which  the 
plaintiff  seeks  to  recover.  1  Esp.,  280 ;  see  2  Id.,  602. 
It  is  decided  in  2  Campb.,  440,  that  stating  the  debtor 
side  of  the  account,  only,  would  be  considered  a 
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JACKSON,  ex  dem.  WILLS  ET  AL., 

0. 
STILES,  TUCKER,  Tenant. 

Landlord  and  Tenant — Holding  Over — Lease  to 
Tenant  from  Third  Party — Third  Party 
Cannot  Defend  Ejectment  as  Landlord. 

A  tenant  holding  over  after  a  lease  expired,  can- 
not controvert  his  landlord's  title. 

Nor,  if  he  take  a  lease  from  a  third  person,  on 
being  ejected,  will  that  third  person  be  allowed  to 
defend  as  landlord. 

The  latter  claiming  under  the  tenant,  has  no 
greater  right  to  a  defense  than  the  tenant  would  be 
entitled  to. 

MR.  SUDAM,  moved  that  Maria  C.  Gouver- 
neur  be  admitted  to  defend  in  the  place 
of  Tucker,  the  tenant,  who  held  by  lease  from 
her,  he  having  refused  to  appear  and  defend. 
Mr.  T.  J.  Oakley,  read  an  affidavit,  showing 
that  Tucker  originally  took  possession  under  a 
lease  from  one  of  the  lessors  of  the  plaintiff, 
Nov.  1,  1821,  and  held  under  the  same  till 
May  1,  last,  when  the  lease  expired  ;  that 
Tucker  had  ever  since  continued  to  hold  over 
against  the  will  of  the  lessors ;  and  had  taken 
a  lease  from  Maria  C.  Gouverneur,  of  the 
premises  in  question,  commencing  May  1. 

Curia.  The  motion  must  be  denied.  The 
tenant  was  bound  to  surrender  the  possession 
to  his  original  landlord,  and  cannot  be  per- 
mitted to  controvert  his  title,  or  enable  Miss 
Gouverneur  to  do  this  by  taking  a  lease  from 
her.  We  will  not  permit  her  to  set  up  any 
defense  which  the  tenant  could  not.  She  has 
no  right  to  be  considered  landlady  for  the  pur- 
poses of  such  a  defense. 

Motion  denied. 


*STARKWEATHER 

v. 

BENJAMIN. 


Receipt  of  Plea  after  Default —  Waiter  of  De- 
fault— Parol  Reservation  Void. 

A  parol  reservation,  or  condition,  annexed  to  the 
receipt  of  a  plea,  and  giving  notice  of  trial,  is  void. 

And  such  a  step  will  be  deemed  a  waiver  of  de- 
fault, though  the  condition  be  not  performed. 

rpHE  plaintiff's  attorney  had  entered  a  de- 
-L  fault  for  want  of  a  plea;  but  on  the  applica- 
tion of  the  defendant's  attorney,  he  received  a 
plea,  and  gave  notice  of  trial,  stating  at  the 
same  time,  that  this  should  be  upon  condition 
that  his  client  could  be  ready  for  trial  at  the 
next  Circuit,  which  was  then  near  at  hand. 
More  than  seven  months  had  elapsed  after  the 
service  of  the  declaration  before  the  default 
was  entered.  The  plaintiff,  residing  a  consid- 
erable 'distance  from  his  attorney,  was  not 
ready  for  the  trial  at  the  next  Circuit,  and  the 
attorney  for  the  plaintiff  then  told  the  attorney 
for  the  defendant,  that  he  should,  for  this 
reason,  insist  on  his  default,  and  he  accordingly 
had  proceeded  to  notice  the  execution  of  a 
writ  of  inquiry. 

Mr.  A.  P.  Holdrige,  moved,  on  the  above 
facts,  among  others,  to  set  aside  the  default, 
and  all  subsequent  proceedings  thereon,  for 
irregularity. 

Mr.  J.  W.  Edmonds,  contra. 

Curia.  We  cannot  notice  this  parol  reserva- 
tion, or  condition  annexed  to  the  receipt  of 
the  plea,  and  giving  notice  of  trial.  It  was  a 
waiver  of  the  default. 

Motion  granted. 


contempt,  for  which  the  attorney  would  probably 
be  ordered  to  pay  the  costs  of  both  parties :  but  in 
this  State  it  is  not  necessary  to  set  forth  credits  or 
payments  made  by  the  opposite  party.  15  Johns., 
222.  Delivering  a  particular  as  general  as  a  declara- 
tion, would  probably  be  a  contempt  of  the  order, 
and  subject  the  attorney  to  costs.  See  1  Taunt., 
353.  There  is  no  objection,  however,  when  an  ac- 
count has  already  been  delivered,  to  refer  to  it  gen- 
erally in  the  bill  of  particulars,  without  restating 
the  items  of  it.  Peake  Gas..  172.  If  the  bill  of  par- 
ticulars be  incorrect,  the  party  who  delivered  it 
may  have  leave  to  amend  it ;  or,  if  not  sufficiently 
explicit,  the  other  party  may  take  out  a  summons, 
and  obtain  an  order  for  further  particulars.  Tidd, 
528 ;  see  1  Campb.,  69.  n.;  2  Taunt.,  224 :  4  Id.,  189 ;  1 
Stark.,  224.  And  this  is  the  only  proper  mode  of 
correcting  the  insufficiency ;  for  the  party  cannot 
wait  till  the  trial,  and  then  object.  Holt  N.  P.,  552. 
The  English  practice  gives  the  defendant  the  same 
time  to  plead,  after  the  delivery  of  the  bill  of  par- 
ticulars, as  he  had  when  the  summons  for  it  was  at- 
tendable.  13  East,  508 ;  see  2  Bos.  &  P.,  363 ;  5  Id., 
361.  In  this  State  he  has  the  same  time  after  the  de- 
delivery  as  he  had  when  the  order  was  granted.  1 
Dunl.  Pr.,  405. 

At  the  trial,  the  particulars  of  the  plaintiff's  de- 
mand, or  of  the  defendant's  set-off,  if  delivered,  are 
considered  as  incorporated  with  the  declaration, 
plea  or  notice  (14  Johns.,  329 ;  15  Id.,  222);  and  on 
production  of  the  order,  and  proof  of  their  delivery, 
the  parties  are  not  allowed  to  give  any  evidence  out 
of  them.  1  Cambp.,  69 ;  Peake  Cas.,  172 ;  3  Esp.,  168 ; 

2  Bos.  &  P.,  243.    Thus,  where  the  bill  stated  the 
plaintiff's  demand  to  be  for  goods  sold  and  delivered 
to  the  defendant,  the  plaintiff  was  not  allowed,  at 
the  trial,  to  give  evidence  of  goc^s  sold  by  the  de- 
fendant, an  agent  for  the  plaintiff.    2  Bos.  &  P.,  243: 

3  Esp.,  168.  So.where  the  plaintiff's  particular  stated 
various  sums  of  money  due  by  the  defendant,  but 
some  of  which  were  in  fact,  owing  from  the  defend- 
ant and  his  partner,  and  not  from  the  defendant 
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alone,  and  the  defendant  pleaded  the  nonjoinder  in 
abatement,  the  plaintiff  was  not  allowed  to  give  evi- 
dence of  those  due  from  the  defendant,  solely  be- 
cause they  were  not  distinguished  from  the  others 
in  the  bill  of  particulars.  1  Esp.,  452 ;  2  Sell.,  339.  As 
the  object,  however,  of  this  strictness  is,  that  the 
opposite  party  may  know  what  will  be  attempted 
to  be  proved  against  him  at  the  trial,  and  may  pre- 
pare his  evidence  accordingly,  a  mistake  in  the  par- 
ticular, not  calculated  to  deceive  or  mislead  him, 
will  not  be  deemed  material.  Thus,  an  error  in  the 
date  of  one  of  the  items,  was  holden  to  to  imma- 
terial, because  it  could  not  have  misled  the  defend- 
ant. 2  Taunt.,  224.  So,  where  a  payment,  made  on 
account  of  the  defendant,  to  A,  was  stated,  in  the 
particular,  to  have  been  made  to  B,  Ld.  Ellen- 
borough  said  *be  should  hold  it  to  be  imma-  [*57& 
terial,  unless  the  defendant  would  make  affidavit 
that  he  was  misled  by  the  particular.  1  Campb.,  69, 
n.  So  where,  in  debt  for  rent,  the  plaintiff,  in  his 
particular,  described  the  premises  as  being  in  a 
different  parish  from  that  in  which  they  were  really 
situate,  the  court  held  the  mistake  to  be  immate- 
rial, as  the  defendant  could  not  have  been  misled  by 
it.  3  Maule.  &  S.,  380.  Although  the  plaintiff  is 
confined,  in  his  proof,  to  the  items  contained  in  his 
bill,  yet  if  it  appear,  from  the  defendant's  evidence, 
that  he  is  entitled  to  recover  for  items  not  included 
in  the  bill,  he  shall  recover  for  such  items.  1  Campb., 
68 ;  see  3  Taunt.,  285 ;  2  Bos.  &  P.,  243.  But  an  ad- 
mission, in  the  defendant's  particular,  of  set-off, 
cannot  be  used  by  the  plaintiff,  as  evidence  in  sup- 
port of  his  claim— he  must  produce  other  evidence 
of  it.  5  Taunt.,  228. 

An  order  for  a  bill  of  particulars  does  not  stay 
proceedings  till  served  on  the  opposite  party.  1 
Chit.,  647.  But  this  order,  when  properly  served  on 
the  plaintiff,  was  holdeu  to  stay  proceedings,  so  as 
to  prevent  his  signing  judgment,  although  the 
action  was  brought  for  an  assault,  and  no  particu- 

i  lars  can  properly  be  demanded  in  that  form  of  ac- 

ition.    Id., '25. 

Co  WEN  1. 
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THE  PEOPLE  ex  rel.  TOMB, 

v. 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  OF  THE  COUNTY  OF 
WASHINGTON. 

Appeal,  from  Justice  Court  to  Common  Pleas — 
Security  for  Costs —  When  it  Can  be  Required 
— Mandamus. 

On  appeal  from  a  justice's  court,  a  Court  of  C.  P. 
cannot  restrain  the  appellant  from  proceeding  in 
the  cause,  until  security  for  costs  is  given,  on  the 
ground  that  he  is  a  non-resident. 

Nor  can  they  order  that  until  security  for  costs  is 
given,  the  appellee  shall  be  entitled  to  an  affirm- 
ance of  his  judgment,  ex  parte.  The  security  made 
necessary  by  the  Statute  (sess.  41,  ch.  94,  sec.  17),  is 
all  that  can  be  required. 

AN  alternative  mandamus  was  granted  in 
Jan.  Term  last,  requiring  the  defendants 
to  vacate  a  rule  granted  by  them,  prohibiting 
Tomb  from  appearing  in  a  cause  brought  into 
the  Court  of  C.  P.,  of  Washington  Co.  by 
577*]  *appeal  from  a  justice's  court,  by 
Tomb,  as  appellant,  against  one  Munson.  as 
appellee.  The  judges  returned  that  the  cause 
in  the  justice's  court  was  by  Munson,  plaintiff, 
against  Tomb,  defendant ;  that  the  justice 
rendered  judgment  against  Tomb  for  $25.06, 
besides  costs,  whereupon  Tomb  appealed;  that 
to  the  return  of  the  justice  was  annexed  a 
bond  of  the  appellant,  and  one  William  Tomb, 
as  his  security,  duly  approved  of  by  the  jus- 
tice, as  the  Act,  &c.,  provides,  that  in  Aug. 
Term,  1818,  the  Court  of  C.  P.  made  a  rule, 
"  that  on  all  appeals  from  a  justice's  court,  if 
the  appellant  should  be  a  non-resident  of  the 
Co.  of  Washington,  on  filing  an  affidavit 
thereof,  the  appellee  might  enter  a  rule  in  the 
common  rule  book,  that  the  proceedings  on 
the  appellant's  part  be  stayed  until  security  for 
costs  should  be  filed  in  the  office  of  the  clerk 
of  that  court,  which  rule  should  not  be  oper- 
ative till  notice  thereof  should  be  duly  served; 
which  security  should  be  a  bond  to  be  execut- 
ed by  a  sufficient  person,  being  a  housekeeper 
of  said  county,  in  the  sum  of  $50,  conditioned 
for  the  payment  of  such  costs  as  might  be 
adjudged  to  the  appellee  on  the  determination 
of  the  appeal  between  the  parties,  and  accom- 
panied with  an  affidavit,  specifying  that  the 
person  executing  the  bond  is  a  housekeeper 
(in  some  town,  particularizing  it)  in  the  said 
county  ;  and  that  he  is  worth  the  sum  of  $100, 
over  and  above  all  debts  owing  by  him ;" 
that  this  rule  still  remains  in  force ;  that 
the  proceedings  on  the  part  of  Tomb  were 
stayed  under  this  rule  ;  that  a  motion  had 
been  made  to  vacate  the  rule  staying  proceed- 
ings, but  denied ;  and  further,  that,  at  Dec. 
Term,  1822,  upon  motion,  grounded  on  affida- 
vit, that  the  appellant  and  his  bail  had  ab- 
sconded and  left  the  county,  the  court  made  a 
rule  against  the  consent  of  Tomb's  counsel, 
that  when  the  said  cause  should  be  called  on 
the  calendar,  unless  a  bond,  in  pursuance  of 
the  rule  before  entered,  should  be  filed,  pre- 
vious to  its  being  so  called, the  appellee  should 
be  entitled  to  have  the  said  judgment  affirmed, 
ex  parte,  or  by  default ;  that  on  the  cause 
being  called,  the  court  accordingly  refused  to 
578*]  *let  the  counsel  of  Tomb  appear,  he 
not  having  complied  with  the  rule  ;  and  the 
judgment  was  affirmed  by  default. 
COWEN  1. 


Upon  the  coming  in  of  this  return, 

Mr.  J.  Wittard,  for  the  plaintiff,  moved  for 
a  peremptory  mandamus. 

Mr.  8.  Stevens,  contra,  said  this  court  would 
not  interfere  with  the  proceedings  of  the  Courts 
of  C.  P.  in  mere  matters  of  practice.  We  have 
proceeded  according  to  a  general  rule  of  the 
Washington  C.  P.  Not  only  so,  we  have 
obtained  a  rule  on  a  special  application,  for- 
bidding the  appellant  to  appear,  upon  the 
ground  that  both  himself  and  bail  had  ab- 
sconded. The  appellee  had,  by  this,  lost  all 
remedy  for  his  costs. 

Mr.  Wulard,  in  reply.  If  the  justice  has 
taken  insufficient  bail,  he  is  liable;  but  this  is 
no  reason  why  we  should  be  put  to  secure 
additional  security.  The  Statute  (sess.  41,  ch. 
94,  sec.  17)  is  complied  with.  By  this  section, 
the  condition  of  the  bond  is  merely  to  pay  the 
judgment  and  costs.  The  19th  section  of  this 
Statute  requires  the  C.  P.  to  cause  the  parties 
to  proceed,  by  rules  adapted  to  the  case,  with 
all  reasonable  diligence,  to  the  hearing  of  the 
cause.  But  the  only  rules  they  have  a  right 
to  make,  under  this  Statute,  are  such  as  shall 
expedite  the  cause — not  restrain  the  party 
from  proceeding.  The  court  here,  first  tie 
him  up,  and  prevent  his  appearing  ;  and  then 
order  a  default  against  him. 

Curia.  The  proceedings  of  the  C.  P.  were 
altogether  irregular.  The  Statute  prescribes 
what  security  shall  be  given  to  insure  a  hear- 
ing ;  and  that  when  the  Court  of  C.  P.  become 
possessed  of  the  cause,  they  shall,  upon  appli- 
cation of  either  party,  and  by  rules  adapted  to 
the  case,  cause  the  parties  to  proceed,  with  all 
reasonable  diligence,  to  the  hearing  of  the 
cause.  The}'  cannot  require  additional  secur- 
ity beyond  that  prescribed  in  the  Statute. 
Suppose  a  defendant  gives  bail  who  justify — 
these  bail  become  insolvent  before  trial — was 
it  ever  heard  or  *thought  of,  that  the  [*57d 
court  may  require  him  to  give  additional  bail, 
upon  penalty  of  being  refused  a  hearing  for 
his  non-compliance  ?  To  allow  of  this  pro- 
ceeding would  be  preverting  the  plain  intent 
and  purpose  of  the  Statute,  to  which  the  C.  P. 
must  be  confined. 

Rule  for  peremptory  mandamus. 

Cited  in-7  Wend.,435 :  58  How.  Pr.,  350 :  8  Abb.  N. 
C-,229;  34  Hun,  442. 


THE  PEOPLE 

v. 

CHAPMAN,  Sheriff  of  SENECA. 

Failure  of  Sheriff  to  Return  Fi.  Fa. — Attach- 
ment— Amount  of  Recognizance  Not  Stated — 
Coroner  not  in  Fault  for  Taking  Recognizance 
in  Amount  Less  than  Execution — Alias  At- 
tachment. 

An  attachment  against  the  sheriff,  for  not  return- 
ing an  execution,  should  be  accompanied  with 
instructions  in  what  amount  to  take  a  recogni- 
zance for  the  defendant's  appearance. 

And  if  these  instructions  arc  not  given,  the  cor- 
oner is  not  in  fault,  though  the  penalty  of  the  rec- 
ognizance be  less  than  the  execution. 

In  such  a  case,  however,  the  plaintiffs  may.  on 
motion,  proceed  by  an  alias  attachment,  if  the 
sheriff  do  not  appear  uuon  his  recognizance. 

But  the  court  will  not,  at  the  same  time,  allow 
the  recognizance  to  be  prosecuted. 
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AN  attachment  had  issued  against  the  de- 
fendant for  not  returning  a  fi.  fa.  which 
was  indorsed  for  $4(58.50.  No  information 
"was  given  to  the  coroners  of  Seneca,  to  whom 
the  attachment  was  directed,  of  the  amount  of 
the  .A'.  fa.,  either  by  indorsement  on  the  at- 
tachment, or  otherwise.  One  of  the  coroners 
arrested  the  defendant,  who  entered  into  a 
recognizance  before  a  judge  of  the  C.  P.,  with 
sureties,  to  appear,  in  the  penal  sum  of  $50 
only.  The  defendant,  on  being  called,  did 
not  appear  upon  the  recognizance. 

Mr.  J.  C.  Spencer,  now  moved,  ex  parte,  for 
an  alias  attachment,  and  that  the  recogni- 
zance be  estreated,  for  prosecution.  He  said 
it  was  the  fault  of  the  coroner,  that  the  recog- 
nizance was  not  for  a  larger  sum  ;  and  the 
plaintiff  ought  not  to  be  prejudiced  by  his 
omission. 

[WOODWORTII,  J.  The  coroner  not  having 
the  amount  of  ihefi.  fa.  communicated  to  him 
in  any  way,  how  is  he  in  fault  V] 

Mr.  Spencer.  I  am  not  aware  that  any 
communication  was  necessary,  or  would  be 
binding  upon  the  coroner  in  such  a  case,  if 
made.  I  know  of  no  course  for  securing 
competent  bail,  unless  the  court  require  notice, 
as  in  England,  that  bail  will  be  put  in,  which 
then  gives  the  chance  to  except  for  insuf- 
ficiency, or  object  to  the  small  ness  of  the  pen- 
alty. We  certainly  cannot  prosecute  with 
58O*]  safety  upon  this  recognizance  *with- 
out  being  also  allowed  to  proceed  by  an  alias. 
This  the  court  have  an  undoubted  right  to 
grant.  The  ancient  course  was  to  bring  the 
defendant's  body  on  the  attachment,  upon 
which  he  was  recognized  in  open  court  to 
appear  de  die  in  diem;  afterwards  a  single 
judge  of  the  court  was  allowed  to  take  the 
recognizance,  and  now,  by  Statute  (1  R.  L., 
321),  a  judge  of  the  Court  of  C.  P.  This 
being  a  criminal  proceeding,  the  defendant  not 
only  forfeits  his  recognizance,  but  the  court 
may,  as  in  other  cases  of  that  sort,  compel  a 
personal  appearance,  with  a  view  to  inflict  an 
Adequate  punishment  for  the  offence. 

Curia.  Direction  should  have  been  given 
to  the  coroner  in  what  amount  to  take  bail. 
We  deny  the  motion  to  estreat  the  recogni- 
zance, which  would  be  to  accumulate  costs 
unnecessarily.  But  we  grant  a  rule  for  an 
alias  attachment,  which  will  answer  every 
requisite  purpose,  without  a  suit  upon  the 
recognizance. 

Rule  accordingly. 


582*]  *DOW,  Assignee  of  WARREN,  Sheriff 
of  Reusselaer, 

V. 

FILKINS  &  LUDLOW. 

Costs— Alignment  of  Bail  Bond — Fee  for,  not 
Taxable. 

A  fee  for  the  assignment  of  the  bail-bond,  is  not 
taxable  aguinst  the  defendant,  in  an  action  on  the 
bail  bond. 

DEBT  on  bail-bond.     On  setting  aside  the 
proceedings  upon  payment  of  costs,  one 


question  was  as  the  amount ;  and  $1  had  been 
taxed  for  the  assignment  of  the  bail  bond. 

Curia.     This  is  not  a  taxable  item. 


BIRD  v.  SILSBIE. 

Return  of  Justice  to  Certiorari —  When  Court 
will  Compel  Justice  to  Amend — Costs. 

If  the  return  of  a  justice  to  a  certiorari  is  evasive, 
and  his  conduct  in  relation  thereto  disingenuous, 
the  court  will  not  only  order  him  to  amend,  but  to 
pay  the  costs  of  the  application  to  compel  him  to 
amend,  proper  notice  of  the  motion  being  given  to 
him. 

Where  a  writ  of  certiorari  recited  that  B,  im- 
pleaded  S.  before  the  justice,  and  by  mistake  recited 
that  judgment  was  given  against  B.,  whereas  it 
should  have  been  for  B.,  and  then  commanded  the 
justice  to  certify  the  said  proceedings  and  judg- 
ment, with  the  process,  pleadings  and  other  things, 
touching  the  same,  &c.,  and  the  judgment  was  cor- 
rectly stated  in  the  affidavit  on  which  the  certiorari 
was  allowed:  held,  that  this  was  not  such  a  misde- 
scription  as  warranted  the  justice  in  returning  that 
there  was  no  such  cause  before  him  as  was  stated  in 
the  writ. 

But  the  court  said  he  might  amend  if  he  chose. 

AN  certiorari  to  a  justice's  court.  The  writ 
\J  recited  that  Bird  impleaded  Silsbie  before 
the  justice,  &c.,  in  the  usual  form,  and  by 
mistake,  recited  that  judgment  (as  it  is  alleged) 
was  given  against  Bird ;  whereas  the  recital 
should  have  been  for  Bird — the  object  of  the 
certiorari  being  to  *reverse  a  judgment  [*583 
in  favor  of  Bird,  on  the  ground  that  it  was 
not  for  enough.  The  writ  then  commanded 
the  justice  to  certify  the  said  proceedings  and 
judgment,  with  the  process,  pleadings  and 
other  things,  touching  the  same,  &c.  The 
justice  returned  that  there  was  no  such  judg- 
ment, nor  any  record  of  such  judgment,  before 
him,  and  said  nothing  as  to  any  proceedings, 
although  a  copy  of  the  affidavit  on  which  the 
certiorari  was  allowed,  detailing  the  evidence 
in  the  cause,  was  served  on  him  with  the  writ ; 
and  in  this  affidavit  the  judgment  was  correctly 
stated.  The  attorney  for  the  plaintiff,  before 
the  return  was  filed,  applied  to  the  justice  to 
know  if  he  had  made  a  return,  and  he  replied 
that  he  had,  and  it  was  filed  in  the  clerk's  office 
at  Utica.  The  attorney  was  then  at  consider- 
able trouble  in  sending  and  having  the  clerk's 
office  searched,  without  being  able  to  find  any 
return.  He  mentioned  this  to  the  justice,  who 
made  little  or  no  reply.  The  return  had  not 
been  filed  as  the  justice  stated,  but  he  had 
made  it  out,  and  put  it  in  the  hands  of  the 
defendant's  attorney  to  be  filed. 

A  motion  was  now  made  to  amend  this  eer- 
tiorari&uA  return,  and  for  such  further  rule, 
&c. ;  and  notice  of  the  motion,  with  copies  of 
the  papers  for  the  motion,  detailing  the  above 
facts,  had  been  served  on  the  justice  and  the 
defendant's  attorney. 

The  Court  directed  the  justice  to  amend  his 
return  in  20  days ;  and  because  the  return  was 
evasive,  and  the  conduct  of  the  justice  had 
been  disingenuous,  they  also  ordered  that  he 
pay  the  costs  of  the  application.  They  re- 
marked that  they  did  not  consider  the  amend- 
ment of  the  certiorari  necessary  ;  yettheplaint- 
iff  might  amend  it  if  he  thought  proper.  It 
was  plain  enough.  The  justice  had  not  been 
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misled  by  it.  It  commanded  him  explicitly 
to  return  the  process  and  proceedings  in  a  cer- 
tain cause  ;  and  he  had  not  mentioned  whether 
there  had  been  any  process  or  proceedings  in 
the  cause  before  him  or  not.  Had  he  obeyed 
the  writ  in  this  respect,  the  judgment  must 
have  been  returned  as  a  part  of  the  proceed- 
ings. 

Rule  accordingly. 


-584*]   *BEEKMAN  v.  CHALMERS. 

Trespass  Quare  Clausum  Fregit—  Pleading — 
When  Treble  Costs  and  Damages  Allowed — 
Single  Damage*  Assessed  by  Jury. 

To  entitle  to  treble  damages  and  treble  costs.  In 
trespass  upon  the  Statute  (sess.  36,  ch.  56,  sec.  29 ;  1 
R.  L.,  535,  526),  brought  by  a  private  person,  the  dec- 
laration need  not  negative  the  exception,  by  alleg- 
ing that  the  trespass  was  committed  without  the 
.leave  or  permission  of  the  owner. 

It  is  enough  that  the  jury  find  the  defendant 
guilty,  and  assess  the  single  damages  of  the  plaint- 
iff, without  pursuing  the  precise  words  of  the  Stat- 
ute, single  value  of  the  timber,  &c. 

MR.  E.  COWEX  moved  for  treble  damages 
and  treble  costs,  in  this  cause.  The  action 
was  trespass  quare  clausum  fregit,  and  for 
cutting  and  carrying  away  the  timber  and  wood 
of  the  plaintiff  upon  the  premises.  The  dec- 
laration contained  four  counts.  The  1st  was 
in  trespass,  &c.,  and  for  cutting  the  timber 
and  wood  generally.  The  last  was  the  same. 
The  2d  and  3d  were  for  entering  the  plaintiff's 
close,  and  cutting  and  carrying  away  his  tim- 
ber and  wood.  One  of  them  concluded  thus  : 
•contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided  ;  and  the  other,  contrary 
to  the  Statute  in  such  case  made  and  pro- 
vided. The  verdict  was  for  the  defendant  on 
the  first  and  last  counts,  and  for  the  plaintiff 
on  the  3d  and  3d  ;  and  the  jury  assessed  the 
single  damages  of  the  plaintiff,  upon  those  two 
counts,  at  $25,  as  appeared  by  the  minutes  of 
the  clerk  of  the  Circuit,  the  affidavit  of  the 
plaintiff's  attorney,  and  the  postea,  which  the 
counsel  produced.  Notice  of  the  motion  had 
been  served  on  the  defendant's  attorney,  to  be 
grounded  on  the  affidavit,  a  copy  of  which  was 
served,  and  on  a  reference  to  the  minutes  of 
the  clerk  of  the  Circuit  and  the  postea. 

Mr.  D.  Qady,  contra,  objected  that  the  dec- 
laration should  have  specifically  referred  to 
the  Statute  by  its  title. 

[WOODWOKTH,  J.  There  is  but  one  Statute 
which  can  apply  to  the  case.] 

Mr.  Cady.  We  also  object  that  the  declara- 
tion should  have  negatived  the  qualification  or 
exception  in  the  enacting  clause,  by  alleging 
the  trespass  to  have  been  committed  without 
the  leave  or  permission  of  the  owner  or  own- 
ers. (1  R.  L.,  525-6,  sec.  29  ;  Spieres  v.  Par- 
ker, 1  T.  R.,  141 :  Hart  v.  Cleis,  8  Johns.,  41  ; 
Teelv.  Fonda,  4  Id.,  304  ;  1  Chit.  PI.,  229;  1 
Saund.,  262,  in  note;  Bex  v.  Pratten,  6  T.  R., 
559.)  Take  the  other  case  provided  for  in  the 
section  upon  which  this  action  is  brought,  of 
cutting  timber  upon  land  belonging  to  the 
people;  there,  unless  it  is  alleged,  "the  de- 
fendant not  being  in  the  actual  occupation  of 
the  land,"  it  will  not  appear  that  the  penalty 
is  incurred.  Again  ;  the  verdict  is  for  the 
1.  N.  Y.  R.,  7. 


single  damages ;  whereas  the  words  of  the 
Statute  *are  that  the  plaintiff  shall  re-  [*585 
cover  treble  the  value  of  the  timber,  &c.  The 
jury  should  have  found  the  single  value  in 
terms.  In  Newcomb  v.  Butterfietd,  8  Johns., 
345,  346.  the  court  say  the  jurj'  must  find  the 
value  of  the  timber.  Single  damages,  and  the 
value  of  the  timber,  are  not  necessarily  the 
same.  The  declaration  contains  the  words 
"other  wrongs,"  under  which  the  plaintiff 
may,  for  aught  the  court  can  know,  have 
recovered  damages  beyond  the  value  of  the 
timber.  Single,  double  or  treble  damages  are 
considered  both  by  the  authorities  (I  Chit.  PI., 
387,  388,  and  cases  there  cited),  and  by  our 
Statute,  as  very  different  from  the  single, 
double  or  treble  value  This  difference  between 
damages  and  the  value  of  goods  is  recognized 
by  sections  8,  9  and  11  of  the  Act  Concerning 
Distresses,  Rents  and  the  Renewal  of  Leases. 
(1  R.  L.,  436.) 

Mr.  Cowen,  in  reply,  said  that  the  words 
"without  the  leave  or  permission  of  the  owner 
or  owners  thereof"  could  not  be  considered  an 
exception,  within  the  meaning  of  the  authori- 
ties cited  upon  the  other  side.  The  only 
clauses  which  can  be  properly  considered  ex- 
ceptions, are  those  in  favor  of  actual  settlers 
upon  state's  land,  or,  in  the  case  of  common 
lands,  in  favor  of  those  who  may  have  ob- 
tained license  from  the  corporation  or  trust- 
ees. 

As  to  the  use  of  the  word  "damages,"  in 
lieu  of  "value  of  the  timber,"  in  thepostea,  the 
counts  upon  which  the  verdict  is  found,  re- 
fer expressly  to  the  Statute  which,  in  terms, 
contemplates  a  recovery  according  to  the  val- 
ue of  the  timber,  and  no  more,  in  the  form  of 
action  which  we  have  adopted.  The  court 
will  intend  that  the  jury  found,  for  damages, 
no  more  than  is  warranted  by  the  Statute  :  so 
that  the  use  of  the  word  "damages"  is  equiva- 
lent to  that  of  "value,"  &c. 

Curia.  It  appears  from  the  face  of  the 
counts  upon  which  the  verdict  was  rendered, 
that  this  cannot  be  one  of  the  cases  to  which 
any  of  the  exceptions  in  the  Statute  apply. 
These  are  confined  to  trespasses  on  the  lands 
of  the  State,  or  the  commons  of  some  city  or 
town.  The  action,  in  the  first  case,  must  be 
brought  in  the  name  of  the  overseers  of  the 
poor  ;  in  the  second,  in  the  name  of  the  Cor- 
poration of  the  city  or  trustees  of  the  town, 
&c. 

*As  to  the  other  objection,  the  2d  [*586 
and  3d  counts,  upon  which  the  verdict  was 
taken,  allege  no  other  trespass  than  the  cut- 
ting and  carrying  away  the  timber,  and  refer 
expressly  to  the  Statute.  It  was  not  compe- 
tent, therefore,  for  the  plaintiff  to  give  evi- 
dence of  any  other  trespass  or  damage  ;  and 
the  damages  assessed  by  the  jury  must  be  the 
single  value  of  the  timber,  and  that  only. 

Motion  granted. 


JACKSON,  ex  dem.  GORMAN,  n.  HOOKER. 

Practice — Examination  of  Witness  de  bene  esse 
— Affidavit  and  Order — Costs. 

Where  the  party  receiving  a  notice  of  examination 
under  this  Statute,  attends  accordingly,  but  no  one 
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comes  to  examine  on  the  other  side,  and,  conse- 
quently, no  examination  takes  place,  the  court  will 
not  order  the  costs  of  attendance  to  be  paid,  on  mo- 
tion. 

The  Statute  makes  no  provision  for  the  costs. 

And  if  allowable  by  the  general  provisions  of  the 
Act  Regulating'  Fees,  they  are  properly  taxable  in 
the  final  bill. 

ONONDAGA  County,  ss.  J.  M.  Hooker,  of 
the  town  of  T. ,  in  the  County  of  Cortland, 
the  defendant,  in  the  above  entitled  suit,  be- 
ing duly  sworn,  deposeth  and  saith,  that  the 
said  cause  affects  the  title  of  lot  No.  94,  in  the 
township  of  Fabius.  now  town  of  Truxton,  in 
the  County  of  Cortland;  and  that  this  deponent 
is  the  defendant  in  the  said  suit,  and  interest- 
ed in  the  said  lands  ;  and  that  Elizabeth  Cos- 
ton,  of  the  town  of  Winfield,  in  the  County  of 
Herkimer,  in  this  State,  widow,  is  a  material 
witness,  and  necessary  in  the  defense  of  the 
said  suit,  as  this  deponent  is  advised  by  his 
counsel,  and  verily  believes  to  be  true. 

J.  M.  H. 

Sworn,  this  3d  day  of  Sept.,  1823,  ] 
before  me,  Nehemiah  H.  Earll,  First  I 
Judge  of  Onondaga  Common  Pleas,  f 
Counselor,  &c.  J 

The  above  defendant,  having  applied  to  me 
for  the  examination  of  Elizabeth  Coston,  of  the 
town  of  Winfield,  in  the  County  of  Herkimer, 
as  a  witness  on  his  behalf,  in  the  above  cause, 
according  to  the  Statute  to  Perpetuate  the  Tes- 
timony of  Witnesses  in  Certain  Cases,  and 
having  made  such  oath  as  is  required  by  the 
said  Statute,  let  notice,  therefore,  be  given  to 
the  above  plaintiff,  or  his  attorney,  that,  at 
the  house  of  J.  G. ,  in  the  town  of  Winfield,  in 
the  County  of  Herkimer,  on  the  19th  day  of 
Sept.  inst.,  at  10  o'clock  in  the  forenoon,  the 
said  Elizabeth  Coston  will  be  examined,  de  bene 
587*]  *esse,  before  Townsend  Ross,  one  of  the 
Judges  of  the  Court  of  Common  Pleas,  in  and 
for  the  County  of  Cortiand,  Counselor,  &c. 

Nehemiah  H.  Earll,  First  Judge  of 
Onondaga  Common  Pleas,  Counselor,  &c. 

Sir  :  Take  notice,  that,  in  pursuance  of  an 
order  this  day  made  by  the  Hon.  Nehemiah  H. 
Earll,  First  Judge  of  the  Court  of  Common 
Pleas,  in  and  for  the  County  of  Onondaga,  a 
Counselor  of  the  Supreme  Court,  &c.,  Eliza- 
beth Coston,  of  the  town  of  Winfield,  in  the 
County  of  Herkimer,  widow,  will,  on  the  19th 
day  of  Sept.  inst. ,  at  10  o'clock  in  the  forenoon, 
at  the  house  of  J.  G. ,  in  the  said  town  and  coun- 
ty, be  examined,  de  bene  esse.  as  a  witness  for 
the  above  defendant,  according  to  the  Statute 
to  Perpetuate  the  Testimony  of  Witnesses  in 
Certain  Cases,  before  the  Hon.  Townsend 
Ross,  one  of  the  Judges  of  the  Court  of  Com- 
mon Pleas,  in  and  for  the  County  of  Cortland, 
a  Counselor  of  the  Supreme  Court,  &c.  Dated 
Sept.  3,  1823. 

Yours,  &c., 

S.  FORMAN,  Defendant's  Atty. 

DAVID  WOODS,  Esq., 

Plaintiff's  Atty. 

Mr.  Woods  appeared  at  the  day  and  place 
mentioned  in  the  notice,  being  about  20  miles 
distant  from  his  residence,  but  no  one  attended 
on  the  part  of  the  defendant,  and  the  witness 
was  not  examined. 

Mr.  J.  A.  Spencer  now  moved  for  a  rule, 
that  the  defendant  pay  such  costs  as  the 


plaintiff  should  be  legally  or  equitably  enti- 
tled to,  for  such  attendance. 

Mr.  H.  B.  Davis,  contra,  said  that  no  costs 
being  allowed  by  the  Statute,  none  could  be 
taxed. 

Curia.  The  Statute  under  which  this  pro- 
ceeding took  place,  says  nothing  about  the 
costs.  The  plaintiff's  attorney  is  not.  therefore, 
entitled  to  any  compensation  for  his  services, 
unless  the  case  is  embraced  by  the  general  pro- 
vision *in  the  Act  regulating  fees  for  [*588 
"attendance  on  examining  a  witness  out  of 
court."  If  so,  the  item  is  properly  taxable  in 
the  final  bill. 

Motion  denied,  with  costs. 


PURANDO  v.  MOONEY. 

Practice — Amendment  of  Justice's  Return  to 
Certiorari. 

On  moving- to  amend  a  justice's  return  to  a  writ 
of  certiorari,  the  return  and  affidavit  upon  which 
the  writ  was  founded,  or  copies  thereof,  should  be 
produced. 

MR.  S.  A.  FOOT  moved  to  amend  a  justice'* 
return  to  a  writ  of  certiorari. 
Mr.  Lovett,  contra,  objected  that  neither  the 
return  and  affidavit  on  which  the  certiorari  was 
founded,  nor  copies  thereof,  were  produced. 

Curia.     The  motion  must,  for  that  reason,, 
be  denied. 
Motion  denied. 


HOBBY  v.  SMITH. 

Service  of  Papers  on  Attorney,  after  Appoint- 
ment as  Circuit  Judge,  Irregular. 

A  Circuit  Judge  cannot  practice  as  an  attorney. 

And  therefore  service  of  papers  upon  him,  in  a 
cause  wherein,  before  his  appointment,  he  was  at- 
torney, is  irregular. 

MR.  S.  H.  FOOT,  moved  for  a  judgment  as 
in  case  of  nonsuit. 

Mr.  J.  A.  Spencer,  contra,  objected  that 
notice  of  the  motion  had  been  served  on  the 
Hon.  William  Nelson,  formerly  attorney  in 
the  cause,  since  his  appointment  to  the  office 
of  Circuit  Judge.  He  cited  Given  v.  Driggs,  3- 
Cai.,  150. 

Mr.  Foot.  This  does  not  prevent  his  prac- 
ticing as  attorney. 

Curia.  It  was  held  otherwise  by  the  Court 
of  Errors,  at  their  last  Sept.  Term.  They  de- 
cided that  a  Circuit  Judge  could  not  act  as 
counsel  in  that  court. 

Motion  denied. 


*SILL  v.  TRUMBULL.        [*589 

Motion  to  Change  Venue — Costs. 

In  general,  costs  are  not  granted  upon  denying 
a  motion  to  change  the  venue. 

But  where  the  motion  is  denied,  because  the 
mover's  papers  are  defective,  costs  will  be  allowed. 

R.  J.  KOON  moved  to  change  the  venue, 
but  the  affidavit  for  the  motion  was  de- 
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fective,  in  not  stating  where  the  venue  was 
laid. 
Mr.  1.  Seelye,  contra. 

Curia.  The  motion  must  be  denied,  with 
costs.  In  general,  we  do  not  give  costs,  on 
denying  a  motion  to  change  the  venue.  But 
where  the  party  moves  on  defective  papers, 
and  for  that  reason  fails  in  his  application,  it 
is  reasonable  that  costs  should  be  allowed. 

Rule  accordingly. 


THE  PEOPLE,  ex  rel.   PALMER  [&   TOMP- 

KINS, 

V. 

VAIL,  TOMPKINS  AND  ALLEN,  Commis- 
sioners of  Highways  of  the  Town  of  New- 
castle, in  the  County  of  WESTCHESTER. 

Failure  of  Commissioners,  after  Laying  out 
Road,  to  Pile  Proceedings — Road  not  Opened 
— Mandamus  to  their  Successors — Practice. 

Where  Commissioners  had  laid  out  a  road  on  the 
application  of  twelve  freeholders,  but  neglected 
to  file  their  proceedings,  and  a  mandamus,  directed 
to  their  successors,  commanding:  them  to  open  it, 
by  mistake,  misflescribed  the  road  {  on  application 
for  a  rule  requiring:  the  defendants  to  furnish  the 
original  application,  and  that  the  mandamus  be 
amended  thereby,  it  appeared  that  the  papers  sought 
for  had  remained  in  the  hands  of  H.,  a  former  Com- 
missioner, and  was  beyond  the  control  of  the  de- 
fendants. Motion,  therefore,  denied  as  to  the 
defendants ; 

But  a  rule  was  made  upon  H.,  that  he  file  the 
paper  with  the  clerk  of  the  town,  &c.,  or  show 
cause  why  he  should  not  do  so. 

SEVERAL  years  ago,  the  Commissioners  of 
O  Highways  of  the  above  town  had  laid  out 
a  road,  on  the  application  of  twelve  freehold- 
ers, pursuant  to  the  16th  section  of  the  Act  to 
Regulate  Highways  (2  R.  L.,  275),  but  had 
omitted  to  record  it  in  the  town  clerk's  office, 
as  required  by  1st  section  of  the  Act  (Id.,  270), 
nor  had  the  road  been  opened.  An  alterna- 
tive mandamus,  returnable  at  the  last  May 
Term,  having  issued,  directed  to  the  defend 
ants,  commanding  them  to  proceed  and  open 
a  road  (describing  it),  they  returned  that  no 
such  road  as  the  one  described  in  the  writ  had 
been  laid  out.  The  original  application  to  lay 
59O*J  out  the  road  having  been  lost,  *the 
affidavits  of  the  mandamus  had  been  drawn 
up  from  recollection  ;  and  affidavits  were  now 
produced  (copies  whereof  had  been  served  on 
the  defendants,  with  notice  of  the  present  mo- 
tion), of  information  and  belief,  that  the 
defendants,  or  one  of  them,  had  the  applica- 
tion in  their  possession,  or  under  their  control; 
and  that  Vail,  one  of  the  defendants,  had  ad- 
mitted this.  The  affidavits  farther  went  to 
show  that,  probably,  the  mandamus  had  mis- 
described  the  road,  in  consequence  of  the 
relator's  not  having  had  the  use  of  the  proper 
papers  when  he  commenced  his  proceedings. 
The  defendants  made  oath  that  the  application 
of  the  twelve  freeholders  was  in  the  hands  of 
Nathaniel  Hyatt.  Esq.,  of  Newcastle,  and  be- 
yond their  control  ;  that  Hyatt  had  been  a 
Commissioner  in  1817.  They  admitted  that  a 
road  had  been  laid  out  in  pursuance  of  it,  and 
that  it  was  probably  the  same  to  which  the 
mandamus  had  intended  to  refer. 
COWEN  1. 


Mr.  8.  A.  Foot  moved  for  a  rule  requiring 
the  defendants  to  deliver  the  original  applica- 
tion to  one  of  the  relators  ;  and  that  the  man- 
damus be  so  amended  as  to  correspond  with 
the  description  therein. 

Mr.  Henry,  contra,  said  the  amendment 
moved  for  would  change  the  whole  ground  ; 
and  if  granted  at  all,  it  should  be  on  payment 
of  costs. 

Mr.  Foot,  in  reply.  This  is  the  first  time  we 
have  heard  that  the  paper  was  in  Hyatt's 
hands.  As  fair  and  correct  officers,  the  Com- 
missioners should  have  filed  their  proceedings. 
Their  omission  to  do  this  has  misled  us,  and 
we  ought  not  to  be  charged  with  costs. 

Curia.  The  defendants  make  affidavit  that 
the  paper  is  in  Hyatt's  hands,  and  beyond  their 
control. 

We.  therefore,  deny  the  motion,  as  to  them, 
without  costs:  but  we  direct  that  Hyatt  file  the 
application  with  the  town  clerk  of  Newcastle, 
or  show  cause  at  the  next  term  why  he  should 
not  do  so. 

Rule  accordingly. 

Cited  in— 6  Wend.,  637;  19  Wend.,  65  ;  25  How.  Pr., 
527;  19  Abb.  Pr.,  393;  1  Rob.,  665,  685;  37  N.  J.  L., 
171. 


*LYON,  ex  dem.  EDEN  ET  AL.,  [*591 

v. 

WILKES  ET  AL. 

Practice — Motion  for  Relaxation  of  Costs — Fees 
of  Surveyors,  as  Witnesses — Costs  of  Carrying 
Cause  down  for  Trial,  Cause  not  having  been 
Put  on  Calendar. 

The  court  will  not  hear  a  motion  to  retax  a  bill  of 
costs,  upon  a  point  not  made  before  the  taxing  of- 
ficer. 

Merely  objecting  before  him,  to  an  item  for  wit- 
nesses' fees,  on  the  ground  of  their  non-attend- 
ance according  to  the  charge,  is  not  a  sufficient 
ground  upon  which  to  move  for  a  relaxation  ; 

For  it  will  be  intended  that  due  proof  of  their  at- 
tendance was  made  before  him,  until  the  contrary 
appeared. 

Surveyors,  attending  as  witnesses,  are  entitled  to 
no  higher  compensation  than  ordinary  witnesses, 
except  in  causes  where  there  has  been  a  view. 

The  plaintiff,  on  succeeding,  is  entitled  to  have 
the  coats  of  carrying  down  the  cause  to  a  previous 
circuit  or  sittings,  taxed,  though  it  was  not  placed 
upon  the  calendar.  But  in  such  case,  the  fees  for 
placing  it  upon  the  calendar  cannot  be  taxed. 

IN  ejectment  and   verdict  for  the  plaintiff, 
the  costs  in  this  cause  and  ten  others,  on 
the  same  demise,  had  been  taxed  upon  notice. 
At  the  last  term  Mr.  D.  8.  Jones,  for  the  de- 
fendant, moved  for  a  relaxation ,  and  made  the 
following  objections,  among  others  : 

1.  That  witnesses'  fees  were  taxed,  without 
proof  of  their  attendance  on  the  trial. 

2.  That  the  fees  for  the  attendance  of  sur- 
veyors, as  witnesses,  were  taxed  at  $1.25  per 
day,  though  there  had  not  been  a  view. 

3.  As  to  one  of  the  causes,  though  noticed 
for  the  Apr.  sittings,  in  1820,  the  plaintiff  had 
not  placed  it  upon  the  general  calendar,  not- 
withstanding which  the  costs  of  carrying  it 
downhad-been  taxed. 

Messrs.  D.  Cady  and  A.  Burr,  contra,  took  a 
preliminary  objection,  that  it  did  not  appear 
from  Mr,  Jones'  papers,  that  these  objections 
had  been  made  before  the  taxing  officer  ;  that 
this  is  a  proceeding  in  nature  of  an  appeal, 
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and  the  court  will  not  notice  points  which  are 
made  here  for  the  first  time. 

The  court  being  of  this  opinion,  Jones,  by 
leave,  withdrew  his  papers,  and  renewed  the 
motion  at  a  subsequent  day  in  term,  upon  an 
affidavit  that  the  same  objections  had  been 
made  before  the  taxins:  officer ;  but  no  proof 
by  affidavit  was  offered^that  he  acted  without 
evidence  in  allowing  for  the  attendance  of 
witnesses  ;  on  the  contrary,  the  attorney  for 
the  plaintiff  made  oath  that  such  evidence  was 
produced,  though  he  did  not  state  what  it 
was. 

Messrs.  D.  Cody  and  A.  Burr,  contra. 

592*]  *  Curia.  The  mere  circumstance  that 
the  items  for  witnesses'  fees  were  objected  to  be- 
fore the  taxing  officer,  is  not  a  sufficient  ground 
of  moving  for  a  relaxation.  There  is  no  affida- 
vit here,  nor  was  there  any  before  the  taxing 
officer,  that  the  witnesses  did  not  attend,  as 
charged  in  the  bill.  In  the  absence  of  evidence 
to  the  contrary,  we  will  intend  that  he  had  due 
proof  of  their  attendance. 
1  The  charge  for  the  attendance  of  a  surveyor, 
at  $1.25  per  day,  is  inadmissible,  except  where 
a  view  is  had  in  the  cause.  In  all  other  cases  he 
stands  upon  the  footing  of  an  ordinary  wit- 
ness, and  this  item  must  be  reduced  accord- 


rhese  causes  were  all  noticed  and  carried 
down  for  trial .  The  omission  to  place  any  one 
of  them  upon  the  calendar,  is  no  cause  against 
taxing  the  costs  of  carrying  it  down.  The  de- 
fendants might  have  moved  to  enter  a  ne  re- 
cipiatur,  but  they  did  not  do  it,  and  the  plaint- 
iff had  a  right  to  hazard  this.  The  fees 
charged  for  putting  the  causes  on  the  calendar 
must,  however,  be  stricken  out . 

Rule  accordingly. 

Cited  in— 1  Wend.,  294  ;  2  Paige,  463 ;  2  Wood.  & 
M.f  71. 


LEMON  v.  THE  HEIRS   OF  JACOB 
STAATS. 

GRAHAM  v.  THE  SAME. 

VAN  RENSSELAER  e.  THE  SAME. 

DOUW  9.  THE  SAME. 

Preference  of  Judgments — Fractions  of  a  Day. 

Among  several  judgments,  that  in  which  the  rec- 
ord is  first  filed  takes  preference. 

And  to  determine  this,  the  court  will  inquire  into 
the  fractional  parts  of  a  day. 

And  so,  it  seems,  of  mortgages ;  i.  e.,  the  one  first 
registered  takes  preference. 

And  of  executions  against  goods,  the  one  first  de- 
livered binds  the  property. 

And  it  seems  that  in  all  these  cases,  the  court  will 
notice  the.  fractions  of  a  day. 

If  the  sheriff  levy  and  sell  the  goods  on  the  execu- 
tion last  delivered,  he  is  liable  to  the  plaintiff  in  the 
first. 

Citations— 11  Johns.,  230 :  2  Burr.,  950 ;  1  R.  L.,  501; 
8  Johns.,  347 :  1  R.  L.,  373,  sec.  2,  eh.  401,  seo.  6 ;  Com., 
35;  Ld.  Raym.,  251;  Salk.,  32. 

N  the  first  cause  there  was  a  judgment  for 
the  plaintiff  for  $472. 18,  in  the  second  for 
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$144.02,  in  the  third  for  $278.07,  and  in  the 
fourth  for  $645.80— all  docketed  in  the  clerk's 
office  of  this  court,  at  Albany,  Aug.  9,  1822 — 
the  first,  second  and  third,  eleven  minutes  be- 
fore 9  A.  M.  and  the  last  fifteen  minutes  before 
9  A.  M. 

*Oct.  2,  1823,  certain  premises,  being  [*593 
all  the  property  of  the  defendants,  were  sold 
on&fi.fa.  upon  each  of  the  judgments,  and 
bid  off  for  $1,400,  by  the  agent  of  the  plaint- 
iffs in  the  first  three  causes,  ihefi.  fa.  in  each 
of  which  was  issued  and  delivered  to  the  sher- 
iff Aug.  9,  1823,  at  7  A.  M.  on  the  same  day, 
and  before  the  fi.  fa.  in  the  last.  Executions 
in  all  the  causes  had  been  delayed  one  year, 
on  account  of  the  infancy  of  the  defendants, 
according  to  the  6th  section  of  the  Act  for  the 
Relief  of  Creditors  against  Heirs  and  Devisees 
(1  R.  L.,  318). 

Mr.  A.  Van  Vechten  now  moved  for  a  rule 
that  the  sheriff  pay  a  ratable  proportion  of  the 
moneys  levied  to  each  of  the  plaintiffs.  He 
said  the  court  takes  no  notice  of  the  fractions 
of  a  day,  nor  does  the  Statute  (sess.  36,  ch.  50, 
sec.  2),  require  the  hour  of  the  day  to  Denoted 
by  the  clerk.  But  if  it  does  require  this,  the 
time  must  be  within  regular  office  hours,  when 
alone'the  office  is  considered  open.  A  contrary 
rule  would  lead  to  unseemly  squabbling  among 
creditors.  In  Waterman  v.  Haskin,  11  Johns., 
230,  the  court  treat  judgments  filed  on  the  same 
day,as  simultaneous.  So  also  in  Adams  v.  Dyer, 
8  Johns.,  347.  In  these  cases,  the  court,  by 
very  strong  implication,  reject  fractions  of  a 
day. 

Mr.  S.  S.  Lush,  contra,  contended  that  the 
record  first  filed  should  take  preference.  In 
the  cases  cited,  the  priority  in  the  time  of  day 
was  in  doubt,  and  the  court,  therefore,  put  the 
judgments  upon  equal  footing.  It  is  evident, 
from  their  remarks,  that  they  would  have  con- 
sidered the  fractions  of  the  day,  had  the  proof 
plainly  established  a  priority.  Douw's  judg- 
ment, being  docketed  five  minutes  before  the 
others,  gives  him  preference.  The  court  will 
always  inquire  into  the  fractions  of  a  day, 
where  it  becomes  material  to  the  rights  of  the 
parties. 

Curia.  This  is  not  the  case  of  Waterman  v. 
Haskin,  and  Adams  v.  Dyer,  where  the  judg- 
ments were  docketed  at  the  same  time,  and  the 
preference  was  to  be  determined  by  the  greater 
vigilance  in  following  them  to  execution.  The 
Statute  (1  R.  L.,  501,  sec.  2)  speaks  of  the 
time,  not  the  day,  of  filing  the  record.  The 
*clerk  is  to  note  the  time.  The  Stat-  [*594 
ute  (Id.,  373,  sec.  2)  contains  a  similar  provis- 
ion in  relation  to  mortgages,  which  are  to  take 
preference  according  tothe  times  of  their  regis- 
try respectively.  So  of  an  execution  ;  it  shall 
not  bind  the  property  of  the  goods  of  any  per- 
son, «fec.,  but  from  the  time  when  it  is  deliv- 
ered to  the  officer.  (Id.,  401,  ch.  2,  sec.  6.) 
In  all  these  instances  the  Statute  considers  the 
time  at  which  the  act  is  done  as  the  material 
circumstance  to  fix  the  preference.  In  the 
cases  cited  the  clerk  had  not  noted  the  time  of 
day.  In  Adams  v.  Dyer  the  court  express  a 
doubt  whether  they  were  at  liberty  to  inquire 
into  the  fractional  parts  of  a  day,  in  order  to 
see  which  record  was  first  filed  ;  but  the  point 
did  not  arise  in  the  case,  nor  has  it  ever  been 
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decided.  Perhaps  the  Act  would  be  satisfied 
should  we  confine  our  attention  to  the  day  of 
filing  ;  but  we  think  it  more  proper  to  look  to 
the  precise  time,  if  we  are  not  forbidden  by 
any  rule  of  law  to  notice  the  fractions  of  a 
day  ;  and  so  far  from  this  being  forbidden,  it 
is  warranted  by  direct  authority.  In  Johnson 
v.  Smith,  2  Burr.,  950,  it  is  decided  that  the 
court  will  inquire  not  only  into  the  day  but  the 
hour  of  the  day,  when  this  becomes  important 
for  the  purposes  of  equity.  Liens  upon  land 
are  created,  and  take  effect  from  the  time  of 
filing  the  roll.  To  give  a  record,  filed  at  10 
o'clock,  the  same  effect  as  one  filed  at  9,  would 
be  to  take  away  a  right  vested  by  the  statute, 
which  we  think  refers  particularly  to  the  hour 
and  minute  of  filing.  The  precise  time  of  de- 
livering an  execution  to  the  sheriff ,  is  properly 
inquirable  into.  If  he  sells  under  the  younger 
execution,  at  the  expense  of  the  elder,  he  is 
liable.  (Com.,  35;  Ld.  Raym.,  251;  Salk., 
320.)  Formerly,  it  was  not  the  practice  of  the 
clerks  to  note  the  hour  of  filing  the  record,  but 
of  late  this  has  been  done,  and  we  believe  the 
same  thing  has  been  uniformly  done  at  the  sev- 
eral county  clerks'  offices,  in  the  registry  of 
mortgages.  We  are  satisfied  that  the  intention 
and  spirit  of  the  Statute  require  a  similar  pref- 
erence in  the  case  before  us.  Some  inconven- 
ience may  arise  from  the  offices  being  kept  at 
several  different  places  ;  but  the  court  will 
always  require  very  clear  proof  of  priority, 
595*]  before  they  will  give  a  *preference  to 
one  record  over  another,  which  is  filed  on  the 
same  day.  We  are  of  opinion  that  Douw's 
judgment  is  entitled  to  preference. 
Rule  accordingly. 

Cited  in— 21  Wend.,  677 ;  4  Den.,  244 ;  4  Edw.,  538 ; 
26  How.  Pr.,  184 ;  10  Abb.  Pr.,  96 ;  5  Bos..  528 ;  126 
Mass.,  525  ;  130  Mass.,  186. 


IN  THE  MATTER  OF  THE  PETITION  OF   J.  & 
E.  DEWINT. 

Improvement  of  Streets  in  New  York — Damages 
to  Unknown  Owners,  Paid  into  Clei'k's  Office — 
What  Must  be  Done  by  Claimants  to  Obtain 
Money. 

Where  the  Commissioners  of  Estimate  and  As- 
sessment in  the  City  of  N.  Y.,  assess  the  damages  of 
unknown  owners,  which  are  levied  and  paid  into 
the  clerk's  office  of  this  court,  according  to  the  184th 
section  of  the  Act  to  Reduce  the  Several  Laws  Re- 
lating Particularly  to  the  City  of  N.  Y.  into  One 
Act  (2  R.  L.,  418,  419).  in  order  to  entitle  the  persons 
claiming  to  be  owners,  to  move  to  have  the  moneys 
paid  over  to  them,  they  must  publish  notice  of  their 
application,  describing1  the  property  for  which  they 
claim  the  money,  for  six  weeks  in  one  of  the  daily 
papers  published  in  the  City  of  N.  Y.,  and  also  give 
a  like  notice  to  the  Corporation  of  the  City. 

IN  proceeding  to  enlarge  and  improve  Maid- 
en Lane,  in  the  City  of  N.  Y. ,  the  Com- 
missioners of  Estimate  and  Assessment  had  re- 
ported a  certain  piece  of  land  as  belonging  to 
unknown  owners,,  whose  damages  had  been 
assessed  at  $3,515,  and  paid  to  the  clerk  of  this 
court  in  that  City,  for  the  use  of  such  un- 
known owners,  pursuant  to  the  184th  section  of 
the  Act  to  Reduce  the  Several  Laws  Relating 
Particularly  to  the  City  of  N.  Y.  into  One 
Act  (2  R.  £.,  418-419).  "On  the  petition  of  J. 
&  E.  Dewiut,  setting  forth  the  proceedings  of 
Co  WEN  1. 


the  Corporation  in  this  matter,  and  that  they 
were  the  owners,  and  on  their  own  affidavit 
verifying  their  petition,  and  of  having  served 
copies  of  these  papers,  and  a  notice  of  their 
application,  on  the  Recorder,  in  the  absence 
of  the  Mayor  of  that  City. 

The  court  were  now  moved  for  a  rule  that 
the  clerk  pay  over  the  money  to  them. 

Curia.  In  this  case,  we  direct  the  appli- 
cants to  publish  in  one  of  the  daily  news- 
papers, printed  in  the  City  of  N.  Y.,  a  notice 
that  they  will  renew  their  motion  at  the  next 
term  of  this  court,  describing  therein  the  prop- 
erty mentioned  in  the  petition.  Let  them 
also  give  a  like  notice  to  the  Corporation  of 
the  City,  and  they  may  then  renew  their  mo- 
tion accordingly. 

Mule  accordingly. 

Several  of  the  like  applications  having  been 
made  in  the  course  of  the  term,  the  court 
adopted  the  general  rule  which  follows  : 

GENERAL  RULE. 

Nov.  12th,  1823. 

Ordered,  that,  in  all  cases,  where  the  Com- 
missioners of  Estimate  and  Assessment,  for 
any  improvements  in  the  City  *of  [*596 
N.  Y.,  have  returned,  in  their  assessment, 
property  belonging  to  owners  unknown,  and 
the  Corporation  have  paid  the  amount  of  said 
assessment  into  this  court,  the  persons  apply- 
ing therefor  shall,  for  six  weeks  successively, 
previous  to  the  application,  publish  in  one  of 
the  daily  newspapers,  printed  in  the  City  of 
N.  Y.,  a  notice  of  their  intended  application, 
describing  the  property  for  which  they  claim 
the  money,  and  also'  give  a  like  notice  to  the 
Corporation  of  said  City. 


JACKSON,  ex  dem.  CORNELIA  LIVINGSTON, 
ET  AL., 

V. 

THOMAS  EDWARDS. 

Practice — Plaintiff  in  Ejectment,  after  Trial 
Notice,  Stayed  till  Costs  of  Prior  Suits  are 
Paid — Application  for  Judgment,  as  in  Case 
of  Nonsuit. 

Where  the  plaintiff  in  ejectment,  having  noticed 
his  cause  for  trial,  is  then  stayed  by  rule  till  the 
costs  of  a  prior  suit  are  paid,  the  court  will  not,  in 
the  first  instance,  grant  a  judgment  as  in  case  of 
nonsuit,  for  not  proceeding  to  trial  upon  the  no- 
tice, but  will  order  that  unless  those  costs  are  paid 
within  a  given  time,  the  defendant  may  then  take 
his  judgment  as  in  case  of  nonsuit. 

AUG.  9th,  1823.  This  court  ordered  that 
all  the  proceedings  on  the  part  of  the 
plaintiff  stay  till  the  lessors  of  the  plaintiff 
should  pay  the  costs  in  a  suit  in  this  court, 
theretofore  brought  by  James  Jackson  against 
one  Christian  Brown,  for  the  same  premises. 
Before  obtaining  this  rule,  the  present  cause 
was  noticed  for  trial.  A  copy  of  the  rule  was 
served  on  the  plaintiff's  attorney  Sept.  1  last, 
and  the  plaintiff  has  not  paid  the  costs,  nor 
taken  any  farther  steps  in  the  cause  ;  nor  did 
he  countermand  the  notice  of  trial.  The  cause 
not  having  been  tried  pursuant  to  notice, 
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Mr.  I.  Seelye  now  moved  for  judgment  as  in 
case  of  nonsuit. 

Mr.  8.  A.  Foot,  contra.  The  defendant  first 
ties  our  hands,  by  a  rule  to  stay  proceedings, 
and  now  moves  for  judgment  as  in  case  of 
nonsuit  for  our  not  proceeding.  This  is  not 
the  proper  course.  He  should  have  moved 
that  we  pay  the  costs  within  a  given  time,  or 
be  non  prossed.  (Fleurot  v.  Durand,  14  Johns. , 
329.)  He  can  only  put  himself  upon  our  de- 
fault for  not  paying  costs,  which  he  has  not 
done,  and  is,  therefore,  entitled  to  no  rule 
upon  this  motion. 

Mr.  Seelye,  in  reply,  said  the  rule  was  to  stay 
the  proceedings  of  the  plaintiff,  not  the  de- 
fendant. That  the  lessors  of  the  plaintiff  had 
not  paid  the  costs  and  proceeded  in  the  cause, 
was  their  own  fault,  and  ought  not  to  prejudice 
the  defendant. 

597*]  *  Curia.  We  think  it  improper,  under 
the  circumstances  of  this  case,  to  grant  the 
rule  as  applied  for.  Here  was  a  rule  to  stay 
proceedings  till  the  costs  of  another  cause 
were  paid.  The  lessors  of  the  plaintiff  may 
elect  to  abandon  this  suit,  and  in  such  case 
cannot  be  compelled  to  pay  those  costs.  We 
accordingly  direct,  that  unless  the  lessors  of 
the  plaintiff  shall,  within  thirty  days  after 
service  of  this  rule,  pay  to  the  defendant  the 
costs  mentioned  in  the  rule  of  the  last  term, 
and  the  costs  of  this  motion,  judgment  of  non- 
suit be  entered. 
Rule  accordingly  .(a) 


WOOD  &  ACRES 

v. 

GIBSON,  Gentleman,  one  of  the  Attorneys  of 
this  Court. 

Suit  Against  Attorney  by  Bill  of  Privilege — 
Costs— Set-off. 

An  attorney  of  this  court,  though  sued  by  bill  of 
privilege,  in  term  time,  is  not  subject  to  costs,  un- 
less the  recovery  against  him  exceed  $50. 

But,  on  the  contrary,  he  shall  recover  costs  ; 

Which,  on  motion,  shall  be  set  off  against  the 
plaintiff's  damages. 

Resolved  in  an  action  of  assumpsit. 

Citations— 1  R.  L..  387 ;  13  Johns.,  465 ;  sess.  41,  ch. 
94,  sec.  1. 

THE  defendant  was  sued  by  bill  of  privilege 
(which  was  served  in  term  time  of  this 
Court,  and  while  it  was  sitting)  in  assumpsit, 
and  gave  a  cognovit  for  $42. 1 1 ;  and  now 

Mr.  8.  Stevens  moved  that  the  costs  of  the 
defendant,  to  be  taxed,  be  allowed  and  set  off, 
against  the  sum  confessed.  He  insisted  thai 
the  plaintiff  was  not  entitled  to,  but  bound  to 
pay  costs  to  the  defendant,  and  cited  Foster  v. 
Garnsey,  13  Johns.,  465. 

Mr.  P.  Gansevoort,  contra,  cited,  Walsh  v. 
Sackrider,  7  Johns.,  537.  He  said,  the  present 
suit,  having  been  commenced  during  the  sit- 
ting of  this  court,  the  defendant  could  not  be 
sued  otherwise  than  by  bill.  (Gilbert  v.  Vander- 
pod,  15  Johns.,  242;  1  R.  L.,  345,  sec.  8.)  In 
Foster  v.  Garnsey,  it  does  not  appear  when  the 
bill  was  served  ;  and  the  remark  of  the  court, 
that  the  plaintiff  ought  not  to  have  the  powei 

(a)  S.  C..  ante,  138. 
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of  charging  attorneys  with  costs,  by  electing 
to  sue  them  in  term  time,  is  extrajudicial. 

Mr.  Stevens,  in  reply,  said  that  Walsh  v. 
Sackrider  was  decided  while  the  general  privi- 
lege of  attorneys  existed.  They  *may  [*o98 
now  be  sued  in  a  justice's  court,  and  ought  to 
stand  on  the  same  footing  with  other  persons. 

Curia.  The  motion  must  be  granted.  By 
the  Twenty-five  Dollar  Act  (1  R.  L.,  387,  sec. 
1),  attorneys  may  be  sued  in  a  justice's  court  ; 
and  by  the  12th  section  of  the  Act  Concerning 
Counselors,  Attorneys  and  Solicitors  (Id.,  418), 
they  may  be  arrested  and  held  to  common  or 
special  bail,  as  ordinary  persons.  Both  these 
Acts  save  their  privilege  during  the  actual 
sitting  of  the  court  to  which  they  belong. 
They  were  considered  as  a  virtual  repeal  of 
the  law  subjecting  attorneys  to  costs,  upon 
recoveries  short  of  $50 ;  and  in  this  respect, 
as  placing  them  on  the  footing  of  other  indi- 
viduals. We  agree  with  the  remark  in  Foster 
v.  Garnsey,  "that  their  privilege  is  substan- 
tially taken  away  ;  and  being  put  on  the  same 
footing  with  other  persons  as  to  arrests,  they 
ought  to  stand  on  the  same  ground  in  regard 
to  costs  ;  that  it  ought  not  to  be  left  to  the 
option  of  a  plaintiff,  \o  make  an  attorney  pay 
the  costs  of  this  court,  by  electing  to  sue  him 
by  bill  in  term  time."  A  corresponding  pro- 
vision was  afterwards  inserted  in  the  Act  Ex- 
tending the  Jurisdiction  of  Justices  (sess.  41, 
ch.  94,  sec.  1).  The  exception  of  time,  during 
the  session  of  the  court,  is  no  objection.  It 
is  a  mere  suspension  of  the  right  to  sue  in  the 
ordinary  way,  during  term  time. 

Motion  granted. 


WRIGHT 

v. 

WRIGHT   AND    M'MILLAN,   Executors  of 
WRIGHT. 

Donatio  Causa  Mortis — Promissory  Note  of 
Donor — Stay  of  Proceedings,  for  Motion  for 
New  Trial. 

A  promissory  note,  executed  by  a  testator  in  his 
last  sickness,  and  delivered  to  the  payee,  without 
consideration,  but  in  expectation  of  dissolution, 
and  intended  as  a  gift,  is  valid  is  a  donatio  causa 
mortis; 

And  an  action  lies  thereon,  at  the  suit  of  the 
payee,  against  the  executors  of  the  maker. 

It  seems  that  on  appeal  from  the  refusal  of  a  Cir- 
cuit Judge  to  grant  an  order  for  staying  proceed- 
ings, with  a  view  to  a  motion  for  a  new  trial,  it  is 
enough  that  the  party  make  out  a  doubtful  case.  - 

A  SSUMPSIT,  by  payee  against  executors  of 
-Q-  the  maker,  on  a  promissory  note  for  $500, 
dated  Sept.  15,  1821.  Plea,  the  general  issue. 
This  cause  was  tried  at  the  last  Franklin  Cir- 
cuit, Aug.  21,  1823,  before  the  Hon.  R.  H. 
Walworth.  Circuit  Judge.  The  defendants 
attempted  to  show  a  want  of  consideration  for 


NOTE.— Donatio  causa  mortis— Promissory  note  of 
donor— Of  third  party — Bank  hook. 

The  above  case  of  Wright  v.  Wright  is  not  an 
authority.  See  Craig  v.  Craig.,  3  Barb.,  ch.  76 ;  Ray- 
mond v.  Selick,  10  Conn.,  480 ;  Holley  v.  Adams.  16 
Vt.,  211 ;  Warren  v.  Durfee,  126  Mass.,  338 ;  Harris  v. 
Clark,  3  N.  Y.,  93;  Smith  v.  Kittridge,  21  Vt.,  338. 

The  promissory  note  of  a  third  party  may  be  the 

COWEK  1. 
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-599*1  the  note,  but  wholly  *failed  in  their 
proof,  and  a  verdict  was  found  for  the  plaintiff 
upon  proving  the  handwriting  of  the  testator. 

Soon  after  the  trial,  the  defendants  discov- 
ered, for  the  first  time,  that  John  Livingston 
had,  shortly  after  the  testator's  death,  heard 
the  plaintiff  declare  that  the  testator  had,  by 
his  will,  not  only  released  him  from  a  consid- 
erable debt,  but  that  he  had.  also,  made  a 
present  to  him  of  the  note  in  question.  The 
testator  made  and  published  his  will  in  Aug. , 
1821,  from  which  time  to  his  death  he  re- 
mained extremely  weak  and  unfit  to  transact 
business.  He  was  the  brother  of  the  plaintiff. 

Upon  affidavit  of  these  facts,  the  defendant 
.applied  to  Judge  Walworth  for  an  order  to 
stay  the  proceedings  in  the  cause  till  the  fur- 
ther order  of  this  court,  on  a  motion  for  a  new 
trial.  His  Honor  refused  the  order,  for  the 
following  reasons,  which  he  indorsed  upon 
the  papers  presented  : 

"I  cannot  direct  the  proceedings  stayed, 
because  I  am  satisfied,  from  what  appeared  at 
the  trial,  and  from  the  affidavit  of  Livingston, 
that  the  defense  is  not  a  meritorious  one.  The 
testator  intended  to  give  this  additional  sum 
to  the  plaintiff,  and  executed  the  note  for  that 
purpose,  and  left  ample  property  to  pay  it ; 
;and  the  defendants,  one  of  whom  is  a  residu- 
ary legatee,  seek  to  get  rid  of  it  on  a  technical 
objection.  Having  had  one  opportunity  to  do 
this,  they  are  not  entitled  to  the  favor  of  the 
•court." 

An  appeal  from  the  decision  of  Judge  Wal- 
worth was  made  to  this  court ;  and  Mr.  S.  A. 
Foot,  for  the  defendant,  cited  Fink  v.  Cox,  18 
Johns.,  145. 

Mr.  J.  Parklmrst,  contra. 

Curia.  It  is  clearly  inferable,  from  the 
facts,  as  presented,  that  the  note ,was  a donatio 
•c-ausa  mortis ;  and  the  case  is,  in  this  respect, 
distinguishable  from  the  one  cited.  The  tes- 
tator made  his  will  in  his  last  sickness,  and 
.gave  the  note  to  his  brother,  without  consider- 
ation, to  be  sure,  but  in  expectation  of  disso- 
lution. The  only  question  which  can  arise 
is,  whether  a  promissory  note  is  the  subject  of 
&  donatio  causa  mortis  ;  for  there  is  always  a 
tacit  condition  annexed  to  these  gifts,  that  the 
•donor  die.  To  constitute  a  valid  donatio  causa 
mortis,  there  must  be  a  delivery  of  chattels. 
<»OO*]  *How  is  it  as  to  choses  in  action  ? 
There  »re  some  conflicting  authorities  upon 
the  question,  whether  a  mere  equitable  inter- 
est can  be  transferred  in  this  manner,  as  where 
the  donor  delivers  a  bond  paj'able  to  himself  ; 
and  the  doubt  arises  from  its  being  actionable 
in  the  name  of  the  donor  only.  But  the  inter- 
est in  a  promissory  note  passes  by  mere  tradi- 
tion. There  is  no  pretense  in  this  case  that 
the  note  was  not  delivered.  It  takes  effect 
independent  of  consideration. 

Mr.  Foot  mentioned  to  the  court  that  he 


thought  this  a  question  of  probable  cause, 
merely  ;  and  submitted,  whether  they  would 
not  grant  a  rule  to  stay  proceedings,  with  a 
view  to  have  the  questions  involved  in  the 
case  more  fully  examined  than  they  could  be 
upon  this  motion. 

WOODWOHTH,  J.  We  think  the  case,  as 
made,  is  against  you. 

SAVAGE,  C  h.  J.  We  entertain  no  doubt 
that  the  note  was  a  donatio  causa  mortis. 

Motion  denied. 

Overruled— 3  Barb.  Ch.,  118 ;  3N.  Y.,  Ill ;  2  Barb., 
100. 

Cited  in— 1  Paige,  318 ;  52  N.  Y.,  373 ;  32  Barb.,  260 ; 
2  E.  D.  S.,  309 ;  2  Leg.  Obs.,  425 ;  4  Leg.  Obs.,  220;  129 
Mass.,  431. 


VANDER  ZEE  v.  VAN  DYCK. 

Action  for  Malicious  Prosecution — Change  of 
Venue. 

In  case  for  a  malicious  prosecution,  the  venue 
will  be  changed  to  the  county  where  the  cause  of 
action  arose,  without  regard  to  the  number  of  wit- 
nesses, unless  the  plaintiff  stipulate  to  give  material 
evidence  arising  in  the  county  where  he  has  laid  his 
venue. 

Citation— Ante,  196. 

CASE,  for  a  malicious  prosecution,  before  a 
justice  of  the  peace  of  the  County  of 
Greene  ;  but  the  venue  was  laid  in  the  County 
of  Albany. 

Mr.  Foot  moved  to  change  the  venue  from 
Albany  to  Greene. 

Mr.  P.  Oansevoort,  contra,  showed  on  the 
usual  affidavit,  that  the  plaintiff  had  a  greater 
number  of  material  witnesses  residing  in  Al- 
bany, than  the  defendant  had  sworn  to  on  his 
part,  as  residing  in  Greene. 

Mr.  Foot.  The  application  comes  within 
Duryee  v.  Orcott,  9  Johns.,  249,  and  the  plaint- 
iff cannot  retain  his  venue  unless  he  stipulate 
to  give  material  evidence  arising  in  Albany. 
The  action  is  for  a  tort,  and  within  the  mean- 
ing of  the  rule  laid  down  in  the  case  cited. 

*Curia.  The  motion  must  be  grant-  [*6O1 
ed,  unless  the  plaintiff  stipulate  to  give  ma- 
terial evidence  arising  in  the  Co.  of  Albany. 

Motion  granted.  ( Vide  Serially  v.  Wells,  ante, 
196.) 


MUMFORD  V.  STOCKER. 

Practice — Motion  for  Nonsuit — When  Made — 
Variance  in  Amount  Between  Declaration 
and  Ac  Etiam — Discharge  of  Bail — Amend- 
ment. 

The  defendant  has  no  right  to  move  for  judgment 
as  in  case  of  nonsuit,  till  all  the  pleadings  in  the 
cause  are  carried  to  an  issue. 


.subject  of  a  donatin  causa  mortis,  even  if  not  pay- 
able to  bearer,  or  indorsed  to  the  donee.  Grover  v. 
Grover,  24  Pick.,  261 ;  Brown  v.  Brown,  18  Conn., 
410 ;  Sessions  v.  Moseley,  4  Gush.,  87 ;  House  v. 
•Grant,  4  Lans.,  296 ;  Estate  of  Hermes,  1  Month  L. 
Bui.,  72. 

Delivery  of  a  savings  bank  book  with  appropriate 
words  of  gift,  held  to  constitute  a  valid  donatio 
•causa  mortis.  Vandermark  v.  Vandermark,  55  How, 
Pr.,  408 ;  Pierce  v.  Boston  &c.  Bank,  129  Mass..  425 ; 
Tillingham  v.  Wheaton,  8  B.  I.,  536.  See  Speedy  v. 

•Co  WEN  1. 


Roach,  124  Mass..  472 :  Fiero  v.  Fiero,  5  T.  &  C.,  151  ; 
Cornell  v.  Cornell,  12  Hun,  312. 

Whether  the  delivery  must  be  unconditional,  see 
Hassell  v.  Basket,  8  Biss.,  C.  Ct.,  303 ;  Walter  v.  Ford, 
74  Mo.,  195;  Grymes  v.  Hone,  49  N.  Y.,  17. 

The  requisites  of  a  gift  causa  mortis  are :  1.  It  must 
be  made  with  a  view  of  the  donor's  death  from 
present  illness  or  from  external  and  apprehended 
peril.  2.  The  donor  must  die  of  that  ailment  or 
peril.  3.  There  must  be  delivery.  Grymes  v.  Hone, 
49  N.  Y.,  17. 
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The  defendant  cannot  move  to  set  aside  the  pro- 
ceedings for  variance  between  the  amount  in  the 
ac  etiam  and  the  declaration ; 

Especially,  after  he  has  pleaded  to  the  declaration 
thus  varying:  from  the  oc  etiam,  though  it  be  after- 
wards amended,  and  the  same  objection  exist 
against  the  amended  declaration. 

Whether  special  bail  may  move  to  be  discharged 
on  this  ground,  and  if  so,  at  what  stage  of  the  cause. 
Quaere. 

Whether,  under  such  a  rule,  the  plaintiff  may 
amend  by  adding  a  new  count.  Quaere. 

Form  of  rule  tor  a  default,  for  want  of  a  plea. 

It  seems  that  special  bail  are  liable  only  to  the 
amount  in  the  ac  etiam. 

Form  of  the  rule  to  amend  a  declaration  under 
the  8th  general  rule  of  Apr.  Term,  1796. 

This  need  not  specify  the  particulars  in  which  the 
amendment  is  to  be  made : 

But  may  be  general,  that  the  plaintiff  have  leave 
to  amend  the  declaration  on  file,  without  saying 
how. 

Citations-Tidd.,  235;  Doug.,  330 ;  8  T.  K.,  28-9 ;  1 
East,  90;  5  T.  R.,  402;  Lofft.,  545;  Stat,  5,  Geo.  II., 
Reg.,  2. 

THE  cap.  ad.  resp.  was  returnable  at  Aug. 
Terra,  1822,  and  the  defendant  holden  to 
bail  for  the  amount  of  the  ac  etiam,  which  was 
$674.44,  and  special  bail  was  put  in  accord- 
ingly. A  declaration  was  filed,  a  rule  to  plead 
entered,  and  a  copy,  with  notice  of  the  rule, 
served  on  the  defendant's  attorney,  Apr.  24, 
1823.  The  declaration  contained  one  count  in 
debt,  for  $774.44,  on  a  judgment  of  this  court ; 
and  another  count,  in  debt  for  $100  for  work 
and  labor.  May  28,  the  plaintiff  filed  an 
amended  declaration,  and  entered  the  usual 
rule  to  plead,  but  no  rule  had  been  entered 
allowing  the  amendment.  This  amended 
declaration  was  served  on  the  defendant's 
attorney,  with  notice  of  the  rule,  May  30, 
1823.  The  amendment  was  by  changing  the 
first  count  into  one  for  $674.44  debt,  and 
$23.65  costs,  on  a  judgment  in  the  Seneca  C. 
P.;  and  the  second  count  into  one  for  $76.35, 
for  work  and  labor,  &c.  The  defendant  dis- 
regarded the  amended  declaration,  and  pleaded 
to  the  first  declaration,  payment  and  satisfac- 
tion to  the  first  count,  and  nil  debet  and  the 
Statute  of  Limitations  to  the  other.  These 
pleas  were  served  upon  the  plaintiff's  attor- 
ney June  21,  1823.  July  5,  thereafter,  the 
plaintiff  entered  the  following  rule  : 
6O2*]  *  "  On  motion  of  Mr.  Foot,  plaint- 
iff's attorney,  ordered  that  the  plaintiff  have 
leave  to  amend  the  declaration  filed  in  this 
suit." 

An  amended  declaration,  the  same  as  the 
second  above  mentioned,  except  that  the  first 
count  was  for  $670.65,  instead  of  $674.65,  was 
then  filed,  the  rule  to  plead  entered,  and  notice, 
with  a  copy  of  the  declaration  thus  amended, 
served  on  the  defendant's  attorney,  July  10. 
Of  this  he  took  no  notice,  and  a  default  for 
want  of  a  plea  was  entered  Aug.  7,  following, 
thus  : 

"  On  filing  affidavit,  and  on  motion  of  Mr. 
Foot,  attorney  for  plaintiff,  ordered,  that  the 
default  of  the  defendant  for  want  of  a  plea  to 
the  amended  declaration  be  entered." 

There  was  no  default  entered  upon  the  rule 
to  reply. 

On  an  affidavit  of  the  above  facts,  and  of  a 
meritorious  defense,  it  was  moved  to  set  aside 
the  default,  &c.,  for  irregularity  ;  and  for 
judgment  as  in  case  of  nonsuit,  because  the 
plaintiff  had  not  proceeded  to  trial  according 
to  the  course  and  practice  of  the  court. 
€32 


Mr.  J.  S.  Tallmadge  for  the  defendant. 
Mr.  L.  C.  Foot,  for  the  plaintiff. 

Curia.  It  is  a  sufficient  answer  to  the  mo- 
tion for  judgment  as  in  case  of  nonsuit,  that 
no  issue  appears  to  have  been  taken  on  the- 
special  pleas. 

In  support  of  the  motion  to  set  aside  the 
default  for  want  of  a  plea,  it  is  insisted  that 
the  debt  in  the  declaration  varies  in  amount 
from  the  ac  etiam,  but  we  cannot  listen  to  such 
an  objection  from  the  defendant  at  any  stage- 
of  the  proceedings.  It  is  very  doubtful 
whether  even  the  bail  would  be  heard  on  their 
motion  to  be  discharged  for  the  variance. 
They  could  suffer  no  injury,  as  they  would 
probably  not  be  liable  beyond  the  sum  in  the 
ac  etiam.  (Vide  Tidd,  235,  R.  E.,  5  Geo.  II., 
Reg.,  2,  Lofft,  545  ;  Doug.,  330  ;  8  T.  R.,  2S-9;. 
1  East,  90.)  We  have  examined  the  case  in 
Term  Reports  (Turing  v.  Jones.  5  T.  R.,  402) 
to  which  the  counsel  referred  us,  and  it  is  clear 
against  the  objection,  as  coming  from  the  de- 
fendant ;  and  it  is  enough  that  the  bail  do  not 
move. 

*The  defendant's  attorney  was  right  [*(iO3 
in  disregarding  the  second  declaration,  for  no- 
rule  to  amend  had  been  entered.  He  pleaded 
several  pleas  to  the  first  declaration,  some  of 
them  special ;  and  before  any  default  for  not 
replying  was  entered,  the  plaintiff's  attorney 
took  his  rule  to  amend,  and  filed  and  served  a 
third  declaration,  with  notice  of  the  rule  to- 
plead,  upon  which  the  default  was  taken,  the- 
defendant's  attorney  relying  upon  this  also  as 
irregular.  It  is  supposed  to  be  so,  upon  two- 
grounds — one  because  the  rule  did  not  specify 
the  particulars  in  which  the  amendment  was 
allowed  ;  the  other,  that  a  new  count  was 
added  to  the  declaration.  The  8th  rule  of  the 
Apr.  Term,  1796,  provides  that  the  plaintiff 
may,  at  any  time  before  the  default  for  not 
replying  shall  be  entered,  if  the  plea  shall  be  a 
special  plea,  amend  the  declaration.  This  is 
of  course,  and  without  costs.  The  second 
declaration  did  not  stand  in  the  way.  It  was 
irregular,  and  properly  treated  as  a  nullity  by 
both  parties.  No  default  for  not  replying  was 
entered,  and  the  plaintiff  was  in  season  with 
his  rule.  We  do  not  think  it  necessary  that 
this  rule  should  specify  the  proposed  amend- 
ments. He  may  amend  his  declaration  in 
whole  or  in  part,  as  he  chooses.  It  is  dis- 
tinguishable from  a  special  application  to- 
amend,  where  the  motion  may  be  successfully 
opposed,  or  various  terms  imposed  according 
to  circumstances,  and  the  nature  of  the  amend- 
ment sought.  The  third  declaration  was  served 
within  20  days  after  the  pleas  received,  and 
before  the  default  for  not  replying  was  entered, 
so  that  the  amendment  was  in  time,  either 
within  the  8th  or  9th  rules  of  Apr.  Term,  1796; 
that  is  to  say,  whether  the  defendant  had 
pleaded  special  pleas  or  the  general  issue. 

It  is  not  necessary  to  say  whether  the  phiint- 
iff  may  or  may  not  add  a  new  count  by  way  of 
amendment,  for  he  has  not  attempted  this.  He 
has  merely  altered  his  first  count.  The  default 
is  regular  ;  but  as  there  is  an  affidavit  of  mer- 
its, we  set  it  aside  on  payment  of  costs. 

Rule  accordingly. 

Cited  in— 20  Wend.,  20 ;  5  How.  Pr.,  304 ;  Co.  R.  N.. 
S.,  29. 
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STATE   OF   NEW    YORK, 


FEBRUARY  TERM,  1834,  IN  THE  FORTY-EIGHTH  YEAR  OF  OUR  INDEPENDENCE. 


<JO5*]    MACKSON,  ex  dem.  YOUNG 
and  DEVEREUX, 

v. 
CAMP. 

Adverse  Possession  —  Claim  under  Title  —  Validity 
of  Title,  Immaterial  —  Constructive  Possession 

—  Written  Title,  Necessary  —  Contract  for  Deed 

—  Possession  under,  not  Adverse  until  wften  — 
Deed  Extinguishes  Prior   Contract  —  Descrip- 
tion. 

To  constitute  an  adverse  possession  of  land,  an 
entry  under  claim  of  title  is,  in  general,  sufficient  ; 
and  it  is  not  material  whether  the  title  prove  to  be 
valid  or  not  : 

But  if  the  claim  is  not  founded  on  a  deed  of  con- 
veyance, or  a  writing,  the  possession  is  limited  to 
actual  occupancy  and  substantial  inclosure,  which 
must  be  definite  and  notorious. 

To  support  a  constructive  possession  beyond  these, 
grounded  on  an  actual  occupation  of  part  only,  it  is 
essential  that  the  writing1  relied  on  as  evidence  of 
title,  should  include  the  land  not  occupied. 

Where  one  makes  a  contract  to  have  a  deed,though 
he  enter  into  possession  of  the  land  described  by  it, 
he  is  not  in  a  situation  to  hold  adversely,  until  the  | 
condition  upon  which  he  contracts  to  have  his  deed 
is  fulfilled  : 

For  such  a  possession  is  not  hostile  in  its  inception. 

To  bar  a  right  of  entry,  a  possession  must  not  only 
be  hostile  in  its  inception,  but  must  continue  so  for 
20  years. 

Where  one  contracts  for  a  deed,  which  is  after- 
wards executed,  this  extinguishes  all  claim  under 
the  contract,  even  though  the  deed  vary  from  the 
contract.  The  contract  becomes  a  nullity  ; 

And  accordingly,  the  extent  of  the  adverse  pos- 
session can  no  longer  be  determined  by  the  contract, 
but  must  be  determined  by  the  deed. 

It  is  a  general  rule  in  the  lines  of  description,  con- 
tained in  a  deed  of  conveyance,  that  what  is  most 
material  and  certain  shall  control  that  which  is  less 
so.  Thus,  a  river,  a  known  stream,  a  spring,  or  even 
a  marked  tree  shall  control  both  course  and  dis- 
tance. 


Adverse  possession  —  What  constitutes  in 
general.  See  Brandt  v.  Ogden,  1  Johns.,  156,  note. 

Constructive  possession  under  paper  title.  See  Jack- 
son v.  Woodruff,  ante,  276,  note. 

Possession  commencing  under  contract  for  pur- 
chase. See  Jackson  v.  Johnson,  5  Cow.,  74  ;  Jackson 
v.  Bard,  4  Johns.,  230  ;  Briggs  v.  Prosser,  14  Wend., 
227  :  Borst  v.  Boyd,  3  Sand.  Ch.,  501  ;  Ripley  v.  Yale, 
19  Vt.,  156. 

Contract  merged  in  deed.  Cannaday  v.  Stiger,  35 
Super.  Ct.,  423;  55  N.  Y.,  452. 

Co  WEN  1. 


Citations— Act,  Feb.  25, 1789 ;  2  Johns.,  230 :  1  Cow., 
276;  6  Johns.,  46;  4  Johns.,  230;  1  Johns.,  156;  10- 
Johns.,  297 ;  7  Wheat.,  10:  6  Wheat.,  582. 

TTIJECTMENT,  for  part  of  Lot  No.  63,  in 
J-J  the  20th  township,  in  Sangerfield,  in  the 
Co.  of  Oneida  ;  tried  before  His  Honor,  the 
late  Mr.  Justice  Platt,  at  the  Oneida  Circuit, 
Nov.  19,  1821. 

It  was  admitted  on  the  trial  that  the  lessors 
of  the  plaintiff  owned  a  part  of  lot  No.  63,and 
that  the  defendant  owned  a  part  of  lot  No.  62, 
in  the  20th  township.  The  lands  of  the  respect- 
ive parties  adjoined  each  other  upon  a  line 
running  east  and  west,  separating  lot  63  from 
62.  *f  he  lessors  of  the  plaintiff  con-  [*6O6 
tended,  on  the  trial,  that  the  defendant  had 
wrongfully  extended  his  possession  over  1hi& 
line  upon  the  land  of  the  lessors  in  lot  63.  The 
defendant,  1st.  denied  this  ;  and  insisted,  2d, 
that  if  he  had  so  encroached,  his  possession 
having  been  adverse  for  more  that  20  years, 
barred  the  plaintiff's  action. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  upon  a  case. 

For  the  purpose  of  enabling  the  court  to  de- 
termine the  extent  and  nature  of  the  adverse 
possession,  and  to  settle  the  location,  a  map- 
was  made  a  part  of  the  case.  The  principal 
boundaries  of  the  premises  immediately  in 
question,  were  donated  by  letters  placed  upon 
this  map,  and  lots  54,  55.  62  and  63,  adjoining 
each  other,  were  laid  down  and  subdivided.so- 
as  to  exhibit  the  position  of  the  premises  in 
relation  to  other  parts  of  the  tract.  This  map 
was  referred  to  in  the  argument,  and  (as  will 
be  'seen)  in  the  opinion  of  the  court.  But 
though  the  map  be  material  in  reference  to  the 
interests  of  the  parties  immediately  concerned 
in  the  cause,  and  though  the  details  of  fact 
may  not  be  readily  comprehended  without  it ; 
yet  it  is  conceived  that  the  principles  of  law, 
as  laid  down  and  applied  by  the  court,  will  be 
sufficiently  understood  by  the  profession,  with- 
out seeing  the  Hues  upon  which  the  questions 
of  fact  depended.  The  evidence  contained  in 
the  case  was  voluminous,  and  need  not  be 
stated  at  length  ;  and  the  correct  abstract  given 
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by  the  judge,  who  delivered  the  opinion  of  the 
•court,  renders  a  summary  unnecessary  in  this 
place. 

The  cause  was  argued  at  the  last  May  Term, 
by  Mr.  H.  R.  Storrs,  for  the  plaintiff,  and  Mr. 
Talcott,  Atty-Gen.,  for  the  defendant. 

Mr.  Storrs,  for  the  plaintiff,  cited  Jackson  v. 
Harter,  14  Johns.,  226  ;  The  Same  v.  Waters, 
12  Johns.,  365  ;  Ricard  v.  Williams  7  Wh.,  59; 
1  Phil  Ev.,  187-8,  and  Pray  v.  Pierce,  7  Mass., 
-381. 

Mr.  Talcotl,  Atty-Gen.,  for  the  defendant, 
cited  Tomb  v.  Sherwood,  13  Johns.,  289  ;  Stuy- 
vesant  v.  Tompkins,  9  Johns.,  61.  And  now, 


*WOODWORTH,  J.,  delivered  the  opin- 
ion of  the  court  : 

The  outlines  of  township  No.  20,  and  lines 
to  divide  it  into  quarters,  were  run  by  the  Sur- 
veyor-General. The  lots,  though  laid  down 
on  the  map,  were  not  actually  surveyed,  the 
courses  only  being  marked  by  monuments  on 
the  quarter  lines.  John  Tayler  and  others 
became  proprietors  of  this  township.  Sanger 
and  Morgan,  in  1791,  were  agents  to  survey 
•out  and  sell.  They  employed  one  Smith  to  sur- 
vey, according  to  the  Surveyor-General's  sur- 
vey or  map.  He  committed  so  many  mistakes 
that  no  return  was  made.  In  the  year  follow- 
ing, being  1792,  he  made  a  new  survey,  which 
was  acted  upon,  ever  after,  by  the  proprietors. 
The  controversy  in  this  cause  is  as  to  the  line 
between  lots  Nos.  62  and  63  —  the  defendant 
•claiming  to  hold  up.  to  the  old  line  as  the  north 
line  of  62,  and  the  plaintiff  to  the  new  line,  as 
the  south  line  of  63.  The  first  is  the  erroneous 
line  run  by  Smith—  the  other  is  the  correct 
line,  according  to  the  second  survey.  It  ap- 
peared that  on  the  7th  Oct.,  1791,  Dyer  and 
Peck  had  their  names  entered  in  Sanger's  book 
of  sales  for  lot  62.  On  the  7th  Apr.,  1792,  a 
payment  of  £20,  was  made  to  Sanger.  He  gave 
a  receipt,  which  specified  the  price  and  terms 
of  the  contract,  and  referred  to  the  Surveyor- 
general's  survey  and  map.  The  township  was 
not  divided  among  the  proprietors  until  after 
the  completion  of  the  second  survey. 

On  the  16th  Dec.,  1794,  John  Tayler  con- 
veyed lot  62  to  Dyer  and  one  Thompson.  The 
lot  is  described  as  bounded  on  the  north  by  63, 
on  the  west  by  55,  on  the  east  by  parts  of  69 
and  70,  and  on  the  south  by  61.  On  the  26th 
Mar.,  1796,  Dyer  executed  to  the  defendant  a 
bond,  conditioned  for  the  conveyance  of  a  part 
of  lot  62,  containing  90  acres,  described  as  be- 
ginning at  the  northwest  corner  of  the  lot.  On 
the  22d  Apr.,  1797,  Dyer  gave  the  defendant 
a  deed,  described  as  in  the  bond,  except  as  to 
the  place  of  beginning,  which  is  in  the  follow- 
ing words  :  "beginning  at  the  northwest  cor- 
ner of  said  lot,  at  a  stake  and  stones,  and 
the  northwest  corner  of  the  improvements 
on  said  lot."  The  stake  and  stones  were 
set  by  Smith,  at  this  place,  in  his  first 
survey.  He  ascertained  the  corner  by  run- 
ning a  line  from  the  Surveyor-General's 
OO8*]  stake  (set  for  the  southwest  corner  *of 
54,  and  the  northwest  corner  of  55),  on 
the  quarter  line,  to  the  stake  and  stones  put 
up  for  the  northwest  corner  of  62.  The  old 
line,  so  called,  between  62  and  63,  corresponds 
with  the  Surveyor-General's  stake  on  the  quar- 
ter line.  Smith  ran  according  to  the  Surveyor  - 
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General's  stakes  or  monuments,  but  could  not 
make  some  of  his  lines  meet  and  close.  In  his 
second  survey  he  departed  in  some  instances 
from  the  stakes,  from  regard  to  distances.  In 
Mar.  or  Apr.,  1792,  Dyer  commenced  an  im- 
provement at  the  northwest  corner,  as  fixed  by 
Smith ;  it  contains  8  acres,  2  rods  and  15 
perches.  The  residue  of  the  land  in  dispute, 
and  lying  east,  is  woodland.  In  running  the 
north  and  south  lines  of  the  lots  in  1791,  Smith 
took  a  wrong  stake,  belonging  to  another  town- 
ship, as  a  place  of  beginning,  in  consequence 
of  which,  the  line  running  north  and  south  as 
the  division  line  between  lots  54  and  63,  and 
55  and  62,  is  35  rods  too  far  west.  About  20 
years  ago,  all  that  part  of  54,  which  lies  be- 
tween the  first  line  run  north  and  south  and 
the  second,  were  conveyed  to  Benjamin 
Knowlton,  under  whom  the  plaintiff  claims. 
Samuel  Stevens,  who  owns  a  part  of  62  next 
east  of  the  defendant,  claims  only  to'  the  new 
line  north,  and  R.  Patrick,  still  farther  east, 
holds  in  like  manner.  Burch,  next  east  of  the 
plaintiff  in  63,  holds  down  to  the  new  line. 
They  considered  it  the  true  line. 

When  Dyer's  name  was  entered  in  the  agent's 
book,  for  lot  62,  no  description  of  the  lot  was 
given.  When  he  made  a  payment,  the  receipt 
referred  to  the  Surveyor-General's  survey  and 
map.  By  the  Act  of  25th  Feb.,  1789  (2d  vol. 
Greenl.  ed.,  265),  the  Surveyor-General  was 
directed  to  erect  a  mark  or  monument  at  the 
ends  of  the  outlines  of  the  township,  and  at 
the  termination  of  every  50  chains  between  the 
same,  where  local  circumstances  would  admit 
the  outlines  to  be  straight,  and  then  to  run  a 
line  parallel  to  any  of  the  straight  lines  of  the 
township,  and  another  line  at  right  angles  with 
such  parallel  line,  to  be  marked  in  like  manner, 
so  as  to  divide  the  township  into  four  equal 
parts. 

When  Smith  made  his  second  survey  in 
1792,  by  running  the  east  and  west  lines  ac- 
cording to  the  stakes,  they  did  not  meet ;  it 
became  therefore  impracticable  to  run  out  the 
lots  in  this  manner  ;  some  of  the  stakes  on  one 
line,  in  some  *instances,  would  be  more  [*GO9 
than  50  chains  apart.  On  the  other  line,  to 
which  the  line  dividing  the  lots  was  to  be  ex- 
tended, they  might  be  exactly  50  chains  from 
each  other,  and  thus  running  a  line  from  one 
stake,  would  not,  in  every  instance,  strike  the 
other.  In  the  second  survey,  where  the  lines 
would  not  meet  the  stakes,  he  regarded  dis- 
tance, thereby  making  the  lines  close. 

The  first  contract  with  Dyer,  undoubtedly, 
gave  him  as  the  north  line  of  62,  a  line  to  be 
run  east  from  the  Surveyor-General's  stake  on 
the  quarter  line.  His  first  improvement,  how- 
ever, was  not  on  lot  62.  If  the  north  line  is 
run  in  this  manner,  the  northwest  corner  would 
be  at  the  letter  B.  It  is  abundantly  proved 
that  the  north  and  south  line  running  from  the 
corner  at  A,  is  not  the  west  line  of  lot  62  and 
and  63,  but  is  35  rods  too  far  west — so  that,  as 
to  the  small  parcel  improved,  Dyer's  contract 
did  not  cover  it ;  but  the  deed  from  Dyer  to 
the  defendant  does  not  include  a  part  of  the 
improvement,  as  will  hereafter  be  shown.  The 
actual  occupancy,  for  more  than  20  years,  is 
sufficient,  thus  far,  to  defeat  the  plaintiff's  re- 
covery. Between  this  improvement  and  the 
line  from  B  to  C  (the  true  division  line  between 
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lots  54  and  63)  there  remains  a  small  parcel  of 
land  not  improved, 'of  which  the  defendant 
also  claims  to  be  in  possession ;  to  a  part  of 
this  he  does  not  make  out  a  good  adverse  pos- 
session, because  not  included  within  the  bounds 
•of  his  deed.  An  entry,  under  claim  of  title,  is 
generally  sufficient,  and  it  is  not  material 
whether  the  title  prove  to  be  valid  or  not.  If 
the  claim  of  title  is  not  founded  on  a  deed  or 
writing,  the  possession  is  limited  by  actual 
•occupancy,  and  substantial  inclosure,  definite 
and  notorious,  according  to  the  doctrine  laid 
•down  in  Jackson  v.  Schoonmaker,  2  Johns.,  230. 
If  the  claim  is  under  a  writing,  as  in  this  case, 
possession  and  improvement  of  part  of  a  lot 
will  give  a  valid  constructive  possession  of 
the  residue,  although  not  improved  ;  but  it  is 
•essential  to  support  such  constructive  posses- 
sion that  the  writing  relied  on  as  the  evidence 
of  title,  should  include  with  its  boundaries 
the  land  not  occupied  and  improved.  If  it  does 
not,  it  would  be  absurd  and  unjust  to  allow  a 
•6 1O*]  tenant  to  hold  ad  versely,land*on  which, 
by  his  own  showing,  he  is  merely  a  naked  pos- 
sessor. This  court  has  so  decided  in  Jackson 
v.  Woodruff,  ante,  276,  at  the  last  Aug.  Term. 
The  same  principle  was  decided  previously, 
and  referred  to  in  the  last  case.  Dyer's  con- 
tract does  not  include  this  parcel  lying  in  54  ; 
there  could  not  be  any  claim  of  title  under  it, 
to  that  extent. 

There  are,  however,  conclusive  objections 
against  any  claim  of  adverse  possession  under 
the  contract  made  with  Sanger.  That  agree- 
ment did  not  place  Dyer  in  a  situation  to  com- 
mence holding  adversely,  until  he  performed 
the  condition.  The  land  still  belonged  to  the 
proprietors  of  the  township.  Whether  he  ever 
would  perform  was  contingent.  There  is  no 
«vidence,  that  previous  to  the  deed  given  by 
Tayler  in  1794,  Dyer  pretended  he  had  a  title 
to  the  lands,  or  supposed  that  the  receipt  given 
in  1792,  conferred  any.  He  entered  on  the  lot, 
it  is  true,  but  it  was  necessarily  subject  to  the 
right  of  turning  him  off,  if  he  neglected  to 
make  full  payment.  The  possession,  therefore, 
when  taken,  had  not  the  characteristics  to  con- 
stitute it  adverse.  It  was  not  hostile  in  its 
inception.  On  the  non-performance,  Dyer 
would  become  liable  to  be  turned  out  as  a  tres- 
passer, and  responsible  in  that  character  for 
the  mesne  profits,  as  in  Smith  v.  Stewart,  6 
Johns.,  46  ;  so  also  in  Jackson  v.  Bard,  4 
Johns.,  230,  where  A  went  into  possession 
under  an  agreement  made  with  B.  to  pur- 
chase ;  afterwards  C  went  into  possession 
under  an  agreement  with  A,  for  the  purchase. 
Subsequent  to  the  entry  of  0,  A  took  a  deed 
from  B,  and  gave  a  mortgage.  It  was  held  this 
was  not  an  adverse  holding  ;  it  was  not  hostile 
to  B's  title. 

There  is  another  objection  against  setting  up 
any  adverse  possession  under  the  contract. 
Such  possession  must  not  only  be  hostile  in  its 
inception,  but  must  continue  so  for  twenty 

S;ars.  (Brandt v.  Ogden,  1  Johns.,  156.)  When 
yer  received  a  deed  for  lot  62,  the  contract 
became  merged.  If  the  boundaries  of  the  lot, 
as  contained  in  the  contract,  varied  from  the 
deed,  and  included  more  land,  by  accepting 
the  deed,  all  claim  under  the  contract  was 
abandoned.  Thus  in  Houghtaling  v.  Lewis,  10 
Johns.,  297,  it  was  held  that  a  deed  accepted 
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in  pursuance  of  articles  of  agreement,  is, 
*prima  facie,  evidence  of  the  execution  [*6 1 1 
of  the  whole  contract ;  that  the  rights  and 
remedies  under  it  are  determined,  and  the 
original  contract  becomes  null  and  void  ;  so 
that  if  the  quantity  of  land  conveyed,  fall 
short  of  that  agreed  to  be  conveyed,  no  action 
lies  upon  the  original  covenant.  Nothing  can 
be  more  reasonable  than  this  doctrine.  It  is  in 
point,  as  to  this  part  of  the  case,  and  confines 
both  the  title  and  possession  to  the  lot  as 
described  in  the  deed  from  Tayler.  The  right 
to  the  three  acres  rests  on  other  ground  already 
shown,  to  wit :  actual  occupancy.  The  de- 
scription of  the  lot  as  conveyed  by  Tayler, 
makes  the  new  line  the  northern  boundary. 
That  is  the  legal  construction  ;  for  it  ap- 
peared that  the  proprietors  divided  and  have 
uniformly  acted  upon  the  second  survey  ;  con- 
sequently, Tayler  received  the  lot  according  to 
that  survey.  It  would  be  contrary  to  the  acts 
and  intentions  of  the  parties,  and  not  required 
by  the  words  of  the  deed,  to  say  that  "  north 
by  lot  No.  63,"  did  not  intend  the  second  line 
run  by  Smith,  which  Sanger  testifies  was  the 
true  line.  There  is  no  reference  to  the  Sur- 
veyor-General's survey  in  this  deed.  If  the 
deed  of  Tayler  included  the  land  between  the 
old  and  new  line,  there  could  be  no  question  as 
to  the  possession  ;  for  the  real  title  would  be  in 
the  defendant ;  this  is  not  pretended — he  relies 
on  possession  only.  A  few  years  since,  the 
defendant  pointed  out  the  corner  of  lot  62,  of 
Salisbury,  which  is  at  letter  D,  on  the  map, 
and  corresponds  with  the  second  survey.  I 
think  I  have  clearly  shown  that  Dyer  could 
not  have  a  constructive  possession  between  the 
two  lines,  his  deed  not  including  the  land. 

It  remains  to  ascertain  the  extent  of  the 
defendant's  adverse  possession.  The  deed  from 
Dyer  to  the  defendant  is  dated  Apr.  22,  1797. 
The  description  given  as  the  northwest  corner 
of  the  lot,  I  admit,  is  on  the  old  line,  but 
within  the  bounds  of  lot  54.  This  was  color  of 
title  for  the  defendant,  and  sufficient  for  the 
commencement  of  a  good  adverse  possession  of 
the  land  comprised  within  its  boundaries,  but 
no  more.  Whatever  may  have  been  Dyer's 
title,  or  possessory  right,  he  professes  to  sell, 
and  the  defendant  to  buy,  no  more  than  ac- 
cording to  this  description.  The  deed  is  the 
only  evidence  *of  any  right  in  the  [*612 
defendant.  When  he  claimed  to  hold  to  the 
old  line,  it  was  under  title  derived  from  this 
conveyance.  If  Dyer  had  a  possessory  right 
remaining  in  him  under  the  contract,  he  does 
not  transfer  that  to  the  defendant,  and  without 
some  transfer,  the  defendant  could  not  succeed 
to  it.  But  it  is  evident  the  parties  acted  under 
different  views.  They  considered  the  deed  as 
ample  for  their  purpose.  The  question,  then, 
is  brought  to  this  :  how  must  the  northern 
boundary  in  the  deed  to  the  defendant  be  run  ? 
The  deed  says  "running  east  until  it  strikes 
the  west  line  of  William  F.  Stevens'  land." 
The  same  is  now  owned  by  R.  Patrick.  The 
line  of  Stevens  terminates  on  the  new  line,  for 
his  land  is  in  62,  and  it  has  already  been  dem- 
onstrated, that  the  new  line  is  the  true  north 
line  of  that  lot,  according  to  the  deed  of  Tay- 
ler. Patrick  derived  title  from  Dyer  under 
that  deed ;  the  true  line  of  W.  Patrick  is 
reduced  to  certainty,  and  to  that  the  defend- 
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ant's  deed  refers.  Patrick  testifies  that  William 
Stevens  had  always  informed  him  the  new  line 
was  the  true  one.  This  point  being  established, 
the  course  must  yield  to  the  object,  at  the  ter- 
mination of  the  line,  which  is  fixed  and  cer- 
tain. The  line  must  be  run  from  the  point  A, 
on  the  map,  to  the  northwest  corner  of  W. 
Stevens'  (now  R.  Patrick's)  land. 

The  general  principle  adopted  in  such  cases 
is,  that  what  is  most  material  and  most  cer- 
tain, shall  control  that  which  is  less  material 
and  less  certain.  Thus  a  river,  a  known  stream, 
a  spring,  or  even  a  marked  tree,  shall  control 
both  course  and  distance.  (Newsom  v.  Pryor,  7 
Wh.,  10.)  So,  also,  in  Preston  v.  Bowmar,  6 
Wh.,  582,  it  is  laid  down  as  an  universal  rule, 
that  course  and  distance  yield  to  natural  and 
ascertained  objects.  These  principles  decide 
how  these  lines  are  to  be  run.  An  east  line 
will  never  reach  the  object  given — it  must  be 
considerably  south  of  east.  It  must  be  a  direct 
line  from  A  to  the  line  of  W.  Stevens,  and 
consequently  leaves  a  portion  of  the  wood  land 
claimed  by  the  defendant  without  the  bounds 
of  his  deed.  To  that  part  he  cannot  establish 
an  adverse  possession,  while  the  land  is  not 
improved.  The  residue  lying  between  the  old 
and  new  line,  is  protected  by  an  adverse  pos- 
session of  more  than  twenty  years. 
613*]  *I  am  of  opinion  that  judgment  be 
entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Cited  in-5  Cow..  91,  373;  6  Cow.,  717;  7  Cow.,  725; 
5  Wend.,  147;  7  Wend.,  65;  8  Wend..  441;  15  Wend., 
180,  599;  54  N.  Y.,  388;  3  Barb.,  358;  12  Barb.,  356;  14 
Barb.,  455;  17  Barb.,  666;  6  Rob..  436;  17  Wis.,  635;  20 
Wis.,  432;  42  Wis.,  395;  44  Wis.,  122. 


JACKSON,  ex  dem.  JACOB  P.  WEIDMAN, 

0. 
HUBBLE. 

Quitclaim  Deed,  by  Party  in  Possession  without 
Title — Passe-s  Possessory  Title,  but  not  after  ac- 
quired Title — Effect  of  Warranty — Entry  by 
Grantee  on  Part  of  Land — Residue  Remain- 
ing in  Possession  of  Grantor — Grantee  may 
Maintain  Ejectment  against  Grantor — Agree- 
ment as  to  Division  Line — Occupation  under — 
Grantor,  in  Quitclaim,  Competent  Witness  for 
Grantee. 

If  one  in  possession  of  lands,  without  title,  con- 
vey them  by  quitclaim  deed,  this  passes  a  possessory 
title  and  nothing1  more: 

And  though  the  grantor  afterwards  acquire  the 
absolute  title,  it  shall  not  inure  to  the  benefit  of  the 
grantee; 

Otherwise,  had  the  deed  been  with  warranty. 

In  the  latter  case  it  would  operate  as  an  estoppel, 
for  avoiding  circuity  of  action. 

Where  one  in  possession  of  land  claiming  title, 
but  haying  no  other  right,  conveys  the  land  by 
quitclaim  deed;  and  the  grantee  enters  upon,  and 
improves  part,  claiming  title  according  to  his  deed, 
the  possession  of  the  residue  continuing  in  the 
grantor,  the  possession  of  the  grantor  is  the  posses- 
sion of  the  grantee;  and  the  latter  may  maintain 
ejectment  grounded  upon  such  a  possession 
against  the  grantor  or  any  one  who  is  in  by  subse- 
quent possession  without  title: 

For,  in  ejectment,  where  neither  party  has  title, 
the  one  showing  the  prior  possession  shall  recover, 
unless  the  last  possession  have  been  adverse  for 
twenty  years. 


NOTE.— Quitclaim  deed— Does  not  pass  after  ac- 
quired title.    See  Woodcock  v.  Bennet,  post  711. 


Where  A.  in  possession,  conveys  land  to  B,  the 
entry  of  B.  and  actual  possession  of  part,  is  a  valid 
possession  of  the  whole. 

Where  two  adjoining  owners  of  land  have  agreed 
on  a  division  line  between  them,  and  held  and  oc- 
cupied accordingly  for  twenty -nine  or  thirty  years, 
they  are  concluded,  and  the  lin<^  cannot  be  ques- 
tioned by  either  party,  though  it  be  not  according 
to  their  title. 

The  grantor  in  a  quitclaim  deed  is  a  competent 
witness  for  the  grantee,  in  ejectment  brought  by 
the  latter  for  the  land  conveyed. 

Citations— Co.  Litt.,  sees.  346,  265  b;  14  Johns.,  194. 

T7JECTMENT,  for  premises  situate  in  the 
J-J  town  of  Bern,  in  the  Co.  of  Albany,  tried 
at  the  Albany  Circuit,  in  Oct.,  1821,  before 
His  Honor,  Mr.  Justice  Woodworth,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  a  case,  of  which 
the  following  is  a  brief  abstract: 

Mar.  3,  1787,  Stephen  Van  Rensselaer  con- 
veyed to  Jacob  Weidman  a  farm  of  261  acres, 
including  the  premises  in  question.  Jacob 
Weidman  had  a  son,  Petrus,  who  was  intro- 
duced as  a  witness  for  the  plaintiff,  and  testi- 
fied that  Nov.  7,  1803,  he  (Petrus)  was  in  pos- 
session of  the  whole  farm,  claiming  it  as  his 
own.  On  that  day,  his  father  being  still  living 
(and  he  lived  several  years  afterwards),  Petrus 
conveyed  100  acres,  being  the  eastern  part  of 
this  farm,  by  deed  of  quitclaim  to  his  son,  J. 
P.  Weidman,  the  lessor  of  the  plaintiff.  Thi* 
100  acres  included  the  premises  in  question, 
which  is  a  strip  of  twenty-three  acres,  tying 
along  the  western  line  of  the  100  acres.  The 
lessor  of  the  plaintiff  took  actual  possession  of 
the  land  included  in  his  deed,  except  the 
twenty-three  acres.  Jacob  Weidman  died  in 
1806;  and  Feb.  13,  1810,  Petrus  Weidman 
conveyed  to  Paul  Weidman  and  the  defendant 
all  the  land  conveyed  *by  Van  Rens-  [*614: 
selaer  to  Jacob  Weidman,  excepting  100  acres, 
stated  in  the  deed  to  have  before  been  con- 
veyed by  Petrus  Weidman  to  Jacob  P.  Weid- 
man, directly  on  the  east  end  of  the  before 
described  premises.  The  lessor  of  the  plaint- 
iff never  had  actual  possession  of  the  twenty- 
three  acres.  Petrus  Weidman  swore  that  the 
deed  of  1803  was  executed  the  day  it  bore 
date;  and  that  he  inherited  the  261  acres  from 
his  father,  Jacob  Weidman. 

The  defendant's  counsel  then  read  in  evi- 
dence a  deed,  with  warranty  and  covenants  of 
seisin,  &c.,  from  Petrus  Weidman  to  the  lessor 
of  the  plaintiff,  dated  May  13,  1810,  purport- 
ing to  convey  100  acres  of  land,  the  descrip- 
tion of  which  included  the  lessor's  actual  pos- 
session only  under  his  first  deed,  excluding  the 
twenty-three  acres,  and  to  make  up  the  100 
acres,  extended  south  of  Foxen  Creek,  which 
intersected  the  original  farm;  and  this  last 
deed  covered  a  few  acres  before  conveyed  to 
the  defendant.  This  deed  was  given  pursuant 
to  a  survey  of  one  Barber,  made  at  the  joint 
request  of  'Petrus  Weidman  and  the  lessor  of 
the  plaintiff. 

Jacob  Weidman,  Jr.,  bought  the  land  on 
the  east,  and  Johannes  Vischer  on  the  north  of 
the  original  farm;  and  as  long  ago  as  twenty- 
nine  or  thirty  years,  the  eastern  and  northern 
boundary  of  the  100  acres  had  been  agreed 
upon,  designated  by  a  line  of  marked  trees, 
and  surveyed  by  one  Hun,  in  behalf  of  Petrus 
Weidman  and  Jacob  Weidman,  Jr.,  the  latter 
of  whom,  with  Vischer,  had  respectively  taken 
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•conveyances  and  held  according  to  the  survey, 
which  also  corresponded  with  the  actual  pos- 
session of  the  lessor  of  the  plaintiff.  Jacob  I. 
Weidman,  succeeded  to  the  possession  of 
Jacob  Weidman,  Jr.  The  adjoining  lands 
had  been  held  according  to  this  survey,  up  to 
the  time  of  the  trial,  though  the  description 
in  the  deed  from  Van  Rensselaer  extended  as 
to  part  of  the  division  line  agreed  upon  farther 
east  than  this  line.  The  premises  in  question 
had  again  been  surveyed  in  Dec.,  1815,  by  one 
Rosekrance,  according  to  the  old  line  of 
marked  trees.  This  map  was  produced  on  the 
trial,  and  also  made  a  part  of  the  case.  It 
gave  the  plaintiff  twenty-three  acres,  as  in- 
cluded in  the  deed  of  1803,  which  were  in  the 
defendant's  possession. 

6 15*J  *When  Petrus  Weidman  was  offered 
as  a  witness,  he  was  objected  to,  as  interested, 
having  entered  into  a  covenant  of  warranty  in 
the  deed  of  1810  ;  but  the  plaintiff's  counsel 
disavowing  an  intention  to  go  for  any  part  of 
the  land  covered  by  this  deed,  which  were  not 
included  in  the  deed  of  1803,  and  to  admit  the 
plaintiff  to  be  in  possession  of  all  the  land 
which  it  contained,  except  certain  land  lying 
on  the  south  side  of  the  creek,  and  east  of  the 
line  of  marked  trees,  the  judge  overruled  the 
objection. 

The  case,  of  which  conveyances  were«agreed 
to  be  made  apart,  was  drawn  up  by  the  attor- 
neys at  great  length.  Several  maps  were  also 
made  a  part  of  the  case  :  but  the  above  facts, 
connected  with  those  stated  in  the  opinion  of 
the  court,  are  all  which  are  deemed  material 
to  present  the  points  of  law  raised  by  the 
•counsel,  and  decided  by  the  court. 

The  cause  was  first  argued  in  Jan.  Term, 
1823,  by  Messrs.  J.  I.  Ostrander  and  S.  A.  Foal, 
for  the  plaintiff,  and  Messrs.  E.  Williams  and 
/.  Hamilton,  for  the  defendant ;  and  Mr  Foot 
and  Mr.  Williams  argued  again  before  the 
present  Bench,  at  the  last  May  Term. 

For  the  plaintiff  it  was  contended, 

1.  That  Petrus  Weidman  was  properly  ad- 
mitted as  a  witness. 

2.  That  the  100  acres  mentioned  in  the  deed 
•of  Nov.  7,  1803,  must  be  located  according  to 
the  boundaries  of  the  farm,  as  established  and 
held  by  Petrus  Weidman  at  the  time  of  the 
execution  of  that  deed. 

3.  That  the  deed  of  May  13,    1810,  is   in- 
operative and  void. 

4.  That  from  the  evidence  in  the  case,  the 
plaintiff  is  entitled  to  recover    twenty-three 
acres  of  land. 

For  the  defendant  it  was  insisted, 

1.  That  the  deed  of  Nov.  7,    1803,  is  in- 
operative and  void. 

2.  If  valid,  the   location  made  under  it  by 
the  lessor  of  the  plaintiff  is  erroneous. 

3.  The  lessor's  deed,    of  May  13,    1810,  is 
valid.     This  deed,  with  his  acts  in  taking  it, 
-and  in  locating  before  and  after  its  execution, 
<>16*]  and  in  claiming  under  it,  operate  as  *a 
surrender  of  the  first  deed,   or  as  an  estoppel 
Against  any  claim  under  it,  and  are  conclusive 
against  him. 

4.  Petrus    Weidman    was    improperly   ad- 
mitted as  a  witness. 

WOODWOKTH,  /.  On  the  7th  of  Nov. ,  1803. 
Petrus  Weidman,  for  the  consideration  of 
Co  WEN  1. 


$500,  bargained,  sold  and  quitclaimed  to  the 
lessor  of  the  plaintiff,  a  parcel  of  land  de- 
scribed in  such  manner  as  to  contain  100  acres. 
The  boundaries  are  sufficiently  definite  to 
admit  of  accurate  location.  By  the  map  of 
Rosekrance,  a  surveyor,  marked  B,  it  appears 
that  the  defendant  is  in  possession  of  twenty- 
three  acres,  included  in  the  deed. 

It  is  contended  that  this  conveyance  is  in- 
operative and  void.  On  the  3d  Mar.,  1787, 
Stephen  Van  Rensselaer,  the  common  source 
of  title,  conveyed  to  Jacob  Weidman,  the 
father  of  Petrus,  a  farm  comprising  the  prem- 
ises in  question.  Jacob  Weidman  died  14  or 
15  years  before  the  trial,  which  fixes  the  period 
of  his  death  about  the  year  1806.  There  is  no 
proof  that  he  ever  granted  or  released  any  part 
of  his  farm  to  Petrus.  The  only  evidence  we 
have  on  that  subject  is  derived  from  the  wit- 
ness, Petrus,  who  says,  that  at  the  iiinc  lie 
executed  the  deed  to  the  lessor  of  the  plaintiff 
he  was  the  owner  and  in  possession  of  the 
farm.  This  not  being  competent  evidence  of 
title,  and  the  plaintiff  having  produced  no 
other,  Jacob  Weidman  must  be  considered  as 
actually  seised  at  that  time,  and  Petrus  as 
having  possession  merely,  claiming  title.  If 
so,  what  passed  by  this  quitclaim  deed  ?  In 
Co.  Litt.,  sees.  346,  265  b,  it  is  laid  down  that 
no  right  passeth  by  the  release  but  the  right 
which  the  releasor  hath  at  the  time  of  the 
release  made,  as  if  the  son  release  to  the  dis- 
seisor  of  his  father,  all  the  right  which  he  hath 
or  may  have,  without  clause  of  warranty. 
After  the  death  of  his  father,  the  son  may 
enter  against  his  own  release,  because  he  had 
no  right  at  all  at  the  time  of  the  release  made, 
the  right  being  at  that  time,  in  the  father.  In 
the  case  of  M'Cracken  v.  Wright,  14  Johns, 
194,  this  doctrince  is  recognized.  The  con- 
veyance, in  that  case,  was  like  the  present — it 
granted,  bargained,  sold  and  quitclaimed  all 
the  *grantor's  bounty  lands  for  his  [*<»  1 7 
services  during  the  Revolutionary  War  ; 
but  at  the  time  he  had  no  title.  It  was  held 
that  no  title  not  then  in  esue  would  pass,  unless 
there  was  a  warranty  in  the  deed,  in  which 
case  it  would  operate  as  an  estoppel,  for 
avoiding  circuity  of  action.  The  deed  then 
conveyed  no  title  to  the  land.  It  transferred 
to  the  lessor  of  the  plaintiff  a  possessory  title 
only.  On  the  13th  Feb.,  1810,  Petrus  Weid- 
man conveyed  to  Paul  Weidman  and  the 
defendant,  all  the  land  described  in  the  deed 
of  Mar.  3,  1787,  from  Stephen  Van  Rensselaer, 
excepting  100  acres,  stated  to  have  been  deeded 
by  Petrus  Weidman  to  Jacob  P.  Weidman, 
directly  on  the  east  end  of  the  before  described 
premises.  At  this  date  Jacob  Weidman,  the 
original  grantee,  was  dead.  The  exception 
evidently  refers  to  the  deed  of  1803,  and  in- 
tended that  the  100  acres  should  be  located  ac- 
cording to  its  boundaries.  To  that  parcel  the 
defendant  acquired  no  right.  It  includes 
twenty-three  acres  of  land,  in  the  possession  of 
the  defendant.  This  fact  merely  cannot  avail 
the  plaintiff,  for  he  must  recover  by  the 
strength  of  his  own  title.  The  allegation  that 
Petrus  had  deeded  100  acres,  does  not  validate 
the  first  deed,  but  leaves  it  to  its  legal  opera- 
tion. It  is  referred  to  as  matter  of  descrip- 
tion, by  which  to  locate  the  100  acres  excepted. 

The  deed  of  13th  May,  1810,  can  have  no 
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effect  upon  the  present  controversy,  unless  it 
be  considered  as  a  surrender  of  all  the  right 
acquired  by  the  lessor  under  the  first  deed.  If 
that  is  abandoned,  by  accepting  the  second 
deed,  then  it  follows  that  the  plaintiff  cannot 
recover  in  this  action ;  for  although  the 
defendant  has  no  title  to  the  23  acres  sought 
to  be  recovered,  neither  has  the  plaintiff.  On 
this  principle,  Petrus  Weidman  has  both  the 
right  of  possession  and  title  to  the  twenty- 
three  acres.  But  the  second  deed  ought  not 
to  be  considered  as  a  surrender  of  the  first. 
As  far  as  it  extends,  it  is  consistent  with  it,  for 
it  conveys  a  part.  The  evident  intention  of 
Petrus  Weidman  was,  that  his  son  Jacob 
should  have  100  acres  from  the  east  part  of  his 
farm.  It  is  clear,  from  both  deeds,  that  the 
east  line  was  not  to  be  governed  by  the  courses 
and  distances  in  the  deed  from  Stephen  Van 
Rensselaer,  but  by  the  line  settled  between 
6 18*]  Jacob  Weidman,  the  first  *grantee, 
and  his  son,  Jacob  Weidman,  Jr.,  many  years 
before,  and  corresponding  with  the  marked 
trees.  This  line  did  not  extend  so  far  east  as 
the  line  in  the  original  deed.  In  pursuance  of 
this  agreement,  Thomas  Hun  made  a  survey, 
and  subsequently,  when  Jacob  Weidman,  Jr., 
obtained  a  deed,  in  1800,  his  west  line  extended 
to  the  line  run  by  Hun. 

The  deed  of  May,  1810,  was  given  under  a 
misapprehension  of  the  rights  of  the  pai  ties.  In 
the  first  place,  it  was  not  competent  for  Petrus 
Weidman,  after  he  had  conveyed  to  the  de- 
fendant, to  grant  land  not  included  in  the  ex- 
ception. The  land  excepted  lies  on  the  north 
side  of  the  creek,  but  the  second  deed  conveys 
to  the  lessor  several  acres  lying  on  the  south 
side.  If  Petrus  had  a  right  to  convey  in  this 
manner,  the  deed  does  not  include  the  quantity 
of  100  acres,  because  the  east  boundary  is  de 
clared  to  be  the  division  line  between  Petrus 
Weidraan  and  Jacob  Weidman,  Jr.,  which 
must  be  understood  as  the  line  agreed  on,  ac- 
cording to  Hun's  survey.  It  could  not  refer 
to  the  east  line,  in  the  deed  from  S.  Van  Rens- 
selaer to  Jacob  Weidman,  but  the  line  estab- 
lished between  them,  and  by  whicfl  their  pos- 
session had  been  uniformly  held.  Barber,  the 
surveyor,  misapprehended  the  legal  construe 
tion  of  the  deed,  disregarded  the  line  known 
and  recognized  between  the  parties,  and  fol- 
lowed the  original  easterly  line,  in  the  deed  of 
1787,  to  Jacob  Weidman.  In  this  manner, 
and  including  the  land  on  the  south  side  of  the 
creek,  the  deed  is  said  to  contain  100  acres. 
Barber  admits,  if  the  east  line  is  governed  by 
the  marked  trees  it  will  fall  short.  If  the  east 
boundary,  as  adopted  by  the  parties,  had  been 
followed  in  Barber's  survey,  the  west  line 
must  necessarily  have  extended  farther  west, 
and  included  some  of  the  land  possessed  by 
the  defendant.  There  is  no  reason  to  believe 
that  the  second  deed  was  given  from  a  belief 
that  the  first  was  not  valid,  but  rather  from  a 
desire  expressed  by  the  lessor  of  the  plaintiff, 
to  include  the  land  on  the  south  side  of  the 
creek.  So  far,  then,  as  this  deed  covers  the 
land,  which  Petrus  Weidman  had  a  right  to 
grant,  it  may  be  good,  but  cannot  affect  any 
right  acquired  under  (he  first  deed,  to  such 
part  of  the  100  acres  as  is  not  comprised  in  the 
second.  It  would  be  against  the  manifest  in- 
tent of  the  parties,  to  consider  it  as  a  surrender 


*of  the  pbssessory  right  to  the  twenty-  [*61*> 
three  acres,  because  the  second  deed,  owing  to 
mistake  and  misapprehension,  granted  to  the 
lessor  a  part  only  of  the  100  acres.  But  the 
second  deed  is  not  in  question.  At  the  trial, 
the  plaintiff  disavowed  holding  under  it,  and 
admitted  he  was  in  possession  of  all  the  land 
contained  within  the  boundaries  on  the  north 
side  of  the  creek. 

The  plaintiff's  right  will  depend  on  the  effect 
of  the  first  deed.  Petrus  Weidman,  when  he 
released,  in  1803,  had  a  possessory  title  to  the 
whole  farm.  This  possession  would  enable  him 
to  recover,  in  ejectment,  against  a  subsequent 
possessor,  short  of  twenty  years,  without  title, 
on  the  ground  of  prior  possession.  The  defend- 
ant's possession  is  of  that  description.  It  seems, 
that  although  the  deed  of  1803  included  the 
twenty-three  acres  held  by  the  defendant,  the 
plaintiff  never  actually  occupied  it.  No  sur- 
vey appears  to  have  been  made  until  after  or 
about  the  time  the  defendant  purchased.  Pe- 
trus Weidman  may  have  continued  in  the  oc- 
cupancy of  the  twenty-three  acres  until  he 
sold  to  the  defendant ;  and  the  defendant, 
very  probably,  under  the  impression  that  the 
land  excepted  did  not  include  this  parcel,  con- 
tinued the  possession.  Petrus  Weidman'* 
prior  possession,  without  proving  an  absolute 
title,  would  enable  him  to  recover  against  the 
defendant,  if  he  had  never  given  the  deed  of 
1803  ;  but  having  given  that  deed,  which  i& 
valid,  so  far  as  to  transfer  his  possessory  title, 
the  lessor  of  the  plaintiff  may  maintain  the 
present  action,  and  recover  against  the  defend- 
ant, who,  to  that  extent,  is  a  naked  possessor, 
without  pretense  of  title. 

In  judgment  of  law,  the  lessor  of  the  plaint- 
iff had,  from  the  date  of  his  first  deed,  posses- 
sion of  the  premises  in  question,  under  color  of 
title,  until  the  defendant  entered.  His  posses- 
sion could  not  be  devested,  until  an  entry  was 
made  by  some  other  person  claiming  adversely. 

The  lessor's  prior  possession  is  sufficient  to 
recover.  That  he  did  not  actually  occupy  and 
improve  the  twenty-three  acres  will  be  admit- 
ted ;  it  proceeded  probably  from  the  cause  al- 
ready adverted  to,  the  want  of  correct  informa- 
tion as  to  the  manner  in  which  it  was  to  be 
located,  but  this  becomes  immaterial  in  decid- 
ing whether  there  was  not  a  good  constructive 
possession  *to  this  part.  If  Petrus  con-  [*62O 
tinued  to  occupy  the  twenty-three  acres  until 
he  sold  to  the  defendant,  the  mere  fact  of  oc- 
cupancy, without  a  claim  of  right,  would  not 
constitute  a  hostile  possession  in  opposition  to 
the  deed  he  had  given,  but  a  holding  for  or 
under  him  who  had  the  right. 

It  is  well  settled  in  our  courts  that  where 
A,  in  possession,  conveys  a  lot  or  farm  to  B, 
the  entry  of  B,  and  actual  possession  of  part, 
is  a  valid  possession  of  the  whole  lot.  In  this 
case  the  deed  is  for  100  acres ;  the  plaintiff 
occupied  all  but  the  twenty-three  acres.  These 
facts  make  out  a  prior  legal  possession  in  the 
plaintiff  to  the  whole,  and  entitled  him  to  re- 
cover the  land  comprised  within  the  boundaries 
of  the  first  deed,  and  in  the  possession  of  the 
defendant. 

In  this  view  of  the  cause,  it  follows  that  the 
title  to  the  land  excepted  in  the  deed  to  the 
defendant,  and  not  included  in  the  deed  of  the 
13th  May,  1810,  to  the  plaintiff,  is  still  in  Pe- 
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trus  Weidman  :  but  with  that  the  defendant 
has  no  concern.  The  title  to  the  land  on  the 
south  side  of  the  creek,  in  possession  of  the 
plaintiff,  is  vested  in  the  defendant.  The  land 
lying  between  the  division  line  agreed  on  for 
the  eastern  boundary  between  Jacob  Weidman 
and  Jacob  Weidman,  Jr.,  as  run  by  Mr.  Hun, 
and  the  east  line,  as  contained  in  the  deed  of 
1787,  from  S.  V.  Rensselaer,  has  been  con- 
veyed i>y  Petrus  Weidman  to  the  defendant. 
The  quantity  within  these  limits  does  not  ex- 
actly appear;  this  parcel,  with  that  on  the  south 
side  of  the  creek,  will  equal  or  nearly  equal  the 
number  of  acres  the  plaintiff  is  entitled  to  re- 
cover. 

Whether  the  defendant  can  recover  against 
Jacob  I.  Weidman,  the  land  on  the  east  of  the 
line  of  marked  trees,  is  not  a  question  neces- 
sary to  decide  in  this  cause  ;  it  may  not,  how- 
ever, be  improper,  in  order  to  prevent  future 
litigation,  to  express  an  opinion  that  the  line 
as  ran  by  Mr.  Hun,  recognized  as  the  true  line 
of  division  ever  since,  and  possession  taken 
and  held  accordingly  by  the  parties,  cannot  at 
this  late  day  be  disturbed  ;  the  defendant's 
remedy,  if  he  has  any,  must  be  on  the  cov- 
enants in  his  deed  from  Petrus  Weidman. 

It  was  objected  at  the  trial  that  Petrus 
Weidman  was  not  a  competent  witness.  The 
objection  cannot  be  sustained  ;  he  had  no 
interest  to  be  affected  by  the  plaintiff's  re- 
O2 1*]  covery.  *The  plaintiff  has  possession 
of  all  the  land  comprised  in  the  deed  of  May 
13, 1810  ;  he  claimed  nothing  under  that  deed; 
the  witness,  therefore,  could  not  be  liable  on 
any  covenant  contained  in  it.  Whether  the 
plaintiff  recovered  or  failed,  that  question,  as 
has  been  shown,  turns  on  the  right  acquired 
by  the  first  deed,  which  was  a  quitclaim  merely. 

On  the  whole,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

SUTHERLAND,  J. ,  concurred. 

SAVAGE,  Ch.  J.  The  first  point  to  be  settled 
relates  to  the  eastern  line  of  the  farm  originally 
conveyed  to  Jacob  Weidman.  In  my  opinion, 
the  line  of  marked  trees  cannot  be  disturbed. 
It  was  established  about  thirty  years  before 
the  trial ;  and  twenty  years  before  the  error,  if 
any,  was  discovered.  The  owners  on  both 
sides  occupied,  claimed  title  according  to  this 
line,  and  did  so  at  the  date  of  the  deeds  of 
1803  and  1810.  The  lessor  of  the  plaintiff 
certainly  could  not  have  recovered  in  eject- 
ment against  Jabob  Weidman,  Jr.,  at  any  time 
since  the  former  became  the  owner  of  the  100 
acres. 

Assuming,  then,  that  the  line  of  marked 
trees  is  the  eastern  boundary  of  the  farm  in- 
herited by  Petrus  Weidman,  the  plaintiff 
must  recover,  whether  his  deed  of  1803  or  1810 
is  operative.  By  these  deeds,  100  acres  are 
conveyed  ;  and  by  the  defendant's  deed,  100 
acres  on  the  east  end  of  the  farm,  conveyed  to 
the  lessor  of  the  plaintiff,  are  reserved.  Of 
course,  the  lessor's  100  acres  must  be  first 
located  ;  and  the  defendant  has  the  residue.  It 
must  be  borne  in  mind  that  the  lessor  of  the 
plaintiff  and  the  defendant  both  derive  title 
from  Petrus  Weidman.  The  defendant's  deed 
is  dated  Feb.  13,  1810  ;  and  the  reservation  is 
of  100  acres  deeded  to  Jacob  P.  Weidman. 
This  reservation  certainly  cannot  relate  to  the 
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deed  which  was  subsequently  executed  on  the 
13th  May,  1810.  We  know  of  no  deed  to  which 
it  could  relate,  but  that  of  Nov.  7,  1803,  which 
locates  the  100  acres  north  of  the  Foxen  Creek; 
and  the  plaintiff  must  therefore  recover  twen- 
ty-three acres  according  to  the  survey  of  Rose- 
krance.  I  am  aware  that  the  acts  of  the  lessor 
of  the  *plaintiff  in  receiving  the  last  [*622 
deed,  and  locating  his  100  acres  so  as  to  run 
south  of  the  creek,  seem  to  negative  the  idea 
of  the  existence,  or,  at  least,  the  validity  of 
the  deed  of  1808  ;  but  this  is  not  sufficient  to 
oppose  to  the  positive  testimony  of  Petrus 
Weidman. 

The  deed  of  1803  was  a  quitclaim,  and  the 
plaintiff  disavowed  claiming  anything  con- 
veyed by  the  deed  of  1810,  which  was  not 
previously  conveyed  by  that  of  1803.  Petrus 
Weidman  was,  therefore,  a  competent  witness. 
In  my  opinion,  the  plaintiff  must  have  his  100 
acres  west  and  south  of  the  marked  trees,  and 
north  of  the  creek. 

Judgment  for  the  plaintiff. 

Cited  in— 9  Cow.,  19;  2  Wend.,  422 ;  11  Wend.,  119 ; 
13  Wend..  206;  14  Wend.,  229;  5  Den.,  702;  1  Paige, 
459 ;  4  Paige.  592 ;  1  N.  Y.,  247 ;  5  Lans..  213 :  30  Barb., 
625  ;  31  Barb.,  516 :  11  How.  (U.  S.),  322 ;  9  Kan.,  210. 


JACKSON,  ex  dem.  EDWARD  C.  SAUNDERS 
and  EDWARD  C.  SAUNDERS,  JR., 

v. 
CAD  WELL. 

Bill  of  Exceptions — Does  not  Draw  Whole  Mat- 
ter into  Examination — Bargain  and  Sale,  not 
Good  without  Consideration — Covenant  to' 
Stand  Seised,  not  Good  without  Tie  of  Blood  or 
Marriage — Execution  Issued  on  Judgment 
that  has  been  Paid — Purchaser  with  Notice, 
Acquires  no  Title — Bona  Fide  Purchaser — 
Conveyance  to  Defraud  Creditors —  Valid,  Be- 
tween Grantor  and  Grantee — Who  may  Con- 
test—  Witness,  Competency  of. 

A  bill  of  exceptions  does  not  draw  the  whole  mat- 
ter into  examination,  but  only  the  points  upon 
which  it  is  taken ;  and  the  party  excepting  must  lay 
his  finger  on  those  points,  which  might  arise  either 
in  admitting  or  denying  evidence,  or  matter  of  law 
arising  from  a  fact  not  denied,  in  which  either  party 
was  overruled  by  the  court. 

A  conveyance,  without  a  valuable  consideration, 
cannot  operate  as  a  bargain  and  sale,  under  the  Stat- 
ute of  Uses. 

And  to  give  It  the  effect  of  a  covenant  to  stand 
seised  to  uses,  it  m  ust  be  made  on  the  consideration 
of  blood  or  marriage. 

A,  by  writing  sealed,  and  indorsed  on  a  lease  for 
three  lives,  declared  as  follows :  "  I  do,  as  my  own 
free  will  and  gift,  assign  and  set  over  all  my  right, 
title,  and  interest  in  and  to  this  lease,  with  all  the 
conditions  and  reservations  therein  contained,  unto 
E.  C.  S.,  my  grandson,  an  infant  child,  this  day  eight 
months  and  five  days  old,  to  be  his  property  and 
real  estate,  which  is  to  be  on  the  following  condi- 
tions, namely :  to  remain  in  the  hands  of  his  mother, 
M.  S.,  for  the  use,  benefit  and  support  of  the  said 
E.  C.  8.  till  he  shall  arrive  at  the  age  of  21,  which 
will  be,  &c.,  on  which  day  he  is  to  come  into  posses- 
sion of  this  lease,  and  all  the  benefit  therein  con- 
tained ;"  held  that  this  was  not  operative  by  way  of 
bargain  and  sale  for  want  of  a  valuable  considera- 
tion ;  nor  as  a  covenant  to  stand  seised,  for  want  of 
relation  by  blood  between  the  assignor  and  M.  S., 
she  being  his  daughter-in-law ;  and  not  being  accom- 
panied with  livery  of  seisin,  it  was  inoperative  for 
any  purpose. 

Whether  an  instrument  in  this  form  would  be 
valid  as  a  devise.  Qucere. 
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In  an  action  of  ejectment  by  the  assignor  and  E. 
C.  S.,  Jr.,  field  that  M.  S.  was  a  competent  witness  ; 
for  as  the  conveyance  was  void,  she  had  no  interest. 

It  seems  a  bona  fide  purchaser  of  lands  on  an 
•execution  issued  upon  a  judgment  which  has  been 
paid,  but  on  which  no  satisfaction  is  entered  of 
record,  nor  the  execution  returned  satisfied,  will 
be  protected  in  his  purchase. 

But  it  is  otherwise,  if  he  have  notice  of  the  pay- 
ment, either  actual  or  presumptive. 

If  the  party  to  the  execution  purchase,  he  will 
not  be  protected,  for  he  is  chargeable  with  notice. 

So  if  one  afterwards  purchase  of  him,  with  notice 
that  the  defendant,  whose  property  was  sold,  claims 
it,  and  the  latter  purchaser  takes  an  indemnity  from 
the  first,  he  will  not  be  deemed  a  hona  fide  pur- 
chaser. 

To  constitute  a  bona  fide  purchaser,  it  is  not 
enough  to  show  a  conveyance  good  in  form ;  but 
payment  of  the  consideration  must  be  made  out. 
It  must  be  actually  paid ;  not  merely  secured  to  be 

Eaid ;  for  otherwise  the  purchaser  would  not  be 
urt. 

That  one  is  a  bona  fide  purchaser,  is  a  defense  gen- 
erally confined  to  a  court  of  equity. 

It  is  used  to  defend  one's  possession :  but  is  not 
a  ground  for  relief. 

Knowledge  that  another  has  claim  to  land,  is 
enough  to  put  the  party  on  inquiry,  and  charge 
him  with  presumptive  notice  ;  which  is,  where  the 
law  imputes  to  a  purchaser  the  knowledge  of  a  fact 
of  which  the  exercise  of  common  prudence  and 
ordinary  diligence  must  have  apprised  him. 

A  conveyance  to  defraud  creditors,  is  valid  as 
between  grantor  and  grantee,  but  void  as  to  credit- 
But  to  enable  a  creditor  to  contest  the  validity 
of  the  conveyance,  he  must  have  a  judgment  in  full 
force. 

If  it  be  paid,  a  sale  under  it  and  a  purchase  by  the 
plaintiff,  would  itself  be  a  fraud,  and  confer  no 
Tight. 

In  ejectment  for  land,  conveyed  expressly  in  trust 
to  support  an  infant  child,  the  mother  is  not  a  com- 
petent witness  in  behalf  of  the  child ;  for  the  trust 
estate  may  be  applied  by  the  parents  in  support  of 
the  child. 

A  bona  fide  purchaser  at  sheriff's  sale  upon  execu- 
tion not  absolutely  void,  but  voidable  only,  acquires 
A  good  title. 

Citations— 8  Johns.,  137,  333,  507;  16  Johns.,  515, 
544  •  4  Ves.,  Jr.,  565 ;  15  Johns.,  443,  446 ;  7  Johns.,  535; 
8  Co.,  96 :  3  Atk.,  304 ;  3  P.  Wms..  307 :  1  Atk..  538 ;  2 
Atk.,  630;  2  Mad.,  255;  Amb.,  292;  New.  on  Con., 
511;  1  Ves.,  195;  9  Johns..  64;  12  Johns.,  427;  17 
Johns.,  167. 

TpJECTMENT,  for  six  acres,  being  part  of 
-LJ  lot  No.  16,  in  the  tract  of  land  set  apart 
by  the  State  to  the  heirs  of  Peter  Obsequette, 
situate  in  the  County  of  Oneida.  The  cause 
<J23*]  was  *tried  at  the  Oneida  Circuit,  on 
Nov.  19,  1821,  before  His  Honor,  the  late  Mr. 
Justice  Platt. 

The  plaintiff  gave  in  evidence,  a  lease  of  the 
whole  of  lot  No.  16,  executed  pursuant  to  the 
Statute,  to  Clark  Sauuders  and  his  heirs,  for 
three  lives  (all  of  which  were  thenunexpired); 
an  assignment  of  this  lease  from  Clark  Saund- 
ers to  his  father,  Edward  C.  Saunders  (one  of 
the  lessors),  May  6,  1815  ;  also  an  assignment 
from  Edward  C.  Saunders,  to  Clark  Saunders, 
the  son,  dated  Apr.  30,  1816.  The  plaintiff 
then  gave  in  evidence  a  lease  of  the  premises 
in  question,  from  Clark  Saunders,  the  son,  to 
Edward  C.  Saunders,  the  father,  for  the  con- 
sideration of  $200,  for  the  lives  mentioned  in 
the  original  lease,  at  a  rent  of  seventy-five  cents 
per  annum,  which  lease  wasdated  Sept.  5, 1816, 
and  to  which  Lydia  Campbell,  daughter  of  E. 
C.  Saunders,  was  the  subscribing  witness. 

The  plantiff  then  gave  in  evidence,  the  fol- 
lowing instrument  in  writing:  -'Westmore- 
land, October  22d,  1816.  Know  all  men  by 
these  presents,  that  I,  Edward  C.  Saunders,  of 
the  town  of  Westmoreland,  County  of  Oneida, 
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and  State  of  New  York,  do  this  day,  as  my 
own  free  will  and  gift,  bequeath,  assign,  and 
set  over,  all  my  right,  title  and  interest  in  and 
to  this  lease,  with  all  the  conditions  and  reser- 
vations therein  *contained,  unto  Ed-  [*O24 
ward  C.  Sauuders,  Junior,  my  grandson,  an 
infant  child,  this  day  b  months  and  5  days  old, 
to  be  his  property  and  real  estate,  which  is  to 
be  on  the  following  conditions,  namely  :  this 
lease  is  to  remain  in  the  hands  of  his  mother, 
Mary  Saunders,  for  the  use,  benefit  and  sup- 
port of  the  said  Edward  C.,  Junior,  till  he,  the 
said  Edward,  shall  arrive  at  the  full  and  just 
age  of  21,  which  will  be  on  the  17th  day  of 
February,  A.  D.  1837,  on  which  day  he  is  to 
come  into  possession  of  this  lease,  and  of  all 
the  benefits  therein  contained.  In  witness, 
&c."  (Signed)  Edward  C.  Saunders.  (L.  e.) 
Edward  C.  Saunders,  Jr..  was  the  son  of  Clark 
Saunders,  and  one  of  the  lessors  of  the  plaint- 
iff. The  plaintiff  also  proved  that  Edward  C. 
Saunders,  the  father  of  Clark  Saunders,  and 
the  grandfather  of  Edward  C.  Saunders,  Jr., 
was,  at  the  time  of  the  trial,  and  for  the  last  8 
years  had  been,  a  poor  and  infirm  old  m;m, 
apparently  dependent  on  Clark  Saunders,  his 
son,  for  the  support  of  himself  and  his  wife, 
and  that  he  and  his  wife  had,  during  that 
period,  lived  in  the  family  of  Clark  Saunders. 
They  all  continued  to  reside  on  the  premises 
in  question  from  the  time  when  the  original 
lease  was  executed,  till  May  7, 1820,  when  they 
were  dispossessed  under  an  habere facias  pos- 
sessionem,  issued  on  a  judgment  in  ejectment, 
in  this  court,  against  Clark  Saunders,  on  the 
demise  of  Russel  Clark  and  five  others.  The 
defendant,  the  next  day,  went  into  possession, 
claiming  under  Russel  Clark  and  his  partners, 
who  were  the  owners  of  a  furnace  in  West- 
moreland, and  were  commonly  called  the 
Furnace  Co.;  but  the  name  of  the  firm  was 
Russel  Clark  &  Co. 

The  defendant  then  read  in  evidence  an 
assignment  under  seal,  indorsed  on  the  orig- 
inal lease,  dated  Nov.  21,  1816,  from  Clark 
Saunders  to  Russel  Clark  &  Co.,  excepting 
the  six  acres,  which  assignment  was  expressed 
to  be  for  the  consideration  of  $600 ;  under 
which  assignment,  on  the  same  lease,  was 
written  these  words:  "I  hereby  release  the 
six  acres  of  land  above  mentioned,  in  con- 
sideration of  ten  dollars.  Dated  1st  January, 
1817.  Clark  Saunders." 

The  last  writing  was  not  sealed  ;  and  His 
Honor,  the  Judge,  intimated  that,  for  this 
reason,  it  was  not  sufficient  to  pass  the  title. 

*The  defendant  then  proved  two  [*625 
judgments  in  the  C.  P.  of  Oneida  Co.,  one  of 
which  was  against  both  Clark  &  Edward  C. 
Saunders,  for  $50.66,  in  favor  of  Jesse  S. 
Olmstead,  and  docketed  May  30,  1817  ;  the 
other  was  against  Clark  Saunders  alone,  in 
favor  of  Russel  Clark  &  Co.,  for  $614.74,  and 
docketed  Jan.  10,  1817.  The  defendant  also 
proved,  that  by  virtue  of  writs  of  fi.fa.  issued 
upon  these  judgments,  the  sheriff  of  Oneida 
Co.  had,  Apr.  1,  1818,  sold  the  whole  of  lot 
No.  16,  and  another  lot  to  Russel  Clark,  and 
read  in  evidence  a  sheriff's  deed  thereof  to 
him.  He  then  read  in  evidence  an  assignment 
of  the  original  lease  from  Russel  Clark  to  the 
defendant,  dated  May  8,  1820,  for  the  con- 
I  sideration  of  $700.  Neither  of  the  execution* 
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had  been  returned  or  indorsed  satisfied.  The 
plaintiff  then  offered  to  prove  that  the  judg- 
ments had  been  paid  before  the  sale  upon  the 
executions.  To  this  evidence,  the  counsel  for 
the  defendant  objected,  and  His  Honor,  the 
Judge,  decided  that  he  would  hear  the  evi- 
dence, reserving  the  point  for  the  present. 
The  plaintiff  then  called  several  witnesses  to 
show  that  the  judgments  were  paid  (whose 
testimony  was  set  forth  in  the  written  case, 
but  it  is  not  material  to  state  it  here) ;  and  he 
offered  Mary  Saunders,  wife  of  Clark  Saun- 
ters, and  the  mother  of  Edward  C.  Saunders, 
Jr.,  as  one  of  the  witnesses  to  show  the  pay 
ment ;  but  she  was  objected  to  by  the  defend- 
ant as  interested,  by  reason  of  the  trust  and 
benefit  created  to  her  and  her  husband  by  the 
.assignment  to  their  infant  child,  and  was  re- 
jected by  the  judge  as  incompetent. 

The  evidence  on  the  subject  of  the  payment 
of  the  judgments  then  proceeded,  till  it  was 
interrupted  by  His  Honor,  the  Judge,  who  ex- 
pressed hjs  opinion  that  Cadwell,  the  defend- 
ant, being  a  bona  fide  purchaser  of  Russel 
Clark,  his  title  would  not  be  affected,  even 
.admitting  the  judgments  had  been  paid  and 
satisfied  before  the  sale. 

The  plaintiff  then  called  Josiah  Hale,  who 
testified  that  he  held  a  conversation  with  Cad- 
well,  the  day  before  he  bought  of  Clark,  in 
which  it  was  mentioned  that  Edward  C.  Saun- 
626*J  ders  *laid  some  claim  to  the  premises 
in  question,  but  to  what  extent,  or  upon  what 
it  was  founded,  was  not  stated.  And  nothing 
was  said  between  them  about  the  judgments, 
executions  or  sale  under  them,  or  the  title  of 
the  Furnace  Co.  That  the  next  day,  and  after 
the  sale,  Cadwell  told  him,  that  when  he 
bought  of  the  Furnace  Co.  they  indemnified 
him. 

His  Honor,  the  Judge,  expressed  his  opinion 
that  Cadwell  must  neverthless  be  deemed  a 
bona  fide  purchaser,  unless  more  certain  knowl- 
edge could  be  brought  home  to  him  before  he 
bought  the  claims  of  Edward  C.  Saunders  ; 
that  his  having  heard  vaguely,  that  Edward 
C.  Saunders  had  a  claim  generally  to  the  land, 
as  stated  by  the  witness,  was  not  sufficient  to 
affect  his  title  ;  that  he  was  a  purchaser  upon 
valuable  consideration,  on  the  faith  and  valid- 
ity of  the  sheriff's  sale,  and  it  was  imma- 
terial whether  the  executions  were  paid  or  not 
before  the  .sale  under  them,  provided  they 
were  not  returned  satisfied,  or  satisfaction 
entered  of  record,  which  was  not  pretended 
in  this  case,  unless  the  jury  should  believe  (of 
which  he  saw  no  evidence)  that  the  defendant 
had  notice  that  the  executions  were  in  fact 
paid.  He,  therefore,  instructed  the  jury  that 
their  verdict  should  be  governed  by  their 
opinion  of  the  fact,  whether  the  conveyance 
from  Clark  Saunders  to  his  father,  Edward  C. 
Saunders,  was  fraudulent  or  not.  To  this 
charge  and  direction,  the  counsel  for  the  plaint- 
iff excepted  ;  and  the  judge  signed  and  sealed 
a  bill  of  exceptions,  containing  facts  of  which 
the  above  are  a  short  abstract.  The  jury 
found  a  verdict  for  the  defendant. 

A  motion  was  now  made  to  set  aside  the 
verdict  and  for  a  new  trial. 

Mr.  H.  R.  Storrs,  for  the  defendant,  made 
the  following  points  : 

1.  Admitting  Cadwell  to  be  a  bona  fide  pur- 
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chaser  without  notice,  yet  no  title  passed  by 
the  sheriff's  sale,  if  the  judgments  were  paid. 
His  Honor,  the  Judge,  erroneously  charged 
the  jury  that  this  point  was  immaterial. 

*2.  Cadwell  was  not  a  bona  fide  pur-  [*627 
chaser.  He  had  notice  sufficient  to  impose  on 
him  the  risk  of  the  claim  of  Edward  C.  Saun- 
ders. 

8.  Russel  Clark  was  not  a  bona  fide  pur- 
chaser. He  was  one  of  the  plaintiffs  in  the 
execution,  and  Cadwell's  title  is  a  mere  assign- 
ment of  the  right  of  Clark. 

4.  Mary  Saunders  was  a  competent  witness, 
and  should  have  been  admitted  as  such. 

He  said  it  was  immaterial  whether  the  as- 
signment of  the  lease  to  Edward  C.  Saunders 
was  fraudulent  or  not ;  for  one  of  the  judg- 
ments upon  which  the  sale  took  place  was 
against  both  Edward  C.  and  Clark  Saunders. 
The  judge  erred,  therefore,  in  submitting  the 
cause  to  the  jury,  upon  the  single  question, 
whether  this  assignment  was  valid.  He  should 
have  suffered  the  evidence  to  proceed  upon 
the  question  of  payment.  If  the  judgments 
were  paid,  the  plaintiffs  ceased  to  be  creditors, 
and  were  not  qualified  to  make  the  objection 
of  fraud.  Had  a  scire  facias  issued  against 
the  party,  and  he  had  neglected  to  plead  the 
payment,  he  might  have  been  precluded  ;  but 
he  has  had  no  chance  of  trying  the  question. 
A  judgment  is  a  mere  lien  upon  the  land.  (1 
R.  L.,  501,  sec.  2.)  It  devests  no  interest — 
conveys  no  title  from  the  debtor.  It  is  not  a 
right  in  the  land,  but  a  mere  germ  from  which 
a  title  may  spring  ;  and  like  all  other  liens, 
may  be  extinguished  by  payment,  or  other 
matter  in  pais.  It  is  not  necessary,  to  render 
a  judgment  inoperative,  that  the  payment 
should  be  entered  on  the  record.  The  whole 
virtue  of  a  judgment  depends  upon  its  sub- 
sistence, and  it  would  be  absurd  to  say  that  a 
paid  judgment  is  a  lien.  The  sale  of  lands 
upon  afi.fa.  is  in  virtue  of  the  Statue  (R.  L., 
502-3),  which  contemplates  a  sale  on  unpaid 
judgments  only.  The  case  of  Jackson  v.  Morse, 
18,  Johns.,  441,  is  in  point.  It  was  there  held 
that  a  sale  of  lands  by  the  Comptroller,  for 
taxes,  is  of  no  validity,  if  the  taxes  were,  in 
fact,  paid  to  the  collector  ;  and  that  the  deed 
executed  by  the  Comptroller  to  the  purchaser 
conveys  no  title.  In  that  case,  the  lien  is  cre- 
ated by  statute,  and  the  return  of  non-payment 
by  the  collector  is  on  oath  ;  yet  the  lien  was 
holden  to  be  extinguished  by  payment.  A 
sheriff's  sale  is  not  in  virtue  of  the  execution, 
but  the  judgment.  *The  execution  is  [*628 
a  mere  mandate  or  authority  to  the  sheriff 
(Heioson  v.  Dygert,  8  Johns.,  333  ;  Williams  v. 
Amory,  14  Mass. ,  20  ;  Sims  v.  Randall,  2  Bay, 
524),  and  it  would  not  be  warranted  by  a  judg- 
ment which  is  satisfied.  The  case  is  like  a  statute 
sale  under  a  mortgage,  -which  can  only  be  con- 
ducted in  a  given  way.  On  paying  the  money, 
the  mortgage  would  clearly  be  discharged  .with- 
out a  release,  and  the  purchaser  could  not  hold, 
though  he  purchased  upon  the  faith  of  a  lien 
created  by  the  very  party  whp  objects  to  the 
purchase.  The  judge  decided  that  satisfaction 
of  a  judgment,  to  made  it  available,  must  be  en- 
tered of  record  ;  proceeding  upon  the  ground 
that  because  the  law  had  provided  one  way  of 
evincing  satisfaction,  this  was  the  only  mode 
of  doing  it.  It  might  be  said,  with  the  same 
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propriety,  that  because  the  Statute  has  author- 
ized the  discharge  of  a  mortgage  to  be  record- 
ed, on  its  being  properly  proved  or  acknowl- 
edged, that,  therefore,  a  mortgage  can  be  dis- 
charged in  no  other  way.  This  is  a  stronger 
case  than  that  of  a  judgment.  The  Statute 
points  out  the  form  of  the  discharge.  The 
party  selling  upon  a  mortgage  proceeds  upon  a 
power  coupled  with  an  interest  in  the  land. 
It  is  otherwise  with  a  judgment,  which  is  a 
mere  lien  or  authority.  The  error  in  the 
judge's  charge  arose  from  his  supposing  this 
like  a  case  under  our  Registry  Acts,  where,  if 
a  party  neglect  to  record  his  mortgage,  or  his 
deed,  a  subsequent  purchaser  takes  preference. 
But  these  Acts  have  no  sort  of  application. 
The  case  remains  as  at  common  law,  where 
the  purchaser  must  abide  the  defect  in  his 
title.  The  maxim,  caveat emptor,  applies.  The 
court  will  not  extend  the  Registry  Acts  by 
construction.  The  purchaser  at  a  sheriff's 
sale  bids  at  his  peril.  The  contrary  rule 
would  be  to  say  that  on  all  judgments  not  sat- 
isfied of  record,  a  valid  sale  may  be  made. 
Suppose  a  judgment  paid,  but  not  satsified  of 
record,  is  assigned — is  it  not  equally  reason- 
able that  the  assignee  should  be  protected  1 
Yet  it  is  settled  that  he  takes,  subject  to  all 
the  equities  existing  against  the  original  cred- 
itor. 

This  is  not  a  judicial  sale.  To  make  a  sale, 
properly  speaking,  a  judicial  one,  the  judgment 
must  itself  contain  an  order  for  the  sale,  like  a 
decree  in  chancery  for  a  sale  of  mortgaged 
premises,  or  an  order  of  sale  under  our  Act 
629*]  for  *the  Partition  of  Lands.  In  such 
a  case  the  whole  matter  is  resjudicata;  yet  even 
in  these  cases,  a  sale  would  not  be  conclusive 
against  one  who  was  no  party  to  the  proceed- 
ing. In  the  present  case  the  sale  is  a  mere 
ministerial  act.  Nor  would  the  rule,  that  an 
unpaid  judgment  is  no  authority  for  a  sale, 
affect  that  class  of  cases,  which  hold  that  irreg- 
ularity in  the  sale  (as  omitting  to  advertise  or 
file  a  certificate),  shall  not  defeat  it.  As  to  the 
forms  of  proceeding,  the  Statute  is  merely 
directory.  But,  on  payment,  the  sheriff's 
authority  is  at  an  end.  It  no  longer  remains  a 
question  of  regularity.  A  mere  deviation  from 
the  form  in  which  a  sale  upon  execution  is  to 
be  conducted  by  the  sheriff,  would  probably 
render  the  sale  void,  had  it  not  been  for  an 
express  statute  provision  to  the  contrary.  (1 
R.  L.,  505,  Vide  Id.,  506.)  In  Hildreth  v.  Thomp- 
son, 16  Mass.,  191,  an  luibere  facias  seisinam, 
issued  after  the  death  of  the  tenant  in  dower, 
was  holden  void,  and  that  the  levy  under  it 
passed  no  title.  And  in  King  v.  Goodwin,  Id., 
63,  it  was  holden  that  a  pluries  execution, 
issued  after  the  judgment  debtor  had  been 
committed,  on  an  alias,  was  void;  and  an  ex- 
tent upon  land  of  the  debtor,  he  having  been 
first  liberated  by  the  creditor,  conveyed  no  title. 
Suppose,  after  this  sale,  a  junior  judgment 
creditor  had  sold,  would  he  not  have  a  right, 
as  against  all  the  world,  to  show  payment? 
Does  not  payment  let  in  the  junior  lien?  And 
is  not  the  owner's  case  yet  stronger?  Suppose, 
now  an  older  judgment  should  appear,  which 
had  been  paid,  could  not  Cadwell  defend  him 
self  against  a  sale  under  it.  if  the  judgment 
under  which  he  purchased  had  been  a  subsist- 
ing one?  Vide  Myemv.  KeUey,  19  Johns.,  197; 
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Keen  v.  Swaine,  3  Yeates,  561.  In  Freeman  v. 
Runton,  4  Ball.,  214,  it  was  held  that  a  sale  of 
lands  upon  a  venditioni  exponati,  issued  after 
the  defendant  had  been  in  prison  under  a  ca. 
sa.  upon  the  same  judgment,  would  be  void; 
because  the  imprisonment  upon  the  ca.  sa.  ex- 
tinguished the  lien.  And  it  is  the  settled  law. 
that  where  the  person  of  a  debtor  is  in  execu- 
tion upon  one  judgment,  and  his  land  is  sold 
upon  a  junior  judgment,  the  latter  will  take 
preference  of  the  first.  The  judgment  is  com 
pletely  extinguished  at  the  common  law,  and 
cannot  be  revived  except  by  statute. 

This  question  of  payment  may  be  tried  in 
an  action  of  ejectment.  In  Earl  of  Stamford  v. 
Needham,  1  Lev.,  160,  it  was  *holden  [*63O 
that  an  irregularity  of  the  sheriff,  in  executing 
an  elegit  might  be  shown  in  ejectment.  This 
must  have  proceeded  on  the  ground  that  he 
is  a  mere  ministerial  officer.  Take  a  case  under 
the  late  statute  in  relation  to  sales  upon  execu- 
tion. Suppose  a  debtor  redeems  within  the 
year;  would  not  a  subsequent  deed  to  the  pur- 
chaser be  void?  A  prosecution  of  this  action 
is  our  only  remedy.  We  have  none  by  audita 
querela,  which  does  not  lie  to  set  aside  the  sale, 
but  the  execution  only.  This  we  wish  to  retain 
for  the  purpose  of  having  it  returned  satisfied. 
In  England,  on  the  writ  of  liberate,  founded  on 
an  extent,  the  tenant  enters  as  tenant  of  rec- 
ord; but  in  this  State  there  is  no  judicial  step 
accompanying  the  execution.  In  England,  too, 
where  the  defendant's  lands  are  extended,  and 
the  judgment  is  afterwards  paid,  he  may  have 
his  remedy  by  writ  of  scire  facias  adrehabendam 
terrain.  (Bac.  Abr.,  Execution,  B,  7;  and 
vide  4  Rep.,  67;  Fulwood's  case,  2  Inst.,  39t>  ; 
F.  N.  B.,  104.)  Even  a  bona  fide  grantee  of 
tenant  by  elegit  cannot  hold  after  payment. 
By  the  rule  contended  for,  on  the  other  side,  a 
release  would  not  prevail  against  the  judgment. 
No  discharge  will  do,  except  a  record  one. 
Nor  let  it  be  objected  that  we  should  have 
sought  relief  by  motion  to  set  aside  the  sale. 
This  is  not  the  remedy  contemplated  by  the 
law.  It  means  an  action.  The  court  have  no 
power  over  Cadwell  upon  motion.  There  are 
no  means  of  bringing  him  into  court  to  answer. 
A  motion  is  confined  to  the  parties  on  the 
record,  who  have  come  in  upon  process,  or 
to  the  officers  of  the  court.  You  have  power 
neither  to  bring  in  additional  parties  upon 
motion,  nor  to  compel  the  examination  of 
witnesses.  You,  therefore,  have  *no  control 
over  Russel  Clark,  or,  if  otherwise,  you  could 
not  devest  Cadwell's  right.  But,  in  truth, 
the  title  continued  all  along  in  E.  C.  Saund- 
ers,  the  lessor  of  the  plaintiff ;  nothing  was 
devested  by  the  sale  ;  and  we  have  our  com- 
mon law  remedy  by  action  of  ejectment.  In 
the  case,  Ex  parte  Jackson,  8  Ves.,  533,  Lord 
Eldon  refused  to  supersede  a  commission  of 
bankruptcy,  because  it  might  affect  the  title 
of  bona  fide  purchasers.  This  shows  that  at 
common  law,  where  the  defendant's  rights  are, 
the  purchaser  must,  at  his  peril,  look  to  all  the 
defects  in  his  title.  If  a  link  is  gone,  the  title 
is  gone  with  it.  This  rule  gave  rise  to  our 
Registry  Acts. 

*But  Cadwell  was  not  a  bona  fide  [*631 
purchaser.  He  had  notice  of  the  lessor's  claim, 
and  took  an  indemnity  against  it.  The  in 
formation  which  he  obtained,  was  enough  to 
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put  him  on  inquiry,  and  he  is  consequently 
chargeable  with  notice.  (Hiern  v.  Mitt,  13  Ves., 
120) 

Again  ;  R.  Clark,  being  a  party  to  the  judg- 
ment, cannot  be  considered  a  bona  fide  pur- 
chaser ;  and  the  defendant,  coming  in  under 
him,  is  no  more,  whether  he  had  sufficient 
notice  or  not. 

Mary  Saunders  was  a  competent  witness. 
She  was  a  mere  trustee  for  Edward  C.  Saund- 
ers, Jr.  This  question  depends  on  the  effect 
of  the  paper  dated  Oct.  22,  1816.  That  paper 
carries  no  estate.  It  is  a  mere  testamentary 
disposition,  as  is  evident  from  the  word  "  be- 
queath," which  is  used  in  it.  It  was  evidently 
intended  as  a  will,  and  can  have  no  effect  till 
the  death  of  the  devisor.  Such  a  paper  does  not 
come  within  the  rule  making  certain  instru- 
ments operative  for  one  purpose,  though  they 
will  not  inure  to  another. 

Mr.  G.  C.  Bronson,  for  the  defendant,  stated 
ihe  following  points  : 

1.  No  exception  was  taken  to  the  opinion  of 
His  Honor,  the  Judge,  excluding  Mary  Saun- 
ders as  an  incompetent  witness. 

2.  She  was  properly  rejected  as  an  incom- 
petent witness. 

3.  The  defendant  was  a  bona  fide  purchaser, 
for  a  valuable  consideration,  without  notice  of 
nny  title  in  the  lessors  of  the  plaintiff,  or  of 
any  irregularity  in  the  sheriff 's'sale. 

4.  The  under  lease  from  Clark  Saunders  to 
Edward  C.  Saunders,  was  fraudulent  and  void 
as  against  creditors  and  subsequent  bona  fide 
purchasers,  and  was  so  found  by  the  jury ; 
and  the  defendant  could  not  be  affected  by 
notice  of  such  fraudulent  conveyance. 

5.  The  evidence  to  show  an  irregularity  in 
the  sheriff's    deed,  was  objected  to    by    the 
defendant,  and  improperly  admitted  by  His 
Honor,  the  Judge. 

6.  Russel  Clark  &  Co.  had  a  good  title  to 
the  premises  in  question,  at  the  time  of  the 
632*]  conveyance  to  the  defendant.     *And 
if    the    defendant  failed   in  showing  a  good 
title  in  himself,  he  showed  an  outstanding  title 
in  R.  Clark  &  Co.,  under  whom  he  was  in  pos- 
session. 

7.  If  the  plaintiff  showed  any  title  out  of 
the  defendant,  and  those  under  whom  he  holds, 
it  was  in  Mary  Saunders,  who  was  not  made  a 
lessor  of  the  plaintiff. 

He  said  that  Mary  Saunders  took  a  trust 
estate  under  the  conveyance  of  Oct.  22,  1816, 
and  was  interested  to  testify  in  support  of  it. 
The  court  will  effectuate  the  intent  of  the  par- 
ties if  possible.  The  instrument  contains  the 
usual  operative  words  of  an  assignment,  and 
the  subject  conveyed,  is  all  the  right,  title  and 
interest  of  the  assignor.  This  lease  is  to  re- 
main in  the  hands  of  the  mother  till  the  child 
arrives  at  21  years  of  age,  and  then  to  pass  over 
to  the  latter.  As  a  devise,  therefore,  it  would 
be  nonsense ;  for  the  grandfather  may  live  to 
that  time,  in  which  event,  it  was  clearly  in- 
tended that  the  title  should  vest  absolutely  in 
the  child.  The  parties  intended  that  it  should 
operate  in  proesenti,  as  a  trust  estate.  Technical 
words  are  not  necessary  in  an  assignment. 
(Cruise  Dig..  Deed,  ch.,  9,  sec.  18.)  At  any 
rate,  it  will  operate  as  a  covenant  to  stand 
seised,  the  consideration  whereof  may  be  blood 
or  marriage  ;  and  it  is  enough  that  either  of 
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these  exist.  The  deed  need  not  express  the 
consideration.  (Jackson  v.  Sebring,  16  Johns., 
528;  Bedell's  case,  7  Rep.,  40;  Cruise  Dig., 
Deed,  ch..  12,  sec.  16,  S.  C.)  An  estate  vested 
in  Mary  Saunders  during  the  minority  of  the 
son.  She  was  the  wife  of  the  covenantor's  son; 
and  a  covenant  to  stand  seised  to  her  use, 
would  be  valid  upon  the  consideration  of 
blood  between  her  husband  and  the  coven- 
antor. (Sharrington  v.  Strotton,  Plowd.,300; 
Bould  v.  Winston,  2  Roll.  Abr..  786  ;  Cruise 
Dig.,  Deed,  ch.,  12,  sees.  13,  14.)  It  may  be 
said  that  here  was  no  interest,  because  the 
parent  is,  at  all  events,  bound  to  support  the 
child,  without  a  right  of  resort  to  the  fund  ; 
and  Hughes  v.  Hugties,  1  Bro.  Ch.,  387,  will 
probably  be  relied  upon  ;  but  this  is  not  the 
case  where  the  parent  is  of  sufficient  ability,  as 
appears  by  that  very  authority  ;  and  in'this 
point  of  view,  whether  Mary  had  a  legal  estate 
or  not,  she  was  interested.  Besides,  the  fund 
is  expressly  pointed  out  for  the  son's  main- 
tenance ;  and,  at  any  rate,  she  would  be  enti- 
tled to  relief  from  this  fund,  if  her  husband 
should  prove  unable  to  maintain  the  child 
himself.  The  general  rule  as  to  the  interest 
which  shall  exclude  a  witness,  will  be  found 
1  Phil.  Ev.,  *last  ed.,  43;  Bull.  N.  P.,  [*633 
284  ;  1  Gilb.  Ev.,  by  Lofft.,  225;  Marquand  v. 
Webb,  16  Johns.,  89.  In  the  last  case,  the  in- 
terest of  the  witness  was  not  more  certain  than 
in  the  present  one.  As  to  the  obligation  of  the 
parent  to  maintain  the  child,  where  there  is 
other  provision  for  his  maintenance.  I  refer 
to  1  Madd.  Ch.,  272. 

Here  was  no  such  notice  as  to  take  from  Cad- 
well  the  character  of  a  bona  fide  purchaser. 
The  indemnity  spoken  of  by  the  witness,  does 
not  imply  that  he  suspected  the  title.  It  was 
no  more  than  a  warranty  in  a  deed.  The  conver- 
sation was  with  a  third  person,  and  the  nature 
or  extent  of  the  claim  was  not  mentioned.  It 
was,  at  most,  a  mere  claim  of  title.  To  affect 
a  purchaser,  the  notice  should  be  clear  and 
undoubted.  (Jackson  v.  Humphrey,  8  Johns., 
137;  Meghan  v.  Mills,  9  Johns.,  64.)  How- 
ever, R.  Clark  may  have  been  affected  with 
notice,  Cad  well,  the  purchaser  from  him,  can- 
not be  affected  by  notice  except  to  himself. 
To  this  point  the  authorities  speak  a  uniform 
language.  The  following  are  some  of  them  : 
Jackson  v.  Bartlet,  10  Johns.,  185  ;  Jackson  v. 
Humphrey,  8  Johns.,  137;  Jackson  v.  Walsh. 
14  Johns.,  407  ;  Demarest  v.  Wynkoop,  3 
Johns.  Ch.,  147  ;  Bumpus  v.  Plainer,  1  Johns. 
Ch.,  219  ;  Rob.  on  Fraud.  Conv..  495. 

The  jury  have  found  that  the  lease  from 
Clark  Saunders  to  his  father  was  void  as 
against  creditors.  This  question  was  material ; 
for  the  judgment  against  the  two  Saunders 
was  subsequent  to  this  lease.  Notice  of  a 
fraudulent  conveyance  will  not  affect  the  pur- 
chaser. (Rob.  on  Fraud.  Conv.,  16,  17,  35  to 
39  ;  Oooch's  case,  5  Co.,  60  a;  Chapman  v. 
Emery,  Cowp.,  280;  Doe  v.  Routledge,  Id.,  711; 
Sterry  v.  Arden,  1  Johns.  Ch.,  268.)  The  law 
is,  in  this  respect,  the  same  both  as  to  the  13th 
and  27th  Eliz.  (Rob.  on  Fraud.  Conv.,  395  ; 
Anderson  v.  Roberts,  18  Johns.,  516.) 

Cadwell  being  a  bona  fide  purchaser,  the 
judge  was  right  in  withholding  the  evidence  of 
payment  from  the  jury.  The  question  of  notice 
went  to  the  jury,  and  they  found  against  it. 
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We  are  not  bound  to  furnish  the  plaintiff 
with  a  remedy  against  this  execution.  It  is 
enough  that  this  is  not  the  proper  remedy. 
The  payment  cannot  be  tried  in  this  form. 
The  defendants,  in  the  execution,  were  fully 
advised  of  the  sale  ;  but  no  step  was  taken  to 
prevent  it.  They  slept  till  the  purchase  and 
assignment.  They  ought  to  have  proceeded 
by  injunction  audita  querela,  or  by  order  to 
$34*]  stay  the  *proceedings,  and  a  motion  to 
this  court.  The  regularity  of  an  execution 
and  sale  cannot  be  questioned  in  ejectment 
(Jackson  v.  Bartlet,  8  Johns.,  361.)  This  is 
well  settled  as  to  sales  upon  execution,  which 
has  issued  after  the  year  and  day,  without  a 
scire facias.  (13  Johns.,  102;  4  Campb.,  58.) 
In  Jackson  v.  Rosevelt,  13  Johns.,  97,  it  was 
decided  that  neither  error  nor  irregularity  in 
the  judgment  will  defeat  a  sale  under  it  to  a 
bona  fide  purchaser.  In  that  case,  too,  the 
question  whether  the  sheriff  had  levied  was 
not  suffered  to  be  raised.  And  in  Jackson  v. 
Vanderheyden,  17  Johns.,  167,  which  was 
ejectment  for  lands,  grounded  on  the  sheriff's 
deed,  the  court  refused  to  admit  evidence  that 
the  levy  had  been  abandoned,  and  recognized 
the  distinction  for  which  we  contend  here,  that 
the  party  should  have  moved  to  set  aside  the 
sale.  An  audita  querela  would  have  lain. 
(Com.  Dig.,  audita  querela,  A,  B,  C;  2  Saund., 
148  b,  n  1  ;  1  Salk.,  264.)  And  the  3  Bl. 
Com., 405,  mentions  payment  of  a  judgment  as 
the  proper  case  for  an  audita  querela.  The 
court  will  stay  proceedings  to  enable  the  party 
to  try  the  question  of  payment  upon  an  audita 
querela.  (Wardel  v.  Eden,  2  Johns.  Cas.,  258.) 
The  remedy  by  motion  is  generally  proper 
wherever  an  audita  querela  will  lie.  (Bacon  v. 
Judges  of  Ulster,  4  Johns.,  191  ;  2  Saund.,  148 
c;  2  Bl.  Com.,  406.)  To  show  how  extensively 
an  audita,  querela  applies,  I  cite  F.  N.  B.,  104, 
105,  F;  3  Rep.,  44;  Boydon's  case,  Id.,  52, 
Ridgway's  case,  5  Id. ,  87  ;  Blumfield's  case  ; 
Co  Litt.,  2906. 

The  party  cannot  question  a'judgment  in  a 
collateral  action,  even  where  it  is  declared 
void  by  an  Act  of  Parliament.  (Prigg  v. 
Adams,  1  Salk.,  674.)  Wherever  the  execution 
will  justify  the  sheriff,  he  may  convey  a  good 
title  (Jeanes  v.  Wilkinn,  1  Ves.,  195.)  And 
where  it  is  irregular,  the  court  will,  many 
times,  impose  terms  upon  the  party  (as  that  he 
shall  not  bring  an  action)  before  they  will  set 
it  aside ;  and  an  action  will  not  lie  for  the 
irregularity  till  it  be  set  aside.  (Reynolds  v. 
Corp,  3  Cai.,  267.)  In  Graves  v.  Eades,  5 
Taunt.,  429,  the  court  required  the  party  to 
stipulate  not  to  bring  an  action,  before  they 
would  set  aside  the  execution,  on  the  ground 
that  the  judgment  had  been  paid.  The  doc- 
trine of  lien  becomes  important  only  as  be- 
tween different  judgment  creditors.  It  con- 
fers no  authority,  but  the  power  to  sell  is 
C$35*]  derived  from  the  execution  *The 
case  of  Jackson  v.  Clark.  18  Johns.,  441,  is  the 
only  authority  cited  against  us  which  bears 
upon  the  point ;  but  that  was  a  statute  pro- 
ceeding to  sell  land  for  taxes.  There  was  no 
judgment  nor  execution,  nor  was  there,  of 
course,  any  remedy  by  audita  querela  or 
motion.  That  case  is  like  Bigelow  v.  Stearns, 
19  Johns.,  39,  where  the  judgment  of  an  in- 
ferior court  was  holden  void,  for  want  of  juris- 
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diction.  Woodworth,  «/.,  says,  that  "  the  sale 
was  made  in  consequence  of  a  return  that  the 
whole  of  lot  No.  6  was  chargeable  with  the 
tax.  This  was  a  mistake  of  the  assessors  ;  for 
that  part  of  the  lot,  including  the  premises, 
had  been  assessed  separately,  and  the  taxes 
paid." 

Mr.  Talcott,  Atty-Gen.,  in  reply.  The  estate 
in  the  premises  in  question  was  for  three  lives; 
it  was  a  freehold  ;  and  the  deed  from  E.  C. 
Saunders  did  not  convey  the  legal  estate  to 
Mary  Saunders.  There  is  no  consideration 
mentioned  in  this  conveyance  as  moving  from 
her,  and  it  is  said  none  is  necessary  ;  but 
Cruise's  Dig.,  cited  to  this  point,  relates  mere- 
ly to  an  assignment  of  an  estate  for  years.  A 
freehold  might  pass  by  livery  of  seisin 
(Cruise's  Dig.,  Deed,  ch.  6,  sees.  7  to  31  ;  1 
Inst.,  48  a);  but  here  is  no  livery,  and  the  deed 
cannot  operate  as  a  common  law  conveyance. 
If  at  all,  it  must  operate  under  the  Statute  of 
Uses  as  a  bargain  and  sale,  or  a  covenant  to 
stand  seised.  The  first  requires  for  its  ali- 
ment a  pecuniary  consideration.  (Jackson  v. 
Alexander,  8  Johns.,  488.)  The  last,  blood  or 
marriage.  (Jackson  v.  Sebring,  16  Id.,  528.) 
The  consideration  must  be  the  same  to  enable 
Mary  Saunders  to  take  as  trustee  :  but  she  has 
none  of  the  blood  of  E.  C.  Saunders.  It  is 
said  she  is  the  wife  of  his  son  ;  and  a  cove- 
nant to  stand  seised  to  the  use  of  the  son  and 
his  wife  is  good  (Bould  v.  Winston.  Cro.  Jac., 
168)  ;  and  Sharington  v.  Strotton,  Plowd.,  298, 
is  to  this  effect.  This  case  goes  upon  a  union 
both  of  blood  and  marriage  ;  but  admitting 
that  either  will  do  separately,  Mary  is  not 
named  as  the  wife  in  the  deed.  This  is  neces- 
sary. (Sand  on  Uses,  436-7;  Bedell's  case,  7 
Co.,  133.)  The  relation  by  blood  or  marriage 
should  appear  on  the  face  of  the  instrument. 
(Vin.  Abr.  Uses,  Z  a,  pi.  8.) 

Again  ;  the  instrument  purports  to  be  a 
grant,  in  preesenti,  of  all  E.  C.  Saunders' 
estate.  And  the  provision  that  the  mother 
should  hold  is  inconsistent  and  void.  But  this 
objection  that  the  estate  is  out  of  the  lessors  is 
now  heard  for  the  first  time.  It  should  have 
been  made  upon  the  trial,  to  *warrant  [*636 
its  being  urged  here.  (Graham  v.  Cammann, 
2  Cai.,  168 ;  Frier  v.  Jackson,  8  Johns.,  507  ; 
Pike  v.  Evans,  15  Johns.,  210.)  Had  it  been 
made  there,  it  might  have  been  '  answered  by 
showing  a  conveyance  to  E.  C.  Saunders,  Jr., 
the  ceatui  que  trust. 

Mary  Saunders  was  a  competent  witness. 
She  was  rejected  on  the  ground  that  the  inter- 
est conveyed  was  for  the  support  of  her  infant 
son.  If  this  was  a  testamentary  disposition, 
she  was,  of  course,  not  interested.  That  it 
was  so,  I  refer  to  Rob.  on  Wills,  73  ;  Pow.  on 
Dev.,  9,  10,  ed.  1822;  2  Ves.,  /.,  208;  4  Id., 
565.  If  it  is  to  be  deemed  a  covenant,  the  use 
remained  in  the  covenantor,  until  the  minor 
came  to  the  age  of  21,  (Vin.  Abr.,  Y  a.  pi.  13; 
Doev.  Whittingham,  4  Taunt.,  20),  when  the 
interest  of  the  parents  would  cease  ;  for  they 
would  no  longer  be  bound  to  maintain  the 
child.  But  if  the  trust  was  available  to  the 
infant,  this  can  make  no  difference ;  for  the 
parents  would  still  be  bound  to  support  him. 
from  their  own  funds.  (Darley  v.  Darley,  3 
Atk.,  399  :  1  Ves.,  160  ;  Billingsly  v.  Cricket,  1 
Bro.  Ch.,  268;  Dawes  v.  Howard,  4 Mass.,  97.) 
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It  is  said  this  case  is  an  exception  to  that 
rule,  the  property  being  expressly  devoted  to 
the  child's  support;  but  the  authority  cited 
does  not  bear  out  the  position  ;  and  other 
authorities  are  against  it.  (Andrews  v.  Part- 
ing/on, 3  Br.  Ch.,  60.)  The  case  of  Mundy  v. 
itowe,  4  Br.  Ch.,  234,  shows  upon  what  prin- 
ples  the  Court  of  Chancery  will  qualify  the 
rule.  The  court  are  also  referred  to  Brodie  v. 
Barry,  2  Ves.  &  Bea.,  36.  Then  she  must  be 
excluded,  if  at  all,  upon  her  contingent  inter- 
est, that  her  husband  may  apply  for  support ; 
but  nothing  appears  that  the  contingency  has 
happened. 

The  title  of  a  purchaser  at  sheriff's  sale 
depends  upon  the  judgment.  This  is  an  essen- 
tial part  of  the  evidence  in  ejectment  by  him. 
(Jac.kson  v.  Hasbrouck,  12  Johns.,  213.)  Both 
the  judgment  and  execution  must  be  valid  and 
subsisting.  (Oliver  v.  Appleyate,  South.,  479.) 
The  cases  cited  on  the  other  side,  relating  to 
the  effect  of  setting  aside  a  judgment  after  the 
sale  for  irregularity  or  error,  or  which  show 
that  a  sheriff's  deed  cannot  be  contradicted,  or 
that  a  third  person  cannot  object  the  want  of 
a  scire  facias,  all  go  upon  principles  peculiar  to 
the  cases  themselves,  and  do  not  apply  here. 
Jeanes  v.  Wilkins,  1  Ves.,  Sr.,  195,  is  the 
strongest  case  against  us  ;  but  it  is  not  law. 
I  deny,  on  the  authority  of  Jackson  v.  Morse, 
18  Johns.,  441,  that  the'sheriff  can  always  con- 
vey a  good  title,  where  the  process  will  justify 
him.  Payment  satisfies  the  judgment  ;  this 
O37*]  may  be  inquired  into  *in  a  collateral 
action  ;  and  proof  of  payment  will  defeat  a 
sale  under  it.  In  Woodcock  v.  Bennet,  Court 
of  Errors,  Apr.,  1823,  an  execution  issued 
after  the  death  of  one  of  the  defendants,  with- 
out the  judgment  being  revived  by  scire  facias, 
was  holden  void,  and  that  it  conferred  no  title 
upon  the  purchaser  of  lands  which  had  been 
sold  under  it.  That  was  the  case  of  a  bona 
Jide  purchaser  ;  and  the  question  came  up  col- 
laterally upon  a  bill  filed  to  compel  Woodcock, 
the  purchaser,  to  make  a  title  to  Bennet,  pur- 
suant to  articles  by  which  W.  had  covenanted 
to  convey.  What  difference  is  there  between 
a  paid  judgment  and  one  wanting  parties  ? 
In  Jackson  v.  Sternburgh,  1  Johns.  Cas.,  154, 
Lansing,  Ch.  J. ,  presupposes  that  if  the  judg- 
ment had  been  satisfied  the  sale  would  have 
been  void.  In  Jackson  v.  Robins,  16  Johns., 
571,  the  Chancellor  takes  the  ground  that  the 
judgment  had  not  been  paid,  and  holds  the 
sale  valid.  In  Jackson  v.  Bartlet,  the  court 
presupposed  that  had  the  defendant  before 
been  discharged  from  a  ca.  sa.  by  the  plaint- 
iff's consent,  it  would  have  satisfied  the  judg- 
ment ;  and  that  a  sale  under  a  fi.  fa.  subse- 
quently issued,  would  have  been  void  ;  but  they 
refused  evidence  of  the  discharge,  because  it 
was  by  the  consent  of  the  attorney,  who  had 
no  authority  to  consent.  In  Sherman  v.  Boyce, 
15  Johns.,  443,  the  judgment  was  holden  to 
be  extinguished  by  the  payment,  the  execu- 
tion gone,  and  the  officer  functus  officio.  In 
King  v  Goodwin,  16  Mass.,  63,  it  was  holden, 
that  a  plaries  execution,  issued  after  the  judg- 
ment debtor  had  been  committed  on  au  alias, 
was  void  ;  and  an  extent  upon  land  of  the 
debtor,  he  having  been  first  liberated  by  the 
creditor,  conveyed  no  title  ;  and  in  Hammatt 
v.  Wyman,  9  Mass.,  142,  the  court  declared 
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that  payment  extinguished  the  judgment,  that 
the  execution  was  functus  officio,  and  could 
convey  no  title.  The  Act  Concerning  Judg- 
ments and  Executions.  (1  R.  L.,  504,  sec.  11) 
provides  a  remedy  for  a  bona  fide  purchaser  of 
lands  upon  execution,  who  shall  be  evicted  by 
reason  of  any  irregularity  in  the  proceedings. 
The  case  of  King  v.  Goodwin  is  in  point.  It 
was  entry  sur  disseisin,  for  lands  extended 
upon  execution,  issued  on  a  satisfied  judgment, 
and  the  execution  was  holden  void.  The 
same  principle  applies  to  ejectment  for  lands 
sold  on  &fi.  fa.  In  Foster  v.  Jackson,  Hob., 
58,  it  is  said  *thatan  elegit  is,  in  effect,  [*638 
but  &fi.  fa.  And  this  is  plain  from  the  nature 
of  the  proceedings  upon  an  elegit  as  they  are 
pointed  out  in  Tidd,  941.  True  there  is  a  dif- 
ference made,  in,  some  cases,  between  a  pur- 
chaser by  the  party  and  a  stranger.  In  the 
former  case,  where  the  judgment  is  set  aside, 
on  error,  the  purchase  is  void — in  the  latter  it 
shall  remain  good.  (Goodyere  v.  Ince,  Cro. 
Jac.,  246  ;  Yelv.,  179,  8.  GY,  by  name  of  Good- 
yer  v.  Junce  ;  1  Brownl.,  107,  S.  P.)  The  same 
distinction  is  taken  in  relation  to  an  irregular 
execution,  in  Simonds  v.  Cattin,  2  Cai.,  61.) 
Here  the  purchase  was  by  the  party,  and  we 
deny  that  the  purchaser  from  him  takes  any 
better  title  than  his  grantor  :  both  depend  on 
the  goodness  or  badness  of  the  execution. 
This  is  not  like  sales  under  the  Registry  Acts, 
or  the  Statute  against  Fraudulent  Convey- ' 
ances.  In  the  latter  Act,  the  proviso  in  favor  of 
bona  fide  purchasers  saves  the  second  one. 
Roberts  v.  Anderson,  3  Johns.  Ch.  Rep.  378. 
There  is  no  proviso  for  this  case,  and  Cadwell 
can  take  no  better  title  than  Clark  had  to  give 
him.  This  is,  like  any  other  deed,  void  at  the 
common  law,  as  a  deed  obtained  by  fraud 
from  an  illiterate  man  (Jackson  v.  Hayner,  12 
Johns.,  469),  which  can  never  be  made  valid 
by  a  conveyance  from  a  fraudulent  to  a  bona 
fide  grantee.  Roberts  on  Fraud.  Conv., 382-3, 
illustrates  this  distinction.  In  all  cases  of  a  sale 
under  a  power,  the  grantee  purchases  at  his  peril. 
If  the  power  fails  the  title  goes  with  it. 

But  whether  the  deed  from  Clark  to  Cadwell 
would  have  been  good,  without  notice  to  the 
latter,  or  not,  is  immaterial,  for  he  had  notice. 
The  conversation  with  Hale  was  enough  to 
put  him  on  inquiry  (Anderson  v.  Van  Allen,  12 
Johns.,  345;  Green  v.  Slayter,  4  Johns.  Ch., 
38),  and  the  possession  of  E.  C.  Saunders  con- 
tinued up  to  the  moment  of  the  ffrant  (Chester  - 
man  v.  Gardner,  5  Johns.  Ch.,  33  ;  Daniels  v. 
Damson,  16  Ves.,  249),  either  of  which  amount 
to  legal  notice. 

As  to  the  distinction  between  a  remedy  to 
avoid  the  sale  by  audita  querela,  and  by  assize, 
the  court  are  referred  to  Vin. .  A.  1,  2,  4,  11 ; 
Waddington  v.  Vredenburgh,  2  Johns.  Cas., 
229;  Com.  Dig. ,  audita  querela,  C,  last  para- 
graph. An  audita  querela  must  be  by  the  par- 
ty, and  will  not  lie  after  the  sale. 

There  is  no  doubt  that  the  exception  is  valid, 
and  to  avoid  its  effect  we  are  told  that  Clark 
Saunders  has  released  the  estate  to  R.  Clark. 
To  this  we  answer,  that  the  release  was  not 
under  seal,  and  will  not  pass  a  freehold.  (Jack- 
son v.  Wood,  12  Johns.,  73.)  This  estate  for 
lives  is  a  freehold  interest.  (1  Sch.  &  L., 
90.)  The  release  not  *passing  an  es-  [*639 
tatc,  R.  Clark  cannot  claim,  as  a  bona  fide  pur- 
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chaser,  within  the  Statute  27th  Eliz.  He  is 
not  a  purchaser  of  the  fraudulent  grantor. 
This  is  necessary,  where  the  party  claims 
under  that  Statute  (Jackson  v.  Ham,  15  Johns., 
263,  per  Spencer,  J.),  and  to  avoid  a  deed,  as 
fraudulent,  in  respect  to  creditors,  the  party 
must  claim  under  a  valid  judgment,  due  at  the 
time  of  the  sale.  ( Vide  Drinkwatei-  v.  Drink- 
water,  4  Mass. ,  357,  per  Parsons,  Ch.  J. ;  Hider 
v.  Don-el,  1  Taunt.,  381-2,  per  Mansfield,  Ch. 
J.;  Rob.  on  Fraud.  Conv.,  489-90;  Sanders  v. 

,  Holt,  327,  per  Holt,  Ch.  J.;  Skinn., 

586,  S.  C.) 

WOODWORTH,  J.  If  the  question  had  been 
submitted  to  the  jury,  whether  the  judgments 
were  paid,  I  think  the  plaintiff  would  have 
failed  on  that  ground.  The,evidence  does  not 
satisfactorily  establish  the  fact  of  payment. 
The  judge,  at  the  trial,  being  of  opinion  that 
this  inquiry  was  immaterial,  decided  that  the 
title  of  the  defendant  could  not  be  affected,  he 
being  a  bond  fide  purchaser,  without  notice. 
The  only  question  submitted  to  the  jury  was, 
whether  the  conveyance  from  Clark  Saunders 
to  Edward  C.  Saunders  was  fraudulent.  The 
exception  is  taken  to  the  charge,  but  not  to  the 
opinion  of  the  judge,  excluding  Mary  Saund- 
ers, as  an  incompetent  witness. 

The  rule  laid  down  in  Frier  v.  Jackson,  8 
Johns.,  507,  is  that  a  bill  of  exceptions  does 
not  draw  the  whole  matter  into  examination, 
but  only  on  the  points  to  which  it  was  taken  ; 
and  that  the  party  excepting  must  lay  his  fin- 
ger on  those  points  which  might  arise,  either, 
in  admitting  or  denying  evidence,  or  in  mat- 
ter of  law  arising  from  a  fact  not  denied,  in 
which  either  party  was  overruled  by  the  court. 

The  plaintiff  made  out  a  title  in  Edward  C. 
Saunders,  which  entitles  him  to  recover,  unless 
that  title  was  devested  by  the  sale  under  the 
judgments.  The  conveyance  to  Edward  C. 
Saunders,  Jr.,  cannot  operate  as  a  bargain  and 
sale,  for  want  of  a  pecuniary  consideration.  If 
it  operates  at  all,  it  must  be  by  way  of  cov 
enant  to  stand  seised  to  uses.  That  species  of 
conveyance  is  good,  when  made  upon  the  con- 
sideration of  blood  or  marriage.  In  such  case 
the  Statute  of  Uses  transfers  the  title  to  the 
use  appointed.  If  the  parties  be  of  one  blood, 
64O*]  *the  law  implies  a  good  consideration, 
arising  from  natural  love  and  affection.  In 
this  case  the  conveyance  provides  that  the 
lease  shall  remain  in  the  hands  of  Mary  Saun- 
ders, for  the  use,  benefit  and  support  of  her 
son,  Edward,  until  he  arrives  at  the  age  of  21, 
at  which  time  he  is  to  come  into  possession  of 
the  lease.  If  it  be  admitted  that  Mary  Saun- 
ders is  to  be  considered  as  a  grantee,  upon 
trust,  for  Edward  C.  Saunders,  Jr.,  there  is  no 
tie  of  blood  between  the  grantor  and  grantee. 
The  deed,  therefore,  must  fail,  as  a  covenant 
to  stand  seised. 

The  cases  on  this  subject  are  ably  examined 
in  Jackson  v.  Sebring,  16  Johns.,  515.  The 
words  used  in  the  instrument,  although  in  the 
form  of  a  deed,  would  seem  to  denote  an  in 
tention  to  devise.  There  are  many  cases  where 
a  writing,  in  this  form,  has  been  proved  as  a 
will.  (4  Ves.,  Jr.,  565.)  On  this  supposition, 
the  result  is  the  same  as  to  the  present  interest 
of  Saunders,  the  elder.  It  follows,  then,  that 
Mary  Saunders  had  no  interest  in  the  prem- 
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ises,  and  ought  to  have  been  received  as  a 
witness. 

The  question  to  be  decided  is,  whether  a  title 
can  be  acquired  under  an  execution  issued  on 
a  judgment  that  has  been  paid.  It  is  certain 
that  the  judgment  is  no  Hen,  after  payment 
which  is  matter  in  pats  and  may  be  established 
by  parol  testimony. 

In  Shermanv.  Boyce,  15  Johns.,  443,  the  de- 
fendant, as  deputy-sheriff,  sold  the  plaintiff's 
personal  property  on  an  execution,  after  the 
same  had  been  paid.  The  court  say,  "  the 
debt  must  be  deemed  satisfied  as  to  the  judg- 
ment creditor  ;  and  that  fact  being  established, 
the  law,  founded  on  wise  policy,  considers  the 
officer  as  functus  officio.  The  direct  and  sole 
object  of  the/,  fa.  was  to  raise  the  money  to 
satisfy  the  judgment  creditor.  That  object 
being  attained,  the  power  conferred  by  the 
writ  is  spent."  So,  also,  in  Carter  v.  Simpson, 
7  Johns.,  535,  the  same  doctrine  is  recognized. 
The  plaintiff,  in  that  case  was  a  purchaser  of 
some  hay,  at  a  constable's  sale,  on  execution. 
The  defendant  contended  that  it  was  necessary 
to  prove- the  execution  and  judgment.  It  was 
held  that  the  plaintiff  was  bound  to  prove  the 
authority  under  which  the  constable  acted.  It 
was  observed  that  *"  if  the  constable  [*(j4-l 
had  no  authority  to  sell  the  hay,  the  vendee 
had  no  title." 

It  is  well  settled  that  a  vendee,  under  a 
lawful  judgment  and  execution,  shall  not  lose 
his  property  upon  a  icversal  of  the  judgment 
by  writ  of  error.  But  no  case  admits  a  title  in 
the  purchaser,  when  the  sheriff  acted  without 
authority.  (Manning's  case,  8  Co.,  96.)  What- 
ever may  be  the  rights  of  a  bona  fide  pur- 
chaser, without  notice,  it  must  be  conceded, 
that  as  between  the  parties,  the  judgment  and 
execution  are  extinguished  by  payment.  Con- 
seqiienlly,  Russel  Clark,  a  plaintiff  in  one  of 
the  executions,  who  paid  to  the  sheriff  the 
amount  of  the  other,  and  afterwards  assumed 
the  control  of  it,  can  never  set  up  his  purchase 
as  making  out  a  title. 

The  action  of  ejectment,  on  the  demise  of 
Clark  and  his  partners,  against  Edward  C. 
Saunders,  might  have  been  successfully  re- 
sisted, by  proving  payment  of  the  judgments 
and  executions  under  which  the  premises  were 
sold  ;  but  the  objection  not  being  taken  in  that 
suit,  Saunders  was  dispossessed  on  the  7th  of 
May,  1820.  The  next  day  the  defendant  en- 
tered, claiming  title  under  Clark.  He  proved 
an  assignment  of  the  original  lease  to  him, 
dated  May  8,  1820.  for  the  alleged  considera- 
tion of  $700,  hut  there  is  no  proof  that  any- 
thing was  paid,  or  secured  to  be  paid.  Hale, 
a  witness,  testified  that  in  a  conversation  with 
the  defendant  the  day  before  he  purchased,  it 
was  mentioned  that  Edward  C.  Saunders  laid 
some  claim  to  the  premises,  but  upon  what  it 
was  founded  nothing  was  said.  The  defendant 
afterwards  informed  the  witness  that  when  he 
purchased,  the  Company  indemnified  him. 

Enough  has  not  been  shown  to  entitle  the 
defendant  to  the  character  of  a  bona  fide  pur- 
chaser, for  a  valuable  consideration,  without 
notice.  It  is,  therefore,  not  necessary  to  dis- 
cuss the  more  difficult  question,  whether  a 
bona  fide  purchaser  can  be  affected  by  payment 
of  the  judgments.  Admitting  he  cannot,  the 
present  defendant  can  derive  no  benefit,  his 
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title  being  no  better  than  that  of  the  purchasers 
«t  the  sheriff's  sale  It  is  not  sufficient  to  show 
merely  a  good  conveyance  in  form — payment 
of  the  consideration  must  be  made  out.  It 
must  be  actually  paid,  not  merely  secured  to 
•<542*J  *be  paid,  for  otherwise  the  purchaser 
would  not  be  hurt.  This  doctrine  is  well  set- 
tled in  the  books.  (3  Atk..  304  ;  3  P.  Wm., 
307  ;  1  Atk.,  538  ;  2  Atk.,  630  ;  2  Mad.,  255.) 
Besides,  it  is  here  stated  that  the  defendant  is 
indemnified,  and  if  so,  cannot  incur  loss,  what- 
ever may  be  our  decision.  The  defense  of  a 
purchaser  for  a  valuable  consideration,  is  gen- 
erally confined  to  a  court  of  equity,  and  may 
be  resorted  to  when  the  defendant  has  as  good 
a  claim  to  the  protection  of  a  court  of  equity, 
to  defend  his  possession,  as  the  plaintiff  has  to 
the  assistance  of  the  court  to  assert  his  right. 
In  such  case,  the  court  will  not  interfere  on 
either  side.  It  can  never  be  made  use  of  as  a 
substantive  ground  of  equity,  for  offensive 
operations  by  a  plaintiff.  It  is  not  ground  for 
relief  though  it  is  a  good  defense.  (16  Johns., 
544;  Arab!.,  292.) 

The  defendant  not  having  shown  that  he  is 
a  subsequent  bo na  fide  purchaser,  must  stand 
on  the  same  ground  as  if  Clark,  the  purchaser 
from  the  sheriff,  had  never  conveyed. 

On  the  question  of  notice,  I  think  a  knowl- 
edge that  Saunders  had  a  claim,  was  enough 
to  put  the  party  on  inquiry.  Presumptive 
notice  is  where  the  law  imputes  to  a  purchaser 
the  knowledge  of  a  fact,  of  which  the  exercise 
of  common  prudence  and  ordinary  diligence 
must  have  apprised  him.  (New.  on  Cont., 
511,  and  the  cases  there  cited.) 

The  conveyance  from  Clark  Saunders  to  his 
father  was  undoubtedly  fraudulent  as  to  cred- 
itors, and  subsequent  bona  fide  purchasers  ; 
but  as  between  the  parties  it  was  valid.  It  is 
not  drawn  in  question  by  a  creditor  having  a 
judgment,  or  standing  in  a  situation  to  contest 
the  fraud,  or  a  subsequent  bona  fide  purchaser. 
The  judgments  being  paid,  the  direction  to  the 
sheriff  to  sell,  and  the  purchase  of  the  prem- 
ises by  Russell  Clark,  were  fraudulent  acts, 
and  cannot  give  him  a  right  to  question  the 
conveyance  between  Clark  Saunders  and  his 
father.  This  was  an  immaterial  question,  sub- 
mitted to  the  jury.  I  am  of  opinion  that  the 
•exception  was  well  taken,  and  consequently 
that  a  new  trial  be  granted,  with  costs  to  abide 
the  event. 

SUTHERLAND,  J.,  concurred. 

•643*]  *SAVAGE,  Ch.  J.  If  the  lease  from 
•Clark  Saunders,  to  Edward  C.  Saunders,  and 
from  him  to  E.  C.  Saunders,  Jr.,  are  valid, 
then  Mary  Saunders  was  an  incompetent  wit- 
ness. The  express  object  of  the  conveyance 
was,  to  place  in  her  hands  a  fund  for  the  sup- 
port of  her  son.  She  would,  therefore,  be  re- 
lieved as  far  as  the  fund  extended,  from  an 
obligation,  which  would  otherwise  be  binding 
upon  her.  The  lease,  then,  is  for  her  benefit, 
-and  that  of  her  husband,  as  parents  of  Edward 
C.  Saunders,  Jr.  The  instrument,  however, 
-cannot  operate  as  a  bargain  and  sale,  for  want 
of  a  pecuniary  consideration  ;  nor  as  a  cov- 
enant to  stand  seised,  as  there  is  no  relation  of 
blood  between  the  grantor  and  Mary  Saunders, 
nor  by  way  of  assignment  for  want  of  livery 
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of  seisin,  the  estate  attempted  to  be  conveyed 
being  a  freehold. 

The  abstract  question,  whether  a  sale  by  a 
sheriff  upon  an  execution  which  has  been  paid, 
is  valid,  is  one  of  some  difficulty.  On  the  one 
hand,  debtors  should  be  protected  from  a 
sacrifice  of  their  property,  after  payment  of 
their  debts ;  and  on  the  other,  innocent  pur- 
chasers, who  have  parted  with  their  money  on 
the  faith  of  a  sale,  by  virtue  of  legal  process, 
regular  upon  its  face,  and  supported  by  a  regu- 
lar judgment,  ought  to  be  protected  in  their 
purchases. 

In  Sherman  v.  Boyce,  15  Johns.,  446,  Platt, 
J.,  in  delivering  the  opinion  of  the  court,  lays 
down  the  law  in  substance,  that  payment  of  the 
money  unconditionally  to  the  plaintiff  is  satis- 
faction of  the  debt  ;  and  therefore  the  officer 
holding  the./?,  fa.  becomes  fu  nctus  officio — the 
process  having  attained  its  object  by  payment 
and  satisfaction  of  the  judgment,  the  power 
conferred  by  it  is  spent. 

In  Jeane*  v.  Wilkim,  1  Ves.,  Sr.,  195,  Lord 
Ch.  Hard wicke  says:  "To  avoid  the  sale  and 
title  of  the  defendant,  it  must  be  proved  that 
the  fi.  fa.  was  void,  and  conveyed  no  authority 
to  the  sheriff  ;  for  it  might  be  irregular,  and 
yet  if  sufficient  to  indemnify  the  sheriff,  so 
that  he  might  justify  in  an  action  of  trespass, 
he  might  convey  a  good  title,  notwithstanding 
the  writ  might  be  afterwards  set  aside." 

This  doctrine  was  fully  discussed  in  the  case 
of  Woodcock  v.  Sennet,  in  the  Court  of  Errors, 
in  Apr.  last,  by  Woodworth,  *J.,  in  [*t>44 
delivering  his  opinion,  which  was  unanimously 
concurred  in  by  the  court. 

It  may,  therefore,  be  considered  settled  law, 
that  a  bona  fide  purchaser,  at  a  sheriff's  sale, 
acquires  a  valid  title  as  against  the  defendant 
in  the  execution,  unless  it  is  not  only  voidable, 
but  absolutely  void. 

The  same  reasons  of  policy  which  secure  to 
an  innocent  purchaser  a  valid  title,  do  not 
exist  where  the  judgment  creditor  becomes 
the  purchaser  ;  and  it  would  be  the  height  of 
injustice  to  allow  the  party,  guilty  of  the 
irregularity,  to  take  advantage  of  it.  The  case 
of  Hewson  v.  Deygert,  8  Johns.,  333,  contains 
nothing  contrary  to  this  principle.  In  that 
case  the  court  decided  that  land  could  not  be 
sold  a  second  time,  by  virtue  of  the  same  judg- 
ment and  execution,  while  in  the  hands  of  the 
purchaser  at  the  first  sale.  And  in  Jackson  v. 
Benedict,  the  question  was,  not  whether  there 
was  any  irregularity  in  issuing  the  execution, 
but  whether  the  plaintiff  had  not  lost  his'pri- 
ority  upon  certain  property  of  the  defendant, 
and  the  title,  in  consequence  thereof,  was 
vested  in  another  person. 

In  the  cases  last  cited,  the  parties  complain- 
ing of  the  effect  of  the  executions  were  bona 
fide  purchasers,  not  parties  to  the  executions, 
and  possessing  no  other  remedy  than  by  de- 
fending the  property  they  had  purchased  and 
paid  for. 

In  the  case  now  under  consideration,  the 
party,  seeking  to  avail  himself  of  the  irregular- 
ity of  the  sale,  was  a  defendant,  who  stood  by 
and  looked  on  while  his  property  was  sold  by 
virtue  of  an  execution,  which  had  been  paid, 
as  he  now  alleges.  No  effort  was  made  on 
his  part  to  stay  the  proceedings,  or  set  aside 
the  sale,  either  by  motion  to  the  court,  or 
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audita  querela.  Had  the  property  been  pur- 
chased by  a  third  person,  a  stranger  to  the 
transaction  between  the  parties  to  the  execu- 
tion,  I  should  deny  the  plaintiff's  right  to  re- 
cover. 

The  property  passed  into  the  hands  of  the 
defendant,  who  cannot,  in  my  judgment,  be 
considered  a  bonafide  purchaser,  as  he  pur- 
chased from  the  plaintiff  in  the  execution, 
and  notice  is  brought  home  to  him.  He  knew 
that  Saunders  made  some  claim.  This  ,was 
sufficient  to  put  him  upon  inquiry.  It  must 
645*J  *be  presumed  that  he  did  inquire,  as 
he  took  an  indemnity  against  the  claim.  The 
cases  cited,  of  Jackson  v.  Owen,  8  Johns.,  137, 
and  Meglian  v.  Mills,  9  Johns.,  64,  are  not  so 
strong,  nor  have  I  found  any  case  where  facts 
like  these  ere  held  insufficient  notice. 

The  contest  here  is  virtually  between  the 
original  parties ;  and  as  between  them  I  can 
see  no  objection  to  an  inquiry  into  the  regu- 
larity of  the  sale.  The  evidence  offered  was 
not  to  contradict  the  sheriff's  deed,  as  in  Jack- 
son v.  Croy,  12  Johns.,  427,  and  Jackson  v. 
Vanderheyden,  17  Johns.,  167,  but  to  show 
that  the  plaintiff  in  the  execution  proceeded  to 
sell  contrary  to  the  rights  of  the  def  endants,and 
in  my  opinion,  it  should  have  been  received. 

The  question  submitted  to  the  jury  was, 
whether  the  conveyance  from  Clark  Saunders 
to  E.  C.  Saunders  was  not  fraudulent  and 
void  ;  and  the  jury  were  warranted  by  the 
testimony  in  their  verdict. 

But  still,. if  the  judgment  had  been  paid,  the 
sale  would  have  been  void,  as  between  the 
parties.  The  evidence  produced  rather  proved 
that  no  payment  had  been  made  ;  but  in  my 
opinion,  the  judge  erred  in  refusing  to  submit 
that  testimony  to  the  jury,  and  a  new  trial 
should  be  granted. 

New  trial  granted. 

Deed  inoperative  for  want  of  consideration—  Cov- 
enant to  stand  seised.  Cited  in— 4  Cow.,  430;  3 
Wend,,  334 ;  13  N.  Y.,  517 ;  9  Barb.,  225 ;  13  Barb.,  182 ; 
102  Mass.,  536 :  17  Ohio  St.,  660. 

Sate  on  execution  where  judgment  is  paid  is  a 
nullity— Payment  may  be  shown  by  parol.  Cited  in— 
4  Wend.,  481;  7  Wend.,  400:  8  Wend,  681;  15  Wend.. 
323;  18  Wend.,  124;  2  Hill,  567;  3  Denio.  552;  59  N. 
Y..  411;  5  Barb. ,568;  12  Barb.,  244;  9  Abb.  Pr.,  351 ; 
2  Leg.  Obs..  366;  48  Iiid.,  413;  47  Mo.,  361 ;  59  Mo., 
236:  31  N.  J.  L.,  472. 

Trial— Party  making  objections  must  state  grounds 
—  Bill  of  exceptions  must  be  specific.  Cited  in— 9 
Wend.,  296 ;  11  Wend.,  430,  562 ;  38  N.  Y.,  186 ;  6 
Trans.  App.,  242;  5  Barb.,  406;  6  Barb.,  335;  19 
Barb.,  665 ;  36  Barb.,  401 ;  34  Cal.,  686. 

Fraudulent  grantor  cannot  impeach  his  own  grants. 
Cited  in— 9  N.  Y.,  149 ;  12  How.  Pr.,  118. 

Also  cited  in— 8  Wend.,  547  ;  10  Paige  408 ;  9  N.  Y., 
548 ;  49  N.  Y.,  291 ;  1  Barb.,  240 ;  12  Barb.,  610 ;  29 
Barb.,  110  ;  65  Barb.,  232 ;  18  Wall,  375 ;  38  Cal.,  377, 80. 


LEVERICK  v.  MEIGS  &  REED. 

factor — Remittance  by,  to  Principal — Duty  in 
Purchasing  Bill — Need  not  Inquire  as  to 
Drawee — Liable  for  F)-aud  or  Negligence — 
Must  Obey  Instructions — Del  Credere — Com- 
mission— Extent  of  Factor's  Guaranty,  under. 

The  general  duty  of  a  factor  considered. 
A  factor  under  a  general  power,  will  not  be  re- 
sponsible for  losses,  if  he  appear  to  have  acted  to 


the  best  of  his  abilities,  without  breach  of  orders, 
gross  negligence,  or  fraud. 

If  there  be  a  loss  by  his  giving  credit  on  a  sale,  or 
making  remittance,  &c.,  he  is  responsible,  unless  it 
appears  that  he  used  ordinary  diligence  to  ascertain 
the  discredit  or  insolvency  of  the  party  whose  fail- 
ure occasioned  the  loss. 

When  directed  to  remit,  however,  he  need  not,  in 
general,  inquire  into  the  credit  of  the  drawee. 

But  if  circumstances  of  suspicion  appear  against 
the  drawers,  sufficient  to  put  a  man  of  ordinary 
prudence  on  his  guard,  he  will  be  accountable. 

If  the  bill  be  drawn  by  a  partnership,  he  must 
show  the  good  credit  of  all  the  members  of  the  firm. 

A  factor  need  not  obey  instructions  to  remit,  un- 
less good  bills  can  be  obtained. 

When  a  factor's  powers  are  limited  and  specific,  he 
must,  in  general,  pursue  them  literally. 

And  where  a  factor  at  Savannah  was  directed  by 
his  principal  in  N.  Y.  to  remit  bills  at  short  sight  on 
some  good  house  in  N.  Y.;  held  that  he  was  bound  at 
his  peril  to  see  that  the  drawee  was  in  good  credit. 

The  nature  and  effect  of  a  commission  del  credere 
considered. 

It  is,  where  a  factor,  for  a  premium  beyond  the 
usual  commission  for  the  sale,  becomes  bound  to- 
pay  the  price  at  all  events. 

The  factor  may  be  debited  by  the  vendor,  as  the 
vendee  of  the  goods. 

As  between  the  factor  and  the  actual  vendee,  the 
former  is  considered  the  sole  owner  of  the  goods. 

Rights  of  set  off  between  these  two  considered. 

The  original  vendor  may,  before  payment,  resort 
to  the  actual  vendee  as  the  collateral  security  of  the- 
factor ;  and  may  stop  the  payment  to  the  latter. 

Factor  not  liable  to  pay  till  the  purchase  money 
becomes  due  to  him. 

But  when,  due,  the  principal  may  call  on  him, 
without  first  looking  to  the  actual  vendee ;  so  that 
his  engagement  is  a  guaranty  of  the  sale. 

The  only  difference  between  an  ordinary  factor 
and  a  factor  under  a  commission  del  credere  arises- 
from  this  guaranty. 

But  this  guaranty  of  the  sale  or  commission  del 
credere  does  not  imply  a  guaranty  of  the  remittance. 

This  obligation  would  apply  only  to  a  real  pur- 
chaser. 

Whereas  the  factor,  under  the  commission,  still 
retains  his  character  of  ordinary  factor  as  to  the 
remittance. 

A  guaranty  of  the  remittance  depends  on  the 
principle  that  a  bill  or  note  does  not  discharge  a 
precedent  debt  unless  it  prove  good. 

Citations— Cowp.,  480;  3  Cai.,  238;  Uohns.  Cos., 
175 ;  6  Johns.,  72 :  1  Campb.,  598 ;  1  Com.  on  Con., 
236,  253  ;  1  Liv.,  209,  342,  355,  368 ;  1  Gall.,  36,  361,  351  ; 
3  Campb.,  291 :  IT.  R.,  115 ;  2  Campb.,  587 ;  3  Bos. 
&  P.,  485;  5  Com.  Dig.,  55  ;  1  Maule  &  S.,  576  ;  Ifr 
Johns.,  285-6;  6  Taunt.,  519:  2  Johns.  Cas,  441;  1 
Salk.,  124 ;  1  Esp.  Cas.,  8  :  6  Bro.  P.  C.,  280 ;  7  Taunt,, 
164 ;  17  Mass.,  148, 150 ;  3  Johns.  Cas.,  36. 

A  SSUMPSIT  ;  tried  before  His  Honor,  the 
-£\-  late  Ch.  J.  Spencer,  at  the  N.  Y.  sittings, 
in  June,  1821. 

The  action  was  to  recover  the  amount  of 
two  several  bills  of  exchange,  each  drawn  by 
the  house  of  Rea  &  Butler,  in  Savannah, 
upon  Thomas  C.  Butler,  of  N.  Y.,  at  60  days 
sight  ;  the  first  dated  Jan.  20, 1819,  for  $743.28- 
the  other  dated  Feb.  5,  in  the  same  year,  for 
$1,384.78,  both  payable  to  the  plaintiff.  They 
were  remitted  to  the  plaintiff  by  the  defend- 
ants, on  account  of  the  proceeds  of  goods  con- 
signed to  the  defendants  by  the  plaintiff,  for 
*salc  on  his  account ;  and  which  they  [*(>46- 
sold  at  a  credit,  as  his  factors,  under  a  com- 
mission to  guaranty  the  sales. 

At  the  trial,  proof  of  the  nature  of  the  con- 
tract, and  the  liability  of  the  defendants,  de- 
pended, in  part,  upon  various  letters  which 
passed  between  the  parties,  under  dates  from 
Dec.  12,  1818.  to  Mar.  1,  1819,  and  which  were 
given  in  evidence.  Under  dates  of  the  12th 


NOTE.— Factor—  Remittance  by  to  principal  —  Is 
not  guarantor  of  bill  of  exchange. 

If  a  factor  have  authority  to  remit  funds  in  his 
possession  to  his  principal,  he  is  only  responsible  in 
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purchasing  a  bill  for  good  faith  and  diligence,  other- 
wise, if  he  remits  without  authority.  Henbach  v. 
Rother,  2  Duer,  227.  See  Potter  v.  Morland,  3  Cush.,. 
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and  84th  Dec.,  1818,  and  Jan.  2,  1819,  the  de- 
fendants acknowledged  the  receipt  and  sale  of 
goods  ;  and  in  the  letter  of  the  24th,  they 
added,  "P.  S.  The  paper  received  for  butter 
and  gin  is  undoubted  ;  and  we  are  willing,  in 
all  cases,  to  add  our  guaranty  to  our  sales  for 
the  usual  commission  for  so  doing."  Under 
date  of -Jan.  2,  they  wrote:  "Bills  on  your 
place  are  very  scarce,  and  none  at  less  than  60 
days  sight,  which  are  now  selling  for  cash,  at 
l£*ct.  discount."  Under  date  of  Jan.  20,  1819, 
they  sent  an  account  of  sales  on  credit,  and 
wrote  thus  :  "Inclosed  is  Rea  &  Butler's  draft 
647*]  on  Thomas  C.  Butler,  Jr.,  *of  your 
place,  for  $743.28,  to  your  debit  at  par,  hav- 
ing been  received  for  your  account,  in  ex- 
change for  paper  received  for  gin  and  butter 
sold  for  your  account.  We  have  concluded 
to  guarantee  our  sales  for  you  at  1£  per  cent. 
and  have  this  day  debited  you  with  our 
guarantee  on  amount  sold  F. ,  &c."  Under 
date  of  Feb.  5,  1819,  they  stated  a  balance  to 
the  amount  of  the  bill,  of  $1,384.74,  which 
they  mentioned  as  being  inclosed,  and  added, 
"  which  is  remitted  on  your  account  and  risk." 

It  was  admitted  by  the  defendants,  that  the 
two  bills  were  regularly  protested  for  non- 
payment, and  sent  to  them  at  Savannah,  to  be 
there  put  in  suit  against  the  drawers,  which 
was  done  in  the  name  of  the  plaintiff,  without 
prejudice  to  the  rights  of  the  respective  par- 
ties to  this  suit. 

The  plaintiff,  under  date  of  Jan.  9,  1819, 
had  written  thus:  "I  should  wish  you  to 
guarantee  the  sales  of  my  different  shipments, 
which  are  made  at  a  credit,  at  the  usual  com- 
mission. The  charge  for  guaranteeing  of 
Messrs.  H.  &  W.  is  1£  per  cent,  which  is  the 
customary  charge.  I  will  thank  you  to 
negotiate  the  paper  received  for  gin  and  butter 
in  such  a  way  that  I  may  receive  the  funds 
here,  either  in  bills  you  have  mentioned,  or  a 
draft  at  short  sight  on  some  good  house,  in 
time  to  meet  my  note  given  for  those  articles 
at  90  days."  Under  date  of  Jan.  27,  1819,  he 
acknowledged  the  receipt  of  the  defendant's 
letters  of  Jan.  2,  stated  a  corrected  balance  at 
$756.17,  and  added,  "  for  which  I  will  thank 
you  to  procure  a  good  draft  on  this  place  at  as 
short  sight  as  possible.  If  no  better  can  be 
done,  send  a  60  day  bill,  which  I  suppose  can 
be  had  at  a  discount."  Under  date  of  Jan.  30, 
1819,  the  plaintiff  acknowledged  the  receipt  of 
the  bill  of  $743.28,  and  added,  "  the  draft  is 
duly  honored,  but  I  am  sorry  to  say  it  cannot 
be  discounted  unless  paying  more  than  bank 
discount.  Mr.  B's  paper  will  not  go  in  bank. 
They  are  rather  shy  of  him  :  his  business  ap- 
pears to  be  pretty  well  extended.  I  think  the 
draft  will  be  paid  when  due.  The  above  in 
confidence."  Under  date  of  Feb.  3.  1819,  the 
plaintiff  corrected  the  balance  of  other  sales 
by  the  defendants,  and  added,  "  which  please 
648*]  remit  as  I  before  requested."  *Under 
several  subsequent  dates  the  plaintiff  wrote  in 
relation  to  the  measures  on  foot  to  secure  or 
obtain  payment  of  the  bills  from  the  drawers 
and  acceptor,  which  had  failed,  they  having 
finally  proved  insolvent. 


It  appeared  that  T.  C.  Butler,  the  acceptor, 
failed  in  Feb.  1819 ;  that  the  firm  of  Rea  & 
Butler,  at  Savannah,  consisted  of  James  Rea, 
of  Savannah,  and  Thomas  C.  Butler,  of  N.Y. : 
that  the  former  had,  for  several  years  before, 
carried  on  trade  at  Savannah  under  this  firm, 
and  the  latter  at  a  separate  house  in  N.  Y. 

Several  witnesses  were  examined  both  for 
the  plaintiff  and  defendant,  as  to  the  credit  of 
Rea  &  Butler,  before  and  at  the  time  of  the 
purchase  and  remittance  of  the  bills  by  the 
defendants.  It  is  unnecessary  to  state  their 
testimony  particularly,  as  it  is,  so  far  as  it  can 
be  material,  noticed  in  the  opinions  of  the 
judges.  The  result  was,  that  the  house  of 
Rea  &  Butler  were  in  good  credit  a  Savannah; 
whereas,  Thomas  C.  Butler  was,  for  some  time 
before  the  bills  were  drawn,  in  bad  credit  at 
N.  Y.,  and  his  failure  immediately  produced 
that  of  Rea  &  Butler  at  Savannah.  The  facts 
which  relate  to  the  negligence  of  the  defend- 
ants are  also  sufficiently  stated  in  the  opinions 
of  the  judges. 

A  verdict  was  taken  for  the  plaintiff  for 
$2,500,  subject  to  the  opinion  of  the  court 
upon  a  case,  with  liberty  to  either  party  to 
turn  it  into  a  special  verdict. 

The  cause  was  argued  at  the  last  May  Term, 
by  (the  late)  Mr.  J.  Wells  for  the  plaintiff,  and 
R.  &  T.  A.  Emmet  for  the  defendants. 

Mr.  J.  Wells,  for  the  plaintiff. 

1.  The  defendants,  as  factors,  have  rendered 
themselves  personally  liable  for  the  proceeds 
of  the  plaintiff's  goods,  by  their  negligence  in 
taking  the  bills  in  which    they  attempted  to 
make  the  remittances. 

2.  They  are  personally  liable  for  the  pro- 
ceeds, by  virtue  of  the  del  credere  contract. 

The  bills  were  defective  in  the  essential 
properties  of  a  bill  of  exchange.  There  should 
have  been  three  parties  at*least.  The  [*649 
phrase,  "pay  in  a  bill  of  exchange,"  always 
contemplates  this  number  of  parties  with  a 
view  to  the  security  ;  that  security  is  always 
less  upon  a  bill  having  but  two  parties;  indeed, 
this  bill  by  Rea  &  Butler,  drawn  upon  Butler, 
is  but  little  more  than  if  Rea  had  drawn  the 
bill  upon  himself  ;  for  Butler  was  the  support 
of  the  house  at  Savannah,  and  when  he  was 

§one  the  whole  concern  went  with  him.  In  a 
ill,  the  holder  relies  both  upon  drawer  and 
drawee,  who  ought  to  be  distinct  and  respon- 
sible persons.  Here  the  acceptance  of  the  bill 
furnished  no  additional  security  ;  for  the  ac- 
ceptor was  already  bound  as  drawer.  He  had 
no  option,  which  is  many  times  of  the  greatest 
importance.  Had  he  not  been  already  bound, 
the  bill  would  have  been  immediately  returned 
upon  the  drawers,  R.  &  B.,  and  every  effort 
made  to  have  it  taken  up  ;  and  a  protest  for 
non-acceptance  might  have  been  the  means  of 
saving  the  debt.*  Butler  gained  60  days  upon 
the  first  bill,  by  this  expedient.  In  this  case 
there  being  no  precedent  debt,  the  bill  could 
not  be  treated  as  waste  paper,  and  seut  back 
for  that  reason.  (Murray  v.  Gouverneur,  2 
Johns.,  Cas.,  441.) 

Again  ;  the  bill  was  drawn  by  one  who  had 
no  funds  in  the  hands  of  the  drawee.  A  bill 


A  factor  who  remits  a  bill  to  his  principal  in  pay- 
ment of  goods  sold  on  his  account,  and  indorses  the 
bill,  does  not,  thereby;  become  personally  respon- 
sible to  his  principal.if  he  receives  no  consideration 
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for  guaranteeing,  and  does  not  expressly  undertake 
to  do  so.  Sharp  v.  Emmet,  5  Whart.  (Pa.),  288.  But 
see  Goupy  v.  Harden,  2  Marsh,  454;  7  Taunt.,  159. 
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is  good  only,  upon  the  supposition  of  funds, 
which  are  transferred  by  the  draft,  to  the 
payee.  Here  the  bills  were  drawn  on  a  mere 
speculation. 

Rea  &  Butler  were  not  in  sufficient  credit  to 
warrant  the  purchase*  and  transmission  of 
their  bills.  When  one  undertakes,  for  a  re- 
ward, to  perform  any  work,  he  is  bound  to  use 
a  degree  of  diligence  adequate  to  the  perform- 
ance of  it.  His  obligation  should  be  rigorously 
construed  ;  and  he  is  answerable  for  slight 
neglect,  where  no  more  could  be  required  of  a 
mandatary  than  ordinary  exertions.  (Jones 
on  Bailment,  98.)  The  duty  of  a  factor  lies 
in  feasance.  Here  was  gross  negligence. 
Before  taking  these  bills,  the  defendants  were 
bound  to  be  satisfied  that  the  parties  were  in 
good  credit.  They  should  diligently  have  in- 
quired into  their  circumstances  ;  but  no  such 
inquiry  appears. 

Whatever  might  have  been  the  credit  of  R. 
&  B.  at  Savannah,  there  is  no  doubt  that  the 
65O*]  drawee  was  in  bad  *credit.  The  bill  j 
was  a  remittance.  The  object  was  to  procure 
payment  in  the  City  of  N.  Y.,  where  funds 
were  supposed  to  lie.  The  defendants,  then, 
should  not  have  sent  bills  upon  a  man  of  straw. 
This  was  not  fulfilling  their  duty  as  agents. 
It  is  enough  to  charge  the  defendants  with 
negligence,  that  the  drawee  was  notoriously  in 
bad  credit.  The  person  primarily  liable  on 
the  bill  is  the  acceptor,  who  stands  in  the 
same  position  as  the  maker  of  a  note.  The 
drawer  is,  like  the  indorser  of  a  note,  a  mere 
surety.  Suppose  then,  instead  of  the  bills, 
that  T.  C.  Butler's  notes  had  been  sent  to  N. 
Y:,  indorsed  by  R.  &.  B.  could  a  factor  justify 
such  a  remittance  ?  The  case  of  M'Kenzie  v. 
Scott,  6Br.,  P.  C.  Tpmlin's  ed.,  280,  shows 
the  duty  of  a  factor  in  remitting  bills.  The 
person,  upon  whom  the  bills  are  drawn,  must 
be  in  good  and  universal  credit  at  the  time. 

But  we  claim  upon  the  del  credere  commis- 
sion and  guaranty  contained  in  the  letter  of 
Dec.  24.  This  was  acceded  to  on  the  part  of 
the  plaintiff,  and  the  commission  charged  by 
the  defendants.  A  factor  under  a  del  credere 
commission,  is  answerable  directly  as  a  vendee; 
or,  if  not  so,  he  is  answerable*  collaterally, 
which  amounts  to  the  same  thing  in  this  in- 
stance. (Jac.  L.  D. ,  del  credere,  M'Kenzie  v. 
Scott.  6  Br.,  P.  C.  Tomlin's  ed.,  280  ;  Scrimshire 
v.  Alderlon,  2  Str.;  1182  ;  Paley's  Pr.  &  Ag., 
40;  Hammond  on  Parties  to  Actions,  29.)  It 
will  be  seen  from  the  cases  cited,  that  del 
credere  and  guaranty  are  the  same. 

The  factors    were    bound    as    vendees   or 

fuarantors  to  pay  in  N.  Y.,  and  unless  the 
ills  were  available,  they  did  not  operate  as 
payment.  The  remittance  was  thus  at  the 
risk  of  the  defendants.  A  sale  by  the  factor 
creates  a  contract  between  the  principal  and 
the  vendee,  or  the  principal  may  charge  the 
factor  at  his  election.  The  law  is  so  con- 
sidered by  a  series  of  authorities,  in  relation  to 
a  factor  acting  under  a  del  credere  commission. 
(Scrimshire  v.  Alderton,  per  Lee,  C h.  J.,  2 
Str.,  1183  ;  Grove  v.  Dubois,  1  T.  R.,  115  ;  Id., 
286  :  Houghtonv.  Mattfiews,  3  B.  &  P.,  488,  per 
Chambre,  J.)  M'Kenzie  v.  Scott  resembles  this 
case  in  all  its  material  parts.  The  arguments 
in  that  case  are  all  condensed  in  1  Liv.  on  Ag. 
410.  The  authorities  cited  show  that  the 
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guaranty  of  the  del  credere  factor  extends, 
not  only  to  the  responsibility  of  the  vendees, 
but  he  is  bound  to  pay  in  the  first  instance. 
The  following  authorities  are  to  the  same 
effect:  Morris  v.  Cleasby,  1  M.  &  S.,  576; 
Wienholt  v.  Roberts,  2  Campb.,  586  ;  Com.  Dig. 
Mercluint,  C,  Paley's  Pr.  &  Agent,  40. 

*But  suppose  the  defendants  to  have  [*65 1 
been  mere  guarantors,  Fell  on  Guaranties,  1, 
defines  the  nature  of  their  undertaking.  It  is 
that  the  debt  shall  be  paid  to  the  principal, 
the  person  to  whom  it  belongs — not  merely 
to  the  factor.  To  stop  at  the  latter  is  short  of 
the  great  purpose  to  be  answered.  The  prin 
cipal  has  not  been  paid.  The  notes  taken 
upon  the  sales  have  been  exchanged  for  bills 
which  produced  nothing.  The  guaranty  is 
not  performed. 

Mr.  R.  Emmet,  contra: 

1.  The  guaranty  for  which  the  defendants 
received  a  commission  was  for  the  sales  only, 
and  did  not  extend  to  the  remittances. 

2.  The  defendants  acted  in  good  faith,  and 
with  due  caution,  as  the  factors  of  the  plaint- 
iff, in  making  remittances  to  him. 

It  is  admitted  that  the  bills  are  good  in 
form,  but  denied  that  they  are  so  for  the  pur- 
pose of  transmission.  I  am  not  aware  of  any 
such  distinction.  Allow  that  they  are  drawn 
upon  a  member  of  the  same  house  with  the 
drawers,  there  is  nothing  singular  in  this.  It 
accords  with  a  very  extensive  practice  in  the 
commercial  world.  The  real  and  only  ques 
tion  is  whether  the  defendants  believed  the 
house  of  Rea  &  Butler  to  be  in  good  credit. 

That  there  were  no  funds  with  the  drawee 
is  a  mere  assumption,  unwarranted  by  the  tes- 
timony ;  but  if  there  was  a  want  of  funds  to 
charge  the  defendants,  it  should  be  proved 
that  they  knew  of  the  deficiency.  The  case 
of  M'Kenzie  v.  Scott  does  not,  as  supposed,  de- 
cide that  the  factor  is  bound,  at  his  peril,  to 
remit  bills  on  a  house  of  good  and  universal 
credit ;  nothing  of  this  is  mentioned  in  the 
marginal  note  to  that  case,  nor  is  it  found  in 
the  case  itself,  except  in  the  arguments  of 
counsel. 

The  guaranty  was  of  sales  only,  and  did  not 
extend  to  remittances.  The  case  turns  upon 
the  intent  and  understanding  of  the  parties, 
not  upon  the  abstract  nature  of  a  del  credere 
commission.  To  fix  this  title  to  the  transac- 
tion between  these  parties  is  a  misnomer. 
The  plaintiff  himself  points  to  the  very  bills 
afterwards  remitted  as  those  which  he  would 
be  willing  to  receive ;  and  the  negotiation 
*upon  the  guaranty  is  confined,  in  [*($52 
terms,  to  the  sales  of  the  goods.  The  guar- 
anty of  remittances  is  entirely  a  different  af- 
fair. Each  remittance  was  made  under  the 
specific  direction  of  the  plaintiff,  whereas  in 
M'Kenzie  v.  Scott  and  the  other  cases  cited  for 
the  plaintiff  the  transmission  was  under  the 
general  authority  of  the  factor.  This  is  the 
distinction  by  which  the  case  is  taken  entirely 
out  of  the  operation  of  the  authorities  referred 
to  ;  and  it  is  a  turning  distinction  in  the  cause. 
There  are  many  reasons  why  the  sale  and  re- 
mittance should  be  kept  separate.  They  are 
so  in  their  nature ;  and  it  cannot  follow  that 
because  sales  are  guarantied  remittances  must 
be  so.  The  parties  to  transactions  like  this 
generally  reside  at  different  ports  —  their 
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knowledge  of  individual  credit  being  differ- 
ent. It  is  convenient  for  the  merchant  to  em- 
ploy a  factor  to  guaranty  foreign  sales  ;  while, 
at  home,  he  understands  much  better  than 
his  factor  the  credit  of  parties  to  the  bill 
through  whom  the  remittance  is  to  be  made. 
Suppose  the  principal  had,  in  this  case,  di- 
rected an  investment  of  the  avails  in  merchan- 
dise at  Savannah,  instead  of  a  remittance, 
would  it  have  deprived  the  defendants  of 
their  commission  ?  No.  The  commission  re- 
lates merely  to  the  sales.  The  same  may  be 
said  of  a  sale  upon  a  del  credere  commission. 
No  matter  how  the  proceeds  are  disposed  of, 
though  not  remitted,  the  factor  is  entitled  to 
his  commission  in  both  cases.  According  to 
the  argument  on  the  other  side,  a  del  credere 
always  implies  a  remmittance,  which  is  cer- 
tainly not  involved  in  the  definition.  In  both 
•cases  it  would  be  imposing  an  additional  duty, 
beyond  the  nature  of  the  engagement,  and 
without  an  adequate  compensation.  As  to  the 
•cases  showing  the  undertaking  of  a  del  credere 
factor  to  be  absolute,  no  doubt  they  are  law, 
but  we  deny  that  they  have  any  bearing  what- 
ever upon  this  case. 

Suppose  that  up  to  tfte  time  of  the  remit- 
tance the  defendants  alone  were  liable,  and 
that  the  vendees  were  not  liable,  what  was  the 
nature  of  the  defendants'  engagement?  Merely 
that  the  vendees  should  pay,  and  that  the  de- 
fendants would  draw  for  the  purpose  of  re- 
mittance when  called  upon — not  to  see  that 
the  remittance  was  fully  effected.  Allowing 
ours  to  be  a  del  credere  commission,  the  only 
653*]  case  *quoted  against  us  which  deserves 
a  serious  consideration  is  that  of  M'Kenzie  v. 
Scott ;  but  in  that  case  the  agent  transmitted 
the  draft  without  previous  instructions.  He 
indorsed  the  bills,  and  stood  liable,  independ- 
ent of  his  del  credere  character.  The  reasons 
of  the  decision  are  not  given,  though  one 
ground  was,  probably,  the  indorsement  by  the 
factor.  From  the  whole  case  it  is  evident  that 
it  did  not  go  merely  on  the  ground  of  the  de- 
fendant's del  credere  character.  The  reporter 
puts  the  defendant's  liability  upon  the  prin- 
ciple that  he  had  parted  with  the  original 
acceptances,  which  were  good,  for  those  which 
were  bad.  The  point  of  del  credere  is  certainly 
touched  very  lightly  throughout ;  and  it  is 
impossible  to  determine  what  influence  this 
had  in  the  decision.  It  might  have  had  none, 
or  it  might  have  been  considered  in  connec- 
tion with  the  other  circumstances.  The  case 
of  Lucas  v.  Oroning,  7  Taunt.,  164;  S.  C.,  2 
Marsh. ,  460,  was  the  case  of  a  del  credere  com- 
mission, and  the  court  agree  that  had  there 
been  instructions  to  remit,  it  would  have  taken 
all  responsibility  from  the  factor  and  thrown 
it  upon  his  principal.  The  case  was  decided 
in  favor  or  the  plaintiff,  upon  the  ground  that 
there  was  a  want  of  authority. 

The  remaining  question,  then,  is,  did  the 
defendants  act  in  good  faith  ?  No  argument 
against  this  arises  from  a  want  of  credit 
simply,  either  in  the  drawers  or  acceptor.  A 
factor  is  not  bound  to  know  the  credit  of  the 
drawee.  He  cannot  know  it.  Suppose  the 
drawee  had  resided  at  Bordeaux  or  Ham- 
burg, a  knowledge  of  his  credit  might  be  ex- 
acted with  the  same  propriety  as  in  this  in- 
stance. It  lies  with  the  plaintiff  to  show 
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affirmatively  that  the  defendants  knew  the 
drawee  to  be  of  doubtful  credit.  The  question 
more  properly  relates  to  Rea  &  Butler,  whether 
they  were  in  such  credit  that  their  drafts 
might  be  received  by  the  defendants,  without 
incurring  the  imputation  of  negligence.  The 
factor  is  bound  to  do  no  more  than  to  believe 
and  understand  ;  though  we  admit  he  was  to 
exercise  greater  caution  in  relation  to  the 
drawers,  who  resided  near  him,  than  the 
drawee,  whom  he  does  not  and  cannot  be  re- 
quired to  know. 

*  Mr.  T.  A.  Emmet  (same  side).  The  [*O54 
argument  on  the  other  side  would  subject 
agents  and  factors  to  a  responsibility  unknown 
to  our  law.  Jones  alone  has  been  cited  to  fix 
the  extent  of  this  responsibility  ;  but  in  Thorn 
v.  Deas,  4  Johns..  84,  the  ideas  of  Jones  upon 
one  branch  of  the  same  subject  came  under 
consideration,  and  were  directly  overruled  ; 
and  the  Chief  Justice  condemned  the  whole 
head  of  mandates  in  Sir  W.  Jones,  as  a  part 
which  was  hastily  and  loosely  written.  The 
extent  to  which  Jones  would  carry  our  lia- 
bility is  that  of  the  civil  law  only.  Our  own 
law  knows  of  no  responsibility  in  a  factor  for 
anything  short  of  gross  negligence.  The 
action  here  is  assumpsit  in  form ;  but  the 
principles  on  which  it  is  to  be  sustained 
are  the  same  as  if  it  had  been  an  action  on 
the  case. 

The  doctrine  of  our  law  as  to  del  credere 
liability  is  founded  by  the  other  side  on  the 
argument  of  counsel  in  McKenzie  v.  Scott;  but 
as  the  defendants  did  not  act  under  such  a 
commission,  it  is  necessary  to  inquire  how  far 
they  are  accountable  in  their  real  character. 
This  is  only  for  breach  of  orders,  gross  negli- 
gence or  fraud.  (Moore  v.  Nourgue,  Cowp. . 
479;  Comber  v.  Anderson,  \  Campb.,  523;  Joice 
v.  Sims,  1  Yeates,  409.)  If  they  acted  in  good 
faith,  this  is  a  full  protection.  (Liotard  v. 
Graves,  3  Cai.,  226:  Larder  v.  Keaquick;  1 
Johns.  Cas.,  174.)  The  question  of  negligence 
should  have  been  submitted  to  the  jury,  as 
well  as  what  degree  of  negligence  was  imput- 
able  to  the  defendants.  It  should,  at  least, 
have  been  shown  that  the  defendants  knew 
Butler  of  N.  Y.  to  be  a  member  of  the  same 
house  with  Rea  &  Butler  at  Savannah.  All 
the  defendants  were  bound  to  do,  was  to  remit 
in  the  usual  and  proper  mode;  and  it  does  not 
appear  that  they  could  have  obtained  better 
bills  on  N.  Y.  Russell  v.'  Hankey,  6  T.  R.,  12, 
presents  a  case  of  slight  neglect.  The  defend- 
ant, a  banker,  gave  up  the  bills  of  his  corre- 
spondent to  the  acceptor,  on  receiving  a  check 
for  the  amount,  on  a  London  banker,  which 
proved  bad;  but  because  the  defendant  had 
done  what  was  usual  in  the  course  of  trade, 
he  had  a  verdict,  and  on  motion  for  a  new 
trial,  the  court  even  refused  a  rule  to  show 
cause.  That  a  factor  is  bound  to  no  more 
than  good  faith  and  reasonable  diligence,  ap- 
pears also  from  Evans  v.  Potter,  2  Gall.,  13. 
Had  the  plaintiff  deemed  the  mode  of  drawing, 
in  this  case,  improper,  he  had  afull  opportuity 
to  object;  *but  altogether  omitted  to  [*655 
do  so.  The  case  has  been  likened  to  a  prom- 
issory note  on  Butler,  but  this  would  have  been 
out  of  the  ordinary  course  of  remittance;  and 
it  is  not  fair  to  claim  the  same  effect  upon  or- 
dinary, as  upon  extraordinary  paper,  carrying 

651 


655 


SUPREME  COURT,  STATE  op  NEW  YORK. 


1824 


suspicion  upon  the  face  of  it.  If  negligence 
is  to  be  fixed,  on  factors  from  a  want  of  credit 
in  a  foreign  drawee,  the  knowledge  of  such 
want  of  credit  should  be  brought  home  by  the 
clearest  proof.  No  such  knowledge  in  this 
case  is  proved,  or  even  pretended;  and  no 
suspicion  existed  which  imposed  the  burden 
of  inquiry.  The  duty  of  remittance  is  press- 
ing and  speedy;  and  by  requiring  an  absolute 
knowledge  of  credit,  such  as  is  contended  for, 
we  should  render  a  safe  discharge  of  the  duty 
impossible.  The  factor  can  act  only  from  the 
estimation  which  the  parties  to  the  bill  have,  in 
the  commercial  world.  Here  the  general 
character  of  the  drawers  was  good;  and  farther 
the  defendants  were  not  bound  to  examine. 
No  inquiry  whatever  is  necessary,  except  by 
way  of  excuse,  where  a  suspicious  character 
is  first  established;  or  where  a  character  for 
good  credit  is  not  yet  established,  owing  to 
the  newness  of  the  house,  or  other  cause.  The 
factor  ought  not  to  be  holden  amenable  for 
particular  facts.  With  him,  the  credit  of  the 
parties  to  the  bill  depends  on  their  general 
character,  which  can  no  more  be  impeached 
by  particular  circumstances,  than  the  credit  of 
a  witness  whose  character  is  fair. 

A  factor  is  not  bound  to  remit  without  in- 
structions from  his  principal  (1  Liv.  on  Ag.,  68. 
Ferris  v.  Paris,  10  Johns. ,  285;  Clark  v.  Mood, 
17  Mass.,  150);  and  when  he  does  remit  under 
these  instructions,  it  is  at  the  risk  of  his  prin 
cipal.  (17  Mass.,  150,  per  Parker,  Ch.  J.)  It 
is  the  principle  that  the  factor  is  not  bound  to 
remit  without  specific  instructions,  which 
governed  the  case  of  M'Kenzie  v.  Scott,  as  well 
as  that  of  Lucas  v.  Growing,  and  neither  deci- 
sion had  anything  to  do  with  the  nature  of  a 
del  credere.  If  M'Kenzie  v.  Scott  had  been  de- 
cided merely  in  reference  to  del  credere  duty, 
the  case  of  Lucas  v.  Groning  could  not  have 
arisen.  Why  should  Gibbs,  Ch.  J.,  have  put 
the  question  to  the  jury,  or  the  court  thought 
it  at  all  important,  on  the  motion  for  a  new 
trial,  whether  authority  had  or  had  not  been 
given?  The  whole  risk  would  have  been 
(5«5()*]  thrown  on  the  *defendant,  without 
examining  the  question,  of  authority.  That 
case  is  stated  expressly  to  be  one  of  a  del  cre- 
dere character. 

Though  a  del  credere  makes  the  factor  a 
debtor  at  the  moment  of  sale,  yet  he  does  not 
cease  to  be  a  factor;  otherwise  the  question  in 
Schrimshire  v.  Alderton  never  would  have 
arisen.  He  is  deemed,  on  the  sale,  instantly 
to  have  received  the  proceeds,  instead  of  wait- 
ing for  the  actual  receipts.  He  holds  the  re- 
ceipts, in  both  cases,  subject  to  the  orders  of 
his  principal.  He  is  debtor,  in  respect  to  his 
duty,  to  account.  When  an  actual  debtor  is 
directed  to  remit,  the  moment  he  purchased 
the  bills,  he  has  paid  his  debt,  as  fully  as  if  he 
had  executed  instructions  to  pay  in  stock 
goods,  or  any  other  way. 

The  term  del  credere  is  not  used  in  the 
transaction  between  these  parties.  But  give 
the  plaintiff  all  which  he  claims — suppose  it 
to  be  a  del  credere  transaction,  and  allow  the 
consequence,  that  the  defendants  would, 
therefore,  have  been  bound  to  guaranty  the 
remittances — cannot  parties  limit  their  engage- 
ments? Contentio  mncit  legem;  and  the  par- 
ties, most  evidently,  from  the  language  and 
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acts  of  both,  never  intended  to  go  beyond  the 
mere  guaranty  of  the  sales. 

Mr.  Wells,  in  reply.  To  determine  the  gen- 
eral duty  of  factors,  I  certainly  felt  myself 
authorized  to  refer  to  Sir  William  Jones,  as  a 
book  of  very  high  authority,  containing  not 
only  the  doctrines  of  the  civil  but  the  common 
law.  It  establishes  a  most  reasonable  distinc- 
tion between  the  merely  gratuitous  and  the 
venal  mandatory.  Nothing  short  of  gross 
negligence  implicates  the  first — slight  negli- 
gence the  latter;  and  so  it  would  be  decided, 
if  the  question  was  raised  here  for  the  first 
time;  for  what  would  be  gross  neglect  in  one 
who  acts  gratuitously,  might  be  equalled  by 
slight  neglect  in  a  venal  undertaker.  The  au- 
thorities relied  upon  against  the  doctrine  of 
Jones,  in  the  case  of  Thorne  v.  Deas,  are  those 
of  the  merely  gratuitous  mandatary.  Liver- 
more  on  Agency  (1  Liv.  on  Ag.,  352)  lays 
down  the  same  rule,  and  grounds  himself  on 
Mallough  v.  Barber,  4  Campb.,  C.,  150,  and 
Park  v.  Hammond.  (Id.,  344;  6  Taunt.,  495, 
S.  C.)  He  says(l  Liv.  on  Ag,,  355):  "It is  not 
sufficient  *that  he  (the  factor)  has  been  [*657 
guilty  of  no  fraud,  or  of  no  such  gross  negli 
gence  as  would  carry  with  it  the  insignia  of 
fraud.  He  is  required  to  act  with  reasonable 
care  and  prudence  in  his  employment,  and  ex 
ercise  his  judgment  after  proper  inquiries  and 
precautions."  We  go  upon  the  ground  that  a 
factor  is  holden  to  the  strictest  diligence.  The 
impeachment  of  Jones,  in  Thoi-ne  v.  Deas,  by 
the  Chief  Justice,  relates  to  a  small  point  in  the 
work,  which  has  no  application  here,  and 
surely  ought  not  to  condemn  the  whole.  Its 
reputation  is  too  well  established  to  be  in  dan- 
ger of  such  a  fate.  It  was  produced  by  one  of 
the  most  accomplished  scholars  and  jurists  in 
the  world. 

But  if  these  defendants  were  ignorant  of  the 

credit  of  the  constituent  members  of  the  house 

which  drew  the  bills,  this  was,  of  itself,  gross 

j  negligence.     No  funds  are  shown  in  !N.  Y. 

i  Though   the  evidence,  as  to  the  questions  of 

I  credit  and  negligence,  might  have  been  referred 

I  to  the  jury,  yet  the  whole  is  by  consent  upon 

j  the  case,  and  fairly  before  the  court.     It  is 

j  properly  here,  as  presenting  mixed  questions 

!  of  law  and  fact. 

I  still  think  that  the  case  of  M'Kenzie  v.  Scott 
turned  principally  upon  the  effect  of  a  del  cre- 
dere commission  ;  and  it  has  been  so  treated  by 
all  the  elementary  writers  since  the  decision  of 
that  cause.  It  is  clear  that  remittances  were 
to  be  made  in  that  case.  They  are  mentioned 
specifically,  in  one  letter,  and"  it  is  plainly  iii- 
i  ferrible  that  they  had  been  directed  before. 
|  At  any  rate,  the  bills  were  accepted  on  their 
receipt,  which  was  equivalent  to  original  in- 
structions, being  a  full  recognition  of  the  act. 
Lucas  v.  Groning  has  no  bearing  upon  the 
case,  one  way  or  the  other.  I  have  looked 
into  that  case,  and  though  decided  against  the 
factor,  I  omitted  to  cite  it.  The  case  was  de- 
cided upon  a  point  which  rendered  it  unneces- 
sary to  take  any  one  ground  involved  in  this. 
But  I  hope  my  clients  are  not  to  suffer,  because 
the  counsel  in  that  cause,  having  other  and 
sufficient  arguments,  omitted  to  draw  into 
question  the  effect  of  a  del  credere  commission. 
Certainly,  the  admission  of  gentlemen,  that 
the  factor  is  accountable  as  a  vendee,  amounts 
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<J58*]  to  a  relicta.  When  we  *look  to  the 
factors,  it  is  as  vendees — not  as  factors  and 
vendees.  I  admit  they  might,  though  acting 
under  a  del  credere  commission,  have  continued 
factors  after  sale,  for  the  mere  purpose  of 
•enabling  their  principal  to  stop  a  payment  to 
them  from  the  real  vendees  ;  yet  there  is  no 
such  character,  I  believe,  as  a  quasi  factor.  By 
acting  under  a  del  credere  commission,  he  loses 
his  character  of  a  common  factor.  If  he  does 
not — if  gentlemen  are  correct,  they  destroy  all 
distinction  between  an  ordinary  factor,  and 
one  acting  under  a  del  credere  commission. 
When  we  look  to  the  defendants,  it  is,  then, as 
naked  vendees.  It  is  a  new  doctrine,  that  when 
a  debtor  remits,  the  debt  is  paid,  because  the 
creditor  has  requested  payment.  Would  send- 
ing grain  or  bills  to  the  creditor  be  a  discharge? 
True,  if  there  be  a  specific  direction  to  pay  to 
A.  B.  or  vest  the  debt  in  goods,  it  is  a  payment 
when  the  direction  is  complied  with.  It  is  a 
conversion  of  the  debt  into  other  hands,  or 
into  goods,  and  must  necessarily  then  remain 
at  the  risk  of  the  creditor  ;  but  without  such 
specific  instructions,  the  remittance  is  always 
at  the  risk  of  the  debtor.  If  the  bill,  being 
foreign,  is  unavailable,  it  is  no  payment,  and 
damages  may  be  recovered  on  its  being  pro- 
tested. 

No  particular  form  of  words  is  necessary  to 
constitute  a  del  credere  commission.  'Any  ex- 
pressions importing  a  guaranty  are  sufficient ; 
as  in  Scrimshire  v.  Aider-ton.  The  present  is  a 
clear  case  of  guaranty,  and  whether  it  be 
called  del  credere  or  not,  is  immaterial.  It  is 
agreed  that  a  commission  was  given  to  guar- 
anty the  sales  ;  and  the  avails  of  the  sales 
being  lost,  the  defendants  are  accountable.  If 
the  del  credere  commission  does  not  extend  to 
the  remittances,  what  is  the  plaintiff's  money 
paid  for  ?  The  defendants  were  bound  event- 
.ually  to  guaranty  the  paper  given  upon  the 
sales  ;  and  ought  not  the  same  accountability 
to  be  extended  to  the  bills  ?  These  are  a  mere 
substitute  for  the  notes.  Unless  the  responsi- 
bility is  made  to  embrace  the  remittance,  the 
defendants  took  pay  without  incurring  any 
additional  risk  whatever. 

Again  ;  the  defendants  were  not  only  to  sell 
but  remit,  and  the  terms  of  their  duty  was  not 
complied  with,  until  they  had  remitted.  To 
the  first  duty  and  commission  of  sale  was 
659*]  *superadded  the  del  credere  commission 
and  duty,  which  is  of  that  remittance  ;  and 
the  bills  were,  therefore,  at  the  defendant's 
risk. 

WOODWORTH,  J.  The  first  question  arising 
in  this  cause  is,  whether  the  defendants  are 
liable  on  the  ground  of  negligence,  in  taking 
the  bills  remitted  to  the  plaintiff. 

In  examining  this  question,  the  defendants 
will  be  considered  as  factors  and  agents,  with- 
out reference  to  the  effect  produced  by  a  guar- 
anty of  the  sales. 

Where  the  factor's  power  is  general,  it  has 
been  held  that  he  must  exercise  a  sound  and 
honest  judgment,  in  those  matters  which  are 
left  to  his  discretion.  He  will  not  be  respon- 
sible, if  he  appear  to  have  acted  to  the  best  of 
his  abilities,  and  not  to  have  been  guilty  of 
breach  of  orders,  gross  negligence  or  fraud. 
(Moor  v.  Afourgue,  Cow  p.,  480  ;  Liotard  v. 
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Graves,  3Cai.,  238;  1  Johns.  Gas.,  175;  Van 
Alen  v.  Vanderpool,  6  Johns.,  72  ;  1  Campb., 
598  ;  1  Com.  on  Cont.,  236  ;  1  Liv.,  342.)  It 
is  not  sufficient,  however,  that  he  has  not  been 
guilty  of  fraud,  or  such  gross  negligence  as 
would  carry  with  it  the  badges  of  fraud.  He 
is  required  to  act  with  reasonable  care  and 
prudence,  in  his  employment,  and  exercise  his 
judgment  after  proper  inquiry  and  precautions. 
If  ordinary  diligence  would  have  enabled  him 
to  learn  the  discredit  or  insolvency  of  the  party, 
he  will  not  be  discharged  from  responsibility 
to  his  principal.  (1  Gall. ,  361  ;  3  Campb. ,  291 ; 
1  Liv.,  355.)  When  a  factor's  power  is  lim- 
ited, he  must  strictly  adhere  to  his  orders,  and 
generally  must,  at  his  peril,  pursue  them  liter- 
ally. (3  Cai.,  238  ;  1  Com.  on  Cont.,  236  ;  1 
Liv.,  368.)  A  brief  examination  of  the  facts 
will  determine  whether  the  defendants  can  be 
protected  according  to  the  principles  thus  laid 
down.  As  a  general  proposition,  I  apprehend 
that  where  a  factor  is  directed  to  remit  in  bills, 
if  he  procure  such  as  are  drawn  by  persons  of 
undoubted  credit  at  the  time,  it  is  a  compliance 
with  the  duty  he  has  to  perform.  The  person 
on  whom  the  bill  is  drawn,  rests  in  the  discre- 
tion of  the  drawer.  The  law  presumes  he  has 
effects  of  the  drawer  in  his  hands.  If  the 
factor  has  no  cause  to  doubt  the  fact,  he  may 
*take  the  bill  consistently  with  the  duty  [*66O 
he  owes  his  principal,  and  will  not  be  liable  on 
the  ground  of  negligence,  although  it  should 
afterwards  turn  out  that  the  drawee  was  not 
of  known  responsibility.  In  such  a  case,  it  is 
not  required  of  the  factor  first  to  ascertain 
whether  the  person  on  whom  the  bill  is  drawn 
is  in  good  credit.  Where  the  principal  and 
factor  reside  at  a  distance  from  each  other,  it 
cannot  be  reasonably  expected  that  the  latter 
will  have  it  in  his  power  to  obtain  information, 
so  as  to  decide  with  safety.  A  merchant  in 
Savannah  cannot  be  supposed  to  possess  knowl- 
edge, beyond  a  very  limited  extent,  of  the 
credit  of  individuals  in  the  City  of  N.  Y.  The 
utmost  diligence  in  making  inquiries  would  be 
to  no  purpose.  The  consequence  of  such  a 
doctrine  would  be,  in  most  cases,  to  prevent  a 
remittance.  A  factor  would  be  unwilling  to 
incur  the  risk.  If  the  acceptor  was  in  bad 
credit  when  he  accepted  the  bill,  and  it  was 
subsequently  protested  for  non-payment,  the 
factor  would  become  liable,  unless  the  amount 
could  be  collected  of  the  drawer.  Such  strict- 
ness is  not  intended  by  a  principal,  requesting 
his  factor  to  remit  funds  from  a  distant  place. 
It  would  necessarily  produce  delay  and  embar- 
rasssment,  and  be  found  an  inconvenient  rule 
in  practice,  that  ought  not  to  be  sanctioned, 
The  case  before  us  is  of  a  different  character. 
The  bill  was  drawn  by  Rea  &  Butler,  as  part- 
ners, on  Thomas  C.  Butler,  one  of  the  firm, 
and  accepted  by  him.  One  partner  carried  on 
business  at  Savannah — the  other  at  N.  Y. 
There  were  two  establishments.  Was  this  fact 
known  to  the  defendants  when  they  purchased 
the  bill  ?  There  is  no  direct  evidence  of  their 
knowledge  ;  but,  from  all  the  testimony,  I 
think  the  presumption  is,  that  they  knew 
Thomas  C.  Butler  was  a  partner.  Some  of  the 
witnesses  examined  speak  of  him  in  that  char- 
acter. From  the  testimony  of  others,  it  is 
matter  of  plain  inference.  Rea,  alone,  con- 
ducted business  at  Savannah.  The  witnesses 

058 


6-50 


SUPREME  COURT,  STATE  OK  NEW  YORK. 


1834 


have  reference  to  the  credit  and  concerns  of 
the  firm,  as  managed  by  Kea  at  that  place. 
They  attribute  the  failure  of  Rea  &  Butler  to 
the  failure  of  Thomas  C.  Butler.  It  appears, 
therefore,  highly  probable,  that  this  fact  was 
of  general  notoriety.  But,  if  not,  enough  is 
shown  to  have  put  the  defendants  on  inquiry. 
661*]  *In  Bar  rill  v.  Phillip*,  1  Gal.,  36, 
Mr.  Justice  Story  observes  :  "In  order  to  affect 
the  factor  with  the  imputation  of  negligence, 
it  is  sufficient  if  he  have  notice  of  facts  which 
ought  to  put  a  person  of  ordinary  prudence  on 
his~guard."  The  same  doctrine  was  held  bjr 
Lord  Ellenborough,  in  Simpxon  v.  Swan,  3 
Campb.,  291.  If  there  was  negligence  in  not 
making  inquiry,  the  defendants  must  abide  the 
consequences  arising  from  that  omission.  The 
question  then  is,  whether  they  have  shown 
that  Rea  &  Butler  were  of  undoubted  credit 
when  they  purchased  the  bill.  So  far  as  re- 
spects the  firm  of  Rea  &  Butler  doing  business 
at  Savannah,  I  think  the  evidence  satisfactorily 
shows  the  house  was  in  good  credit.  It  is 
true  that  two  or  three  witnesses  doubted  the 
general  credit,  on  account  of  the  standing  of 
Thomas  C.  Butler  in  N.  Y.  There  seems  to 
be  no  question  but  that  the  house  at  Savannah 
was  doing  business  to  advantage.  The  de- 
fendants' witnesses  speak  only  of  this  concern  ; 
they  knew  nothing  of  Butler's  affairs  ;  but  the 
plaintiff  proved  that,  at  the  time,  he  was 
doubted  and  in  bad  credit,  and  shortly  after 
failed.  From  this  statement  it  is  obvious  that 
the  real  credit  or  solvency  of  the  house  could 
not  be  established,  by  showing  that  Rea  was 
in  good  credit  at  Savannah,  or  that  that  por- 
tion of  the  concern  conducted  by  him  had 
yielded  a  profit.  At  the  time  these  favorable 
opinions  were  entertained,  he  was  insolvent, 
in  consequence  of  his  connection  with  Butler. 
The  question  whether  Rea  &  Butler  were  in 
good  credit,  cannot  be  answered  satisfactorily, 
without  ascertaining  the  standing  of  Butler  in 
N.  Y.  If  that  was  bad,  the  other  partner  is 
affected  bv  it.  Immediately  after  the  intelli- 
gence of  Butler's  failure,  Rea  also  failed.  If 
then  the  defendants  elected  to  purchase  a  bill 
of  this  firm,  they  necessarily  became  bound  to 
prove  the  credit  and  solvency  of  both  partners, 
to  exonerate  themselves  from  the  imputation 
of  negligence.  If  they  cannot  do  this,  they 
are  clearly  liable.  There  is  no  hardship  in  this 
doctrine.  If  they  were  not  satisfied  as  to  the 
credit  of  Butler,  they  were  not  bound  to  pur- 
chase ;  if  they  could  not  obtain  bills  drawn  by 
persons  in  good  credit,  they  were  not  bound 
to  remit.  The  instruction  of  a  principal  to  his 
662*]  factor,  to  remit  in  *bills,  does  not  sub- 
ject the  latter  to  a  liability  for  a  breach  of 
orders,  until  good  bills  can  be  obtained.  A 
contrary  doctrine  would,  unnecessarily,  in- 
crease the  hazard  of  the  principal.  It  would 
break  in  upon  the  rule,  believed  to  be  uni- 
versal, that  the  factor  who  remits,  cannot  pro- 
tect himself  in  case  of  a  failure,  unless  the 
drawers  were,  at  the  time,  considered  respon- 
sible. I  am,  therefore,  of  opinion  that  the 
defendants  assumed  the  risk  of  Butler's  solv- 
ency. 

But,  on  another  ground,  I  think  the  defend- 
ants liable.  They  acted  in  pursuance  of  par- 
ticular instructions,  and  were  bound  to  pursue 
them  strictly.  The  plaintiff's  letter  of  Jan.  9, 
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1819,  directed  the  defendants  to  negotiate  the 
paper  received  for  his  shipments,  in  such  way 
that  he  might  receive  the  funds  in  N.  Y.,  either 
in  bills,  or  a  draft  at  short  sight,  on  some  good 
house,  in  time  to  meet  his  note  given  at  90 
days. 

The  defendants'  letter  of  Jan.  20,  1819,  ac- 
knowledges the  receipt  of  the  plaintiff's  letter 
of  the  9th.  They  inclosed  the  first  bill  on  But- 
ler, for  $743.28.  Jan.  27,  the  plaintiff  again 
wrote  to  the  defendants,  in  which  he  request* 
them  to  procure  a  good  draft  on  N.  Y.  At 
this  time  he  had  not  received  the  letter  of  Jan. 
20.  Feb.  5,  the  defendants  wrote,  inclosing 
the  second  bill,  for  $1,384.78.  They  had  not 
then  received  the  plaintiff's  letter  of  Jan.  27  ; 
it  was  not  acknowledged,  nor  had  sufficient 
time  elapsed  for  its  arrival.  The  defendants 
must  then  be  governed  by  the  letter  of  Jan.  9. 
On  looking  at  the  directions,  it  will  be  seen 
that  the  plaintiff  wished  to  provide  for  his  note 
of  90  days.  It  was,  therefore,  important  that 
the  acceptor  should  be  of  undoubted  credit  ; 
if  he  was,  the  bill  at  60  days  might  be  dis- 
counted immediately  after  acceptance,  and  the 
object  in  view  attained  ;  but  if  the  acceptor 
was  doubtful,  delay  was  the  inevitable  conse- 
quence, however  unquestionable  the  drawers 
might  be.  He  determined,  therefore,  to  be 
explicit  on  this  point,  and  required  the  draft 
to  be  on  a  good  house  in  N.  Y.  This  has  been 
wholly  disregarded.  It  does  not  appear  that 
any  inquiry  was  made  by  the  defendants  re- 
specting Butler  ;  their  witnesses  knew  nothing 
of  his  standing  ;  the  plaintiff  proves  he  was 
*not  entitled  to  credit.  Here  was  gross  [*663 
negligence,  a  departure  from  orders,  and 
thereby  an  assumption  of  the  risk  of  Butler's 
credit.  On  this  ground  the  plaintiff  is  entitled 
to  recover. 

The  next  inquiry  is,  whether  the  defendants 
are  liable  by  reason  of  the  guaranty  of  the 
sales. 

Under  date  of  Jan.  20,  1819,  the  defendants 
say,  "we  have  concluded  to  guaranty  our  sales 
at  1^  per  cent."  What  is  the  legal  effect  of 
such  a  contract  ?  By  an  agreement,  called  del 
credere,  a  factor,  for  an  additional  premium, 
beyond  the  usual  commission,  when  he  sells 
the  goods  of  his  principal,  becomes  bound  to 
pay  the  price  at  all  events.  In  Grove  v.  Dubois, 
1  T.  R.,  115,  Lord  Mansfield  observes,  "it 
is  an  absolute  engagement  to  the  principal 
from  the  broker,  and  makes  him  liable  in  the 
first  instance  ;  there  is  no  occasion  for  the 
principal  to  communicate  with  the  under- 
writer, though  the  law  allows  the  principal, 
for  his  benefit,  to  resort  to  him  as  a  collateral 
security."  A  broker  with  such  a  commission 
may  set  off  a  loss  upon  a  policy,  happening 
before  a  bankruptcy,  to  an  action  by  tfoe  as- 
signees of  the  bankrupt  for  premiums  on  poli- 
cies, underwritten  by  him,  and  for  which  he 
had  debited  the  broker.  The  same  doctrine  is 
laid  down  in  5  Com.  Dig.,  C.,  55.  It  is  said 
the  factor  becomes  liable  in  the  same  manner 
as  if  he  were  himself  the  purchaser  of  the 
goods,  and  was  debited  for  them  by  the  prin- 
cipal as  such.  (1  Com.  on  Cont.,  253  ;  1  Liv., 
209.)  In  WienluM  v.  Roberts,  2  Campb.,  587, 
Lord  Ellenborough  considered  the  broker, 
with  a  del  credere  commission,  as  the  owner  of 
the  policy ;  and  he  being  answerable  to  the 
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insured  for  the  loss,  the  amount  might  be  set 
off  in  an  action  brought  against  him,  by  the 
underwriter,  for  premiums.  So  also  in  Hough- 
ton  v.  Matt/tews,  3  Bos.  &  P.,  485,  the  doctrine 
is  recognized  that  where  a  factor  sells  under 
a  del  credere  commission,  he  is  to  be  considered, 
as  between  himself  and  the  vendee,  as  the  sole 
owner  of  the  goods.  In  Morns  v.  Cleaaby,  1 
Maule  &  S.,  576,  it  was  held  that  a  broker  who 
pays  to  his  principal  the  price  of  goods  sold 
by  him  for  the  principal,  under  such  commis- 
sion, is  entitled  to  set  off  the  amount  against 
the  purchaser. 

<164*]  *The  effect  of  the  commission  is,  in 
several  particulars,  to  place  the  factor  in  a  new 
relation,  as  to  his  principal.  It  is  true,  he  is  a 
debtor,  but  the  principal  still  retains  the  right, 
at  any  time  before  payment,  to  resort  to  the 
purchaser  as  collateral  security.  It  is  a  rule 
for  the  protection  of  the  principal.  A  general 
factor  may  wait  to  receive  instructions  as  to 
the  mode  of  remitting  the  net  proceeds,  and  is 
not  liable  to  an  action  until  a  default,  on  his 
part,  in  remitting  or  paying  the  proceeds  ac- 
cording to  the  orders  of  his  principal.  (Ferris 
v.  Paris,  10  Johns.,  285.)  The  only  difference 
between  a  factor,  acting  under  a  del  credere 
commission,  or  without  one,  is  as  to  the  sales 
made.  In  the  former  case  he  is  absolutely 
liable,  and  may  correctly  be  said  to  become 
the  debtor  of  his  principal  ;  but  it  is  not  strictly 
correct  to  say  he  is  placed  in  the  same  situa- 
tion as  if  he  had  become  the  purchaser  him- 
self ;  for,  as  we  have  seen,  the  principal,  not- 
withstanding this  liability,  may  exercise  a  con- 
trol, not  allowable  between  creditor  and  debtor. 
When  the  principal  appears,  the  right  of  the 
factor  to  receive  payment  ceases.  This  shows 
that  the  effect  of  the  commission  is  not  to  ex- 
tinguish the  relation  between  principal  and 
factor,  but  applies  solely  to  a  guaranty  that  the 
purchaser  shall  pay.  It  is  not  a  contingent 
liability,  I  admit,  so  as  to  require  legal  meas- 
ures to  be  exhausted  against  the  purchaser, 
before  the  factor  is  bound,  but  an  engagement 
to  pay  on  the  day  the  purchase  money  becomes 
duo.  Although  the  factor  is  absolutely  liable, 
he  is  not  bound  to  pay  until  the  money  be- 
comes due  from  the  purchaser.  It  may,  there- 
fore, be  more  correctly  laid  down  that  the  factor 
under  a  commission,  becomes  a  debtor  to  his 
principal,  with  the  limitations  I  have  stated. 
The  case  of  Baker  v.  Langhorne,  6  Taunt.,  519, 
accords  with  this  distinction.  Gibbs,  Oh.  J., 
says  :  "I  think  the  mistake  in  Grove  v.  Dubois 
was,  to  suppose  that  he,  who  was  only  liable 
in  the  second  instance,  on  the  failure  of  the 
original  debtor,  could,  in  any  case,  be  consid- 
ered as  the  original  debtor  himself.  Unless 
the  factor,  by  his  engagement  to  guaranty, 
becomes  a  debtor  absolutely,  so  that  the  sale 
made  to  the  purchaser  places  the  factor  in  the 
G(>5*]  same  situation  as  *if  he  had  been  the 
real  purchaser  of  the  goods  himself,  the  doc- 
trine contended  for  by  the  plaintiff  cannot  be 
supported.  It  is  only  on  this  ground  that  he 
can  be  bound  to  guaranty  the  remittance. 
This  arises  from  the  general  principle  that  the 
debtor  is  bound  to  make  payment  to  his  cred- 
itor, and  consequently,  if  he  remits  in  bills 
which  turn  out  of  no  avail,  it  is  no  payment. 
It  does  not  discharge  a  precedent  debt,  unless 
it  be  so  expressly  agreed  between  the  parties. 
COWEN  1. 


(2  Johns.  Cas.,  441  ;  1  Salk.,  124  ;  1  Esp.  Cas., 
8.)  The  commission  delcredere  does  not  make 
the  agent  cease  to  be  a  factor.  He  may  be 
considered  as  a  factor,  who  has  sold  for  cash. 
Beyond  the  engagement  that  the  purchaser 
shall  pay  at  the  time  agreed  on,  he  is  bound  by 
no  other  law  than  a  factor  without  adelcredere 
commission. 

Independent  of  authority,  I  do  not  perceive 
how  any  well  founded  doubts  can  arise  as  to 
the  meaning  of  these  expressions.  A  princi- 
pal, knowing  that  his  factor  would  not  be 
answerable  for  the  solvency  of  the  purchasers, 
if  he  acted  with  due  caution  and  prudence, 
does  not  request  him  to  purchase  the  goods 
himself,  but  to  guaranty  the  sales  to  others,  or 
in  other  words,  to  bind  himself  that  the  pur- 
chasers shall  pay  according  to  the  terms  of 
purchase.  It  is  impossible,  I  apprehend,  to 
mistake  the  intention  of  the  parties  to  such  a 
contract.  It  has  reference  only  to  that  portion 
of  the  factor's  duty  which  relates  to  selling. 
How  then  can  it  be  applied  to  another  distinct 
duty  of  the  factor,  to  remit  according  to  his 
instructions  ?  I  very  much  question,  whether 
any  merchant  in  this  country  ever  considered 
that  a  guaranty  of  sales  had  any  connection 
with  the  remittance  afterwards. 

But  it  has  been  urged  that  this  doctrine  has 
the  sanction  of  authority.  After  an  attentive 
consideration  of  the  cases,  I  have  arrived1  at  a 
different  conclusion.  It  is  supposed  that  the 
case  of  M'Kemiev.  Scott,  6  Brown  P.  C.,  280, 
is  decisive  on  this  point.  There  the  factor  sold 
corn,  and  took  bills  from  the  purchasers, 
which  he  indorsed  to  the  banker  at  the  place 
of  sale  ;  and  having  received  the  banker's  bill, 
payable  to  the  factor's  order  on  a  house  in 
*London,  at  seventy-five  days,  indorsed  [*666 
and  transmitted  it  to  his  principal,  who  got  it 
accepted.  The  acceptors  and  the  drawer 
failed.  It  was  held  that  the  factor  was  answer- 
able for  the  amount  of  the  bill.  The  editorial 
note  by  Tomlins  is,  "  the  factor  being  person- 
ally liable,  under  his  commission  del  credere,  to 
satisfy  his  principal  the  price  of  the  goods 
sold."  It  was  areued  on  various  grounds,  that 
the  appellants  were  not  liable  ;  particularly 
that  they  only  became  bound  to  warrant  the 
solvency  of  the  purchasers ;  that  the  remit- 
tance of  the  money  is  a  transaction  different 
and  distinct  ;  that  it  is  sufficient,  if  the  factor 
remit  by  the  bills  of  a  house  in  good  and  un- 
doubted credit  at  the  time.  The  respondent 
insisted  that  the  factors  were  absolutely  liable, 
in  the  first  instance,  for  the  payment  of  the 
price  ;  that  it  was  at  any  rate  clear,  from  the 
whole  circumstances  of  the  case,  that  such 
was  the  nature  and  extent  of  the  guaranty  ; 
that,  by  indorsing  the  bills,  and  the  repeated 
engagements  subsequently,  as  well  as  by  reason 
of  fraud  and  breach  of  faith  in  obtaining  delay 
of  payment,  under  an  express  assurance  to 
pay,  they  were  liable.  The  House  of  Lords 
ordered  the  appeal  to  be  dismissed,  but  no  rea- 
sons for  the  dismissal  are  given.  It  cannot  be 
pronounced  on  what  point  the  cause  was  de- 
cided. The  case,  however,  discloses  enough 
to  warrant  the  decision,  if  no  question  had 
been  raised  as  to  the  effect  of  the  del  credere 
commission. 

I  will  only  notice  one  fact :  the  respondent 
wrote  to  the  appellants,  saying  he  was  much 
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surprised  that  they  did  not  send  a  remittance. 
They  forwarded  adraft  payable  seventy-five 
days  after  date.  This  was  not  authorized  by 
the  respondent.  Admitting  that  a  request  to 
remit  money  in  the  hands  of  a  factor  will  jus- 
tify the  transmission  of  a  draft  on  persons  in 
good  credit,  the  principal  is  not  bound  to 
accept  a  bill  payable  at  a  future  period,  unless 
by  consent.  In  this  case  there  was  no  allusion 
to  bills  payable  at  a  future  day.  If  an  order 
to  remit  money  may  be  satisfied  by  transmit- 
ting a  draft  on  sight,  it  is  no  authority  to  make 
the  principal  risk  the  solvency  of  the  acceptor 
for  seventy-five  days.  On  this  ground,  I  ap- 
prehend, the  decision  is  warranted,  independ- 
ent of  the  del  credere  commission.  If  the  doc- 
667*]  trine  now  contended  for  *had  been 
settled  in  M'Kenzie  v.  Scott,  some  notice  would 
have  been  taken  of  it  in  Lucas  v.  Groning,  1 
Taunt.,  164.  In  the  last  case,  goods  were  con- 
signed to  a  house  in  Hamburg,  to  sell  on  a 
commission  del  credere.  The  consignees  pur- 
chased, with  the  proceeds,  bills  on  London, 
which  they  specially  indorsed  and  remitted  to 
the  defendant,  and  advised  the  consignor  they 
were  bought  for  his  account  and  debited  to 
him.  The  bills  being  dishonored,  a  jury  found 
that  the  consignees  were  not  authorized  to 
purchase  bills  for  the  account  and  risk  of  the 
consignor.  The  court  held  the  verdict  to  be 
right.  The  question  was,  whether  the  bills 
were  remitted  upon  the  account  and  at  the 
risk  of  the  consignor.  No  notice  is  taken  by 
the  court  or  counsel,  that  the  factors  were 
bound  to  pay  their  constituent,  in  the  same 
manner  as  if  they  were  themselves  the  pur- 
chasers. If  this  doctrine  had  been  settled  in 
M'Kenzie  v.  Scott,  it  would  at  once  have  been 
an  answer  to  the  defense  that  the  bill  was  at 
the  risk  of  the  consignor  ;  but  the  cause  was 
decided  on  other  grounds.  It  is  evident  the 
court  did  not  recognize  the  doctrine  that  a 
guaranty  of  the  sales  is  equally  so  of  the  re- 
mittances. I  am,  therefore,  of  opinion  that 
the  defendants  are  not  liable  upon  the  guaran- 
ty ;  but  being  chargeable  with  negligence,  and 
having  deviated  from  instructions  by  drawing 
on  a  person  not  in  good  credit,  the  plaintiff  is 
entitled  to  judgment. 

SAVAGE,  Gh.  J.  The  question  in  this  case 
is,  whether  the  defendants  have  made  them- 
selves liable  for  the  amount  of  the  bills,  with 
which  they  attempted  to  make  remittance. 

To  determine  that  question  it  is  proper  to 
inquire,  1st.  Whether  they,  as  factors,  used 
due  diligence  in  transacting  the  plaintiff's 
business  ;  and  3d.  Whether  they  are  liable  on 
their  guaranty. 

1.  The  general  duty  of  a  factor  is,  to  pro- 
cure and  communicate  all  necessary  informa- 
tion to  his  principal  relating  to  the  state  of  the 
market ;  to  execute  faithfully  and  promptly 
his  employer's  orders  ;  and  consult  his  inter- 
est in  all  matters  referred  to  the  factor's  discre- 
668*]  tion  ;  and  to  be  *punctual  in  all  his 
accounts  and  correspondence.  (1  Liv.,  68.) 

The  factor's  contract  is  to  sell  and  render 
an  account.  He  ought  not  to  remit  at  his  own 
risk  ;  nor  unless  in  compliance  with  instruc- 
tions. (17  Mass.,  148,  150  ;  10  Johns..  286.) 

The  factor  is  bound  to  exercise  that  degree 
of  diligence  which  a  prudent  man  exercises  in 
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his  own  affairs,  and  if  the  debt  be  lost  the  loss 
falls  on  the  principal.  The  same  degree  of 
care  and  diligence  is  required  in  making  re- 
mittance, when  instructed  so  to  do.  The  in- 
structions of  the  principal  are  at  all  times  to  be 
strictly  pursued. 

When  the  relation  of  principal  and  factor 
commenced  in  this  case  does  not  appear.  The 
defendants,  on  the  24th  Dec.,  1818,  inform  the 
plaintiff  that  they  have  sold  some  butter  and 

fin,  at  sixty  and"  ninety  days  ;  and  on  the  2d 
an..  1819,  that  they  have  not  been  able  to  ex- 
change it  for  bills  on  N.  Y.,  though  they  in- 
tended to  do  this.  They  assure  him  that  the 
paper  taken  by  them  is  undoubtedly  good, 
though  it  could  not  be  discounted,  as  the 
banks  were  fearful  of  a  demand  for  specie. 
On  the  9th  Jan.,  1819,  the  plaintiff  approves 
the  acts  of  the  defendants,  and  adds  :  "I  will 
thank  you  to  negotiate  the  paper  received  for 
gin  and  butter,  in  such  a  way  that  I  may  re- 
ceive the  proceeds  here,  either  in  the  bills  you 
have  mentioned,  or  a  draft  at  short  sight,  on 
some  good  house,  in  time  to  meet  my  note, 
given  for  those  articles  at  ninety  days."  It  was 
the  duty  of  the  defendants,  under  these  in- 
structions, to  inquire  into  the  standing,  not 
only  of  the  drawers  of  the  bill,  but  also  of  the 
drawee. 

The  weight  of  testimony  in  the  case  is  cer- 
tainly in  favor  of  the  defendants,  as  to  the 
standing  of  the  house  of  Rea  &  Butler,  at  Sa- 
vannah. But  it  is  shown,  by  five  witnesses, 
that  the  credit  of  Thomas  C.  Butler  was  very 
suspicious  for  several  months  before  his  fail- 
ure ;  and  two  of  them  say  that  he  never  was 
in  good  credit. 

The  defendants  do. not  contradict  this  testi- 
mony ;  and  it  is  argued  by  their  counsel  that 
it  is  enough  for  them  to  inquire  into  the  stand- 
ing of  the  drawers,  and  that  they  are  not 
bound  to  know  that  of  the  drawee. 

*It  appears  to  me,  however,  that  after  [*66O 
being  cautioned,  as  they  were,  to  procure  drafts 
upon  some  good  house,  they  ought  to  have 
shown  that  they  inquired  into  the  standing  of 
Butler,  and  were  informed  that  it  was  good. 
The  plaintiff  told  them  why  he  wanted  drafts 
on  a  good  house — it  was  to  meet  the  payment 
of  his  note  at  ninety  days.  He  did  not  want  a 
draft  which  must  ultimately  be  prosecuted 
and  collected  at  Savannah,  and  then  again  re- 
mitted. The  defendants  have  not  shown  any 
diligence  in  endeavoring  to  carry  into  effect 
the  object  which  the  plaintiff  had  in  view. 
They  do  not  show  that  they  made  any  inqui- 
ries as  to  the  solvency  of  Thomas  C.  Butler. 

In   the  case  of  Rundle  v.  Moore,  3  Johns.. 
Cas.,  36,  the  court  said  :  "  If  the  defendants, 
as  the  agents  or  factors  of  the  plaintiffs,  have, 
through  mistake  or  design,  disobeyed  their  in- 
structions, they  are  undoubtedly  responsible." 

Having  come  to  the  conclusion  that  the  de- 
fendants are  liable  on  the  ground  of  negli- 
gence in  not  pursuing  their  instructions,  it 
seems  to  be  unnecessary  to  examine  the  other 
point  in  the  cause,  to  wit :  whether  they  were 
liable  on  their  guaranty ;  but  having  looked 
into  the  cases  cited,  I  have  no  hesitancy  in 
giving  my  opinion  on  that  point. 

In  all  actions  founded  upon  contract,  we 
must  see  what  the  contract  is  before  we  deter- 
mine upon  the  liability,  or  the  rights  of  the  par- 
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ties.  In  this  case,  the  defendants,  after  stat- 
ing that  the  paper  which  they  had  already 
taken  for  the  plaintiff  was  undoubted,  add  : 
"and  we  are  willing,  in  all  cases,  to  add  our 
guaranty  to  our  sales,  for  the  usual  commis- 
sion for  so  doing."  The  plaintiff  answers:  "  I 
•should  wish  you  to  guaranty  the  sales  of  my 
different  shipments,  which  are  made  at  a 
•credit,  at  the  usual  commission  ;"  and  men- 
tions one  and  a  fourth  per  cent.,  which  is 
agreed  to  by  the  defendants  in  their  next  letter. 
This  is  the  whole  contract,  and  from  these  let- 
ters we  must  ascertain  the  meaning  of  the  par- 
ties. The  plaintiff  urges  sales  for  cash,  when 
practicable,  and  surely  did  not  expect  to  pay 
the  one  and  a  fourth  per  cent,  for  cash  sales. 
Not  one  word  is  to  be  found  in  this  contract 
^about  remitting  ;  but  the  defendants  evidently 
meant  to  guaranty  the  paper  which  they  took 
67O*]  for  goods  sold.  That  *the  plaintiff  so 
understood  it  I  think  is  clear  ;  for  he  wishes 
them  to  guaranty  the  sales  made  at  a  credit. 
Now  there  is  precisely  the  same  hazard  in  re- 
mitting money,  whether  paid  down  or  at  the 
•end  of  sixty  or  ninety  days  ;  but  the  plaintiff's 
-claim  presents  this  singularity,  that  the  de- 
fendants are  liable  for  the  sales  at  a  credit,  but 
not  for  the  cash  sales,  provided  the  money  is 
lost  in  remitting,  without  the  fault  of  the  de- 
fendants. 

It  is  said  that  the  defendants  acted  under  a 
•commission  del  credere,  and  that,  it  has  been  ad- 
judged that  a  factor,  acting  under  such  a  com- 
mission, is  liable  at  all  events.  What  is  the  pre- 
•cise  import  of  those  words,  it  is  not  necessary 
to  inquire.  They  are  said  to  signify  the  same 
as  the  English  word  "  guaranty  "  ;  and  if  so, 
then  we  come  back  and  ask,  what  .did  the  de- 
fendants guaranty  ?  They  did  not,  in  terms, 
consider  themselves  as  acting  under  a  del  cre- 
dere commission.  Had  they  done  so,  their  lia- 
bility must  have  depended  upon  the  nature 
and  extent  of  such  an  engagement.  Where 
parties  fairly  enter  into  such  a  contract,  and 
when  the  nature  and  extent  of  the  responsibil- 
ity is  understood  by  the  parties  thus  contract- 
ing, there  is  no  hardship  in  enforcing  it.  The 
parties,  however,  must  make  their  own  con- 
tracts, and  having  done  so,  in  this  instance,  it 
is  the  duty  of  the  court  to  declare  the  effect  of 
it.  It  is  clear  that,  in  this  case,  the  solvency 
•of  the  purchasers  only  was  intended  to  be 
guarantied. 

SUTHERLAND,  J.,  concurred. 

Judgment  for  the  plaintiff. 

Cited  in— 5  Hill,  459 ;  2  Den.,  373 ;  47  Barb..  17 :  2 
Abb.  Pr.,  304 ;  2  Duer,  253 :  9  Bos.,  148 ;  4  E.  D.  S.,  496 ; 
11  Leg.  Obs..  275. 


JANSEN,  Supervisor  of  KINGSTON, 
OSTRANDER  ET  AL. 

Action  of  Debt  on  Bond — Variance  between 
Bond  and  Oyer — How  Taken  Advantage  of — 
Pleading — Amendment  — Supervisors — Corpo- 
ration pro  tanto — Rights  and  Liabilities  Pass 
to  Successors. 

In  debt  on  bond,  variance  between  bond  and  oyer 
cannot  be  objected  on  the  trial ;  but  the  defendant 
should  demur. 


NOTE.— Quasi  corporations,  supervisors,  etc.    Com- 
pare Todd  v.  Birdsall,  ante,  260,  and  note. 

<}OWEN  1.  N.  Y.  R.,  7. 


To  a  declaration  in  debt  on  a  bond  setting:  out  the 
condition  and  breach,  nil  dehet  is  not  a  good  plea: 
but  if  pleaded  and  not  demurred  to,  it  puts  in  issue 
every  material  fact  in  the  declaration. 

In  debt  on  a  town  Collector's  bond,  the  plaintiff  in 
assigning  breaches,  set  out  the  tax  warrant,  and 
averred  that  the  Collector  was  thereby  required  to 
pay  "  a  large  sum,  to  wit :  $5.935.59,  to  the  County 
Treasurer;  but  the  warrant  produced  required  the 
payment  of  $4,530.15 :  held,  no  material  variance. 

When  an  averment  is  material,  adding  videlicet 
does  not  make  it  immaterial,  but  the  want  of  a  vide- 
licet will  sometimes  make  an  averment  material, 
which  would  not  otherwise  be  so. 

This  rule  applied  to  the  particular  case. 

The  court  will  not  allow  a  formal  objection  to  de- 
feat an  action,  but  will  suffer  the  party  to  amend  at 
any  stage  of  the  cause. 

It  seems  amendments  of  clerical  errors  may  be 
allowed  by  a  judge  who  tries  the  cause  at  the  cir- 
cuit. 

Payment  to  the  State  by  a  County  Treasurer,  of 
the  amount  due  to  him  from  a  Collector,  will  not 
inure  to  the  benefit  of  the  latter,  but  an  action  may 
be  still  maintained  on  his  bond. 

A  Supervisor  of  a  town,  in  discharging  his  duties 
as  such,  acts  not  in  his  natural,  but  in  his  official 
capacity ;  and  is.  pro  tanto,  a  corporation. 

He  has  the  capacity  of  suing,  and  being  sued,  so 
far  as  his  trust  is  concerned. 

The  right  to  sue  is  incident  to  his  office,  and  passes 
to  his  successor. 

Within  this  rule,  the  successor  of  a  Supervisor, 
who  has  taken  a  Collector's  bond,  under  the  Stat- 
ute (2  R.  L.,  126),  may  sue  upon  it  in  his  own  name. 

If,  in  a  suit  brought  by  or  against  a  Supervisor, 
as  such,  he  fail  in  his  action,  execution  goes  against 
him  personally;  and  his  remedy  is  against  the 
town. 

Remedies  by  and  against  corporations  sub  modo, 
considered. 

It  seems  that  their  rights  and  liabilities  pass  to 
the  successor,  whether  they  arise  from  torts  or  from 
contracts,  and  whether  the  latter  be  simple,  or  by 
specialty. 

Distinction  between  one  who  has  a  corporate  ca- 
pacity for  his  own  benefit;  and  when  he  acts  in 
trust  for  others. 

It  seems  that  a  penalty,  incurred  under  the  12th 
section  of  the  Act  Relative  to  the  Duties  and  Privi- 
leges of  Towns  (1  R.  L.,  131),  while  one  is  Supervisor, 
but  not  sued  for  by  him,  may  be  collected  in  the 
name  of  his  successor. 

Citations— 8  Johns.,  410 ;  1  Chit.,  308,  477  ;  2  Saund., 
187  a,  n.  2:  5  Esp.,  38  ;  6  T.  R.,  460;  2  Saund.,  291,  n.  1 ; 
1  R.  L.,  126 ;  Act,  sess.  44,  ch.  195,  Vol.  5, 177 ;  8  Johns.; 
425;  18  Johns.,  382,  407,  418 ;  Kyd,  9-19;  2  Johns.  Ch., 
325 ;  15  Johns.,  436 ;  Act,  sess.  38,  ch.  29 ;  sec.  5 ;  2  N. 
R.  L.,  126;  Act,  sess.  41.  ch.  251;  Kyd  Corp.,  31;  Co. 
Litt.,  46  b ;  4  Co.,  65. 

DEBT  on  bond,  tried  at  the  Ulster  Circuit 
(1821),  before  His  Honor,  the  late   Mr. 
Justice  Van  Ness. 

The  declaration  set  forth  a  bond  in  the  pen- 
alty of  $11,873.02,  executed  by  the  defendant, 
Ostrander,  as  Collector  of  the  *town  [*671 
of  Kingston,  in  Ulster  Co.,  for  the  year  1818, 
and  the  other  defendants  as  his  sureties,  to 
Thomas  Van  Gaasbeck,  Supervisor  of  that 
town,  pursuant  to  the  1st  section  of  the  Act 
Relative  to  the  Duties  and  Privileges  of  Towns 
(2  R.  L.,  126),  and  averred  that  the  plaintiff 
was,  at  the  time  of  the  commencement  of  this 
suit,  the  successor  of  Van  Gaasbeck,  as  Super- 
visor of  Kingston.  The  declaration  then  set 
forth  the  condition  of  the  bond,  and  proceeded 
with  an  assignment  of  breaches,  and  the  nec- 
essary averments,  to  show  that  the  defendant, 
Ostrander,  had  forfeited  the  bond  by  not  ac- 
counting for  the  whole  tax  contained  in  the 
warrant  delivered  to  him,  pursuant  to  the  4th 
section  of  the  Act  for  the  Assessment  and  Col- 
lection of  Taxes.  (2  R.  L.,  511.) 

In  assigning  breaches,  the  declaration  averred 
the  delivery  of  the  warrant  to  Ostrander,  as 
Collector  ;  by  which  he  was  commanded  to 
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collect,  &c. ;  and  then  proceeded  thus  :  "  and 
672*]  *out  of  the  monies  so  collected,  he,  the 
said  Ostrander,  was,  by  the  said  warrant,  re- 
quired to  pay  a  large  sum,  to  wit :  the  sum  of 
$5,935.59,  to  the  Treasurer  of  the  said  Co.  of 
Ulster,  &c." 

Plea,  nil  debent. 

On  the  trial,  the  plaintiff  produced  the  bond 
declared  on,  and  which  was  set  forth  in  the  N. 
P.  record  ;  but  the  defendant's  counsel  ob- 
jected to  its  being  received  as  evidence,  on  the 
ground  that  the  oyer,  which  had  been  deliv- 
ered to  the  defendant,  was  of  a  bond  in  the 
penalty  of  $11,823.02,  instead  of  the  sum  men- 
tioned in  the  declaration. 

The  plaintiff  also  produced  the  Collector's 
warrant,  which  was  likewise  objected  to,  on 
the  ground  that  it  required  the  Collector  to 
pay  to  the  County  Treasurer  $4,530.15,  instead 
of  the  sum  mentioned  in  the  declaration. 

It  appeared  in  evidence  that  the  sum  for 
which  the  Collector  was  in  arrear  to  the  Coun- 
ty Treasurer,  and  for  which  this  action  was 
brought,  had  been  paid  by  the  latter  to  the 
State  Treasurer ;  and  this  was  also  made  a 
ground  of  objection  to  the  plaintiff's  recovery. 

It  was  also  objected  that  the  plaintiff  could 
not  maintain  the  action  in  his  own  name  ;  but 
that  it  should  have  been  brought  in  the  name 
of  Van  Gaasbeck,  his  predecessor,  the  obligee 
named  in  the  bond. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  these 
points.  The  defendants  had  also  given  notice 
of  a  motion  in  arrest  of  judgment,  upon  the 
last  ground  ;  and  the  argument  was  now 
heard,  as  well  upon  that  motion  as  the  motion 
for  judgment,  upon  the  points  reserved. 

Mr.  T.  J.  Oakley  for  the  plaintiff.  As  to 
the  variance  between  the  bond  declared  upon, 
and  the  one  produced,  he  cited  James  v.  Wai- 
ruth,  8  Johns.,  410,  and  Henry  v.  Cleland,  14 
Johns.,  400,  and  remarked  that  the  only  mode 
in  which  the  defendants  could  have  availed 
themselves  of  the  variance,  was  to  have  craved 
oyer  and  demurred.  Besides,  the  objection 
cannot  be  taken  upon  this  issue.  The  defend- 
ants should  have  pleaded  non  estfaclum. 
673*]  *As  to  the  variance  between  the 
amount  stated  in  the  breach,  and  the  warrant, 
he  said  the  warrant  was  set  forth  as  a  matter 
between  the  Collector  and  the  County  Treas- 
urer. True,  where  a  deed  or  other  instrument 
is  pleaded  as  the  foundation  of  the  'action, 
any  variance,  whether  material  or  not,  is  fatal; 
but  the  warrant  is  mere  inducement  to  the  ac- 
tion, in  relation  to  which  the  rule  is  otherwise. 
(1  Chit.  PI.,  108;  1  Ld.  Raym.,  816.)  Here 
the  sum  is  laid  under  a  scilicet .  (4  Johns.,  457.) 

As  to  the  payment  by  the  County  Treasurer, 
the  money  is  no  less  due,  because  he  has  ac- 
counted to  the  State  Such  accounting  can 
never  affect  this  question,  which  is  between 
the  Supervisor  and  Collector.  (Laws,  sess.  38, 
ch.  29.) 

The  action  is  properly  brought  in  the  name 
of  Van  Gaasbeck's  successor.  The  Statute  (2 
R.  L.,  131,  sec.  12)  recognizes  the  new  Super- 
visor as  the  successor  of  the  old,  and  in  Over- 
seers of  Pittstown  v.  Overseers  of  Platt&burgh,  18 
Jobjis.,  418,  this  court  declare  that  "when  a 
public  office  is  instituted  by  the  Legislature, 
an  implied  authority  is  conferred  on  the  ofti- 
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cer  to  bring  all  suits  as  incident  to  his  office, 
which  the  proper  and  faithful  discharge  of  the 
duties  of  his  office  requires."  The  office  is  a 
corporation  pro  tanto.  This  was  holden,  in  the 
case  last  cited,  as  to  Overseers  of  the  Poor  and 
the  Board  of  Supervisors  of  a  county. 

Mr.  C.  H.  lluggles,  for  the  defendants. 
Whenever  a  party  sets  forth  an  instrument  in 
pleading,  it  must  be  proved  as  laid.  The  plea 
of  nil  debet  denies  every  material  fact  which  it 
is  necessary  for  the  plaintiff  to  establish.  The 
bond  given  in  evidence  varied  from  the  one 
declared  on  in  the  penalty,  which  in  the  for- 
mer was  $11,823,  and  in  the  latter  $11,873. 

[Mr.  Oakley.  The  gentleman  must  be  mis- 
taken. In  all  the  cases  handed  by  me  to  the 
court,  and  in  my  own  case,  no  such  variance 
appears.  If  there  was  a  variance  of  the  kind, 
it  was  a  clerical  error  ;  or  more  probably  it  is 
a  mere  fancy  of  the  counsel,  from  the  diffi- 
culty of  distinguishing  between  the  words 
"twenty"  and  "seventy,"  when  written.  If 
there  *was  really  a  mistake,  the  court  [*674 
will  suffer  an  amendment  at  this  or  any  other 
stage  in  the  suit.] 

[WOODWORTH,  J.  Amendments  of  mere 
clerical  mistakes,  like  this,  are  allowed  by  the 
court  at  any  time  ;  and  there  have  been  in- 
stances where  a  single  judge,  at  the  Circuit, 
has  allowed  them.  The  subject  was  much 
considered  by  the  late  judges,  and  they  all 
agreed  that  the  practice  was  proper.  In  En- 
gland, the  practice  is  still  more  indulgent, 
and  allows  such  amendments  at  any  time  in 
vacation,  under  the  direction  of  a  single- 
judge.] 

Mr.  Buggies.  This  action  cannot  be  main- 
tained in  the  name  of  Jansen.  If  Overseer* 
of  the  Pool1  are  considered  corporations,  in  the 
case  cited  on  the  other  side,  it  is  as  corpora- 
tions aggregate.  But  if  the  office  of  Super- 
visor is  a  corporation,  it  does  not  follow  that 
this  action  is  maintainable.  Churchwardens 
are  a  corporation,  in  England  ;  yet  they  can- 
not take  an  obligation  to  them  and  their  suc- 
cessors. (1  Kyd  on  Corp.,  31.)  It  will  not 
be  contended  that  a  supervisor  is  a  corpora- 
tion aggregate  ;  and  if  sole,  his  goods  and 
chattels  are  holden  in  his  private  capacity. 
Thejr  go  to  his  personal  representatives  on  his 
death — not  to  his  successor.  (Co.  Litt.,  46  b  ; 
1  Bl.  Com.,  504  ;  1  Kyd  on  Corp.,  76.)  Sup- 
pose we  succeed  in  our  defense,  the  judgment 
and  execution  must  go  against  the  Supervisor 
personally — not  as  a  corporation.  By  the  1  R. 
L.,  131,  cited  on  the  other  Fide,  a  super- 
visor is  authorized  to  sue  for  penalties  due  to- 
the  town  ;  and  the  Legislature  thought  it  nec- 
essary to  insert  a  provision  that  the  suit  should 
not  abate  by  his  death  ;  clearly  showing  the 
corporate  power  to  have  been  wanting  at  th& 
common  law.  The  Statute  under  which  this 
bond  wa«  executed,  directs  it  to  be  given  to- 
the  Supervisor  alone,  without  naming  his  suc- 
cessor ;  and  the  Statute  (sess.  44,  ch.  194)  puts 
the  question  beyond  a  doubt.  It  provides,  in 
relation  to  *this  very  action,  that  "it  [*675 
shall  not  be  adapted  or  discontinued  by  any 
vacancy  or  change  in  the  office  of  the  Super- 
visor, but  such  suit  may  be  continued  and 
prosecuted  to  effect  by  his  successors  in  office, 
in  the  name  of  the  Supervisor  who  com- 
menced the  same  ;  and  in  case  of  his  death,  a 
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suit  may  be  brought  upon  the  bond  in  the 
n ;u i ic  of  his  personal  representatives."  This 
Statute  was  passed  by  reason  of  the  common 
law  principle  that  a  chose  in  action  cannot  be 
assigned.  If  the  suit  would  go  to  the  succes- 
sor of  the  Supervisor,  on  his  death,  where  was 
the  necessity  of  a  Statute  continuing  the  action 
to  his  personal  representatives  ? 

Mr.  Oakley,  in  reply.  The  consequence  of 
success,  in  this  motion  to  arrest  the  judgment, 
will  be  merely  to  turn  the  town  round  to  the 
name  of  Van  Gaasbeck,  instead  of  Jansen.  I 
do  not  contend  that  here  is  a  corporation  sole, 
but  merely  that  the  Supervisor  is  clothed  with 
qualified  corporate  powers,  in  relation  to  all 
his  public  duties.  Van  Gaasbeck's  power  over 
the  subject  matter  is  gone.  He  has  no  duties 
to  perform,  and  can  incur  no  liabilities.  The 
only  distinction  between  the  County  Board, 
and  the  individual  Supervisor,  is,  that  the  for- 
mer are  a  corporation,  sub  modo,  for  county, 
and  the  latter  for  town  business.  I  am  not 
aware  that  a  churchwarden,  in  England,  has 
any  power,  as  such,  to  take  a  bond  at  all  ;  but 
it  is  otherwise  of  a  supervisor. 

The  statutory  provisions,  authorizing  the 
continuance  of  certain  actions  by  the  succes- 
sor or  personal  representatives  of  the  Super- 
visor, do  not  mitigate  against  the  idea  of  their 
bein»  corporations,  but,  are  rather  in  favor  of 
it.  The  doubt  was,  not  that  his  successor 
might  collect  the  bond  or  penalty  in  his  own 
name,  but  how  the  suit  should  proceed  in  case 
of  his  death  pending  the  action. 

WOODWORTH,  J.  The  declaration  alleges 
that  the  bond  was  in  the  sum  of  $11,873.02. 
The  bond  produced  at  the  trial  was  for  the 
same  amount.  It  does  not  appear  that  there 
is  any  variance  in  the  N.  P.  record.  The  plea 
is  nil  debet.  The  defendants  were  too  late  to 
take  advantage  of  the  variance  between  the 
G76*J  bond  and  oyer  delivered  ;  they  *might 
have  craved  oyer,  demurred  specially,  and 
availed  themselves  of  the  objection.  (James 
v.  Walruth,  8  Johns.,  410.) 

It  was  contended  on  the  argument  that  the 
plea  of  nil  debet  was  not  a  denial  of  the  bond. 
To  this  it  may  be  answered  that  such  a  plea  to 
a  bond,  setting  out  the  condition  and  breach, 
is  bad,  and  may  be  demurred  to ;  but  if  this  is 
omitted,  the  plaintiff  must  prove  every  allega- 
tion in  his  declaration.  (1  Chit. ,  477 ;  2 
Saund.,  187  a,  n.  2 ;  5  Esp.,  38.)  It  was, 
therefore,  incumbent  on  the  plaintiff,  under 
these  pleadings,  to  prove  the  bond. 

It  is  also  objected  that  there  is  a  variance 
between  the  amount  of  the  Collector's  warrant, 
set  put  in  the  declaration,  and  the  warrant 
produced  in  evidence.  In  the  declaration,  the 
sum  is  alleged  under  a  videlicet,  and  is  stated 
at  $5,935.59  ;  the  warrant  produced  is  for  $4,- 
530.15.  It  is  well  settled,  that  an  averment  is 
material,  the  addition  of  a  videlicet,  does  not 
render  it  immaterial,  but  it  is  as  much  travers- 
able,  as  if  the  videlicet  had  not  been  inserted. 
(Greenwood  v.  Barrett,  6  T.  R.,  460  ;  1  Chit., 
308.)  But  the  want  of  a  videlicet  will,  in  some 
cases,  make  an  averment  material,  that  would 
not  otherwise  be  so  ;  therefore,  where  a  party 
does  not  mean  to  be  concluded  by  a  precise 
sum,  or  day  stated,  he  ought  to  plead  it  under  a 
videlicet;  if  he  does  not,  he  will  be  bound  to 
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prove  the  exact  sum  or  day  laid,  it  being  a  set- 
tled distinction,  that  where  anything  which  is 
not  material  is  laid  under  a  videlicet,  the  party 
is  not  concluded  by  it ;  but  he  is,  where  there 
is  no  videlicet.  (Svmonds  v.  Knox,  3  T.  R.,  68  ; 
2  Saund.,  291,  n.  1.)  In  the  case  before  us,  it 
was  not  material  to  state  the  amount  of  the  war- 
rant ;  had  that  been  omitted,  there  was  enough 
to  apprise  the  defendants  of  the  ground  upon 
which  a  recovery  was  sought. 

But  having  stated  the  sum,  the  videlicet  is 
added,  to  guard  against  the  effect  of  a  vari- 
ance. If  it  were  othewise,  this  court  would 
not  suffer  a  formal  objection  to  defeat  the  ac- 
tion, but  allow  the  party  to  amend. 

Payment  by  the  Treasurer  of  the  County,  of 
the  amount  due  to  the  State,  cannot  inure  to 
the  Benefit  of  the  defendants.  *The  [*677 
Collector  was  bound  to  make  payment  to  the 
Treasurer.  With  his  duty  in  relation  to  the 
State,  the  Collector  had  no  connection  or  con- 
cern. It  is  enough  that  he  has  not  collected 
and  paid  over  the  amount  of  the  warrant. 
The  material  question  is,  whether  the  action 
can  be  maintained  in  the  name  of  the  present 
plaintiff,  the  successor  in  office  of  Thomas 
Van  Gaasbeck,  to  whom  the  bond  was  given. 

The  Act  Relative  to  the  Duties  and  Priv- 
ileges of  Towns  (1  R.  L.,  126)  requires  that 
"every  Collector  execute  to  the  Supervisor 
of  the  town  a  bond,  in  double  the  amount 
of  the  taxes  to  be  collected,  conditioned 
for  the  due  and  faithful  execution  of  the 
duties  of  his  office ;  that  if  the  bond  shall 
become  forfeited,  it  shall  be  the  duty  of  the 
Treasurer  of  the  County  to  give  notice  to  the 
Supervisor  with  whom  the  bond  is  lodged,  of 
the  amount  due  from  the  Collector;  and  the 
said  Supervisor  shall  cause  the  bond  to  be  put 
in  suit,  and  shall  be  entitled  to  recover  thereon 
the  amount  due;  which  sum,  when  recovered 
shall,  by  such  Supervisor,  be  applied  in  the 
same  manner,  and  to  the  same  purposes,  to 
which  such  Collector  ought  to  have  applied  the 
same."  This  section  does  not  contemplate  a 
change  in  the  office ;  it  is  founded  on  the  sup- 
position that  the  Supervisor,  who  had  taken 
the  bond,  remained  in  office  when  the  default 
of  the  Collector  happened.  By  the  12th  sec- 
tion (p.  131),  the  freeholders  and  inhabitants 
of  each  town  are  authorized  to  impose  penal- 
ties in  certain  cases,  to  be  recovered  by  the 
Supervisor  of  the  town  where  the  offense  shall 
be  committed  ;  and  it  is  provided  that  no  such 
action  shall  be  abated  or  discontinued  by  the 
death,  or  expiration  of  the  office,  of  the  Super- 
visor. If  a  penalty  accrued  during  the  contin- 
uance of  A  in  offce,  and  no  prosecution,  I  ap- 
prehend the  successor  might  bring  an  action 
in  his  own  name  within  the  meaning  of  the 
Act.  A  suit  thus  commenced  might  be  con- 
tinued and  prosecuted  to  effect,  though  before 
the  termination,  a  successor  be  appointed.  In 
this  respect  the  Statute  confers  the  right  inci- 
dent to  a  corporation. 

It  is  admitted  that  the  section  does  not  pro- 
vide for  this  case.  It  is  adverted  to  to  show 
an  express  grant  of  corporate  *powers  [*678 
to  a  certain  extent,  and  that  the  Legislature  did 
not  intend  that  such  officers,  having  many  and 
important  duties  to  perform  for  the  town  and 
counties  they  represented,  should  stand  on  the 
ground  of  private  individuals,  as  to  the  reme- 
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dies  by  action,  in  matters  relating  to  their 
offices.  The  Act  (44  sess.,  ch.  195,  Vol.  V.,  177) 
declares  that  no  suit  brought  by  a  Supervisor, 
on  a  Collector's  bond,  shall  be  abated  or  discon- 
tinued by  any  vacancy  or  change  in  the  office, 
but  may  be  continued  and  prosecuted  to  effect 
by  the  successor  in  office,  in  the  name  of  the 
Supervisor  who  commenced  the  same  ;  and  in 
case  of  the  death  of  such  Supervisor,  a  suit 
may  be  brought  and  prosecuted  upon  the  bond 
in  the  name  of  his  personal  representatives. 
The  first  part  of  this  section  applies  where  the 
predecessor  in  office  had  commenced  a  suit. 
Here  the  suit  is  instituted  in  the  first  instance 
by  the  successor.  The  last  clause  in  the  Act 
seems  to  proceed  on  the  supposition  that  the 
suit  must  be  in  the  name  of  the  Supervisor  to 
whom  the  bond  was  given.  If  the  doctrine 
contended  for  by  the  plaintiff  is  well  founded, 
the  latter  provision  of  the  Act  was  altogether 
useless.  If  a  suit  can  be  maintained  in  the 
name  of  the  successor,  it  becomes  immaterial 
whether  the  predecessor  be  living  or  dead. 
The  Legislature  may  have  considered  this  a 
doubtful  question,  and  therefore  allowed  a 
suit  in  the  name  of  the  personal  representa- 
tives. That  this  was  the  inducement  I  think 
highly  probable.  If  it  be  granted  that  the  bond 
stands  on  the  same  footing  as  one  to  a  private 
citizen,  the  representatives,  of  course,  would 
be  the  proper  parties.  Whether  a  necessity  for 
this  provision  existed  or  not,  it  is  quite  clear, 
that  by  allowing  the  representatives  to  sue,  in 
case  of  death,  the  Supervisor  who  had  taken 
the  bond,  if  living,  was  believed  to  be  the  per- 
son entitled  to  institute  the  action. 

It  will  be  admitted  that  this  action  cannot 
be  sustained  in  the  name  of  the  plaintiff,  unless 
the  Statute  has  expressly  conferred  the  right, 
or  the  power  to  sue  is  incident  to  the  office,  on 
the  principal  that,  pro  tanto,  he  is  endued  with 
a  corporate  capacity.  The  former  is  not  pre- 
tended ;  the  latter  I  think  is  supported  by  the 
decisions  of  this  court.  The  Supervisor  of  a 
town  is  elected  annually,  and  holds  his  office 
679*]  until  a  successor  is  *appointed.  He  has 
various  duties  to 'perform  as  the  representative 
of  the  town  ;  he  has  other  duties  relating  to 
the  county,  when  acting  as  one  of  the  Board  of 
Supervisors.  In  Jackson  v.  Hartwdl,  8  Johns. , 
425,  the  court  considered  the  Supervisor  of  a 
county  a  corporation  of  special  purposes,  and 
with  special  powers  only,  and  consequently, 
in  those  particulars  having  the  capacities  inci- 
dent to  a  corporation.  The  same  principle  ap- 
plies to  the  Supervisor  of  a  town  in  the  dis- 
charge of  the  duties  of  his  office.  He  acts,  not 
in  his  natural  capacity,  but  in  his  public  or 
official  character  ;  and  may  be  considered  a 
corporation,  and  having  the  capacity  of  suing 
and  being  sued  in  right  of  the  office  he  holds, 
so  far  as  his  trust  is  concerned.  It  seems  a 
necessary  power  to  enable  the  officer  to  execute 
his  trust.  It  is  highly  expedient  that  the  suc- 
cessor should  have  the  power  of  bringing  all 
suits  appertaining  to  the  office,  which  might 
have  been  instituted  by  the  predecessor.  With- 
out it  great  embarrassment  may  take  place. 
To  enforce  the  rights  of  a  town,  resort  must  be 
had  to  the  predecessor,  who  has  no  longer  any 
concern  with  the  office,  and  may  be  disposed 
to  throw  impediments  in  the  way  of  a  prose- 
cution. In  case  of  his  death,  recourse  must  be 
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had  to  his  executors  or  administrators.  If 
there  are  none,  the  successor  must  first  take 
measures  to  have  an  administrator  appointed, 
with  any  other  difficulties,  growing  out  of  the 
doctrine  which  disallows  a  corporate  capacity 
to  this  description  of  officers. 

These  considerations,  it  is  true,  will  not  con- 
fer a  power,  but  they  go  strongly  to  show  the 
reasonableness  of  that  construction  which  gives 
the  power  of  suing  as  incident  to  the  office. 
The  power  is  derived  .by  implication  from  the 
Act  creating"  the  office  and  prescribing  its  du- 
ties. The  principle  was  recognized  in  the  case 
of  The  Overseers  of  Pittstownv.  Plattsburgh,  18 
Johns.,  418.  They  were  considered  as  the 
public  agents  and  trustees  of  the  town  in  re- 
spect to  their  poor.  It  was  held  that  they  must 
necessarily,  without  express  authority  from 
the  Legislature,  possess  a  capacity  to  sue  com- 
mensurate with  their  public  trusts  and  duties; 
that  when  a  public  office  is  instituted  by  the 
Legislature,  an  implied  authority  is  conferred 
on  the  officer,  to  bring  all  suits  as  incident  to 
*his  office,  which  the  proper  and  faith-  [*68O 
ful  discharge  of  its  duties  require.  It  was 
also  held  that  although  the  Statute  gives  the 
right  to  sue  in  certain  cases,  it  by  no  means 
proves  that  the  power  would  not  have  existed 
independently  of  the  Statute.  Instances  of 
quasi  corporations  are  stated  by  Kyd,  pp.  9-19, 
which  have  a  strong  analogy  to  the  present 
case.  In  Denton  v.  Jackson,  2  Johns.  Ch.,  325, 
the  Chancellor  considered  that  persons  may 
have  corporate  powers,  sub  modo,  and  for  cer- 
tain specified  purposes  only  ;  and  that  the 
several  towns  in  this  State  are  legal  communi- 
ties or  bodies  politic  for  certain  purposes. 

Here  is  a  security  taken  for  the  benefit  of 
the  town.  The  Collector  is  in  default  a  large 
sum  for  taxes,  not  paid  according  to  his  war- 
rant ;  the  legal  agent  claims  the  right  to  recov- 
er on  the  security  taken.  The  Statute  intended 
to  give  the  Supervisor,  in  office  when  the  de- 
fault happened,  the  right  to  prosecute.  I  have 
already  observed  that  a  change  in  the  office, 
at  the  time  the  default  happened,  seems  not  to 
have  been  within  the  view  of  the  Legislature, 
because  it  directs  that  after  notice  to  the  Su- 
pervisor with  whom  the  bond  is  lodged,  he 
shall,  cause  a  suit  to  be  instituted  and  the  sum 
recovered  shall,  by  such  Supervisor,  be  applied 
as  the  Collector  ought  to  have  done.  If  the 
Supervisor  to  whom  the  bond  is  given  is  not 
in  office  when  the  default  happens,  the  Statute 
cannot  literally  be  complied  with.  The  present 
case  is  an  illustration.  Van  Gaasbeck,  although 
the  person  with  whom  the  bond  was  lodged,  is 
not  the  person  intended  to  prosecute  the  suit, 
or  to  receive  the  money  collected,  and  apply 
it.  He  has  no  right  to  apply  it ;  nor  is  he 
bound  to  perform  this  duty — it  appertains  to  his 
successor.  The  construction  of  the  Act  in  this 
respect  is,  that  the  Supervisor,  with  whom  the 
bond  is  lodged,  provided  he  remain  in  office, 
shall  prosecute  and  apply  the  money.  If  there 
happen  to  be  a  change  then  there  is  no  express 
provision,  saying  that  the  successor  shall  per- 
form the  duty;  but  it  clearly  results  from  the 
nature  of  the  office  which  has  charge  of  the 
interests  of  the  town,  in  respect  to  the  secu- 
rities from  collectors,  in  the  absence  of  any 
express  delegation  of  power  to  the  successor, 
that  he  must  be  considered  the  person  to  per- 
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681*]  form*what  the  Statute  enjoined  on  his 
predecessor,  had  the  default  happened  during 
his  continuance  in  office.  Van  Gaasbeck,  then, 
having  no  interest  or  concern  in  this  matter, 
the  plaintiff  must  put  the  bond  in  suit.  It  is 
no  valid  objection  that  the  bond  was  not  taken 
in  his  name.  It  was  enough  that  it  was  taken 
by  his  predecessor  in  his  official  capacity  as  the 
agent  of  the  town,  and  for  their  benefit.  Under 
the  Statute,  and  as  incident  to  the  office,  it 
passed  to  the  successor  $nd  is  suable  by  him. 
It  is,  in  judgment  of  law.  payable  to  the  Su- 
pervisor of  the  town,  who  is  entitled  to  an 
action.  It  is  as  available  as  a  bond  given  to  a 
corporation  aggregate,  which  is  not  affected 
by  a  change  of  members. 

lam  aware  that  questions,  perhaps,  of  diffi- 
culty may  arise  on  many  points  relating  to  the 
extent  and  exercise  of  powers  by  persons  who 
are  only,  sub  modo,  a  corporation.  The  remedy 
is  the  same  as  that  given  to  a  corporate  body. 
In  the  manner  of  pursuing  it,  it  is  in  many 
respects,  like  an  action  by  an  individual.  If  he 
fail,  as  plaintiff,  he  is  liable  to  costs  out  of  his 
individual  property.  If  a  recovery  be  had 
against  him  as  defendant,  he  is  liable  in  like 
manner.  These  incidents  would  distinguish 
the  proceedings,  in  form,  from  a  suit  in  behalf 
of  a  corporation,  and  may  operate,  in  some 
cases,  inconveniently  upon  the  officer  ;  but 
they  arise  from  the  peculiar  character  with 
which  the  law  has  clothed  him.  If  he  is 
thereby  exposed  to  inconvenience,  and  obliged 
to  make  advances,  his  remedy  is  certain 
against  the  town,  while  acting  discreetly  and 
within  the  scope  of  his  authority. 

This  principle  has  been  applied  to  Overseers 
of  the  Poor — they  are  a  corporation  sub  modo. 
In  the  case  of  Norwich  v.  New  Berlin,  18 
Johns.,  382,  an  action  of  assumpsit  was 
brought  on  an  agreement,  dated  in  1808,  and 
signed  by  the  Supervisor  and  Overseers  of  the 
Poor,  then  in  office.  The  suit  was  against  the 
successors.  The  question,  whether  they  were 
suable  in  their  official  capacity,  was  ably  ar- 
gued by  the  counsel  for  the  defendant  in 
error.  The  court  waived  the  decision  of  this 
point,  and  observed  that,  admitting  the  gen- 
eral proposition,  that  Overseers  of  the 
682*]  *Poor  may,  within  the  scope  of  their 
office,  contract  for  the  maintenance  of  the  poor 
so  as  to  bind  their  successors,  yet  it  was  clear 
the  contract,  in  that  case,  was  not  within  the 
sphere  of  their  official  duties.  In  the  case  of 
Pittstownv.  Plattsburgh,  15  Johns.,  436,  and  18 
Johns.,  407,  it  will  be  seen  that  the  plaintiffs 
commenced  a  special  action  on  the  case  against 
the  defendants,  who  were  overseers,  when  an 
order  of  removal  was  quashed.  It  was  in- 
tended to  recover  expenses,  incurred  for  sup- 
porting a  pauper  unjustly  thrown  upon  Pitts- 
town,  by  an  order  of  removal,  obtained  by  the 
procurement  of  Moore  &  Buck.  Overseers  of 
Plattsburgh.  Hunter  succeeded  Buck — the 
suit  was  against  Moore  &  Hunter  ;  so  that  the 
question  was  fairly  presented,  whether  the 
successor  was  liable,  and  is,  I  think,  expressly 
decided.  The  doctrine  laid  down  by  the  court 
disposes  of  that  point,  and  sanctions  the  form 
of  action.  The  decision  of  the  cause  against  the 
plaintiffs  rested  on  other  grounds. 

I  think  it  will  be  conceded,  that  if  the  cause 
of  action,  resting  on  a  promise  by  parol,  or 
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liability  arising  from  the  neglect  of  a  duty, 
which  the  law  requires  to  be  performed,  is 
binding  on  the  successor,  it  equally  follows 
that  such  is  the  consequence  when  the  action 
is  founded  on  a  writing  or  specialty.  The 
principle  equally  applies.  It  is  well  known 
that  doubts  have  been  entertained  on  this 
question  by  our  courts.  The  case  of  PUtatown 
and  Plattsburgh  may  be  considered  the  first 
judicial  disposition  of  the  subject.  Various 
Acts  of  the  Legislature,  giving  a  right  to  offi- 
cers possessing  corporate  powers^  sub  modo,  to 
sue  in  certain  cases,  have  undoubtedly  arisen 
from  the  same  source,  of  which  the  Act  of 
1821,  before  referred  to,  is  a  striking  instance. 
This  Act  is  the  only  remaining  impediment 
in  the  way  of  the  plaintiff.  It  has  already  been 
shown,  that  giving  a  right  to  sue  in  certain 
cases,  does  not  negative  the  existence  of  the 
power,  as  incident  to  the  office  ;  but  this  Act 
is  not  of  that  character.  It  gives  the  right  of 
suing  to  the  personal  representatives  of  the 
Supervisor,  to  whom  the  bond  was  given. 
Now,  if  Van  Gaasbeck  were  dead,  this  right  in 
his  representatives  is  incompatible  with  the 
right  to  sue,  claimed  by  the  plaintiff  ;  for  two 
actions  could  not  be  sustained  by  different 
*parties  on  the  same  instrument,  [*683 
against  an  individual.  He  is  answerable  to  one 
or  the  other;  and  as  the  right  of  the  represent- 
atives is  expressly  conferred  by  statute,  in  the 
given  case,  it  would  prevail.  But  we  are  not 
required  to  apply  the  provision  in  the  Statute 
beyond  the  case  specified,  and  that  has  not 
occurred.  Van  Gaasbeck  is  living.  Whether 
the  right  to  sue  is  in  him  or  the  plaintiff,  can- 
not be  affected  by  this  Act.  That  question 
must  be  decided  by  the  principles  before  laid 
down,  which,  in  my  view,  sustain  the1  action. 
I  am,  therefore,  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

SUTHERLAND,  J.,  concurred. 

SAVAGE,  Ch.  J.  The  first  question  necessary 
to  be  considered  is,  whether  this  action  can  be 
maintained  by  the  present  plaintiff. 

The  Statutes  relating  to  the  subject  are  the 
following  :  By  the  Act  Relative  to  the  Duties 
and  Privileges  of  Towns  (2  N.  R.  L.,  126),  it  is 
required  of  every  Collector,  before  he  enters 
upon  the  duties  of  his  office,  to  execute  to  the 
Supervisor  of  the  town  a  bond,  with  sureties, 
in  double  the  amount  of  the  tax  to  be  col- 
lected, conditioned  for  the  faithful  discharge 
of  his  duty  ;  the  bond  to  be  lodged  with  the 
Supervisor,  and  put  in  suit  on  notice,  from  the 
County  Treasurer,  of  the  Collector's  default ; 
and  the  money,  when  collected,  to  be  applied, 
as  the  Collector  ought  to  have  applied  it. 

By  the  Act  (sess.  38,  ch.  29,  sec.  5),  the 
towns  are  made  responsible  for  the  default  of 
their  several  collectors  ;  and  the  amount  is  to 
be  added  to  the  tax  of  the  next  year.  By  the 
Act  (sess.  41,  ch.  251),  the  Supervisor  is  re- 
quired to  file  the  bond  in  the  county  clerk's 
office,  and  it  then  becomes  a  lien  on  the  real 
estate  of  the  obligors.  By  the  Act  of  1821  (sess. 
44,  ch.  195),  it  is  provided,  that  no  suit 
brought  on  a  Collector's  bond,  shall  abate,  by 
reason  of  a  vacancy  or  change  in  the  office  of 
Supervisor  ;  but  it  shall  be  prosecuted  by  his 
successors  in  the  name  of  the  Supervisor,  who 
commenced  the  suit  ;  and,  in  case  of  his 
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death,  a  suit  may  be  brought  and  prosecuted 
upon  the  bond  in  the  name  of  his  personal 
representatives. 

684*J  *Frora  an  examination  of  the  Act 
Relative  to  Towns,  it  will  be  seen  that  there 
is  a  variety  of  persons  in  each  of  the  towns, 
clothed  with  certain  powers  for  certain  specific 
purposes.  They  are  to  be  considered  corpora- 
tions pro  tanto,  and  clothed  with  corporate 
powers  and  capacities,  so  far  as  is  necessary  to 
the  execution  of  the  trust  confided  to  them.  In 
Jackson  v.  Hartwett,  8  Johns.,  425,  this  court 
recognized  that  doctrine,  and  mentioned  in- 
stances under  our  own  laws,  and  others  re- 
ferred to  by  Kyd,  in  his  treatise  on  the  Law  of 
Corporations.  In  Overseers  of  Pittstown  v.  Ocer- 
seers  of  Plattsburgh,  this  court  recognize  the 
same  law,  and  instance  the  Overseers  of  the 
Poor  ;  and  it  is  there  said,  that  "when  a  pub- 
lic office  is  instituted  by  the  Legislature,  an 
implied  authority  is  conferred  on  the  officer,  to 
bring  all  suits  as  incident  to  his  office,  which 
the  proper  and  faithful  discharge  of  the  duties 
of  his  office  require."  It  would  seem,  there- 
fore, that  the  Supervisor  possesses  certain  cor- 
porate powers  and  capacities,  at  least  so  far  as 
to  enable  him  to  perform  his  official  duties,  and 
might  have  prosecuted  the  Collector's  bond, 
even  had  the  Statute  been  silent  on  that  point. 
It  is,  however,  objected  on  the  part  of  the 
defendants,  that  the  Supervisor,  if  endued  with 
corporate  powers,  is  a  corporation  sole,  which 
cannot  take  goods  and  chattels  in  succession  ; 
that  they  do  not,  on  his  death,  go  to  the  suc- 
cessor, but  the  personal  representatives ;  and 
they  cite  Kyd  on  Corp.,  Intro.,  p.  31  ;  Co. 
Litt.,  46  b,  where  it  is  said  :  "  If  a  lease  for 
years  be  made  to  a  Bishop,  and  his  successors, 
yet  his  executors  and  administrators  shall  have 
it,  in  aulre  droit ;  for,  regularly,  no  chattel 
shall  go  in  succession,  in  case  of  a  sole  corpo- 
ration, no  more  than  if  a  lease  be  made  to  a 
man  and  his  heirs,  it  can  go  to  his  heirs."  The 
same  doctrine  is  laid  down  in  Fulwood'n  case,  4 
Co.,  65,  where,  however,  the  court  held  a 
recognizance  good  to  the  Chamberlain  of  Lon- 
don and  his  successors,  upon  a  custom ;  for 
that  he  was  a  corporation  by  custom  ;  and  the 
same  custom  which  created  him,  made  him  a 
corporation  in  succession,  to  this  special  pur- 
pose ;  but  that  a  Bishop,  parson,  &c. ,  can  only 
take  an  obligation  in  their  private,  and  not  in 
their  corporate  capacity. 
685*]  Corporations  sole  are  of  two  kinds  : 
the  one  when  the  person  has  a  corporate  ca- 
pacity for  his  own  benefit ;  the  other  when 
he  acts  only  as  trustee  for  the  benefit  of  others. 
Of  the  former  kind,  Kyd  instances  the  King, 
Bishops,  parsons,  &c. :  of  the  other,  the  most 
familiar  instance,  says  the  same  author,  is  the 
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Chamberlain  of  the  City  of  London,  who  may 
take  a  recognizance  to  himself  and  successors, 
in  trust  for  the  orphans. 

The  true  reason,  therefore,  of  the  distinc- 
tion between  the  case  of  the  Bishop  and  the 
Chamberlain,  is  not  the  custom  alleged,  but 
the  fact  that  the  former  takes  obligations  in 
his  private  capacity,  and  the  latter  in  his  cor- 
porate capacity.  So,  in  the  case  now  before 
the  court,  Van  Gaasbeck  took  the  bond  in 
question,  in  his  corporate  capacity,  as  Super- 
visor of  the  town,  for  the  security  and  indem- 
nity of  the  town,  which  was  responsible  for 
the  default  of  its  Collector ;  and  but  for  the 
Act  of  1821,  his  personal  representatives  would 
certainly  have  no  right  to  prosecute.  With- 
out that  Act,  they  would  not  be  entitled  to  the 
custody  of  the  bond,  nor  any  right  to  control 
it.  Independent  of  this  Act,  therefore,  the 
plaintiff,  as  successor  of  Van  Gaasbeck,  being 
in  office  when  the  default  happened,  and  re- 
ceiving the  proper  notice  from  the  County 
Treasurer,  had,  as  an  incident  to  his  office, 
every  necessary  power  to  enable  him  to  per- 
form the  duties  enjoined  on  him  by  the  Act. 
He  had  authority  to  prosecute.  The  Act 
does  not  take  from  the  officer  any  authority 
which  he  had,  but  the  Legislature,  apprehend- 
ing that  suits  would  abate  on  the  death  of  the 
Supervisor,  or  the  election  of  a  new  one,  in- 
tended to  provide  for  those  cases  a  cumulative 
remedy.  In  case  of  the  death  of  a  Supervisor, 
it  might  be  necessary  to  prosecute  the  bond, 
in  the  name  of  his  personal  representatives, 
during  a  vacancy  in  the  office. 

The  variance  between  the  warrant  described 
and  that  produced,  should  not  prejudice  the 
plaintiff.  The  precise  amount  of  the  sum  was 
not  material ;  and  being  laid  with  a  videlicet, 
it  may  be  disregarded,  and  a  warrant  for  a 
different  sum  may  be  received  in  evidence. 
There  was  no  variance  between  the  declaration 
and  oyer ;  and  if  otherwise,  it  could  only  be 
taken  advantage  of  by  placing  it  on  the 
record. 

*That  the  County  Treasurer  thought  [*686 
proper  to  pay  the  State  Treasurer  the  amount 
due  from  the  town  of  Kingston,  is  certainly 
no  excuse  for  the  Collector.  It  was  his  duty 
to  collect  the  money,  and  pay  it  to  the  County 
Treasurer,  and  whether  he  ever  paid  it  to  the 
State,  was  a  question  which  in  no  way  con- 
cerned the  Collector.  I  am  of  opinion,  there- 
fore, that  the  plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 5  Cow.,  311;  6  Cow.,  367:  4  Wend.,  408; 
2  Hill,  234 ;  14  Barb.,  64 ;  66  Barb.,  297 ;  13  How.  Pr., 
52 ;  50  How.  Pr.,  393  ;  7  Abb..  N.  S.,  355 ;  1  Sand.,  627 ; 
1  Sweeny,  227 ;  1  E.  D.  S.,  426 ;  2  Wall.,  508 ;  32  N.  J. 
L.,  419. 
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691*]      *ATKINSON,  Appellant, 

v. 
MANKS  &  HOLROYD,  Respondents. 

Final  Decree — No  Appeal  from  Order  Entered 
by  Consent — Effect  of  Answer  to  Bill  in  Chan- 
cery— Bill  of  Interpleader — Nature  and  Ob- 
ject— Cannot  be  Sustained  by  Acceptor  of  Two 
Bills  of  Exchange —  When  may  be  Sustained 
by  Person  on  Whom  Two  Orders  for  Money  or 
Goods  have  been  Drawn — Costs. 

On  a  bill  of  interpleader,  a  decree  that  it  is  prop- 
erly filed,  is  the  only  decree  which  the  complainant 
is  interested  in  obtaining1. 

It  is  a  final  decree,  within  the  meaning  of  the 
Statute  (1  R.  L.,  134,  sec.  9),  and  the  party  may  ap- 
peal after  15  days. 

Where  it  goes  on  to  order  a  reference  to  a  master, 
by  consent  to  the  parties,  upon  principles  calculated 
to  adjust  the  rights  of  those  called  upon  to  inter- 
plead,  it  will  be  considered  a  substitute  for  the  or- 
dinary preceding  by  actual  interpleader. 

An  appeal  from  the  final  decrees,  necessarily 
opens  for  consideration  all  prior  orders  or  decrees, 
any  way  connected  with  the  final  decree. 

Thus,  an  appeal  from  a  decree  upon  exceptions 
to  a  master's  report,  relative  to  the  rights  of  the 
parties  called  upon  to  interplead,  which  report  was 
made  under  an  order  of  reference  by  consent;  or 
an  appeal  from  a  decree  allowing  costs  to  the  com- 
plainant, involves  an  inquiry  into  the  decree  that 
the  bill  of  interpleader  was  properly  filed ; 
692*]  *And  consequently,  admitting  the  decree 
that  the  bill  was  properly  filed  to  be  an  interlocu- 
tory decree,  an  appeal  from  the  decree,  relating 
either  to  the  exceptions  or  costs,  brings  up  the  de- 
cree that  the  bill  was  properly  filed. 

If  a  cause  in  chancery  is  set  down  for  a  hearing 
on  bill  and  answer,  the  answer  denying  all  the  ma- 
terial facts  alleged  in  the  bill,  it  should  be  dis- 
missed. 

So  it  should  be  dismissed,  if  the  answer  set  up  suf- 
ficient matter  of  defense,  consisting  of  distinct  facts 
by  way  of  avoidance  to  the  bill. 

To  avoid  this  consequence,  the  complainant 
should  reply,  and  give  the  defendant  an  opportu- 
nity to  prove  his  answer. 

A  bill  of  interpleader  is  not  an  exception  to  this 
rule. 

The  nature  and  object  of  a  bill  of  interpleader 
considered. 

It  lies  where  two  or  more  persons  claim  the  same 
debt  or  duty  of  the  complainant,  by  separate  in- 
terests. 

The  complainant  should  have  no  beneficial  inter- 
est in  the  thing  claimed ; 

And  it  must  appear  that  he  cannot  determine  the 
right  without  hazard  to  himself. 

The  complainant  must  make  affidavit  that  he  does 
not  collude  with  either  claimant ; 
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And  bring  the  money  or  thing  claimed  into  court.. 

The  amount  or  origin  of  the  fund  claimed,  &C.,. 
is  not  the  object  of  inquiry  as  against  the  complain- 
ant, except  in  reference  to  fraud  or  collusion  on, 
his  part. 

These  rules  applied  to  the  particular  case. 

But  the  amount  and  origin  of  the  fund  may  be- 
material,  as  between  those  called  upon  to  inter- 
plead. 

Where  one,  having  funds,  accepts  a  bill  of  ex- 
change drawn  by  A,  in  favor  of  B,  and  C  claims  the- 
same  funds,  a  bill  of  interpleader  will  not  lie  against 
B  and  C ;  because  the  acceptor  is  bound  to  pay  at 
all  events. 

But  an  order  drawn  by  A  in  favor  of  B,  upon 
another,  for  A's  goods  or  the  proceeds  of  his  goods,. 
in  the  hands  of  the  drawee,  is  not  a  bill  of  exchange,, 
nor  equivalent  to  a  bill  of  exchange. 

And  if  accepted  by  the  drawee  for  a  stated  sum,, 
he  having  no  goods  or  proceeds  of  the  goods  of  the 
drawee  in  his  nands,  he  is  not  bound  by  his  accept- 
ance; 

For  it  is  without  consideration. 

So  if  he  accept  for  a  sum  beyond  the  goods  or- 
proceeds  thereof,  there  is  a  want  of  consideration 
for  the  excess. 

And  if  A  afterwards  draw  another  in  favor  of  C, 
for  all  A's  funds  in  the  hands  of  the  drawee,  and 
both  B  and  C  claim  certain  funds  in  the  drawee's; 
hands,  under  their  respective  orders,  as  belonging 
to  A,  and  covered  by  their  respective  orders,  the 
drawee  may  maintain  a  bill  of  interpleader  against 
the  payees. 

And  this,  though  he  may  have  accepted  the  first 
order  for  a  certain  amount. 

To  constitute  a  bill  of  exchange,  it  should  be  for 
the  absolute  payment  of  money  only. 

If  an  order  be  payable  in  goods,  or  out  of  a  par- 
ticular fund,  as  the  proceeds  of  goods,  or  be  in  the- 
alternative,  it  is  not  a  bill  of  exchange. 

But  an  acceptance  would  be  evidence  of  an  agree- 
ment to  pay,  which,  if  without  consideration,  would! 
be  void,  even  as  between  the  payee  and  acceptor : 

For  the  consideration  between  the  drawer  and 
payee  would  not  bind  the  acceptor. 

In  an  action  upon  the  acceptance  of  an  order 
drawn  for  the  proceeds  of  goods,  it  lies  with  the 
payee  to  show  the  amount  of  the  proceeds  received 
by  the  acceptor. 

*For  a  general  acceptance  of  such  an  order  [*693 
would  merely  be  evidence  that  the  proceeds  of  the 
goods,  re>  Vred  after  the  date  of  the  acceptance, 
were  recei  Id  to  the  use  of  the  payee. 

An  order  or  decree  in  chancery,  entered  by  con- 
sent, is  not  the  subject  of  an  appeal,  or  rehearing. 

So  of  an  order  of  reference  upon  which  the  party 
appealing  has  acted,  by  prosecuting  the  reference 
upon  the  principles  prescribed  by  the  order. 

If  an  order  or  decree  appealed  from,  purport  on 
its  face  to  have  been  taken  by  consent  of  the  party 
appealing,  it  will  be  deemed  by  the  court  above,  on. 
appeal,  to  have  been  so  taken : 

And  they  will  not  hear  evidence  upon  the  ques- 
tion whether  it  was  so  taken. 

It  was,  in  fact,  not  taken  by  consent ;  the  party 
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should  have  applied  to  the  court  below,  to  have  the 
mistake  in  the  entry  corrected. 

If  a  bill  of  interpleader  be  properly  filed,  the 
complainant  is  entitled  to  have  his  costs  allowed 
him  out  of  the  fund  in  court. 

And  under  special  circumstances,  it  is  right  to 
allow  the  defendants  to  have  their  costs  respective- 
ly, to  be  deducted  from  the  same  fund. 

Citations— 17  Johns.,  548 ;  2  Atk.,  19 ;  1  Bro.  Ch. 
Cas.,  52 ;  1  Johns.  Ch.,  459 ;  1  Johns.,  590 ;  Cooper, 
Eq.  PL,  456 ;  Har.  Ch.  Pr.,  96  ;  Madd.  Ch.,  148, 172-3, 
577 :  2  Ves.,  Jr.,  109 :  3  Wils.,  213 ;  Kyd  on  Bills,  58, 
74:  2  BL,  1072:  5  T.  R.,  483 :  7  T.  R.,  237  ;  Chit.  Bills, 
8,  12,  3T,  63,  154 ;  Arab.,  229 :  9  Johns.,  468  ;  1  Dick., 
291 ;  6  Ves.,  Jr.,  418 ;  9  Ves.,  Jr..  107. 

\  PPEAL  from  the  Court  of  Chancery. 
ilL.  Samuel  Booth,  the  manufacturer,  resid- 
ing in  the  neighborhood  of  Leeds,  in  England, 
in  the  month  of  Sept.,  1811,  commenced  the 
shipping  of  manufactured  goods  to  this 'coun- 
try, and  consigned  them  to  William  Manks, 
a  merchant  in  the  City  of  N.  Y.,  to  be  sold  by 
him  on  commission.  These  shipments  were 
continued  until  the  month  of  Nov.,  1819, 
when  they  ceased,  in  consequence  of  Booth's 
affairs  having  become  embarrassed. 

Nov.  30,  1818,  Manks  stated  the  accounts 
between  Booth  and  himself,  when  a  balance 
of  upwards  of  $16,000  was  found  to  be  due 
to  Booth,  which  was  carried  to  his  credit  in  a 
new  account,  of  which  he  was  duly  advised, 
and  of  which  he  approved.  Subsequently  to 
Nov.,  1818,  large  consignments  of  goods  were 
received  and  disposed  of  by  Manks,  and  large 
remittances  were  made  by  him  to  Booth,  on 
general  account,  but  no  general  statement  or 
settlement  of  their  accounts  were  afterwards 
made.  The  last  remittance  from  Manks  to 
Booth  was  made  Feb.  17,  1820.  From  the 
proofs  and  admissions  which  were  made  in  the 
progress  of  the  cause  in  the  court  below,  it  ap- 
peared that  upon  a  final  adjustment  of  all  the 
accounts  between  Manks  and  Booth,  there 
remained  in  the  hands  of  Manks,  after  the 
694*]  remittance  of  Feb.  17,  *1820,  a  balance 
of  property  or  funds  belonging  to  Booth,  to 
the  amount  of  $4,598.36.  After  Booth  be- 
came embarrassed,  some  of  his  creditors  in 
England  pressed  him  for  orders  on  his  funds 
in  this  country  ;  and  Jan.  8,  1820,  he  gave  to 
Miles  Atkinson,  the  appellant,  an  order  on 
Manks  for  £1,642  sterling,  payable  in  the 
goods  of  Booth,  or  the  proceeds  thereof.  This 
order  was  presented  Mar.  16.  1820. 

July  1,  1820,  another  order  from  Booth,  in 
favor  of  William  Holroyd,  one  of  the  respond- 
ents, bearing  date  May  9,  1820,  was  presented 
to  Manks.  This  order  was  for  all  the  money 
that  might  be  coming  to  Booth  from  any 
quarter  in  this  country. 

Mar.  16,  1820,  when  the  order  in  favor  of 
Atkinson  was  presented,  Manks  had  no  un- 
appropriated goods  belonging  to  Booth,  but  if 
the  $4,598.36  due  from  Manks  to  Booth,  were 
exclusively  proceeds  of  Booth's  goods  sold  by 
Manks,  then  it  was  conceded  that  Atkinson 
was  entitled  to  that  fund  by  virtue  of  his 
order.  If  that  fund,  however,  was  not  the 
proceeds  of  goods  sold  by  Manks  for  Booth,  it 
was  not  disputed  that,  from  whatever  other 
sources  it  may  have  been  derived,  it  was 
covered  by  the  order  of  Holroyd. 

It  was  admitted,  both  by  Manks  and  Hol- 
royd, that  $1,613.47  of  that  fund  were  the 
proceeds  of  Booth's  goods,  and  subject  to 
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Atkinson's  order.  And  Manks,  accordingly, 
Aug.  19,  1820,  paid  that  amount  to  Atkinson's- 
agents.  The  balance  of  $2,984.39  was  claimed 
both  by  Holroyd  and  Atkinson,  and  payment 
demanded  by  each  ;  and  Atkinson,  Sept.  28, 
1820,  commenced  a  suit  against  Manks,  in  the 
Supreme  Court  of  this  State,  for  the  recovery 
of  that  sum.  Holroyd  forbade  Manks  to  pay 
it  to  Atkinson,  and  also  threatened  Manks 
with  a  suit,  to  compel  him  to  pay  it  upon  the 
last  order. 

Under  these  circumstances,  Manks,  Oct.  5, 
1820,  filed  in  the  Court  of  Chancery  a  bill  of 
interpleader  against  Atkinson  and  Holroyd. 
He  stated  in  this  bill  that  he  was  ready  and 
willing  fto  pay  the  $2,984.39,  to  the  party 
legally  entitled  thereto ;  but  that  he  was  not 
able  *to  determine  to  which  of  them  [*695 
it  of  right  belonged,  as  both  claimed  it ;  and 
he  offered  to  bring  it  into  court,  to  be  dis- 
posed of  as  the  court  might  direct,  in  order 
that  he  might  not  be  involved  in  trouble  and 
litigation  ;  and  prayed  an  injunction  against 
Atkinson's  suit,  and  that  Atkinson  and  Hol- 
royd might  be  decreed  to  inlerplead,  and  settle 
their  respective  rights. 

As  to  the  origin  of  the  $2,984.39,  in  his 
hands,  he  stated  that  it  was  composed  of 
$222.22,  cash,  borrowed  by  him  from  Booth, 
in  England  ;  of  $2,716.28,  received  from  the 
house  of  H.  &  G.  Vail,  of  Troy,  being  the 
proceeds  of  certain  cloths  and  cassimeres 
which  had  been  shipped  by  Booth  direct  to- 
them,  and  the  price  of  which  had  been  paid 
to  Manks,  as  the  agent  of  Booth,  for  the  pur- 
pose of  being  remitted  or  paid  over  to  him  ; 
and  the  sum  of  $46.39,  balance  of  interest  due 
to  Booth. 

The  injunction  was  allowed,  and  the  money 
paid  into  the  Court  of  Chancery,  where  it  now 
remains. 

Atkinson,  in  his  answer,  denied  that  the 
balance  in  Manks'  hands  was  composed  of  the 
money  borrowed  from  Booth  in  England,  and 
of  that  received  from  the  Vails  ;  and  alleged 
that  those  moneys  had  been  remitted  by  Manks- 
to  Booth  ;  and  that  after  the  remittance  of 
the  last  portion  of  those  moneys  to  Booth, 
Manks  had  received  large  sums  of  money  aa 
the  proceeds  of  Booth's  goods  sold  by  him ; 
and  that  the  balance  in  his  hands  was  wholly 
composed  of  such  proceeds. 

He  further  alleged  that  Manks,  by  letters  to- 
Sewall,  Williams  &  Co.,  Atkinson's  agents, 
had  accepted  Booth's  order  ;  and  that,  relying 
upon  such  acceptance,  he  had  been  induced 
to  forego  efforts  to  obtain  security  from  Booth. 

He  admitted  that  Holroyd  may  have  made 
some  claim  to  the  money  in  Manks'  hands, 
but  had  no  particular  knowledge  thereof. 

It  is  not  necessary  to  give  the  correspond- 
ence relied  on  as  an  acceptance  of  the  order, 
the  court  having  decided,  as  will  be  seen,  that 
this  would  not,  in  itself,  have  amounted  to  a 
binding  acceptance,  though  absolute  in  its 
terms. 

The  answer  then  insisted  upon  a  full  ex- 
amination into  all  the  accounts  between  Manka 
and  Booth,  so  far  as  might  be  *neces-  [*(>9<> 
sary  to  ascertain  what  goods,  or  proceeds  of 
goods,  were  in  Manks' hands,  when  his  (Atkin- 
son's) order  was  presented,  or  at  any  subse- 
quent period. 
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Holroyd,  in  his  answer,  admitted  that  the 
statement  of  facts  in  Manks'  bill  was  substan- 
tially correct ;  that  the  sum  of  $2,984.89,  due 
from  Manks  to  Booth,  consisted  of  the  items 
mentioned  in  the  bill ;  that  he  had  made 
repeated  application  to  Manks  for  payment  of 
his  order,  which  Manks  had  always  evaded, 
-on  the  ground  that  Atkinson  claimed  all  the 
funds  of  Booth  in  his  hands. 

The  cause  was  set  down  for  hearing  by  the 
solicitor  of  Manks,  upon  bill  and  answer,  with- 
out any  testimony  having  been  taken ;  and 
Nov.  I'd,  1821,  the  Chancellor  made  his  first 
decree.  By  this  decree,  he  determined  the  bill 
of  interpleader  to  have  been  properly  filed  ; 
and  at  the  request  of  Atkinson  and  Holroyd, 
Manks  not  objecting  to  it,  a  reference  to  a 
master  was  ordered,  to  take  and  state  the 
account  between  Mauks.  and  Booth,  up  to  the 
day  of  filing  the  bill,  allowing  proper  deduc- 
tions for  the  charges,  expenses  and  commis- 
sions of  Manks,  so  as  to  show  what  moneys 
were  in  his  hands,  applicable  to  the  order  of 
Atkinson,  and  what  applicable  to  the  order  of 
Holroyd. 

In  pursuance  of  this  order,  the  reference  was 
prosecuted  before  the  master,  and  Mar.  29, 
1822,  he  made  his  report.  The  report  coin- 
cided precisely  with  the  statement  of  Manks 
in  his  bill,  as  to  the  balance  due  from  him  to 
Booth,  but  was  in  direct  hostility  to  the  bill, 
with  respect  to  the  sources  from  which  that 
balance  was  derived,  In  the  master's  opinion, 
the  $222.22,  borrowed  by  Manks  from  Booth, 
in  England,  and  the  $2,716.28,  received  from 
the  Vails,  had  been  in  part  remitted  to  Booth, 
and  the  residue  applied  by  Manks  in  repay- 
ment of  advances  made  by  him  to  Booth  ;  so 
that  neither  of  those  sums  constituted  any  part 
•of  the  $2,984.89,  paid  by  Manks  into  the  Court 
of  Chancery.  He  was,  accordingly,  of  opinion 
that  the  whole  of  that  sum  was  applicable  to 
the  order  of  Atkinson,  and  so  reported. 

The  report  was  filed  Apr.  3,  1822.  The 
solicitor  of  Atkinson  entered  an  order  for  its 
•confirmation. 

Holroyd  excepted  to  this  report  : 
<>97*]  *1.  Because  the  whole  sum  in  Manks' 
hands  was  reported  to  be  applicable  to  the 
order  of  Atkinson  ;  whereas  it  was  properly 
subject,  and  applicable  wholly,  to  the  order  of 
Holroyd. 

2.  Because  certain  proceeds  of  goods  sold  the 
Vails,  and  received  by  Manks  July  21,  1820, 
amounting  to  $750,  should  have  been  exclu- 
sively applied  to  the  order  of  Holroyd. 

The  exceptions  were  argued,  and  a  rule 
•entered  by  consent,  that  the  question  of  costs 
be  submitted  to  the  Chancellor,  in  order  that  he 
might  make  a  final  decree  in  the  cause. 

July  17, 1822,  a  final  decree  was  pronounced. 

The  Chancellor  allowed  so  much  of  the  first 
exception,  as  is  applicable  to  the  $222.22,  bor- 
rowed by  Manks  from  Booth,  and  the  whole 
of  the  second  exception,  making  an  aggregate 
of  $972.22,  of  the  fund  in  court,  which  he 
ordered  to  Holroyd,  upon  his  order,  and  the 
residue  to  Atkinson.  He  decreed  Manks  his 
costs,  to  be  paid  out  of  the  fund. 

The  appeal  was  by  Atkinson,  from  so  much 
of  the  decree  of  Nov.  13, 1821,  as  adjudged  the 
bill  of  interpleader  to  have  been  properly  filed: 
so  much  as  directs  the  master  to  take  and  state 
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an  account  between  Manks  and  Booth,  up  to 
and  including  Oct.  5,  1820  ;  so  much  as  in- 
structs the  master,  in  taking  an  account,  to 
allow  proper  deductions  for  the  charges,  ex- 
penses and  commissions  of  Manks ;  so  much  of 
the  final  decree  as  allows  the  exceptions,  either 
in  whole  or  in  part,  taken  by  Holroyd  to  the 
master's  report ;  and  also  to  so  much  of  the 
final  decree  as  awards  costs  to  the  complainant. 

The  additional  facts,  so  far  as  they  are 
material  to  the  points  raised  and  decided,  are 
stated  at  large  in  the  opinion  of  the  court. 

His  Honor,  the  Chancellor,  assigned  the  rea- 
sons of  his  decree ;  but  as  his  argument  related 
principally  to  the  decision  upon  the  exceptions 
to  the  master's  report,  and  was  little  more  than 
an  examination  of  the  facts  in  the  cause,  its 
insertion  is  not  deemed  material. 

*The  principal  questions  of  law,  [*698 
upon  the  above  case,  were  :  1.  Whether  the 
bill  of  interpleader  was  properly  filled.  2. 
Whether  the  reference  to  the  master  was 
proper.  3.  Whether  the  costs  of  Manks  ought 
to  have  been  allowed  and  deducted  from  the 
funds  in  court. 

The  cause  was  argued  by  Messrs.  H,  Bleccker 
and  H.  Sedgwic-k  for  the  appellant,  and  Mr.  C. 
Graham,  for  Manks,  and  Mr.  S.  Jones,  for 
Holroyd,  the  respondents. 

For  the  appellant,  it  was  argued  that  the 
bill  of  interpleader  should  have  been  dismissed. 
Every  material  allegation  contained  in  it  was 
denied  by  the  answer ;  no  replication  was  filed, 
and  on  the  hearing  upon  bill  and  answer,  the 
latter  should  have  been  received  as  true.  Had 
Manks  intended  to  contest  its  truth,  he  should 
have  filed  a  replication,  and  given  the  appel 
lant  an  opportunity  to  prove  his  answer.  (Bar- 
ker v.  Wild,,  1  Vern.,  140.) 

The  bill  was  vexatious.  The  order  in  favor 
of  the  appellant  had  been  virtually  accepted 
by  Manks,  and  there  was  no  pretense  for  filing 
a  bill  of  interpleader.  (Coop.  PL,  45  ;  Dungey 
v.  Angove,  2  Ves.,  Jr.,  310,  311.) 

The  reference  was  not  proper  to  settle  the 
rights  of  the  appellant  and  Holroyd.  The 
Chancellor  should  have  awarded  an  inter- 
pleader, and  not  a  reference  to  a  master. 

At  any  rate,  under  the  circumstances  of  the 
case  no  costs  should  have  been  awarded  out 
of  the  fund  in  court. 

If  the  counsel  stood  committed  by  acting 
under  the  decree  for  a  reference  (Tide  Newl. 
Pr.,  Albany  ed.,  173),  yet  they  may  go  back  to 
the  decree,  which  declares  that  the  bill  of 
interpleader  was  properly  filed.  It  was  not 
necessary  to  appeal  from  that  decree  within 
fifteen  days.  It  was  a  final  decree.  (Trams  v. 
Waters,  12  Johns.,  500.)  In  the  last  decree, 
it  is  again  declared  that  the  bill  was  properly 
filed.  Indeed,  the  first  decree  is  connected 
with  the  subsequent  ones,  and  is  brought 
under  review,  by  an  appeal  from  the  last. 
(Jaques  v.  Trustees  of  the  M.  E.  Church,  17 
Johns.,  548.) 

For  Manks  it  was  argued  that  the  object  of 
the  bill  of  interpleader  was  to  get  rid  of  any 
controversy  upon  the  title  *to  the  funds.  [*699 
From  the  time  of  the  decree  upon  the  bill  and 
answer,  Manks,  who  is  a  mere  stakeholder, 
was  no  longer  to  be  considered  as  a  party  in 
the  cause.  (1  Harris  Pr.,  115  ;  Anon. ,  1  Vern., 
351.)  It  was  indifferent  to  him  whether  the 
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parties  interpleaded  or  not.  Whether  an  inter- 
pleader or  a  reference  should  be  awarded,  was 
a  matter  exclusively  between  Atkinson  &  Hol- 
royd.  At  any  rate,  the  order  of  reference  was 
interlocutory  and  not  the  subject  of  an  appeal 
after  fifteen  days.  (1  R.  L.,  134  ;  Blake  Ch., 
177.)  It  has  all  the  characteristics  of  an  inter- 
locutory order.  It  does  not  dispose  of  the 
fund,  "it  directs  an  account  to  be  taken  by  a 
master,  who  is  to  report  with  all  convenient 
speed.  (Blake  Ch.,  220.  221,  278.)  It  was 
treated  as  interlocutory  by  the  counsel  of  At- 
kinson &  Holroyd.  They  proceeded  in  the 
reference,  and  summoned  Manks  before  the 
master,  and  a  rule  was  afterwards  taken  for 
confirming  his  report ;  and  they  consented  to 
a  final  decree  as  to  the  costs. 

The  appellant  is  estopped  by  his  own  act  to 
appeal  from  the  decree  of  reference.  This 
•decree  was  not  only  by  consent,  but  was  acted 
upon  by  the  appellant. 

The  bill  of  interpleader  was  properly  filed. 
(Blake  Ch.,  31,  32 ;  1  Harr.  Pr.,  112,  117.)  It 
was  to  avoid  litigating  the  title  to  the  fund 
with  two  conflicting  claimants — the  usual 
ground  of  this  bill. 

The  account  of  Manks  being  perfectly  fair, 
and  all  opposition  toil  being  withdrawn  before 
the  master,  his  right  to  costs  follows.  (Shot- 
bolt  v.  Biscoe,  1  Harr.  Pr.,  116-17.) 

The  order  in  favor  of  Atkinson  was  not  a 
bill  of  exchange  ;  and  an  acceptance  would  not 
bind  for  an  amount  beyond  the  fund  to  which 
it  referred. 

The  argument  for  Holroyd  was  principally 
an  examination,  whether  the  Chancellor  had 
decided  correctly  upon  the  exceptions  to  the 
report.  It  was  insisted  that  bills  of  interpleader 
are  set  down  for  a  hearing  upon  the  pleadings, 
to  see  whether  there  is  a  proper  case  for  inter- 
pleader. It  is  not  the  ordinary  case  of  setting 
down  a  cause  on  bill  and  answer,  without  repli- 
cation. The  order  is  interlocutory  ;  and  if  the 
party  mean  to  contest  the  principles  of  the 
decree,  he  must  appeal  within  the  fifteen  days, 
or  he  is  barred. 

TOO*]  *Reply.  It  is  denied  that  setting  down 
a  bill  of  interpleader  on  the  pleadings,  differs 
from  the  ordinary  case.  The  answer  in  this 
case  sets  up  the  specific  fact  that  the  order  in 
favor  of  the  appellant  had  been  accepted. 
This  goes  to  the  foundation  of  the  bill.  Cow- 
tan  v.  Williams,  9  Ves.,  107  ;  Clark  v.  Byne, 
13  Id.,  386.)  Ought  not  the  appellant  to  have 
had  an  opportunity  of  proving  it  upon  a  repli- 
cation ? 

In  this  case  the  order  was  accepted.  Being 
so,  it  it  stands  on  the  same  footing  as  a  bill  of 
exchange,  on  the  latter  being  absolutely  ac- 
cepted. Dungey  v.  Anyone,  2  Ves.  Jr.,  304  is 
a  case  precisely  like  this  in  principle.  The 
decree  was  premature.  The  bill  being  denied 
by  the  appellant,  the  Chancellor  should  not 
liave  recognized  its  truth  till  it  was  proved. 

If,  as  contended,  Manks  was  out  of  the  ques- 
tion, on  the  first  decree  being  pronounced,  the 
order  of  reference  was  nugatory,  and  there- 
fore erroneous.  It  was  not  proper,  except  to 
ascertain  the  truth  of  the  bill  ;  and  the  facts 
reported  by  the  master  show  that  the  bill  was 
fraudulent,  and  that  the  fund  was  not  a  proper 
subject  of  interpleader.  If  the  order  was  by 
consent,  and  was  acted  upon  by  the  appellant, 
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it  was  not  intended  by  him  as  a  substitute  for 
an  interpleader,  to  which  he  was  entitled  ;  and 
his  consent  ought  not  to  bind  him  beyond  the 
scope  and  intention  of  it.  An  inquiry  by  the 
master  beyond  the  object  of  the  order  could 
have  no  effect. 

It  is,  perhaps,  not  necessary  to  show  that 
that  first  decree  was  a  final  one  ;  for  an  appeal 
from  the  last  opens  for  consideration  all  prior 
or  interlocutory  orders  or  decrees  in  any  way 
connected  with  the  merits  of  the  final  decree. 
This  doctrine  is  essential  to  the  proper  admin- 
istration of  justice.  That  the  final  decree  was 
for  costs,  is  no  objection.  The  Statute  (1  R. 
L.,  134)  gives  us  the  same  right  to  appeal 
from  a  decree,  settling  the  right  to  costs,  as 
from  any  other.  The  right  was  not  denied  in 
Travis  v.  Waters,  12  Johns.,  500.  This  case 
also  settles  the  distinction  between  an  inter- 
locutory and  final  decree. 

There  was  a  consideration  for  accepting  the 
appellant's  order,  without  regard  to  the  extent 
of  the  fund.  (Pittans  v.  Mierop,  3  Burr.,  1673.) 
Any  damage  to  another,  or  suspension  or  for- 
bearance of  his  right,  is  a  sufficient  considera- 
tion, and  will  make  a  contract  binding, 
*though  no  actual  benefit  accrue  to  the  f*7Ol 
party  contracting.  (Id.,  1673-4.)  An  abso- 
lute promise  to  accept,  is  equivalent  to  an 
actual  acceptance,  without  regard  to  the 
equitable  circumstances  between  the  drawer 
and  acceptor.  (Per  Ld.  Mansfield,  in  Mason 
v.  Hunt,  Doug.,  299.)  The  acceptor  cannot 
allege  the  want  of  effects  (Chit,  on  Bills.  51); 
and  though  the  order  in  this  case  was  not 
technically  a  bill  of  exchange,  yet  it  has  the 
same  effect,  except  in  the  quality  of  negotia- 
bility. An  acceptance  to  pay  out  of  a  particular 
fund  is  as  binding  as  a  general  acceptance.  So 
if  payable  on  a  contingency.  (Carlos  v.  Fan- 
court,  5  T.  R.,  482.)  Could  a  party  be  re- 
lieved in  equity  on  the  ground  of  a  mistake  as 
to  effects  ? 

SUTHERLAND,  J.  A  preliminary  objection  is 
taken  by  the  respondents,  to  so  much  of  the 
appeal  as  relates  to  the  decree  made  on  the  13th 
Nov.,  1821.  It  is  contended  that  this  decree 
was  interlocutory — not  final ;  and  that  the  ap- 
peal should,  therefore,  have  been  entered 
within  fifteen  days  after  the  making  of  the 
decree. 

By  that  decree,  the*  Chancellor  determined 
the  bill  of  interpleader  to  have  been  properly 
filed.  According  to  my  view  of  the  case,  that 
was  the  material,  and  only  material  point,  so 
far  as  the  complainant  was  concerned,  which 
the  court  were  called  on  to  decide;  and  the  mo- 
ment the  decree  was  pronounced,  the  object  was 
obtained  which  the  complainant  sought  by  his 
bill.  It  is  fairly  to  be  deduced  from  the  de- 
cree itself,  that  it  would  have  ended  there, 
had  not  the  parties  consented  that  the 
court  below  should  proceed  in  that  suit,  to 
determine  the  matters  in  controversy  between 
them. 

The  subsequent  parts  of  the  decree,  which 
order  a  reference  to  a  master,  and  establish  the 
principles  upon  which  it  is  to  be  conducted, 
are  to  be  considered  as  a  substitute,  adopted 
at  the  request  of  the  parties,  for  an  interpleader 
suit  between  Atkinson  &  Holroyd,  to  deter- 
mine their  respective  rights  to  the  fund  in 
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court ;  and  also,  as  a  substitute  for  any  pro- 
ceedings which  it  might  otherwise  have  been 
necessary  for  Atkinson  &  Holroyd  to  adopt, 
to  test  the  correctness  of  Manks'  statement,  as 
to  the  aggregate  amount  due  from  him  to 
Booth. 

7O2*]  *If  it  were  necessary,  therefore,  for 
the  purpose  of  sustaining  the  appeal,  I  should 
have  no  hesitation  in  saying  that  the  decree  of 
Nov.  13,  1821,  in  so  far  as  it  is  decided  that 
the  bill  of  interpleader  was  properly  filed,  was 
a  final  decree,  within  the  meaning  of  the  Stat- 
ute Regulating  Appeals,  the  merits  and  prin- 
ciples of  the  cause  having  been  determined  by 
that  decision. 

But  it  is  unnecessary  to  resort  to  that  part 
of  the  appeal  at  all ;  "  for  the  appeal  from  the 
last  and  final  decree  in  the  cause,  necessarily 
opens  for  consideration,  all  prior  orders  or 
decrees  any  way  connected  with  the  final  de- 
cree." This  was  settled  in  the  case  of  Jaques 
v.  The  M.  E.  Church,  17  Johns.,  548.  The 
appellant  in  this  cause  appeals  from  so  much  of 
the  final  decree  as  regards  the  allowance  of  the 
exceptions  taken  by  Holroyd  to  the  master's 
report ;  and  also  from  so  much  thereof  as 
awards  costs  to  the  complainant. 

In  determining  these  points,  it  is  necessary 
to  consider  every  other  material  point  in  the 
cause. 

Whether  the  bill  of  interpleader  was  prop- 
erly filed,  is  a  question  necessarily  drawn  into 
consideration,  by  the  appeal  from  that  part  of 
the  decree  which  awards  costs  to  the  com- 
plainant ;  for,  if  it  was  necessary  for  him  to 
file  his  bill,  then  his  costs  were  rightfully 
awarded  to  him.  If  it  was  not  a  proper  case 
for  a  bill  of  interpleader,  then  it  was  a  pro- 
ceeding in  his  own  wrong,  for  which  the  de- 
fendant below  ought  to  pay.  The  appeal 
from  the  last  decree,  therefore,  brings  before 
this  court,  the  whole  merits  of  the  cause. 

The  first  question  which  I  shall  discuss  is, 
whether  the  decree  of  the  Chancellor  was  errone- 
ous, in  determining  the  bill  of  interpleader  to 
have  been  properly  filed. 

It  is  contended  on  the  part  of  the  appellant, 
that  his  answer  denied  every  material  allega- 
tion in  the  bill  ;  that  no  replication  having 
been  filed  to  the  answer,  it  must  be  taken  as 
true,  throughout;  that  the  complainant  below, 
having  brought  the  cause  to  hearing  upon  bill 
and  answer  only,  the  evidence  before  the 
Chancellor  showed  the  bill  to  be  false,  and  in- 
stead of  decreeing  that  it  was  properly  filed, 
he  should  have  dismissed  it  with  costs. 
7O3*]  *It  is  a  well  settled  rule  that  there 
cannot  be  a  decree  against  an  answer  upon  the 
facts  charged  in  the  bill  and  denied  in  the  an- 
swer, unless  the  bill  be  supported  by  two  wit- 
nesses, or  one  witness  and  circumstances.  (2 
Atk.,  19;  1  Bro.  Ch.,  52;  1  Johns.  Ch., 
459.) 

It  is  also  a  well  established  principle  in  chan- 
cery proceedings  that  a  distinct  fact  set  up  in 
answer  by  way  of  avoidance,  is  to  be  taken  as 
true,  without  proof,  unless  the  complainant, 
by  a  replication,  put  the  fact  in  issue,  and 
give  the  defendant  an  opportunity  to  prove  it. 
(Green  v.  Hart,  1  Johns.,  590,  per  Spencer,  J.) 

If  the  answers  in  this  case,  therefore,  clearly 
and  unequivocally  deny  those  allegations  in 
the  bill,  upon  which  alone  it  can  be  sus- 
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tained  ;  or  if  they  set  up  new  matter  in  avoid- 
ance of  those  allegations,  then  the  appellant 
is  right  in  saying  that  the  bill  should  have 
been  dismissed. 

This  brings  us  to  the  consideration  of  the 
material  object  of  a  bill  of  interpleader. 

It  is  defined  to  be,  "a  bill  exhibited,  when 
two  or  more  persons  claim  the  same  debt  or 
duty  from  the  complainant  by  different  or 
separate  interests  ;  and  he,  not  knowing  to- 
which  of  the  complainants  he  ought,  of  right, 
to  pay  or  render  it,  fears  that  he  may  be  dam- 
aged by  the  defendants  (as  by  paying  his- 
money  to  a  wrong  hand),  and  therefore  exhib- 
its his  bill  of  interpleader  against  them,  pray- 
ing that  the  court  may  judge  between  them, 
to  whom  the  thing  belongs,  and  that  he  may 
be  indemnified. 

It  claims  no  right  in  opposition  to  those 
claimed  by  the  persons  against  whom  the  bill 
is  exhibited,  but  only  prays  the  decree  of  the 
court,  to  decide  between  the  rights  of  those 
persons  for  the  safety  of  the  cotnplainant."' 
(Coop.  Eq.  PL,  456  ;  Harr.  Ch.  Pr.,  96  ;  Madd. 
Ch.,  172-8.) 

The  nature  of  the  allegations,  therefore,  in 
every  bill  of  interpleader  are  :  1.  That  two 
or  more  persons  have  preferred  a  claim  against 
the  complainant ;  2.  That  they  claim  the  same 
thing  ;  That  the  complainant  has  no  beneficial 
interest  in  the  thing  claimed  ;  and  4.  That  he 
cannot  determine,  without  hazard  to  himself, 
to  which  of  the  defendants  the  thing  of  right 
belongs. 

*To  prevent  this  proceeding  from  [*7O4- 
being  resorted  to  for  the  purpose  of  giving  an 
advantage  to  one  of  the  claimants  over  the 
other,  the  complainant  must  annex  to  his  bill 
an  affidavit  that  there  is  no  collusion  between 
him  and  any  of  the  parties ;  and  he  must 
bring  the  money  or  thing  claimed  into  court, 
so  that  he  cannot  be  benefited  by  the  delay  of 
payment,  which  may  result  from  the  filing  of 
his  bill. 

It  seems  to  me,  from  this  short  considera- 
tion of  the  nature  and  object  of  a  bill  of  inter- 
pleader, that  the  amount  of  the  fund  or  matter 
in  the  hands  of  the  complainant,  upon  which 
hostile  claims  are  alleged  to  have  been  made, 
can  never  be  a  substantial  object  of  inquiry 
upon  such  bill.  That  amount  must  be  taken 
to  be  as  stated  by  the  complainant,  and  can- 
not be  controverted  by  the  answers,  for  the 
purpose  of  having  it  adjudicated  upon.  It 
may,  unquestionably,  be  denied  by  the  an- 
swer, for  the  purpose  of  showing  fraud  or 
collusion  on  the  part  of  the  complainant,  and, 
I  humbly  conceive,  for  no  other  purpose. 

Are,  then,  the  material  allegations  in  the 
bill  denied  by  this  answer  of  Atkinson  ?  It  is- 
not  pretended  that  they  are  denied  by  Hol- 
royd, for  he  expressly  admits  "  that  the  state- 
ment of  facts  contained  in  the  complainant's 
bill  is  correct  and  accurate." 

Does  Atkinson  deny  that  he  and  Holroyd 
have  both  preferred  claims  against  Manks  ? 
He  expressly  admits  that  he  "obtained  from 
Booth  the  order  of  Jan.  8,  1820,  upon  Manks, 
for  £1,642,  as  set  forth  in  the. bill;  that  he 
forwarded  the  same  to  Messrs.  Sewall,  Will- 
iams &  Co.,  of  Boston,  who  presented  the 
same  at  the  time  stated  in  the  complainant's 
bill.  He  admits  that  a  suit  upon  the  order  had 
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been  commenced  against  Manks  by  his  attor- 
neys, the  Messrs.  Sedgwicks. 

In  relation  to  Holroyd's  claim,  he  admits 
that  the  complainant,  Manks,  in  the  early  part 
•of  Aug.,  1820,  informed  Bewail  (Atkinson's 
Agent)  that  an  order  had  been  presented  to  the 
-complainant  from  Booth,  for  all  Booth's  prop- 
erty in  the  hands  of  the  complainant,  but  does 
not  mention  in  whose  favor  the  order  was 
drawn.  In  another  part  of  his  answer  he  says 
"he  thinks  it  probable  that  Holroyd  may 
7O5*]  *have  made  some  claim  to  the  pro- 
ceeds of  goods  shipped  by  Booth  to  the  com- 
plainant ; "  but  he  has  no  particular  knowl- 
edge of  this.  In  no  part  of  his  answer  does 
he  deny,  what  is  expressly  alleged  in  the  bill, 
that  Holroyd  had  forbidden  Manks  to  pay 
over  the  fund  to  Atkinson,  and  had  threatened 
him  .with  a  suit  upon  his  own  order.  The 
fact,  therefore,  that  hostile  claims  to  the  same 
matter  or  thing  have  been  made  upon  Manks 
by  persons  capable  of  prosecuting  those  claims 
is  not  only  not  denied,  but  is  admitted  by  the 
answers  of  both  defendants.  I  say  the  same 
matter  or  things ;  for  the  balance  of  Atkin- 
son's order  exceeding  the  amount  in  Manks' 
hands,  and  the  whole  of  that  amount  being 
claimed 'as  applicable  to  that  order,  it  is  ap- 
parent that  if  anything  is  claimed  under  Hol- 
royd's order  it  must  be  the  same  thing  that  is 
•claimed  by  Atkinson. 

It  is  not  pretended  by  the  answers  that 
Manks  has  any  interest  in  the  controversy,  or 
is  anything  more  than  a  mere  stakeholder, 
unless  his  character  is  changed  by  the  alleged 
acceptance  of  Atkinson's  order,  which  I  shall 
hereafter  consider. 

Is  the  right,  then,  of  Atkinson  to  the  fund 
in  question  so  clear,  upon  the  bill  and  answer, 
that  Manks  must  have  known  that  he  could 
incur  no  hazard  by  paying  it  to  him  ?  This 
question  is  sufficiently  answered  by  the  fact 
that  Holroyd  had  forbidden  him  to  pay  it  to 
Atkinson,  and  threatened  him  with  a  suit  to 
recover  it  upon  his  own  order.  After  that  he 
was  not  bound  to  exercise  any  judgment  upon 
the  subject. 

The  Lord  Chancellor,  in  Langston  v.  Boyl- 
-ston,  2  Ves.,  Jr.,  109,  says,  "a  party  claiming 
no  right  in  the  subject  is  doubly  vexed  by 
having  two  legal  processes  going  on  against 
him,  in  the  names  of  different  persons,  at  the 
same  time ;  he  comes  upon  the  most  obvious 
•equity  to  insist  that  those  persons  claiming 
that  to  which  he  makes  no  claim  should  settle 
that  contest  among  themselves,  and  not  with 
him."  He  remarks  that  "  it  may  be  said  in  all 
•cases  of  interpleader,  as  it  has  been  said  in 
this,  '  Stand  the  action ;  if  A  proceed  first, 
and  you  have  a  good  defense  against  him,  that 
puts  an  end  to  his  claim  ;  if  A  succeed,  that  is 
7O6*]  a  defense  *against  the  claim  of  B.' 
That  is  precisely  the  situation  in  which  the 
plaintiff  ought  not  to  be  placed." 

But  it  is  said  that  Manks'  allegation  in  his 
bill,  that  the  sum  of  $2,938.50  in  his  hands 
arose  from  money  loaned  to  him  by  Booth  in 
England  and  from  payments  made  to  him  as 
Booth's  agent  by  H.  &  G.  Vail,  of  Troy,  and 
that  no  portion  of  that  sum  is  the  proceeds  of 
goods  shipped  to  him  by  Booth,  is  denied  in 
the  answer ;  that  the  Chancellor,  therefore,  at 
the  hearing  of  the  bill  and  answer,  should 
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have  dismissed  the  bill,  it  having  been  proved 
false  in  so  essential  a  point. 

If  the  view  which  I  have  already  taken  of 
the  nature  and  object  of  a  bill  of  interpleader 
be  correct,  it  follows  that  the  manner  in  which 
the  fund  in  Manks'  hands  was  composed, 
whether  of  the  proceeds  of  Booth's  goods  or 
of  money  borrowed  from  Booth,  could  never 
be  the  subject  of  consideration  or  inquiry,  in 
determining  whether  the  bill  of  interpleader 
was  properly  filed. 

That  was  the  matter  in  controversy  between 
Atkinson  and  Holroyd;  the  matter  whtch  they 
were  to  discuss,  if  they  should  be  decreed  to 
interplead ;  the  very  matter,  the  discussion 
and  decision  of  which  Manks  ought  to  get  rid 
of  by  his  bill  of  interpleader.  Whether  the 
allegations  in  the  bill,  therefore,  upon  that 
point,  were  true  or  false,  is  perfectly  imma- 
terial, except,  as  I  have  before  remarked, 
upon  another  point,  as  affording  evidence  of 
fraud  or  collusion  on  the  part  of  the  plaintiff. 

But  again;  it  is  strongly  urged  that  it  is 
apparent  upon  the  bill  and  answer  that  Manks 
accepted  the  order  in  favor  of  Atkinson,  and 
that  the  bill  should  have  been  dismissed  upon 
that  ground. 

I  concur  in  the  opinion  that  if  the  order  was 
a  bill  of  exchange,  and  there  was  an  absolute 
acceptance  of  it  by  Manks,  the  bill  should 
have  been  dismissed,  because,  by  the  accept- 
ance, Manks  would  be  liable  to  pay  the  order 
at  all  events.  Atkinson's  right,  therefore,  to 
enforce  payment  from  Manks  would  be  clear 
beyond  all  doubt,  whether  the  fund  in  Manks' 
hands  was  the  proceeds  of  goods  or  not.  In 
that  question,  therefore,  Atkinson  would  cease 
to  have  any  interest.  *The  claims  of  [*7O7 
Atkinson  and  Holroyd  would  not  then  be  in 
collision.  The  one  would  rest  on  the  ground 
of  the  acceptance ;  the  other  on  the  ground 
that  Manks  had  funds  in  his  hands  belonging 
to  Booth.  In  such  an  event  there  could  be  no 
pretense  for  awarding  an  interpleader  between 
them.  If  Manks  accepted  the  order,  and  it 
was  equivalent  to  a  bill  of  exchange,  he  ceased 
to  be  a  mere  stakeholder,  and  became  a  party 
in  interest  to  the  controversy  ;  for  being  com- 
pelled to  pay  Atkinson  at  all  events,  he  was 
deeply  concerned  in  showing  that  the  funds  in 
his  hands  were  proceeds  of  goods  ;  for  unless 
he  could  show  that,  he  would  be  compelled  to 
pay  Holroyd's  order  also. 

But  this  was  not  a  bill  of  exchange.  It  was 
not  an  order  for  the  payment  of  money  only, 
which  is  an  indispensable  requisite  in  a  bill  of 
exchange.  Besides,  it  was  in  the  alternative, 
for  goods  or  the  proceeds  thereof.  If  it  had 
not  been  in  the  alternative,  but  had  been  for 
£1,642,  proceeds  of  goods,  it  would  not  have 
been  a  bill  of  exchange,  because  payable  upon 
a  contingency  and  out  of  a  particular  fund. 
(Ch.  on  Bills,  37-8;  3  Wils.,  213.) 

Admitting,  then,  that  Manks  did  accept  the 
order  ;  that  his  letters  to  Sewall,  Williams  & 
Co.  were  equivalent  to  the  ordinary  mode  of 
accepting  a  bill  of  exchange,  which  is  by  writ- 
ing, "accepted,"  upon  the  bill,  and  signing 
the  name  to  it,  it  amounted  to  no  more  than 
an  agreement  or  promise  on  his  part  to  pay  the 
order  according  to  its  tenor  ;  that  is,  to  pay  it 
in  Booth's  goods,  or  in  the  proceeds  of  them. 
If  he  refused  to  pay,  Atkinson  could  not  sue 
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him,  as  the  drawee  of  a  bill  upon  his  accept- 
ance; but  only  upon  his  agreement,  or  con- 
tract to  pay ;  and  his  acceptance  could  be 
used  as  evidence  of  such  agreement  or  con- 
tract. But  to  sustain  his  action,  it  would 
be  necessary  for  him  to  aver  and  prove  that 
Manks  had  in  his  hands  either  goods,  or  the 
proceeds  of  them,  belonging  to  Booth  ;  for, 
until  that  was  proved,  neither  a  violation  of 
his  agreement,  nor  a  consideration  for  his 
promise,  would  be  shown.  The  order  being 
to  pay  from  that  fund  only,  his  acceptance 
could  not  make  him  liable  beyond  it.  (Kyd  on 
Bills,  58  ;  Maber  v.  Massias,  2  Bl.,  1072  ;  Car- 
los v.  Fancourt,  5  T.  R.,  482;  Alves  v.  Hodgson, 
7  T.  "R.,  237  ;  Chit,  on  Bills,  12,  63,  154 ;  Kyd 
on  Bills,  74.) 

7  O8*J  *Or  suppose  Atkinson's  action  was 
for  money  had  and  received  to  his  use;  Manks' 
acceptance  would  be  evidence  that  whatever 
moneys  had  come  to  his  hands  from  the  pro- 
ceeds of  Booth's  goods,  since  the  date  of  ac- 
ceptance, belonged  to  Atkinson,  and  were  re- 
ceived to  his  use.  But  the  main  question 
whether  any,  and  if  any,  what  amount  of  such 
proceeds  had,  in  truth,  come  to  his  hands, 
would  be  left  to  be  made  out  by  Atkinson  in 
proof,  before  he  could  recover. 

Now,  that  is  the  precise  question  upon  which 
the  respective  rights  of  Atkinson  &  Holroyd 
depend.  If  the  funds  in  Manks'  hands,  are 
the  proceeds  of  goods,  they  belong  to  Atkin- 
son ;  if  not,  they  belong  to  Holroyd.  Whether 
they  are  the  one  or  the  other,  is  a  matter  of  in- 
difference to  Manks.  He,  therefore,  prays 
that  they  may  be  compelled  to  settle  it  be- 
tween them.  And  whether  he  has  accepted 
the  order  of  Atkinson  or  not,  does  not,  in  my 
judgment,  affect  his  right  to  such  a  degree. 

But  it  is  said  that  the  letters  from  Manks  to 
Sewall,  Williams  &  Co.,  of  the  17th  of  March, 
and  the  2d  of  June,  1820,  are  more  than  a  bare 
acceptance  of  the  order  ;  that  they  amount  to 
an  absolute,  unconditional  promise  to  pay 
£1,000  upon  that  order.  Waiving  the  ques- 
tion of  fact — could  a  recovery  be  had  against 
Manks,  upon  such  a  promise,  if,  in  truth,  he 
had  no  funds  belonging  to  Booth,  being  the 
proceeds  of  goods,  either  in  law  or  equity,  un- 
less Atkinson  could  show  either  fraud  or 
special  damage  ?  The  order  not  being  a  bill  Of 
exchange,  the  consideration  which  passed  be- 
tween Booth  and  Atkinson  could  not  inure  to 
the  support  of  the  promise  by  Manks.  Atkin- 
son would,  therefore,  be  compelled  to  aver 
and  prove  that  Manks  had  in  his  hands 
either  goods  or  the  proceeds  of  goods  belonging 
to  Booth,  to  the  amount  of  £1,000,  or  he  could 
not  recover,  the  promise  being  without  con- 
sideration, and  therefore  void.  Even  by  such 
a  promise,  therefore,  Manks  would  not  be 
precluded  from  asking  the  Court  of  Chancery 
to  compel  Atkinson  &  Holroyd  to  interplead. 

Upon  every  view  of  the  case,  therefore,  I 
think  the  Chancellor  was  right  in  determining, 
upon  the  pleadings,  that  the  bill  was  properly 
filed. 

7O9*]  *Whether  the  decree  of  Nov.  13th, 
1821,  was  erroneous,  in  ordering  the  master, 
upon  the  reference,  "to  take  and  state  the  ac- 
count between  Manks  and  Booth,  up  to  the 
time  of  filing  the  bill,"  and  in  directing  him 
"to  allow  proper  deductions  from  the  charges, 
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expenses  and  commissions  of  Manks,"  I  do  not 
consider  open  for  inquiry.  The  decree,  in 
everything  that  respects  the  reference,  pur- 
ports to  have  been  made  by  consent.  If  the 
Chancellor  was  mistaken  in  supposing  Atkin- 
son's counsel  to  have  consented  to  it,  applica- 
tion should  have  been  made  to  him  to  have  the 
mistake,  as  to  the  consent,  corrected.  That 
course  not  having  been  pursued,  this  court 
cannot  try  the  question  whether  there  was 
a  mistake  or  not.  We  must  take  the  fact  to  be 
as  stated  in  the  decree,  and  entirely  disregard 
the  suggestion  of  a  mistake.  No  appeal  or  re- 
hearing lies  from  a  decree  made  by  consent. 
(2Madd.  Ch.,577;  Bradishv.  Gee,  Ambl.,  229.) 

But,  independent  of  the  consent,  Atkinson  is 
precluded  from  objecting  to  the  order  of 
reference,  by  having  acted  under  it.  If  that 
order  established  principles,  or  gave  instruc- 
tions to  the  master,  which  he  thought  errone- 
ous, he  should  have  appealed  from  it  at  once, 
instead  of  prosecuting  the  reference.  After 
having  tried  the  practical  operation  of  those 
principles  and  instructions  upon  his  rights,  it 
is  too  late  for  him  to  object  to  them.  Any  er- 
ror that  the  master  may  have  made  in  the  ap 
plication  of  those  principles,  in  the  inquiry 
before  him,  is  open  for  correction  upon  the 
coming  in  of  this  report.  But  the  principles, 
themselves,  are  the  law  of  the  master,  neces- 
sary to  be  settled  before  he  enters  upon  the 
reference,  and  therefore  admitted  to  be  settled 
by  the  parties  who  prosecute  and  conduct  the 
reference.  ( Vide  9  Johns.,  468,  per  Spencer,  J.} 

The  next  point  which  I  shall  consider  is, 
whether  the  decree  is  erroneous  in  deciding 
that  $972.22,  of  the  fund  in  court,  are  not  the 
proceeds  of  Booth's  goods,  and  are  therefore 
covered  by  the  order  of  Holroyd. 

[Here  His  Honor  examined  the  evidence, 
and  concluded  that  the  decree  of  the  Chan- 
cellor was  erroneous,  in  allowing  so  much  of 
the  first  exception  to  the  master's  report  as  re- 
lated to  the  $222.22,  borrowed  by  Manks  from 
Booth  ;  *but  that  the  decree  upon  the  [*7  1O 
exceptions  was  right  in  all  other  respects.] 

The  only  remaining  point  relates  to  the 
costs.  The  bill  of  interpleader  having  been 
properly  filed,  it  necessarily  follows  that  the 
complainant  is  entitled  to  his  costs  out  of  the 
fund  in  court.  This  is  obviously  just  and 
equitable,  and  so  are  all  the  authorities  since 
the  case  of  Hendry  v.  Key.  1  Dick. ,  291 ;  Vide  6 
Ves.,  Jr.,  418  ;  9  Id.,  107  ;  1  Madd.  Ch.,  148. 

Under  all  the  circumstances  of  this  case,  I 
see  nothing  improper  in  allowing  the  costs  of 
Atkinson  &  Holroyd,  also,  to  be  deducted 
from  the  fund,  neither  of  them  having  been 
entirely  right  or  entirely  wrong  in  their  claims. 
This  was  a  matter  of  sound  discretion  with  the 
Chancellor,  and  I  think  that  discretion  has 
been  properly  exercised. 

Upon  the  whole  case,  therefore,  I  am  of 
opinion  that  the  decree  of  the  Chancellor  should 
be  affirmed,  except  so  far  as  it  relates  to  the 
£50,  and  that,  with  respect  to  this,  it  should  be 
reversed. 

The  rest  of  the  court  were  unanimously  of 
the  same  opinion,  except  as  to  the  disposition 
of  the  fund  between  Atkinson  &  Holroyd. 
SAVAGE,  Ch.  J.,  went  into  the  evidence,  at 
large,  on  this  point,  and  concurred  with  the 
master  in  his  report,  being  of  opinion  that 
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Atkinson  was  entitled  to  the  whole  fund  ;  and 
that,  consequently,  Holroyd  should  be  denied 
his  costs.  But  as  the  discussion  upon  this  point 
was  a  mere  examination  of  facts,  and  was  not 
supposed  by  the  judges  to  involve  any  one 
question  of  law,  it  is,  for  that  reason,  omitted. 

Cited  in— 8  Wend.,  234;  9  Wend.,  555;  13  Wend., 
127  ;  Hopk.,  274 ;  2  Paige,  572 ;  2  Bdw.,  6")0  ;  3  Edw., 
410  ;  Clarke,  44  ;  3  Sand.  Ch.,  574  :  3  N.  Y.,  !)9 ;  53  N. 
Y.,  539 ;  57  N.  Y.,  578 ;  61  N.  Y.,  260 ;  30  Barb.,  308 ; 
14  How.  Pr.,  462 :  59  How.  Pr.,  247 ;  1  Abb.  Pr.,  424  ; 
5  Abb.  Pr..  300 ;  a5  Super.,  382  ;  1  Daly,  58 :  4  Leg. 
Obs..26i:  aUhitchf.,  18;  1  Cliff.,  505;  52  Wis.,  195; 
45  Wis.,  410  ;  10!)  Mass.,  121 ;  31  Mich.,  96. 
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*]    *  WOODCOCK,  Appellant, 

v. 
SILAS  BENNET,  Respondent. 


Contract  to  Convey  Land  by  Quitclaim — Bill 
for  Specific  Performance.  —  Consideration 
Necessary — Party  Receiving  Negotiable  Paper, 
Must  Exercise  Diligence — Agreement  to  Con- 
vey Referred  to  Title  Then  Held — -Pleading 
in  Chancery — Examination  of  a  Sale  Under 
an  Execution — Damages  on,  Bill  for  Specific 
Performance — Reference. 

A  valuable  or  meritorious  consideration  is  neces- 
sary, in  a  contract,  to  warrant  a  decree  for  its  spe- 
cific performance. 

But  where  the  party  accepts  a  draft,  as  security 
for  the  consideration.and  does  not  use  due  diligence 
in  demanding  payment  and  giving  notice  to  the 
drawer,  &c..  he  cannot  resist  a  specific  performance, 
on  the  ground  that  he  has  not  been  paid. 

By  such  neglect,  he  makes  the  draft  his  own.  and 
the  party  will  not  be  decreed  to  pay  him  the  money, 
as  a  condition  of  the  decree. 

When  one  agrees  to  convey  by  quitclaim,  the 
agreement  has  reference  to  the  title  as  it  is  at  the 
time  of  the  agreement— not  to  one  subsequently 
acquired. 

And  if  the  covenantor  have  no  title  at  the  time, 
there  is  nothing  upon  which  a  decree  for  a  specific 
performance  can  operate ;  and  it  will  be  inequi- 
table to  decree  the  conveyance  of  a  title  subsequent- 
ly acquired. 

In  a  court  of  chancery,  every  material  allega- 
tion should  be  put  in  issue  bv  the  pleadings. 

No  interrogatories  can  be  filed.which  do  not  arise 
from,  or  relate  to  some  fact  thus  in  issue. 

A  sale  of  land,  under  a  ft.  fa.  will  not  be  avoided, 
though  the  judgment  be  afterwards  reversed  for 
error. 

So  of  an  erroneous  ft.  fa.,  as  if  it  issue  after  the 
year  and  day,  without  a  previous  sci.  fa. 

Otherwise  as  to  a  ft.  fa.  which  is  irregular. 

The  distinction  between  erroneous  and  irregular 
process  considered. 

An  erroneous  execution  is  valid  to  the  time  of 
sale  under  it ; 

Otherwise  of  an  irregular  execution ;  which, when 
set  aside,  is  considered  a  nullity  from  the  beginning. 

And  this,  even  against  a  bona  fide  purchaser  under 
it. 

When  a  rule  sets  process  aside  for  irregularity, 
without  saying  more,  and  the  particular  cause  is 


NOTE.— Negotiable  caper— Party  taking  for  security 
or  in  payment,Tnust  use  due  diligence  in  demand- 
ing payment  and  giving  notice.  See  Murray  v. 
Gouverneur,  2  Johns.  Gas.,  436,  note. 

It  has  been  held,  that  if  a  person  receive  a  note 
merely  as  collateral  security  for  a  pre-existing  debt, 
his  responsibility  for  lack  of  diligence  is  limited  to 
the  loss  occasioned  thereby.  The  contrary  view  is 
supported  in  2  Daniels  Neg.  Inst's.,  sec.  1277,  (a) 
citing  Peacock  v.  Purcell,  14  C.  B.  N.  S.,  728; 
Haines  v.  Pearce,  41  Md.,  221 ;  Roberts  v.  Thomp- 
son, 14  O..  1 :  Lawrence  v.  McCalmont,  2  How.,  426. 

Quitclaim  deed— Does  not  pass  after  acquired  title 
—  irdrrawtjy  might  operate  by  way  of  estoppel.  See 
Jackson  v.  Hubble,  ante,  611 ;  Farmers  Loan  &  Trust 
Co.,  v.  McKinney,  6  McLean,  1 ;  Morrison  v.  Wilson, 
30  Cal.,  344. 
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not  shown  in  evidence,  the  process  will  be  deemed 
to  have  been  irregular  and  void  from  the  begin- 
ning. 

This  is  the  usual  form  of  the  rule,  whether  the 
process  be  considered  voidable  or  void. 

The  particular  cause  may,  therefore,  be  shown  in 
evidence ;  as,  that  the  fl.fa.  issued  after  a  year  and 
a  day,  without  a  previous  sci.  fa. 

An  execution,  issuing  after  a  year  and  day. 
without  a  previous  nci.  fa.  being  erroneous  and 
voidable,  merely— not  void— a  sale  under  it  would  be 
valid,  though  it  be  afterwards  set  aside : 

And  the  party  grieved  must  take  his  remedy 
against  the  party  at  whose  suit  the  ft.  fa.  issued. 

*Though  one  of  two  joint  judgment  debtors  [*71» 
die,  yet  execution  may  issue  against  the  survivor, 
or  against  his  personal  property. 

The  judgment  survives  as  to  the  personalty. 

Execution  should  issue  against  both  defendants, 
by  name,  so  as  to  correspond  with  the  judgment ; 

But  can  be  enforced  against  the  survivor  alone. 

The  personal  estate  of  the  deceased  debtor  is,  in 
such  case,  discharged  at  law. 

But  these  rules,  in  relation  to  execution,  do  not 
apply  as  to  the  realty. 

Against  the  real  estate  execution  cannot  issue, 
nor  be  enforced,  without  a  sci.  fa.  against  the  sur- 
vivor and  the  heirs,  or  terre-tenants,  &c.,  of  the  de- 
ceased, to  show  why  the  money  should  not  be 
levied  of  their  respective  lands,  without  mention- 
ing goods. 

If  it  issue  without  a  sci.  fa.  it  is  void,  and  may  be 
set  aside. 

And  an  innocent  purchaser  under  it  will  not  be 
protected. 

It  is  thus  void,  and  a  sale  under  it  is  a  nullity.even 
as  to  the  lands  of  the  survivor. 

It  seems  that  process,  void  in  a  material  part, 
cannot  be  good  as  to  the  residue. 

The  judgment  does  not  survive  as  lo  the  realty. 

It  is  a  general  rule,  that  where  any  new  person  is 
to  be  better  or  worse  by  the  execution,  there  must 
be  a  set.  fa. 

An  execution  cannot  be  said  to  be  voidable, 
merely,  unless  there  is  a  party  living  who  can  avoid 
it. 

Where  he  is  living,  he  may,  by  motion,  arrest  the 
sale  upon  a  voidable  execution. 

If  he  suffer  the  sale  to  take  place,  and  the  land  be 
sold  to  a  bonaflde  purchaser,  the  sale  will  be  valid, 
though  the  execution  be  afterwards  set  aside. 

Irregularity  may  be  either  in  the  process  itself,  or 
in  the  mode  of  issuing  it. 

What  is  meant  by  process  being  irregular  on  its 
face. 

It  does  not  mean  that  the  irregularity  should  be 
stated  in  the  writ ; 

But  it  may  be  by  reference  to  extrinsic  circum- 
stances—as the  terms  of  the  court,  or  the  death  of 
the  party. 

If  a  defendant  die,  the  plaintiff  cannot  have  exe- 
cution, without  a  sci.  fa.,  even  against  the  person  or 
personal  property,  unless  the  execution  be  tested  in 
the  defendant's  lifetime. 

The  Statute  (I  R.  L.  504,  sec.  11),  which  gives  rem- 
edy to  a  purchaser  under  an  irregular  execution,  or 
for  want  of  title  in  the  person  against  whom  it 
issues,  is  not  in  affirmance  of  the  common  law ;  but 
it  gives  a  remedy  which  did  not  exist  previously. 

The  purchaser  was  already  protected,  at  common 
law,  in  case  of  a  reversal  or  setting  aside  a  judg- 
ment or  execution  for  error. 

But  the  word  "  irregularity  "  in  the  Statute,  refers 
to  void,  not  voidable  proceedings,  and  gives  a  rem- 
edy in  chancery. 

Where  an  answer  to  a  bill  filed  is  responsive  to  the 
bill,  and  within  the  discovery  sought,  it  is  legal 
evidence  in  all  cases. 

And  this,  whether  it  is  a  denial  of  some  fact 
alleged  by  the  complainant,  or  sets  up  a  fact  by  way 
of  avoidance  merely. 

*This  rule  illustrated  and  applied.  [*713 

Where  there  is  no  circumstance  to  make  a  strong 
impression  on  the  mind  of  a  witness,  little  reliance 
can  be  placed  on  his  recollection  of  particular 
dates,  several  years  before  he  testifies. 

A  seeming  conflict  of  evidence  should  be  scruti- 
nized strictly,  to  see  if  it  is  susceptible  of  explana- 
tion, or  incapable  of  being  reconciled. 

If  it  is  intrinsically  of  a  negative  character,  it 
does  not  necessarily  destroy  what  is  testified  affirm- 
atively. 

And  if  one  fact  is  not  wholly  inconsistent  with 
another,  it  may  well  be  considered  that  each  wit- 
ness has  spoken  truly. 

These  rules  of  evidence  considered  and  applied. 
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Where  land  is  bound  by  a  judgment  against  a 
previous  owner,  and  the  present  proprietor  cove- 
nants with  another,  to  Rive  him  a  quitclaim  deed  of 
an  undivided  share  thereof,  at  a  certain  day,  and 
the  day  passes,  and  the  covenantor  conveys  the 
land  a  way,  on  a  bill  filed  by  the  covenantee,  fora 
specific  execution,  a  court  of  chancery  ought  not  to 
decree  an  equivalent  in  'damages  to  the  value  of  the 
land,  without  providing  that  the  covenantee  shall 
first  pay  or  secure  a  proportion  of  the  judgment, 
-corresponding  to  the  proportion  which  the  share  he 
contracted  to  purchase  bears  to  the  whole  land 
bound  by  the  judgment. 

In  such  a  case,  a  court  of  chancery  may  refer  it  to 
a  master,  to  assess  the  damages ; 

And  need  not,  except  under  very  peculiar  circum- 
stances, award  an  issue  of  quantum  damnificatus. 

Where  a  party  has  put  it  out  of  his  power  to  per- 
form, specifically  :  yet,  a  bill  filed  for  a  specific  per- 
formance will  be  retained,  and  an  equivalent  in 
•damages  awarded,  to  be  assessed  on  reference  to  a 
master,  or  to  a  jury  upon  an  issue  of  quantum  dam- 
niftcatus,  according  to  the  circumstances. 

The  Chancellor's  duty,  as  to  awarding  issues  in 
.general,  discussed  by  counsel. 

Citations— 1  Madd.,  126,  350  :  4  Johns.  Ch.,  500 ;  6 
Johns.,  543 :  8  Co.,  193,  284 :  2  Bac.,  506 ;  2  Wils.,  385 ; 
1  Lev.,  95;  Garth.,  275;  2  Bac.,  tit.  Execution,  740;  3 
Wils.,  345 ;  3  Johns.,  523 ;  16  Johns.,  537 :  8  Johns., 
361;  3  Cai.,  271;  1  Ld.  Kaym.,  244;  1  Salk.,  319;  2 
Tidd.,  916, 1029,1033 ;  2  Saund.,  72,  6  n.  1;  2  Conn..  702 ; 
20  Johns.,  106 ;  1  R.  L.,  47;  6  Bac.,  112;  7  T.  R.,20;  1 
Bos.  &  P.,  571;  1  Ves.,  195:  1  R.  L.,  504,  sec.  11; 
Gilb.  Ev.,  45 ;  1  Vern..  136,  208 :  10  Johns.,  542 ;  6 
Cranch,  24 :  1  Fonb.,  38,  n.  y,  165,  n.  b ;  17  Ves., 
276 ;  12  Ves.,  395. 

A  PPEAL  from  the  Court  of  Chancery.  The 
XX  respondent,  Oct.  1819,  filed  his  bill,  in 
the  court  belBw,  against  the  appellant,  for  the 
specific  performance  of  articles  of  agreement, 
dated  Nov.  30,  1815,  by  which  the  appellant, 
for  the  consideration  of  $560,  secured  to  be 
paid,  covenanted  to  release  and  quitclaim  to 
Phinehas  Bennet.  Phinehas  Bennet,  Jr.,  and 
the  respondent,  on  or  before  Dec.  1,  1816,  the 
right,  title  and  interest  of  the  appellant,  to 
three  undivided  fourth  parts  of  a  parcel  of 
land,  lying  in  lot  94,  at  Ithaca,  in  the  town  of 
Ulysses,  subject  to  certain  exceptions  men 
tioned  in  the  articles.  The  inducement  for 
entering  into  this  covenant  was  the  following: 
May  267  1813,  Benjamin  Pelton  sold  and  con- 
7 14*]  veyed  to  Phinehas  *Bennet  the  prem- 
ises in  question,  and  received  from  him  a 
mortgage  thereon  of  $4,000,  to  secure  the  con- 
sideration money.  Feb.  7,  1814,  Phinehas 
Bennet  sold  and  conveyed  to  the  respondent 
an  equal  undivided  half  of  the  same  premises. 
The  deed  was  delivered  to  the  appellant,  to  be 

fiven  up  to  the  respondent,  after  he  had  satis- 
ed  the  mortgage  given  to  Pelton,  and  he 
afterwards  paid  $1,200  thereon.  Sept.  16, 
1813,  lot  No.  94  was  sold  by  virtue  of  an  exe- 
cution, issued  out  Of  the  Supreme  Court, 
against  Benjamin  Pelton  and  Richard  W.  Pel- 
ton,  upon  a  judgment  docketed  Oct.  12,  1810, 
in  favor  of  Walter  Wood.  The  appellant 
became  the  purchaser  for  the  sum  of  $493.62, 
and  received  a  sheriff's  deed.  After  this  pur- 
chase, and  until  the  execution  was  set  aside 
for  irregularity,  it  was  considered  by  all 
parties  that  the  appellant  had  acquired  a  good 
title,  and  that  the  mortgage  to  Pelton  would 
become  inoperative.  Phinehas  Bennet  and 
the  respondent  rescinded  their  contract,  and 
the  former  gave  an  order  on  Pelton,  in  favor 
of  the  appellant,  for  the  amount  of  the  pur- 
chase, which  order  Pelton  refused  to  accept, 
and  has  never  paid  ;  nor  did  the  appellant 
attempt  to  enforce  it  by  charging  the  drawer. 
The  Bennets  released  to  the  appellant  all  their 
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right  to  the  premises  (being  an  equity  of 
redemption),  and  thereupon  the  appellant  exe- 
cuted the  covenant  to  convey. 

The  execution,  under  which  the  appellant 
purchased,  was  set  aside  for  irregularity,  on 
motion  to  the  Supreme  Court,  in  Aug.  Term, 
1816,  which  was  supposed  by  the  parties  to 
let  in  the  mortgage  to  Benjamin  Pelton,  then 
held  by  one  Wells,  as  assignee.  Wells  exacted 
the  specie,  and  the  respondent,  with  Phinehas 
Bennet,  made  several  unsuccessful  attempts  to 
raise  the  money,  which  amounted  to  about 
$3,000. 

The  agreement  of  Nov.  30  was  never  ful- 
filled by  the  execution  of  the  quitclaim  :  but 
the  appellant  set  up  in  his  answer,  that  Dec. 
27,  1816,  the  respondent  came  to  Ithaca  from 
Chenango,  whither  hehad  removed,  Nov. 1, pre- 
ceding, and  by  the  consent  of  all  parties  that 
agreement  was  taken  up  and  rescinded,  and 
new  articles  made  between  the  appellant  and 
Phinehas  Bennet  and  Phinehas  Bennet,  Jr., 
containing  arrangements  for  bidding  in  the 
*preuiises  under  the  mortgage,  and  [*7 1 5 
detailing  the  manner  in  which  they  should  be 
disposed  of  between  the  parties. 

This  new  arrangement,  except  so  far  as  it 
related  to  the  respondent,  was  not  questioned 
by  the  pleadings  or  proofs.  But  the  respond- 
ent's alleged  participation  therein  gave  rise  to 
the  prominent  question  of  fact  in  the  cause, 
which  is  fully  considered  in  the  opinion  of  the 
court,  with  the  allegations  and  evidence  relat- 
ing to  it.  It  was  alleged  by  the  respondent, 
but  denied  by  the  appellant,  that  the  latter  had 
fraudulently  procured  the  articles  of  Nov.  30, 
from  one  Bingham,  with  whom  they  had  been 
left  by  both  parties  ;  and  that  after  so  obtain- 
ing them,  the  appellant  had  canceled  and 
destroyed  them. 

With  the  assistance  of  one  Avery.the  appel- 
lant finally  succeeded,  Jan.  11,  1817,  in  pur- 
chasing and  obtaining  a  conveyance  in  fee  of 
the  premises,  under  a  mortgage  sale  by  Wells, 
at  $3,200,  which  he  paid,  and" before  the  filing 
of  the  bill  he  had  conveyed  away  to  different 
persons  his  interest  in  all  the  premises,  with 
the  exception  of  about  one  undivided  6th  part; 
and  about  $4,000  had  been  expended  by  the 
different  proprietors  in  improvements  upon  the 
property. 

The  appellant  insisted  by  his  answer,  that 
the  respondent  had  abandoned  all  claim  to  the 
premises,  the  evidence  in  relation  to  which  is 
also  sufficiently  detailed  in  the  opinion  of  the 
court.  It  did  not  appear  that  the  respondent 
had  given  any  notice  of  his  claim  to  the  parties 
claiming  an  interest  in  the  premises,  from  the 
time  of  his  removing  to  Chenango,  till  about 
the  time  of  filing  his  bill. 

Shortly  before  filing  the  bill,  it  was  discov- 
ered that  there  was  another  judgment  in  the 
Supreme  Court,  in  favor  of  one  Lamberson 
against  Benjamin  Pelton,  which  had  been 
docketed  Dec.  8, 1807,  for  $1,287.68,  and  which 
was  supposed  to  be  a  lien  on  the  premises  and 
under  afi.fa.  upon  which  they  were  adver- 
tised for  sale.  This  judgment  was  set  up  in 
the  answer ;  and  that  the  appellant  appre- 
hended he  should,  with  the  other  parties  in 
interest,  be  obliged  to  pay  it. 

The  remaining  facts,  necessary  to  an  under- 
i  standing  of  the  points  raised  and  decided, 
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are  very  fully  detailed  in  the  opinion  of  the 
court. 

7  16*]  *The  cause  having  been  heard  on 
pleadings  and  proofs  in  the  court  below,  His 
Honor,  the  Chancellor  (Feb.  22,  1822),  decreed 
that  the  complainant  was  entitled  to  a  specific 
performance  of  the  articles  of  Nov.  30,  and 
that  the  performance  should  consist  of  a  release 
and  conveyance  in  fee  (without  warranty)  of  a 
right  and  title  to  one  undivided  fourth  part  of 
the  premises,  being  part  of  lot  94,  &c.,  subject 
to  the  exceptions,  &c.  But  inasmuch  as  it 
appeared  from  the  answer  of  the  defendant, 
that  he,  since  the  execution  of  the  articles,  by 
parting  with  his  right  and  title,  or  otherwise, 
had  disabled  himself  from  fulfilling  the  articles, 
and  that  he  retained  only  an  undivided  6th 
part,  the  decree  further  declared,  that  the  com- 
plainant was  entitled  to  a-  compensation  in 
•damages  for  the  value  of  his  claim  and  right 
under  the  articles  ;  and  that  it  should  be  re- 
ferred to  a  master  to  ascertain  and  report  the 
value  of  the  one  equal  undivided  fourth  part, 
Dec.  1,  1816,  exclusive  of  subsequent  improve- 
ments, &c.,  and  that  he  compute  interest  upon 
the  value  from  Dec.  1,  1816,  to  the  making  of 
his  report. 

THE  CHANCELLOR  assigned  his  reasons  for 
this  decree  ;  but  as  these  consisted  merely  in  a 
brief  examination  of  the  proofs,  their  insertion 
is  not  deemed  material. 

Mr.  B.  F.  Butler,  for  the  appellant.  We 
insist  that  the  decree  of  the  Court  of  Chancery 
should  be  reversed,  or,  at  least,  modified,  upon 
the  following  grounds : 

I.  The  respondent  was  not  entitled  to  a  spe 
cific  performance  of  the  agreement  of  Nov.  30, 
1815  : 

1st.  Because  the  consideration  of  that  agree- 
ment wholly  failed,  and  it  is  against  the  estab- 
lished principles  of  a  court  of  equity  to  enforce 
an  agreement  where  there  is  either  a  want  or 
a  failure  of  consideration. 

2d.  Because  the  situation  and  title  of  the 
respective  parties  were  so  materially  changed, 
after  the  making  of  the  agreement,  as  to  render 
it  inequitable  to  enforce  it. 

3d.  Because  the  respondent  voluntarily 
abandoned  the  premises,  expressly  waiving  the 
7  17*]  agreement,  and  leaving  the  *appellant 
at  liberty  to  make  any  arrangement  he  thought 
proper  with  Phinehas  Bennet. 

4th.  Because  the  fact  assumed  by  His  Honor, 
the  Chancellor,  and  upon  which  his  decree  is 
founded,  that  the  articles  of  agreement  were 
"fraudulently  procured  and  canceled  by  the 
defendant,"  is  expressly  denied  in  the  answer, 
is  not  supported  by  proof,  and  if  material, 
ought  to  have  been  determined  by  an  issue  at 
law. 

5th.  Because  the  respondent,  with  full  no- 
tice of  the  subsequent  arrangements  in  relation 
to  the  premises,  and  the  improvements  making 
thereon,  interposed  no  claim  whatever  to  the 
property,  until  the  mortgage  given  by  Phine- 
has Bennet,  for  the  original  purchase  money, 
was  fully  paid,  and  until  the  appellant  had 
purchased  the  right  and  title  of  P.  Bennet  and 
P.  Bennet,  Jr. ,  and  by  his  silence  and  delay, 
the  respondent  forfeited  all  claims  to  a  specific 
performance. 

II.  By  the  original  agreement  of  the  30th 
Nov..  1815.  the  respondent  was  entitled  only 
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to  a  quitclaim  deed,  without  covenants  of 
warranty,  and  yet  the  appellant  is  decreed  to 
pay  one  fourth  of  the  value  of  the  whole  prem- 
ises, with  interest,  without  taking  into  consid- 
eration, 

1st.  That  the  sum  of  $560,  agreed  to  be  paid 
to  the  appellant  by  the  respondent,  P.  and  P. 
Bennet,  Jr., 'has  never  been  paid. 

2d.  That  after  the  execution  of  the  agree- 
ment, the  appellant  purchased  the  property 
under  the  Wells  mortgage,  and  paid  him  the 
whole  amount  due  thereon,  beingabout  $2,700, 
exclusive  of  interest. 

3d.  That  there  is  now  a  judgment  in  the 
Supreme  Court,  against  Benjamin  Pelton,  in 
favor  of  David  Lamberson,  for  $1,287.68, 
older  than  the  title  either  of  the  appellant  or 
Phinehas  Bennet,  which  remains  a  subsisting 
lien  upon  the  property,  and  which  the  appel- 
lant and  his  co-tenants  are  obliged  to  pay. 

Whereas,  it  is  contended  on  the  part  of  the 
appellant,  that  even  if  full  effect  be  given  to 
the  agreement,  and  the  respondent  be  entitled 
to  a  specific  performance,  he  ought  to  have 
*been  compelled  to  pay  the  sum  of  [*7  1 8 
$560  and  interest,  or  his  proportion  thereof, 
and  also  to  contribute  his  just  and  ratable  pro- 
portion of  the  moneys  due  at  the  date  of  the 
agreement,  upon  the  mortgage  ;  and  to  pay,  or 
provisionally  secure,  his  proportion  of  the 
Lamberson  judgment. 

III.  If  the  respondent  was  entitled  to  any 
compensation  in  damages,  an  issue  ought  to 
have  been  awarded  to  ascertain  the  amount. 

IV.  The  bill  ought  to  have  been  dismissed 
with  costs. 

In  endeavoring  to  show  the  decree  errone- 
ous, the  argument  will  be  divided  into  two  gen- 
eral heads :  First,  to  show  that  the  respondent 
was  not  entitled  to  a  specific  performance  of 
the  agreement,  nor  to  any  other  relief  under  it. 
Second,  or  if  so  entitled,  the  decree  is  errone- 
ous in  the  nature,  mode  and  extent  of  the  re- 
lief given. 

1.  The  consideration  of  the  agreement  whol- 
ly failed  ;  and  either  want  or  failure  of  con- 
sideration will  prevent  a  Court  of  Chancery 
from  enforcing  agreements.     (1  Madd.   Ch., 
326;  2  Com.  Dig.  tit.  Chancery,  2  C,  8;  Minium 
v.  Seymour,  4  Johns.  Ch. ,  500.")    The  Considera- 
tion was  $560,  secured  to  be  paid,  &c.,  but 
which  it  is  not  pretended  has  ever  been  paid  : 
and  the  draft  given  for  this  sum  was  never  ac- 
cepted by  the  drawee,  tlunigh  it  was  presented 
for  acceptance.     There  is  no  excuse  rendered 
for  non  payment,  nor  any  offer  to  pay,  nor 
does  the  decree  make  any  provision  for  its  pay- 
ment.    No  other  consideration  is  either  alleged 
or  proved,  nor  is  it  competent  to  show  any 
other,  for  this  is  the  only  one  expressed  in  the 
agreement.     ( Maigley  v.  Hauer,  7  Johns. ,  341 ; 
Movan  v.  Hays,  1  Johns.,  Ch.,  342;  Stevens  v. 
Cooper,  Id.,  425;  Hildreth  v.  Sands,  2  Id.,  43.) 
At  all  events,  the  $560  was  the  principal  con- 
sideration ;  and  that  having  never  been  paid, 
both  the  reason  and  language  of  the  rule  ap- 
ply, though  there  may  have  been  other  minor 
considerations  performed. 

2.  The  agreement  related  to  the  title  derived 
from  the  sheriff's  sale,  but  when  the  Supreme 
Court  set  aside  the  execution  for  irregularity, 
the  situation  of  the  parties  became  materially 
altered  ;  and  the  contract  not  being  performed 
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before,  a  court  of  equity  could  not  afterwards 
7  1 9*]  properly  interfere  *to  compel  its  per- 
formance. The  whole  foundation  of  the  re- 
spondent's bill  is.  that  the  appellant's  title  was 
a  good  one.  The  contract  was  made  with  that 
understanding,  and  if  it  was  avoided  by  set- 
ting aside  the  execution,  the  bill  necessarily 
falls  to  the  ground.  Whether  it  was  so  avoid- 
ed, is  a  point  not  decided  either  here  or  in  En- 
gland. All  that  our  courts  have  said  is,  that 
the  title  of  the  purchaser  cannot  be  impeached 
collaterally,  upon  the  ground  that  the  execu- 
tion under  which  he  purchased  was  erroneous 
or  voidable  (Jackson  v.  Bartlett,  8  Johns., 
361  ;  Same  v.  Rosevelt,  13  Id.,  97;  Same  v.  De 
Lancey,  Id.,  537 ;  Same  v.  Robins,  16  Id.,  537) ; 
but  here  the  execution  was  actually  set  aside 
on  the  application  of  the  party.  It  is  true, 
that  a  purchaser,  under  a  regular  judgment 
and  execution,  will  be  protected,  though  upon 
writ  of  error  the  judgment  be  reversed.  (8 
Co.,  191,  Manning's  case;  Carter  v.  Simpson, 
7  Johns.,  535).  This  is,  1.  Because  the  judg- 
ment, and  execution  are  given  by  the  court ; 
it  is,  therefore,  the  fault  of  the  court,  not  of 
the  party,  and  there  is  a  regular  execution  to 
warrant  the  sale.  2.  There  is  a  distinction  be- 
tween a  judgment  or  process  merely  errone- 
ous, and  a  judgment  or  process  absolutely  ir- 
regular. Under  process  issued  on  an  errone- 
ous judgment,  the  party  may  justify.  No 
action  lies  for  any  act  done  upon  it.  But  for 
acts  done  under  irregular  process,  trespass 
lies  (Perkin  v.  Proctor,  2  Wils.,  382,  and  the 
cases  there  cited  ;  Read  v.  Markle,  8  Johns., 
523) ;  and  it  is  every  day's  practice  in  the  Su- 
preme Court,  to  require  a  stipulation  not  to 
bring  an  action,  as  a  condition  of  setting  such 
process'aside.  The  ground  of  this  distinction 
is,  that  in  one  case,  there  is  a  regular  execu- 
tion to  excuse  the  plaintiff  ;  in  the  other,  there 
is  nothing;  for  an  irregular  judgment  or  exe- 
cution, after  set  aside,  is  a  mere  nullity.  It  is 
so  spoken  of  in  the  books.  (^Turner  v.  Felgate, 
1  Lev.,  95;  Priggv.  Adams,  Garth.,  274;  Per- 
kin v.  Proctor,  2  Wils. ,  385  ;  Parsons  v.  Lloyd, 
3  Id.,  341,  345  ;  2  W.  Bl.,  845,  S.  C.,  Simonds 
v.  Catlin,  2  Cai.,  61 ;  Read  v.  Markle,  3  Johns., 
523 ;  Cassel  v.  Duncan,  2  Serg.  &  R.,  58,  59.) 

The  most  that  is  said,  in  any  case,  in  our 
Supreme  Court,  in  favor  of  such  an  execution 
is,  that  until  set  aside,  it  is  merely  voidable, 
which  cannot  be  taken  notice  of  collaterally. 
Chancellor  Kent  (16  Johns.,  576)  waives  the 
point  as  to  the  effect  of  setting  aside  an  execu- 
tion upon  the  purchaser's  title.  He  says,  "  the 
purchaser  may  justify  under  such  a  title,  at 
least,  until  the  judgment  and  execution  be  set 
aside  for  irregularity." 

It  is  necessary  for  the  purchaser,  in  an  ac- 
tion of  ejectment,  to  show,  on  the  trial,  the 
judgment  and  the  execution.  (Jackson  v.  Has- 
7 2O*]  brouck,  12  Johns.,  213).  *If  bound  to 
show  an  execution,  he  must  show  a  valid  one, 
or  one  which  does  not  appear  to  be  invalid. 
How  then,  if  it  is  proved  that  his  execution 
has  been  set  aside  for  irregularity,  can  he  sup- 
port his  case  ?  Being,  as  we  have  shown,  a 
nullity,  it  is  as  if  he  had  produced  no  execu- 
tion at  all. 

That  a  plaintiff  could  derive  no  title,  as  a 
purchaser  under  such  an  execution,  is  clear. 
Can  a  third  person,  who  purchases,  derive  any 
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further  or  greater  title  ?  In  Burd  v.  Damdule 
(2  Binn.,  80,  92),  the  levy  under  the  tenditioui 
exponas  was  set  aside  by  the  court,  and  the 
sale'was  without  a  new  levy;  and  per  Tilgh- 
man,  Ch.  J.  "Our  opinion  is  that  the  sale 
was  void,  the  venditioni  exponas  having  issued 
contrary  to  the  order  of  the  court.  We  have 
an  Act  of  Assembly  protecting  purchasers  at 
sheriff's  sales,  after  the  reversal  of  the  judg- 
ment under  which  the  sale  was  made,  but 
there  is  no  law  protecting  a  purchaser  in  a 
case  like  the  present."  In  Vanxtine  v.  Fury, 
2  Serg.  &  R.,  432,  he  says,  that  "in  eject- 
ment by  a  purchaser,  it  is  competent  for  the 
other  party  to  show  that  there  was  no  judg- 
ment to  support  the  execution,  or  that  legal 
notice  had  not  been  given."  And  but  for  our 
Statute  (1R.  L.,  505),  the  same  rule  would 
apply  here  as  in  Pa.  If  the  purchaser  would 
be  affected  by  a  mere  irregularity  in  the  notice 
of  sale,  a  fortiori,  would  he  be  affected  by  ir- 
regularity in  the  execution,  there  being  no 
Statute  to  protect  him  as  to  that  ?  Our  Statute, 
(Id.,  503,  4,  sec.  11)  provides  for  the  relief  of 
purchasers  of  lands  at  sheriff's  sales,  who  are 
evicted  on  account  of  any  irregularity  in  the 
proceedings,  or  want  of  title  in  the  defend- 
ant," by  giving  them  a  writ  out  of  chancery  to 
have  the  money  refunded.  By  this  Act,- the 
Legislature  put  irregularity  on  the  same  ground 
with  want  of  title  ;  and  the  Statute  shows  what 
the  common  law  was.  If  the  purchaser  is  not 
affected  by  irregularity,  why  provide  for  his 
indemnity  in  case  of  eviction  ? 

2.  But  whether  the  title  of  the  appellant  was 
or  was  not  invalidated  by  the  execution,  all  the 
parties  supposed  the  sale  void  ;  and  the  appel- 
lant, in  good  faith,  made  large  advances  to  se- 
cure the  title  under  the  Wells  mortgage.  These 
advances  were  not  in  the  original  contempla- 
tion of  the  parties,  *and  it  would  be  [*721 
most  inequitable  to  carry  the  agreement  into 
effect.     Of  these  advances,  the  respondent  has 
not  borne,  and  refuses  to  bear  any  part.     The 
court  have  a  discretion  in  relation  to  decreeing 
performance  ;  and  where  such  a  change  of  cir- 
cumstances occurs  as  to  render  it  unreason- 
able, or  inequitable  or  hard  to  interfere,  the 
court  will  refuse  a  specific  performance.     ( 1 
Madd.  Ch.,  321,  336,  323;  Sugd.  L.  V.,  157- 
8;  Com.  Pig.,  Chancery.  2  C,  16;   Mason  v. 
Armitage,  13  Ves.,  25.)" 

3.  The  abandonment  of  the  premises,  con- 
nected with  the  declarations  and  conduct  of 
the  respondent,  amounted  to  a  waiver  of  the 
agreement.     An  agreement  may  be  waived  by 
parol.     (1  Madd.  Ch.,  323.) 

(4.  The  counsel  examined  the  evidence  as 
to  the  alleged  fraud,  in  the  appellant's  pro- 
curing and  canceling  the  articles  of  agree- 
ment.) 

5.  But  whatever  may  be  the  opinion  of  the 
court,  with  regard  to  the  effect  of  the  aban- 
donment and  declarations  alone,  there  can  be 
no  doubt  that  when  considered  in  connection 
with  the  silence  and  delay  of  the  respondent, 
they  defeated  all  claim  to  a  specific  perform- 
ance. The  agreement  was  to  have  been  per- 
formed Dec.  1,  1816  ;  but  the  respondent 
waited  until  the  mortgage  was  foreclosed,  until 
new  rights  were  acquired  by  arrangements 
and  purchases,  improvements  made  to  $4,000, 
and  the  appellant  was  unable  to  perform 
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specifically;  and  then  filed  his  bill.  The  party 
who  seeks  a  specific  performance,  must  show 
himself  ready,  prompt  and  eager,  on  his  own 
part.  There  should  be  no  delay — no  trifling. 
His  claim  must  be  perfectly "  conscientious 
when  he  comes  into  court.  (1  Madcl.  Ch.,  328, 
330;  Lloyd  v.  Collet,  4  Br.  Ch.,  469;  Alley 
v.  Deschamps,  13  Ves.,  225  ;  Benedict  v.  Lynch, 

1  Johns.  Ch.,  370;  Hatch  v.    Cobb,  4  Johns. 
Ch,,  560.)     Above  all,  the  court  will  not  give 
him  relief,  if  his  conduct  has  been  such  as  to 
mislead.     The  silence  and   delay,   under  the 
circumstances,  amount  to  a  fraud  upon  the 
appellant  and  those  who  claim  under  him,  and 
it  would  induce  a  court  of  equity  to  protect 
them,  even  if  the  respondent  had  owned  the 
land  (Parkhurst  v.  Van  Cortland,  14  Johns., 
20,  21  ;  Higinbotham  v.  Burnet,  5  Johns.  Ch., 
184),  a  fortiori,  where  he  has  only  an  equitable 
interest. 

The  Chancellor  supposes  that  the  appellant 
has  not  produced  the  least  direct  proof  of  the 
respondent's  consent,  that  the  articles  should 
be  canceled.  But  this  is  not  the  point.  The 
question  is,  has  the  complainant  disproved  it  ? 
The  answer  sets  up  the  fact  of  such  consent  in 
722*]  response  to  the  *bill.  You  are  not  to 
"stretch  a  defendant  in  a  court  of  chancery, 
upon  a  moral  rack,"  to  make  him  speak  out 
under  pain  of  a  decree,  and  then  to  disregard 
what  he  says,  unless  he  produces  proof  of  it. 
At  all  events,  the  assertion  should  be  disproved 
by  two  witnesses.  [Here  the  counsel  examined 
the  evidence,  and  insisted  that  the  answer  was 
not  disproved,  but  confirmed  by  it.]  The 
party  stands  on  precisely  the  same  ground  as 
if  he  was  indicted  for  perjury,  in  this  answer, 
and  the  perjury  was  assigned  in  the  part  which 
insists  that  the  articles  were  canceled  with  the 
respondent's  consent.  This  was  purely  a  ques- 
tion of  fact.  Suppose  the  evidence  to  have 
left  the  matter  in  doubt.  In  a  case,  so  deeply 
implicating  the  moral  character  of  an  individ- 
ual, the  Chancellor  should  have  awarded  an 
issue  at  law,  to  try  the  fact. 

The  Court  of  Chancery,  from  the  earliest 
period  of  its  history,  has  been  in  the  habit  of 
awarding  issues  to  try  questions  of  fact.  It 
was  never  intended  to  give  that  court  the  trial 
of  these  questions  ;  and,  at  the  present  day, 
the  uniform  practice  in  England  is,  wherever 
the  case  will  admit  of  it,  to  refer  the  deter- 
mination of  mere  questions  of  fact  to  a  jury. 
We  admit,  that  causes  often  present  so  great 
a  variety  of  points,  as  to  render  it  impossible 
to  frame  an  issue  ;  but  wherever  it  can  be  nar- 
rowed to  a  single  point,  an  issue  is  awarded. 
Issues  of  devisamt  Del  non,  quantum,  damnifi- 
catus,  partnership,  usury,  forgery  and  other 
questions  affecting  character,  are  familiar  in- 
stances in  that  court.  (I  Madd.  Ch.,  78,  207  ; 

2  Id.,  254  ;  Debates  of  the  late  N.  Y.  Conven- 
vention,  Gould's  ed.,  508,  per  Kent,  Chancel- 
lor.)   Here  an  isssue  could  easily  have  been 
framed,  and  it  was  precisely  such  a  question 
as  the   Chancellor  should  have  referred  to  a 
jury,  where  the  accused  could  have  been  con- 
fronted with  the  witnesses,  and  the  witnesses 
with  each  other.     If,  then,  the  court  should 
entertain  doubts,   the  cause  should  be  sent 
back  to  chancery,  with  direction  that  an  issue 
be  awarded.     Deny  not  to  the  appellant  a 
privilege  which  the  meanest  felon  enjoys  ;  one 
COWEN  1. 


which  is  the  birthright  of  every  American, 
and  the  distinguishing  glory  of  the  common 
law  ;  and  which  has  elevated  the  judicial  insti- 
tutions of  those  rude  barbarians,  who  issued 
from  the  northern  hive,  above  the  polished 
systems  of  Justinian — the  labored  comments 
and  philosophical  refinements  *of  the  [*723 
Scaevolas  and  the  Ulpians  of  antiquity.  'Tis 
not  only  the  wisest  and  best  mode  of  ascer- 
taining facts  for  the  dispensation  of  justice. 
but  it  forms  one  of  the  firmest  bulwarks  of 
public  liberty  ;  and  it  is  not  only  your  duty  as 
judges,  but  as  patriots,  to  preserve  it  for  your- 
selves, and  transmit  it  unimpaired  to  posterity. 

II.  Even  if  the  respondent  was  entitled  to 
relief,  the  decree  is  wholly  erroneous  in  the 
nature  mode  and  extent  of  the  relief  given. 

The  agreement  was  to  convey  one  fourth  by 
quitclaim  ;  and  the  appellant  having  disabled 
himself  from  performing,  by  conveying  away 
part  of  his  interest,  it  is  admitted  that  the 
respondent  can  have  relief  by  a  compensation 
in  damages  only.  The  question,  then,  should 
have  been,  what  was  the  one  fourth  worth,  on 
Dec.  1,  1816,  without  warranty,  and  subject 
to  all  the  difficulties,  as  to  title,  which  then 
and  afterwards  existed.  Yet  the  Chancellor 
decreed  the  full  value,  as  the  measure  of  com- 
pensation ,  being  equal  to  a  conveyance  with 
warranty,  and  directly  contrary  to  the  agree- 
ment itself. 

1.  The  master  should  have  been  directed  to 
deduct  the  $560,  or,  at  least,  the  respondent's 
share  of  it,  with  interest. 

2.  The  respondent's  portion  of  the  moneys 
paid  to  discharge  the  Wells  mortgage. 

3.  Provision   should  have    been  made  to 
secure  the  appellant,  against  the  Lamberson 
judgment. 

The  rule  in  equity  is  to  consider  what  ought 
to  have  been  done  as  done.  Suppose  the  ap- 
pellant had  executed  the  deed  on  Dec.  1,  1816  ; 
would  this  have  protected  him  from  contrib- 
uting his  proportion  to  the  payment  of  the 
Well?  mortgage  and  the  Lamberson  judg- 
ment ? 

III.,  IV.  The  bill  being  merely  for  a  com- 
pensation in  damages,  ought  to  have  been  dis- 
missed ;  or  if  sustained,  an  issue  should  have 
been  awarded,  to  ascertain  the  amount  of 
damages,  where  all  the  circumstances  might 
have  been  taken  into  account.  In  this  case  the 
respondent  knew,  before  he  filed  his  bill,  that 
the  appellant  had  disabled  himself  from  per- 
forming. Courts  of  Chancery  have  repeatedly 
said  that  *they  would  not  sustain  a  [*724 
bill  for  a  mere  assessment  of  damages,  but 
would  leave  the  party  to  his  remedy  at  law. 
(Hatch  v.  Cobb,  4  Johns.  Ch.,  560;  Kempstall 
v.  Stone,  5  Id.,  193.) 

If  the  bill  was  properly  sustained,  there 
should  have  been  an  issue  awarded,  that  the 
question  of  damages  might  be  ascertained  by 
a  jury.  An  issue  is  the  usual  course  in  such 
cases.  The  only  instance  in  which  Chancellor 
Kent  has  sustained  a  bill  for  a  specific  per- 
formance, for  the  mere  purpose  of  liquidating 
damages,  was  in  Phillips  v.  Thompson,  1  Johns. 
Ch.,  131,  and  he  there  awarded  an  issue  to 
assess  the  amount. 

Messrs.  8.  Sherwood  and  P.  Ruggles,  for  the 
respondent.  The  order  was,  by  the  new  ar- 
rangement, to  have  been  delivered  up.  To 
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this  arrangement  the  respondent  was  not  a 
party.  Even  before  this,  the  appellant  had 
made  the  order  his  own,  by  not  taking  the 
proper  steps  to  charge  the  parties,  and  the 
consideration  may  be  considered  as  paid.  But 
the  consideration  of  $560  did  not  move  from 
the  respondent.  It  was  given  by  P.  Bennet  on 
Pelton,  and  the  consideration  paid  by  the 
respondent  was  his  deed,  releasing  all  his  in- 
terest to  the  appellant.  The  cased  cited  against 
the  right  to  show  other  considerations  than 
are  expressed  in  a  deed,  merely  restrain  a  party 
from  contradicting  the  language  of  the  deed 
as  to  consideration,  but  do  not  preclude  him 
from  showing  additional  considerations,  es- 
pecially in  a  court  of  equity.  Should  it  be 
said  that  the  respondent  having  no  title,  his 
release  was,  therefore,  of  no  value,  we  answer, 
that  if  the  appellant's  covenant  to  convey  had 
been  purely  voluntary,  yet  equity  would  en- 
force it.  (14  Ves.,  290;  Colman  v.  Barrel,  1 
Ves.,  Jr.,  50;  1  Madd.  Ch.(  327;  Atkimv. 
Farr,  1  Atk.,  287  ;  2  Eq.  Abr..  247,  8.  C.;  1 
Madd.  Ch.,  325,  and  the  cases  there  cited.) 
And  the  court  will  interfere  against  volunteers 
in  cases  of  fraud.  (1  Madd.  Ch.,  326  ;  1  Atk., 
401.) 

To  the  objection,  that  setting  aside  the  exe 
cution  destroyed  the  title,  we  answer,  that 
setting  aside  the  execution  is  not  setting  aside 
the  sale,  and  a  bona  fide  purchaser,  who 
is  a  stranger  to  the  record,  is  not  affected  by 
setting  aside  an  execution.  (17  Johns.,  169.) 
This  distinction  between  a  judgment  reversed 
for  error,  and  proceedings  set  aside  for  irregu- 
larity, because  one  is  the  act  of  the  court  and 
the  other  that  of  the  party,  is  confined  to  the 
party  on  the  record,  or  his  attorney,  and  not 
to  an  officer  executing  the  process,  or  a  bona 
fide  purchaser  under  it.  This  abundantly  ap- 
725*]  pears  from  the  cases  *cited  in  proof  of 
the  rule.  These  very  cases  hold  that  the  sheriff 
is  not  liable,  as  it  is  not  his  business  to  inquire 
into  the  validity  of  the  writ,  but  to  obey  it. 
(2  Wils,,  382,  385  :  3  Id.,  341  ;  1  Lev.,  95; 
Carth.,  274.)  In  Simonds  v.  Catlin,  2  Cai., 
61,  the  purchaser  was  the  attorney  of  the 
plaintiff,  who  is  always  chargeable  with  notice 
of  the  irregularity  upon  his  own  side,  and 
must  take  the  consequences.  In  Jackson  v. 
DeLancy,  13  Johns.  550,  Chanceller  Kent  says 
of  Burd  v.  Dansdale,  2  Binn.,  80,  that  "a 
judgment  revived  by  one  nihil  only,  which  is 
the  same  as  no  summons,  may  be  set  aside  for 
irregularity,  or  reversed  on  error ;  but  the 
irregularity  cannot  be  noticed  collaterally  in 
another  suit ;  and  that  even  if  the  judgment 
should,  for  that  cause,  be  reversed  or  set  aside, 
a  purchaser  at  a  sheriff's  sale  will  hold  the 
land."  Bona  fide  purchasers  ought  to  be  pro- 
tected, in  their  titles,  upon  principles  of  pub- 
lic policy  ;  otherwise  the  hazard  of  irregu- 
larity would  deter  bidders  at  sheriff's  sale,  and 
lessen  the  chance  of  property  selling  at  its  fair 
value.  The  law  always  supposes  the  property 
to  have  sold  at  its  value,  and  the  defendant  is 
not  injured.  The  money  obtained  at  the  sale 
goes  to  his  benefit,  instead  of  the  property. 
The  party,  alone,  is  to  suffer,  who  is  guilty  of 
the  irregularity.  The  Statute  cited  (1  R.  L., 
505,  503)  shows  the  sense  of  the  Legislature 
on  this  subject,  as  to  the  policy  and  propriety 
of  protecting  bona  fide  purchasers.  It  provides 
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that  the  purchase  shall  not  be  avoided,  though 
the  sheriff  may  have  given  no  notice  of  the 
sale,  and  gives  a  remedy  in  chancery  where 
there  is  a  defect  in  title.  We  admit  the  pur- 
chaser must,  in  an  action  of  ejectment,  show 
both  the  judgment  and  execution.  If  the  de- 
fendant shows  the  latter  to  have  been  set  aside, 
the  plaintiff  may  reply  by  proving  that  it  was 
a  subsisting  execution  at  the  time  of  the  sale. 

It  is  a  mistake,  to  suppose  that  if  the  sale  is 
invalidated  by  setting  aside  the  execution,  the 
respondent's  remedy  is  gone ;  for,  under  the 
circumstances  of  this  case,  the  appellant  will 
be  considered  the  trustee  of  the  respondent, 
and  his  purchasing  in  the  incumbrance  was 
for  the  benefit  of  the  cextni  que  trust.  All  that 
could  be  asked,  would  be  a  contribution  to 
make  the  parties  equal,  according  to  the  orig- 
inal agreement.  *Notonly  theadjudged[*720 
cases,  but  all  the  analogies,  are  against  the  sale 
being  considered  void.  No  advantage  what- 
ever can  be  taken  of  an  irregularity  in  an  exe- 
cution, till  it  is  set  aside.  (Jackson  v.  Bartlet, 
8  Johns.,  365.)  A  bona  fide  purchaser  of  lands 
will  not  be  affected  by  any  irregularity  of  the 
sheriff  ;  for  instance,  his  omitting  to  exhaust 
the  goods  and  chattels  of  the  party  before  he 
sells  his  land.  (De  Forest  v.  Leete,  16  Johns., 
127.)  A  sheriff's  deed  cannot  be  impeached  by 
parol  evidence  that  the  levy  had  been  aban- 
doned before  sale.  (Jackson  v.  Vanderheyden, 
17  Johns.,  167,  169.)  The  proper  remedy  is  by 
motion  to  set  aside  the  sale.  If  an  erroneous 
judgment  be  given  in  debt,  and  the  sheriff  by 
force  of  a  fi.  fa.  sell  a  term  of  the  defendant, 
and  afterwards  the  judgment  is  reversed  by 
writ  of  error,  yet  the  term  shall  not  be  restored, 
but  only  the  sum,  &c.,  because  the  sheriff  was 
commanded,  by  the  writ,  to  sell  it.  (Drury's 
case,  8  Co.,  284  ;  Hoe's  case,  5  Id.,  91  ;  Willes, 
281  ;  1  Roll.  Abr.,  778,  pi.  1,  3  ;  Eyre  v.  Wood- 
fine,  Cro.  Eliz.,  278;  Backhurst  v.  Mayo,  Dy., 
363;  Bac.  Abr.  Execution,  P;  Manning's  case, 
8  Co.,  191.)  There  is  a  difference  between  the 
sale  of  a  term  to  a  stranger,  and  a  term  ex- 
tended by  elegit.  In  the  latter  case,  if  the 
judgment  be  reversed,  the  term  is  void. 
(Ooodyere  v.  Ince,  Cro.  Jac.,  246.) 

The  title  derived  under  the  sheriff's  sale, 
then,  being  valid,  whatever  the  appellant  paid 
was  in  his  own  wrong,  the  respondent  was  not 
a  party  to  it,  and  there  is  no  foundation  of  an 
equitable  claim  for  contribution.  Besides,  a 
court  of  equity  will  not  interfere  to  enforce 
contribution  in  favor  of  a  wrong-doer.  ( Lingard 
v.Bromley,  IVes.  &Bea.,117;  IMad.  Ch.,  192.) 
In  Peck  v.  Ellis,  2  Johns.  Ch. ,  136,  the  Ctiancettor 
says  :  "I  am  satisfied  the  court  has  never  in- 
terfered, when  the  party  seeking  its  aid  is 
solely  and  deeply  guilty,  and  was  the  cause  of 
leading  the  other  defendant  to  buy  an  unsound 
title."  That  is  a  strong  case  to  show  that  the 
court  will  not  order  contribution  to  a  wrong- 
doer. 

[Here  the  counsel  examined  the  evidence  as 
to  the  defense  set  up  in  the  appellant's  answer, 
that  the  respondent  consented  to  the  delivering 
up  and  canceling  the  articles  of  agreement ; 
and  contended  that  the  weight  of  testimony 
was  decidedly  against  the  answer.] 

The  respondent  ought  not  to  be  driven  to 
his  remedy  at  law.  He  was  obliged  to  go  to 
chancery,  as  well  to  obtain  a  specific  perform - 
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ance,  as  to  seek  a  disclosure  of  the  fraudulent 
manner  in  which  the  original  agreement  had 
been  procured  and  canceled.  In  this  respect  we 
are  fairly  within  the  case  of  Phillips  v.  Thomp- 
son. (1  Johns.  Ch.,  131.) 
727*]  *The  case  last  cited  also  shows  that 
if  a  specific  performance  cannot  be  decreed, 
the  court  will  afford  relief  by  decreeing  an 
equivalent  in  damages.  (3  Cr.,  282,  S.  P.)  And 
this  court  have  decided  that  where  a  party  has 
incapacitated  himself  from  conveying  the 
whole,  he  should  be  decreed  to  convey  the  part 
in  his  power.  (Water*  v.  Travis,  9  Johns., 
465.) 

There  is  no  change  in  the  respondent's  situ- 
ation ;  and  if  the  appellant  has  changed  his 
situation,  or  the  title,  it  is  in  his  own  wrong, 
of  which  he  cannot  avail  himself.  In  Waters 
v.  Travis,  the  Ch.  J.  says,  "no  man  shall  be 
permitted  to  say  to  another,  he  has  led  him 
into  an  error  by  holding  out  false  appearances  ; 
but  the  party  deceived  must  bear  the  loss  re- 
sulting from  that  error." 

It  is  not  probable  the  Lamberson  judgment 
will  ever  be  enforced  ;  but  whether  it  is  a  sub- 
sisting judgment  or  not,  it  ought  not  to  vary 
the  decree.  The  appellant  has  chosen  to  take 
the  power  into  his  own  hands,  and  not  only 
refuses  to  perform  the  decree,  but  sets  up  a 
defense  worse  than  groundless. 

An  issue  of  quantum  damnificatus  is  not  a 
matter  of  course,  but  of  discretion.  One  was 
granted  in  Phillips  v.  Thompson,  1  Johns.  Ch., 
151,  where  the  object  was  to  ascertain  what 
damages  the  plaintiff  had  sustained,  by  the 
defendant's  lowering  his  mill  dam,  and  also  in 
entering  upon  his  land,  &c.,  digging,  &c., 
making  canal,  &c.  The  Chancellor  says  "  the 
cases  are  numerous  in  which  the  Court  of 
Chancery  has  caused  damages  to  be  assessed, 
either  by  an  issue  or  a  master,  at  its  discretion. 
I  believe  the  more  usual  course  is,  where  the 
damages  are  not  a  mere  matter  of  compensa- 
tion, to  award  an  issue."  (2  Fonbl.,  441  ;  1 
Eq.  Cas.  Abr.,  18  pi.  7  ;  1  P.  Wms.,  570  ;  2 
Bro.,  341.)  In  that  case  he  deems  it  most  ad- 
visable to  award  an  issue,  but  he  says,  in  the 
same  case,  "  he  has  no  doubt  he  can  cause 
the  damages  to  be  assessed,  either  by  a  master 
or  an  issue."  (1  Ves.,  Jr.,  329  ;  '12  Id.,  395.) 
Chancery  has  directed  damages  to  be  assessed 
in  either  way,  at  discretion,  for  nearly  two 
centuries,  and  at  least  from  1660  to  the  present 
day.  (1  Vern.,  189-90;  Bac.  Abr.,  Agree- 
ment, B.)  Issues,  in  general,  are  matters,  not 
of  right,  but  discretion  ;  and  are  only  granted 
when  things  are  so  equally  balanced  as  to  make 
it  difficult  to  discriminate. 

These  remarks  are  also,  in  some  measure, 
728*]  applicable  to  *another  objection  that 
the  Chancellor  should  have  awarded  an  issue 
to  try  the  fact  of  the  appellant's  having  fraud- 
ulently canceled  the  agreement. 

We  admit  that  if  a  defendant  plainly  and 
precisely  denies  an  assertion  in  the  bill,  and 
one  witness  only  proves  the  assertion  as  posi- 
tively, clearly  and  precisely  as  it  is  denied,  no 
decree  for  relief  can  be  made.  (2  Madd.  Ch. , 
338-9  ;  1  Vern.,  161  ;  3  Atk.,  649  ;  Id.,  270  ; 
Ten  Eyck  v.  Hart,  M.  S.)  But  if  there  is  any 
corroborative  circumstance,  attaching  more 
credit  to  the  evidence  of  the  witness,  and  over- 
balancing the  credit  due  to  the  denial,  a  court 
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of  equitv  will  act  upon  the  testimony  of  one 
witness.     (2  Madd.  Ch.,  339-40.) 

.The  bill  charges  "that  the  defendant,  when 
alone,  or  in  company  with  P.  &  P.  B.,  Jr., 
one  or  both,  procured  from  C.  Bingham  the 
agreement,  with  other  papers,  and  either  held 
or  secreted  the  same,  or  caused  them  to  be 
destroyed." 

Without  negativing  any  fact  directly,  the 
defendant  answers  "  that  about  the  27th  Dec., 
1816,  the  complainant  went  to  Ithaca,  and  by 
consent  of  all  the  parties,  the  agreement  was 
taken  up  and  rescinded,  the  seals  being  torn 
off  by  the  express  consent  and  agreement,  and 
in  the  presence  of  the  complainant." 

The  answer  thus  sets  up  new  matter  ;  and 
the  appellant  has  not  directly  denied  anything, 
upon  this  point,  charged  in  the  bill,  which,  as 
we  have  seen,  is  altogether  unsupported  by 
testimony. 

There  was  no  need  of  an  issue  on  this  part 
of  the  case.  It  is  true,  where  the  evidence  is 
so  equally  balanced,  on  both  sides  that  it  be- 
comes doubtful  which  scale  preponderates,  the 
court  will  direct  an  issue.  (2  Madd.  Ch.,  363.) 
But  even  in  such  a  case,  the  Chancellor  has  a 
right,  if  he  chooses,  to  take  upon  himself  the 
decision  of  every  fact  put  in  issue  upon  the 
record,  though  lie  ought  to  exercise  the  right 
sparingly  and  tenderly.  (2  Madd.  Ch.,  363 ;  6 
Ves.,  671.)  We  admit  that  a  mistake  in  refus- 
ing an  issue  is  cause  of  appeal ;  and  the  court 
of  appeal  will  judge  whether  they  think  a  con 
trary  course  a  sounder  discretion.  (2  Madd. 
Ch.,  363.)  But  if  an  issue  should  have  been 
awarded  in  this,  it  would  be  necessary  in  every 
case.  A  defendant  is  not  entitled  to  an  issue 
or  inquiry  to  establish  a  case  relied  on  by  his 
answer,  but  omitted  in  proof.  (Savage  v.  Car- 
roll, 1  Ball  &  B.,  548.)  The  case  of  Le  Guen 
v.  Gouvemeur,  *1  Johns.  Cas.,  436,  set-  [*729 
ties  the  rule  with  great  clearness.  The  propo- 
sition deducible  from  that  case  is,  that  where 
there  is  great  doubt  as  to  a  fact,  the  Chancellor 
usually  directs  an  issue ;  but  where  there  is  a 
decided  preponderance,  an  issue  is  useless.  He 
directs  an  issue  to  inform  his  conscience  ;  but 
if  that  be  already  informed,  an  issue  is  unnec- 
essary. He  will  set  aside  the  verdict,  if  against 
evidence. 

No  laches  are  imputable  to  the  respondent. 
He  lived  in  Chenango,  remote  from  the  prop- 
erty in  question,  and  for  aught  that  appears, 
received  no  information  of  the  appellant's  at- 
tempt to  defraud  him,  till  shortly  before  the 
time  of  filing  his  bill.  The  laches  must  be 
gross  to  be  considered  as  evidence  of  abandon- 
ing a  contract,  especially  where  the  party 
calling  for  a  specific  performance  has  no  pre- 
vious duty  to  perform  on  his  part.  (1  Madd. 
Ch.,  329.)  Thirteen  and  nineteen  years  (Moore 
v.  Blake,  Ball  &  B.,  62,  69;  vide  5  Ves.,  818), 
delay  have  been  holden  gross  laches,  and  per- 
formance refused.  But  specific  performance 
has  been  enforced  in  this  court,  after  a  delay 
of  16  years  (Waters  v.  Travis,  9  Johns.,  450, 
and  vide  4  Bro.  Ch.,  469;  1  Pow.  on  Cont. , 
268);  and  it  is  uniformly  enforced  where  the 
delay  is  the  result  of  the  defendant's  fraud. 
(2  Ves.,  280.)  It  is  a  rule  that  length  of  time 
may  bar  an  equity,  but  never  cover  a  fraud. 
(2  Ves.,  280.) 

We  think  the  following  may  be  laid  down 
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as  the  result  of  the  decided  cases  on  ths  sab- 
ject :  "  where  there  is  no  act  to  be  done  on  the 
part  of  the  covenantee,  and  no  special  damage 
arises  to  the  covenantor,  the  time  of  delay  be- 
comes immaterial.  (12  Ves.,  326  ;  2  Sch.  & 
Lef.,  685  ;  1  Atk.,  12  ;  3  Anstr.,  924.) 
On  the  whole  case,  we  contend  : 

1.  That  the  respondent  is  entitled  to  a  re- 
lease, and  conveyance  of  the  Fall  Creek  prop- 
erty, according  to  the  articles  of  agreement  of 
30th  Nov.,  1815. 

2.  That  the  appellant  having,  by  other  dis- 
positions of  the    property,  disabled    himself 
from  specifically  performing  the  contract,  he 
ought  to  pay  the  respondent  the  value  on  the 
day  fixed  for  the  performance,  with  interest  ; 
and  that  the  decree  of  the  Chancellor  ought,  in 
all  things,  to  be  affirmed. 

The  decree  in  the  court  below  should  be  for 
the  complainant  with  costs.  These  are  uni- 
73O*]  formly  allowed  on  decree  *for  a 
specific  performance.  (4  Johns.  Ch.,  149  ;  9 
Johns.,  460.)  Besides,  this  case  is  stronger 
than  the  usual  one  ;  for  here  is  fraud. 

Mr.  ,1.  A.  Collier,  in  reply.  Cases  are  cited 
from  Ves. ,  Jr. ,  to  show  that  chancery  will  not 
relieve  against  a  voluntary  gift.  But  these 
arose  upon  bills  filed  by  the  donor.  The  very 
term  gift  supposes  a  delivery  ;  and  there  is  a 
manifest  distinction,  recognized  by  all  the  au- 
thorities, between  an  executed  and  an  execu- 
tory contract.  The  rule  is  that  equity  will 
neither  enforce  a  voluntary  contract,  nor  re- 
scind it  when  consummated.  The  order  for 
the  $560  was  not  (as  supposed  by  the  other 
side)  accepted  in  payment,  but  as  security. 
We  are  told  that  the  release  from  the  Bennets 
was  a  sufficient  consideration.  But  the  prop- 
erty had  been  sold  under  the  judgment,  and 
they  had  nothing  to  release ;  or  if  the  title 
under  the  judgment  failed,  we  then  acquired 
the  title  by  the  mortgage  sale.  Which 
dilemma  will  the  respondent  choose  ?  But  he 
never  had  the  title.  The  deed  from  Phinehas 
Bennet  was  delivered  as  an  escrow,  and  the 
condition  was  never  fulfilled.  The  equity  of 
redemption  continued  in  Phinehas  Bennet. 
Nor  is  the  release  mentioned  in  the  articles  as 
any  party  of  the  consideration  ;  and  the  au- 
thorities cited  in  the  opening  prove  that,  for 
this  reason,  it  cannot  be  shown  to  be  a  part  of 
the  consideration  by  parol  evidence. 

But  the  circumstances  of  the  parties  under- 
went such  a  change  after  the  contract  as 
renders  its  enforcement  inequitable.  Waters 
v.  Travis,  9  Johns,  450,  465,  cited  by  the  re- 
spondent's counsel,  will  not  support  the  posi- 
tion assumed.  There,  the  defendant  retaining 
part  of  his  interest,  the  complainant  offer  to 
accept  it  in  lieu  of  the  whole.  The  case  of 
Kempshall  v.  Stone,  5  Johns.  Ch.,  193,  there- 
fore remains  unanswered.  The  case  of  Philips 
v.  Thompson,  1  Johns.  Ch.,  131,  was  a  bill  to 
enforce  a  contract  within  the  Statute  of  Frauds, 
and  is  put  by  the  Chancellor  upon  the  ground 
the  party  had  no  adequate  remedy  at  law.  He 
awarded  an  issue  of  quantum  damnificatus 
But  in  the  principal  case,  there  was  a  total 
change  as  to  the  title. 

The  cases  cited  for  the  respondent,  as  to 
purchases  upon  judgments  afterwards  set 
aside  for  error,  do  not  apply.  There  the  pur- 
chase is  made  under  a  subsisting  judgment 


and  execution  ;  *and  Lord  Coke  puts  [*731 
it  upon  the  ground,  that  though  the  judgment 
be  reversed,  the  execution,  which  is  a  collateral 
act,  remains  good.  The  Supreme  Court  (7 
Johns.,  535)  did  no  more  than  to  adopt  the 
rule  of  Lord  Coke.  On  reversal  of  an  outlawry, 
the  party  is  restored  to  his  goods  in  whose- 
soever hands  they  may  be  found,  and  by 
whatsoever  consideration,  though  sold  by  the 
king ;  for,  by  the  reversal,  it  is  as  if  no  out- 
lawry had  ever  been,  and  there  is  no  record  of 
it  (Ognett's  case,  Cro.  Eliz.,  270.)  The  court 
in  Eyre  v.  Woodfine,  Id.,  278,  in  comparing 
this  to  the  case  of  sales  by  a  sheriff  under  a 
judgment  which  is  afterwards  reversed,  say  it 
is  not  like  such  a  case  ;  "  for  the  sheriff  sells 
it  by  authority  of  law  to  levy  the  money  ;  and 
there,  if  the  judgment  be  reversed,  the  party 
shall  be  restored  only  to  the  money,  and  not 
to  tire  term,  for  he  lost  it  not  by  the  judgment;" 
thus  recognizing  the  distinction  of  Lord  Coke. 
The  whole  extent  of  the  other  cases  cited  by 
the  respondent's  counsel  is,  that  the  judgment 
and  execution  are  a  protection  to  the  party  till 
set  aside  or  reversed,  and  that  you  cannot  im- 
peach the  execution  collaterally.  (13  Johns., 
550.)  But  executions,  set  aside  for  irregularity, 
become  nullities,  and  leave  the  case  as  if  none 
had  issued.  (Casselv.  Duncan,  2  Serg.  &II., 
58-9.)  In  ejectment,  the  party  may  show  the 
want  of  a  venditioni  exponas.  (Lessee  of  Porter 
v.  Neelan,  4  Yeates,  108  ;  Lessee  of  Glancey  v. 
Jones,  Id.,  212.)  The  case  of  Jackson  v.  Van- 
derheyden,  17  Johns.,  167-9,  establishes  merely 
that  the  defendant  cannot  show  collaterally  in 
an  action  of  ejectment,  that  execution  was 
withdrawn  before  the  sale  ;  that  the  party 
should  have  applied  directly  to  set  aside  the 
sale.  The  court  say  the  sale,  because  this  was 
the  only  part  of  the  proceedings  complained 
of.  The  execution  was  regular. 

It  is  said  that  public  policy  demands  the 
protection  of  the  purchaser  ;  but  if  the  sale 
had  been  set  aside,  as  intiiriated  in  the  last 
case,  where  would  have  been  the  rights  of  the 
purchaser  ?  Suppose  an  execution  without  a 
judgment,  and  a  sale  in  a  remote  county, where 
the  purchaser  could  not  have  access  to  the 
record,  or  suppose  the  goods  of  a  stranger  are 
seized  and  sold,  the  reasoning  from  public 
policy  equally  applies.  Yet  the  purchaser 
would  acquire  no  title.  Why  was  the  execu- 
tion in  this  case  set  aside  ?  It  had  spent  its 
force.  The  land  had  been  sold,  and,  accord- 
ing to  the  doctrine  contended  for,  the  title  was 
irredeemably  gone.  Why  give  the  defendants 
in  that  *execution  the  mere  shadow  of  [*732 
relief,  when  the  substance  was  denied  ?  If 
the  purchaser  was  to  be  protected  at  all  events, 
why  set  aside  the  execution  ?  In  Burd  v. 
Dansdale,  2  Binn. ,  80,  a  venditioni  exponas  had 
issued  irregularly,  and  the  court  allowed  the 
objection  to  be  taken  collaterally,  and  held 
that  the  purchaser  acquired  no  title  ;  and  in 
Sheafev.  Oneil,  9  Mass.,  13,  the  title  of  a  bona 
fide  purchaser  failed  for  want  of  a  proper  re- 
turn. A  purchaser  at  sheriff's  sale  must  risk 
the  execution  being  issued  by  the  authority  of 
the  court. 

But  the  property  and  the  contract  were 
abandoned  by  the  respondent.  [Here  the 
counsel  considered  the  evidence  upon  this 
point.]  In  Ballard  v.  Walker,  3  Johns.  Cas., 
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tfO,  the  court  held  that  four  years  having 
•elapsed  from  the  date  of  the  agreement,  before 
the  plaintiff  gave  notice  to  the  defendant  that 
he  should  insist  on  the  contract,  and  five 
years  before  he  tendered  a  performance  on  his 
part,  they  would  presume  that  the  parties  had 
rescinded  the  contract ;  and  though  the  de- 
fendant had,  within  a  year  after  the  contract, 
sold  the  laud  to  another,  thereby  incapacitat- 
ing himself  to  perform  it,  yet  this  was  holden 
insufficient  to  control  the  legal  presumption 
that  the  contract  was  rescinded.  In  equity, 
we  repeat,  the  party  seeking  a  specific  per- 
formance must  show  himself  eager,  prompt, 
desirous.  The  aid  of  the  court,  will  be  denied 
where  there  is  any  particular  hardship,  surprise 
or  mistake,  or  if  the  contract  is  waived  by 
parol,  or  if  the  case  is  suspicious  or  doubtful, 
or  become  unreasonable  by  matter  ex  post  facto. 
{Vide  2  Ball  &  B.,  16;  Com.  Dig.,  Chan- 
cery, 2  C,  8,  2  C,  11  ;  1  Johns.  Ch.,  405-6  ;  10 
Yes.,  305;  1  Ves.,  Sr.,  279;  13  Ves.,  228.) 
•Could  the  court  below,  in  the  spirit  of  these 
rules,  have  lent  its  aid  in  this  case  ?  Ought 
not  the  respondent  to  have  been  turned  over  to 
his  remedy  at  law,  to  enforce  a  claim  which 
was  reduced  to  one  of  damages  alone  ? 

The  only  remaining  point  which  we  propose 
to  notice  in  the  reply,  relates  to  the  extent  of 
the  relief  granted,  and  the  rule  of  damages 
adopted.  If  a  party  had  covenanted  to  give  a 
quitclaim  deed  of  land  heavily  incumbered, 
and  upon  bill  filed  for  a  specific  performance, 
the  diancellor  had  decreed  a  deed  of  warranty, 
with  a  covenant  against  prior  incuinbrances, 
the  good  sense  of  every  man  in  the  community 
would  revolt  at  the  decision  ;  and  yet  what  is 
733*]  *so  grating  to  our  ears  in  the  abstract, 
has  been  literally  done  in  this  case;  nay,  more, 
a  specific  performance  being  impossible,  the 
Chancellor  has  proceeded  to  award  damages, 
as  if  such  a  deed  with  covenants  had  been 
executed,  and  the  title  had  failed.  We  claim, 
if  full  effect  is  given  to  the  articles  (and  we 
think  upon  the  most  manifest  principles  of 
equity),  that  the  $560  be  deducted  from  the 
damages,  and  that  the  respondent  contribute 
his  proportion  of  the  Wells  mortgage  an4  the 
Lamberson  judgment. 

WOODWORTH,  <7.  The  first  objection  is,  that 
the  consideration  stated  in  the  agreement,  has 
not  been  paid.  So  far  as  respects  the  order 
drawn  on  Pelton,  this  is  true.  It  is  equally 
clear,  as  a  general  rule,  that  the  instrument 
on  which  a  party  seeks  relief  in  equity,  will 
not  be  specifically  enforced,  unless  it  be  sup- 
ported by  a  valuable,  or,  at  least,  what  equity 
calls  a  meritorious  consideration.  (1  Madd., 
126  :  4  Johns.  Ch.,  500.) 

The  appellant  cannot,  however,  rest  his  de- 
fense on  this  ground  ;  for  having  accepted  a 
draft  on  Pelton,  he  was  bound  to  use  ordinary 
diligence,  before  any  legal  or  just  claim  could 
arise  to  demand  payment  of  the  drawer.  It 
does  not  appear  that  notice  was  given  to  Ben- 
net,  or  any  request  ever  made  afterwards  for 
payment. 

Indeed,  it  is  evident  the  appellant  did  not 
consider  the  order  as  the  source  of  indemnity. 
The  questionable  nature  of  the  title  acquired 
at  the  sheriff's  sale,  shortly  after,  pointed  out 
the  expediency  of  obtaining  title  under  the 
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mortgage,  and  to  that  object  his  views  were 
directed.  He  cannot,  therefore,  now  be  per- 
mitted to  resist  the  respondent's  claim,  on  the 
ground  that  the  consideration  was  not  actually 
paid  ;  when  by  his  laches  he  has  exonerated 
him,  and  by  the  course  he  pursued,  manifested 
an  intention  not  to  consider  the  first  contract 
any  longer  obligatory. 

I  will,  therefore,  proceed  to  examine  the 
question,  whether  the  purchase  under  the  exe- 
cution vested  a  valid  title  in  the  appellant. 
The  agreement  to  convey  had  reference  only 
to  the  title  then  held,  and  cannot  be  applied  to 
any  subsequently  acquired. 

*There  is  no  allegation  that  the  re-  [*734 
spondent  claims  relief  on  the  ground  that  the 
appellant  afterwards  procured  title  by  pur- 
chase under  the  mortgage.  It  is  well  settled 
that  every  material  allegation  should  be  put 
in  issue  by  the  pleadings ;  and  no  interroga 
tories  can  be  filed  which  do  not  arise  from  or 
relate  to  some  fact  charged  in  the  complain- 
ant's bill.  (James  v.  M'Kernon,  6  Johns.,  543.) 
Admitting,  however,  that  the  respondent's  bill 
embraced  the  purchase  under  the  mortgage, 
no  equity  could  arise  whereby  the  respondent 
can  claim  the  benefit  of  any  interest  in  that 
purchase ;  for  it  is  fully  proved  that  he  de- 
clined paying  any  part  of  the  purchase  money 
due  on  the  mortgage,  and  repeatedly  expressed 
himself  satisfied  with  the  title  he  expected  to 
derive  from  the  appellant ;  that  he  woul^not 
exert  himself  to  raise  the  money,  norgivAim- 
self  any  concern  on  that  subject.  Having  thus 
voluntarily  chosen  to  repose  himself  on  the 
title  acquired  at  the  sheriff's  sale,  he  must 
abide  the  decision  on  that  title. 

If,  then,  the  appellant,  at  the  time,  had  no 
title,  there  is  nothing  upon  which  a  decree  for 
specific  performance  can  operate.  The  execu- 
tion was  set  aside  by  the  Supreme  Court  for 
irregularity,  at  the  Aug.  Term,  1816.  Whether 
this  would  invalidate  the  purchase,  has  not 
been  expressly  decided  in  our  courts. 

It  is  well  settled  that  where  a  judgment  is 
reversed  for  error,  the  sale  under  the  execution 
shall  not  be  avoided.  (8  Co.,  192,  Manning's 
case.)  The  reason  given  is,  that  great  incon- 
venience would  follow  a  contrary  doctrine,  so 
that  none  would  buy  of  the  sheriff  in  such 
cases,  and  execution  of  judgments  would  not 
be  done.  In  8  Co.,  284,  it  was  held  that  if  an 
erroneous  judgment  is  given,  and  the  sheriff 
by  force  of  a  fieri  facias,  sell  a  term  of  the 
defendant,  and  afterwards  the  judgment  is 
reversed  by  writ  of  error,  yet  the  term  shall 
not  be  restored,  but  only  the  money  ;  because 
the  sheriff  was  commanded  and  compelled  by 
the  King's  writ  to  sell  it.  (2  Bac.,  506.)  The 
uniform  current  of  authority  sanctions  this 
doctrine. 

But  there  is  a  marked  distinction  between 
judgments  reversed  for  error,  and  executions 
set  aside  for  irregularity.  *In  the  lat-  [*735 
ter  case,  the  party  is  never  excused,  if  the 
irregularity  be  such  as  renders  the  process 
void.  One  case  is  the  fault  of  the  party  him- 
self, the  other  is  considered  the  error  of  the 
court.  (2  Wils.,  385  ;  Roe  v.  Milton,  \  Lev., 
95  ;  Carth.,  275.)  It  is  held,  that  by  vacating 
the  judgment,  it  is  as  if  it  never  had  been.  (2 
Bac.,  tit.  Execution,  740  ;  I  Lev.,  95.)  In  Par- 
sons v.  Lloyd,  3  Wils.,  345,  De  Grey,  Ch.  J., 
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observes,  "  there  is  a  great  difference  between 
erroneous  process  and  irregular  (that  is  to  say 
void)  process.  The  first  stands  valid  and  good 
until  it  be  reversed  ;  the  latter  is  an  absolute 
nullity  from  the  beginning.  The  party  may 
justify  under  the  first  until  it  be  reversed  ;  but 
he  cannot  justify  under  the  latter,  because  it 
was  his  own  fault  that  it  was  irregular  and 
void  at  first."  This  distinction  may  serve  to 
explain  the  cause,  why  a  party  can  be  restored 
to  property,  sold  under  an  irregular,  which  is 
considered  a  void  execution.  With  respect  to 
acts  done  under  it,  or  any  protection  derived 
from  it,  it  is  the  same  as  if  there  had  been  no 
execution.  Not  so  on  a  reversal  for  error. 
There  the  execution  is  valid  to  the  time  of 
reversal.  It  confers  a  right  on  the  sheriff  to 
sell,  and  sanctions  all  legal  acts  done  under  it. 

But  it  has  been  contended  that  in  either 
case  the  purchaser  is  equally  innocent,  and  has 
no  knowledge  whether  there  is  error  or  irregu- 
larity. This  reasoning  is  undoubtedly  plausi- 
ble, but  while  we  are  considering  the  reason  of 
the  rule,  it  must  not  be  forgotten  that  the  wis- 
dom of  the  law  is  attentive  to  the  rights  of  all 
parties.  Would  it  not  be  unreasonable  (and  I 
will  subsequently  show  it  unnecessary  for  the 
purposes  of  equal  justice)  to  push  the  doctrine 
to  the  extent  contended  for  ?  The  plaintiff  in 
an  irregular  execution  cannot  justify  the  im- 
prisonment of  the  body  of  the  defendant,  be- 
causjat  is  considered  void.  Why  should  not 
his  property  be  equally  protected  ?  If  the 
remedy  is  only  against  the  plaintiff,  who  has 
abused  the  process  of  the  court,  in  many  cases, 
it  might  be  worse  than  the  disease.  It  is  here 
proper  to  observe  that  the  rule  setting  aside 
the  execution  in  this  case,  states  the  cause  to 
have  been  for  irregularity  merely.  Such,  I 
believe,  is  the  general  form  of  entry  in  our 
736*]  courts,  *whether  the  facts  make  out  a 
case  of  void  or  voidable  process.  When,  how- 
ever, the  term  irregularity  is  used,  and  unex- 
plained, it  must  be  understood,  as  in  Parsons 
v.  Lloyd,  before  cited,  and  refers  to  void  proc- 
ess. If  there  had  been  no  explanation  of  the 
rule,  the  execution  would  have  been  consid- 
ered void,  and  the  proceedings  under  it  a  nul- 
lity. This  is  well  settled  in  Read  v.  Markle,  3 
Johns.,  523.  In  that  case  goods  had  been 
taken  and  sold  on  an  execution,  which  was 
afterwards  set  aside  for  irregularity.  It  was 
held  that  the  execution,  being  irregular,  was  a 
nullity,  and  that  the  time  when  the  Statute  of 
Limitations  began  to  run,  was  from  the  first 
taking  of  the  goods,  and  not  from  the  time 
when  the  execution  was  set  aside.  In  the 
opinion  of  the  court,  it  is  laid  down  that  the 
case  could  not  be  distinguished  from  that  of 
Parsonsv.  Lloyd,  and  that  the  execution  being 
admitted  to  be  irregular  and  unexplained,  is  to 
be  considered  as  void. 

But  the  ground  of  irregularity,  in  the  pres- 
ent case,  does  appear.  The  appellant,  in  his 
answer,  says  it  was  because  the  execution 
issued  after  a  year  and  a  day,  without  scire 
facias.  I  have  not  discovered  any  evidence 
expressly  to  prove  this  allegation.  It  seemed, 
however,  on  the  argument,  to  be  a  conceded 
point.  The  invalidity  of  the  title  was  con- 
tended on  that  ground.  By  the  testimony  of 
Phinnehas  Bennet,  it  appears  that  the  appellant 
informed  him  the  execution  was  set  aside,  be- 
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cause  the  judgment  had  not  been  revived 
against  one  of  the  defendants,  who  had  been 
dead  more  than  a  year  and  a  day  ;  and  that  it 
was  understood  by  the  appellant,  the  respond- 
ent and  the  witness,  that  the  title  derived 
under  the  sale  would  not  be  invalidated  by 
the  order  of  the  court  setting  aside  the  execu- 
tion. 

Benjamin  Pelton  testifies  that  Richard  W 
Pelton  died  Dec.  9,  1812.     The  legal  effect  of 
this  latter  irregularity  was  not,  as  I  remember, 
noticed  by  the  counsel ;  the  argument  was  con- 
fined to  the  former. 

On  this  state  of  facts,  the  validity  of  the  sale 
turns  on  the  question,  whether  the  execution 
is  to  be  considered  as  void  or  voidable,  more 
than  a  year  and  a  day  having  elapsed  after 
judgment,  and  before  execution,  and  there 
having  been  no  revival  by  scire  facias.  I  am 
of  opinion  that,  for  this  cause,  *the  [*737 
execution  was  voidable  merely — that  all  legal 
acts  done  under  it,  before  it  was  set  aside,  was 
valid  ;  and  consequently  the  sale  cannot  be 
impeached  on  this  ground. 

In  the  case  of  Jackson  v.  Robins,  16  Johns., 
537,  the  present  Chancellor  considered  the  effect 
of  irregularity,  where  a  judgment  has  not  been 
revived  by  scire  facias.  The  decision  was,  that 
it  was  not  competent  to  urge  it  collaterally  in 
an  action  of  ejectment.  He  observes,  '  the 
"better  opinion  is,  that  if  execution  issue 
without  any  scire  facias,  the  sale  under  it 
would  not  be  void.  It  might  have  been  void- 
able, and  liable  to  have  been  set  aside  by  the 
Supreme  Court,  as  irregular.  But,  until  that 
was  done,  the  title  would  have  stood."  It  will 
be  seen  here  that  this  was  not  the  point  before 
the  court.  The  intimation  that  the  title  might 
be  affected  by  setting  aside  the  execution,  i& 
rather  a  suggestion  in  the  course  of  argument, 
than  the  result  of  any  decided  opinion  formed 
on  the  subject.  Indeed,  if  we  attend  to  the 
definition  of  voidable  process,  that  it  stands 
good  until  reversed,  and  can  only  be  reversed 
on  application  of  a  party  to  the  suit,  we  shall 
arrive  at  a  contrary  conclusion.  A  stranger, 
in  such  a  case,  who  becomes  a  purchaser,  will 
be  protected.  When  his  title  was  acquired, 
the  execution  was  valid.  He  cannot  be  af- 
fected by  subsequent  acts  over  which  he  had 
no  control. 

In  Jackson  v.  Bartlet,  8  Johns.,  361,  it  was 
held,  that  though  the  execution  may  have  is- 
sued a  year  and  a  day  after  judgment,  without 
revival  by  sci.,fa.  it  was  only  voidable  at  the  in- 
stance of  the  party  against  whom  it  was  issued 
— it  was  a  good  authority  for  the  sale. 

So,  also,  in  Reynolds  v.  Corp,  3  Cai.,  271,  it 
is  laid  down,  that  "  if,  instead  of  bringing  debt 
or  scire  facias  on  the  judgment,  the  plaintiff 
sues  out  a  ca.  sa.  the  court  will  set  it  aside  ; 
but  it  has  often  been  adjudged,  and  it  is  well 
settled,  that  the  party  is  not  responsible,  in 
trespass,  for  suing  out  the  ca.  sa.  for  that  the 
execution  was  voidable  only,  and  was  a  good 
justification  until  reversed.  I  think,  therefore, 
it  may  be  safely  concluded  that  this  was  not 
such  an  irregularity  as,  in  any  manner,  to- 
affect  the  sale. 

*The  other  ground,  that  Richard  W.[* 7 38 
Pelton  died  after  judgment  and  before  execu- 
tion, presents  a  question  very  different  in  its 
nature  and  consequences,  from  the  former. 
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This  I  will  briefly  consider.  The  question 
here  will  be,  whether  the  execution  was  not 
necessarily  void  at  the  time  it  issued,  inasmuch 
as  it  directs  the  sale  of  a  defendant's  property 
who  was  not  then  in  existence,  without  first 
calling  on  his  representatives,  to  whom  that 
property,  if  he  had  any,  must  have  passed  and 
who,  being  strangers  to  both  judgment  and 
execution,  had  no  day  in  court  to  show  that 
the  process  was  either  voidable  or  void. 

If  the  execution  had  been  against  the  goods 
and  chattels  only,  it  would  have  been  regular; 
for,  at  the  common  law,  the  charge  upon  the 
judgment  being  personal,  survived  ;  so  that 
where  there  are  two  or  more  defendants  in  a 
personal  action,  and  one  dies  after  judgment, 
execution  may  issue  against  the  survivor  with- 
out a  scire  facias.  The  execution,  however, 
must  be  taken  out  against  all  the  defendants; 
otherwise  it  will  not  be  warranted  by  the  judg- 
ment. (1  Ld.  Raym.,  244;  1  Salk.,  319;  STidd., 
1029.)  The  reason  given  is,  that  there  is  no 
alteration  of  the  record,  nor  any  new  party 
made  liable  to  the  execution. 

The  charge  upon  the  judgment  as  to  the  per- 
sonalty survived  against  Benjamin  Pelton;  the 
executor  of  Richard  was  not  liable  at  law.  If 
he  had  been,  then  a  scire  facias  had  been  requi- 
site, to  make  him  a  party  to  the  judgment. 
The  general  rule  is,  that  where  any  new  per- 
son is  to  be  better  or  worse  by  the  execution, 
there  must  be  scire  facias.  (Pennoir  v.  Brace, 
1  Salk.,  319.) 

In  this  case,  the  charge  was  on  the  realty, 
and  did  not  survive  ;  the  lands  of  both  defend- 
ants were  holden,  the  execution  issued  against 
both;  the  right  and  title  of  both  were  sold  and 
conveyed  by  the  sheriff  to  the  appellant.  For 
aught  that  appears  at  the  time  the  judgment 
was  rendered,  the  deceased  defendant  had 
equal  title  to  the  lot  with  the  survivor.  This 
execution,  then,  was  manifestly  irregular,  for 
we  have  seen  that  a  stranger  cannot  be  affected 
without  making  him  a  party. 
739*]  *A  scire  facias  ought  to  have  issued 
against  the  survivor  to  show  why  the  plaintiff 
should  not  have  execution  against  him  of  his 
goods  and  chattels,  and  of  his  lands  and  tene- 
ments ;  and  against  the  heirs  and  terre-tenants 
of  the  deceased,  to  show  why  the  plaintiff 
should  not  have  execution  of  the  deceased's 
lands  and  tenements,  without  mentioning  any 
goods.  (2  Tidd.,  1033;  2  Saund.,  72.) 

I  apprehend  the  reason  why  an  execution  is 
considered  voidable  merely,  when  issued  on  a 
judgment  where  no  change  of  parties  is  re- 
quired, and  that  an  execution  is  void,  when 
issued  to  charge  the  lands,  after  the  death  of 
the  defendant,  without  sdre  facias,  will  be  ap- 
parent on  this  further  consideration  ;  the  term 
"  voidable"  implies  that  there  is  a  party  who 
may  avoid.  When  issued  after  a  year  and  a 
day,  and  the  parties  not  changed,  the  defend- 
ant may  or  may  not,  at  his  election,  raise  the 
question  of  regularity.  The  law  permits  the 
plaintiff  to  issue  it,  and  considers  it  regular  at 
the  time  of  issuing,  subject  to  be  defeated  on 
the  application  of  the  defendant.  If  he  apply 
before  the  execution  executed,  the  sale  will  be 
arrested  and  all  proceedings  under  it  cease  ;  if 
he  lie  by  until  after  sale,  then,  on  the  princi- 
ple that  the  execution  is  erroneous  process, 
and  good  until  reversed,  he  cannot  recover  the 
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goods  sold  :  he  can  only  call  on  the  plaintiff 
for  the  money  recovered.  In  the  other  case 
the  act  of  issuing  the  execution  was  not  war- 
ranted by  law.  This  forms  the  substantial 
distinction  between  void  and  voidable  process. 
The  rule  is  correctly  laid  down  in  Ludding- 
tonv.  Peck,  2  Conn.,  702,  by  Gould,  «/.:  "the 
irregularity  must  be  in  the  process  itself,  or  in 
the  mode  of  issuing  it ;  it  cannot  be  irregular 
when  sued  out  according  to  the  established 
course  of  practice."  If  the  state  of  facts,  exist- 
ing at  the  time  the  process  issued,  be  such  as 
to  render  it  unlawful,  that  is  sufficient.  We 
are  not  to  understand  by  appearing  irregular 
on  the  face  of  the  process,  that  the  irregularity 
is  stated  in  the  writ.  It  frequently  appears  by 
reference  to  extrinsic  circumstances.  Thus,  a 
writ  tested  and  returnable  out  of  term  is  irreg- 
ular. When  and  where  the  terms  are  held  by 
law,  and  how  long  the  court  was  in  session,  is 
not  stated  in  *the  writ;  a  knowledge  of  P74O 
this  is  derived  from  other  sources,  and  yet  it 
may  be  truly  said  the  writ  is  bad  on  the  face 
of  it.  So  in  the  present  case,  on  reading  the 
writ  it  does  not  appear  that  Richard  W.  Pelton 
was  dead,  but  the  fact  was  so  ;  knowledge  of 
the  fact  was  derived  aliunde. 

The  execution  may  be  said  to  be  irregular 
and  void  ;  for  it  directs  to  levy  on  the  goods 
and  chattels  of  a  person  not  in  being,  and  for 
want  thereof  to  cause  the  amount  to  be  made 
of  his  lands,  which  may  have  been  held,  by 
persons  strangers  to  the  judgment,  and  igno- 
rant of  the  proceedings.  This  doctrine  is  fully 
recognized  in  Morton  v.  The  Terre-tenants  of 
Groghan,  20  Johns.,  106.  where  it  is  held  that 
a  judgment  creditor  who  proceeds  to  enforce 
his  lien  on  real  estate,  if  it  become  necessary  for 
that  purpose  to  revive  the  judgment,must  make 
all  the  terre-tenants  parties  to  the  scire  facias. 

Independent  of  adjudged  cases,  on  the  dis- 
tinction of  void  and  voidable  process,  it  seems 
to  me  that  to  sanction  such  a  proceeding  would 
be  an  invasion  of  one  of  the  great  principles 
upon  which  our  security  depends  under  a  gov- 
ernment of  laws ;  that  no  person  shall  be  put 
out  of  his  freehold  or  lose  his  goods  a~nd  chat- . 
tels,  unless  he  be  duly  brought  to  answer,  or  be 
forejudged  of  the  same  by  due  course  of  law. 
(1  R.  L.,  47.)  It  is  undoubtedly  in  support  of 
this  principle  that  the  cases  hold  a  decided  and 
unequivocal  language  ;  not  that  in  case  of  the 
death  of  a  defendant  after  judgment,  the 
plaintiff  may  or  must  issue  a  scire  facias,  but 
as  in  2  Saund..  6,  n.  1,  he  cannot  have  execu- 
tion against  the  defendant  without  a  scire  fa- 
cias. So  also  in  6  Bac.,  112  tit.  Scire  Facias,  it  is 
laid  down  that  one  who  is  no  party  to  the 
record  or  judgment  shall  have  no  writ  of  exe- 
cution, but  a  sci.  fa.,  for  the  alteration  of  the 
person  altereth  the  process. 

It  is  no  answer  to  say  that  one  of  the  defend- 
ants was  living,  who  might  avoid  the  execution, 
and  has,  in  fact,  procured  it  to  be  set  aside.  The 
objection  is,  that  the  law  forbade  the  issuing 
it  so  as  to  affect  the  representatives  of  the  de- 
ceased defendant.  The  survivor  did  not  rep- 
resent their  rights,  nor  could  he  by  any  act,  as 
co-defendant,  surrender  them.  Neither  can 
it  be  successfully  contended  that  this  execu- 
tion was  merely  voidable  as  to  Benjamin  Pel- 
ton  ;  because,  if  the  doctrine  I  *have  [*741 
advanced  be  correct,  it  follows  that  the  execu- 
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tion,  in  toto,  and  not  in  part,  is  void.  It  is  a 
settled  and  inflexible  rule  that  the  execution, 
us  issued,  must  be  warranted  by  the  judgment. 
<2  Tidd.,  1029.)  Now,  if  it  be  shown  that  this 
execution  was,  at  least,  void  as  it  respected 
Richard  W.  Pelton,  it  cannot  be  said  to  be  war- 
ranted by  the  judgment.  I  am  not  aware  of 
any  qualification  to  the  rule,  by  which  process 
confessedly  void  in  one  material  part,  can  be 
upheld  and  supported  as  valid  for  the  residue. 

If  this  judgment  had  been  against  Richard 
W.  Pelton  solely,  it  would  not,  I  think,  be 
urged  that  after  his  death  an  execution  could, 
by  authority  of  law,  issue  in  his  name,  unless 
it  be  tested  in  his  lifetime.  (2  Tidd.,  916  ;  7 
T.  R.,  20;  1  Bos.  &  P.,  571;  vide  1  Ves.,  195.) 
As  the  charge  upon  the  judgment  does  not  sur- 
vive as  to  the  realty,  it  cannot  alter  the  prin- 
ciple that  he  is  a  defendant  with  others. 

The  view  I  have  taken  is  also  supported  by 
the  Act  Concerning  Judgments  and  Execu- 
tions (Vol.  I.,  R.  L.,  504,  sec.  11),  which  gives 
a  remedy  to  a  purchaser  of  any  lands  or  tene- 
ments upon  any  execution,  who  shall  be  evicted 
on  account  of  any  irregularity  in  the  proceed- 
ings, or  want  of  title  in  the  person  against 
whom  such  execution  issued  ;  or  by  reason  of 
any  prior  incumbrance.  This  section  is  not  in 
affirmance  of  the  common  law,  but  gives  a 
remedy  which  did  not  exist  previously. 

In  8  Coke,  192  (Manning's  case),  before 
referred  to,  it  is  expressly  laid  down  as  one  of 
the  reasons  why  the  sale  of  a  term  sold  under 
&  fieri  facias  shall  not  be  avoided,  though  the 
judgment  be  afterwards  reversed,  that  the 
vendee  would  lose  his  term  and  money  also. 
If,  then,  the  purchaser  would  be  without 
remedy  at  the  common  law,  in  the  event  that 
the  sale  became  void  on  a  reversal  for  error,  it 
sec-ins  to  me  he  would  be  equally  so  where 
the  proceedings  are  set  aside  for  irregularity. 
The  Statute,  then,  came  in  aid  of  the  common 
law,  and  provided  a  remedy  not  existing  before. 
But  the  Statute  does  not  provide  for  cases 
where  judgment  is  reversed  for  error,  evident- 
ly because  the  purchaser  was  already  pro- 
tected. It  does  provide  for  the  case  where  the 
purchaser  shall  be  evicted,  on  account  of  any 
742*]  irregularity  in  the  *proceedings,  there- 
by adopting  the  distinction  I  have  endeavored 
to  establish,  and  recognizing  the  principle  that 
a  purchaser  will  be  affected  by  it,  that  he  may 
be  evicted  on  that  ground,  and  therefore  his 
money  ought  to  be  restored. 

I  have  shown  that  where  an  execution  is  set 
aside  for  irregularity,  without  further  explana- 
tion, the  term  implies  void,  not  voidable  proc- 
ess. When  the  same  term  is  made  use  of  in  the 
Statute,  and  that  Statute  is  remedial,  it  must 
be  understood  in  the  same  sense.  This  con- 
struction, which  I  consider  sound,  does  not 
reach  the  case  of  a  sale  under  voidable  process. 
The  reason  is  obvious.  The  purchaser  in  that 
case  could  not  be  disturbed  ;  the  common  law 
protected  him.  A  statute  provision  became 
unnecessary. 

On  the  whole,  I  feel  myself  bound  to  say, 
that  although  it  is  not  practicable  to  lay  down 
a  general  rule,  applicable  to  all  cases,  drawing 
the  partition  line  between  writs  void  and  void- 
able, it  seems  to  me  clear,  that  on  principle 
and  authority,  this  execution  was  void,  and  if 
so,  no  title  was  acquired  by  the  appellant.  To 
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decree  a  conveyance,  would  be  a  nugatory  act, 
and  consequently  the  respondent's  bill,  on  this 
ground,  ought  to  be  dismissed. 

But  admitting  I  am  not  correct  in  this  con- 
clusion, a  further  question  presents  itself, 
whether  the  articles  of  agreement  were  re- 
scinded by  the  consent  of  the  respondent.  Be- 
fore I  attempt  to  analyze  the  testimony,  it  will 
be  useful  to  inquire  how  far  the  answer  of  the 
appellant  is  to  be  considered  evidence. 

The  bill  calls  on  the  appellant  to  answer  the 
matters  alleged,  as  to  making  the  contract, 
how  it  was  disposed  of,  when,  where  and  how 
the  appellant  got  possession  of  the  agreement, 
and  under  what  pretenses. 

The  appellant  answers  that  the  respondent 
voluntarily  concluded  to  abandon  his  posses- 
sion of  the  premises  and  all  claim  or  title  there- 
to, stating  that  he  would  have  nothing  further 
to  do  with  it,  and  expressly  authorized  the 
appellant  to  make  any  arrangement  with  Phine- 
has  Bennet  and  Phinehas  Bennet,  Jr.,  the  ap- 
pellant thought  proper,  with  respect  to  the 
premises  ;  that  afterwards,  on  or  about  the  27th 
Dec.,  1816,  the  complainant  came  to  the  village 
of  Ithaca,  *and  by  consent  of  all  the  [*743 
parties,  the  articles  of  agreement  between  the 
defendant  and  the  Bennets  were  taken  up  and 
rescinded  ;  the  seals  being  torn  off  by  the 
express  consent  and  agreement,  and  in  the 
presence  of  the  complainant. 

This  part  of  the  answer  is  legal  and  com- 
petent evidence,  because  it  is  responsive  to  the 
bill,  and  within  the  discovery  sought.  There 
is  undoubtedly  some  apparent  contradiction 
in  the  English  authorities  on  this  point. 

In  Qilb.  L.  of  Ev. ,  45,  before  Lord  Cowper, 
the  bill  was  by  creditors  for  an  account,  and 
it  was  ruled  that  when  the  answer  was  put  in 
issue,  what  was  confessed  need  not  be  proved, 
but  the  defendant  must  make  out  by  proof, 
what  was  insisted  upon  bv  way  of  avoidance. 
But  in  1  Vern.,  136,  208,  it  was  decided  that  if 
a  man,  by  answer,  swear  that  what  he  received 
as  a  servant,  he  paid  over  to  his  master,  he  shall 
not  be  put  to  answer  again. 

Whatever  may  be  the  rule  in  the  English 
courts,  this  question  is  at  rest  with  us.  In 
Glasonv.  Mori-is.  10  Johns.,  542,  a  replication 
had  been  filed  to  the  answer,  and  witnesses 
examined.  The  material  inquiry  was,  whether 
the  answer  had  been  disproved.  Thompson, 
J. ,  in  his  opinion,  observes,  "  the  respondents 
having  thought  fit  to  make  the  appellant  a 
witness,  they  are  bound  by  what  he  disclose(s, 
unless  it  is  satisfactorily  disproved.  The  answer 
is  not  to  be  discredited,  or  any  presumption 
indulged  against  it  on  account  of  its  being  the 
answer  of  a  party  interested."  This  rule  ap- 
plies to  every  case  where  the  answer  is  within 
the  discovery  sought.  The  same  principle  is 
recognized  in  Field  v.  Holland,  6  Cr.,  24.  In 
the  bill,  the  complainant  called  on  the  defend- 
ant to  answer,  whether  certain  judgments  were 
discharged.  Having  answered  as  to  this  fact, 
which  was  material  for  the  defendant.  Chief 
Justice  Marshall  observes,  "the  plaintiffs  can- 
not now  be  allowed  to  say  that  this  answer  is 
no  testimony."  But  the  question  has  been 
decided  in  this  court,  in  1817,  in  the  case  of 
Ten  Eyck  v.  Hart.  How  far  the  answer  was 
evidence,  was  one  question  before  the  CJiancel- 
lor.  On  the  appeal,  it  was  argued  and  decided 
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here.  On  the  debit  side  of  the  defendant's 
account,  some  of  the  items  were  not  supported 
7-44:*]  *by  proof,  unless  the  answer  was  evi- 
dence. It  was  argued  that  it  was  evidence, 
because  it  was  responsive  to  the  bill.  The 
defendant  was  interrogated,  and  required  to 
set  forth  an  account  of  all  just  debts  owing  by 
the  intestate,  and  how  and  in  what  manner 
his  estate  had  been  applied  or  disposed  of.  By 
the  4th  section  of  the  decree  in  this  court,  it 
was,  among  other  things,  decided  that  the 
charges  contained  on  the  debit  side  of  the 
account  be  allowed,  unless  disproved  or  falsi- 
fied by  the  respondent.  A  division  of  the  court 
was  taken  on  this  section.  This  decision  is  in 
point,  as  to  the  case  under  consideration  ;  for 
the  answer  of  the  appellant  here  is  not  more 
than  a  fair  compliance  with  the  interrogatory 
in  the  bill. (a) 

745*]  *As  to  Phinehas  Bennet  and  Phine- 
has Bennet,  Jr.,  the  articles  were  undoubtedly 
•canceled  ;  for  on  the  same  day  they  enter  into 
a  new  agreement  with  the  appellant.  The  evi- 
dence relied  on  to  disprove  the  answer  is  by 
showing  that  the  respondent  was  not  at  Ithaca 
746*]  on  that  day,  nor  had  been  *for  a  con- 
siderable time  previously.  The  appellant 
states  that  previous  to  Dec.  27,  1816,  the  re- 
spondent abandoned  all  claim  or  title.  This 
is  the  material  allegation,  which  is  not  dis- 
proved, unless  by  proving  that  the  respondent 
was  not  in  Ithaca  on  the  27th,  the  appellant  is 
747  *]considered  *as  s  wearing  designedly  false 
when  he  asserts  the  respondent  came  on  that 
day. 

It  will  be  kept  in  mind  that  the  appellant 
swears  positively  respectiqg  a  transaction  that 

(a)  The  decision  of  this  case,  in  the  court  below, 
is  reported  (1  Johns.  Ch.,  62),  and  was  afterwards 
reversed  in  the  Court  of  Errors,  upon  the  point 
taken  and  discussed  by  the  Chancellor,  at  p.  87  to  94, 
and  p.  91  to  93,  note  a.  The  decision  by  the  Court  of 
Errors  was  not  reported ;  but  the  following-  extract 
from  Mr.  Emmet's  argument,  who  was  of  counsel 
for  the  appellants,  will  show  the  limitations  within 
which  the  doctrine  was  contended  for  on  that  occa- 
sion. Notes  of  this  argument  were  preserved,  and 
furnished  to  me  by  a  gentleman  of  the  bar,  who 
was  present  at  the  hearing. 

"A  preliminary  question  is  made,  as  to  ttie  force 
of  the  answer.  We  contend  that  where  it  is  a  di- 
rect and  proper  reply  to  the  interrogatories  of  the 
bill,  it  is,  primafac.ie,  evidence  for  the  defendant,  if 
in  his  favor;  and  our  adversaries  contend  that, 
where  the  answer  affirms  a  matter  in  avoidance, 
the  defendant  must  prove  his  affirmation.  So  far 
as  the  two  positions  are  not  in  collision,  we  admit 
the  truth  of  theirs,  and  it  would  be  universally  true 
if  qualified  by  ours :  that  the  defendant  must  prove 
his  affirmation,  unless  it  be  a  direct  and  proper 
reply  to  an  interrogation  of  the  complainant.  When 
that  is  the  case,  the  moral  rule  of  evidence  does 
not  apply.  The  complainant  could  not  have  been 
compelled  to  assume  the  proof  of  the  negative,  but 
he  has  voluntarily  undertaken  to  do  so.  He  has,  of 
choice,  assumed  the  .onus.  In  order  to  prove  the 
negative,  he  has  voluntarily  appealed,  for  evidence, 
to  the  defendant's  oath,  and  having  done  so,  he 
must  let  the  evidence  which  he  has  thus  elicited  be 
taken  into  consideration,  in  the  general  mass  of 
testimony.  This  demand,  on  our  side,  is  supposed 
to  arise  from  confounding  the  course  of  the  Court 
of  Chancery,  and  from  not  adverting  to  the  differ- 
«uce  between  pleadings  and  evidence.  Whether  that 
distinction  be  properly  applied  by  Mr.  Evans  to  the 
observations  of  Peake  (vide  2  Evans  Poth.,  156-8, 
considered  in 2, Johns.  Ch.,  90, 91),  will  be  presently 
seen.  But,  for  the  present,  let  us  examine  whether 
an  answer  is  to  be  considered,  in  chancery,  in  all  its 
parts,  as  mere  pleading.  It  is  perfectly  settled  that 
when  it  explicitly  denies  any  matter  necessary  to 
the  complainant's  equity,  no  decree  can  be  had 
against  the  denial,  unless  on  the  oaths  of  two  wit- 
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must  have  been  familiar  to  him,  and  so  im- 
portant as  not  readily  to  be  forgotten.  Indeed, 
in  the  judgment  of  charity,  I  perceive  no  room 
to  escape  the  imputation  of  false  -swearing,  if 
his  answer  in  this  respect  is  not  substantially 
true.  . 

His  Honor,  the  C fiancellor,  observes,  "there 
are  tive  witnesses  on  the  part  of  the  plaintiff, 
who  declare  positively  that  the  plaintiff  was 
not  in  Ithaca  between  Dec.  1,  Isl6,  and  Jan. 
So.  1817,  and  that  the  proof  utterly  destmys 
the  credit  of  the  answer."  After  a  very  atten- 
tive perusal  of  the  case,  I  have  not  been  able 
to  arrive  at  the  same  conclusion.  It  may  be 
somewhat  tedious  to  examine  critically  the 
testimony  of  each  witness.  My  apology  must 
be,  that  we  are  called  on  to  decide  a  question  of 
fact,  and  the  occasion  renders  it  indispensable. 

The  first  witness,  Phinehas  Bennet,  says  he 
is  confident  the  complainant  was  not  in  Ithaca 
between  Dec.  1,  1816,  and  Jan.  25,  1817.  The 
witness  resided  on  the  Fall  Creek  property, 
near  Ithaca,  and  the  complainant  at  Chenango, 
a  distance  of  forty  or  fifty  miles.  It  will  not 
be  pretended  that  the  witness  meant  to  express 
anything  more  *than  his  belief.  He  [*748 
had  no  actual  knowledge  of  the  fact.  The 
reasons  for  this  belief  are  given  :  1.  Because 
the  complainant  removed  from  his  residence 
in  Ithaca  to  the  town  of  Chenango,  about  Oct. 
31,  1816.  2.  Because  the  witness  did,  during 
this  period,  urge  the  complainant  by  letter  to 
come  to  Ithaca,  but  that  he  did  not  arrive  be- 
fore Feb.  1,  1817.  3.  Because  the  witness  be- 
lieves that  if  the  complainant  had  been  in  Ith- 
aca, he,  the  witness,  could  not  have  failed  of 
becoming  acquainted  with  the  fact. 

nesses,  or  of  one  confirmed  by  strong  circum- 
stances. Is  that  privilege  the  mere  fruit  of  plead- 
ing, or  what  a  defendant  would  have  if  he  pleaded 
the  general  issue,  or  traversed  any  particular  aver- 
ment in  a  plaintiff's  declaration?  Why  has  the 
defendant  that  privilege  in  chancery  ?  Because  his 
answer,  when  responsive  to  the  bill,  is  a  piece  of 
evidence  even  in  his  favor,  and  a  decree  shall  not  be 
had  against  him,  unless  the  complainant  make  out 
his  case  by  a  preponderance  of  evidence.  It  is  not 
true  that  either  a  bill  or  answer  are,  of  necessity, 
mere  pleadings.  A  bill  is  certainly,  in  part,  a  plead- 
ing ;  and  it  is,  or  at  the  election  of  the  pleader  may 
be,  an  examination  of  a  witness  by  interrogatories. 
The  answer  is  a  mere  pleading,  so  far  as  it  sets  up 
new  and  distinct  matter  of  avoidance  to  defeat  the 
plaintiff's  equity.  It  is  pleading  coupled  with  evi- 
dence, when  it  denies  the  complainant's  statement, 
on  which  his  equity  is  founded.  It  is  mere  evidence 
in  every  other  respect.  The  complainant,  in  the 
formation  of  his  bill,  has  his  election  to  make  as 
much  or  as  little  use  of  the  defendant,  as  a  witness, 
as  he  pleases,  except  that  by  the  course  of  the  court 
he  must  receive  the  direct  denial  of  his  allegations 
by  the  defendant,  as  evidence  as  well  as  pleading. 
Nor  is  there  any  hardship  in  this.  If  he  has  suffi- 
cient and  convincing  proof,  he  may  overcome  the 
defendant's  evidence  in  his  own  behalf.  If  he  has  not, 
no  court  can  give  him  relief.  But  whatever  may 
be  thought  of  this  part  of  the  rule,  its  existence  is 
incontrovertible.  There  is,  however,  more  justice 
in  giving  to  the  defendant  the  benefit  of  those  parts 
of  the  answer  which  are  mere  evidence,  because  the 
extent  to  which  they  can  go  must  entirely  depend 
on  the  complainant's  election.  Such  responsive 
affirmations,  on  the  part  of  the  defendant,  can  only 
arise  out  of  the  charging  part  of  the  bill,  which  sets 
forth  what  are  supposed  to  be  the  defendant's  pre- 
tenses, or  from  the  breadth  of  the  interrogatories. 
Neither  of  these  are  necessary  parts  of  a  bill.  For- 
merly the  bill  contained  very  little  more  than  the 
stating  part,  with  a  simple  prayer  that  the  defend- 
ant might  answer  the  matters  contained  in  it,  and 
then  came  the  prayer  for  relief.  2  Madd.  Ch.,  136-7 . 
I  It  is  manifest  that,  in  a  bill  thus  framed,  a  com- 
i  plainant  can  encounter  no  difficulty  from  the 
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This  testimony  is  altogether  inconclusive 
and  unsatisfactory.  It  raises  no  more  than  a 
slight  presumption,  which  the  law  cannot  re- 
gard. It  cannot  rank  so  high  as  mere  negative 
testimony.  The  life,  liberty  or  property  of  no 
man  in  the  community  would  be  safe  if  a  wit- 
ness swearing  positively  to  a  fact  could  be  dis- 
credited in  this  manner.  To  show  how  little 
reliance  can  be  placed  on  the  accuracy  of  this 
witness  in  detailing  facts,  I  refer  to  his  an- 
swer to  the  defendant's  tenth  interrogatory, 
where  he  says  the  letter  he  wrote  to  the  com- 
plainant, urging  him  to  come  to  Ithaca,  was 
written  about  the  last  of  Jan.,  1817;  and  yet 
we  find  in  answer  to  the  complainant's  eighth 
interrogatory,  the  writing  of  this  very  letter, 
and  the  complainant  not  arriving  in  conse- 
quence of  it,  before  Feb.  1,  assigned  as  the 
ground  of  his  belief  why  the  complainant  was 
not  at  Ithaca  previous  to  Jan.  25.  In  other 
words,  the  complainant  could  not  have  been 
at  Ithaca  Dec.  27,  because  the  witness,  a 
month  afterwards,  urged  him  by  letter  to 
come.  However  this  may  strike  other  minds, 
I  cannot  consider  it  entitled  to  any  weight,  or 
proving  any  fact  that  discredits  the  answer. 

The  testimony  of  Phinehas  Bennet,  Jr.,  is 
of  the  same  character  as  the  last.  He  testifies 
truly  to  what  he  knows,  but  the  fact  within 
his  knowledge  is  of  little  consequence.  He  is 
confident  the  complainant  was  not  in  Ithaca 
between  Nov.  and  Feb.  Why  ?  Because  the 
complainant  made  his  home  at  the  house  of 
the  witness'  father,  whenever  he  came  to  that 
neighborhood  ;  and  if  he  had  been  in  Ithaca 
during  that  period,  the  witness  would  have 
known  the  fact.  This  is  the  substance  of  his 
749*j  answer  *to  the  defendant's  cross-inter- 
rogatory. He  does  not  recollect  or  know  that 

defendant's  oath,  but  a  denial  of  his  equity.  The 
other  parts  are  voluntary,  and  only  calculated  to 
elicit  evidence.  They  are,  therefore,  often  danger- 
ous, and  perhaps  imprudently  used.  As  to  the  pre- 
tenses, or  charging  part,  it  is  mentioned  that  Lord 
Kenyon  never  inserted  this  part  in  any  of  the  bills 
which  he  drew  when  at  the  bar.  Partridge  v.  Hay- 
craft,  11  Ves.,  574-5  ;  2  Madd.  Ch.,  137.  The  interrog- 
atories, which  are  merely  calculated  to  get  the  de- 
fendant's evidence,  may  undoubtedly  be  restricted 
by  the  pleader's  prudence.  Where  the  complain- 
ant has  such  entire  control,  as  to  the  extent  of  the 
defendant's  answer,  with  what  truth  can  it  be  said, 
that  to  allow  his  answer,  where  it  states  an  affirma- 
tive fact,  precisely  in  reply  to  the  complainant's  bill, 
to  be  prima  facie,  evidence,  'would  render  it  abso- 
lutely dangerous  to  employ  the  .jurisdiction  of  the 
Court  of  Chancery,  inasmuch  as  it  would  enable  a 
defendant  to  defeat  the  complainant's  just  de- 
mands, by  the  testimony  of  his  own  oath,  setting  up 
a  discharge  or  matter  of  avoidance?'  Words  of 
the  Chancellor,  in  this  cause,  2  Johns.  Ch.,  90. 

The  cases  put  by  the  opposite  counsel  are  only 
fancied  dangers,  or  such  are  necessarily  incident  to 
the  course  of  evidence.  They  suppose  the  com- 
plainant without  any  evidence  to  support  his  case  at 
law ;  and  then  complain  of  the  monstrousness  of 
letting  the  defendant  swear  away  the  complainant's 
just  rights.  What  remedy  is  there  for  this,  where 
not  a  step  can  be  taken  without  the  defendant's 
oath  ?  The  same  objection  may  be  made  against  all 
testimony  on  oath,  which  certainly  opens  a  door  to 
perjury.  But  in  the  cases  stated  by  the  opposite 
counsel  the  utmost  their  rule  would  do  would  be  to 
make  an  unconscientious  defendant  shift  the  bear- 
ing of  his  false  path,  and  deny  the  receipt  of  the 
goods  or  money  instead  of  averring  payment.  The 
privilege  of  denying  equally  holds  out  an  induce- 
ment to  perjury.  In  those  cases,  it  is  the  choice  or 
ignorance  of  the  complainant's  pleader  only  that  can 
afford  the  defendant  such  an  opportunity.  If  he 
does  not  choose  to  appeal  to  the  defendant's  oath, 
he  may  shape  his  bill  for  effectual  relief,  without 
enabling  him  to  make  any  affirmative  averment, 
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the  complainant  was  in  Ithaca.  I  should  con- 
sider it  a  waste  of  time  in  attempting  to  show 
the  irrelevancy. 

Charles  Sprague  says  he  is  confident  the 
complainant  was  not  in  Ithaca,  but  was  living 
in  the  family  of  the  witness  at  Chenango.  He 
is  induced  so  to  believe  because  he  assisted  in 
removing  the  complainant  three  weeks  before 
the  birtlrof  his  child,  which  was  Dec.  5,  1816, 
and  afterwards  set  out  for  Ithaca  in  company 
with  the  complainant  Jan.  31,  1817 ;  that 
he  does  not  recollect  or  believe  that  he  was 
absent  from  the  County  of  Broome  at  any 
time  after  he  came  to  reside  in  the  witness' 
family,  until  Jan.  31.  The  first  suggestion 
that  occurs  to  me  is,  that  this  witness  is 
speaking  of  occurrences  that  took  place  be- 
tween three- and  four  years  previous  to  his  ex- 
amination. There  does  not  appear  to  be  any 
reason  given  for  the  witness'  belief  that  the 
complainant  was  not  at  any  time  within  the 
space  of  two  months  absent  from  the  County  of 
Broome,  excepting  that  he  resided  in  the  family 
of  the  witness.  It  would  be  going  very  far  to 
say  that  anything  like  certainty  could  be  in- 
ferred from  belief  founded  on  this  fact.  I 
admit  it  may  probably  be  correct,  but  nothing 
more. 

The  fallibility  of  memory  alone,  in  relation 
to  past  transactions,  in  which  a  witness  has  no 
interest  or  concern,  and  where  there  is  no  cir- 
cumstance to  make  a  strong  impression,  abun- 
dantly proves  what  little  reliance  can  be  placed 
on  the  recollection  of  particular  dates.  I  ap- 
prehend the  case  becomes  materially  weakened 
when  a  witness  undertakes  to  extend  his  be- 
lief to  so  considerable  a  period  as  the  present. 
It  will  not,  I  presume,  be  seriously  urged  that 
because  the  complainant  removed  from  Ithaca 

which  would  be  evidence.  But  he  must  always 
take  the  risk  of  denials.  He  may  state  his  case,  and 
pray  that  the  defendant  be  decreed  to  come  to  a 
fair  account  with  him;  and  then  everything  will  be 
transacted  bv  charge  and  discharge,  and  proofs  be- 
fore the  master.  A  doctrine  contrary  to  what  we 
contend  for  would  stretch  the  defendant's  con- 
science on  a  moral  rack,  and  receive  nothing  for 
proof  but  confessions  of  guilt. 

The  limitation  that  the  defendant  can  only  dis- 
charge himself  by  oath,  of  sums  under  forty  shil- 
lings is  urged  against  us,  as  being  an  exception 
which  proves  the  complainant's  rule.  But  that  is  a 
defendant's  privilege,  which  he  may  insist  upon  in 
support  of  a  new  matter  of  avoidance  set  up  by 
himself,  without  being  responsive  to  the  complain- 
ant's bill.  So,  also,  is  the  rule  as  to  menial  servants. 
Potts  v.  Potts,  1  Vern.,  208.  There  the  answer  is 
available  and  conclusive,  though  not  responsive  to 
the  bill ;  and  neither  are  exceptions  which  prove 
the  complainant's  rule. 

The  cases  cited  by  the  Chancellor,  and  the  contro- 
versy alluded  to  between  Peake  and  Evans  (see  2 
Johns.  Ch.,  90,  91),  are  all  beside  this  question,  and 
treat  on  an  entirely  different  position.  They  allude 
to  a  rule  contended  for  in  analogy  to  courts  of  law 
(where  it  is  certainly  established),  that  the  answer 
being  an  entire  instrument,  if  the  plaintiff  read  any 
part  of  it  in  evidence,  his  doing  so  will  entitle  the 
defendant  to  read  the  whole,  and  that  without  any 
regard  to  the  point  whether  the  matters  read  are.  or 
are  not  responsive  to  the  bill.  The  propriety  of  this  is 
manifestly  the  subject  of  discussion  between  Peake 
and  Evans.  The  distinction  between  the  two  courts 
is  too  firmly  settled  to  be  disputed,  though  many 
may  question  its  propriety ;  but  the  proposition  is 
entirely  different  from  ours." 

Here  the  counsel  examined  the  authorities  cited 
by  the  Chancellor.  2  Johns.  Ch.,  87  to  91,  in  note  a  at 
the  last  page.  And  in  addition  to  those  cited  by  Mr. 
Justice  Woodworth,  in  the  principal  case,  he  cited 
Maupin  v.  Whiting,  1  Call,  224-226,  and  Snellgrove  v. 
Baily.  3  Atk.,  214. 
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in  Nov.,  and  went  in  company  with  the  wit- 
ness to  that  place  Jan.  31;  that,  therefore,  he 
could  not  have  been  in  Ithaca  at  some  inter- 
mediate time,  without  the  knowledge  of  the 
witness.  It  would  require  a  mass  of  testimony 
of  this  description  to  overbalance  a  fact  proved 
affirmatively  by  one  credible  witness,  and 
75O*]  *with  respect  to  which  there  could  not 
well  be  unintentional  mistake. 

Where  there  is  a  seeming  conflict  of  evi- 
dence, it  is  the  duty  of  the  court  to  scrutinize 
it  strictly,  to  ascertain  whether  it  is  susceptible 
of  explanation,  or  incapable  of  being  recon- 
ciled. When  the  testimony  is  intrinsically  of 
a  negative  character,  it  does  not  necessarily 
destroy  what  is  testified  affirmatively.  The 
question  always  is,  whether  one  fact  is  wholly 
inconsistent  with  the  other;  and  if  not,  it  may 
well  be  considered  that  each  witness  had 
spoken  truly.  Had  the  witness  in  the  present 
case  given  some  more  satisfactory  reasons  for 
the  confident  opinion  and  belief  he  has  ex- 
pressed, it  would,  at  least,  have  been  advisable 
to  have  gone  a  step  farther  than  the  single 
fact  that  the  complainant  resided  in  the  wit- 
ness' family.  The  correctness  of  the  witness' 
opinion  would  have  been  more  apparent.had  he 
proved  that  he  also  had  been  continually  at  his 
own  residence,  during  the  period  inquired  of, 
and  therefore  possessed  the  means  of  knowing 
that  the  appellant  had  not  been  absent  from  his 
house  a  sufficient  time,  between  Nov.,  1812, 
and  Jan.  27,  1817,  to  admit  of  his  going  and 
returning  from  Ithaca  to  Chenango. 

The  next  witness  is  Pitts  Brown,  who  gives 
his  opinion  that  the  complainant  was  not  at 
Ithaca.  He  is  induced  so  to  believe,  because 
Jan.  23  he  transacted  business  at  Chenango 
with  the  complainant,  who  afterwards  arrived 
at  Ithaca  on  the  25th  of  the  same  month.  All 
this  I  have  no  doubt  is  true ;  but  how  it  is 
opposed  to,  or  discredits  anything  assert- 
ed by  the  appellant,  I  have  not  been  able  to 
discover. 

Silas  C.  Bennet,  a  son  of  the  complainant, 
aged  19  years,  speaks  positively,  that  the  com- 
plainant was  not  at  Ithaca  in  Dec.,  1816;  that 
the  witness  resided  with  the  complainant,  and 
that  neither  the  witness  nor  the  complainant 
was  absent  from  the  town  of  Chenango.  This 
testimony  is  positive  and  contradicts  the  an- 
swer. It  cannot,  however,  escape  observation 
that  the  witness  is  speaking  of  a  fact  of  such 
a  nature,  that  mistakes  may  easily  exist  and  be 
accounted  for  in  a  manner  consistent  with  the 
751*]  utmost  good  faith.  *No  circumstance 
is  stated  from  which  we  can  infer  he  noticed 
the  time  his  father  remained  at  home,  or  why 
this  fact,  seemingly  unimportant  at  the  time, 
was  impressed  on  his  memory.  If  there  were 
none,  is  there  not  just  cause  to  suspect  mis- 
take? Is  not  the  frailty  of  memory  such  as  to 
transient  events  long  since  past,  that  the  most 
positive  evidence  as  to  dates  ought  to  be  con- 
sidered as  liable  to  some  uncertainty?  Those 
who  have  attended  to  the  subject  in  our  courts 
of  justice  would,  I  think,  answer  this  question 
in  the  affirmative. 

His  Honor,  the  Chancellor,  places  great 
stress  upon  the  testimony  of  Charles  Bkigham, 
as  positive,  direct  and  authentic,  that  the 
original  articles  were  procured  and  retained 
and  canceled  by  the  appellant,  fraudulently, 
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and  that  the  respondent  never  consented  to 
surrender  them. 

I  will  subsequently  examine  the  charge  of 
fraudulently  canceling.  I  am  now  consider- 
ing the  evidence  on  the  question  whether  the 
respondent  consented  to  rescind  the  articles; 
and  so  far  from  saying  anything  on  that  point. 
Bingham  does  not  profess  to  have  any  knowl- 
edge. He  says  he  never  was  authorized,  by 
the  complainant,  to  give  up  the  paper  to  be 
canceled;  nor  does  he  know  whether  the  same- 
was  given  up  by  the  complainant,  to  the  de- 
fendant, for  that  purpose,  or  by  any  other 
person  acting  under  his  authority.  The  an- 
swer to  all  this  is,  that  the  appellant  has  no- 
where asserted  that  the  respondent  authorized 
the  witness  to  give  up  the  paper  to  be  can- 
celed. He  states,  as  a  fact,  that  the  articles 
were  rescinded  by  the  consent  of  the  appellant. 
Before  the  testimony  of  Bingham  can  be  enti- 
tled to  the  character  ascribed  to  it,  it  will  be 
necessary  to  show  that  the  complainant  could 
not  personally,  by  agreement  with  the  appel- 
lant, as  effectually  rescind  his  contract,  as  if 
done  through  the  medium  of  Bingham,  the 
witness.  He  states  one  other  fact:  he  did  not 
see  the  complainant  in  Ithaca  during  the 
period  mentioned. 

I  have  thus  carefully  examined  the  com- 
plainant's proof.  The  result  is,  that  Silas  C. 
Bennet  and  Charles  Sprague  contradict  the 
answer;  but  neither  the  testimony  of  the 
two  Bennets,  of  Pitts  Brown,  nor  of  Uingham, 
impeach  it,  as  to  *the  question  whether  [*752 
the  complainant  was  in  Ithaca  at  the  time  al- 
leged. 

The  answer  is  supported  by  the  testimony 
of  Emery  Brown,  that  he  saw  the  complainant 
in  Ithaca  on  or  about  Dec.  25,  1816;  and  of 
John  H.  Avery,  who  says  that,  in  the  fall  of 

1816,  he  was  applied  to  by  the  appellant  to  as- 
sist him  in  raising  specie;  that  soon  afterwards 
he  met  the  appellant  and  Phinehas  Bennet  in 
Ithaca,  and  at  that  time,  or  some  period  pre- 
vious to  the  mortgage  sale,  which  was  Jan.  11, 

1817,  he  was  informed  by  a  person  whom  he 
then  supposed,  and  now  believes,  was  the  com- 
plainant, that  he  had  abandoned  and  removed 
from  the  property,  and,  from  his  inability  to 
pay,  had  given  up  the  property  to  his  brother, 
Phinehas  Bennet,  and  the  appellant. 

The  answer,  then,  is  supported  by  two  wit- 
nesses, and  not  assailed,  successfully,  in  a 
great  number.  Consequently  the  fact  is 
proved  by  legal  and  competent  testimony,  that 
the  respondent  abandoned  and  rescinded  the 
agreement. 

It  may  further  be  observed  that  the  fact  of 
canceling,  alleged  in  the  answer,  is  in  perfect 
accordance  with  the  declarations  of  the  re- 
spondent, made  at  different  times,  and  removes 
everything  like  suspicion  that  this  defense  is 
fabricated  for  the  purpose  of  fraudulently  re- 
sisting a  just  claim.  To  John  H.  Avery,  the 
respondent  declared  he  had  given  up  the  prop- 
erty to  his  brother  and  the  appellant;  to  Abner 
H.  Howland  he  declared,  shortly  before  his 
removal  to  Chenango,  that  he  was  determined 
to  abandon  the  Fall  Creek  property,  and  would 
have  nothing  further  to  do  with  it.  He  did  re- 
move, and  remained  silent  a  long  time  thereafter 
until  title  was  procured  under  Pelton's  mort- 
gage, until  extensive  improvements  had  been 
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made,  computed  at  not  less  than  $5,000,  and 
until  bona  fide  sales  had  been  made  to  different 
purchasers.  These  facts  speak  language  not 
to  be  mistaken.  It  cannot  be  matter  of  sur- 
prise, that  after  this  the  parties  should  have 
canceled  the  agreement.  It  would  have  dis- 
covered in  the  appellant  great  inattention  to 
his  interest,  had  it  not  been  done.  To  decree 
a  specific  performance  against  such  facts, 
would  be  opposed  to  the  principles  of  equity, 
and  sanction  positive  injustice. 
753*]  *With  respect  to  the  manner  in 
which  the  appellant  obtained  the  papers  from 
Bingham,  I  do  not  perceive  how  that  can 
affect  the  decision  of  this  cause;  because  the 
respondent  having  a  copy  of  his  contract,  ad- 
mitted to  be  correct,  is  entitled  to  the  full 
benefit  of  it,  equally  as  if  the  original  had  re- 
mained in  Bingham's  hands.  The  subsequent 
arrangements  with  two  of  the  Bennets  did  not 
impair  the  respondent's  rights. 

Bingham  testifies  that  the  appellant  called 
on  him  in  Nov.  or  Dec.,  1816,  for  the  purpose 
of  obtaining  copies;  that  the  papers  were  de- 
livered to  the  appellant,  and  afterwards  re- 
turned as  he  supposed;  that  afterwards,  in 
1817,  the  appellant  and  Phinehas  Bennet  called 
for  the  papers;  and  he  delivered  them  as  he 
then  thought. 

Phinehas  Bennet  testifies  that  he  went  with 
the  appellant  to  Bingham's  office,  the  last  of 
Dec.,  1816,  or  the  beginning  of  Jan.  1817,  to 
procure  the  papers  ;  that  Bingham  delivered  a 
bundle  to  the  appellant,  but  on  examining,  it 
was  discovered  that  none  of  them  were  signed 
or  sealed  :  upon  which,  the  appellant  made 
further  search  for  the  quitclaim  or  release, 
but  whether  the  same  was  then  discovered  or 
obtained,  he  does  not  know  ;  but  that  July  29, 
1820,  the  appellant  exhibited  a  paper,  which, 
from  the  appearance  of  the  seals  and  signa- 
tures, he  recognized  as  the  original  agreement. 

Bingham  says  that  July  31,  1820,  the  appel- 
lant showed  him  the  original  agreement ;  that 
the  seals  had  evidently  been  torn  off,  but  not 
the  signatures.  From  this  rather  obscure 
statement  it  does  not  clearly  appear  whether 
the  appellant  took  with  him  the  original 
agreement  when  he  called  alone,  or  whether  it 
was  afterwards  taken  when  he  called  with 
Phinehas  Bennet.  I  think  it  is  to  be  inferred 
that  the  appellant  must  have  taken  the 
original  when  he  first  called  on  Bingham, 
which  was  probably  early  in  Jan.  1817,  and 
before  the  mortgage  sale  ;  because  it  was  not 
found  when  the  appellant  called  with  Bennet. 
He  testified,  that  on  examination,  none  of  the 
papers  had  the  appearance  of  originals.  He 
went  'away  under  the  impression  that  none 
had  been  found  in  consequence  of  the  search. 
754*]  *If  this  be  so,  it  places  the  conduct  of 
the  appellant  in  a  censurable  point  of  light  with 
respect  to  Bingham,  the  depositary,  the  per- 
mission being  to  take  a  copy,  and  return  the 
original.  It  was  also  trifling  with  Bennet  to 
go  in  search  of  a  paper,  already  in  his  pos- 
session. Had  any  fraud  been  attempted  in 
consequence  of  this  seemingly  improper  con- 
duct, I  should  concur  with  His  Honor,  the 
Chancelliyr,  in  turning  every  presumption,  and 
every  unexplained  circumstance  against  him. 
But  it  may  be  inquired,  what  could  have  been 
tho  inducement  for  so  disingenuous  a  course  ? 
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It  will  be  recollected,  that  at  the  time  the  ap- 
pellant first  called,  if  the  view  I  have  taken  of 
this  cause  be  correct,  he  was  entitled  not  only 
to  the  possession  of  the  paper,  but  also  to 
cancel  it,  so  far  as  the  respondent  was  con- 
cerned. He  had  previously  rescinded  the 
contract.  When  Phinehas  Bennet  called  with 
the  appellant,  it  was  after  the  new  agreement 
of  Dec.  27,  1816,  was  made  between  the  ap- 
pellant and  the  two  Bennets,  by  which  the 
former  contract  was  virtually  rescinded,  so  far 
as  they  were  concerned,  provided  the  appel- 
lant bid  off  the  Fall  Creek  property  on  Wells' 
mortgap-e.  This  was  done  Jan.  11,  1817,  and 
thereby  the  condition  became  absolute  All 
this  took  place  before  the  search  spoken  of  by 
Bennet ;  for  Bingham  swears  it  was  in  the 
year  1817  when  they  called  on  him,  leaving 
scarce  a  doubt  that  it  was  after  the  sale  of  the 
mortgaged  premises.  Here,  then,  there  was 
no  necessity  of  resorting  to  artifice,  or  motive 
for  concealing  the  first  agreement.  That  there 
may  be  some  misapprehension,  on  this  imma- 
terial point,  I  think  highly  probable,  but  deem 
it  unnecessary  to  pursue  the  inquiry  farther. 

If  the  respondent  could  surmount  the  pre- 
ceding difficulties,  which  lie  in  the  way  of  his 
recovery,  the  decree  ought  to  be  modified  in 
one  particular  only.  It  will  be  seen  that  the 
judgment  of  David  Lamberson  against  Ben- 
jamin Pelton  was  docketed  Dec.  8,  1807,  prior 
in  point  of  time  to  the  judgment  of  Walter 
Wood,  or  the  mortgage  of  Wells.  The  Chan- 
cellor directs  the  master  to  report  the  value  of 
the  undivided  fourth  part  Dec.  1,  1816,  ex- 
*clusive  of  subsequent  improvements,  [*755 
without  making  any  deduction  on  account  of 
this  incumbrance.  I  think  the  equal  fourth 
part  of  that  judgment,  with  interest  and  costs, 
ought  to  be  deducted  from  the  amount  of  the 
master's  report,  and  secured  in  such  manner 
as  the  Chancellor  may  direct,  to  be  applied  in 
discharge  of  one  fourth  of  the  amount,  finally 
ascertained  to  be  due  on  the  judgment.  The 
respondent  is  not  entitled  to  relief,  unless  the 
appellant's  purchase,  under  the  execution, 
vested  a  valid  title.  He  appears  to  be  in  no 
way  connected  with  the  subsequent  measures 
to  obtain  a  title  under  the  mortgage,  and  de- 
clined making  any  advances  to  discharge  it. 
This  step  must  be  considered  as  the  prudential 
act  of  the  appellant  to  strengthen  a  title,  con- 
sidered by  him  questionable.  If  it  turns  out 
that  no  such  expedient  was  necessary,  but 
that  the  title  was  perfect  without  it,  the 
respondent  is  not  liable  to  contribute  to  the 
loss.  On  this  principle,  it  seems  to  me  the 
question  of  laches  does  not  arise.  The  re- 
spondent will  receive  no  more  than  the  value 
at  the  time  his  deed  was  to  be  given.  He  does 
not  avail  himself  of  subsequent  improvements. 
His  omission  to  assert  his  right  for  several 
years,  could  have  no  influence  on  the  appel- 
lant. 

But  it  has  been  contended  that  if  the  re- 
spondent is  entitled  to  relief,  an  issue  ought  to 
have  been  awarded  to  ascertain  the  amount  of 
damages.  It  seems  to  be  well  settled  that  the 
Court  of  Chancery  will  not,  except  under 
very  particular  circumstances,  if  the  party  be 
not  entitled  to  a  specific  performance,  direct 
an  issue  of  quantum  damnificalus,  or  a  refer- 
ence to  a  master  to  ascertain  the  damages.  If 
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a  party  elect  that  remedy,  he  must  resort  to 
law  ;  but  where  the  defendant  has  put  it  out 
of  his  power  to  perform  the  contract,  the  bill 
will  be  retained,  and  it  will  be  referred  to  a 
master  to  assess  the  damages.  This  was  de- 
cided in  Denton  v.  Stuart,  before  Lord  Kenyon, 
Master  of  the  Rolls,  sitting  for  the  Chancellor. 
(1  Fonb.,  38,  n.  y,  and  165,  n.  b.)  The  general 
rule  is  otherwise.  Mr.  Fonblanque  observes  : 
"  I  am  aware  of  no  other  case,  in  which  such 
an  order  has  been  made,  the  usual  decree 
bcinir  either  a  specific  performance,  or  an 
756*]  issue  of  quantum  damnificfitus."  *Lord 
Eldon,  in  speaking  of  the  case  of  Denton  v. 
Stuart,  says,  "  that  case,  if  not  supported  on 
that  distinction,  is  not  according  to  the  prin- 
ciples of  the  court."  (17  Ves.,  276  ;  1  Madd., 
350  ;  12  Ves.,  395.) 

I  incline  to  think  that  that  the  reference  in 
this  case  was  proper  to  ascertain  the  quantum 
of  damages,  the  appellant  not  having  it  in  his 
power  to  convey  the  one  fourth.  The  result 
of  my  opinion  is,  however,  that  the  execution 
being  void  when  it  issued,  the  appellant's  pur- 
chase at  the  sheriff's  sale  vested  no  title  ;  and 
secondly,  whether  void  or  not,  the  agreement 
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to  convey  was  rescinded  and  canceled  by  the 
consent  of  the  respondent,  and  therefore,  on 
either  of  those  grounds,  the  complainant's  bill 
ought  to  have  been  dismissed ;  and  con- 
sequently, the  decree  of  the  court  below 
should  be  reversed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed,  that  the  decree  of  His  Honor,  the 
Crianceilor,  be  reversed,  and  that  the  bill  of  the 
respondent  be  dismissed  with  the  costs  in  the 
Court  of  Chancery  ;  and  that  each  party  pay 
his  own  costs  on  this  appeal. 

Limited— 38  Cal.,  376. 

Cited  in— 1  Cow.,  643:  3  Wend.,  42,  643:  8  Wend., 
681;  9  Wend.,  124,  455;  11  Wend.,  348:  18  Wend.,  124; 
2  Hill..  567:  11  Paige,  360:  Hoffm.,  181,  189;  1  Barb. 
Ch.,  133  ;  3  Barb.  Ch.,  587 ;  16  N.  Y.,  389 ;  18  N.  Y.,  154; 
44  N.  Y.,  531 ;  61  N.  Y.,  156 ;  64  N.  Y.,  193 :  5  Lans., 
114;  2  Barb.,  443;  4  Barb.,  124,  183;  5  Barb.,  568;  6 
Barb.,  25 ;  19  Barb.,  498,  514 ;  34  Barb.,  150 ;  &  Barb., 
199 :  4  T.  &  C.,  626 ;  6  How.  Pr.,  253 ;  7  How.  Pr.,  425  ; 
13  How.  Pr.,  122 ;  38  How.  Pr.,  307  :  7  Abb.  N.  S..  206, 
320 ;  3  Duer.,  183 ;  6  Duer,  128 ;  1  Bos.,  121 ;  2  Sweeny, 
66 ;  38  Super.,  552 ;  4  Daly,  453 ;  5  Daly,  320 ;  2  Redf .. 
94;  4  How.  (U.  S.),  77.  78:  8  How.  (U.  S.),  160;  2 
Wall.,  317;  2  Bond.,  167:  3  McLean,  350;  1  Wood  & 
M.,  114 ;  3  Wood  &  M.,  472  ;  72  111.,  590 :  75  111.,  406 ;  53 
Mo.,  263 ;  21  Mich.,  273 ;  106  Mass.,  256 ;  18  Wis.,  565 ; 
19Wis.,  423. 
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PREFACE. 


rPHE  Legislature  having  repealed  the  remedy 
J.  by  certiorari  f rom  a  justice's  court,  except 
as  to  the  City  of  New  York,  the  following  vol- 
ume will  be  found  to  contain  but  few  cases  on 
this  subject.  Perhaps  they  should  hereafter 
be  dropped  entirely  in  our  reports,  except 
where  they  relate  to  the  City  of  New  York,  or 
to  the  practice  upon  the  writ  of  certforari  gen- 
erally. 

In  relation  to  the  more  important  and  novel 
cases,  I  could  have  saved  myself  no  little  labor, 
indeed  the  greatest  and  most  difficult  labor  of 
reporting,  had  I  confined  myself  to  the  state- 
ment of  the  case,  the  points  raised,  and  the 
opinion  of  the  court,  leaving  the  arguments  of 
counsel  entirely  out  of  view  ;  but  I  found  my- 
self admonished,  both  by  precedent  and  pro- 
priety, that  such  a  course  would  be  a  neglect 
of  duty  ;  and  it  follows,  that  designedly  to  give 
a  very  partial  history  of  those  arguments, 
would  be  so  only  in  an  inferior  degree.  They 
lead  the  mind  to  consider  and  understand  the 
point  of  decision.  They  exhibit  the  doubts  in 
which  it  was  involved,  and  the  difficulties  to 
be  removed — test  the  accuracy  and  weight  of 
the  decision — and  not  -(infrequently  are  an 
essential  link  of  connection  and  application 
between  the  case  stated  and  the  opinion  of  the 
court.  It  is  not  unusual,  both  in  England  and 
in  this  country,  for  the  judge  to  content  him- 
self with  simply  giving  the  opinion  of  the 
court,  referring  for  the  reasons  in  its  support 
to  the  argument  of  counsel  by  which  it  was 
sustained. 

Those  acquainted  with  the  character  of  the 
able  counsel  who  grace  the  bar  of  the  Court  of 
Errors  and  Supreme  Court,  will  not  be  sur- 
prised if,  "  beside  the  substance,  I  have  often 
been  struck  with  the  form  of  an  argument," 
and  will  excuse  the  attempts  I  have  sometimes 
made  to  retain  both  in  the  report.  Knowing, 
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as  I  do,  the  great  respect  which  their  Honors 
of  the  Senate,  the  Chancellor  and  Judges,  enter- 
tain towards  the  bar,  and  how  highly  they 
appreciate  the  assistance  derived  from  counsel 
in  the  decision  of  causes,  I  feel  that  this  alone 
is  a  sufficient  warrant  for  the  attempt  to  enrich 
these  reports  with  their  researches.  Enter- 
taining these  views,  I  have  endeavored  to  pre- 
serve, at  least,  the  substance  of  arguments, 
though  I  am  sensible  how  many  times  this  has 
been  but  an  endeavor.  It  is  not  unusual  in 
the  Court  of  Errors  for  the  discussions  of  coun- 
sel, in  a  single  cause,  to  occupy  several  days. 
These,  in  the  fullest  warrantable  report,  must 
be  reduced  comparatively  to  a  very  narrow 
compass.  In  doing  this,  the  form  of  the  argu- 
ment may  be  entirely  lost,  and  its  matter 
greatly  diminished.  So  of  some  cases  in  the 
Supreme  Court.  All  I  dare  hope  is,  that  they 
will  be  found  to  have  been  preserved  with  a 
fidelity  and  success  which  bears  some  reason- 
able proportion  to  the  nature  of  the  undertak- 
ing. 

I  must  again  remind  the  profession,  that 
most  of  these  reports  are  composed  from  my 
notes  of  oral  arguments  and  opinions  taken  in 
court.  Almost  the  only  exceptions  are,  the 
opinions  of  the  Cfiancellor,  Judges  and  Senators, 
in  calendar  causes,  in  most  of  which,  though 
not  in  all  of  these,  copious  notes  are  obligingly 
furnished  by  the  Judge  who  gives  the  opinion. 
I  mention  these  facts  that  any  inaccuracy  or 
obscurity  of  expression  which  may  have  inter- 
vened, shall  be  imputed  to  their  proper  source. 
They  lie  between  me  and  the  printer.  The 
amazing  extent  and  weight  of  judicial  business 
in  which  their  Honors  are  engaged,  forbid 
them,  or  any  other  men,  under  the  like  circum- 
stances, to  do  much  more  than  attend  to  its 
immediate  disposition,  without  revising  opin- 
ions in  cases  which  are  to  be  reported. 
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JUDGES 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 

AND  THE 

CORRECTION  OF  ERRORS. 

DURING   THE   TIME   OF   THE   FOLLOWING   REPORTS. 


ERASTUS  ROOT,  Lieutenant-Governor,  President. 

NATHAN  SANFORD,  Chancellor. 

JOHN  SAVAGE,  Ch.  J. 

JACOB  SUTHERLAND,       [•  Justices  of  the  Supreme  Court. 

JOHN  WOODWORTH, 


WALTER  BOWNE, 
JASPER  WARD, 

JOHN  HUNTER, 
STEPHEN  THORN, 

OHARLES  E.  DUDLEY, 
EDWARD  P.  LIVINGSTON, 

ARCHIBALD  M'!NTYRE, 
JOHN  CRAMER, 

THOMAS  GREENLY, 
ALVIN  BRONSON, 

FARRAND  STRANAHAN, 
TILLY  LYNDE, 

BYRAM  GREEN, 
JONAS  EARLL,  JR. 


DAVID  EASON, 
HEMAN  J.  REDFIELD, 


SENATORS. 
FIRST   DISTRICT. 


SECOND   DISTRICT. 


THIRD   DISTRICT. 


FOURTH   DISTRICT. 


FIFTH   DISTRICT. 


SIXTH    DISTRICT. 


SEVENTH   DISTRICT. 


EIGHTH   DISTRICT. 


JOHN  A.  KING, 
JOHN  LEFFERTS. 

JOHN  SUDAM, 
JAMES  BURT. 

JAMES  MALLORY. 


MELANCTON  WHEELER, 
DAVID  ERWIN. 

SHERMAN  WOOSTER. 


ISAAC  OGDEN, 
SAMUEL  G.  HATHAWAY. 

SILAS  BOWKER, 
JESSE  CLARK. 


TIMOTHY  H.  PORTER. 
SAMUEL  A.  TALCOTT,  Attorney-General. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 


OP   THE 


STATE    OF  JNEW  YORK, 


IN 


SEPTEMBER  AND  DECEMBER,  1823. 


MEMORANDUM.  During  the  last  vacation, 
Chancellor  KENT  having  arrived  at  the  age  of 
sixty,  NATHAN  SANFORD,  Esq.,  counselor  at 
law,  was  appointed  his  successor.  Chancellor 
SANFORD'S  commission  bears  date  Aug.  1, 
1823. 

JOSEPH  SPENCER,  Esq.,  Senator,  died  shortly 
after  the  close  of  the  Apr.  session,  1823. 

SAMUEL  BEARDSLEY,  Esq.,  Senator,  having 
been  appointed  District  Attorney  of  the  U.  S., 
for  the  Northern  District  of  N.  Y. ,  resigned 
his  seat  in  the  Senate  during  the  last  vacation. 


WILLIAM  SEYMOUR,  Appellant, 

ELIZA  ANN  ELLISON  ET  AL.,  Heirs  of 
THOMAS  ELLISON,  deceased,  Respondents. 

Circuit  Judge — Cannot  Act  as  Counsel  in  Court 
of  Eivors —  Whether  Attorney,  as  such,  Holds 
an  Office  or  Public  Trust. 

1. — SKETCH  OF  THE  LIFE  AND  CHARACTER   OF 
•    MR.  WELLS. 

It  is  by  no  means  the  least  testimony  to  the_  high 
stand  which  the  late  John  Wells,  Esq.,  occupied  at 
the  Bar  of  this  State,  tha_t  his  death  derang-ed  and 
shortened,  in  a  very  considerable  degree,  the  calen- 
dar of  the  present  session.  Repeated  applications 
were  made  and  granted  for  the  postponement  of 
arguments  to  the  next  term,  with  a  view  to  the 
preparation  of  other  counsel.  Upon  making  one  of 
these  motions,  Mr.  B.  F.  Butler  took  occasion  to 
bestow  a  brief  and  extemporary,  but  beautiful  and 
appropriate  eulogium  upon  the  memory  of  this  dis- 
tinguished advocate.  The  Bar  of  Albany,  and  those 
attending  court  from  different  parts  of  the  State, 
assembled  at  the  court  room  in  the  Capitol,  the  late 
Chancellor  Kent  in  the  chair  and,  on  motion  of  the 
late  Chief  Justice  Spencer,  resolved  to  wear  the  ac- 
customed badge  of  mourning  for  thirty  days.  A 
similar  meeting  was  holden,  and  similar  resolutions 
passed  by  the  Bar  of  the  City  of  N.  X". ;  and  the  obit- 
uary notices  of  the  day  abounded  with  very  just  re- 
membrances of  Mr.  Wells'  worth  and  genius.  He 
was  indeed  the  pride  of  our  bar ;  and  I  need  make 
no  apology  for  occupying  this  place  in  presenting 
his  surviving  brethren  of  the  profession  with  such 
particulars  of  his  life  and  character  as  have  come 
to  my  knowledge. 
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A  Circuit  Judge  will,  not  be  allowed  to  act  as 
counsel  in  the  Court  of  Errors. 

Whether  an  attorney,  counselor,  &c.,  holds,  as 
such,  an  office  or  public  trust,  within  the  meaning 
of  the  7th  section  of  the  5th  article  of  the  Constitu- 
tion. Qucere. 

Citation- 30  Johns.,  492. 

SEPT.  11.  1823.  This  cause  being  called  in 
its  place  on  the  calendar,  the  Hon.  S.  R. 
Betts,  Judge  of  the  Second  Circuit,  stated  to 
the  court  that  he  had  been  originally  concerned 
*for  the  respondents  ;  and  had  argued  [*14 
for  them  in  the  Court  of  Chancery,  where  he 
was  their  only  counsel :  that  on  his  appoint- 
ment as  Circuit  Judge,  MR.  JOHN  WELLS' 
*had  been  engaged  as  counsel,  the  mel-  [*15 
ancholy  news  of  whose  death  had  just  been 
received.  In  consequence  of  this  event,  the 
Respondents  were  without  counsel,  and  [*16 
he  submitted  whether  it  was  proper  for  him 
to  argue  their  cause  in  this  court. 

John  Wells  was  born  on  the  farm  now  owned  by 
Mrs.  E.  Davis,  about  one  half  mile  south  of  the  pres- 
ent village  of  Cherry  Valley,  in  the  County  of  Otse- 
go,  in  this  State.  The  accounts  as  to  the  time  of  his 
birth,  which  I  have  been  able  to  obtain,  differ, 
between  1769  and  1770.  The  surrounding  country 
was  then  a  wilderness.  During  the  War  of  the  Rev- 
olution, which  shortly  followed,  the  settlement 
where  he  was  born  took  its  full  share  in  the  horrors 
and  cruelties  of  Indian  warfare ;  and  has  recently 
been  distinguished  by  lying  in  the  neighborhood 
which  Mr.  Cooper  selected  as  the  scene  of  his  beau- 
tiful novel,  "  The  Pioneers."  Wells'  paternal  grand- 
parents were  both  natives  of  Ireland  and  formed  a 
part  of  a  little  band  of  colonists,  who,  several  years 
before,  penetrated  the  then  extensive  wilds  of  that 
region,  and  settled  in  the  valley  where  the  village 
now  stands.  His  maternal  grandfather  was  the  Rev. 
Mr.  Dunlap,  who  came  also  from  Ireland  with  the 
colonists. 

His  father,  Robert  Wells,  owned  a  farm  in  Cherry 
Valley,  on  which  he  resided  in  1778,  with  his  wife, 
by  whom  he  had  five  children,  John  being  the  sec- 
ond. These,  together  with  an  unmarried  brother, 
John,  and  a  maiden  sister,  Jane,  composed  his  fam- 
ily, who,  with  him,  were  the  only  descendants  of  the 
paternal  grandfather  that  bore  the  name  of  Wells. 

During  the  summer  of  that  year,  the  indications 
of  a  descent  from  the  savages  were  so  numerous  and 

693 


16 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1823 


17*J  *RooT,  President.  The  question  will 
depend  on  the  construction  of  the  7th  section 
18*]  of  the  6th  article  of  the  Constitution. 
I  mention  the  ground  upon  which  the  decision 

striking,  that  the  father  became  seriously  apprehen- 
sive for  the  safety  of  his  family ;  and  he  according- 
ly removed  them  to  Schenectady,  as  a  place  of 
greater  security.  But,  in  the  autumn,  his  fears 
subsiding,  they  returned,  and  arrived  at  the  farm  on 
the  llth  of  November,  with  the  exception  of  his  son 
John.  He  had  sometime  before  been  placed  by  his 
father  at  school  in  Schenectady ;  and  having  become 
much  engaged  in  his  juvenile  studies,  and  being 
moreover  a  great  favorite  of  his  aunt  Eleanor  Wil- 
son, with  whom  he  boarded  at  that  place,  it  was 
determined  that  his  progress  as  a  learner  should  not 
be  interrupted,  and  he  was  left  to  continue  his  at- 
tendance at  school.  It  was  probably  owing  to  this 
circumstance  that  he  survived  the  conflagration  and 
murders  which  soon  after  desolated  the  neighbor- 
hood of  his  birth. 

His  father's  family,  with  several  of  his  neighbors, 
who  had  been  driven  abroad  at  the  same  time,  and 
for  the  same  cause,  had  been  lulled  into  a  fatal  se- 
curity by  those  false  appearances  which  their  abor- 
iginal enemies  knew  too  well  how  to  practice  ;  and 
Nov.  11, 1778,  almost  every  family  resident  at  the 
Valley,  had  thus  been  lured  to  return  within  reach 
of  the  tomahawk.  During  the  same  month  of  Nov., 
and  but  a  few  days  after  Wells'  family  had  reached 
the  valley,  the  celebrated  Brandt,  learning  that  the 
harvest  of  his  vengance  was  full,  seized  the  oppor- 
tunity to  effect  a  descent  which  he  had  for  a  long 
time  meditated.  This  chief,  with  one  of  the  Butlers, 
at  the  head  of  a  party  of  savages  and  their  British 
allies,  advanced  upon  the  .valley  in  the  night,  and 
the  connections  of  young  Wells  were  among  the  first 
who  fell  victims  to  their  fury.  All  his  relations,  res- 
ident at  the  farm,  were  murdered  ;  Mrs.  Dunlap.his 
maternal  grandmother,  then  living  in  the  valley, 
shared  the  same  fate  ;  and  her  husband,  with  other 
members  of  her  family,  were  taken  prisoners.  His 
paternal  residence  was  burned  to  ashes,  and  the 
whole  settlement  plundered  and  finally  destroyed. 
Young  Wells  had  a  brother  Samuel,  who  was  older 
than  himself  by  about  two  years,  Robert  and  Will- 
iam who  werejyounger,  and  a  sister  Eleanor,  aged 
about  five  years.  His  youngest  brother  was  not 
more  than  six  months  old.  Indeed,  the  massacre  at 
Cherry  Valley  affords  one  of  the  most  awful  illus- 
trations of  the  rule  which  governs  Indian  warfare : 
"The  indiscriminate  destruction  of  all  ages,  sexes 
and  conditions." 

Cut  off  at  this  early  age  from  the  tenderest  attach- 
ments of  life,  and  left  (like  Logan)  without  one 
living  mortal  who  was  naturally  and  immediately 
interested  in  his  fate,  young  Wells  would  have  been 
either  abandoned  to  poverty  and  wretchedness,  or 
bent  down  to  the  ordinary  drudgery  of  life,  had  not 
his  warm-hearted  and  affectionate  aunt,  Mrs.  Wil- 
son interposed  in  his  behalf,  and  formed  him  to  a 
higher  destiny.  For  his  future  prospects  in  life,  she 
saw  him  thrown  entirely  upon  her  friendship  and 
resources ;  and  though  I  cannot  learn  that  the  latter 
were  very  ample,  he  found  the  former  not  of  that 
sunshine  character  to  be  dissipated  by  the  dark 
cloud  which  had  gathered  over  his  fortunes. 
Through  her  exertions,  which  were,  of  course,  in- 
dulged and  aided  by  her  very  kind  and  generous 
husband,  he  enjoyed  the  best  opportunity  of  ac- 
quiring an  education  which  the  country  then 
afforded.  He  continued  several  years  at  the  gram- 
mar school  in  Schenectady,  whence  his  aunt  Wilson 
removed  to  Long  Island,  where  he  studied  with  the 
Rev.  Mr.  Cutting,  of  Jamaica.  He  was  afterwards 
at  school  in  N.  Y.,  and  at  Newark,  N.  J.,  at  which 
last  place  he  finished  his  studies  preparatory  to  en- 
tering college.  He  pursued  his  collegiate  course  at 
Princeton,  where  he  graduated  in  1788,  having  an 
oration  assigned  him  as  his  part  in  the  commence- 
ment of  that  year.  He  took  both  the  degrees  of  A. 
B.  and  A.  M.  at  this  college. 

Though  of  an  age,  at  the  time,  not  fully  to  realize 
the  appalling  story  of  Brandt's  descent,  and  the  fate 
of  his  family  and  neighborhood,  yet,  accompanied 
as  it  was  by  scenes  of  similar  cruelty,  occuring 
throughout  the  whole  period  of  the  Revolution,  the 
mental  wound  which  he  had  received  was  deepened 
by  the  dreadful  associations  continually  broughl 
back  to  his  memory ;  and  the  recollection  of  nis 
early  loss  finally  made  a  permanent  impression 
upon  his  mind.  His  health  not  being  the  best,  and 
his  struggles  to  excel  as  a  scholar  unremitted  anc 
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should,  in  my  opinion,  be  placed,  with  a  view 
that  the  *question  whether  the  Chancel-  [*19 
lor  and  judges  can  act  as  counsel,  may  be 
definitively  settled.  The  proposition  of  Judge 

severe,  these  causes  combined,  gave  him,  at  one 
time,  an  air  of  melancholy  and  premature  decay. 
Just  before  the  close  of  his  studies  at  Princeton, his 
friends  entertaining  serious  apprehensions  that  he 
was  in  a  hopeless  decline,  he  left  college,  for  a  short 
time,  pursuant  to  their  advice,  with  a  view  to  re- 
cruit his  health.  The  experiment  succeeded  in  a 
very  considerable  degree;  and  he  was  enabled 
shortly  after  to  return,  and  complete  his  course  of 
classical  studies. 

After  graduating,  he  must  shortly  have  entered 
upon  his  clerkship;  for  his  license  as  attorney  was 
signed  in  1791.  This  clerkship,  together  with  the  pro- 
fessional studies  accompanying  it,  he  pursued  prin- 
cipally with  Mr.  Edward  Griswold,  then  in  full  prac- 
tice as  attorney  and  counsel  in  the  City  of  N.  Y.  Mr. 
Griswold,  sometime  since,  retired  from  business  and 
now  resides  at  Hempstead  in  Queens  Co.,  L.  I.    He 
had  arisen  to  very  high  reputation  in  his  profession. 
As  a  proof  that  he  eminently  deserved  this  reputa- 
tion, it  is  enough  to  mention,  that  after  a  retire- 
ment of  several  years,  he  is  still  sought  out  and 
consulted  with  the  greatest  advantage  and  defer- 
ence, by  some  of  the  most  eminent  counsel  in  the 
City  of  N.  Y.;  and  this,  too,  upon  the  most  intricate 
heads  of  the  common  law.    Col.  Burr  lately  men- 
tioned to  me  that  Mr.  Griswold  Avas  the  only  man 
he  ever  saw  who  loved  the  black-lettered  lore  of  the 
common  law  for  its  own   sake  ;  and  Mr.  Wells,  in 
the  full  zenith  of  his  reputation,  always  spoke  of 
the  professional  habits  and  acquirements  of   his 
early  tutor  and  friend,  in  terms  of  the  highest  re- 
spect.   The  example  alone   of  such  a  man  must 
have  been  a  very  great  advantage  to  his  pupil ; 
and  I  am  told,  that  in  one  respect,  at  least,  there 
was  a  remarkable   similarity  between  them.     This 
was  in  a  most  powerful  and  singular  habit  of  mental 
abstraction,  which  enabled  them  to  sit  down  in  the 
midst  of  their  families,  or  a  crowd  of  company, 
separate  themselves  from  the  sports,  or  the  busi- 
ness, or  the  noise  around  them,  and  insulated  and 
deaf  to  every  thing   that  was  passing,  pursue  their 
studies  equally  unconscious  ot  anything  like  inter- 
ruption, as  in  the  deepest  retirement  of  the  closet. 
On    concluding    his    clerkship,    Mr.    Wells   was 
thrown  upon  his  own  lesources :  and  these  were 
nothing  beyond  his    profession.     He  immediately 
opened  an  office  at  a  room  in  Pine  St.,  N.  Y.;  but 
though  the  stores  of  legal  knowledge  which  he  had 
laid  in  during  his  clerkship  must  have  been  more 
ample  than  usual,  his  industry  great,  his  attend- 
ance upon  his  office  constant,  and  the  execution  of 
what  business  was  committed  to  his  hands,  faith- 
ful;  yet,   absolutely    precluded    from   the   more 
splendid  labors  of  the  forum,  by  lacking  the  degree 
of  counsel,    wanting  in    connections,    and   those 
friends  who  could  successfully  take  any  immediate 
interest  in  his  professional  success,    and   located 
among  a  large  number  of  attorneys,  who  had  in  a 
measure  monopolized   the  management   of   those 
suits  "which  are  the  most  valuable  to  this  class  of 
the  profession,  it  is  not  singular  that  during  the 
time  which  intervened  between  his  first  and  second 
law  degree,    his  prospects  should  have  been  dis- 
couraging.   His    business    was    accordingly  very 
limited,    affording-  him    but  a  scanty    livelihood. 
But  he  was  not  yet  so  far  disheartened  as  to  relax 
in 'his  studies;  and  he  came  to  the  bar,  after  the 
ordinary  term  of  practice  as  an   attorney,  well  pre- 
pared for  the  higher  duties  of  the  profession.    His 
license  as  counsel  was  signed  in  1795.    He  still  con- 
tinued his  practice  in  Pine  St.,  his  business  receiv- 
ing some  trifling  accessions,  but  not  to  an  extent 
which  would  be,  in  the  least,  flattering  to  the  most 
sanguine  temper ;  and  for  several  years  afterwards, 
he  pursued  the  humble  avocation  of  a  mere  collect- 
ing attorney  under  very  discouraging  prospects. 

The  step  was  deemed  a  hazardous  one  by  his 
acquaintances,  when  he  added  to  his  other  expenses, 
by  undertaking  the  charge  of  a  family  in  the  City 
of  N.  Y.,  where,  even  at  that  early  day,  the  main- 
tainance  of  a  rank  and  appearance  necessary  to 
command  respect,  required  means  far  beyond  his 
reach.  The  anxiety  to  fulfill  an  early  matrimonial 
engagement,  seemed,  therefore,  to  have  got  the  bet- 
ter of  his  prudence,  when  in  1796,  he  intermarried 
with  Miss  Lawrence,  daughter  of  Mr.  Thomas  Law- 
rence, of  Newtown,  Queen's  Co.,  L.  I.  This  respect- 
able lady,  though  not  portionless,  did  not  bring  an 
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2O*]  *Betts  affords  an  opportunity  of  making 
;a  final  disposition  of  the  point,  which  is  desir- 


able should  be  done. 
21*]      *WOODWOKTH,  J. 


Admitting  there 


accession  to  Mr.  Wells'  means  of  living  which  would 
have  prevented  his  future  embarrassment  under  a 
.less  fortunate  turn  of  his  prospects,  than  after- 
wards followed.  But  she  brought  him  what  was 
more  important :  an  intelligence,  even  ness  of  tem- 
per, patience  and  fortitude,  which  enlightened, 
sustained  and  smoothed  his  passage  along  an  ob- 
scure and  rugged  path  to  fortune  and  eminence; 
illumined  the  gloomy  period  of  adverse  vicissitude, 
and  cheered  his  rising  hopes  with  the  smile  of  sym- 
pathy and  affection. 

There  is  nothing  in  Mr.  Wells'  history  manifest- 
ing that  precocity  of  intellect,  or  those  intuitive 
otf-hand  powers  at  the  bar,  which  has  produced  so 
many  instances  of  premature  and  rapid  elevation 
in  the  morning  of  manhood.  Indeed,  these  are,  in 
general,  but  equivocal  arguments  fora  well-earned 
and  stable  reputation.  Too  often  does  such  a 
genius  blaze  forth  with  a  fire  and  imagination  sus- 
tained by  very  scanty  materials,  and  exhibiting 
but  a  short-lived  beauty.  It  glides  before  us  like  a 
meteor  along  the  sky,  till  exhausted  by  the  excess 
•of  its  own  brilliancy,  it  sinks  in  darkness,  and  is  ex- 
tinguished forever. 

It  is  remarkable  that  with  Mr.  Wells,  possessing  the 
strength  which  he  afterwards  exerted,  not  only  the 
ordinary  duties  of  his  profession,  but  even  his  legal 
-studies  should  have  been  rather  a  matter  of  ne- 
cessity than  choice.  He  has  frequently  been  heard 
to  declare,  that  previous  to  1804,  a  snug  farm  and 
$500  would  have  separated  him  forever  from  his 
profession.  He  was  attended  with  a  modesty,  a 
•diffidence,  an  unassuming  temper,  which  he  over- 
came with  the  greatest  difficulty ;  and  it  was  with 
pain  and  reluctance  that  he  commenced  his  career 
in  the  more  public  walks  of  his  profession.  That 
he  entertained  serious  thoughts  of  abandoning-  it 
forever,  between  the  years  1801  and  1804,  there  is 
little  doubt ;  for  it  was  during  this  period  that  he 
nought  for  and  obtained  the  •  post  of  assistant 
editor  to  one  of  the  newspapers  in  the  City  of 
N.  Y. 

Those  warm  political  contests  by  which  our 
•country  was  distinguished  during  the  period  of  his 
more  retired  labors,  among  the  choice  spirits  which 
it  called  into  action,  did  not  leave  Mr.  Wells  unem- 
ployed. His  pen  had  been  much  engaged  in  the 
•defense  of  his  political  friends,  and  their  measures, 
.as  well  as  severe  criticisms  upon  the  measures  and 
men  of  the  adverse  party,  in  the  course  of  which  he 
had  produced  several  of  the  most  respectable  essays 
with  which  the  newspapers  of  the  day  abounded. 
Few  of  these  are  preserved  (an  event  perhaps  not  to 
be  regretted),  and  they  were  in  no  other  respect  use- 
ful to  him  than  as  exercises  in  composition.  In  this 
point  of  view  they  were  much  more  so  than  is 
usual,  from  the  hasty  manner  in  which  they  are 
produced.  But  with  him,  having  considerable 
leisure,  and  being  determined  to  make  them  a 
.source  of  improvement,  he  was  able  to  bestow  all 
the  attention  of  an  Addison  upon  the  style  of  his 
productions.  Almost  the  only  flattering  distinc- 
tion which  he  had  received  from  any  of  his  party 
.arose  from  this  cause.  The  late  General  Hamilton, 
having  read  in  the  newspaper  some  very  fine 
anonymous  articles,  traced  the  authorship  to  Mr. 
Wells.  On  this  occasion.  I  am  told,  he  ascertained 
his  residence,  sought  him  out,  and  complimented 
him  for  the  genius  he  had  displayed  in  the  charac- 
ter of  a  political  essayist.  This  flattering  attention 
from  the  leader  of  his  party,  who  was  himself  truly 
.a  model  of  fine  writing  in  the  same  department, 
probably  strengthened  Mr.  Wells'  determination  to 
turn  editor.  The  employment  afforded  him  a  prob- 
able relief  from  the  pressure  of  poverty ;  and  he 
believed  himself  more  peculiarly  qualified  to  shine 
in  this  than  any  other  pursuit. 

There  is  an  anecdote  of  Mr.  Wells,  relating  to  the 
period  of  his  editorship,  which,  as  it  accords  with 
his  exalted  character  for  morality  during  his 
whole  life,  may  not  be  improperly  inserted  here. 

Mr. ,  a  friend  of  his,  being  invited  to  the  field, 

;at  a  period  when  the  practice  of  dueling  was 
deemed  most  genteel  and  fashionable  in  the  City  of 
N.  Y.,  called  upon  Wells  to  act  as  his  second.  This 
he  very  cheerfully  and  readily  undertook;  but 
with  a  degree  of  adroitness  almost  without  a  paral- 
lel in  those  times,  he  succeeded  in  settling  the  dis- 
pute without  a  meeting,  and  this  even  to  the  satis- 
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is  no  constitutional  provision  on  the  subject,  I 
shall  hold  it  unfit  for  a  circuit  *j'udge  to  [*22 
act  as  counsel.  It  would  be  plainly  so  in  relation 
to  the  Chancellor  or  Justices  of  the  Supreme 

faction  to  those  who  entertained  the  greatest 
scruples  whether  the  (then)  rigid  code  of  honor 
could  be  satisfied  without  blood  or  the  brand  of 
cowardice  upon,  at  least,  one  of  the  parties  At  a 
time  when  the  laws  of  honor,  like  those  of  Draco, 
may  be  said  literally  to  have  been  written  in  blood, 
it  is  no  mean  compliment  to  the  dexterity  of  Wells, 
that  he  should  have  been  enabled  to  compass  such  an 
object,  in  so  satisfactory  a  manner.  To  distinguish 
away  a  trial  by  battle,  pending  between  two  hot 
political  combatants  of  that  era,  by  setting  up  an 
exception  in  the  law,  and  convincing  the  court  of 
its  existence,  shows  that  he  was  not  a  proficient  in 
the  common  law  alone.  It  may  be  truly  said  of 
him  (as  of  another  eminent  lawyer)  that  <rhe  could 
walk  a  narrow  isthmus,  between  opposing  doc- 
trines, where  no  man  dared  to  follow  him  !" 

The  station  of  an  editor,  it  may  well  be  supposed, 
was  the  last  which  would  inspire  a  confidence  in 
the  client  that  his  professional  business,  of  an 
every  day  character,  would  be  faithfully  attended 
to ;  and  his  ordinary  income  as  a  lawyer,  small  as  it 
had  been,  was  probably  diminished  by  this  circum- 
stance. But  in  the  end  it  proved  what  it  is  said  the 
conduct  of  Edinburg  Review  was  to  the  famous 
Scotch  adv9cate,  Mr.  Jeffrey,  "  both  friendly  and 
hostile  to  him  as  a  barrister."  His  after  efforts  at 
the  bar  showed  him  a  splendid  illustration  of  Lord 
Bacon's  maxim,  that  writing  forms  the  correct 
man.  But  this  alone  is  not  the  most  striking  point 
of  view  in  which  it  influenced  his  success  as  an  ad- 
vocate. It  finally  proved  the  direct  and  leading 
cause  of  bringing  him  before  the  public  with  that 
blaze  of  talent  (long  hidden  by  the  force  of  adverse 
circumstances)  which  shone  with  a  brightening 
luster  to  the  latest  period  of  his  life. 

The  late  Mr.  Cheetham,  at  the  time  of  which  I 
am  speaking,  edited  the  leading  paper  of  the  major- 
ity. As  such,  he  had  recognized  in  Mr.  Editor  Wells, 
his  most  formidable  antagonist  in  the  political 
tournament.  Mr.  Cheetham  had  been  prosecuted 
in  the  Supreme  Court  of  this  State,  by  Mr.  W.  S. 
Smith,  the  son-in-law  of  the  late  President  Adams, 
for  a  libel,  published  in  the  "American  Citizen," 
a  paper  then  edited  by  Cheetham.  This  publication, 
which  reflected  very  severely  upon  the  conduct 
and  character  of  Mr.  Smith,  a  leading  member  of 
the  minority,  called  forth  their  greatest  animosity, 
embittered  by  their  recent  defeat  in  the  State.  En- 
couraged by  the  hope  of  wounding,  and  perhaps 
prostrating  their  opponents,  by  the  destruction  of 
their  favorite  editor,  they  had  arrayed  against  him 
a'veteran  host  of  talent,as  one  means  of  compassing 
their  object.  Cheetham  and  his  friends  perceived, 
that  in  justice  to  themselves,  a  force  should  be 
placed  upon  the  defensive,  qualified  to  meet  and 
sustain  the  attack  with  the  most  formidable  front, 
and  greatest  possible  firmness  and  effect.  And 
though  little  hope  was  entertained  of  parrying  or 
repelling  it  entirely,  it  was  believed  that  proper  ar- 
rangements would  mitigate  the  blow,  and  prevent 
any  decisive  consequences  which  might  otherwise 
follow  the  defeat.  Reasoning  from  the  force  with 
which  Wells  had  wielded  the  pen  in  the  cause  of 
the  minority,  Cheetham  drew  inferences  directly 
the  opposite  to  those  of  his  friends ;  and  contrary 
to  their  advice  retained  Mr.  Wells  as  counsel  in  the 
defense.  He  went  farther,  and  accompanied  this 
retainer  with  a  request  that  he  should  not  consider 
himself  the  mere  associate  with  the  other  very  able 
counsel  employed  in  the  defense,  but  should  take  a 
leading  part  in  the  conduct  of  the  trial.  The  cause 
was  tried  in  the  City  of  N.  Y.  (my  informant  thinks) 
1804.  He  did  not,  on  this  occasion,  disappoint  the 
high  expectations  which  his  very  partial  client  had 
formed  of  him.  His  defense  was  able  and  masterly, 
exhibiting  a  strong,  distinct  and  accurate  view  both 
of  the  law  and  the  facts  of  his  case,  vindicating 
those  enlarged  and  liberal  boundaries  which, 
founded  in  the  Constitution  and  policy  of  his  coun- 
try, limit  the  range  of  speech  and  of  the  press,  in  a 
manner  which  would  not  have  derogated  from  the 
character  of  an  Erskine.  The  result  was  highly 
favorable  to  the  defendant.  The  damages  were 
mitigated  to  a  trifle,  compared  with  what  was  con- 
fidently hoped  on  one  side,  and  feared  on  the  other ; 
and  a  crowd  of  listening  citizens,  whom  a  deep  in- 
terest in  the  event  had  drawn  together,  as  specta- 
tors of  the  trial,  were  left  to  the  full  force  of  curi- 
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Court ;  and  I  would  make  the  rule  universal. 
23*]    *SUTHERLAND, /.,  concurred. 
SAVAGE,  Ch.  J.    I  think  the  constitutional 

osity  and  wonder,  on  witnessing  the  astonishing 
and  apparently  preternatural  metamorphosis  which 
the  young  advocate  had  undergone.  That  a  genius 
like  hid  should  have  been  left  to  plod  on  in  the 
drudgery  of  the  profession,  for  a  period  of  thirteen 
years,  in  the  City  of  N.  Y.,  nearly  unnoticed  and  un- 
known, with  employment  so  scanty  as  almost  to 
have  driven  him  from  his  profession  in  despair, 
seemed  a  reflection  upon  the  audience,  who  had 
been  listening  to  him  with  sensations  of  delight  and 
admiration.  But  a  few  weeks,  and  even  days,  showed 
a  disposition  to  atone  for  their  neglect.  A  spirit  of 
self-complacency,  arising  from  consciousness  of 
his  superior  discernment,  mingled  with  gratitude 
to  Mr.  Wells,  for  his  faithful  exertions  in  the  de- 
fense, drew  forth  the  next  American  Citizen,  one  of 
the  best  of  those  pithy  and  energetic  compliments 
to  his  young  friend  and  counselor  which  Cheetham 
always  knew  how  to  bestow  with  the  finest  effect. 
These  things-were  decisive  of  Mr.  Wells'  fate.  The 
giant  was  aroused  from  his  slumbers,  and  stalked 
abroad  at  noon-day. 

From  a  stinted  paucity  of  business  and  clients, 
whose  visits  had  heretofore  been  "  few  and  far  be- 
tween," he  was  daily  retained  in  causes  of  greater 
or  less  magnitude.  Engagements  multiplied  upon  his 
hands,  and  he  soon  bade  adieu  to  his  editorial  labors, 
and  devoted  himself  exclusively  to  the  bar.  Yet 
he  was  the  last  to  be  persuaded  of  his  powers,  and 
he  would  occasionally  relapse  into  those  fits  of  self- 
distrust,  which  had  been  one  great  cause  of  so  long 
withholding  him  from  his  proper  rank  in  the  pro- 
fession. He  was,  shortly  after  the  trial  of  Smith  y. 
Cheetham,  retained  as  counsel  to  defend  a  cause  in 
the  C.  P.  of  N.  Y.,  a  duty  which  he  discharged  in 
his  finest  manner.  For  this  he  received  a  fee  of  $5. 
But  unconscious  of  his  strength,  and  rising  reputa- 
tion, he  forgot  that  even  his  humble  retainer  was  a 
debt  due  to  his  talents,  and  constructed  it  into  an 
act  of  marked  kindness  and  regard  on  the  part  of  his 
client.  So  grateful  was  he  for  what  he  considered  a 
favor  personal  to  himself,  that  he  ever  afterwards 
remembered  this  gentleman  with  the  greatest 
friendship  and  affection ;  and  in  his  more  prosper- 
ous days,  anxiously  courted  every  opportunity  of 
doing  him  a  favor.  Mr.  Cheetham  was  never  for- 
gotten by  him,  and  I  am  told  that  the  gratitude  of 
the  counselor  extended  itself  to  the  children  of  the 
client,  in  various  acts  of  patronage  and  protection, 
when  their  father  was  no  more. 

By  leading  a  life  strictly  temperate  and  regular, 
Wells  had  overcome  the  frailty  of  his  constitution, 
and  attained  a  state  of  cheerfulness  and  good 
health ;  two  important  and  essential  requisites  to 
sustain  the  amazing  weight  of  professional  labor 
which  was  about  to  devolve  upon  him.  His  rise  was 
rapid  ;  his  practice  became  extensive  and  lucrative. 
He  was  snatched  from  want,  and  placed  in  easy  cir- 
cumstances, and  an  increasing  reputation,  both  for 
talent  and  industry,  promised  him  a  proportional 
enlargement  of  business  and  profit.  He  availed 
himself,  fully,  of  all  these  advantages.  He  pursued 
the  study  and  the  duties  of  his  profession  with  un- 
ceasing assiduity.  He  furnished  his  office  with  a 
respectable  library,  which  he  was  continually  en- 
larging in  proportion  to  his  means.  He  appeared  at 
the  bar  of  the  Supreme  Court  for  the  first  time,  in 
Elting  v.  Scott,  2  Johns.,  157,  in  1807,  where  he  was 
sustained  by  his  able  friend  and  senior  in  the  pro- 
fession, Mr.  J.  O.  Hoffman.  Since  that  time  his 
11:141  ic  is  associated  with  almost  every  volume  of  our 
judicial  history. 

Having  taken  up  his  pen  in  the  cause  of  the  minor- 
ity, which  continued  so,  with  very  short  intermis- 
sion, from  1801  to  tlie  present  time,  he,  of  course, 
standing  identified  with  them,  did  not  reap  any  of 
those  advantages  to  which  an  active  politician  of  his 
intellectual  rank  might  otherwise  have  looked  as  the 
reward  of  his  labor.  He  was,  I  am  told,  at  one  time, 
a  justice  of  the  Marine  Court  during  the  temporary 
ascendancy  of  his  party  ;  but  with  this  trifling  ex- 
ception, I  cannot  learn  that  he  was  ever,  in  the 
least,  indebted  to  office,  either  for  the  profits  or  the 
honors  in  which  he  has  so  copiously  and  deservedly 
shared. 

In  1813,  he  was  visited  by  a  severe  domestic  calam- 
ity in  the  death  of  Mrs.  Wells,  to  whom  he  had 
always  been  very  tenderly  attached.  He  remem- 
bered her  meekness,  her  kind  attentions  in  adver- 
sity—she had  shared  in  his  prosperity  without  osten- 
tation. Her  death  brought  back  to  his  mind  asso- 
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ciations  which  awakened  his  early  woes— he  was  a 
man,  and  he  mourned  the  bereavement.  But  he  was 
a  Christian,  and  he  bid  her  adieu  with  a  full  persua- 
sion that  he  should  see  her  again :  that  she  had  gone 
to  sleep  for  awhile,  but  would  shortly  awake  to 
happiness  forever. 

He  was  married  again  in  1816,  to  Miss  Huger,  of 
the  City  of  N.  Y.,  daughter  of  Charles  Huger,  de- 
ceased, late  of  Charleston,  S.  C.,  a  highly  respect- 
able and  accomplished  lady,  who  survived  him,  and 
still  continues  to  reside  with  his  children  at  the 
family  mansion. 

His  health  continued  remarkably  fine,  and  almost 
without  intermission,  till  within  three  days  of  his 
death.  On  Wednesday  evening,  Sep.  3, 1823,  having 
been  actively  engaged  in  business  during  the  day, 
he  returned  to  his  family,  complaining  of  extreme 
weakness  and  languor  for  which  he  said  it  was  dif- 
ficult to  account,  as  he  had  felt  its  approach  but  for 
a  few  minutes.  He  continued  in  this  situation  dur- 
ing the  two  following  days,  with  very  little  pain, 
but  attended  by  a  rapidly  increasing  debility.  It 
was  not  till  Saturday,  Sep.  6,  that  any  fears  were 
entertained  of  his  approaching  dissolution,  either- 
by  himself  or  his  family ;  and  he  expired  a  few  mo- 
ments after  these  apprehensions  arose,  apparently 
falling  asleep  as  if  from  mere  fatigue  or  exhaustion. 

Mr.  Wells  did  not  aspire  to  the  character  of  an 
universal  genius,  and  he  undoubtedly  selected  his 
forte,  or  strong  ground,  when  he  commenced  the 
study  of  the  law.  The  foundations  of  his  reputa- 
tion in  this  department  were  a  mind  naturally 
strong  and  comprehensive,  improved  by  the  usual 
classical  studies,  a  critical  acquaintance  with  En- 
glish Itettes-lettres,  and  a  laborious  systematic  study 
of  the  common  law,  both  in  its  theory  and  practice. 
He  despised  the  character  of  a  mere  sciolist  in  his 
profession,  the  tame  and  idle  spirit  which  wanders 
among  glossaries,  digests  and  indices,  content  with 
rules  and  principles  in  the  abstract,  without  know- 
ing how  they  ever  have  been  or  can  be  applied-  He 
did  not  fear  the  imputation  of  being  a  case  lawyer, 
because  he  had  traced  the  law  to  it  ancient  sources, 
by  looking  into  and  studying  the  cases  themselves, 
instead  of  receiving  them  upon  trust,  on  the  author- 
ity of  Blackstone,  Comyn,  or  Bacon.  He  was  a 
practical  refutation  of  that  quackery  which  holds 
any  strength  of  mind  in  a  lawyer,  however  great  it 
may  be.  a  safe  substitute  for  study  and  authority. 
Accordingly,  his  library  was  early  and  extensively 
stored  with  the  books  of  common  law,  indiscrimi- 
nately, as  well  as  those  which  relate  to  the  three 
kindred  and  closely  connected  branches  of  interna- 
tional, maritime  and  commercial  law.  As  a  pro- 
ficient in  the  latter,  he  was  generally  acknowledged 
to  stand  unrivalled  at  our  bar.  His  law  books  and 
cases  had  a  decided  preference  with  him,  though 
they  by  no  means  excluded  the  pursuit  of  various 
literature.  He  was  pleased  with  the  calls  and  atten- 
tion of  his  friends,  but  study  and  business  had 
ripened  into  a  second  nature,  and  so  far  from  being 
a  burden,  he  could  return  to  it,  with  zest,  from  the 
greatest  delights  of  social  intercourse.  The  tran- 
sition from  a  state  of  high  enjoyment  and  glee  in 
the  circle  of  friendship,  to  one  of  the  most  pro- 
found engagement  and  abstraction,  did  not  appear 
to  cost  him  a  single  regret,  or  a  single  effort. 

The  cause  of  his  client  was  always  an  object  of 
peculiar  solicitude.  This  he  never  neglected.  In 
addition  to  the  general  stock  of  knowledge  which 
he  brought  to  his  aid,  it  uniformly  underwent  the 
most  exact  and  scrupulous  examination  as  to  its 
particular  features.  No  principle,  no  case  bearing 
upon  the  subject,  which  his  various  knowledge  and 
extensive  library  afforded,  was  omitted  in  the  proc- 
ess. The  evidence  was  weighed ;  the  latent  defects 
explored  :  and  his  opinions,  in  cases  of  doubt  and 
difficulty,  were  seldom  expressed  till  he  had  attained 
the  point  of  certainty  as  nearly,  perhaps,  as  it  could 
be  reached  by  legal  demonstration.  His  conclu- 
sions, thus  carefully  formed,  were  sustained  by  him 
before  the  various  courts  where  he  practiced,  with 
a  firmness  and  boldness  which  pertained  to  a  con- 
sciousness of  their  accuracy,  and  a  learning  emi- 
nently calculated  to  edify  and  aid  the  researches  of 
the  most  enlightened  and  experienced  tribunal. 
"He  has,"  said  the  late  Chancellor  Kent,  on  hear- 
ing of  his  death,  "been  pouring  instruction  over 
my  mind  for  fifteen  years." 

He  was  persuaded  that  the  lawyer,  though  he  has 
prepared  his  case  by  laying  his  premises,  and  pro- 
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25*]  *provides  tliat  "  neither  the  Chancellor, 
nor.  Justices  of  the  Supreme  Court,  nor  any 
26*]circuit  judge  shall  hold  *auy  other  office 

ceeding1  to  a  conclusion  in  his  own  mind,  has  per- 
formed but  the  minor  part  of  his  duty.  The  opera- 
tions of  the  closet  have  yet  to  withstand  the  crit- 
icisms of  some  lynx-eyed  adversary,  and  undergo 
the  sittings  and  canvassing  of  the  Bench.  Suc- 
cessfully to  conduct  his  official  auditors  to  the  same 
conclusion,  to  simplify,  to  elucidate,  to  demon- 
strate, to  convince,  to  transfuse  his  own  ideas  into 
the  minds  of  others,  to  refute  the  arguments  of 
opposing  counsel,  animated  by  convictions,  perhaps 
equally  strong,  and  actuated  by  powers  equally 
commanding,  to  detect  the  sophistries,  dissipate  the 
obscurities,  obviate  the  doubts,  and  disentangle  the 
subtilties  in  which  zeal  and  ingenuity  have  involved 
the  subject,  or  to  meet  all  these  by  anticipation 
when  the  order  of  proceeding  will  not  admit  of  a 
reply,  was,  in  the  important,  intricate,  and  nicely 
balanced  causes  in  which  Mr.  Wells  was  frequently 
engaged,  and  before  the  courts  where  he  usually 
appeared,  one  of  the  loftiest  efforts  of  human  gen- 
ius. It  was  on  occasions  like  these,  "when  the 
matter  matched  his  mighty  mind,"  when  his  highest 
powers  were  truly  put  in  requisition,  that  he  justi- 
fied the  public  in  the  rank  w-bich  they  had  assigned 
him,  of  the  most  accomplished  lawyer  and  eloquent 
pleader  in  the  State. 

In  the  discharge  of  his  duty  as  an  advocate,  he 
generally  avoided  anything  like  an  exordium,  and 
endeavored  to  lead  his  hearers  by  the  shortest  and 
most  distinct  route  to  the  real  point  in  controversy. 
In  doing  this,  he  was  rarely  unsuccessful.  The  mind 
was  suddenly  filled  with  his  subject,  stripped  of 
everything  trifling  and  impertinent,  or  connected 
only  with  such  agreeable  associations  as  were  cal- 
culated to  interest  his  audience  and  fix  their  atten- 
tion. His  power  of  simplifying  the  most  intricate 
cases  has  often  been  admired,  and  seldom,  if  ever, 
excelled.  This  enabled  him  to  keep  in  constant  view 
the  strong  points  of  his  cause.  He  was  a  perfect 
master  of  the  narration :  his  memory  reached  all  its 
details ;  and  when  interrupted  as  having  maimed  or 
distorted  evidence,  the  explanation  which  followed 
generally  resulted  in  the  most  triumphant  accu- 
racy. In  the  distribution  of  his  subject  he  was  rig- 
idly methodical,  and  his  arrangement  appeared  to 
be  the  most  natural  and  lucid  of  which  it  was  sus- 
ceptible. Indeed,  he  had  no  wish  to  perplex,  entan- 
gle or  mislead  ;  for  he  would  not  violate  his  own 
clear  convictions ;  and  having  been  cautious  to  be 
well  persuaded  in  his  own  mind  that  the  cause  was 
with  his  client  upon  its  ultimate  merits,  his  argu- 
ments seldom  rested  on  merely  technical  and  for- 
mal grounds.  If  he  became  satisfied  that  his  adver- 
sary could  not  be  annoyed,  unless  by  a  professional 
ru»e  tie  guerre,  operating  in  derogation  of  his  plain 
and  substantial  rights,  success  in  such  legal  legerde- 
main had  no  charms  for  him,  and  he  either  advised 
a  compromise  upon  equitable  principles,  or  with- 
drew from  the  controversy.  He  uniformly  exam- 
ined the  whole  range  of  discussion,  and  sought  such 
a  result  as  he  believed  would  be  reflected  by  the 
mirror  of  the  law  in  its  truth  and  purity.  To  this 
result  he  adhered  with  a  Spartan  firmness,  which 
showed  that  he  considered  its  maintenance  not  only 
a  matter  of  private  but  of  public  duty.  Hence  he 

gave  no  countenance  to  uncertainty  or  innovation, 
y  endeavoring  to  substitute  the  maxims  of  a  fanci- 
ful morality  for  those  of  law;  though  where  the 
legal  rule  which  governed  his  case  was  doubtful,  no 
one  was  better  qualified  by  a  philosophic  view  of  its 
moral  merits,  to  show  which  side  of  the  scale  should 
preponderate ;  and  no  one  was  entitled  to  assume  a 
higher  tone  upon  those  questions  which  have  been 
treated  as  belonging  to  the  school  of  imperfect  obli- 
gation. For, 

Wells  was  a  Christian  moralist.  He  had  in  early 
life  made  the  doctrine  of  ethics,  as  refined  and  ex- 
alted by  the  promulgation  of  the  gospel,  the  subject 
of  a  thorough  investigation.  The  consequence  was 
a  profound  sense  of  its  truth  and  importance.  And 
though  he  viewed  its  great  and  leading  doctrines  as 
extremely  simple  and  easily  applicable  to  the  ordi- 
nary duties  of  life,  he  did  not  believe  that  one 
whose  profession  or  extensive  connections  in  busi- 
ness was  continually  bringing  under  his  review  the 
conduct  of  mankind  in  its  greatest  variety,  should 
content  himself  with  the  knowledge  of  its  rudi- 
ments. He,  therefore,  regarded  it  as  a  part  of  his 
professional  duty,  to  be  well  acquainted  with  the 
moral  code.  And  if  the  effect  of  its  doctrines  upon 
his  heart,  and  his  practice  in  all  the  relations  of  life 
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were  to  form  the  test  of  its  excellence,  the  sceffs  of 
scepticism  would  be  silenced  forever,  and  the  ma- 
niac ravings  of  the  atheist  regarded  as  doubly  in- 
sane. He  was  a  most  severe  and  critical  judge  of  his 
own  conduct.  He  looked  upon  religion  us  intended 
to  regulate  our  intercourse  with  one  another  here, 
by  adding  to  the  ordinary  sanctions  of  temporal 
morality  the  rewards  and  punishments  of  another 
life,  "  according  to  the  deeds  done  in  the  body." 
His  sense  of  duty  was  formed  upon  this  foundation, 
and  improved  into  a  habit :  so  that  he  presented  one 
of  the  finest  models  of  everything  excellent  in  pri- 
vate life,  and  brought  with  him  an  astonishing 
weight  of  character  to  the  bar.  He  thought  it  his 
duty  to  make  a  public  profession  of  religion.  Satis- 
fled  that  the  creed  and  practice  of  the  English  Epis- 
copal Church  were  the  nearest  in  accordance  with 
his  views,  as  being  the  most  liberal  and  enlightened 
of  any  which  prevailed  among  the  various,  though 
respectable  denominations  of  Christians  in  this- 
country,  these  circumstances  determined  his  pref- 
erence. For  several  years  before,  and  at  the  time  of 
his  death,  he  was  a  member  of  Grace  Church,  in  the 
City  of  N.  Y.  But  he  was  a  professor  of  religion — 
not  a  party  professor.  In  relation  to  all  other  Chris- 
tians, professing  or  otherwise,  he  was  mild  and  tol- 
erant. Amidst  bitter  railings,  sectional  accusations, 
harsh  epithets,  vindictive  jealousies,  obstinate  di- 
versities of  sentiment,  in  matters  of  trifling  mo- 
ment, adding  fuel  to  the  schism  and  arguments  to 
infidelity,  he  stood  a  firm,  unshaken  example  of 
forbearance,  candor  and  charity.  And  while  he  lived 
the  life  and  maintained  the  character  of  a  sincere 
and  pious  believer,  he  was  humble  and  unobtrusive 
in  his  opinions,  content  and  happy  that  his  "  serious 
thoughts  should  rest  in  heaven." 
"  As  some  tall  cliff  that  lifts  its  awful  form. 

Swell   from   the   vale,    and    midway  leaves   the 
storm. 

Though  round  its  breast  the  rolling  clouds  are 
spread, 

Eternal  sunshine  settles  on  its  head." 

I  have  noticed  the  morals  of  Mr.  Wells  in  this- 
place,  because  they  entered  much  into  his  character 
as  an  advocate.  His  language  to  all  others,  so  far  as 
their  religious  creed  came  into  question,  was  pre- 
cisely that  of  our  Constitution :  "  You  may  be 
right,  and  I  may  be  wrong."  Hence  ne  one  could  be 
less  assuming,  less  dogmatical,  less  the  practical  sec- 
tarian. But  this  very  circumstance  rendered  bis- 
rebuke  of  every  palpable  deviation  from  the  plain 
standards  of  moral  conduct,  the  more  awfully  stern 
and  severe:  and  gave  double  point  to  those  fine 
strains  of  moral  reasoning  sometimes  resorted  to  by 
him,  either  with  a  view  to  strengthen  the  legal 
inference  for  which  he  had  been  contending,  or  to 
elicit,  explain  or  rectify  a  point  left  in  doubt  by  the 
obscurity,  inaccuracy,  or  discrepancy  of  the  books, 
or  the  total  absence  of  authority. .  On  these  occa- 
sions he  was  truly  inimitable.  While  with  his  own 
master  hand  he  led  you  back  to  the  infancy  of  the 
common  law,  traced  the  various  operation  of  moral 
causes  which  gave  it  birth,  and  growth,  and  matur- 
ity, and  threw  a  blaze  of  light  over  that  which  had 
been  hidden  in  the  darkness  of  ages,  you  almost 
confounded  the  advocate  with  the  awful  voice  of 
Justice  herself,  teaching  to  her  own  tribunals  the 
first  principles  upon  which  her  laws  should  be  ad- 
ministered. 

He  was  an  orator  of  the  first  order.  "  A  man  may 
be  called  eloquent,"  says  Doctor  Goldsmith,  ''who 
transfers  the  passion  or  sentiment  with  which  he  is- 
moved  himself  into  the  breast  of  another.  A_n  in- 
timate persuasion  of  the  truth  to  be  proved,  is  the 
sentiment  and  passion  to  be  transferred  ;  and  who 
effects  this,  is  truly  possessed  of  the  talent  of  elo- 
quence." Perhaus  no  man  was  ever  a  more  perfect 
illustration  of  this  definition  than  Mr.  Wells.  Hav- 
ing devoted  himself  to  the  forum,  the  talent  which 
he  cultivated  with  the  greatest  assiduity,  and  with 
the  most  complete  success,  was  that  or  ratiocina- 
tion ;  and  there  is  no  doubt  that  this  formed  the 
predominant  character  of  his  eloquence.  Yet  he 
was  seldom  uninteresting,  even  in  his  most  ordinary 
efforts :  and  he  was  far  from  being  fettered  to  the 
dry  details  of  business-like  disscussion,  when  not 
strictly  required  by  the  matter  under  considera- 
tion. Nature  had  given  him  all  the  vehemence,  the 
fire,  the  mirth,  the  wit  and  the  pathos  which 
characterize  so  many  of  the  bar  in  the  country  of 
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Johns.,  492),  that  an  attorney  or  counselor,  as 
such,  does  not  hold  an  office  or  public  trust, 
28*]  within  *the  meaning  of  the  Constitution; 
but  the  same  question  lately  arose  before  the 
present  Chancellor,  who,  after  the  fullest  con- 

his  European  ancestors ;  but  it  was  the  study  of  his 
life  to  master  his  native  propensity,  and  make  it 
give  place  to  a  substitute  ordinarily  more  useful 
and  efficient  in  the  labors  of  the  forum.  He  so  far 
.succeeded  as  never  to  overact,  but  always  measure 
the  exercise  of  these  interesting  qualifications  strict- 
ly by  the  nature  of  the  subject.  Yet  though  the 
ground  which  he  trod  was  that  of  the  philosopher, 
the  lawyer,  the  logician,  he  delighted  to  pluck  the 
flowers  which  sprang  spontaneously  iti  his  path, 
while  he  trampled  with  disdain  the  far-fetched  and 
tawdry  exotic.  He  could  laugh  out  of  countenance 
the  foibles  and  follies  of  mankind;  and  raeanne_ss, 
treachery,  or  fraud,  touched  by  his  sarcasm,  in- 
tolerably pointed  and  severe,  started  into  their 
naked  deformity.  Sometimes  you  might  see  affecta- 
tion or  hypocrisy  writhing  under  the  lash  of  his 
irony ;  when  called  to  act  in  the  cause  of  oppressed 
.and  suffering  humanity,  he  awoke  into  the  liveliest 
action  all  the  strings  of  the  soul. 

But  his  arguments  were  usually  conducted  with 
direct  and  sober  earnestness,  and  so  framed  as  to 
•convince  rather  than  amuse.  Sometimes  they  were 
terse  and  condensed ;  at  others  full  and  illustrative  ; 
and  though  he  was  occasionally  pointed  and  sar- 
castic, he  was  commonly  gentle  and  conciliating. 
His  candor  and  integrity  often  drew  the  warmest 
.sentiments  of  approbation  and  respect  from  oppos- 
ing counsel.  In  his  opening  he  proceeded  with 
slow,  regular  and  deliberate  movements,  occupying 
as  he  advanced,  such  strong,  distinct,  and  well  forti- 
fied positions,  directly  on  the  road  to  his  object,  as 
led  you  along  a  safe  and  a  willing  follower,  and  pre- 
pared you  at  once  to  echo  his  conclusion.  The 
whole  bore  so  much  the  appearance  of  study,  sys- 
tem,and  preparation,  as  induced  you  at  times  to 
place  his  great  strength  in  this  department,  and  to 
•doubt  his  powers  of  reply.  You  were  deceived. 
He  could  not  only  seize  on  the  most  apposite  argu- 
ments almost  intuitively,  and  wield  and  fashion 
them  as  circumstances  or  inclination  directed,  but 
he  was  prompt,  skillful,  and  decisive,  in  meeting, 
-at  every  point,  the  various  assaults  of  adverse  in- 
genuity. 

He  had  a  masterly  manner  of  clothing  a  long 
•chain  of  connected  ideas  in  the  choicest  language. 
His  voice  was  flexible,  under  good  management, 
.and  easily  accommodated  to  the  sentiment  he  was 
desirous  to  express;  of  a  fullness  and  compass 
which  enable  him  to  discuss  a  question  for  a  long 
time,  and  in  the  most  animated  manner,  without 
faltering  or  hoarseness ;  and  so  clear  and  loud  as  to 
render  one  sitting  near  him  slightly  uneasy  from 
the  weight  and  pungency  with  which  it  fell  upon 
the  ear.  It  was  naturally  forcible  and  commanding; 
and  its  softer  tones  of  mild  persuasion  were  evi- 
dently the  result  of  cultivation  and  discipline. . 

In  his  person,*  Mr.  Wells  was  slightly  above  the 
middle  fiize.  He  bestowed  greater  attention  upon 
its  neatness,  and  his  dress  was  more  fashionable  and 
better  adjusted,  than  is  generally  deemed  consistent 
with  his  habits  of  study  and  abstraction.  His  form 
was  erect,  solid,  firm,  well  proportioned,  and  ap- 
parently fitted  to  endure  great  muscular  exertion. 
His  features  were  regular ;  and  his  complexion, 
which  was  somewhat  lighter  than  might  be  ex- 
pected to  accompany  his  glossy  black  hair,  his  dark 
-eyebrows,  overshadowing  a  pair  of  keen,  full  and 
black  eyes,  was  tinged  with  a  glow  of  good  health. 
Natui-e  had  probably  thrown  into  his  countenance 
something  which  physiognomy  would  call  an  air  of 
archness,  cunning  and  subtility ;  but  this  had  long 
since  been  subdued  to  the  bold  open  front  of  honor 
and  integrity.  In  the  excitement  of  debate,  his  eye 
.sparkled  with  peculiar  luster,  and  his  whole  coun- 
tenance beamed  with  intelligence.  Engagements  of 
less  importance,  or  the  hour  of  total  relaxation  from 
business  changed  those  appearances  only  in  degree, 
and  superadded  a  composure,  mildness  and  benig- 
nity, which  would  have  led  the  philosopher  or  the 
philanthropist  instinctively  to  have  sought  him  out 
as  a  brother. 

Of  all  men,  perhaps,  he  was  the  least  trained  "  to 
set  his  looks  at  variance  with  his  thoughts."  His 
countenance  uniformly  proved  traitor  to  the  work- 
ings of  his  mind.  I  am  told  by  a  gentleman,  who 
was  for  many  years  clerk  of  the  circuit  and  sittings 
in  N.  Y.,  that  he  could  always  discover,  through 
Ihis  medium,  Mr.  Wells'  confidence  or  want  of  faith 


sideration,  arrived  at  a  different,  and  to  me  a 
satisfactory  conclusion.  I  am  of  opinion  that 
an  attorney  *pr  counselor  does  hold  an  [*29 
office  or  public  trust,  within  the  sense  of  the 
Constitution.^) 

in  his  cause;  that,  on  some  dark  feature  coming 
out  against  his  client,  he  would  turn  to  him  with  a 
lower  of  suspicion,  and  demand,  in  a  peremtory  un- 
der tone,  "  Sir,  how  can  you  explain  this  to  me  ?  " 
His  high  cultivation  of  the  moral  sense  rendered 
him  a  most  miserable  advocate  for  a  client  who 
failed  to  satisfy  him  that  he  deserved  his  aid  ;  but 
this  very  circumstance  imparted  to  him  a  zeal, 
acuteness  and  perseverance  in  the  vindication  of 
what  he  was  persuaded  to  be  right,  or  in  the  refuta- 
tion of  what  he  believed  to  be  wrong,  which,  sus- 
tained by  his  high  powers  as  a  lawyer  and  orator, 
rendered  him  as  safe  an  advocate  as  Justice  herself 
could  desire. 

His  gestures  were  easy  and  dignified :  his  delivery 
natural,  firm  and  well  accented,  occupying  that 
happy  medium  between  slowness  and  impetuosity, 
which  gave  to  every  word  its  full  and  distinct  pro- 
nunciation, and  dealt  to  every  sentence  its  proper 
measure  and  emphasis ;  so  that  with  his  perspicuity 
of  arrangement  and  expression,  no  speaker  could 
be  more  easily  understood.  There  was  nothing  like 
hesitation.  "  recalling  or  recasting  of  sentences  as 
he  went  along:  "  but,  on  the  contrary>  he  was  per- 
fect master  of  his  language  as  well  as  of  his  subject; 
and  the  occasional  grandeur  of  his  peroration, 
showed  him  no  less  the  towering  and  sublime,  when 
his  subject  called  for  it,  than  he  was,  on  ordinary 
occasions,  the  forcible  and  argumentative  speaker. 

Such  is  the  life,  such  the  death,  such  the  character 
of  Mr.  Wells.  Perhaps  no  man  in  this  country  ever 
reached  the  same  elevation  and  occupied  so  large  a 
space  in  the  public  eye,  upon  the  mere  footing  of 
professional  eminence,  and  individual  worth.  "  Men 
of  talents  in  the  U.  S.,"  it  is  said,  "are  generally  bred 
to  the  bar ;  and  it  is  not  to  be  denied  that  there  are 
many  of  these  who  have  stood,  and  who  now  stand 
as  high  in  the  public  estimation  as  Mr.  Wells;  that 
the  influence  of  their  talents  and  character  has 
been  equally  benign,  and  much  more  extensive, 
than  we  are  entitled  to  claim  for  him  ;  and  conse- 
quently, that  their  reputation  filled  a  wider  region. 
Such,  perhaps,  were  many  of  those  who  have  de- 
parted before  him ;  among  whom  were  a  Hamilton, 
a  Parsons,  a  Dexter,  a  Pinckney,  a  Livingston.  Yet 
how  far  the  high  offices  which  these  great  men  held 
at  various  periods,  and  the  disposition  of  the  differ- 
ent political  parties  in  which  they  figured  to  make 
the  most  of  their  leaders  may  have  entered  into  the 
formation  of  their  characters,  it  is  indeed  impossible 
to  determine;  but  it  is  not  dealing  unfairly  with 
their  memory  when  we  make  great  allowance  for 
the  force  of  such  circumstances.  These  adventitious 
causes  had  no  agency  in  the  fortune  and  character 
of  Mr.  Wells.  He  stood  alone— the  architect  of  his 
own  greatness.  The  wreath  which  he  wore  was  not 
won  in  a  race  with  plebeian  competitors,  for  he  was 
a  master  spirit  in  the  ranks  of  the  American  Bar— 
the  talent  and  the  intellectual  enterprise  of  the  Re- 
public—noble and  generous  rivals,  who  yielded 
him,  with  common  consent,  and  with  cheerfulness 
and  pride,  the  honors  he  had  achieved. 

(b)  IN  THE  CASE  OF  DANIEL  WOOD. 
Before  SANFORD,  Chancellor. 

In  this  case,  it  became  a  question,  what  oath  or 
oaths  should  now  be  required  from  solicitors  and 
counselors,  upon  their  admission  to  the  bar.  If 
the  station  of  a  solicitor  or  counselor  is  an  office 
or  a  public  trust,  the  oath  to  be  taken  is  prescribed 
by  the  new  Constitution,  and  no  other  oath  can  be 
required.  If  this  station  is  not  an  office  or  a  public 
trust,  the  oaths  heretofore  required  must  be  taken. 

THE  CHANCELLOR.  So  far  as  the  legal  profession 
is  an  occupation  open  to  all,  there  is  no  reason  to 
consider  a  lawyer  as  a  public  officer.  The  exercise 
of  this  profession  is,  in  part,  an  occupation,  in 
which  every  person  is  free  to  engage ;  but  it  is  not 
so  in  respect  to  proceedings  in  the  courts  of  justice. 
These  proceedings  are,  according  to  our  laws  and 
usages  conducted  by  a  distinct  class  of  men,  spe- 
cially appointed  for  this  purpose.  The  practice  of 
the  law,  in  the  courts  of  justice,  is  permitted  only 
to  those  who  are  appointed  by  the  court :  the  per- 
sons appointed  are  subject  to  the  control  of  the 
courts ;  and  they  may  be  deprived  of  their  right  to 
pursue  this  occupation.  These  regulations  evi- 
dently consider  the  practice  of  the  law  in  the  courts 
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3O*1  *SANFORD,  Ctiancettor,  concurred  with 
the  Chief  Justice. 

SUDAM,  Senator,  concurred  with  Mr.  Justice 
WOODWORTH. 

The  rest  of  the  Court  were  of  opinion,  gen- 
erally (without  mentioning  the  particular 
ground  upon  which  they  decided)  that  a  cir- 
cuit judge  should  not  appear  as  counsel  in 
this  court ;  and  the  hearing  of  the  cause  was 
postponed  to  the  next  session,  to  the  end  that 
other  counsel  might  be  retained,  and  prepared 
to  argue  for  the  respondents. 

Cited  in— 3*  N.  Y.,  398 ;  31  Barb.,  361 ;  19  How.  Pr., 
104 ;  10  Abb.  Pr.,  355 ;  37  Hun,  433 ;  32  Cal.,  313. 


31*]    *COLDEN,  Plaintiff  in  Error, 

v. 
KNICKERBACKER,  Defendant  in  Error. 

Writ  of  Error —  Will  not  Lie  upon  Judgment,  by 
Default  —  Allegation  of  Diminution  —  Certi- 
orari  —  Variance  Between  Declaration  and 
,Roll — Count  on  Note  and  Common  Money 
Count — Assessment  of  Damages — Irregular- 
ities— Dismissal  of  Writ. 

A  writ  of  error  to  the  Supreme  Court  will  not  lie 
upon  a  judgment,  by  default. 

And  if  brought,  the  proper  course  is  neither  to 
affirm  nor  reverse  the  judgment  below ;  but  dismiss 
the  writ  of  error. 

In  error,  to  the  Supreme  Court,  upon  the  coming 
in  of  the  usual  return  containing  the  judgment  roll 
only— 

The  plaintiff  in  error  alleged  diminution,  viz. : 
that  there  yet  remained  in  the  court  below,  a  capias, 
return,  filing  rule  to  plead,  for  default,  interlocu- 
tory judgment,  for  reference  to  the  clerk  to  assess 
•damages,  for  report  thereon,  and  for  final  judg- 
ment, a  declaration  and  common  bailpiece,  &c. ; 

And  prayed  and  had  a  certiorari  to  the  court  be- 
low, upon  which  transcripts  of  all  these  proceed- 
ings were  certified. 

Form  of  alleging  diminution,  and  the  certiorari 
in  such  case. 

Upon  the  return  to  the  certiorari,  the  plaintiff  in 
•error  objected,  not  only  error  in  the  roll,  but  cer- 
tain irregularities  in  the  proceedings  below,  viz. : 

as  a  part  of  the  administration  of  justice :  as  a 
function  important  not  merely  to  private  parties, 
but  also  to  the  public.  They  are  regulations  which 
are  supposed  to  be  necessary  or  conducive  to  a 
good  administration  of  public  justice.  The  admis- 
.sion  of  an  attorney,  solicitor  or  counselor  is  a  gen- 
eral appointment  to  conduct  causes  before  the 
courts.  This  station  thus  conferred  before  public 
authority,  has  its  peculiar  powers,  privileges  and 
duties:  and  this  station  thus  becomes  an  office  in 
the  administration  of  justice. 

Attorneys,  solicitors  and  counselors  are  con- 
stantly denominated  officers  of  the  courts  by  which 
they  are  appointed.  Our  laws  have  required  that 
upon  their  admission,  they  should  take  a  particular 
oath  for  the  faithful  discharge  of  their  duties  ;  and 
that  oath  is  termed  by  the  Legislature  itself  an  oath 
-of  office.  In  this,  as  in  other  regulations,  the  Leg- 
islature have  considered  and  treated  persons  ap- 
pointed to  practice  the  law,  as  holding  a  species  of 
office. 

The  oath  of  office  prescribed  by  law  for  attorneys, 
•solicitors  and  counselors  is  still  requisite,  if  it  is  not 
.superseded,  by  the  existing  Constitution;  and 
either  that  oath,  or  the  oath  of  office  established 
by  the  Constitution,  must  now  be  taken.  If  this 
-station  was  an  office  before  the  adoption  of  the  ex- 
isting Constitution,  it  is  an  office  still :  and  if  it  is 
.an  office  under  the  laws  of  the  State,  it  is  an  office 
in  the  sense  of  the  Constitution. 

The  Constitution  of  the  Union  requires  that  all 
executive  and  judicial  officers  of  the  U.  S.,  and  of 
the  several  States,  shall  be  bound  by  oath  or  affir- 
mation to  support  that  Constitution.  The  Supreme 
Court  of  the  U.  S.  have  directed  that  counselors 
and  attorneys  admitted  to  practice  in  that  court, 
shall  take  an  oath  or  affirmation  to  demean  them- 
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That  the  defendant  below  (plaintiff  in  error)  did 
not  appear  in  the  court  below ;  that  his  name  in 
the  capias  and  the  subsequent  proceedings  were 
different ;  that  there  was  a  material  variance  be- 
tween the  declaration  and  roll ;  that  common  bail 
was  irregularly  filed ;  that  the  capias  was  return- 
able at  a  late  day  in  term,  and  yet  the  declara- 
tion was  entitled  generally,  &c. 

And  error  in  the  roll  was  also  insisted  on,  viz. : 
that  the  declaration  contained  a  count  upon  a 
promissory  note,  with  the  common  money  counts : 
and  yet  the  clerk  assessed  damages  generally, 
whereas  he  should  have  assessed  upon  the  count  on 
the  note  only. 

And  twelve  of  the  court  were  for  dismissing  the 
writ  of  error,  and  therefore  did  not  consider  wheth- 
er the  above  matters  could  be  alleged  for  error,  or 
not. 

But  eight  of  the  court  were  opposed  to  dismissing 
the  writ  of  error ; 

Yet  they  were  of  opinion  that  none  of  the  above 
matters  were  sufficient  cause  for  reversing  the 
judgment ;  and  therefore  it  should  be  affirmed. 

SemUe,  therefore,  that  these,  and  the  like  omis- 
sions and  mistakes,  not  appearing  upon  the  roll, 
are  matters  of  irregularity— not  error ;  and  are  the 
proper  subjects  of  redress  by  motion  in  the  court 
below : 

And  ftembie,  that  it  is  not  erroneous  or  irregular 
for  the  clerk  to  assess  general  damages  on  a  judg- 
ment by  default  upon  the  declaration  containing  a 
count  upon  a  promissory  note,  and  the  common 
money  counts. 

Where  the  plaintiff  took  his  judgment  by  default, 
omitting  by  mistake,  to  "file  common  bail,  the  [*38 
Supreme  Court,  on  motion,  allowed  him  to  appear 
for  the  defendant  mine  pro  tune.  Per  Sudani,  Sen- 
ator, interrupting  the  argument  for  the  defendant 
in  error. 

Citations-Garth.,  113, 114 ;  1  R.  L.,  324, 117, 134,  sec. 
i  7,  533,  sec.  15 ;  8  Johns..  359 ;  3  T.  R..  611 :  10  East, 
338:  2  T.  R.,  719;  N.  Y.  Const.,  Art.  5,  sec.  1 ;  12 
Johns.,  31,  493;  13  Johns.,  561;  17  Johns.,  469 :  Tidd 
Pr.,  103,  134, 135,  515,  664  ;  1  Johns.  Cas.,438;  2  Johns. 
Cas.,74 ;  4  T.  R.,  275, 493 ;  1 H.  Bl.,  353, 539  ;  2  H.  Bl.,  543 ; 
1  Johns.,  59 ;  Cas.  t.  Hardw.,  43,  44 ;  4  Johns.,  499 ; 
Lilly's  Entries,  331  to  392 :  Cro.  Jac.,  574 ;  2  Saund., 
46,  n.  6:  1  Str.,  425;  4  and  5  W.  &  M.,  ch.  21;  Col. 
Cas.,  41;  1  Sch.  &  L.,  712,  713,  719,  720;  3  Johns.,  43; 
10  Johns.,  119 ;  5  Johns.,  430. 

IN  ERROR  to  the   Supreme  Court,      The 
action  in  the  court  below  was  assumpsit, 
by  Knickerbacker  against  Golden. 

The  return  to  the  writ  of  error  contained, 
1  as  usual,  the  judgment  record  only,  by  which 

selves  uprightly,  and  also  to  support  the  Consti- 
tution of  the  U.  S. :  Rule  of  Feb.  Term,  J790,  and 
rule  of  Feb.  Term,  1791.  Attorneys  and  counselors 
are  thus  considered,  by  that  court,  as  officers  of 
the  U.  S.,  under  the  national  Constitution ;  and  the 
terms  of  that  Constitution,  "  execfttive  and  judicial 
officers,"  are  also  the  terms  of  the  Constitution  of 
this  State.  This  is  not  only  high  authority,  but  it 
is  also  most  direct  authority,  upon  the  question 
now  arising  here  ;  the  oaths  to  be  taken  by  public 
officers  being  the  subject  of  regulation  in  both  Con- 
stitutions, and  the  words  used  in  both  being  the 
same.  It  is  not  to  be  doubted  that  the  same  terms 
have  the  same  meaning  in  both  instruments ;  but 
if  such  a  doubt  could  arise,  it  must  vanish,  when 
we  perceive  that  the  Constitution  of  the  State,  in 
establishing  the  oath  to  be  taken  by  officers  of  the 
State,  includes  also  the  oath  to  support  the  national 
Constitution— thus  incorporating  the  two  oaths, 
and  making  them  applicable  to  the  same  persons 
and  cases. 

The  terms  "  office  and  public  trust,"  have  no 
legal  or  technical  meaning,  distinct  from  their 
ordinary  signification.  An  office  is  a  public  charge 
or  employment,  and  the  term  seems  to  comprehend 
every  charge  or  employment  in  which  the  public 
are  interested.  The  words  "  public  trust,"  still  more 
comprehensive,  appear  to  include  every  agency  in 
which  the  public,  reposing  special  confidence  in 
particular  persons,  appoint  them  for  the  perform- 
ance of  some  duty  or  service.  The  obvious  inten- 
tion of  the  existing  Constitution  is  to  establish  one 
oath  for  all  officers  and  for  every  public  trust :  and 
I  am,  accordingly,  of  opinion  that  the  oath  so  es- 
tablished, must  be  take_n,  and  consequently  that  no 
other  oath  can  be  required. 
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it  appeared  that  the  plaintiff  below  declared 
against  the  defendant  upon  a  promissory  note, 
alleged  to  have  been  given  by  the  defendant 
to  one  Squires,  or  order,  for  $570.54,  dated 
Sept.  21,  1820,  and  payable  one  year  after 
date.  The  declaration,  as  appeared  by  the 
record,  also  contained  the  common  money 
counts.  Judgment  passed  against  the  defend- 
ant by  default  upon  all  the  counts  ;  and  as  it 
further  appeared  by  the  record,  the  damages 
of  the  plaintiff  were  assessed  by  the  clerk, 
generally,  and  without  distinguishing  between 
the  special  and  general  counts. 

Upon  filing  this  return,  the  plaintiff  in  error 
alleged  diminution  thus : 

"  And  the  said  plaintiff.  Cadwallader  R. 
Golden,  comes  here  into  this  court,  for  the 
Trial  of  Impeachments  and  the  Correction  of 
Errors,  by  Aaron  Burr,  his  counsel,  on  this 
6th  day  of  Sept.,  1823,  at  the  Capitol,  in  the 
City  of  Albany,  and  suggests  and  alleges  to 
the  said  court,  that  there  is  remaining  before 
the  Justices  of  the  people  of  the  State  of  N. 
Y.,  of  the  Supreme  Court  of  Judicature  of  the 
same  people,  a  record  of  judgment  in  favor 
the  defendant  in  the  above  cause  who  was 
plaintiff  in  the  said  Supreme  Court,  against 
the  said  plaintiff  in  this  court,  and  also  a 
capias,  return,  and  filing,  the  rules  to  plead, 
for  default,  for  interlocutory  judgment,  for 
reference  to  the  clerk  to  assess  damages,  for 
report  thereon,  and  rule  for  judgment,  the 
declaration  and  common  bailpiece,  the  affi- 
davits, as  well  on  the  part  of  the  plaintiff  as 
on  the  part  of  the  defendant,  on  a  motion 
made  successively  in  the  terms  of  May  and 
Aug.,  1822,  to  set  aside  the  default,  and  the 
rules  or  orders  made  thereon  by  the  court, 
the  transcript  whereof  is  not  certified  and  re- 
turned with  the  writ  of  error  depending  in 
33*J  this  *court ;  and  thereupon  the  said 
plaintiff  prays  a  writ  of  certiorari  to  be  issued 
to  the  said  Justices  of  the  said  Supreme  Cfturt, 
commanding  them  to  certify  the  transcript  of 
the  said  record  and  proceedings  so  remaining 
before  them." 

Whereupon    a    certiorari    issued    in   these 
words  : 
"The  people  of  the  State  of  N.  Y.,  by  the 

(L.  s.)  Grace  of  God,  free  and  independ- 
ent, to  our  Judges  of  our  Supreme 
Court  of  Judicature,  Greeting  : 

We  being  willing,  for  certain  causes,  to  be 
certified  of  the  proceedings  in  a  certain  cause, 
lately  depending  in  our  court  before  you,  by 
our  writ  between  John  Knickerbacker,  Jun.. 
plaintiff,  aud  Cadwallader  R.  Colden,  defend- 
ant, of  a  plea  of  trespass  on  the  case  ;  and  of 
the  judgment  thereupon  obtained  in  our  said 
court,  do  command  you,  that  the  transcript 
of  the  proceedings  in  the  said  cause,  to  wit : 
the  capias,  return  and  filing,  the  rules  to  plead, 
for  default,  for  interlocutory  judgment,  for 
reference  to  the  clerk  to  assess  damages,  for 
report  thereon,  and  rule  for  judgment,  the 
declaration  and  common  bailpiece,  the  affida- 
vit, as  well  on  the  part  of  the  defendant  as  on 
the  part  of  the  plaintiff,  on  a  motion  made 
successively  in  the  Terms  of  May  and  August, 
1822,  to  set  aside  the  default,  and  the  rules  or 
orders  made  thereon  by  the  court,  with  all 
things  touching  the  same,  by  whatsoever  name 
the  parties  may  be  called  therein  ;  you  send  to 
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our  President  of  the  Senate,  Senators  and 
Chancellor  of  the  State  of  N.  Y.,  in  the  Court 
for  the  trial  of  Impeachments  and  the  Correc- 
tions of  Errors,  distinctly  and  plainly  under 
the  seal  of  our  said  Supreme  Court,  before 
you,  and  this  writ,  forthwith,  so  that  we  may 
do  thereupon,  what  of  right,  and  according  to 
the  form  of  the  Statute  in  such  case  made  and 
provided,  shall  need  to  be  done.  Witness, 
John  Taylor,  Esq.,  President  of  the  Senate,  at 
the  Senate  Chamber,  in  the  Capitol,  in  the 
City  of  Albany,  on  the  sixth  day  of  Septem- 
ber, one  thousand  eight  hundred  and  twenty- 
two.  JOHN  F.  BACON,  Clerk." 

The  return  to  this  writ  consisted  of  the 
transcripts  required  by  the  certiorari,  except- 
ing the  affidavits  used  upon  the  motions  in  the 
court  below. 

*From  these  it  appeared  that  the  [*34 
plaintiff  in  the  court  below,  was  named  in  the 
capias,  John  Knickerber,  but  the  ac  etiam  and 
the  subsequent  proceedings  in  the  cause  were 
in  the  name  of  John  Knickerbacker  :  the  date 
of  the  note  set  forth  in  the  declaration,  was 
Sept.  21,  1821,  and  thus  varied  from  that  men- 
tioned in  the  record  ;  and  the  note  being  pay- 
able, as  set  forth  in  the  declaration,  one  year 
after  date,  would  not  fall  due  under  nearly  a 
year  after  the  commencement  of  the  suit. 

The  capias  was  returned  and  filed  Nov.  6, 
1821  ;  and  the  plaintiff  filed  common  bail  and 
a  declaration,  and  entered  his  rule  to  plead  on 
the  29th  of  the  same  month. 

The  *apia*  was  returnable  Oct.  27,  1821,  and 
the  declaration  was  entitled  of  Oct.  Term,  gen- 
erally, of  that  year.,  The  term  commenced 
Oct.  15.  The  plaintiff  entered  a  default  Jan. 
3,  1822  ;  and  a  rule  to  assess  damages  upon  all 
the  counts.  Now,  all  these  matters  were  in- 
sisted on  for  error,  as  well,  as  the  general  as- 
sessment of  damages.  And  accordingly, 

Mr.  8.  M.  Hopkins,  for  the  plaintiff  in  error, 
stated  the  following  points  : 

1st.  That  the  capias  is  in  the  name  of  John 
Knickerber,  but  the  subsequent  proceeding* 
are  in  the  name  of  John  Knickerbacker. 

2d.  That  Colden  did  not  appear  in  the  suit, 
either  by  filing  bail,  or  in  any  other  mode,  as 
required  by  law  ;  the  common  bailpiece  filed 
by  Knickerbacker,  on  the  behalf  of  Coldeu, 
having  been  filed  contrary  to  the  Statute  and 
therefore  void. 

3d.  That  from  the  showing  of  Knickerback- 
er in  the  declaration,  he  had  no  cause  of  action 
against  Colden  at  the  time  of  the  commence- 
ment of  the  action,  or  at  the  time  of  entering 
judgment  therein. 

4th.  That  there  is  a  variance  between  the 
declaration  and  the  judgment  record  in  this  ; 
that  in  the  declaration  Knickerber  counts  on  a 
note  made  in  1821,  whereas  in  the  judgment 
record  no  such  note  is  mentioned,  but  a  note 
alleged  to  have  been  made  in  1820. 

*5th.  That  the  matters  and  causes  of  [*35 
action  alleged  and  set  forth  in  the  second  count 
of  the  declaration,  are  triable  and  determin- 
able  only  by  a  jury  ;  but  that,  nevertheless, 
the  whole  matter  contained  in  the  declaration 
was  referred  to  the  clerk,  who  reported  there- 
on. 

6th.  That  the  declaration  is  of  Oct.  Term, 
generally,  referring  to  the  first  day  of  the 
term,  although,  from  the  showing  of  Knicker- 
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backer,  his  writ  was  taken  out  after  that  day, 
and  was  returnable  on  the  last  day  of  the  term. 

He  said,  it  is  true,  that  a  part  of  the  objec- 
tions are  of  form.  Many  errors  may  be  called 
so,  which  are  yet  of  vital  importance.  Mat- 
ters of  form  are  essential,  to  enable  parties  to 
avail  themselves  of  their  rights  ;  and  there  is 
no  safety  for  a  defendant,  if  the  plaintiff  is  al- 
lowed to  travel  entirely  out  of  the  ordinary 
course  of  judicial  proceedings.  Here  the 
plaintiff's  name  was  wrong  and  there  was  no 
chance  for  the  defendant  to  appear  in  a  right 
name. 

The  plaintiff  having  brought  the  defendant 
into  court  should  have  allowed  him  a  regular 
time  to  appear.  Not  having  done  so,  the  pro- 
ceedings are  intrinsically  erroneous.  The 
capias  was  returnable  Oct.  27,  and  the  plaintiff 
filed  common  bail  Nov.  29  following.  The 
defendant  did  not  appear  at  all.  Finding  a 
judgment  against  him,  he  has  a  right  to  look 
to  the  continuity  of  the  proceedings.  The  dec- 
laration relates  to  the  first  day  of  the  term  and 
in  judgment  of  law  was  put  into  court  before 
the  return  day  of  the  process.  (Venables  v. 
Daffe,  Garth.,  113,  114.)  Had  the  plaintiff 
sued  in  his  right  name,  he  had  no  authority  to 
file  common  bail  until  forty  days  after  the  re- 
turn of  the  process.  The  Statute  (1  R.  L.,  324) 
is  conditional,  "  that,  in  cases  where  special 
bail  may  be  required,"  if  the  defendant  shall 
not  cause  the  same  to  be  given  within  double  the 
time  required  for  that  purpose  by  the  rules  of 
the  court,  it  shall  be  lawful  for  the  plaintiff  to 
file  common  bail  for  the  defendant."  The 
forty  days,  which  are  double  the  time  allowed 
for  pleading  in  the  Supreme  Court,  did  not 
expire  till  Dec.  6.  The  twenty  days'  time  for 
appearing  in  that  court  ran  from  Oct.  27,  the 
return  day  of  the  writ.  This  formality  should 
have  been  strictly  complied  with.  The  plaint- 
iff can,  in  no  case,  in  the  Supreme  Court,  file 
-common  bail  till  after  forty  days  from  the  sec- 
36*]  ond  *week  of  term.  (Lane  v.  Cook,  8 
Johns.,  359.)  But  the  plaintiff  has  not  only 
appeared  for  us  out  of  time,  but  he  appeared 
for  us  at  the  suit  of  a  person  not  named  in  the 
process.  It  is  settled  that  he  cannot  do  this 
even  after  the  double  time  for  appearing  has 
expired.  (Doe  v.  Butcher,  3  T.  R.,  611  ;  De- 
lanoy  v.  Cannon,  10  East,  328  ;  Smith  v.  Pain- 
ter, 2T.  R.,  719.) 

The  plaintiff  then  declared  upon  a  note  pay- 
.able  nearly  one  year  after  the  action  was  com- 
menced ;  but  when  he  comes  to  make  up  the 
record,  he  corrects  the  date  and  makes  it  pay- 
able one  year  earlier. 

The  rule  that  the  clerk  assess  damages,  gen- 
erally, upon  all  the  counts  is  a  substantial 
error  and  decisive  of  the  cause.  The  defend- 
ant's right  to  have  the  damages  assessed  by  a 
jury  have  been  wholly  disregarded.  The  only 
exception  to  this  right  is  by  Statute  (1  R.  L., 
522,  sec.  15),  when  a  judgment  by  default,  de- 
murrer, or  confession,  is  given  upon  a  written 
contract  for  a  sum  certain.  Wherever  there  is 
the  least  uncertainty  in  the  damages,  the  law 
always  calls  for  the  intervention  of  a  jury.  The 
same  thing  is  required  by  the  most  sacred 
rights  of  the  parties.  This  very  point  was 
decided  in  the  case  of  Burr  v.  Waterman,  on 
error  from  the  Mayor's  Court  of  N.  Y.  to  the 
Supreme  Court,  M.  S.  May  Term,  1821.  The 
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Statute  authorizing  an  assessment  by  the 
clerk,  in  any  case,  is  at  best,  in  derogation  of 
a  common  law  right,  and  should  be  construed 
strictly. 

*Me8srs.  J.  L.  Viele  and  A.  Van  Vech-  [*:*7 
ten,  contra.  The  defendant  will  contend  that 
the  judgment  of  the  Supreme  Court  ought  to 
be  affirmed,  for  the  following,  among  other 
reasons  : 

*1.  Because  the  plaintiff  in  error  [*.'$8 
could  have  had  complete  relief,  as  to  every 
error  complained  of,  in  the  court  below,  and 
by  neglecting  to  apply  there,  has  waived  those 
errors,  if  they  are  such. 

*2.  Because  none  of  the  errors  relied  [*3» 
upon  lay  the  foundation  for  a  writ  of  error  in 
this  court. 

3.  Because  all  the  errors  complained  of  by 
the  plaintiff,  if  any  exist,  are  cured  by  the 
Statute  of  Jeofails. 

*This  is  an  attempt,  by  a  writ  of  error,  [*4O 
to  correct  more  clerical  mistakes,  without  first 
applying  to  the  court  below  for  their  correc- 
tion. But  by  adverting  to  the  Constitution 
(art.  5,  sec.  1),  it  will  be  seen  that  this  court 
was  formed  for  the  purpose  of  revising  errors 
in  the  actual  decisions  of  the  Supreme  Court. 
The  Justices  of  the  Supreme  Court  are  re- 
quired on  writ  of  error  to  assign  the  reasons 
by  which  they  were  guided  in  the  judgment 
of  the  court  below.  But  these  errors  all  passed 
on  in  silence  ;  and  the  court  were  never  called 
to  pronounce  upon  them,  though  perfectly 
competent  to  administer  relief.  Why  did  the 
defendant  omit  to  apply  to  that  court  ?  Shall 
he  be  allowed  to  delay  and  keep  silence,  dur- 
ing the  whole  round  of  this  proceeding  there, 
and  then  come  here  to  correct  errors  which  he 
never  brought  to  the  view  of  the  Supreme 
Court  ?  That  court  have  given  no  decision 
upon  these  matters,  within  the  meaning  of  the 
Constitution,  as  is  plain  from  the  nature  of  the 
objections.  The  mistake  of  the  name,  the  va- 
riance between  the  declaration  and  record,  the 
mistake  in  filing  the  common  bailpiece,  and 
the  general  assessment  of  damages,  &c. ,  are 
all  matters  of  which  the  defendant  ought  prop- 
erly to  have  availed  himself  in  the  court  below. 
The  error  in  the  name  could  not  mislead,  for 
the  name  is  right  in  the  ac  etiam.  The  defend- 
ant probably  knowing  the  plaintiff's  demand 
to  be  just,  lies  by  till  the  judgment  is  perfect- 
ed. He  doubtless  knew  of  the  irregularity, 
but  if  not,  on  discovering  it  he  should  have 
gone  to  the  Supreme  Court,  where  the  fact  of 
his  knowledge  could  have  been  tried  on  affi- 
davit. The  delay,  after  a  knowledge  of  his 
rights,  should  defeat  his  application  to  set 
aside  the  proceedings,  and  would  have  had 
this  effect  by  the  rules  of  that  court. 

*[SUDAM,  Senator.  Will  error  lie  for  [*4 1 
a  mere  irregularity  ?  I  had  supposed  it  would 
not.  The  usual  course  is  to  seek  redress  by 
motion  in  the  court  below.] 

Mr.  Hopkins  said  he  was  not  prepared  at 
this  moment  to  say,  upon  authority,  that  error 
would  lie  ;  but  he  insisted  that  every  irregu- 
larity is  error.  Error  is  a  generic  term  ;  and 
includes  not  only  those  defects  apparent  upon 
the  face  of  the  record,  but  every  omission  or 
mistake  in  proceeding  to  judgment,  which 
would  be  a  ground  for  setting  it  aside  in  the 
court  below. 
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Mesws.  Viele  and  Van  Vechten  denied  that 
every  irregularity  is  technically  an  error,  so  as 
to  be  the  subject  of  a  writ  of  error.  But  sup- 
pose it  to  be  as  contended  on  the  other  side,  at 
any  rate,  these  matters  should  have  been  sug- 
gested to  the  court  below,  in  order  to  warrant 
a  writ  of  error.  In  Sands  v.  Hildreth,  12 
Johns.,  493,  on  appeal  from  the  Court  of 
Chancery,  the  Chancellor  stated  that  the  appel- 
lants never  appeared  at  the  hearing  to  make  a 
defense,  in  consequence  of  which  his  decree 
was  given  as  a  matter  of  course,  on  the  default 
of  the  defendants  below.  This  court,  there- 
fore, dismissed  the  appeal.  This  was  on  the 
ground  that  the  merits  had  not  been  reviewed 
in  the  court  below,  through  the  neglect  of  the 
appellants.  In  Gelstonv.Hoyl,  13  Johns.,  139, 
the  defendants  below  joined  in  demurrer  to 
their  special  pleas,  but  when  the  demurrer 
was  called  upon  the  calendar,  they  made  de- 
fault, and  judgment  passed  without  argument; 
and  this  court,  for  that  reason,  refused  to  hear 
the  demurrer  argued  here.  The  reasoning  of 
the  Chancellor,  in  that  case,  applies,  most  em- 
phatically, to  these  matters  of  irregularity. 
"  It  is  (says  the  Chancellor)  an  unfair  proceed- 
ing ;  for  it  takes  from  the  party  demurring  an 
advantage  which  he  would  have  been  entitled 
to  in  the  Supreme  Court,  if  the  inclination  of 
that  court  had  been  against  him,  of  withdraw- 
ing his  demurrer  and  replying  to  the  pleas." 
So  of  all  matters  of  irregularity.  The  court 
below  will  exercise  a  discretion,  when  their 
attention  is  called  to  them,  in  amending  and 
overlooking  them  altogether,  or  setting  aside 
the  proceedings  according  to  the  various  cir- 
42*]  'cumstances  *of  each  case.  A  writ  of 
error  deprives  us  of  all  these  advantages.  In 
Henry  v.  Cuyler,  17  Johns.,  469,  this  court 
quashed  a  writ  of  error  brought  by  the  defend- 
ant below,  who  had  demurred  and  suffered 
judgment  against  him  upon  the  demurrer  by 
default,  although  the  same  question  had  been 
determined  against  him  in  another  cause  ;  and 
the  cause  was  brought  here  by  consent  of 
counsel. 

If  the  doctrine  of  these  cases  is  sound,  the 
writ  of  error  in  this  case  cannot  be  sustained. 
In  cases  of  irregularity  the  objection  must  be 
made  at  the  first  opportunity  which  offers. 
This  is  not  only  the  rule  of  law,  but  it  is  re- 
quired by  common  justice.  It  is  unjust  to  lie 
by  in  silence,  for  months  and  years,  till  the 
cause  has  gone  through  all  its  forms,  and  then 
surprise  the  party  by  a  writ  of  error,  or  ap- 
peal, even  after  an  execution  satisfied.  All 
the  irregularities  in  the  proceedings  below  are 
thus  waived  by  the  party  entitled  to  object. 
The  inference  is  that  he  means  to  acquiesce, 
on  the  judgment  being  against  him  according 
to  the  course  of  the  court.  This  action  was 
upon  a  promissory  note.  Perhaps  the  very 
reason  why  the  court  below  was  not  applied 
to  was  ,  because  the  irregularity  had  been 
waived  by  delay,  and  there  were  no  merits 
upon  which  to  found  the  application. 

But  suppose  error  will  lie  where  the  party 
has  suffered  a  judgment  by  default,  it  does  not 
follow  that  every  mistake  is  the  proper  subject 
of  a  writ  of  error.  Will  error  lie  for  an  im- 
perfection, of  which  a  party  cannot  avail  him- 
self in  pleading  ?  The  capias  does  not  appear 
upon  the  record  ;  and  when  it  is  defective  it  is 
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almost  a  matter  of  course  to  amend  it  in  the 
court  below.  A  mistake  in  the  name  is  amend- 
able. (Tidd  Pr..  124-5,  and  cases  there  cited.) 
It  would  be  a  libel  upon  justice  to  say  that 
every  little  slip  of  an  attorney  or  clerk  is  to 
ground  a  writ  of  error.  These  the  courts  will 
always  correct,  and  they  are  never  taken  ad- 
vantage of  in  practice  except  for  the  purposes 
of  legal  chicanery. 

If  the  party  will  come  here  upon  these  mat- 
ters, this  court  will,  at  least,  hold  him  to  the 
rules  which  govern  in  the  court  below.  Here 
is  a  delay  since  Nov.  29,  1821,  to  make  an  ob- 
jection to  the  mode  of  appearance.  The  de- 
fendant now  comes  in  and  says:  "I  have 
never  appeared.  *On  my  neglect  to  do  [*4& 
this,  the  plaintiff  had  a  right  by  statute  to  ap- 
pear for  me.  But  he  did  this  prematurely  ;. 
and  thereby  took  away  my  right  to  appear  at 
all."  We  deny  the  consequence.  We  did  that 
which  was  a  part  of  the  defendant's  duty,  and 
which  he  has  altogether  neglected.  If  we  ap- 
peared for  him  out  of  season,  he  should  have 
treated  our  act  as  a  nullity,  and  appeared  of 
course,  or  got  rid  of  our  irregular  appearance 
upon  motion,  and  then  have  come  in  by  hi& 
own  act.  The  defendant  should  have  moved 
in  this  case  to  set  aside  the  proceedings  before 
the  next  term.  (M'Evers  v.  Markle,  1  Johns., 
Cas.,  248  ;  Jones  v.  Dunning,  2  Id.,  74.) 

[SUDAM,  Senator.  I  remember  a  case  in  the 
Supreme  Court,  in  which  I  was  concerned  as 
counsel,  where  the  plaintiff  went  on  and  took 
his  default,  by  mistake,  without  having  filed 
common  bail  at  all,  and  the  defendant  had  not 
appeared  in  any  way.  In  that  case  the  court 
considered  the  filing  common  bail  a  mere  mat- 
ter of  form,  and  allowed  the  plaintiff,  on  mo- 
tion, to  appear  for  the  defendant,  nunc  pro- 
lunc.~\ 

The  objection  that  the  declaration  was  of 
Oct.  Term,  generally,  is  merely  technical,  and 
if  it  could  be  urged  as  irregularity,  either  here 
or  in  the  court  below,  it  is  clearly  amendable. 
But  according  to  the  reasoning  on  the  other 
side,  it  is  no  objection.  It  is  said  the  caption 
relates  to  the  first  day  of  term,  and  thus  in 
contemplation  of  law,  precedes  the  return  day 
.of  the  capias  ;  but  it  is  not  denied  that  it  also 
extends  to  every  other  day  in  the  term,  includ- 
ing the  last,  or  return  day,  as  well  as  the  first. 
These  cases  of  relation  to  the  first  day  of  term 
are  frequent  in  our  judicial  proceedings. 
They  depend,  however,  on  a  fiction  of  law, 
which  is  always  molded  to  the  purposes  of 
equity. 

Variance  between  the  declaration  and  record 
cannot  be  objected  here.  The  record  is  right;. 
and  this  is  the  only  evidence  of  the  proceed- 
ings below.  As  between  this  and  the  dec  a- 
ration,  the  record  should  govern.  The  very 
reason  why  the  defendant  did  not  go  to  the 
Supreme  Court  was,  probably,  because  the  rec- 
ord gave  the  true  date  of  the  note.  We  venture 
to  predict  that  this  court  will  have  business 
*enough,  and  not  of  a  very  pleasant  [*44 
nature,  if  they  once  consent  to  take  cognizance 
of  petty  irregularities  like  this. 

The  damages  were  properly  assessed  by  the 
clerk.  The  declaration  contains  one  count 
upon  a  promissory  note.  To  this  the  money 
counts  are  superadded,  which  is  the  usual  case 
in  declaring  upon  a  note.  The  Statute  (1  R. 

COWEN  2. 


1823 


COLDEN  v.  KNICKERBACKER. 


44- 


L.,  522,  sec.  15)  provides  that  when  judgment 
by  default  is  given  in  any  action  upon  any 
promissory  note  for  the  payment  of  money,  the 
court  shall  direct  the  clerk  to  assess  the  dam- 
ages. These  general  counts  are  as  good  upon 
a  promissory  note,  as  a  count  setting  forth  the 
note  itself.  Do  they  not,  then,  come  within 
the  language  of  the  statute  ?  An  action  con- 
taining these  counts  may  properly  be  called  an 
action  upon  a  promissory  note.  But  if  error, 
it  is  a  matter  which  the  court  below  should 
have  been  called  upon  to  correct. 

If  the  note  is  misdescribed  in  the  declara- 
tion, the  plaintiff  must  then  resort  to  his  money 
counts.  In  such  case  he  must  give  proof  of 
the  note  to  the  clerk  within  the  18th  section  of 
the  Act  (1  R.  S.,  523).  The  clerk  is  in  such 
case  required,  at  the  request  of  either  party,  to 
reduce  the  evidence  to  writing,  and  report  it  to 
the  court  specially,  who  are  to  pass  'upon  its 
competency — so  that  no  danger  can  arise  from 
his  assessing  damages  upon  the  money  counts. 
[SuDAM,  Senator.  The  usual  practice  in 
England  is,  I  believe,  to  enter  a  remittitur  as 
to  the  general  counts,  when  the  damages  are 
assessed  by  the  clerk.] 

Messrs.  Vide  and  Van  Vechten  referred  to 
Shep?terd  v.  Charter,  4  T.  R.,  275;  Messin  v. 
Massareene,  Id.,  493;  RashleigJi  v.  Salmon,  1  H. 
Bl.,  252,  and  Andrews  v.  Blake,  Id.,  529.  to 
show  the  distinction  between  the  practice  in 
England  and  that  of  this  State.  ( Vide  Tidd. 
Pr.,  515.)  In  England  it  is  matter  of  practice. 
It  does  not,  as  here,  depend  upon  a  statute  of 
provision.  It  will  be  seen  from  the  cases  cited, 
that  there  the  paper  upon  which  the  assess- 
ment takes  place  must,  as  matter  of  practice, 
be  spread  upon  the  record.  But  with  us  this 
cannot  be  important.  The  party  .has  notice  of 
the  assessment,  and  may  appear  and  oppose 
any  extravagant  or  otherwise  improper  assess- 
ment. 

45*]  *In  a  note  to  Longman  v.  Fenn,  2  H. 
Bl.,  543,  a  case  is  cited  from  Fitz  G.,  1621, 
where  the  Court  of  K.  B.  refused  to  set  aside 
the  judgment,  because  the  writ  of  inquiry  did 
not  appear  upon  the  roll. 

The  Legislature,  conscious  that  formal  errors, 
not  affecting  the  merits,  might  be  commit- 
ted, passed  the  Statute  of  Amendments  and 
Jeofails.  (1  R.  L.,  117.)  To  give  this  Statute 
complete  effect,  the  courts  do  not  wait  for  an 
actual  amendment;  but  where  the  error  alleged 
is  merely  formal,  they  consider  the  amend- 
ment as  already  made,  or  overlook  it  as  having 
never  existed.  This  principle  has  been  fre- 
quently acted  upon.  (Richardxon  v.  Backus, 
1  Johns.,  59;  Tidd.  Pr.,  664,  and  Cas.  t.  Hardw., 
43,  44;  Cheetham  v.  Tillotson,  4  Johns.,  499.) 
Mr.  Hopkins,  in  reply.  There  is  no  doubt 
that  if  the  defendant  had  voluntarily  appeared, 
or  this  judgment  had  been  after  verdict,  many 
ol  these  errors  would  have  been  amendable. 
But  gentlemen  forget  that  this  is  not  an  appli- 
cation to  amend.  It  is  a  proceeding  on  an 
issue  of  in  nullo  eat  erratum  upon  multiplied 
irregularities.  The  course  pursued  on  the 
other  side  was  unexpected,  and  has  driven  me 
to  a  course  of  research  so  sudden  and  desul 

1.— This  is  Mallory  v.  Jennings,  in  Fitz  G.  It  was 
held  that  the  want  of  an  award  of  a  writ  of  inquirj 
upon  the  roll,  in  assumpsit,was  cured  by  the  Statute 
of  Amendments. 
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,ory,  that  it  is  difficult  to  methodize  the  au- 
thorities which  I  must  use  in  reply.  Almost 
every  volume  of  law  mentions  the  distinction 
between  faults  curable  and  incurable  by  ver- 
dict and  nil  dicet;  but  perhaps  we  must  search 
n  vain  for  an  authority  to  show  that  all  the 
mistakes  and  omissions  which  we  complain 
of,  would  not  be  cured  by  the  default.  It 
would  be  difficult  to  find  an  adjudged  case  ii> 
favor  of  bringing  an  action  or  debt  upon  a 
bond  ;  and  it  is  so  in  relation  to  several  of  the 
rrors  assigned.  Much  has  been  said  of  the 
justness  ot  the  plaintiff's  demand.  But  this 
court  are  called  upon  for  a  decision  which  is 
to  form  a  precedent  upon  a  record  brought 
here  for  adjudication  upon  its  validity,  and  in- 
which  specific  errors  are  assigned.  The  court 
are  confined  to  the  face  of  the  record.  They 
will  not  yield  to  a  course  of  argument  which 
will  make  everything  uncertain,  and  render  it 
"impossible  to  advise  what  course  shall  [*4O 
be  taken  upon  a  given  state  of  things  appear- 
ing of  record. 

May  not  a  writ  of  error  be  brought  upon 
irregularity,  or  error  in  the  intermediate  pro- 
ceedings ?  If  not,  what  becomes  of  the  multi- 
plied distinctions  in  the  books  between  error* 
curable  and  incurable,  under  the  Statute  of 
Amendments  and  Jeofails?  In  Tidd's  Pr.. 
102,  authorities  are  cited  showing  that  the 
want  of  an  original  writ  is  aided  by  a  verdict, 
though  otherwise  of  a  defective  original.  It 
is  there  said,  that  if  an  amended  original  is  re- 
turned on  certiorari,  it  will  save  the  verdict, 
though  it  were  originally  defective.  But  in 
this  case  no  amendment  is  pretended.  We  are 
at  issue  upon  the  error  as  it  stands.  As  was 
remarked  by  an  honorable  Senator,  the  court 
below  might  have  ordered  common  bail  filed 
nunc  pro  tune,  to  save  the  proceedings,  but 
they  were  never  asked  to  do  this ;  and  if  the 
doctrine  contended  for  here  is  to  prevail,  the 
Statute  of  Common  Bail  is  a  nullity. 

Lilly's  Entries,  221  to  292,  present  a  series  of 
precedents  in  which  errors  are  assigned  in  the 
intermediate  proceedings  in  the  cause.  Many 
of  these  are  in  mere  matter  of  form,  but,  not- 
withstanding, taken  for  granted  to  be  error 
unless  amended.  The  want  of  a  warrant  of 
attorney,  or  the  appointment  of  a  guardian, 
no  venire,  no  original  and  the  like  are  treated 
as  fatal  errors,  unless  amended  below  and 
shown  to  be  perfect  by  a  return  to  the  cer- 
tioi'ari. 

Error  will  lie  upon  a  judgment  by  default. 
Salkield  v.  TJie  Ld.  William  Howard,  Cro.  Jac.  r 
547,  is  an  express  authority,  and  in  Sergeant 
Williams'  note  to  William  v.  Gwyn,  2  Saund., 
46,  n.  6,  it  is  said  that  error  will  lie  by  the  heir 
upon  a  judgment  in  a  real  action.  In  Edwards- 
v.  Blunt,  1  Str. ,  425.  it  is  decided  that  after  a 
judgment  upon  demurrer,  there  could  be  no 
motion  in  arrest,  but  agreed  that  it  would  be 
otherwise  after  a  judgment  by  default.  In 
Croswellv.  Packham,  6  Taunt.,  650,  judgment 
was  given  silently,  and  without  argument, 
upon  demurrer,  and  the  court  say  that  a  motion 
in  arrest  cannot  be  heard,  but  they  agreed  that 
error  would  lie. 

The  cases  showing  what  errors  are  fatal 
after  judgment  by  default,  or  upon  verdict, 
are  cited  in  2  Dunl.  Pr.,  705;  *Lilly,  [*47 
221,  assigns  for  error  that  the  original  was 
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clausum  fregit.  The  judgment  was  not  re- 
versed because  the  error  was  not  amendable, 
but  because  it  was  not,  in  fact,  amended.  The 
same,  234,  assigns  for  error,  that  an  original 
and  capia*  issued  before  the  cause  of  action  ac- 
crued. This  shows  that  error  may  be  assigned 
in  the  mesne  process  as  well  as  in  the  original. 
The  same  author  (236)  gives  an  assignment  of 
errors  that  there  is  no  writ  of  inquiry,  in  op- 
position to  the  case  cited  on  the  other  side  from 
H.  Blackstone  and  Fitz  Gibbon.  Error  was 
assigned  that  the  defendant  was  in  the  Fleet, 
and  no  declaration  served  upon  him.  (Lill. 
Ent.,  246.)  To  serve  the  declaration  person- 
ally, in  that  case,  was  a  statute  duty  in  En- 
gland (4  and  5  W.  &  M.,  ch.  21),  as  filing  com- 
mon bail  was  here.  In  this  as  in  that  case,  the 
defendant  is  not  in  court,  except  for  the  pur- 
pose of  a  particular  mode  of  proceeding ;  and 
the  party  must  keep  within  the  terms  of  the 
Statute.  Error  was  assigned  in  the  admission 
of  a  procJiein  ami  (Lill.  Ent.,  289);  and  in 
Phelipps  v.  Smith,  Id. ,  254  to  268,  error  was  as- 
signed for  want  of  almost  all  the  intermediate 
proceedings,  which  were  amended  and  cer- 
tified. 

All  the  arguments  ad  captandum,  such  as 
that  we  should  have  stood  upon  our  guard  and 
watched  and  amended,  fail  before  these  author- 
ities. We  were  not  thus  bound  to  play  the 
guardian  for  the  plaintiff's  attorney.  What  are 
lawyers'  forms  and  precedents  for  ?  What  but 
to  preserve  the  boundaries  and  barriers  by  which 
legal  proceedings  are  to  be  kept  regular?  And 
is  not  the  party  to  see  at  his  peril,  that  his  pro- 
ceedings are  regular  ?  Suppose  a  lawyer  files 
a  judgment  roll  without  any  previous  or  inter- 
mediate proceedings — it  is  said  by  gentlemen 
that  we  cannot  go  beyond  the  record  itself.  In 
such  a  case,  the  clerk,  on  error,  returns  a  regu- 
lar record  ;  and  if  we  are  thus  confined,  no 
judgment  can  be  reversed.  An  opportunity  to 
set  it  aside  has,  perhaps,  gone  by  in  the  court 
below.  A  notice  of  the  motion  may  not  have 
been  signed  ;  or  the  party  may  have  delayed 
his  application,  for  some  cause  which  the  court 
below,  in  the  exercise  of  its  discretion,  may 
not  think  sufficient  to  excuse  the  delay  ;  must 
the  party  sit  quietly  down  and  submit  to  the 
sacrifice  of  his  whole  estate,  perhaps  from  a 
48*]  mere  *slip  of  the  pen  ?  Suppose  a  ca. 
sa.  had  been  the  first  proceeding  in  this  case. 
We  might  as  well  be  asked,  "why  did  you  not 
appear  and  defend  the  action?  "  in  that  case  as 
in  the  present  one.  The  capias  was  void  and 
we  were  not  bound  to  notice  it. 

Has  the  Constitution  altered  the  settled  or- 
der of  things  which  we  have  been  consider- 
ing ?  Is  so  important  a  change  to  be  introduced 
by  mere  implication  ?  If  so,  would  not  a  sub- 
stitute have  been  provided  ?  We  had  early 
adopted  (he  English  Statute  of  Amendment 
and  Jeofails,  which  presuppose  that  writs  of 
error  will  lie  upon  judgments  by  default  on 
grounds  which  the  Statute  professes  to  cure. 
After  the'adoption  of  that  Statute,  in  Price  v. 
M'Evers,  Col.  Cas.,  46.,  error  was  brought  to 
this  court  upon  a  judgment  by  default  against 
the  defendant  in  the  Supreme  Court  (this  very 
case ) ,  upon  a  mere  miscast  of  six  pence  in  the 
in  toto  attingem  ;  and  the  writ  was  holden  to 
lie ;  though  the  record  was  amended  upon  the 
defendant  in  error  paying  all  the  costs.  Here, 
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though  the  party  may  be  permitted  to  amend 
the  formal  errors,  the  court  cannot  allow  an 
amendment  of  the  errors  in  substance  the  pre- 
maturity of  the  suit,  and  the  misassessment  of 
the 'damages. 

This  is  not  a  proper  occasion  on  which  to 
make  the  objection  that  error  will  not  lie  upon 
a  jugdment  by  default.  It  should  come  up  on 
motion  to  quash  the  writ  of  error.  It  is  re- 
markable, that  at  a  previous  term  a  motion  for 
such  an  order  was  made  and  refused,  in  this 
very  cause,  as  I  have  been  informed. 

Mr.  Viele.  With  permission,  I  must  correct 
the  gentleman  in  his  statement  as  to  the  result 
of  that  motion.  It  is  true  that  such  a  motion 
was  made,  but  it  was  not  passed  upon,  because 
the  late  Chancellor  was  absent.  It  was  merely 
suggested  by  an  honorable  member  of  the 
court  that  the  cases  upon  the  authority  of 
which  the  motion  was  made  did  not  apply  to 
this  case. 

Mr.  Hopkins.  Surely  the  suggestion  was 
correct.  Those  cases  do  not  apply  to  errors 
which  the  opposite  party  himself  has  commit- 
ted ;  but  merely  to  cases  where  the  cause  is 
*put  at  issue,  and  the  party  makes  de-  [*49 
fault  at  the  hearing.  (  Chamley  v.  Ld.  Dunsa- 
ny,  2  Sch.  &  Lef.,  712,  713,  per  Ld.  Redes- 
dale;  Id.,  719,  720,  per  Lds.  Carleton  and 
Erskine.)  They  have  been  cited  on  this  oc- 
casion ;  and  are  either  defaults  in  arguing  de- 
murrers, or  at  a  hearing  in  the  Court  of  Chan- 
cery when  the  cause  is  called  upon  the  calen- 
dar. 

That  it  is  fatal  on  error,  if  it  appear  by  the 
record  that  the  cause  of  action  arose  after  the 
commencement  of  the  suit,  the  court  are  re- 
ferred to  Cheetham  v.  Lewis,  3  Johns.,  42, 
Venables  v.  Daffe,  Carth.,  113,  the  note  to 
Barker  et  ux.  v.  Thorold,  1  Saund.,  40,  and 
Waring  v.  Tates.  10  Johns.,  119. 

THE  CHANCELLOR.  All  the  proceedings  in 
the  suit  in  the  Supreme  Court  being  returned, 
it  appears  that  judgment  was  entered  against 
the  defendant  by  default,  and  that  the  pro- 
ceedings passed  through  the  offices  of  the  Su- 
preme Court,  silently,  in  respect  to  the  Judges, 
who  were  never  asked  to  correct  any  irregu- 
larity, or  to  afford  any  relief  to  the  party,  who 
now  assigns  errors  in  those  proceedings.  The 
writ  of  certiorari  issued,  in  order  to  bring -into 
this  court  all  the  proceedings  not  stated  in  the 
record,  required  any  affidavits  used  on  a  mo- 
tion to  set  aside  the  default,  and  any  rules  or 
orders  actually  made  by  the  Supreme  Court 
thereon ;  but  no  such  affidavit,  rule  or  order  is 
returned.  The  plaintiff  in  error,  having  made 
no  application  whatever  to  the  Supreme  Court, 
for  any  redress,  now  asks  this  court  to  reverse 
the  judgment  thus  entered  against  him.  The 
judges  of  that  court  not  having,  in  fact,  de- 
cided any  question  in  the  cause,  have  not  giv- 
en reasons  upon  this  occasion. 

If  a  defendant,  making  no  defense  in  the 
Supreme  Court,  suffering  a  judgment  to  be 
entered  against  him  by  default,  and  making 
no  application  to  that  court  for  any  redress, 
might  come  before  this  court  and  ask  the  same 
redress  which  that  court  might  have  afforded, 
this  court  would  become,  in  effect,  a  court  of 
original  jurisdiction,  and  would  be  employed 
in  deciding  questions  which  the  Supreme 
Court  had  never  determined.  Such  a  course 
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of  proceeding  would  be  inconsistent  with  the 
Constitution,  and  pregnant  with  great  mis- 
chiefs. The  jurisdiction  of  this  court  is  mere- 
5O*]  ly  appellate.  *It  is  a  jurisdiction  to  re- 
exarnine  and  rejudge ;  to  correct  erroneous 
decisions  actually  made  ;  to  affirm,  reverse,  or 
alter  determinations  made  by  judges,  who  may 
give,  and  are  bound  to  give  reasons  for  their 
determinations.  It  is  not  a  jurisdiction  to  de- 
termine, in  the  first  instance,  causes  or  ques- 
tions which  have  not  been  submitted  to  the  de- 
cision of  other  courts.  This  separation  of 
jurisdictions  it  is  our  duty  to  maintain.  He 
who  comes  here  to  complain  of  errors  must 
show  not  merely  the  formal  proceedings  which 
in  a  general  course  of  practice  may  take  place, 
without  the  knowledge  of  the  judges,  and 
without  any  direction  from  the  court,  in  the 
particular  cause,  but  he  must  also  show  some 
judgment  or  some  decision,  upon  a  question 
actually  presented  to  the  judges  for  their  de- 
termination. 

In  this  case,  the  plaintiff  in  error,  not  hav- 
ing submitted  to  the  Supreme  Court  any  of 
the  objections  which  he  now  urges  here,  and 
not  having  made  the  least  effort  to  obtain  the 
decision  of  that  court  upon  any  one  of  those 
objections,  he  is  not  entitled  to  be  heard  in 
this  court.  The  proper  disposition  of  such  a 
case  is,  I  conceive,  not  to  affirm  or  reverse  the 
proceedings,  but  to  dismiss  the  writ  of  error. 

BOWKER,  BOWNE,  BRONSON,  CRAMER,  DUD- 
LEY,  EARLL,  GREENLY,  HUNTER,  PORTER, 
THORN  and  WHEELER,  Senators,  concurred. 

SUDAM,  Senator.  This  cause  comes  before  j 
the  court  on  a  writ  of  error  to  the  Supreme 
Court,  and  all  the  supposed  errors  assigned  by 
the  plaintiff  (except  the  5th),  are  those  exist- 
ing in  the  interlocutory  proceedings  in  the 
court  below,  and  do  not  appear  in  the  record. 
These  proceedings  ( the  capias,  declaration, 
<fcc.)  have  been  brought  into  this  court  by  a 
writ  of  certioi-ari,  and  three  questions  are  pre- 
sented for  its  consideration. 

1.  Whether  this  court  on  a  writ  of  error 
will  take  cognizance  of  mere  irregularities  in 
the  court  below,  which  might  be  corrected 
there. 

2.  Whether  this  court  will  sustain  a  writ  of 
error  to  the  Supreme  Court,  when  the  judg- 
51*]  ment  in  that  court  has  been  *permitted 
to  betaken  by  default,  the  error  assigned  ap- 
pearing on  the  face  of  the  record. 

3.  Whether  the  assessment  of  damages  by  a 
clerk  of  the  Supreme  Court,  on  a  declaration 
containing  a  count  on  a  promissory  note,  and 
the  money  counts,  is  authorized  by  our  Statute. 

1  am  satisfied  that  this  court  ought  not  to 
take  notice  of  mere  formal  defects  in  the  pro- 
ceedings of  the  Supreme  Court.  (  Cheetham  v. 
Tillotson,  4  Johns.,  499)  It  is  for  that  court  to 
redress  injuries  which  may  result  from  a  vio- 
lation of  its  rules  or  practice,  and  it  could  not 
be  tolerated  that  judgments  in  that  court 
should  be  reversed  here,  for  mere  mistakes  in 
form,  and  in  nowise  affecting  the  merits  of  the 
controversy. 

2.  The  second  question — whether  this  court 
will  sustain  a  writ  of  error  to  the  Supreme 
Court,  on  a  judgment  by  default  in  that  court, 
deserves  to  be  seriously  considered. 

This  point  is  presented  by  the  counsel  for 
the  defendant  in  error,  as  a  preliminary  ob- 


jection, and  they  contend  that  the  writ  of  error 
ought  to  be  quashed. 

In  support  of  their  position,  the  counsel 
cited  the  case  of  Oelston  v.  Hoyt,  13  Johns., 
561.  In  that  cause  the  plaintiff  had  demurred 
to  two  of  the  special  pleas  put  in  by  the  de- 
fendants, who  joined  in  the  demurrer,  but  de- 
clined arguing  the  demurrer  before  the  Su- 
preme Court,  when  the  cause  was  called  on, 
and  permitted  a  judgment  on  the  demurrer  by 
default.  That  case  differs  essentially  from  the 
one  now  under  consideration.  The  party 
had  made  his  defense.  He  was  in  a  situation  to 
have  taken  the  judgment  of  the  Supreme 
Court  upon  the  very  question  which  he  at- 
tempted to  discuss  in  this  court,  and  he  was 
very  properly  told  it  was  an  established  rule 
that  a  point  waived  by  him  in  the  court  below 
could  not  be  open  to  discussion  in  this  court. 
He  had  himself  abandoned  that  ground,  and 
by  this  means  misled  his  adversary,  and  de- 
prived him  of  rights  which  the  Supreme  Court 
could  have  afforded  him,  had  the  demurrer 
been  overruled.  It  was  a  voluntary  abandon- 
ment of  a  point  on  which  it  was  in  his  power 
to  have  taken  the  judgment  of  the  Supreme 
Court,  and  if  not  satisfied,  then  to  call 
*for  the  opinion  of  this  court.  So,  also,  [*52 
in  the  case  of  Sands  v.  Hildreth,  12  Johns., 
493.  There  the  cause  had  been  regularly  set 
down  for  a  hearing  on  bill  and  answer,  and 
upon  notice  to  the  party,  the  appellant  did  not 
appear,  but  suffered  a  decree  to  pass  against 
him  by  default.  This  court  dismissed  the  ap- 
peal, because  he  had  voluntarily  permitted  a 
decree  to  pass  against  him,  when  he  might 
have  taken  the  judgment  of  the  Chancellor  on 
the  merits  of  his  cause.  If  he  had  taken  his 
opinion,  it  might  have  been  unnecessary  to  re- 
sort to  this  court.  Not  having  done  this,  he 
was  presumed  to  have  acquiesced  in  the  judg- 
ment pronounced  by  the  Chancellor,  and  this 
court  would  not  aid  him  in  a  course  of  litiga- 
tion which  he  had  once  concluded  to  aban- 
don. 

Preliminary  questions  of  this  kind  are  al- 
ways addressed  to  the  sound  discretion  of  the 
court,  guided  by  principles  which  have  here- 
tofore, and  ought  in  the  future  to  govern 
courts  of  appellate  jurisdiction  ;  and  1  fully 
subscribe  to  the  doctrine  that  a  party  who  has 
placed  his  cause  in  a  situation  to  receive  the 
deliberate  judgment  of  the  Supreme  Court  or 
Court  of  Chancery,  and  who,  upon  a  hearing, 
on  notice,  voluntarily  withdraws  himself  from 
the  deliberate  judgment  of  the  court  below, 
and  permits  his  adversary  to  recover  by  his 
default,  is,  and  ought  to  be  precluded  from 
agitating  the  same  points  in  this  court. 

But  the  case  of  the  plaintiff  in  error  is  not 
within  the  rule  laid  down  in  the  cases  cited, 
nor  is  it  within  that  established  in  the  case  of 
Henry  v.  Cuyler,  17  Johns.,  469.  The  plaint- 
iff in  error  was  prosecuted  in  the  Supreme 
Court,  and  he  did  not  appear  to  the  writ.  He 
permitted  the  plaintiff  below  to  perfect  his 
judgment,  and  he  now  says  that  there  is  error 
in  that  record.  I  cannot  subscribe  to  the  doc- 
trine that  to  enable  a  party  to  maintain  his 
writ  of  error  (which  is  a  writ  of  right),  it  is 
necessary  that  he  should  appear  and  litigate 
the  suit  in  the  court  below.  He  may  rest  on 
the  honesty  and  integrity  of  the  plaintiff,  and 
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presume  that  he  will  not  enter  a  judgment  for 
a  greater  sum  than  is  justly  due.  But  he  may 
find  himself  egregiously  deceived.  A  judg- 
ment may  have  been  entered  against  him  for 
53*J  $10,000,  when  only  *$100  was  due.  And 
shall  it  be  said  that,  in  such  a  case,  he  cannot 
take  advantage  of  the  errors  of  his  adversary 
to  reverse  an  unjust  recovery  ?  This  may  be 
stating  an  extreme  case,  but  a  moment's  reflec- 
tion will  suggest  a  variety  of  cases  in  which 
the  greatest  injustice  might  be  effected,  and 
the  injured  party  without  a  remedy,  unless  his 
writ  of  error  is  secured  to  him.  If  he  appears 
in  the  suit  below,  he  then  takes  into  his  own 
hands  the  estimate  of  his  rights.  If  he  waives 
them,  it  is  his  own  act,  and  he  ought  to  be 
concluded.  But  if  he  trusts  to  the  plaintiff, 
if  he  does  not  place  any  obstacles  in  his  way 
to  a  speedy  recovery,  and  he  afterwards  finds 
that  the  plaintiff  himself  has  so  conducted  the 
suit,  that  in  judgment  of  law  his  proceedings 
are  erroneous,  he  is,  in  my  opinion,  entitled 
to  the  judgment  of  this  court  upon  the  record. 

Upon  the  face  of  all  our  records  the  judg- 
ment recorded  is  that  of  the  court,  and  I  can 
see  no  constitutional  objection  to  sustaining 
this  writ  of  error.  A  judgment  by  default  is 
as  much  the  judgment  of  the  court,  as  that  on 
a  verdict,  or  after  argument  on  a  case  made. 
The  words  of  the  Constitution  are  (art.  5, 
sec.  1) :  "and  when  a  writ  of  error  shall  be 
brought  on  a  judgment  of  the  Supreme  Court, 
the  justices  of  that  court  shall  assign  the  rea- 
sons for  their  judgment." 

Where  is  the  difficulty  in  the  Justices  of  the 
Supreme  Court  assigning  the  reasons  of  their 
judgment?  In  the  case  of  Gelston  v.  Hoyl,  be- 
fore cited.  Ch.  J.  Spencer  assigns,  as  the  rea- 
son for  the  judgment,  that  "when  the  cause 
was  called  (meaning  the  issue  joined  on  the 
demurrer),  the  defendant's  counsel  appeared 
and  declined  to  argue.  Whereupon  judgment 
was  given  for  the  plaintiff,  on  the  defendant's 
counsel  declining  the  argument."  Upon  these 
reasons,  assigned  by  the  Chief  Justice,  it  ap- 
peared the  plaintiffs  in  error  had  waived, in  the 
court  below,  that  part  of  their  defense  which 
was  embraced  by  the  demurrer,  and  this  court 
justly  held  them  to  it. 

In  the  case  now  before  the  court,  on  the  5th 
error  assigned  (which  is  the  only  one  appear- 
ing on  the  face  of  the  recofd),  there  could  be 
no  difficulty  in  assigning  the  reason  why 
54:*]  *the  court  referred  the  matter  to  their 
clerk  to  assess  the  damages.  In  the  Act  (1  R. 
L.,  134,  sec.  7)  organizing  this  court,  and  reg-' 
ulating  the  course  of  its  proceedings,  it  is  de- 
clared that  this  court  shall  "examine  all  such 
errors  as  shall  be  assigned  or  found  in  such 
record,  or  in  any  process  or  proceedings  con- 
cerning the  same,  and  call  upon  the  judges  of 
the  Supreme  Court  to  assign  the  reasons  of 
such  judgment." 

I  cannot  discover,  either  in  the  language  of 
the  Constitution  or  in  the  words  of  the  Statute, 
that  a  writ  of  error  can  be  supported  in  those 
cases  only  which  are  actually  argued  before 
the  Justices  of  the  Supreme  Court. 

Cases  of  great  hardship  and  injustice  might 
arise  in  which  the  party  would  be  without  a 
remedy,  unless  it  be  true  that  a  writ  of  error 
to  the  Supreme  Court  can  be  maintained  on  a 
judgment  or  decision  of  that  court  upon  inter- 
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locutory  proceedings,  such  as  motions  to  set 
aside  judgments  for  irregularity,  &c. 

If  I  understand  His  Honor,  the  Chancellor, 
his  opinion  is,  that  such  would  be  the  proper 
course,  and  it  may  be  supposed  that  he  is  sup- 
ported by  the  judgment  of  this  court  in  the 
case  of  Cla-son  v.  Shotwell,  12  Johns.,  81.  I 
concur  in  the  opinion  of  the  court  on  the  very 
point  necessarily  decided  in  that  cause.  It 
went  far  enough  to  reach  that  individual  case, 
which  formed  an  exception  to  the  general 
rule.  But  I  must  dissent  from  the  reasoning 
which  would  seem  to  go  beyond  the  case  then 
under  consideration.  This  court  has  never  as 
yet  said  that  a  writ  of  error  can  be  brought 
upon  the  opinion  of  the  Supreme  Court  on  a 
case  presented  to  them  by  affidavits,  and  aris- 
ing out  of  the  practice  of  that  court,  and  I 
trust  they  never  will  so  pronounce  the  law. 

I  am  entirely  supported  in  my  opinion  by 
the  case  of  Cheetham  v.  Tillotson,  5  Johns., 
430.  That  was  a  writ  of  error  on  a  judgment 
in  the  Supreme  Court,  by  default,  and  dam- 
ages assessed  on  a  writ  of  inquiry.  The  error 
alleged  was,  that  the  charges  in  the  declara- 
tion were  not  libelous.  The  learned  counsel 
(Messrs. '  Wood-worth  and  Henry)  who  argued 
the  cause,  never  raised  a  doubt  as  to  the  juris- 
diction *of  this  court,  though  the  excite-  [*55- 
ment  produced  by  that  controversy  was  well 
calculated  to  elicit  all  technical  objections  to 
the  writ  of  error.  The  judgment  of  the  Su 
preme  Court  was  reversed. 

From  a  review  of  all  the  authorities,  1  am 
satisfied  that  the  established  rule  of  this  court 
is  to  deny  to  a  suitor  the  right  of  litigating 
questions  here  which  he  had  placed  in  a  situa- 
tion to  receive  the  judgment  of  the  court  be- 
low, and  which  he  had,  on  the  hearing  there, 
voluntarily  abandoned ;  and  that,  with  the 
exception  of  the  case  of  Clason  v.  Shotwell, 
this  court  have  never  sanctioned  a  writ  of 
error  to  review  the  decisions  of  an  inferior 
court  pronounced  on  affidavits,  and  that  this 
was  a  case  sui  generis,  and  ought  not  to  be 
extended  beyond  the  precise  point  there  de- 
cided ;  that  the  case  now  before  the  court  is 
within  the  authorities  cited  ;  and  that  the  writ 
of  error  ought  not  to  be  quashed  for  the  cause 
assigned. 

When  a  judgment  is  taken  by  default,  the 
party  puts  himself  upon  the  regular  proceed- 
ings of  the  plaintiff,  and  he  never  can  be  said 
to  waive  that  to  which  he  never  assented,  or 
in  which  he  never  was  an  actor.  Nor  can  this 
court  exclude  a  case  of  palpable  error  (when 
such  a  case  shall  be  presented),  merely  be- 
cause the  defendant  below  did  not  appear  in 
the  suit.  It  would,  in  my  opinion,  violate  the 
first  principles  of  justice,  as  well  as  the  words 
of  the  Constitution  and  the  law  by  which  this 
court  is  organized. 

3.  This  leads  me  to  the  consideration  of  the 
5th  point  made  by  the  plaintiff  in  error — that 
the  declaration  containing  a  count  upon  a 
promissory  note,  and  the  money  counts,  the 
damages  ought  to  have  been  assessed  by  a 
jury,  and  not  by  the  clerk  of  the  court. 

The  decision  of  this  question  does  not  de- 
pend upon  the  English  authorities.  By  the 
15th  section  of  the  "  Act  for  the  Amendment 
of  the  Law  and  the  Better  Advancement  of 
Justice"  (1  R.  L.,  522),  the  court  is  author- 
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ized,  in  certain  cases,  on  a  judgment  by  de- 
fault, to  refer  it  to  their  clerk  to  assess  the 
damages.  By  the  17th  section,  if  the  suit  be 
on  any  bill  of  exchange,  promissory  note,  &c., 
truly  set  forth  in  the  declaration,  the  execu- 
56*]  tion  of  such  bill  or  note,  &c.,  need  *not 
be  proven.  By  the  18th  section,  the  clerk  is 
authorized  to  take  proof,  and  to  reduce  the 
testimony  of  witnesses  to  writing,  and,  if  re- 
quired, to  report  the  same  to  the  court.  Now 
it  is  a  well  settled  principle  that  a  promissory 
note  may  be  given  in  evidence  under  the 
money  counts.  So  may  the  clerk  assess  dam- 
ages on  an  account  stated.  The  assessment  of 
damages  by  the  clerk  being  authorized  by  law, 
disposes  of  this  point,  for  we  are  to  presume 
(after  judgment)  that  the  necessary  proof  was 
given  to  him  to  justify  his  report.  Upon  the 
coming  in  of  that  report,  the  judgment  en- 
tered upon  it  is  the  judgment  of  the  court. 

Our  Statute  enlarges  the  English  rule  of 
reference  to  the  clerk,  and  embraces  cases  in 
which  it  would,  in  England,  be  necessary  to 
execute  a  writ  of  inquiry. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  af- 
firmed. 

ERWIN,  LEFFEKTS,  LIVINGSTON,  LYNDE, 
MclNTYRE,  REDFIELD  and  WOOSTER,  Sena- 
tors, concurred. 

It  was  thereupon  ordered,  adjudged  and 
decreed  that  the  writ  of  error  brought  in  this 
cause  be  dismissed  this  court,  and  that  the 
plaintiff  in  error  pay  to  the  defendant  in  error 
his  costs  in  defending  the  writ  of  error,  to  be 
taxed,  and  that  the  record  be  remitted,  &c. 

For  dismissing  the  writ,  12 ;  for  affirming,  8. 

Cited  in— 6  Cow.,  601;  8  Cow.,  662;  2  Wend.,  145, 
165 ;  3  Wend.,  478 ;  4  Wend.,  186,  411 ;  5  Wend.,  637 ;  8 
Wend.,  229,  241 ;  25  Wend.,  250 ;  47  N.  Y.,  72;  8  Barb., 
352;  2  How.  Pr.,  189;  5  How.  Pr.,  325 ;  3  Sand.,  654; 
8  Leg-  Obs..  159. 


THE    NEW    YORK    FIREMEN    INSUR- 
ANCE COMPANY 

v. 
DE  WOLF. 

Marine  Insurance — Warranty  that  Property 
was  American — Sale  by  American  to  Resident 
of  St.  Thomas  —  Goods  to  be  Delivered  at 
Spanish  Port  for  five  per  cent.  Advance  on 
Price — Goods  to  be  paid  for  on  Delivery — 
Contract  Valid  —  Goods  Remain  American 
until  Delivered — Commercial  Rights  of  Neu- 
trals —  WhetJier  Provisions,  Contraband — 
What  Insured,  Bound  to  Disclose — Effect  of 
Sentence  of  Foreign  Court  of  Admiralty. 

Insurance  by  the  defendants  on  a  cargo  at  and 
from  N.  Y.  to  Havana,  and  at  and  from  thence  to 
Laguira  and  Porto  Cabello,  or  either  of  them,  at  a 
premium  of  seven  per  cent.,  to  return  five  and  a 
quarter  per  cent,  if  the  risk  ended  at  H.  without 
loss,  or  two  per  cent,  if  only  one  of  the  two  other 


ports  was  used,  and  the  risk  ended  without  loss: 
warranted  American  property.  The  cargo,  con- 
sisting of  flour  and  pork,  was  *purchased  of  [*57 
the  plaintiff,  a  native  American  citizen  residing  in 
N,  Y.,  by  L.,  a  Danish  citizen  of  St.  Thomas,  then 
in  N.  Y.,  under  a  contract  entered  into  here,  by 
which  the  plaintiff  agreed  to  deliver  the  cargo  to  L. 
at  Havana,  or  at  Laguira  or  Porto  Cabello.  at  five 
per  cent,  advance  on  the  invoice  or  cost  paid  by  the 
plaintiff  and  the  freight  and  premium  of  insurance 
paid  by  the  plaintiff.  The  cargo  was  consigned  by 
the  plaintiff  to  Spanish  merchants  at  Havana  (des- 
ignated by  L.),  with  instructions  to  dispose  of  the 
cargo  for  the  plaintiff's  account,  &c.,  or  to  send  it 
to  another  market;  that  is,  to  a  windward  port. 
The  bill  of  lading  expressed  that  the  cargo  was 
shipped  for  the  account  and  risk  of  the  plaintiff,  to 
be  delivered  at  Havana  to  H.  &  C.  or  their  assigns, 
paying  no  freight,  it  being  the  property  of  the 
owner  of  the  vessel.  On  the  arrival  of  the  vessel  at 
Havana,  the  consignees  interlined  the  bill  of  lading 
with  the  words  "  or  a  market,"  and  directed  the 
master  to  proceed  to  Laguira;  and  while  proceed- 
ing to  Laguira  the  vessel  was  captured,  near  that 
place,  by  a  Venezuelan  privateer,  and  carried  into 
a  port  in  the  Island  of  Margarita,  and  the  vessel 
and  cargo  libeled  in  the  admiralty  court  there,  and 
the  cargo  condemned  as  prize,  &c. 

In  an  action  on  the  policy  to  recover  for  a  total 
loss;  held  that  the  cargo  was  and  remained  the 
property  of  the  plaintiff  until  its  delivery  at  one  of 
the  ports  mentioned ;  that  there  was  no  delivery  or 
acceptance  of  it  at  Havana;  and  that  the  con- 
signees there,  in  directing  the  master  to  proceed  to 
L.,  acted  as  agents  of  the  plaintiff,  who  continued 
to  be  and  was  the  owner  of  the  cargo  at  the  time  of 
its  capture ;  and  that,  therefore,  the  warranty  was 
complied  with. 

That  such  a  contract  of  sale  is  legal  and  valid, 
both  by  the  municipal  law  of  this  country  and  by 
the  law  of  nations,  and  does  not  destroy  the  neutral 
character  of  the  property. 

That  the  plaintiff  was  not  bound  to  disclose  to  the 
defendants  the  facts  and  circumstances  of  the  con- 
tract ;  for  even  if  they  were  material,  yet  the  in- 
sured is  not  obliged  to  communicate  any  fact  as  to 
which  there  is  a  warranty,  express  or  implied. 

Where,  on  a  sale  of  goods,  no  time  is  stipulated 
for  the  payment,  the  price  is  to  be  paid  on  their 
delivery  to  their  purchaser. 

Provisions  shipped  by  a  neutral,  with  a  view  to 
supply  the  army  or  navy  of  a  belligerent,  are  not 
contraband  of  war. 

On  the  contrary,  such  a  destination  is  perfectly 
lawful. 

The  right  of  neutral  and  peaceful  states  to  carry 
on  commerce  with  countries  at  war,  excepting  in 
contraband  articles  and  with  places  in  a  state  of 
blockade,  is  perfect  and  unquestionable ; 

Though  the  question  may  frequently  arise, 
whether  the  contract  is  a  fraudulent  disguise  to 
give  to  the  property  the  character  of  neutrality 
during  its  transit,  and  whether  the  property,  in 
truth,  belongs  to  the  neutral  or  the  enemy. 

The  principle  of  the  law  of  nations,  laying  out  of 
view  the  case  of  contraband  articles  and  of  places 
actually  invested,  is  that  the  property  of  a  neutral, 
in  its  passage  to  a  country  at  war,  is  free,  and  that 
the  property  of  the  ad  verse  belligerent  is  subject  to 
capture  and  forfeiture. 

*It  is  settled  that  the  sentence  of  condemna-  [*58 
tion  by  a  foreign  Court  of  Admiralty  is  not  conclu- 
sive, but  only  prima  fafie  evidence  of  the  facts 
upon  which  it  purports  to  have  been  founded ;  and 
this  court  will  not  hear  an  argument  in  favor  of  its 
being-  conclusive. 

Other  points  were  discussed  by  counsel,  but  not 
decided,  viz. : 

1.  Whether  our  courts  will  recognize  a  war  be- 
tween a  Colony  and  the  mother  country  as  a  lawful 
war,  before  the  independence  of  the  former  is  ac- 
knowledged, either  by  the  mother  country  or  our 
own  government. 


NOTE. — Sale  by  an  American  to  a  Danish  citizen— 
Goods  to  remain  American  until  delivered  in  foreign 
port — Property  in  wliom  during  transit.  Compare 
note  to  Ludlow  v.  Bowne,  1  Johns.,  35.  See.  also,  re- 
port of  principal  case  in  Supreme  Court,  20  Johns., 
225. 

Provisions — When  contraband  of  war.  The  doc- 
trines of  international  law  on  this  are  unsettled.  In 
1  Kent  Com.,  139,  it  is  said  that  "  provisions  are  not 
generally  contraband,  but  may  become  so  under 
circumstances  arising  out  of  the  particular  situa- 
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tion  of  the  war  or  the  condition  of  the  parties 
engaged  in  it."  The  author  mentions  among  the 
circumstances  determining  their  character  whether 
they  are  the  growth  of  the  country  selling  them : 
whether  they  are  in  a  natural  or  manufactured 
state;  whether  they  are  intended  for  ordinary  or 
military  use.  See,  also,  Woolsey's  Int.  Law,  sec.  194, 
subd.  5,  et  sea. 

Sentence  of  foreign  court.    See  Vandenheuvel  v. 
United  Ins.  Co.,  2  Johns.  Cas.,  451. 
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2.  Whether  a  Colony,  being  acknowledged  inde- 
pendent, Is  bound  by  the  treaties  existing  between 
the  mother  country  and  foreign  nations. 

Citations-2  Cai.  Cas..  217  ;  2  Johns.  Cas.,  461,  476; 
4  Cranch.  272,  434 :  1  Johns.,  1, 17,  18 ;  2  Hob.  Adm., 
133,  300,  838,  343 ;  Marsh.  Ins.,  467,475;  Holt  N.  P., 
£S3,  287,  n.;  3  Burr.,  1905;  3  P.  Wins.,  186;  IT.  R., 
748;  5  Burr.,  2680;  lAtk.,  245;  1  H.  Bl.,  35;  3  T.  R., 
469;  4  East,  590;  6  Cranch,  274;  1  Wheat.,  25,  208,  382. 
387,  388,  391 ;  3  Rob.,  299,  300,  n. ;  4  Rob.  Adm.,  107, 
114,  n.  (a);  5  Rob.  Adm.,  115 ;  1  Gall.,  275:  Wheat. 
Dig.,  334  to  340,  tit.  Prize  ;  8  Cranch,  253,  275,  317, 335, 
339,  418 ;  2  Wheat.,  227,  231,  233,  246  :  13  Johns.,  361 ;  3 
Wheat.,  324,  610:  9  Cranch,  388;  2  Cai.,  155,  329;  3 
Ball.,  224;  13  Miles  Reg.,  236 ;  1  Cai.  Cas.,  7. 

TERROR  from  the  Supreme  Court.  The 
JJ  facts  appear  sufficiently  in  the  report  of 
the  same  case  in  the  court  below.  (20  Johns., 
314.) 

The  reasons  for  the  judgment  of  the  Su- 
preme Court  were  assigned  as  in  20  Johns. , 
225  to  229. 

Mr.  D.  B.  Ogden  for  the  plaintiff  in  error. 
We  rely  on  the  following  grounds  for  a  re- 
versal of  the  judgment  rendered  by  the  court 
below : 

1.  The  cargo  of  the  brig  George  Washing- 
ton, upon  its  shipment  at  N.  Y.,  became  the 
property  of  Moses  E.  Levy,  and  its  delivery, 
if  not  complete  at  N.  Y. ,  became  so  at  Havana. 

2.  The  voyage  insured  by  the  policy  in  this 
case  terminated  at  Havana. 

3.  The  cargo  of  The  George  Washington,  at 
the  time  of  the  capture  and  condemnation,  was 
not  American  property,  within  the  terms  and 
meaning  of    the  warranty    contained  in    the 
policy. 

4.  The  contract  under  which  the  cargo  was 
shipped,  was  calculated  to  increase  the  risk, 
and  therefore  ought  to  have  been  disclosed  to 
the  underwriters,  as  ought  also  the  letter  of 
instructions  from  the  assured  to  the  master, 
and  the  letters  from  the  assured  to  Hernandez 
&  Chavitau. 

5  The  transaction  was  a  mere  cover  to  bel- 
ligerent property,  and  was,  therefore,  a  fraud 
upon  belligerent  rights. 

6.  The  sentence  of  condemnation  is  conclu- 
sive evidence  that  the  cargo  was  not  American 
property,  and  so  the  court  ought  to  consider 
it. 

The  two  letters  of  July  21,  1818,  are  relied 
upon  to  prove  the  contract  between  De  Wolf 
5O*]  and  Levy.  It  was  made  at  a  *period  of 
open  war  between  the  Spanish  Government 
and  the  Republic  of  Venezuela  ;  which  was 
declared  as  long  ago  as  July  20,  1811  (1  Niles 
Reg.,  105,  121,  No.  7,  8),  and  has  continued  to 
rage  ever  since  that  time.  This,  though  car- 
ried on  between  the  Colony  and  the  mother 
country,  was  a  lawful  war  after  that  day,  on 
which  her  Declaration  of  Independence  was 
dated.  (1  Niles  Reg.,  125.)  In  Ware  v.  Hyl- 
ton,  3  Ball,  199,  Chase,  J.,  says,  "Before  our 
acts  of  separation  from  the  Crown  of  Great 
Britain,  the  war  between  Great  Britain  and  the 
United  Colonies,  jointly  and  separately,  was  a 
civil  war  ;  but  instantly  on  the  Declaration  of 
Independence,  the  war  changed  its  nature,  and 
became  a  public  war  between  independent 
governments  ;  and  immediately  thereupon,  all 
the  rights  of  public  war  (and  all  the  rights  of 
an  independent  nation)  attached  to  the  gov- 
ernment of  Virginia." 

The  President's  Message  of  Dec.   6th,  1817, 
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(13  Niles  Reg.,  236),  speaking  of  the  charai 
of  war,  says:  "  The  U.  8.  have  regarded 


character 
the 

contest,  not  in  the  light  of  an  ordinary  insur- 
rection or  rebellion,  but  as  a  civil  war  between 
parties  nearly  equal,  having,  as  to  neutral 
powers,  equal  rights.  Our  ports  have  been 
open  to  both,  and  every  article,  the  fruit  of 
our  soil,  or  of  the  industry  of  our  citizens, 
which  either  was  permitted  to  take,  has  been 
equally  free  to  the  others,"  and  in  The  U.  B. 
v.  Palmer,  3  Wh.,  364,  5,  Ch.  J.  Marshall  lays 
down  the  rule  that  the  proceedings  of  our 
courts  of  justice  in  relation  to  part  of  a  foreign 
empire,  which  asserts,  and  is  contending  for 
its  independence,  must  depend  entirely  on  the 
course  of  our  government. 

All  our  courts,  then,  are  bound  to  treat  the 
war  as  an  existing  and  lawful  one.  The  Ex 
ecutive  is  the  judge  by  whose  decision  this 
court  is  bound  to  abide  ;  and  I  shall  proceed 
upon  the  foundation  that  this  contract  was 
made  at  a  time  of  lawful  war  between  the 
people  of  Venezuela  and  the  King  of  Spain. 

Who  were  the  parties  to  this  contract  ? 
De  Wolf  was  an  American  citizen ;  Levy, 
being  resident  in  the  Spanish  Island  of  St. 
Thomas,  must  be  considered  as  a  Dane.  The 
brig  left  N.  Y.  and  proceeded  on  her  voyage 
to  supply  the  Spanish  government  with  pro- 
visions, either  at  Havana  or  Porto  Cabello,  the 
two  great  naval  depots  of  *Spain  in  the  [*6O 
neighborhood  of  Venezuela.  Can  property 
shipped  under  such  circumstances,  destined  as 
it  was  to  aid  Spain  in  her  unholy  efforts 
against  Venezuela,  be  considered  American  ? 
What  is  the  meaning  of  this  warranty  ?  Ch.  J. 
Spencer,  says  truly,  in  giving  the  opinion  of 
the  court  below  :  "  It  means  that  the  property 
was  American  by  the  law  of  nations."  It  is 
said  in  Vos  v.  The  United  Ins.  Co.,  2  Johns. 
Cas.,  180,  that  "it  is  a  settled  rule  that  the 
insured,  in  order  to  comply  with  his  warranty, 
must  not  only  maintain  the  property  to  be 
neutral,  but  so  conduct  himself  towards  the 
belligerent  parties,  as  not  to  forfeit  his  neu- 
trality. He  must  pursue  the  conduct,  and 
preserve  the  character  of  a  neutral."  In 
Fitzsimmons  v.  Newport  Ins.  Co.,  4  Cr.,  197, 
Marshall,  Ch.  J.,  remarks:  "  It  is  contended 
by  the  counsel  for  the  underwriters,  that  a 
ship  warranted  to  be  American  is  impliedly 
warranted  to  conduct  herself  during  the  voy- 
age as  an  American,  and  that  an  attempt  to 
enter  a  blockaded  port,  knowing  it  to  be 
blockaded,  forfeits  that  character.  This  po- 
sition cannot  be  controverted." 

The  question  whether  the  warranty  is  com- 
plied with,  then,  is  not  confined  to  the  strict 
and  narrow  principles  of  the  common  law, 
but  depends  upon  the  law  of  nations.  The 
true  inquiry  is  whether  the  property  be  neu- 
tral. The  answer  to  this  question  comes  most 
properly  from  the  courts  of  admiralty,  which, 
as  remarked  by  Kent,  J.  (in  Ludlow  v.  Dale,  1 
Johns.  Cas.,  18),  "are  especially  received  as 
binding  ;  because  they  proceed  upon  the  gen- 
eral principles  of  the  law  of  nations,  applica- 
ble to  all  suitors,  and  of  universal  extent  and 
reception.  They  are  governed  by  o«e  and  the 
same  law,  equally  known  to  every  country, 
and  equally  open  to  all  the  world."  In 
Duguet  v.  Rhinelander,  1  Johns.  Cas.,  360, 
Radcliff,  J.,  says  :  "  I  am  of  opinion  that  the 
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warranty  of  American  property  ought  to  be 
construed  in  reference  to  the  belligerent 
parties.  It  was  intended  that  the  property 
should  be  neutral  in  regard  to  them."  Kent, 
J.t  in  the  same  case  says:  "  I  think  that  the 
warranty  of  neutrality  must  be  considered  in 
reference  to  the  law  of  nations,  and  the  true 
question  is,  is  it  to  be  considered  a  Frenchman 
or  an  American  according  to  that  law? .  It  is  im- 
material how  he  was  considered  in  France,  or  by 
Gl*]  the  municipal  law,  because  *the  parties, 
by  the  true  construction  of  the  contract  had  in 
view  a  protection  on  the  high  seas,  under  the 
sanction  of  the  general  law."  So,  here,  this 
contract  was  not  only  made  in  time  of  war, 
but  in  express  reference  to  that  war.  If  in 
time  of  peace,  there  was  no  need  of  the  war- 
ranty. The  parties  meant  something  by  it ; 
and  the  language  of  the  insurers,  is:  "Because 
a  war  does  exist,  we  will  not  risk  the  property, 
being  American.  We  claim  the  protection  of 
the  law  of  nations  upon  it  as  American  prop- 
erty." Was  it  protected  by  the  law  of  nations? 
If  it  was  so  protected,  the  warranty  is  com- 
plied with  ;  otherwise,  it  is  violated.  The 
cargo  was  flour  ^and  beef,  shipped  under  a 
contract  with  the  Spanish  government  to  sup- 
ply their  army  or  navy,  to  aid  in  carrying  on 
the  war  against  Venezuela.  Independent  of 
authority,  I  ask  every  man  of  common  sense, 
whether  if  captured  by  Venezuela,  it  would  be 
protected  as  American  property.  Had  this 
property  been  shipped  under  similar  circum- 
stances to  supply  the  British  army  while  at 
New  York,  during  the  Revolutionary  War, 
would  not  our  courts  of  admiralty  have  con- 
demned it?  Were  we  at  war  with  another  coun- 
try, would  not  our  courts  of  admiralty  now  do 
it  ?  Let  our  courts  beware  how  they  pronounce 
property  thus  circumstanced,  beyond  the 
reach  of  condemnation.  We  may  commend 
the  poisoned  chalice  to  our  own  lips.  If  our 
country  is  attacked,  it  will  be  from  abroad. 
Our  invaders  must  be  supplied  by  provisions 
from  abroad,  which  may  always  be  secured 
against  condemnation  by  the  intervention  of  a 
neutral,  and  an  executory  contract  of  sale. 
No  case  can  be  found  warranting  neutrals  in 
such  extravagant  claims. 

But  we  shall  be  told  that  the  defendant  in 
error  was  innocent  ;  that  he  knew  nothing  of 
the  object  for  which  the  purchase  and  ship- 
ment were  made.  We  answer,  it  is  immate- 
rial whether  he  knew  it  or  not.  He  has  made 
a  full  warranty,  and  in  so  doing  has  taken  the 
knowledge  upon  himself.  He  was  bound  to 
know  the  object  of  the  voyage.  The  warranty 
was  intended  to  throw  the  risk  upon  him.  It 
is  a  novel  doctrine  that  ignorance  shall  oper- 
ate as  a  protection  when  there  is  a  breach  of 
an  express  warranty.  In  the  case  of  a  mere 
implied  warranty  of  seaworthiness,  knowledge 
G2*j  *is  never  material.  Why  does  a  con- 
trary doctrine  apply  here  ?  Is  there  any  differ- 
ence in  principle  between  the  two  cases  ?  An 
express  warranty  is  always  binding  in  all  cases, 
whether  the  warrantor  know  it  to  be  true  or 
false. 

But  suppose  knowledge  necessary.  De 
Wolf  had  full  notice.  It  is  an  established 
principle  in  equity,  and  acknowledged  in  all 
the  books,  that  circumstances  sufficient  to  put 
a  prudent  man.  on  inquiry,  is  equivalent  to 
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notice.  Such  circumstances  exist  in  the  pres- 
ent case.  Both  parties  to  the  contract  of  sale 
were  neutral.  It  was  natural  for  De  Wolf  to 
inquire  of  Levy,  "  why  do  you  wish  the 
cargo  to  retain  its  character  of  American  prop- 
erty ?"  A  Danish  character  would  have 
answered  the  same  purpose.  Levy  was  a  mer- 
chant of  St.  Thomas.  For  what  purpose  did 
he  wish  a  cargo  of  flour  at  Havana  ?  Why 
not  ship  it  in  his  own  name  ?  Having  such 
multiplied  causes  for  suspicion,  it  is  impossi- 
ble that  De  Wolf  should  not  have  been  put 
upon  inquiry,  and  finally  have  known  all 
about  this  affair.  Every  document  shows  that 
the  cargo  was  not,  in  fact,  shipped  in  the  name 
of  De  Wolf,  and  every  appearance  in  favor  of 
the  cargo  being  De  Wolf's,  is  evidently  a  mere 
cover  to  the  transaction.  The  letters  which 
treat  it  as  his  property,  and  under  his  direc- 
tion, were  known  and  approved,  and  two  of 
them  were  signed  by  him.  He  directs  it  to 
different  markets,  and  assumes  the  disposition 
of  the  property  as  if  it  was  to  pass  at  his  own 
risk,  although  he  had  previously  sold  it  to 
Levy.  He  states  in  his  letter  to  the  consignees 
that  the  cargo  was  to  be  sold  on  his  account, 
whereas  it  was  delivered  to  Levy,  and  it  was 
immaterial  to  De  Wolf  what  end  it  came  to. 
Why  lend  himself  to  cover  the  transaction  in 
this  manner,  if  he  did  not  know  the  object  ? 

The  property  was  rightfully  condemned. 
Although,  as  between  the  parties,  the  payment 
may  be  contingent,  depending  on  the  delivery 
of  the  property,  which  remains  at  the  risk  of 
the  neutral,  and  such  a  contract  may  be  law- 
ful in  peace,  yet  it  is  otherwise  during  war. 
In  the  case  of  The  Sally  Griffiths,  3  Rob.  Adm., 
300,  in  note,  the  court  say  :  "It  has  always 
been  the  rule  of  the  Prize  Courts  that  property 
going  to  be  *delivered  in  the  enemy's  [*6& 
country,  and  under  a  contract  to  become  the 
property  of  the  enemy,  immediately  on  arrival, 
if  taken  in  transitu,  is  to  be  considered  as  ene- 
my's property."  It  is  hardly  possible  to  find 
a  case  more  similar  to  the  present  than  that  of 
Tfte  Sally  Griffiths.  The  property  in  that  case 
was  shipped  under  a  contract  with  France,  to 
supply  the  French  armies,  and  covered,  as 
here,  with  the  semblance  of  American  charac- 
ter. If  that  case  be  law,  there  is  an  end  of  this 
cause.  But  Ch.  J.  Spencer,  speaking  of  the 
decision  in  that  case,  says  he  considers  the 
doctrines  advanced  by  Sir  William  Scott,  "the 
result  of  power  forgetting  right,  and  the  off- 
spring of  state  policy,  created  for  the  occa- 
sion." It  is  unfortunate  for  the  learned  judge 
that  Sir  William  Scott  did  not  make  the  decis- 
ion which  he  imputes  to  him.  It  happens  to 
have  been  made  by  Earl  Mansfield,  Sir  R.  P. 
Arden,  Master  of  the  Rolls,  and  Sir  W.  Wynne. 
This,  alone,  is  perhaps  not  very  important ; 
but  the  Chief  Justice  committed  another  mis- 
take, in  relation  to  that  case,  which  is  so.  Far 
from  being  a  peculiar  doctrine  of  Sir  William 
Scott,  and  "  the  result  of  power  forgetting 
right,"  the  case  shows  that  the  rule  by  which 
it  was  decided  is  an  ancient  one,  which  had 
been  frequently  acted  upon.  The  cargo  must 
have  been  considered  as  enemy's  property  upon 
every  principle.  Adopt  a  contrary  rule,  and 
it  is  impossible  for  belligerents  to  protect 
themselves  by  seizing  any  property  which 
should  be  afloat.  Very  soon  there  would  be 
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no  such  thing  as  enemy's  property.  Some  De 
Wolf  will  always  be  found  to  shield  it  with  his 
name. 

Again,  says  Ch.  J.  Spencer,  "if  the  contract 
would  be  a  legal  one  in  time  of  peace,  which 
Sir  William  Scott  expressly  admits,  and  if  the 
property  would  be  deemed  the  plaintiff's,  until 
actual  delivery  at  one  of  the  elected  ports, 
what  would  vitiate  this  contract,  or  make  the 
property  the  vendee's,  before  the  performance 
of  the  condition  precedent,  according  to  the 
law  of  nations  ?  Certainly  not,  because  there 
was  war  between  Spain  and  Venezuela."  Now 
the  true  answer  to  the  question  put  is,  pre- 
cisely, that  there  was  a  war.  There  was  a  right 
to  make  the  contract,  but  it  is  illegal  because 
the  war  intervened.  War,  therefore,  makes 
64*]  *all  the  difference.  Why  would  this  con- 
tract have  been  legal  in  time  of  peace  ?  Be- 
cause it  would  then  depend  upon  the  munici- 
pal law  of  the  State  where  it  was  made,  or  is 
to  be  performed.  In  the  event  of  war,  it  is 
governed  by  the  common  law  of  nations. 
These  principles  do  not  rest  on  British  author- 
ity alone.  They  have  been  followed  up  in  this 
country.  In  time  of  war  another  party  is 
raised  up.  It  is  no  longer  a  mere  question  of 
meum  and  tuum,  between  two  individual  citi- 
zens. It  is  a  settled  principle  of  national  law, 
that  property  so  shipped  by  a  neutral  as  to 
impose  upon  a  belligerent,  is  itself  a  cause  of 
condemnation.  A  neutral  has  his  rights,  but 
he  also  has  his  duties.  He  has  no  right  to 
protect  belligerent  property.  It  is  lawful  for 
one  enemy  to  deceive  another.  In  that  case 
fraud  is  legal,  an'd  perhaps  moral ;  but  it  is 
otherwise  with  a  neutral.  He  ought  to  act  in 
good  faith  towards  both  belligerents.  "I  wish 
neutrals,"  says  Sir  William  Scott  (in  The 
Rosalia  &  Betty,  2  Rob.  Adm.,  359),  "to  under- 
stand that  if  they  mean  to  avail  themselves  of 
the  rights  of  neutrals,  they  must  conduct  them- 
selves as  such.  It  will  then  be  the  duty  of 
this  court,  and  the  ambition  of  it,  to  exert  its 
utmost  vigilance  to  give  them  the  benefit  of 
their  neutrality.  But,  on  the  other  side,  if 
they  discredit  their  case,  by  a  clothing  of  pre- 
varication and  falsehood,  who  is  to  blame  for 
the  inconveniency  that  may  ensue  ?"  In  this 
case  the  answer  is  easy.  De  Wolf  has  covered 
this  property,  and  ought  to  be  visited  with  the 
legal  consequences  of  such  an  act.  "By  the 
modern  law  of  nations,"  says  Justice  Story  (in 
The  Commercen,  1  Wh.,  387),  "  provisions  are 
not,  in  general,  deemed  contraband  ;  but  they 
may  become  so,  although  the  property  of  a 
neutral,  on  account  of  the  particular  situation 
of  the  war,  or  on  account  of  their  destination. 
If  destined  for  the  ordinary  use  of  life  in  an 
enemy's  country,  they  are  not,  in  general  con- 
traband ;  but  it  is  otherwise,  if  destined  for 
military  use.  Hence,  if  destined  for  the  army 
or  navy  of  the  enemy,  or  for  his  ports  of  naval 
or  military  equipment,  they  are  deemed  con- 
traband." This  is  going  even  farther  than  we 
wish  to  go  in  the  present  case.  If  this  cargo 
was  contraband,  it  was  prize  of  war.  It  was 
not  American  property,  within  the  meaning  of 
the  warranty.  The  same  judge,  in  the  case  of 
The  Ann  Green,  1  Gall.,  291,  says :  "The 
65*]  *cases  are,  as  I  think,  settled  upon  just 
principles  that  decide  that,  in  time  of  war, 
property  shall  not  be  permitted  to  change  char- 
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acter  in  its  transit ;  nor  shall  property  con- 
signed, to  become  the  property  of  the  enemy 
on  arrival,  be  protected  by  the  neutrality  of 
the  shipper.  Such  contracts,  however,  valid 
in  time  of  peace,  are  considered,  if  made  in 
war,  as  infringements  of  belligerent  rights,  and 
calculated  to  introduce  the  grossest  frauds.  In 
fact,  if  they  could  prevail,  not  a  single  bale  of 
enemy's  goods  would  ever  be  found  upon  the 
ocean."  If  a  cargo  of  ordinary  merchandise, 
thus  shipped  (a  mere  cargo  of  dry  coods,  for 
instance),  would  be  deemed  contraband,  the 
reasons  are  tenfold  strong  in  support  of  the 
case  which  we  present.  This  is  not  the  doc- 
trine of  "power  forgetting  right,"  as  was  sup- 
posed by  His  Honor,  Judge  Spencer.  It  has 
always  been,  and  always  must  be  the  doctrine 
of  courts  of  admiralty. 

This  contract  was  made  with  a  view  to  the 
law  of  nations.  Upop  questions  of  national 
law,  common  to  all,  it  is  your  duty  to  follow 
the  decisions  of  our  national  court,  the  Su- 
preme Court  of  the  U.  S.  If  you  decide  in 
the  face  of  the  law  of  nations,  you  may  involve 
the  country  in  war.  To  avoid  this  hazard,  the 
Constitution  has  given  cognizance  of  questions 
involving  the  peace  of  the  nation  to  our  courts 
of  admiralty. 

Ch.  J.  Spencer  supposes  that  the  question 
of  property  is  settled  by  the  case  of  Ludlow  v. 
Bowne,  1  Johns.,  1.  That  was  a  decision  by 
the  Supreme  Court  on  a  case,  leaving  to  the 
parties  no  powers  of  appeal.  The  decision  was 
by  a  divided  court,  and  Livingston,  J.,gave 
no  opinion.  Judgment  was  given  for  the 
plaintiff,  by  a  bare  majority.  But  had  the 
judgment  been  unanimous,  it  would  not  be 
binding  on  this  high  tribunal,  though  I  admit 
thatjt  should  be  respected  as  the  decision  of 
learned  judges.  At  that  time  the  cases  cited 
from  Wheaton  &  Gallison  had  not  been  de- 
cided. Had  the  Supreme  Court  been  in  pos- 
session of  these  authorities,  they  would  doubt- 
less have  decided  otherwise.  This  case  is  dis- 
tinguishable from  that  of  Ludlow  v.  Bowne. 
In  that  case  the  cargo  was  not  shipped  under  a 
contract  *with  a  belligerent.  There  were[*66 
in  that  case  no  letters  or  documents  giving  a 
false  history  of,  and  a  false  color  to  the  trans- 
action. It  was  case  of  mere  commercial  ad- 
venture, not  intended,  as  here,  to  supply  the 
army  or  navy  of  the  belligerent. 

But  whether  this  cargo  was  or  was  not 
American  property,  the  condemnation  is  con- 
clusive evidence  against  De  Wolf.  I  am  aware 
that  in  Vandenheuvel  v.  United  Ins.  (?<>.,  2  Cai. 
Cas.,  217;  2  Johns.  Cas.,  451,  8.  C.,  this 
court  decided  that  condemnation  by  a  foreign 
Court  of  Admiralty,  is  only  prima  facie,  evi- 
dence as  to  the  character  of  the  property  ;  but 
it  has  been  so  often  decided  otherwise,  since 
that  time,  that  I  feel  myself  warranted  in  call- 
ing upon  this  court  to  reconsider  their  former 
decision.  The  Supreme  Court  of  the  U.  8. 
have  passed  upon  the  question.  (Croudson  v. 
Leonard,  4  Cr.,  434.) 


SANFORD,  Chancellor.  Mr.  President,  I  sub- 
mit whether  this  question  should  be  discussed. 
It  is  as  perfectly  settled  by  the  case  alluded  to, 
as  any  question  can  be  in  this  court.  The 
point  decided  in  Vandenheuvel  v.  United  Ins. 
Co. ,  was,  that  the  sentence  of  a  foreign  Court 

COWEN  2. 


1823 


N.  Y.  FIREMEN  INS.  Co.  v.  DE  WOLK. 


66 


of  Admiralty  is  not  conclusive  on  the  character 
of  the  property,  in  an  action  on  a  policy  of 
insurance.  I  am  satisfied  that  the  decision  is 
•correct.  But  if  I  thought  otherwise,  I  should 
feel  myself  bound  to  say  that  a  question  at 
rest,  as  this  has  been,  for  20  years,  should  not 
be  opened.  At  this  rate  nothing  is  settled. 
Our  citizens  have  regulated  their  conduct  by 
the  rule  established  in  that  case.  Important 
rights  have  arisen  under  that  rule.  Ought 
they,  at  this  day,  to  be  drawn  in  question  ? 
Finding  by  one  of  the  printed  points  in  this 
case  that  the  sentence  of  condemnation  was  to 
be  relied  upon  as  conclusive,  I  had  prepared  a 
written  resolution  upon  this  subject,  which  is, 
that  the  President  be  requested  to  instruct  the 
counsel  not  to  argue  this  point. 

STRANAHAN  AND  CRAMER,  Senators,  con- 
curred. 

SUDAM,  Senator.  The  resolution  proposed 
by  His  Honor,  the  Chancellor,  is  a  surprise 
upon  me.  I  was  not  aware  that  the  point  to 
which  it  relates  would  be  made  by  counsel. 
f>  7  *J  The  *decision  in  Vandenheuvel  v.  United 
Ins.  Go.,  has  been  acquiesced  in  for  a  great 
number  of  years,  and  our  decision  against  that 
case  would  unsettle  the  law  ;  but  I  am  not 
prepared  at  this  moment,  to  say  that  the  court 
ought  not  to  hear  the  argument.  I  know  that 
this  is  a  vexed  question,  and  I  should  never  be 
inclined  to  overrule  a  former  decision  of  this 
•court  upon  slight  grounds. 

WHEELER,  Senator.  As  a  plain  and  unprac- 
ticed  man,  I  confess  the  proposition  to  inter- 
rupt the  argument  upon  this  question  struck 
me  with  some  surprise.  I  had  been  taught 
that  even  courts  of  justice  may  err,  and  that 
they  will  review  their  decisions  when  satisfied 
that  they  are  wrong.  I  understand  it  is  pro- 
posed to  show  that  the  Supreme  Court  of  the 
U.  S.  have  passed  upon  the  question,  and  over- 
ruled the  former  decision  of  this  court.  The 
decision  of  that  high  tribunal  should  be  looked 
to  by  this  court  with  very  great  deference.  Is 
it  not  possible  that  the  decision  in  Vandenheu- 
vel  v.  United  Ins.  Co.  may  have  been  a  mis- 
taken one,  and  ought  we,  at  all  events,  to 
withhold  a  reconsideration  ? 

CLARK  and  EARLL,  Senators,  concurred  with 
the  Chancellor. 

REDFIELD,  Senator.  I  was  not  aware  that 
this  question  would  arise.  My  recollection  of 
the  case  proposed  by  the  counsel  to  be  over- 
thrown, is  very  imperfect ;  nor  have  I  exam- 
ined the  other  authorities  alluded  to  in  relation 
to  the  question.  One  of  them  is  said  to  be  a 
decision  by  the  Supreme  Court  of  the  U.  S. 
Now  suppose  an  Act  of  Congress  had  passed, 
-determining  the  effect  of  these  foreign  sen- 
tences of  condemnation,  every  court  in  the 
Union  would  be  bound  to  acquiesce.  I  am 
not  prepared  to  say  that  we  ought  not  to  listen 
to  a  decision  of  the  Supreme  Court  of  the  U. 
S.,  upon  this  commercial  question,  involving 
a  point  of  national  law,  with  almost  the  same 
degree  of  deference  as  to  an  Act  of  Congress. 
<38*]  *Sui)A.M,  Senator, moved  to  adjourn.  He 
said  that  the  interval  of  adjournment  would 
afford  time  for  consideration,  and  probably 
lead  to  a  concurrence  with  His  Honor,  the 
Chancellor,  and  save  a  long  argument  upon  a 
point  which,  perhaps,  should  not  be  argued. 
He  felt  that  His  Honor,  the  Chancellor's  long 
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experience  in  public  business,  and  extensive 
acquaintance  with  commercial  law,  entitles 
his  opinion,  upon  this  question,  to  peculiar 
weight,  but  he  would  prefer  looking  into  the 
cases  before  he  pronounced  one  way  or  the 
other  upon  the  resolution  submitted. 

Mr.  Ogden.  With  leave,  I  will  proceed  upon 
another  point,  till  the  hour  of  adjournment 
shall  arrive. 

SUDAM,  Senator,  withdrew  his  motion,  and 
the  counsel  proceeded. 

If  the  question  of  property  is  to  be  decided 
by  the  strict  and  narrow  principles  of  the  com- 
mon law,  the  cargo,  on  its  shipment  became 
the  property  of  Levy.  If  not,  it  became  so  at 
Havana,  or  on  its  capture.  I  have  already 
shown  that  little  reliance  can  be  placed  on  the 
letters  and  documents  of  De  Wolf.  Falsus  in 
uno,  falfius  in  omnibus.  What  was  the  object  ? 
To  defraud  the  government  of  Venezuela  ;  or, 
failing  in  this,  to  impose  upon  the  insurers.  I 
make  this  remark  in  reference  to  the  letters  of 
July  21,  which  were  doubtless  written  with 
an  eye  to  the  safety  of  this  very  property. 
The  negotiation  was  pending  some  days, 
during  which  the  whole  scheme  was  probably 
settled.  The  parties  saw  that  their  plan  might 
yet  be  defeated,  if  the  property  should  be  capt- 
ured, and  to  secure  themselves  against  all 
events,  they  next  resort  to  the  expedient  of  an 
insurance.  The  plaintiffs  in  error  insured  upon 
a  warranty  for  a  small  premium.  The  letters 
were  probably  written  by  concert  between  De 
Wolf  and  Levy.  The  policy  bears  the  same 
date  with  the  letters ;  yet  the  cargo  was  not 
shipped  till  the  4th  of  August,  leaving  the  let- 
ters to  remain  in  N.  Y.  These  letters  amount, 
in  fair  construction,  to  a  sale  of  the  cargo, 
*accompanied  with  an  agreement,  on  [*O9 
the  part  of  the  vendor,  in  consideration  of  the 
one  dollar  freight,  to  carry  it  to  Havana. 
When  was  the  consideration  to  be  paid  ?  The 
time  of  payment,  in  contracts  of  this  nature, 
when  the  payment  is  to  be  made  in  future,  is 
almost  as  material  as  the  payment  itself.  It 
is  always  so  to  a  merchant.  It  is  unaccount- 
able that  a  future  payment,  of  this  importance, 
should  have  been  left  altogether  indefinite  as 
to  time.  There  being  nothing  in  the  con- 
tract to  show  the  time,  we  have  a  right  to 
infer  from  the  nature  of  doing  business,  that 
the  payment  was  made  beforehand.  De  Wolf, 
by  the  letter  of  the  3d  of  August,  requested 
Hernandez  &  Chavitau  to  furnish  money  for 
the  disbursements  of  Capt.  Pratt,  taking  his 
bill  on  De  Wolf  for  a  reimbursement.  This 
was  to  be  in  case  the  brig  discharged  at 
Havana.  It  is  plain,  therefore,  that  no  money 
was  to  have  been  paid  at  Havana.  If  paid 
there,  the  reimbursement  would  most  naturally 
have  been  out  of  the  moneys  paid.  Even 
these  ordinary  disbursements  were  provided 
for  in  N.  Y.,  where  the  contract  was  made, 
furnishing  an  additional  presumption  that  the 
money  was  paid  there.  If  not,  when  was  it 
paid  ?  Did  De  Wolf  receive  notes  ?  Why  not 
produce  them  ?  He  was  a  merchant  under- 
standing his  business  ;  and  we  are  to  presume 
that  the  money  was  paid,  which  superseded  all 
farther  provision  for  payment.  Is  it  possible 
that  it  would  not  have  been  noticed  in  the 
agreement,  if  to  be  paid  for  after  notice  of 
delivery  at  Havana?  The  case  of  Ludlow  v. 
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Bowne,  had  already  been  decided,  and  it  was 
under  the  authority  of  this  case  that  the  con- 
tract was  made.  It  is  plain  that  De  Wolf  was 
a  mere  agent.  Levy  was  the  one  solely  inter- 
ested. He  purchased  the  carge  at  5  per  cent. 
advance.  His  funds  paid  for  it.  He  was  to 
pay  the  freight  stipulated,  and  the  premium  of 
insurance.  The  whole  was  at  his  risk  ;  and 
this  insurance  was  not  upon  American  but 
Danish  property. 

But  suppose  the  cargo  was  not  purchased 
by  Levy  at  N.  Y.  Suppose  it  a  contract  to 
send  De  Wolf's  property  to  Levy.  On  the  de- 
livery of  the  property  it  would  become  Levy's. 
The  cargo  was  shipped  with  a  bill  of  lading, 
7O*]  and  *no  freight  was  to  be  charged  at 
Havana.  The  delivery  on  board  the  vessel, 
of  the  cargo  consigned  to  Hernandez  &  Cha- 
vitau, was  a  delivery  to  Levy  himself.  They 
were  pointed  out  by  him  as  the  consignees — 
they  were  possessed  of  his  instructions.  A 
delivery  on  board  the  vessel,  with  a  bill  of 
lading,  is  a  delivery  to  the  consignee,  for  all 
purposes,  except  that  of  stoppage  in  transitu. 
Viewing  this  as  the  common  case  between 
vendor  and  vendee,  then  the  cargo  was  Levy's 
before  it  left  the  port  of  N.  Y.  What  is  meant 
by  the  delivery  of  property  ?  Placing  it  under 
the  control  and  direction  of  the  vendee.  As 
an  illustration,  take  a  familiar  case.  The 
vendor  delivers  the  key  of  his  warehouse,  con- 
taining the  goods  sold.  This  is  a  delivery  of 
the  goods.  The  books  are  full  of  such  cases. 
Who  had  the  control  of  the  vessel  at  N.  Y.  ? 
De  Wolf  had  parted  with  all  his  control,  and 
given  orders  to  deliver  the  cargo  to  Hernan- 
dez &  Chavitau. 

[Here  the  court  adjourned  for  the  day.  On 
reassembling  the  next  morning,] 

SUDAM,  Senator.  I  have  looked  into  the  case 
of  Vandenlieuvel  v.  United  Ins.  Co.  I  find 
that  in  the  Supreme  Court  three  of  the  justices 
gave  an  opinion — one  had  not  heard  the  argu- 
ment, and  one  was  absent.  In  this  court,  the 
decision  of  the  Supreme  Court  was  unani- 
mously reversed,  with  the  exception  of  Van 
Vechten,  Senator.  A  note  to  this  case  gives 
the  decisions  of  other  courts  upon  the  same 
question.  I  have  also  looked  into  the  case  of 
Oroudson  v.  Leonard,  4  Cr.,  434,  in  which  a 
majority  of  the  Supreme  Court  of  the  U.  S. 
held  the  sentence  of  condemnation  conclusive, 
and  examined  other  cases  which  were  cited 
and  relied  upon  in  support  of  that  decision  ; 
and  I  must  say  that  I  now  concur  most  cheer- 
fully with  His  Honor,  the  CJiancellor.  in  think- 
ing that  we  ought  not  to  allow  the  question  to 
be  argued.  It  would  be  inexpedient  and  un- 
wise, even  to  hear  it  discussed.  It  has  been 
settled,  and  has  not  been  stirred,  in  any  case, 
since  1802. 

71*]  *The  Court  unanimously  concurred 
with  the  Chancellor,  and  the  argument  for  the 
plaintiff  in  error  was  resumed. 

Mr.  Ogden.  But  if  the  property  did  not 
pass,  at  N.  Y.,  it  became  complete  in  Hernan- 
dez &  Chavitau,  at  Havana.  On  arriving  at 
Havana,  their  clerk  altered  the  bill  of  lading, 
and  altered  the  destination  of  the  vessel.  They 
thus  exercised  the  entire  control  and  direction 
of  the  brig.  Were  they  the  agents  of  De 
Wolf  ?  No.  I  have  already  shown  that  they 
were  the  agents  of  Levy. 
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But  suppose  the  delivery  incomplete  at  Ha- 
vana. We  then  contend  that  the  capture  by 
the  cruisers  of  Venezuela  was  equivalent  to  a 
delivery  to  Levy.  The  captors  succeeded  to 
all  his  rights — to  all  the  rights  which  lie  would 
have  had  in  the  property,  if  it  had  been  act- 
ually delivered  to  him  at  Havana.  This  is  the 
doctrine  of  Tlie  Packet  deBilboa,  2  Rob.  Adm., 
133,  which  is  also  a  strong  case  to  show  that 
the  cargo  was  enemy's  property  under  the  first 
point.  Sir  William  Scott  says  :  "In  time  of 
war  these  executory  contracts  cannot  be  per- 
mitted, for  they  would,  at  once,  put  an  end  to- 
all  captures  at  sea.  The  risk  would,  in  all 
cases,  be  laid  on  the  consignor,  where  it  suited 
the  purpose  of  protection.  On  every  contem- 
plation of  war,  this  contrivance  would  be  prac 
ticed  in  all  consignments  from  neutral  ports  to 
the  enemy's  country,  to  the  manifest  defraud- 
ing of  all  rights  of  capture.  It  is,  therefore, 
considered  to  be  an  invalid  contract  in  time  of 
war  ;  or  to  express  it  more  accurately,  it  is  a 
contract  which,  if  made  in  war,  has  this 
effect — that  the  captor  has  a  right  to  seize  it, 
and  convert  the  property  to  his  own  use  ;  for 
he  having  all  the  rights  that  belong  to  his 
enemy,  is  authorized  to  have  his  taking  pos- 
session considered  as  equivalent  to  an  actual 
delivery  to  his  enemy."  De  Wolf  must  be 
bound  by  the  law  of  nations.  Ludlow  v.  Bowne 
is  not  decisive  of  this  point,  as  was  supposed 
by  the  court  below.  There  the  cargo  was,  in 
terms,  to  be  paid  for  after  its  arrival  in  France, 
by  a  bill  to  be  indorsed  by  a  particular  house 
in  France.  Ludlow  had  a  right  to  hold  the 
property  as  his  own  till  the  indorsement  should 
have  been  made.  The  delivery  was  truly  a 
condition  precedent.  And  the  opinions  of 
*the  justices  turn  on  this  point.  There  [*72 
is  nothing  in  this  case  which  resembles  that  in 
these  particulars. 

But  suppose  this  to  have  been  American 
property.  There  %as  a  fraudulent  conceal- 
ment from  the  insurers  of  circumstances  ma- 
terial to  the  risk.  "Every  fact  and  circum- 
stance which  can  possibly  influence  the  mind 
of  any  prudent  and  intelligent  insurer,  in  de- 
termining whether  he  will  underwrite  the 
policy  at  all,  or  at  what  premium  he  will  un- 
derwrite it,  is  material.  Therefore,  whatever 
the  insured  knows  respecting  the  state  of  the 
ship,  the  nature  of  the  employ  in  which  she 
is  to  be  engaged,  the  time  of  her  sailing,  the 
time  of  her  expected  arrival,  &c.,  ought  to  be 
fully  and  explicitly  disclosed  ;  and  the  keep- 
ing back  any  fact  of  this  sort  will  be  fatal  to 
the  contract.  (Marsh,  on  Ins.,  467.)  "In 
such  case,"  says  Marshall,  "the  concealment 
so  vitiates  the  policy,  that  it  will  afford  the 
insured  no  remedy,  even  from  a  loss  arising 
from  a  cause  unconnected  with  the  fact  or  cir- 
cumstance concealed  ;  for  a  concealment  is  to 
be  considered,  not  with  reference  to  the  event, 
but  to  its  effect  at  the  time  of  making  the  con- 
tract." 

Has  the  communication,  required  by  this 
authority,  been  made  in  the  present  case  ?• 
Durell  v.  Bederley,  Holt  N.  P.,  283,  287,  note, 
contains  the  same  principles  which  I  have 
quoted  from  Marshall.  Would  the  plaintiffs 
in  error  have  underwritten  had  they  known 
that  the  cargo  was  destined  for  the  Spanish, 
army  through  the  hands  of  this  Dane?  Would 
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they  have  lent  themselves  to  the  purpose  of 
this  fraud  upon  Venezuela  ?  Or,  if  willing 
to  do  this,  would  they  have  undertaken  for  the 
same  premium  ?  If  you  believe  they  would 
not,  a  disclosure  of  the  fact  was  material,  and 
the  policy  is  void.  But,  says  the  Chief  Justice, 
"a  party  need  not  communicate  anything  with 
respect  to  a  fact,  in  regard  to  which  there  is 
an  express  or  implied  warraaty."  It  follows 
from  this  reasoning,  that  the  opposite  is  the 
case  with  regard  to  a  material  fact  concerning 
which  there  is  no  warranty.  Now  the  war- 
ranty is  merely  that  the  cargo  was  American. 
Conceding,  for  the  sake  of  the  argument,  that 
it  was  American,  the  nature  of  the  employ- 
ment in  which  the  vessel  was  to  be  engaged 
should  also  have  been  communicated.  (Marsh. 
73*]  *on  Ins.,  467.)  There  is  certainly  no 
warranty  as  to  this  ;  and  according  to  the 
Chief  Justice's  own  reasoning,  the  policy 
would,  therefore,  be  void.  The  books  are 
full  of  cases  showing  that  what  is  warranted 
against,  need  not  be  communicated.  These 
are  principally  cases  of  unseaworthiness.  But 
ours  is  a  different  case.  The  risk  was  ma- 
terially varied  by  the  object.  In  Carter  v. 
Boehm,  3  Burr,  1905,  Lord  Mansfield  says, 
"  the  reason  of  the  rule  which  obliges  parties 
to  disclose,  is  to  prevent  fraud,  and  to  encour- 
age good  faith».  It  is  adapted  to  such  facts  as 
vary  the  nature  of  the  contract ;  which  one 
privately  knows,  and  the  other  is  ignorant  of, 
and  has  no  reason  to  suspect.  The  question, 
therefore,  must  always  be,  whether  there  was, 
under  all  the  circumstances  at  the  time  the 
policy  was  underwritten,  a  fair  representation  ; 
or  a  concealment ;  fraudulent  if  designed  ;  or 
though  not  designed,  varying  materially  the 
object  of  the  policy,  and  changing  the  risk 
understood  to  be  run."  According  to  the 
authorities,  De  Wolf  should  have  communi- 
cated to  the  underwiters,  not  only  his  actual 
knowledge,  but  his  information  and  belief  in 
relation  to  material  circumstances. 

Mr.  -J.  0.  Hoffmann,  contra.  The  defend- 
ant in  error  relies  on  the  following  points  : 

I.  The  cargo  insured  was,  at  the  time  of  its 
shipment  and  insurance,  and  also  of  its  loss, 
the  property  of  De  Wolf,  and  was  not  to  be- 
come the  property  of  Levy,  until  its  delivery 
at  Havana,  or  a  port  to  windward. 

II.  The  cargo  never  was  delivered  at  Ha- 
vana, or  at  Laguira,  or  Porto  Cabello,  being 
ports  to  windward,    but  was    captured  and 
wholly  lost  on  its  passage  to  Laguira,  the  vessel 
having  first  touched  at  Havana. 

III.  By  the  tenor  of  the  policy,  the  cargo 
was  insured  "at  and  from  N.  Y.  to  Havana, 
and  at  and  from  thence  to  Laguira  and  Porto 
Cabello,  or  either  of  them."  The  vessel  having 
a  right,  then,  to  stop  at  Havana,  and  proceed 
thence  with  the  cargo  to  both  or  either  of  the 
other  ports,  and  having  proceeded  from  Ha- 
vana for  that  purpose,  with   the  cargo,  the 
voyage  insured  could  not,  and  did  not  termi- 
nate at  that  place. 

74*]  *IV.  The  cargo  insured  was  American 
property  at  the  time  of  its  shipment,  insurance 
and  loss.  The  warranty,  therefore,  on  the 
subject  of  the  policy,  was  complied  with  ac- 
cording to  its  true  intent  and  meaning: 

V.  There  was  no  concealment  on  the  part  of 
DeWolf,  the  assured,  that  can  vitiate  his  in- 
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surance  ;  nor  was  he  bound  to  disclose  to  the 
underwriters  the  contract  with  Levy,  the  letter 
of  instructions  to  the  master  and  letters  to  Her- 
nandez &  Chavitau,  or  either  of  them,  because 
his  warranty  made  all  representations  in  these 
respects  unnecessary. 

VI.  There  is  nothing  to  impeach  the  good 
faith  of  the  contract  between  De  Wolf  and 
Levv,  or  to  show  that  the  cargo  insured  was 
belligerent  property,  and  covered  as  such  by 
the  assured  ;  on  the  contrary,  the  contract  was 
perfectly  lawful,  and  in  every  respect  consist- 
ent with  the  warranty  in  the  policy. 

Many  of  the  arguments  on  the  other  side 
may f be  answered  at  once,  by  adverting  to  the 
nature  of  the  contract  of  insurance,  the  neces- 
sity of  preliminary  proofs,  and  the  variety  of 
evidence  submitted  to  the  jury,  upon  which 
they  were  addressed  at  the  Circuit.  No  special 
verdict  was  taken,  but  the  case  comes  here  on 
a  bill  of  exceptions  to  the  points  presented,  in 
which  the  parties  must  be  confined.  It  will  be 
intended  that  every  question  of  fact  was  settled 
by  the  jury,  and  the  questions  of  law  must  be 
taken  upon  the  points  alone  which  were  made 
in  the  court  below.  The  matters  given  in  evi- 
dence by  the  defendant  were  insisted  upon  by 
him  as  a  conclusive  bar  to  the  action  of  the 
plaintiff  ;  and  he  called  upon  the  judge  to  take 
it  from  the  jury  and  pronounce  upon  the  facts 
himself.  This  he  declined  doing  ;  submitting 
the  whole  to  the  jury;  and  the  single  question 
is,  whether  he  erred  in  this  particular. 

But  if  I  am  wrong  in  supposing  that  the  facts 
ought  not  to  be  considered  here,  how  do  they 
stand  ?  The  very  object  of  neutrality  is  a  free 
and  open  trade — such  a  trade  as  enriched  this 
country  during  the  war  between  England  and 
France.  It  is  extravagant  to  call  it  nefarious, 
or  in  the  least  improper,  to  supply  belligerents 
with  provisions.  Venezuela  enjoys  no  higher 
rights  than  any  otherbelligerent,*merely[*75 
because  she  is  struggling  against  Spain.  Would 
it  be  illegal  to  send  provisions  to  Cadiz  because 
it  is  besieged  by  France.  It  is  always  lawful 
to  supply  belligerents  so  long  as  the  supply  is 
mere  matter  of  trade.  The  conduct  of  this 
trade  is  regulated  by  the  law  of  nations.  If  in 
articles  contraband  of  war,  it  becomes  an  of- 
fense cognizable  before  the  courts  proceeding 
according  to  the  course  of  the  law  of  nations, 
and  punishable  by  confiscation. 

The  contract  between  De  Wolf  and  Levy 
is,  on  its  face,  perfectly  honorable.  Is  there, 
as  pretended,  any  secret  fraud  ?  Levy,  a 
Dane,  wished  for  provisions  to  fulfill  a  con- 
tract which  he  had  made  with  the  Spanish  In- 
tendant ;  and  De  Wolf  contracted  to  deliver 
him  those  provisions  at  Havana,  Laguira  or 
Porto  Cabello  at  his  own  risk.  Before  the  ar- 
rival of  the  brig  at  Havana,  and  afterwards  on 
its  transit  to  Laguira  or  Porto  Cabello,  the  cargo 
belonged  to  De  Wolf.  Was  it  not  at  his  risk? 
Suppose  a  case  of  distress,  and  putting  into  a 
port  of  necessity  and  a  sale  of  the  cargo,  would 
this  have  been  for  the  use  of  Levy  ?  Clearly 
otherwise.  It  would  have  been  for  the  use  of 
De  Wolf.  He  would  have  been  entitled  to  the 
avails.  Had  the  cargo  belonged  to  Levy  it 
would  have  been  all  along  at  his  risk.  The  con- 
tract amounts  to  no  more  than  that  the  cargo 
was  deliverable  at  Havana.or  some  other  port  as 
Levy  should  direct.  A  greater  or  less  propor- 
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tion  of  freight  was  to  be  allowed  as  the  vessel 
proceeded  to  the  one  or  the  other  of  these  ports. 
The  profit  was  not  merely  the  5  per  cent,  on 
the  invoice  price.  It  was  also  the  freight, 
which  was  an  important  object  in  a  commer- 
cial adventure  of  this  nature  ;  and  it  was  im- 
portant that  it  should  remain  under  De  Wolf's 
control  until  finally  delivered.  There  is  no  in- 
consistency in  the  bill  of  lading  with  the  sup- 
position that  the  caVgo  was  his  property.  It 
was  impossible  for  him  to  tell  what  the  freight 
would  amount  to,  from  the  vessel  being  des- 
tined to  different  ports  as  Levy  might  direct. 
He  relied  upon  his  contract  for  freight.  He 
accompanied  this  property  by  his  agent  during 
its  transit  with  a  view  to  his  freight.  An  in- 
ference is  attempted  that  the  cargo  was  paid 
for  in  N.  Y.  The  freight  could  not  have  been 
76*]  paid  for  *there,  for  it  was  not  yet  earned, 
and  it  was  uncertain  what  it  would  finally  be. 
The  legal  inference  is  that  goods  are  to  be  paid 
for  when  delivered,  if  no  other  time  is  stipu- 
lated by  the  parties.  The  bill  of  exceptions 
declares  expressly  that  the  goods  were  to  be 
paid  for  on  their  delivery,  and  this  appeared 
from  the  evidence  of  the'plaintiffs  in  error. 

It  is  complained  that  De  Wolf  did  not  ship 
in  the  name  of  Levy.  This  would  have  been 
improper.  It  would  have  been  to  speak  a  lan- 
guage untrue  in  reference  to  the  property  of 
this  cargo,  which  was  to  remain  in  De  Wolf, 
and  comes  back  to  the  question  to  whom  did 
the  cargo  belong  ?  Take  the  case  of  a  mer- 
chant in  N.  Y.  who  sells  goods  to  his  customer 
in  the  western  part  of  this  State,  and  contracts 
to  convey  the  goods  at  his  own  risk  as  far  as 
Albany — is  there  any  doubt  that  the  property 
would  .continue  in  the  vendor  till  the  goods 
should  arrive  at  Albany  ? 

With  regard  to  the  two  letters  directed  to 
Hernandez  «fe  Chavitau,  Levy  may  have  had 
his  private  reasons  why  his  name  should  not 
appear  there.  This  is  a  matter  with  which  the 
underwriters  had  no  concern.  Levy  might 
not  wish  to  be  seen  in  the  act  of  supplying  the 
army  or  navy  of  Spain  with  provisions  ;  as  he 
might,  at  the  same  time,  have  been  carrying 
on  a  profitable  trade  with  her  Colonies.  But 
it  does  not  follow  that  the  letters  were  intend 
ed  as  a  cover  on  the  part  of  De  Wolf. 

The  boldest  assertion  is,  that  De  Wolf  knew 
the  destination  of  the  goods,  and  understood 
the  object  for  which  they  were  purchased. 
This  is  directly  contradicted  by  the  evidence 
of  the  plaintiffs  in  error  ;  the  bill  of  exceptions 
states  expressly,  that  De  Wolf  did  not  know 
the  object ;  and  we  have  been  entertained  by 
an  ingenious  law  argument  to  show  that  he 
ought  to  have  communicated  to  the  under- 
writers what  was  wholly  unknown  to  him. 
The  underwriters  knew  the  destination,  and 
could  appreciate  the  hazard.  They  insured  a 
voyage  to  the  Spanish  Colonies  on  the  face  of 
the  contract.  Was  not  this  enough  to  put 
them  on  inquiry  ?  It  is  much  more  probable 
that  the  object  was  known  to  the  underwriters 
77*]  than  to  De  Wolf.  This,  also,  *disposes 
of  another  charge  made  against  us  :  that  of 
undue  concealment. 

But,  we  are  told,  that  by  the  strict  principles 
of  the  common  law,  the  property  passed  to 
Levy,  by  a  delivery  to  the  captain  while  the 
cargo  was  yet  in  N.  Y.  Wherever  the  property 
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is  placed  at  the  risk  of  the  consignees,  there  I 
admit  the  rule  advanced  on  the  other  side — 
that  a  delivery  to  the  captain  vests  the  title  in 
the  consignee.  But  the  error  of  the  argument 
consists  in  applying  that  rule  to  a  case  where 
the  cargo  remains  at  the  risk  of  the  vendor.  In 
Ludlow  v.  Bowne,  1  Johns.,  17  and  18,  this 
distinction  was  very  fully  examined,  and  con- 
sidered as  settled  by  all  the  cases.  Thompson , 
J.,  remarks,  in  that  case:  "Whatever  may  be 
the  general  rules  of  law,  and  the  ordinary 
course  of  commerce,  applicable  to  any  given 
class  of  cases,  there  can  be  no  doubt  that  these 
general  rules  may  be  varied  and  modified,  by 
special  agreement."  (3  P.  Wms.,  186;  Godfrey 
y.  Furzo,  1  T.  R.,  748.)  This  was  admitted, 
in  its  fullest  extent,  by  Sir  William  Scott,  in 
the  case  of  The  Packet  De  Rilboa,  2  Rob.,  133. 
The  vesting  of  property,  says  Lord  Mansfield, 
may  differ  according  to  the  circumstance  of 
cases.  (Davis  v.  James,  5  Burr.,  2680.)  The 
general  rule  of  law  is,  that,  as  between  vendor 
and  vendee,  the  property  is  not  altered  till  the 
delivery  of  the  goods.  (Sneev.  Prescott,  1  Atk., 
245;  Manon  v.  Lickbarrow,  1  H.  Bl.,  35;  Ellis 
v.  Hunt,  3  T.  R.,  469.)  A  distinction  is  some- 
times made  between  an  actual  delivery  to  the 
vendee  himself,  and  a  constructive  delivery  to 
some  intermediate  person.  In  the  latter  case, 
when  the  goods  are  at  the  risk  ,of  the  vendee, 
it  is  equivalent  to  an  actual  delivery.  (3  T. 
R.,  469.)  The  case  in  1  Johns,  was  that  of  an 
absolute  consignment  to  persons  residing  in 
France,  and  the  consignees  were  parties  to  the 
contract.  This  case  is  not  so  strong.  The 
consignment  was  to  intermediate  persons,  Her- 
nandez &  Chavitau,  for  the  very  purpose  of 
keeping  the  control  of  the  cargo.  The  agree- 
ment is — not  that  we  were  to  deliver  at  N.  Y., 
but  to  Hernandez  &  Chavitau,  or  at  Laguira 
or  Porto  Cabello.  No  matter  what  the  bill  of 
lading  *says.  It  is  controlled  and  modi-  [*78 
fied  by  the  agreement.  This  was  so  held  in 
Ludlow  v.  Bowne. 

There  could  have  been  no  delivery  at  Ha- 
vana, without  an  acceptance.  If  not  accepted 
there,  the  goods  were,  by  agreement,  to  pass 
on  to  another  port.  The  very  terms  of  the 
contract  forbade  a  delivery,  unless  Hernandez 
&  Chavitau  chose  to  accept  them.  The  con- 
signees had  the  right  to  receive  the  goods,  or 
direct  them  to  another  port;  and  they  exer- 
cised, under  Levy,  the  election  that  the  goods 
should  proceed.  Levy  had  a  right  to  this 
election,  in  consideration  of  his  agreement  to 
advance  the  5  per  cent,  and  pay  additional 
freight.  He  did  not  act  as  owner  of  the  goods. 
The  vessel  arrived  at  Havana  Sep.  10 — never 
broke  bulk;  but  on  the  llth,  was  ordered  to 
proceed  to  Porto  Cavello;  yet  the  real  charac- 
ter of  the  transaction  is  sought  to  be  changed 
by  a  fiction;  a  delivery  at  N.  Y.  or  Havana. 
Suppose  an  action  for  goods  sold  and  delivered, 
brought  by  De  Wolf  against  Levy,  bottomed 
on  a  delivery  at  Havana:  a  lawyer  would  smile 
with  contempt  at  the  idea.  Most  plainly  such 
an  action  would  not  lie.  The  indorsement  on 
the  bill  of  lading  was  necessary,  in  exercising 
the  election  directed  by  this  letter.  This 
course  was  the  strongest  proof  of  fairness 
with  regard  to  De  Wolf.  The  indorse- 
ment was  openly  made,  and  contained  an 
!  order  to  proceed.  The  bill  of  lading  was 
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the  very  document  on  which  the  direction 
should  have  been  made,  under  the  contract. 
There  never  was  a  delivery  of  the  cargo. 

As  to  the  alleged  fraud,  and  concealment, 
the  jury  have  passed  upon  it.  I  have  already 
shown  there  could  have  been  no  fraudulent 
concealment  by  De  Wolf:  for  he  knew  noth- 
ing. To  avoid  the  contract,  it  must  have  been 
fraudulent.  The  premium  was  regulated  ac- 
cording to  ihe  risk.  To  Havana,  it  was  If 
per  cent.;  but  it  rose  to 5  percent,  as  the  dan 
ger  increased.  The  underwriters  understood 
themselves  perfectly.  The  question  of  fraudu- 
lent concealment  was  properly  a  question  of 
fact,  or  a  mixed  question  of  law  and  fact,  and 
the  jury  have  found  against  it.  (Haywood  v. 
Rogers,  4  East,  590;  Livingston  v.  M.  Ins.  Co., 
6  Cr.,  274.) 

We  now  come  to  the  real  question  in  the 
cause;  which  is,  whether  the  warranty  was 
79*]  violated,  the  cargo  not  being  *American 
property.  To  say  that  it  must  be  American 
property,  in  the  largest  sense  of  the  law  of 
nations,  is  too  broad  a  proposition.  The  law 
of  nations  would  afford  no  uniform  rule;  it  is 
subject  to  alteration  by  treaty.  But  before  I 
proceed  to  examine  this  law,  in  reference  to 
the  question  of  property,  I  ask  the  particular 
attention  of  the  court  to  the  case  of  Ludlow  v. 
Bvwne,  which  was  decided  as  long  ago  as  1806. 
I  agree  that  when  De  Wolf  and  Levy  made 
their  contract,  they  had  this  very  case  in  view, 
and  acted  in  reference  to  it.  It  has  been  con- 
sidered the  law  of  the  land  ever  since  it  was 
decided.  There  is  not  a  feature  in  that  case 
which  does  not  tend  stronger  than  any  one  in 
the  case  before  us  to  prove  collusion;  and  be- 
ing presented  in  the  shape  of  a  case,  the  court 
had  a  greater  latitude  of  inference  than  can  be 
taken  here.  The  decision  was  not  (as  supposed 
on  the  other  side)  by  a  divided  court,  so  far  as 
the  question  of  property  was  concerned.  Ch. 
J.  Kent  put  the  case  on  the  ground  of  a  fraud- 
ulent intention  to  cover  belligerent  property, 
admitting  the  principles  on  which  the  rest  of 
the  court  proceeded.  By  looking  into  that 
case,  it  will  be  seen  that  a  war  risk  appears  on 
the  face  of  the  contract,  implying  an  inter- 
ference with  belligerent  rights.  It  is  true  that 
bills  on  France  were  to  be  taken  in  payment,  a 
circumstance  relied  upon  to  show  that  the  prop- 
erty did  not  pass,  because  it  was  not  paid  for; 
but  the  goods  of  De  Wolf  were  not  to  pass  till 
delivered  to  the  vendee.  Three  judges  denied 
that  the  contract  was  to  be  considered  a  cover, 
and  questioned  the  decisions  of  the  court  of 
admiralty  as  evidence  of  the  law  of  nations. 
These  judges  were  governed  by  the  language 
of  the  policy,  and  the  real  interest  of  the 
parties  as  understood  by  the  municipal  law. 
I  invite  the  attention  of  the  court  to  the  whole 
of  that  case,  and  if  the  reasoning  of  the  judges 
is  not  found  convincing  and  conclusive,  I  am 
a  stranger  to  the  force  of  language.  By  ad- 
verting to  the  opinion  of  the  Chief  Justice,  you 
will  find  that  he  would  not  commit  himself 
upon  the  ground  taken  by  the  other  judges, 
but  relied  for  his  opinion  solely,  upon  the 
fraud  which  he  supposed  to  have  been  estab- 
lished. Let  it  not  be  said  that  here  was  a 
divided  court. 
8O*]  *Is  a  neutral  permitted,  in  contempla- 
tion of  war,  to  agree  for  property,  to  become 
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vested  in  him  on  his  arrival  in  a  belligerent 
port  ?  Or  does  such  a  contract  vest  the  prop- 
erty in  the  belligerent,  while  it  is  yet  in  tran- 
situ  ?  If  either  of  these  questions  are  deter- 
mined against  us,  we  must  fail.  It  must  be 
admitted  that  such  a  contract  would  be  valid 
in  time  of  peace,  and  that  that  the  property 
would  remain  in  the  shipper  during  the  voy- 
age. Now,  I  assume  it  as  a  well  established 
proposition  in  the  law  of  nations,  that  a  con- 
tract which  is  allowed  to  a  neutral  in  time  of 
peace,  is  also  allowed  during  war,  with  two 
exceptions  only  where  it  interferes  with  the 
rights  of  blockade,  or  relates  to  articles  con- 
traband of  war.  I  challenge  gentlemen  to 
find  another  exception,  from  Grotius  down 
to  the  latest  writer  on  the  law  of  nations  ;  nor 
is  it  required  by  policy.  Are  we  to  surrender 
a  most  valuable  branch  of  trade,  without  the 
semblance  of  reason  or  authority  ?  So  long  as 
as  we  limit  ourselves  to  the  rules  of  interna- 
tional law,  we  are  right — we  are  safe,  and 
ought  to  be  so.  A  contrary  rule  may  promote 
the  interest  of  certain  belligerents,  but  it  never 
can  be  for  our  interest,  who  are  generally  neu- 
tral. Shall  we  always  be  bound  to  fish  out  the 
market  before  venturing  upon  a  contract  ? 
Does  the  previous  contract  depend  entirely 
upon  vigilance  in  eluding  the  enemy,  and  ac- 
cidentally being  able  to  land  the  property  at 
the  port  of  destination  ?  Does  that  contract, 
whatever  may  be  its  provisions,  destroy  the 
neutral  character  of  the  property  ?  Must 
everything  in  relation  to  the  commerce  of 
neutrals  be  mere  hap  hazard  ?  Beware  how 
you  adopt  a  doctrine  so  injurious  to  neutral 
rights.  England  and  France  are  at  war — a 
cargo  is  shipped  from  a  merchant  in  England 
to  one  of  our  own  merchants,  who  is  to  remit 
the  proceeds,  at  his  risk,  in  pot  and  pearl 
ashes  ;  but  because  this  is  to  enrich  England, 
it  may  be  seized  and  confiscated  by  France. 
She  condemns  the  cargo  because  it  is  going  to 
an  English  house.  This  is  the  length  of  the 
doctrine  on  the  other  side.  It  places  the  neu- 
tral on  the  same  footing  with  the  belligerent. 
Even  where  property  is  destined  to  a  blockaded 
port,  it  is  not,  for  that  reason,  to  be  con- 
demned. You  have  aright  to  go  *there.  [*81 
If  the  blockade  continue,  you  are  to  be  warned 
off,  but  it  is  illegal  to  seize  your  goods  in 
transitu. 

This  cargo  was  not  contraband.  Provisions 
are  not  considered  so.  Contraband  is  a  term 
well  understood  by  the  law  of  nations,  and 
consists  in  the  munitions  of  war.  But  even  if 
contraband,  the  articles  are  not,  for  that  rea- 
son, always  to  be  condemned  by  the  law  of 
nations.  They  may  be  seized,  but  if  the 
merchant  turns  out  to  have  been  honest,  they 
are  to  be  paid  for,  or  detained  and  placed  be- 
yond the  reach  of  the  enemy, and  restored  when 
the  danger  is  over.  This  principle  is  accord- 
ing to  our  treaties  with  Great  Britain,  France, 
Spain,  &c.  But  it  is  enough  that  provisions 
are  not  contraband  of  war.  No  doubt  Great 
Britain  attempted  to  make  them  so,  during  the 
late  war  between  her  and  France.  It  is  for 
her  interest  that  they  should  be  so  considered. 
Ours  is  directly  the  contrary.  The  Sally 
Griffiths  3  Rob.  Adm.,  300,  n.  a,  is  the  first 
case  of  a  condemnation  of  provisions  in  tran- 
situ,  and  there  was  a  contract  directly  to  sup- 
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ply  the  French  army.  Provisions  were  never 
treated  as  contraband  by  the  courts  in  any 
other  country.  I  invite  this  court  to  read  the 
opinion  of  Ch.  J.  Marshall,  in  the  case  of  The 
Commercen,  so  much  relied  upon  by  the  other 
side.  Two  of  the  judges  agreed  with  him,  and 
three  concurred  with  Mr.  Justice  Story.  While 
gentlemen  talk  of  a  divided  court,  I  beg  leave 
to  remind  them  how  this  court  was  divided. 
Marshall  might  be  placed  by  the  side  of  Sir 
William  Scott,  and  yet  maintain  the  dignity  of 
his  country.  En  passant,  look  at  the  note  to 
that  case  (1  Wh.,  391),  exhibiting  our  Treaty 
with  Spain,  in  which  provisions  are  expressly 
excepted  from  among  articles  contraband,  as 
fixed  by  the  Treaty.  Even  Justice  Story  de- 
cides that  provisions  are  not  contraband,  but 
goes  on  the  ground  of  a  direct  destination 
Ours  is  called  enemy's  property.  Indeed,  any 
and  every  ground  is  taken  in  the  sentence  of 
condemnation,  which  can  give  color  for  con- 
fiscating the  cargo. 

Having  argued  the  case  of  Ludlow  v.  Bowne, 
I  am  indebted,  in  part,  to  my  notes  in  that  case 
for  a  brief  history  of  the  doctrine  relied  upon, 
as  it  exists  in  the  English  courts  of  admiralty. 
82*J  Till  1795  there  was  no  decision  on  *the 
subject.  I  had  searched  Marriott's  Admiralty 
Decisions  and  found  none  there.  By  a  note  to 
The  Commercen,  1  Wh.,  389,  n.  i,  it  will  be 
seen  that  the  law  of  France  does  not  consider 
provisions  as  contraband,  except  when  destined 
to  besieged  and  blockaded  places. 

Upon  a  question  as  to  the  law  of  nations, 
the  decisions  of  France  are  as  high  authority 
with  us  as  those  of  England.  Even  upon  the 
common  law,  the  English  decisions  since  the 
Revolution  are  not  binding;  and  not  one  of  the 
English  decisions  cited  goes  upon  the  law  of 
nations.  They  merely  establish  a  rule  of  evi- 
dence, and  hold  certain  circumstances,  when 
proved,  to  be  conclusive  as  a  premmptio  juris  et 
dejure.  Upon  this  rule,  certain  contracts,  like 
the  one  under  consideration,  are  holden  fraud- 
ulent, and  made  for  the  purpose  of  covering 
the  property  of  an  enemy.  This  is  the  whole 
extent  of  the  doctrine,  as  maintained  in  En- 
gland. The  Vrow  Margaretha,  1  Rob.  Adm., 
338,  is  the  first  reported  case  in  which  it  was 
advanced.  The  court  there  say  (speaking  of 
it  as  a  rule  of  evidence):  "when  war  inter- 
venes, another  rule  is  set  up  in  courts  of  ad- 
miralty, which  interferes  with  the  ordinary 
practice.  In  a  state  of  war,  existing  or  immi- 
nent, it  is  held  that  the  property  shall  be 
deemed  to  continue  as  it  was  at  the  time  of  the 
shipment  till  the  actual  delivery.  This  arises 
out  of  the  state  of  war,  which  gives  a  belliger- 
ent a  right  to  stop  the.  goods  of  his  enemy.  If 
such  a  rule  did  not  exist,  all  goods  shipped  in 
the  enemy's  country  would  be  protected  by 
transfers  which  it  would  be  impossible  to  de- 
tect. It  is  on  that  principle  held,  I  believe, 
as  a  general  rule,  that  property  cannot  be  con- 
verted in  transitu  ;  and  in  that  sense,  I  recog- 
nize it  as  the  rule  of  this  court."  The  Packet  de 
Bilboa,  2  Rob. ,  133,  is  the  next  case.  In  this. 
Sir  W.  Scott  said  that  a  contract  of  sale  to  an 
enemy,  though  made  by  a  neutral,  with  a  pro- 
vision that  the  risk  should  fall  on  the  consignor 
till  the  goods  came  into  possession  of  the  con- 
signee, entitled  the  captor  to  consider  them  as 
enemy's  property.  Tht  Sally  Griffiths,  3  Rob., 
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300,  in  note,  is  the  next  reported  case.  Now 
this  was  never  relied  on  till  the  case  of  The 
Atlas,  Id.,  299,  in  which  Scott  speaks  of  the 
rule  as  one  which  belonged  to  the  Prize  Courts. 
*The  Sally  Griffiths  was  in  1795,  and  is  [*83 
the  first  case  in  which  the  principle  can  be 
said  to  have  been  established  even  in  the  Prize 
Courts.  In  The  Anna  Catherina,  4  Rob.  Adm., 
107,  and  vide  Id.,  114,  n.  a,  Scott  considered 
the  contract  as  in  truth  executory,  but  exe- 
cuted according  to  the  decisions  and  rules  of 
evidence  which  prevailed  in  the  courts  of  ad- 
miralty. The  Jan  Frederick,  5  Rob.  Adm., 
115,  was  the  case  of  a  Dutch  merchant,  who 
had  contracted,  in  contemplation  of  war,  for 
the  transfer  of  colonial  property,  in  transitu, 
and  the  court  laid  down  the  rule  as  established, 
that  an  actual  transfer  of  groods,  in  transitu, 
to  a  neutral,  though  before  the  war,  if  in  con- 
templation of  it,  is  illegal.  The  court  say, 
that  "  in  time  of  war  this  is  prohibited  as  a 
vicious  contract,  being  a  fraud  on  belligerent 
rights,  not  only  in  the  particular  transaction, 
but  in  the  great  facility  which  it  would  neces- 
sarily introduce  of  evading  those  rights  be- 
yond the  possibility  of  detection.  It  is  a  road 
that  in  time  of  war  must  be  shut  up  ;  for  al- 
though honest  men  might  be  induced  to  travel 
it  with  very  innocent  intentions,  the  far  greater 
proportion  of  those  who  passed  would  use  it 
only  for  sinister  purposes,  and  with  views  of 
fraud  on  the  rights  of  the  belligerent."  This 
is  to  say,  because  fraud  may  be  practiced  we 
will  cut  up  all  commerce  with  the  enemy. 
The  contract  shall  be  executed,  or  executory, 
according  to  our  purposes.  It  is  such  doctrine 
as  this  which  the  court,  in  Ludlow  v.  Bowne, 
reprobate.  Your  contract  may  be  profitable, 
executory  and  made  before  the  war  ;  yet  if 
the  property  is  shipped  it  must  go.  If  you  in- 
sure it  as  your  own,  it  is  another's,  and  you  must 
lose  your  insurance.  You  can  neither  sell  nor  in- 
sure. You  lose  your  right  of  lien.  Contrary  to 
your  consent,  the  property  is  executed  in  the 
vendee — all  is  at  his  risk,  as  his  property.  It  is 
subject  to  confiscation,  by  the  rules  of  a  British 
court  of  admiralty.  This  is  an  abominable 
doctrine,  at  war  with  the  most  sacred  prin- 
ciples of  international  law.  Between  Great 
Britain  and  her  Colonies  we  cannot  trade  in 
time  of  peace  ;  consequently  war  does  not 
sanction  such  a  trade.  This  is  but  another 
illustration  of  the  general  rule  which  I  before 
laid  down,  that  what  is  permitted  to  a  neutral 
in  time  of  peace  is  lawful  in  time  of  war. 

*But  we  are  told  that  the  capture  [*84 
passes  the  property.  This  is  another  fancy  of 
Sir  William  Scott",  in  direct  contradiction  to 
the  law  of  nations.  The  rule  of  this  law  is 
explicit  that  a  capture  works  no  change  of 
property — devests  no  lien.  At  most,  the  captor 
takes  the  interest  of  the  enemy,  subject  to  all 
the  rights  of  neutral. 

But  we  are  told  that  the  ship  Ann  Green,  1 
Gall.,  275,  sanctions  the  doctrine  of  Sir  Will- 
iam Scott.  There  is,  in  that  case,  I  admit,  a 
dictum  of  Mr.  Justice  Story,  in  which  he  speaks 
of  the  doctrine  in  The  Sally  Griffiths,  and  the 
class  of  cases  to  which  it  belongs,  in  the  lan- 
guage quoted  by  the  other  side.  But  there  is 
a  class  of  cases  in  the  Supreme  Court  of  the 
U.  S.,  which  puts  the  question  at  rest.  They 
are  collected  in  Wheaton's  Digest  (334  to  340, 
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tit.  Prize).  They  declare  that  if  the  property 
remain  at  the  risk  of  the  consignor,  it  is  to  be 
deemed  his,  though  otherwise,  if  at  the  risk  of 
the  consignee.  At  whose  risk  while  in  transilu? 
is  the  true  question.  This  is  placed,  by  those 
cases,  on  the  broad  basis  of  national  law. 
What  the  court  say  in  T/ie  Venus,  8  Cr.,  353, 
275,  is  full  to  this  point.  Their  language  is 
that,  "to  effect  a  change  of  the  property,  as 
between  seller  and  buyer,  it  is  essential  that 
there  should  be  a  contract  of  sale  agreed  to  by 
the  parties  ;  and  if  the  thing  agreed  to  be  sold, 
is  to  be  sent  by  the  vendor  to  the  vendee,  it  is 
necessary  to  the  perfection  of  the  contract, 
thsit  it  should  be  delivered  to  the  purchaser  or 
his  agent."  The  Merrimack,  Id.,  317,  335,  359; 
T/ie  St.  Jose  Indiana,  1  Wh.,  208,  and  The  Mary 
and  Susan,  Id.,  25,  are  to  the  same  effect. 
All  these  are  cases  of  capture  during  the  transit. 
So  long  as  the  neutral  consignor  runs  any  risk 
whatever,  the  property  is  deemed  safe.  It  is 
not  until  he  has  parted  with  all  his  control  to 
the  enemy,  that  it  puts  on  the  belligerent  char- 
acter. Suppose  that  in  this  case  there  had 
been  no  capture  and  no  condemnation,  but  a 
loss  by  perils  of  the  sea — the  defense  would 
have  been  as  complete  in  such  an  event  as  it 
is  now  ;  and  yet,  would  there  have  been  any 
doubt  of  our  right  to  recover  ?  No.  We 
should  then  have  been  perplexed  by  none  of 
these  nice  refinements  upon  international  or 
municipal  law.  I  trust  this  court  will  never 
look  to  the  English  courts  of  admiralty  for 
rules  of  evidence  under  the  law  of  nations. 
85*]  *But  conceding,  for  the  sake  of  the 
argument,  that  the  law  of»  nations  is  other- 
wise than  what  we  had  supposed — that  the 
decisions  of  the  British  courts  of  admiralty 
form  the  law  of  this  State — these  must  yield 
to  the  conventional  law.  What  is  the  Spanish 
Treaty  with  this  country  ?  It  will  be  found 
in  Wheaton's  Digest.  (340,  and  vide  2  Wh. , 
227,  246.)  I  allude  to  the  Spanish  Treaty  of 
1795.  The  principle  there  recognized  is,  that 
free  ships  make  free  goods.  Shall  Venezuela 
be  allowed  to  annul  this  Treaty  ?  She  was 
not  an  independent  nation  at  the  period  of  the 
adventure.  She  cannot  be  considered  so  by 
us,  until  her  independence  was  acknowl- 
edged by  our  government,  which  was  not  till 
after  the  capture.  (Gelston  v.  Hoyt,  13  Johns., 
139.)  But  whether  independent  or  not,  how  far 
had  she  the  right  to  do  away  our  Treaty  with 
the  mother  country  ?  When  this  Treaty  was 
made,  she  was  an  integral  part  of  the  Spanish 
Empire,  and  as  such  bound  by  the  transaction. 
She  was  a  party  to  the  bargain.  In  Gelston  v. 
Hoyt,  3  Wh.,  324,  Oh.  J.  Marshall  says  :  "No 
•doctrine  is  better  established  than  that  it  be- 
longs exclusively  to  governments  to  recognize 
new  states  in  the  revolutions  which  may 
occur  in  the  world,  and  until  such  recogni- 
tion, either  by  our  own  government  or  the 
government  to  which  the  new  state  belonged, 
courts  of  justice  are  bound  to  consider  the 
ancient  state  of  things  as  remaining  unaltered." 
The  question,  how  far  a  Colony  should 
be  considered  independent  before  acknowl- 
edged to  be  so  by  our  government,  was  directly 
involved  in  the  determination  of  that  cause. 
In  Rose  v.  Himely,  4  Cr.,  272,  he  says  :  "  It  is 
for  governments  to  decide  whether  they  will 
consider  St.  Domingo  as  an  independent  na- 
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tion ;  and  until  such  decision  shall  be  made, 
or  France  shall  relinquish  her  claim,  courts  of 
justice  must  consider  the  ancient  state  of 
things  as  remaining  unaltered,  and  the  sove- 
reign power  of  France  over  that  Colony  as 
still  subsisting."  This  point  alone  is  decisive 
of  the  cause. 

Mr.  T.  A.  Emmet  (same  side).  This  court 
have  no  right,  on  a  writ  of  error,  to  examine 
questions  of  jury  investigation.  They  ought 
not  to  forget  that  the  points  in  this  cause  arise 
upon  a  bill  of  exceptions,  the  object  of  which 
is  to  reverse  the  judgment  of  matters  of  law. 
Is  there  any  case,  on  a  writ  of  *error,  [*86 
in  which  questions  of  fact  can  be  decided  ? 
Everything  of  that  nature  must  be  previously 
settled,  in  order  to  present  the  dry  question  of 
law.  This  should  be  by  a  jury,  or  a  case  made 
by  consent,  subject  to  the  opinion  of  the  court 
below.  Such  a  case,  though  made  without 
the  intervention  of  a  jury,  being  subject  to  the 
opinion  of  the  court,  and  passed  upon  by 
them,  would  be  equivalent  to,  and  might  be 
turned  into  a  special  verdict  by  the  consent  of 
parties.  Why  did  not  the  plaintiffs  in  error 
try  the  cause  in  the  court  below  before  a 
jury  ?  Because  they  did  not  mean  to  insist  on 
a  state  of  facts  differing  from  that  which  is 
stated  in  the  bill.  The  case  was  turned  into  a 
bill  of  exceptions.  This  is  the  same  in  effect 
as  a  special  verdict.  A  writ  of  error,  on  mat- 
ter of  law  arising  from  the  evidence,  generally 
comes  here  either  upon  a  special  verdict,  find"- 
ing  the  facts,  or  a  bill  of  exceptions  upon 
which  the  facts  are  conceded. 

This  writ  of  error  is  duly  brought  on  ex- 
ception to  the  judge's  opinion  upon  a  ques- 
tion of  law.  It  finds  fault  that  he  left  all  mat- 
ters to  the  jury,  and  did  not  hold  them  con- 
clusive. And  whether  this  was  right  is  the 
single  point  in  the  cause.  Under  the  judge's 
charge,  gentlemen  had  a  right  to  go  to  the 
jury  upon  the  question  of  fraud,  or  any  other 
question  of  fact,  and  ask  the  judge  to  charge 
upon  the  points  which  they  had  made.  They 
did  not  do  so.  What  are  the  matters  stated  in 
the  bill  ?  If  there  were  contradictory  facts, 
the  jury  must  have  found  one  way  or  the 
other.  But  in  a  bill  of  exceptions,  the  parties 
under  the  direction  of  the  court,  must  agree 
upon  conclusions  of  fact ;  and  they  cannot 
afterwards  be  questioned. 

According  to  the  statement  of  the  bill,  we 
proved  the  property  and  loss  and  stopped 
there.  We  rested  upon  these  circumstances. 
The  other  side  required  no  more.  They  put 
us  upon  no  other  proof.  They  then  take  up 
the  cause,  go  on  and  make  out  our  case  as  to 
property,  risk  and  delivery,  and  cannot  now 
question  it  in  either  of  these  particulars.  They 
then  prove  the  contract,  and  our  ignorance  of 
the  contract  made  by  Levy  with  the  Intend- 
ant — that  De  Wolf  purchased  the  cargo  with 
his  own  funds ;  and  yet  they  complain  that 
we  did  not  prove  all  this.  Upon  what  ground 
can  *they  say  that  the  vessel  was  laden  [*87 
with  Levy's  funds — that  DeWolf  knew  that  the 
cargo  was  destined  for  the  Spanish  Intendant, 
and  that  he  delivered  the  goods  to  Levy  in 
N.  Y.  ?  &c. 

In  this  view  of  the  case,  the  only  question 
for  this  court  to  determine  is,  whether  the 
facts  stated  in  the  bill  were  conclusive  against 
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us  ?  Were  they  a  bar  to  the  action  ?  To  de- 
cide this  is  the  proper  function  of  the  court. 

But  examine  the  facts  for  a  moment.  The 
bill  of  lading  is  true.  It  speaks  of  the  prop- 
erty belonging  to  the  owners  of  the  vessel. 
The  invoice  declares  it  to  be  for  the  account 
and  risk  of  the  shipper.  The  letters  speak  of 
De  Wolf's  interest — "  If  for  my  interest,  pass 
on  the  vessel  to  windward."  The  bill  of  lad- 
ing and  invoice  are  strictly  true  ;  and  that 
cannot  be  called  fraud,  in  relation  to  which 
the  party  is  not  obliged  to  speak.  Neither  in 
peace  nor  in  war  is  a  merchant  bound  to  make 
any  disclosure  that  will  not  affect  the  national 
character  which  he  assumes.  In  peace  he  is 
not  bound  to  lay  open  his  mercantile  trans- 
actions to  the  world ;  nor  can  a  belligerent 
claim  this. 

The  national  character  of  De  Wolf  is  fully 
established  ;  but  he  did  not  ship  in  Levy's 
name,  because  by  doing  so  he  would  have 
parted  with  the  right  of  property,  surrendered 
the  control  of  the  cargo,  and  could  not  have 
held  it  to  secure  the  payment  of  the  price  ;  and 
there  may  be  a  variety  of  reasons  entirely  dis- 
connected with  peace  or  war,  why  the  prop- 
erty should  not  be  immediately  delivered.  He 
might  have  dreaded  attachments  against  the 
cargo,  as  the  property  of  Levy,  at  N.  Y., 
Havana,  or  any  other  port  into  which  the  ship 
might  have  been  driven. 

That  he  should  communicate  the  fact  that 
the  cargo  was  designed  for  the  Spanish  Intend- 
ant,  was  impossible,  because  he  did  not  know 
it.  It  is  said  he  might  have  heard  so,  though 
he  did  not  know  it,  and  should  have  communi- 
cated his  information.  But  the  proof  that  he 
did  not  know  it  comes  from  the  other  side.  If 
construction  is  resorted  to,  it  should  be  against 
the  plaintiffs  in  error  ;  and,  as  between  knowl- 
edge and  belief,  it  should  be  made  to  say  he 
88*]  had  no  belief.  What  *motive,  then,  had 
he  for  concealment  ?  And  without  knowledge 
or  belief  there  could  not  possibly  be  fraud. 

The  only  imposition  of  which  belligerents 
can  complain,  is  the  concealment  of  national 
character  ;  and  in  The  Rosalie  and  Betty,  2 
Rob.  Adm.,  343,  this  is  the  exact  ground  on 
which  the  court  proceeded.  De  Wolf,  being 
ignorant  of  the  destination  of  the  property, 
could  not,  therefore,  be  intentionally  aiding 
the  King  of  Spain.  Nor  is  the  destination  of 
the  cargo  for  a  military  purpose,  mentioned  in 
the  bill  of  exceptions.  Even  this  important 
fact  is  left  to  be  made  out  by  mere  inference. 
The  bill  does  not  state  that  the  Intendant  was 
to  have  bought  the  cargo  either  for  the  army 
or  the  citizens. 

But  I  deny  that  provisions  are  contraband, 
because  they  are  sent  to  the  army  or  navy  of 
a  belligerent.  The  case  of  The  Commercen,  1 
Wh.,  382,  lays  down  the  distinction  truly.  A 
neutral  has  a  right  to  export  the  provisions  of 
his  own  country.  If  he  carries  goods  bought 
of  an  enemy's  country,  it  is  otherwise.  Story, 
J.,  says  (1  Wh.,  387,  8)  that  when  they  are  the 
property  of  a  neutral,  they  may  become  con- 
traband, on  account  of  the  peculiar  situation 
of  the  war,  or  on  account  of  their  destination. 
But  this  is  where  they  do  not  grow  in  the 
country  of  the  neutral  ;  for  he  says  again  (p. 
388):  "Another  exception  from  being  treated 
as  contraband  is,  where  the  provisions  are  the 
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growth  of  the  neutral  exporting  country.  But 
if  they  be  the  growth  of  an  enemy's  country, 
and  more  especially,  if  the  property  of  his  sub- 
jects, and  destined  for  the  enemy's  use,  there 
does  not  seem  any  good  reason  for  the  exemp- 
tion." He  goes  upon  the  idea  that  the  cargo 
was  the  produce  of  the  enemy's  country.  As 
to  the  produce  of  our  own  soil,  nothing  short 
of  blockade  or  siege  will  prevent  its  transpor- 
tation to  any  part  of  the  world. 

What  the  law  of  England  is  cannot  be  ma- 
terial. We  were  dealing  with  a  Spanish  Col- 
ony. The  note  referred  to  in  Wheaton  shows 
the  Spanish  Treaty,  and  Valin's  doctrine.  The 
Treaty  is  material.  It  was  made  in  1795,  when 
Venezuela  was  a  part  of  Spain.  The  Colony 
may  be  separated,  but  what  law  does  she  carry 
with  her  ?  The  laws  of  the  mother  country, 
unless  altered  by  the  competent  authority, 
*which  is  the  contracting  parties.  Such  [*8O 
alteration  cannot  legally  take  effect,  till  notice 
of  it  is  given  to  those  concerned.  Venezuela 
carried  with  her  the  old  Treaty,  which  con- 
tinues till  altered  or  dissolved.  In  The  Nereide, 
9  Cr.,  388,  this  doctrine  was  contended  for, 
and  would  doubtless  have  been  held  had  not 
the  cause  turned  on  the  point  that  the  clause  in 
the  Spanish  Treaty  was  mutual.  Until  our 
government  acknowledged  Venezuela  as  an 
independent  Republic,  and  they  have  broken 
off  the  Treaty,  it  continues  to  apply.  What 
is  that  Treaty  ?  It  is  important  to  inquire, 
because  whether  contraband  or  not,  when  it  is 
made  the  subject  of  treaty  it  ceases  to  be  deter- 
minable  by  the  law  of  nations.  By  the  16th 
article  (2  Wh.,  233,,  translated  there  from  the 
Spanish),  provisions  are  not  declared,  in  terms, 
to  be  contraband  of  war.  The  only  exception 
in  the  Treaty  is  a  saving  of  the  rights  of  siege 
and  blockade.  The  law  of  nations,  then,  does 
not  apply.  It  is  said,  on  the  other  side  that  a 
trade  in  provisions  is  to  be  restrained,  rather 
than  one  in  dry  goods.  This  is  a  most  per- 
nicious doctrine,  especially  for  the  northern 
States,  which  abound  with  provisions  for  sale. 
It  is  contracting  the  market  for  our  staple  pro- 
ductions. 

Suppose  the  cargo  to  have  been  contraband. 
What  has  this  to  do  with  the  question  ?  Does 
it  interfere  with  the  warranty  that  the  cargo- 
was  American  property  ?  May  not  contra- 
band be  American  property?  The  underwriters 
knew,  as  well  as  we,  that  it  was  destined  to  an 
enemy's  port.  But  it  is  plain  that  the  war- 
ranty must  be  construed  in  reference  to  th& 
Spanish  Treaty.  Conformable  to  that  Treaty 
it  was  entitled  to  protection,  and  the  capture 
was  a  violation  of  the  Treaty.  We  were  bound 
to  know  nothing  except  what  was  essential  to 
the  truth  of  the  warranty.  Being  ignorant  of 
the  destination,  this  could  never  affect  our 
right.  It  is  said  here  was  enough  to  put  us  on 
inquiry,  which  was  equivalent  to  actual  notice. 
But  this  doctrine  applies  only  as  between  two 
persons,  where  the  vested  rights  of  one  are  to 
be  overreached.  Here  was  no  obligation  to 
inquire.  Levy  had  a  right  to  his  commercial 
secrets,  and  was  not  bound  to  make  any  dis- 
closures. 

*The  bargain  was  not  contrary  to  the  [*9O 
law  of  nations  ;  and  the  rule,  as  laid  down  by 
the  courts  of  English  admiralty,  does  not  reach 
it.  There  the  property,  on  landing,  must  be- 
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long  to  the  enemy,  or  it  will  not  be  deemed 
enemy's  property  while  in  trannitu.  Here  the 
cargo  was  to  belong  directly  to  a  neutral.  The 
English  rule  is  always  laid  down  with  a  quali- 
fication in  favor  of  this  case.  Besides,  the  rule 
itself  has  no  foundation  in  the  law  of  nations, 
and  is  not  justified  by  anything  in  this  country, 
except  the  obiter  dictum  of  Mr.  Justice  Story, 
at  the  beginning  of  the  war.  I  mean  nothing 
disrespectful  to  Judge  Story,  but  he  has  studied 
admiralty  law  under  Sir  William  Scott,  and 
will  find  it  necessary  to  change  his  doctrine, 
should  the  country  remain  neutral.  But  the 
rule,  at  most,  is  merely  a  rule  of  evidence  in 
the  prize  courts — a  presumptio  juris  et  de  jure, 
as  it  is  called  in  Ludlow  v.  Bowne.  In  the  two 
admiral ly  causes  which  were  first  cited  (The 
Atlas  and  Sally  Griffiths),  the  decision  may 
have  been  right,  because  they  were  both  cases 
of  fraud.  The  property  was  to  become  that 
of  the  French  Government.  The  doctrine  is 
called  a  rule  of  the  Prize  Courts.  The  court 
said:  "It  has  always  been  the  rule  of  the  Prize 
Courts  that  property  going  to  be  delivered  in 
the  enemy's  country,  and  under  a  contract  to 
become  the  property  of  the  enemy  immediately 
on  arrival,  if  taken  in  transitu,  is  to  be  consid- 
ered as  enemy's  property."  As  to  The  Atlas, 
the  cargo  was  bargained  and  sold  to  the  French 
Government,  and  was  to  have  been  delivered 
at  the  risk  of  the  captain  ;  and  might,  for  that 
reason,  have  well  been  considered  a  case  of 
collusion.  These  cases,  then,  establish  merely 
that  where  enemy's  property  is  sought  to  be 
covered  by  neutral  names,  it  is  a  fraud  upon 
belligerent  rights,  and  the  property  may  be 
condemned.  But  not  one  of  them  applies  to  a 
case  where  the  property,  as  here,  was  to  become 
that  of  a  neutral. 

A  collusive  sale  to  an  enemy,  is  punished  by 
the  law  of  nations,  because  the  property  vests 
in  a  belligerent ;  but  the  rule  itself  presup- 
poses, that  neutrals  are  to  be  protected  by  the 
law  of  nations.  They  are  the  peculiar  objects 
of  protection  by  that  law,  and  when  there  is  a 
i)l*]  doubt  whether  *neutral  or  belligerent 
rights  are  to  prevail,  the  presumption  is  in 
favor  of  the  former.  This  is  for  the  peace 
and  consequently  for  the  general  good  of  man- 
kind. The  only  exceptions  are  blockade, 
siege  or  contraband.  With  these  exceptions  a 
neutral  may  pursue  the  same  trade  in  war  as 
in  peace.  England  says  this,  though  she  has 
not  gone  upon  presumption  in  favor  of  neu- 
tral rights.  We  all  remember  her  rule  of 
1756  (1  Wh.  App.,  507),  which  shut  out  all  in- 
tercourse during  war,  which  was  forbidden  in 
time  of  peace.  But  you  are  asked  to  reverse 
the  rule  and  go  beyond  England  in  severity  ; 
to  deny  that  trade  in  war  which  was  fully  open 
in  peace.  The  reasons  given  for  this  are  two  : 
1.  That  a  contrary  rule  will  put  an  end  to 
capture  ;  and,  in  the  language  of  Mr.  Justice 
Story  (1  Gall.,  291):  "'Not  a  single  bale  of 
enemy's  goods  would  ever  be  found  upon  the 
ocean."  1  see  no  great  evil  in  this.  It  is  dimin- 
ishing the  calamities  of  war  ;  and  the  oppo- 
site argument  interferes  directly  with  neutral 
rights.  2.  Decisions  are  relied  on,  that  the 
capturing  belligerent  may  substitute  himself 
for  the  belligerent  proprietor.  There  are  cases 
of  this  kind.  They  are  spoken  of  in  The 
Packet  De  Bilboa,  2  Rob.JAdm.,  133.  Sir  Will- 
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iam  Scott,  speaking  of  property  shipped  in 
time  of  war,  at  the  risk  of  the  neutral  shipper, 
at  first  calls  the  contract  invalid  ;  but  after- 
wards he  retracts  and  says  :  "  It  is  rather  a 
contract  which,  if  made  in  war,  has  this  ef- 
fect ;  that  the  captor  has  a  right  to  seize  it  and 
convert  the  property  to  his  own  use  ;  for  he 
having  all  the  rights  that  belong  to  his  enemy, 
is  authorized  to  have  his  taking  possession  con- 
sidered as  equivalent  to  an  actual  delivery  to 
his  enemy."  The  conclusion  then,  is,  that  the 
contract  is  valid  ;  but  the  captor  may  be  sub- 
stituted for  the  vendee.  Taking  this  reason  in 
its  greatest  force,  the  captor  can  acquire  no 
greater  property  than  the  vendee,  who  has 
none  till  delivery.  The  premises  of  the  judge 
do  not  bear  out  the  conclusion.  The  captor 
may  have  all  the  rights  of  his  enemy  without 
a  delivery.  This  is  like  the  case  of  capturing 
enemy's  property  on  freight  in  a  neutral  ves- 
sel. There  it  is  just,  except  in  the  single  case 
where  free  ships  make  free  goods,  as  they  do 
by  the  Spanish  Treaty  (2  Wh.,  231,  n.  b). 
Coming  in  thus,  the  captor  took  cum  onere  ; 
and  must  pay  *on  capture,  as  Levy  was  [*92 
bound  to  do  on  delivery.  When  the  commerce 
is  lawful,  how  can  the  captor  defeat  any  part 
of  the  contract  ? 

In  Ludlow  v.  Bowne,  the  Supreme  Court  do 
more  than  to  repudiate  the  law  of  the  English 
admiralty.  They  give  full  effect  to  the  con- 
dition precedent,  although  the  property  was  to 
go  directly  to  the  enemy.  In  this  case,  as  we 
have  already  remarked,  the  property  was  bar- 
gained to  a  neutral.  As  far  as  De  Wolf  knew, 
Levy  had  a  right  to  make  a  contract  of  sale  in 
any  of  the  enemy's  ports.  The  difference  of 
opinion  in  Ludlow  v.  Bowne,  arose  upon  the 
question  whether  the  contract  was  not  intended 
as  a  mere  cover  to  the  property,  which  might 
well  admit  of  doubt.  Here  is  no  room  for 
such  a  doubt. 

It  is  said  that  the  cargo  vested  in  Levy  at 
N.  Y.  or  Havana.  This  goes  directly  to  the 
question  of  interest  in  De  Wolf.  It  has  never 
before  been  urged  in  this  light,  or  treated  as 
an  objection  to  the  interest  of  the  assured,  and 
cannot  be  used  as  such  here.  The  reason  given 
why  the  cargo  vested  in  Levy  at  N.  Y.  is  the 
fanciful  one  that  a  delivery  to  the  captain  is  a 
delivery  to  the  consignee.  But  this  is  true  of 
a  general  ship  only,  where  the  captain  is  con- 
sidered an  agent  of  the  consignees.  In  this 
case  he  was  De  Wolf's  agent.  Every  consign- 
ment is  open  to  explanation  by  the  conduct  of 
the  parties  ;  and  was  so  treated  by  Thompson, 
J.,  in  Ludlow  v.  Bowne.  The  law  of  nations 
on  this  subject,  is  the  same  as  the  municipal 
law.  In  The  Venus,  8  Cr.,  253,  Washington, 
/. ,  says  :  ' '  The  delivery  of  the  goods  to  the 
master  of  the  vessel  was  not  for  the  use  of 
Magee  &  Jones,  any  more  than  it  was  for  the 
use  of  the  shipper  solely  ;  and  consequently  it 
amounted  to  nothing  so  as  to  devest  the  prop- 
erty out  of  the  shipper  ;  "  and  in  The  Frances, 
Id.,  418,  he  says,  "  when  goods  are  sent  upon 
the  account  and  risk  of  the  shipper,  the  deliv- 
ery to  the  master  is  a  delivery  to  him  as  agent 
of  the  shipper,  not  of  the  consignee."  In  The 
St.  Jose  Indmno,  1  Wh.,  208,  Story,  J.,  lays 
down  the  same  doctrine.  He  says  that  "  in 
general,  the  rules  of  the  Prize  Court  as  to  the 
vesting  of  property,  are  the  same  with  those  of 
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the  common  law,  by  which  the  thing  sold, 
93*]  after  the  completion  *of  the  contract, 
is  properly  at  the  risk  of  the  purchaser.  But 
the  question  still  recurs — when  is  the  contract 
executed  ?  It  is  certainly  competent  for  an 
agent  abroad,  who  purchases  in  pursuance  of 
orders,  to  vest  the  property  in  his  principal 
immediately  on  the  purchase.  This  is  the 
case  when  he  purchases  exclusively  on  the 
credit  of  his  principal,  or  makes  an  absolute 
appropriation  and  designation  of  the  property 
for  his  principal.  But  where  a  merchant 
abroad  in  pursuance  of  orders,  either  sells  his 
own  goods  or  purchases  goods  on  his  own 
credit  (and  thereby,  in  reality,  becomes  the 
owner),  no  property  in  the  goods  vests  in  his 
correspondent  until  he  has  done  some  notorious 
act  to  devest  himself  of  his  title,  or  has  parted 
with  the  possession  by  an  actual  and  uncondi- 
tional delivery  for  the  use  of  such  correspond- 
ent. Until  that  time  he  has,  in  legal  contem- 
plation, the  exclusive  property  as  well  as  pos- 
session ;  and  it  is  not  a  wrongful  act  in  him  to 
convert  them  to  any  use  which  he  pleases.  He 
is  at  liberty  to  contract  upon  any  new  engage- 
ments or  substitute  any  new  conditions  in  rela- 
tion to  the  shipments."  These  authorities  go 
to  prevent  a  devestment  in  case  of  a  general 
shipper.  They  show,  conclusively,  that  the 
property  does  not  pass  from  the  shipper  till 
some  notorious  act  of  delivery. 

There  was  no  delivery  at  Havana.  It  is 
trtie  that  a  symbolical  is  equal  to  an  actual  de- 
livery ;  but  to  make  it  symbolical  there  must 
be  an  intention  to  change  the  property.  Any 
act  done  by  Hernandez  &  Chavitau  at  Havana, 
unless  intended  to  operate  as  a  delivery,  can- 
not be  considered  so.  What  they  did  was 
rather  a  refusal  to  accept.  The  indorsement 
on  the  bill  of  lading  is  plain  evidence  of  such 
a  refusal.  The  brig  was  ordered  to  proceed 
under  a  right  reserved  in  the  contract.  Her- 
nandez &  Chavitau  did  not  obtain  the  entire 
control  of  the  vessel.  Could  they,  for  in- 
stance, have  ordered  her  to  any  other  port 
than  Laguira  or  Porto  Cabello  ?  They  were 
the  agents  of  Levy  for  the  purpose  of  order- 
ing the  property  to  proceed  :  and  from  neces- 
sity, the  agents  of  De  Wolf  for  changing  the 
papers  so  as  to  give  it  safety.  If  not  agents 
94*]  they  did  a  wrongful  act  *when  they  in- 
terfered with  the  cargo.  Could  such  an  act 
devest  De  Wolf  of  his  property  ?  At  whose 
risk  would  it  have  been  had  the  vessel  been 
lost  by  perils  of  the  sea  between  Havana  and 
Laguira  ?  Could  De  Wolf  have  maintained 
an  action  against  Levy  for  goods  sold  and  de- 
livered ?  If  not,  the  cargo  was  De  Wolf's  dur- 
ing its  transit. 

Another  ground  taken  on  the  other  side, 
shows  the  great  difficulty  which  exists  with 
the  gentlemen  themselves,  in  determining 
when  or  where  any  delivery  took  place.  They, 
at  last,  press  to  their  aid  the  fanciful  idea  of 
Sir  William  Scott,  that  the  capture  was  a  de- 
livery. Now,  if  this  was  so,  the  loss  was  eo 
imtnnti  with  the  change.  The  property  con- 
tinued in  De  Wolf  the  whole  time,  up  to  the 
moment  of  the  capture  ;  and  the  warranty  is 
satisfied. 

But  we  are  told  that  the  risk  was  increased 
by  circumstances  which  were  not  disclosed. 
Is  not  this  a  point  which  should  have  been 
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passed  upon  by  the  jury  ?  They  have  not  been 
asked  to  do  this  ;  and  no  such  fact  is  admitted 
by  the  bill  kof  exceptions.  What  evidence  is 
there  to  justify  such  an  inference  ?  To  defeat 
a  policy,  the  alleged  concealment  must  be 
fraudulent.  ( Williams  v.  Delafield,  2  Cai. ,  329; 
Duguet  v.  Rhinelander,  2  Johns.  Cas.,  476.) 
But  there  is,  in  truth,  no  evidence  either  of 
concealment  or  fraud.  Nor  is  it  true  that 
everything  increasing  the  risk  should  be  com- 
municated. If  covered  by  a  warranty,  it  need 
not  be  disclosed.  (1  Marsh,  on  Ins.,  475,  per 
Ld.  Mansfield.)  In  Park,  229  (301  of  6th  ed.), 
it  is  said  "  there  should  be  a  representation  of 
everything  relating  to  the  risk  which  the 
underwriter  has  to  run,  except  it  be  covered 
by  a  warranty."  Haywood  v.  Rogers,  4  East., 
590,  was  a  case  where  the  assured  of  a  ship 
had  received  a  letter  from  his  captain,  inform- 
ing him  that  he  had  been  obliged  to  have  a 
survey  on  the  ship  at  Trinidad,  on  account  of 
her  bad  character.  But  the  survey  which 
accompanied  the  letter,  gave  the  ship  a  good 
character  ;  and  though  it  appeared  in  evidence, 
that  siich  circumstance,  if  known,  would  have 
enhanced  the  premium,  yet  the  court  held  a 
communication  of  this  unnecessary,  because 
it  was  covered  by  the  implied  warranty  of  sea- 
worthiness. Doubt  concerning  the  ownership 
alone,  could,  in  this  case,  increase  the  risk  ; 
and  this  was  covered  by  the  warranty  of 
American  property. 

*Again  ;  the  interest  of  De  Wolf  must  [*95 
have  made  a  part  of  the  preliminary  proof  ; 
and  indeed,  the  proof  on  the  trial.  The  only 
thing  which  he  could  have  communicated  was 
his  bargain  with  Levy,  that  the  latter  should 
receive  the  cargo  at  Havana.  This  could  not 
increase  the  risk,  for  both  parties  were  neu>- 
tral.  The  sentence  of  condemnation  goes 
upon  the  ground  that  the  property  was  De 
Wolf's  when  it  left  N.  Y. ;  and  that  there  was 
a  fraudulent  attempt  to  cover  it  as  Spanish 
property,  after  it  left  Havana,  by  persons 
over  whom  De  Wolf  had  no  control.  But  it 
is  enough  that  the  underwriters  knew  the 
destination  of  the  vessel.  De  Wolf  had  a 
right  to  suppose  that  the  Spanish  Treaty 
would  be  observed  ;  and  therefore  was  not 
bound  to  make  any  further  communication  of 
facts  which  might  increase  the  risk,  even 
though  they  had  not  been  covered  with  the 
warranty. 

Mr.  8.  Jones,  in  reply.  It  appears  to  me 
that  in  the  multitude  of  discussion,  the  great 
features  of  the  controversy  have  been  over- 
looked. The  real  question  is,  whether  the 
underwriters  are  bound  to  pay  for  captured 
property,  warranted  American,  shipped  and 
expressly  destined  to  a  Spanish  port,  at  war 
with  the  Colonies  of  Spain  ;  and  under  a  con- 
tract of  sale  to  the  King  of  Spain.  Being 
under  a  contract  with  the  Spanish  Intendant, 
the  agent  of  the  King  of  Spain,  to  supply  him 
with  provisions,  Levy,  in  furtherance  of  this 
view,  treated  with  De  Wolf  (among  others)  for 
articles  deliverable  at  the  port  of  Havana, 
Cabello  or  Laguira  ;  Levy  to  pay  for  the  cargo, 
with  5  per  cent,  on  the  invoice  price,  and  the 
premium  of  insurance.  Is  not  this  a  mere 
contract  of  purchase  and  sale  ?  Suppose  De 
Wolf  to  have  had  the  property  then  in  his 
store,  what  feature  is  there  in  this  transaction 
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which  does  not  strongly  show  a  contract  of 
sale  ?  The  parties  fixed  on  the  price,  the 
-delivery  in  the  West  Indies  ;  and  De  Wolf 
was  to  procure  insurance  at  Levy's  expense. 
Surely  the  cargo  was  transported  at  the  ex- 
pense of  the  real  owner.  If  De  Wolf's,  it 
must  have  gone  at  his  expense.  If  Levy's,  at 
his.  The  latter  was  at  the  entire  expense.  He 
contracted  to  pay  the  freight. 
96*]  *The  contract  divides  itself  into  two 
parts  :  a  contract  of  sale,  and  a  contract  of 
carriage.  The  court  ought  fo  make  the  sep- 
aration. Levy  said,  "  I  buy  your  goods,  and 
-charter  your  vessel  to  carry  them."  Accord- 
ingly, at  the  close  of  the  contract,  there  is  an 
allowance  for  demurrage,  or  running  days,  a 
•clause  decisively  characteristic  of  a  charter- 
party.  De  Wolf  said,  "  I  will  carry  your 
goods."  Then,  I  ask,  whether  the  delivery  to 
the  master  did  not  complete  the  transaction  ? 
Gentlemen  say  that  no  sale  is  complete  till  a 
delivery.  Is  this  true  in  the  sense  contended 
for  ?  Is  it  true  that  goods  sold  and  shipped 
by  a  merchant  abroad  do  not  vest  till  an  actual 
delivery  at  the  port  of  destination  ?  What  is 
more  usual  than  a  consignment  and  delivery 
to  a  master,  placing  them  at  the  risk  of  the 
master  during  the  whole  voyage  ?  There  is 
not  one  word  in  this  contract  fixing  a  condi- 
tion to  the  delivery.  The  bill  of  lading  im- 
ports an  absolute  delivery  at  Havana.  Was 
not  the  master  bound  to  deliver  uncondition- 
ally, if  Hernandez  &  Chavitau  had  required 
it  ?  Had  not  Levy  and  his  agents  the  unquali- 
fied control  ?  Yes.  Levy  had  placed  the 
goods  beyond  the  power  of  the  shipper.  The 
letters  place  them  under  the  orders  of  Hernan- 
dez &  Chavitau  ;  and  payment  on  delivery  is 
not  talked  about  in  any  of  the  documents. 
The  cases  cited  on  the  other  side,  from  Cranch 
and  Wheaton,  then,  have  .no  application. 
They  relate  to  express  clauses  in  the  bill  of 
lading  and  consignment,  fixing  the  condition 
upon  which  the  delivery  was  to  take  place. 
Parties  have  a  right  to  make  such  contracts  as 
they  please  ;  and  they  have  so  framed  this, 
that  it  is  executed  from  the  beginning. 

It  is  said  the  finding  of  the  jury  estops 
us  to  say  that  the  contract  was  absolute.  It  is 
only  through  some  technical  objection,  some 
net  work,  such  as  this,  that  gentlemen  can 
escape.  This  case  is  truly  stated  in  the  20 
Johns.,  214.  The  form  of  the  case  made  it 
necessary  that  most  of  the  evidence  should  be 
be  stated  as  coming  from  us.  The  preliminary 
negotiation  is  first  stated ;  and  the  attempt  is 
to  infer  the  executory  nature  of  the  contract 
from  this.  But  the  true  question  is,  what  was 
97*]  the  result  ?  A  sale  of  goods  to  be  *paid 
for  at  Havana  ?  No.  The  case  states  that  the 
agreement  was  contained  in  the  letters.  To 
these  alone  are  we  to  refer  in  order  to  deter- 
mine what  the  contract  was.  What  rule  is 
better  established  than  this  :  that  let  the  nego- 
tiations be  what  they  may,  they  all  resolve 
themselves  into  the  final  agreement.  Vander- 
voori  v.  Smith,  2  Cai.,  155,  excluded  a  written 
negotiation,  which  clashed  with  that  part  of 
the  contract  relating  to  the  voyage  insured. 
That  will  be  found  a  stronger  case  in  favor  of 
receiving  the  negotiation  than  the  present  one. 
The  contract  here  is  silent  as  to  the  time  and 
place  of  payment.  If  De  Wolf  ever  enter- 
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tained  the  idea  of  payment  at  Havana,  he  gave 
it  up.  Indeed,  such  an  idea  is  contradicted  by 
every  document  in  the  case.  Did  you  ever 
hear  of  a  payment  to  be  made  at  the  port  of 
delivery,  where  there  was  not  one  word  said 
about  it  in  the  contract  ?  On  goods  thus  ar- 
riving to  a  consignee,  could  he  not  compel  the 
captain  to  deliver  them,  without  paying  him 
one  cent  ?  Levy  was  to  have  sent  the  vessel 
home  on  freight.  Would  a  merchant  who  is 
to  receive  pay  at  a  foreign  port,  direct  his 
vessel  to  return  on  freight  ?  Would  he  not 
have  ordered  a  return  cargo  ?  In  this  case,  if 
a  return  cargo  had  been  purchased,  it  was  to 
have  been  paid  for  by  bills  on  De  Wolf.  And 
even  the  ordinary  expenses  or  disbursements 
of  the  vessel  are  to  be  paid  in  the  same  way. 
Then  where  was  the  cargo  to  have  been  paid 
for  ?  Nowhere.  It  had  been  paid  for  or 
secured  in  N.  Y. 

If,  then,  there  was  no  condition  attached  to 
the  delivery,  the  property  was  changed  on  the 
shipment.  This  settles  the  question  of  Ameri- 
can property.  The  warranty  was  violated — 
for  the  cargo  insured  was  Danish.  In  regard 
to  personal  property,  an  unqualified  right  to 
compel  a  delivery  from  the  vendor  to  the 
vendee,  is  a  delivery.  The  property  passes. 
Security  to  pay,  at  all  events,  is  the  same  as 
actual  payment.  No  matter  what  day  is 
fixed,  the  goods  are  not  responsible  for 
the  payment.  If  payment  had  not  been 
made  ;  if  it  was  to  have  been  reserved,  till  the 
result  of  the  adventure  should  be  ascertained ; 
if  there  was  a  right  in  De  Wolf  to  detain  the 
property  at  Havana  till  actual  payment,  what 
is  easier  than  for  him  to  have  shown  these 
*facts  at  the  trial  ?  The  letter  to  Captain  [*98 
Pratt  was  signed  by  a  confidential  clerk,  a  com- 
petent witness,  who  could  have  been  produced 
with  the  greatest  ease,  and  who  doubtless  knew 
whether  there  was  a  payment  or  not.  There 
was  ample  time  between  the  contract,  which 
was  July  21,  and  the  time  when  the  vessel 
sailed  (Aug.  4)  for  the  parties  to  have  changed 
their  minds.  A  conditional  obligation  to 
deliver  is  wholly  inconsistent  with  the  circum- 
stances, which  should  have  been  explained  by 
evidence  on  the  part  of  De  Wolf.  The  only 
consignees  were  at  Havana. 

They  wefe  to  receive  the  cargo,  or  send  it  on 
to  their  own  agent,  over  whom  De  Wolf  had 
no  control.  Hernandez  &  Chavitau  were  the 
agents  of  Levy  alone.  They  acted  under  in- 
structions previously  given  to  them  by  him,  in 
relation  to  this,  among  other  business  of  his 
arising  out  of  his  contract  with  Spain.  Thus, 
the  loss  happening  at  any  time  after  the  vessel 
left  N.  Y.,  from  whatever  cause,  would  have 
been  Levy's  loss  ;  and  it  is  immaterial  in  what 
point  of  light  the  vesting  of  the  property  in 
him  is  viewed  ;  whether  as  a  want  of  interest 
in  De  Wolf,  under  the  policy,  or  a  violation  of 
the  warranty.  Take  it  which  way  you  will, 
the  result  is  the  same — the  policy  is  void. 

As  a  further  proof  that  the  property  was  not 
intended  to  be  deliverable  at  Havana,  the  cap- 
tain knew  nothing  of  any  such  intention,  as  is 
apparent  from  his  examination  before  the  Court 
of  Admiralty.  It  could  not  have  been  inferred 
from  the  invoice.  If  the  price  was  to  have 
been  a  lien,  would  it  not  have  been  so  marked 
upon  the  bill  of  lading  ?  It  is  singular  that  it 
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should  have  been  the  duty  of  the  captain  to 
retain  the  cargo  till  the  price  in  the  bill  of 
lading  should  be  paid,  and  yet  that  he  should 
have  had  no  instructions  on  the  subject. 

But,  at  any  rate,  were  not  the  acts  done  at 
Havana  an  execution  of  the  contract  ?  It  is 
insisted  that  the  captain  was  to  keep  De  Wolf's 
property,  as  his  agent,  and  not  as  captain  of  a 
general  ship.  For  the  purpose  of  delivery,  a 
bill  of  lading  makes  a  general  ship.  It  is  not 
material  whether  the  master  was  the  agent  of 
De  Wolf  or  not,  if  no  act  was  to  precede  the  de- 
livery. Where  the  vendor  ships  goods,  though 
99*]  *by  his  own  vessel,  it  is  a  general  ship, 
and  the  goods  pass  to  the  consigee  by  a  deliv- 
ery to  the  captain.  If  the  ship  be  chartered, 
the  vendee  is  owner  pro  liac  vice.  At  Havana 
the  captain  tendered  himself  to  the  consignees, 
as  in  duty  bound  to  do,  and  they  accepted  the 
cargo,  and  ordered  it  on  to  Porto  Cavello. 
They  gave  new  orders  of  their  own.  Could  De 
Wolf  have  then  gone  to  the  port  of  final  des- 
tination, and  there  have  arrested  the  goods  as 
a  security  for  payment  ?  No.  The  ulterior 
consignee  would  have  told  him  that  even  his 
right  of  stoppage  in  transitu  was  gone. 

But  it  is  said  that  the  consignees  had  an 
election  to  receive  the  goods  at  Havana,  or  re- 
fuse, and  order  them  on.  Havana,  then,  was 
the  port  of  election,  where  an  election  was  in 
fact  made  by  Levy.  But  his  interference  was, 
in  truth,  a  mere  control  over  De  Wolf,  as  his 
carrier,  and  all  he  could  have  done,  in  case  of 
De  Wolf's  disobedience,  would  have  been  to 
sue  him  for  not  going  on.  De  Wolf  could  not 
have  rightfully  detained  the  property.  Yet, 
although  it  passed,  it  was  all  important  to  keep 
this  out  of  view ;  and  appearances  are  no  argu- 
ment against  the  secret  truth.  By  concealment, 
the  parties  were  enabled  to  insure  at  a  less  pre- 
mium. The  cargo  was  more  safe  from  the 
cruizers,  and  accordingly  every  letter  is  made 
to  bear  De  Wolf's  name. 

The  papers  were  false.  The  goods  are 
called  "  owner's  property."  They  are  spoken 
of  as  "  paying  no  freight,"  and  the  letters  talk 
of  sending  the  cargo  on,  if  it  should  suit  De 
Wolf's  interest,  when  in  truth  he  had  no  inter- 
est, and  freight  was  to  have  been  paid.  In  one 
letter  he  affects  to  treat  it  as  a  sale  on  his  own 
account,  and  at  his  own  risk.  The  sequel  was 
a  destination  to  Havana,  "  or  a  market,"  and 
the  first  consignees  wrote  a  letter  to  the  new 
ones,  that  the  property  belonged  to  "their 
friend  in  N.  Y."  It  is  asked,  why  did  Levy 
use  De  Wolf's  name  instead  of  his  own  ? 
Probably  because  he  was  known  as  the  agent 
of  the  Spanish  Government. 

But  suppose  it  to  have  been  intended  that  the 
cargo  should  all  along  continue  in  De  Wolf, 
as  owner.  It  is  then  material  to  inquire  what 
effect  such  a  shipment  as  this  had  upon  the 
property.  It  was  under  Levy's  orders,  deliv- 
1OO*]  erable  to  him  *as  the  agent  of  Spain, 
during  a  war  between  that  country  and  Vene- 
zuela. Could  such  a  contract  protect  a  cargo 
thus  situated  ?  It  was  shipped  to  the  Spanish 
Government ;  and  I  assume  that  it  was  des- 
tined to  a  Spanish  army  or  navy.  If  it  is  neces- 
sary to  show  that  war  in  fact  existed,  I  refer 
to  the  authorities  already  cited,  and  to  show 
that  it  was  a  lawful  war,  I  refer  to  the  Dec- 
laration of  Independence  by  the  Republic  of 
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Venezuela.  Did  not  this  make  it  an  independ- 
ent nation  ?  Will  Americans  hesitate  what 
answer  to  give  to  such  a  question — a  people 
who  have  been  trained  to  believe  that  their 
own  Declaration  of  Independence  separated 
them  from  the  mother  country  as  effectually 
in  a  political,  as  the  Atlantic  Ocean  does  in  a 
physical  capacity  ?  This  opinion,  too,  has  the 
sanction  of  our  national  judiciary  (per  Chace 
«/.,  3  Dall.,  224),  and  our  national  Executive 
(13  NilesReg.,  236),  as  we  have  already  shown. 
Our  courts  are  to  be  guided  by  the  views  of  the 
latter (U.  8.  v.  Palmer,  3  Wh.,  610), who  consid- 
ered Venezuela  an  independent  government,  at 
open  war  with  Spain.  The  destination  of  this 
cargo  was  to  parts  of  the  country  held  by  the 
enemies  of  Venezuela.  Can  this  be  the  case, 
and  yet  a  claim  that  it  should  be  protected  as 
neutral  property,  be  tolerated  ?  While  the 
neutral  is  protected,  you  will  not  carry  the 
doctrine  so  far  as  to  destroy  the  right  of  bellig- 
erents. Policy  does  not  require  it.  We  may 
yet  be  belligerents.  An  armed  neutrality  will 
not  be  found  to  answer  our  purpose,  whatever 
may  be  our  power.  The  civilized  world  have 
failed  in  such  a  project.  We  were  lately 
belligerents,  and  while  so,  we  found  the  exer- 
cise of  belligerent  rights  necessary  for  our 
protection  ;  and  they  were  then  fulty  recog- 
nized by  our  courts.  It  is  said  that  a  trade 
allowable  in. time  of  peace  is  so  during  war. 
This  we  deny.  Suppose  you  were  invaded — 
would  you  allow  a  neutral  to  supply  the  enemy 
in  your  face  ?  Substitute  Venezuela  for  the 
U.  S.,  and  the  case  supposed  is  the  one  under 
consideration. 

The  English  rule  is  broad.  It  subjects  prop- 
erty to  capture,  which  will  become  enemy's 
property  on  its  arrival  at  the  port  of  destina- 
tion. Of  this  there  is  no  doubt ;  and  giving 
the  defendant  in  error  his  own  ground,  as  to 
the  nature  of  the  contract,  this  rule  is  against 
him.  It  has  been  treated  as  a  violation  of  the 
law  of  nations.  It  is  not  necessary  for  me 
*personally  to  vindicate  Sir  William  [*1O1 
Scott.  All  that  is  necessary  in  his  vindica- 
tion will  be  found  in  the  decision  of  our 
highest  courts.  The  court  have  already  been 
referred  to  the  language  of  Story,  J.,  and. 
during  the  late  war  almost  every  principle  ad- 
vanced by  Sir  William  Scott  were  recognized 
by  our  own  courts.  These  are  rules,  it  is  true, 
which  apply  with  emphasis  to  the  Prize  Courts; 
and  I  am  not  aware  that  we  can  go  elsewhere 
to  determine  what  is  the  law  of  nations  in  rela- 
tion to  capture.  What  other  jurisdiction  ia 
there  to  determine  the  question  of  neutrality, 
and  its  effect  ? 

The  meaning  of  the  warranty  is,  that  the 
property  is  American  throughout  the  voyage, 
in  reference  to  the  belligerent  parties.  In  Vos 
v.  United  Ins.  Co,  1  Cai.  Cas.,  7,  Radcliff,  J., 
says:  "  It  is  a  settled  rule  that  the  insured,  in 
order  to  comply  with  his  warranty,  must  not 
only  maintain  the  property  to  be  neutral,  but 
so  conduct  himself  towards  the  belligerent 
parties,  .as  not  to  forfeit  his  neutrality.  He 
must  pursue  the  conduct  and  preserve  the 
character  of  a  neutral." 

The  warranty  was  intended  as  a  protection 
against  a  belligerent  State.  What  is  the  law 
of  nations  on  the  subject  of  contraband,  as 
settled  by  our  own  courts,  aside  from  either 
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Scott  or  Story  ?  The  Commercen,  1  Wh. ,  382, 
goes  the  whole  length  of  Sir  William  Scott's 
doctrine.  It  goes  upon  the  law  of  nations — 
not  local  prize  law,  as  supposed  on  the  other 
side.  It  has  also  been  said,  that  the  reason  of 
this  case  was,  that  the  property  in  question  did 
not  grow  in  the  country  of  the  shipper;  but  in 
one  part  of  the  opinion  the  case  of  provisions, 
generally,  is  put,  without  regard  to  their  growth 
or  production,  and  they  are  considered  indis- 
criminately as  subject  to  the  same  rule.  It 
has  been  said  that  the  judgment;  was  given  by 
a  divided  court,  and  a  just  eulogium  was  pro- 
nounced upon  the  Chief  Justice,  who,  I  aver, 
did  not  dissent  from  the  principle  of  the  case. 
His  opinion  goes  upon  the  particular  circum- 
stances, and  that  this  country  ought  not  to  in- 
terfere between  England  and  Spain.  He  says: 
''The  second  ground  taken  is,  that  the  car- 
riage of  supplies  to  the  army  of  an  enemy  is  to 
1O2*J  take  part  with  him  in  the  war,  *and 
consequently  to  become  the  enemy  of  the  U.  S. 
so  far  as  to  forfeit  the  right  to  freight."  And 
when  he  comes  to  speak  of  this  point,  he  says, 
' '  that  a  neutral  carrying  supplies  to  the  army 
of  the  enemy,  does,  under  the  mildest  inter- 
pretation of  national  law,  expose  himself  to 
the  loss  of  freight,  is  a  proposition  too  well 
settled  to  be  controverted ; "  thus  expressly 
recognizing  the  ground  taken  by  a  majority  of 
the  court.  The  neutral  forfeits  the  right  to 
freight — as  heavy  a  forfeiture  as  a  neutral  can 
be  subjected  to.  As  to  this  country,  the  party 
was  a  neutral  ;  and  wherever  a  neutral  loses 
his  freight,  he  would  lose  the  property,  if  his 
own.  Not  one  exception  to  this  rule  can  be 
found. 

It  is  said  that  Ludlow  v.  Bowne  decides  this 
case  ;  but  it  is  distinguishable  in  all  its  impor- 
tant features.  Payment  was  made  a  condition 
precedent  to  the  delivery,  and  the  judges  put 
the  question  on  that  ground.  That  was  a 
shipment  of  general  merchandise — not  provis- 
ions— and  (what  is  a  very  important  distinc- 
tion) it  was  a  shipment  to  a  private  citizen. 
One  shipping  to  the  government  is  identified 
with  that  government.  By  its  destination,  the 
property  ceased  to  be  American,  whether  De 
Wolf  knew  of  the  purpose  or  not.  He  under- 
took, not  only  for  his  own  acts,  but  those  of 
his  agents  and  consignees.  Suppose  the  vessel 
had  unlawfully  entered  a  blockaded  port :  this 
would  have  been  a  violation  of  warranty,  as 
perfectly  as  if  done  under  the  immediate  direc- 
tion of  De  Wolf.  This  was  not  a  delivery  to 
a  neutral  Dane.  He  was  the  agent  of  Spain, 
and  must  be  affected  by  the  Spanish  charac- 
ter. 

But  we  are  told  that  Venezuela  was  bound 
by  the  Spanish  Treaty.  If  so,  perhaps  she 
had  no  right  to  condemn.  The  Treaty  was 
made  in  1795,  and  recognizes  the  principle 
that  "  free  ships  make  free  goods  ;"  but  it  goes 
on  to  except  from  this  provision  goods  which 
are  contraband  of  war.  Was  not  this  cargo, 
destined  to  feed  the  Spanish  army,  contraband 
within  the  exception  ?  But  Venezuela  was 
not  bound  by  the  Treaty.  She  had  become  in- 
dependent— broken  all  her  relations  with  the 
Spanish  Crown — assumed  self-government — 
and  no  political  relations  existing  before  the 
change  can  bind  her.  She  is  bound  by  the 
1O3*]  law  of  nations,  but  nothing  *more. 
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The  Treaty  was  a  contract  made  with  Spain. 
Suppose  one  party  to  a  Treaty  loses  its  polit- 
ical existence — suppose  it  reduced  to  the  do- 
minion of  another— the  Treaty  is  gone  as  to  the 
country  subjugated.  The  same  principle  ap- 
plies in  the  present  case,  The  cases  cited  to 
this  point,  on  the  other  side,  relate  to  St.  Do- 
mingo, the  existence  of  which,  as  a  nation,  it 
is  well  known,  our  government  never  would 
recognize.  The  Message  of  the  President,  to 
which  the  court  have  been  referred,  shows  the 
contrary  as  to  Venezuela.  She  was  at  war 
with  Spain,  and  has  maintained  her  independ- 
ence. An  acknowledgment  now  would  relate 
to  her  Declaration  of  Independence.  We  have 
ministers  at  almost  every  Spanish  province  in 
the  South  ;  and  we  have,  in  terms,  acknowl- 
edged them  independent. 

It  would  be,  as  supposed*  immaterial  what 
occasioned  the  loss,  if  the  property  passed  at 
N.  Y.  The  plaintiff  below  could  not  recover. 
If  it  did  not  pass  at  N.  Y.,  then  we  say  its 
American  character  was  lost,  from  the  relation 
which  it  bore  to  another  nation.  The  warran- 
ty is  prospective,  like  a  warranty  that  a  ship 
shall  not  sail  before  a  certain  day  ;  and  though 
a  violation  of  the  latter  warranty  would  have 
no  effect  in  producing  a  loss  by  the  perils  of 
the  sea,  yet  it  would  discharge  the  underwrit- 
ers. The  substitution  of  a  captor  to  the 
rights  of  his  enemy  has  been  treated  as  new 
law  ;  while  in  reality  it  is  as  old  as  captures, 
and  will  not  admit  of  a  question.  True,  it 
comes  back  to  the  same  question  ;  because  we 
must  first  determine  the  capture  to  have  been 
lawful.  This  was  fully  justified  by  the  cir- 
cumstances. These  making  out  a  case  of 
fraud,  the  property  may  be  considered  as  ene- 
my's, or  as  contraband  of  war.  The  fact  that 
it  was  condemned  for  want  of  proper  docu- 
ments was  in  itself  a  violation  of  the  warranty. 

The  argument  that  the  character  of  contra- 
band is  not  a  violation  of  the  warranty  is  an- 
swered by  another  part  of  the  policy,  which 
contains  a  warranty  against  any  loss  in  conse- 
quence of  seizure,  "for,  or  on  account  of,  any- 
illicit  or  prohibited  trade,  or  any  trade  in  arti- 
cles contraband  Of  war."  The  Vice- Admiralty 
take  the  ground,  expressly,  that  this  cargo 
was  made  up  of  prohibited  articles,  and  that 
they  were  so,  in  fact,  has  been  abundantly 
shown. 

*The  question  of  fraudulent  conceal-  [*  1O4 
ment,  we  are  told,  belonged  exclusively  to  the 
jury.  Admitted,  so  far  as  it  was  a  question 
of  fact.  But  it  is  a  mixed  question  of  law  and 
fact.  We  have  all  the  facts  found  which  we 
require  to  make  out  the  concealment,  to  put  De 
Wolf  on  inquiry,  and  charge  him  with  notice 
of  the  unlawful  destination  of  the  property. 
It  is  said  that  this  was  covered  by  the  warran- 
ty, and  therefore  we  cannot  complain  of  con- 
cealment. If  so,  it  is  indeed  true  that  we 
want  no  more.  Either  view  will  equally  an- 
swer our  purpose  ;  and  we  contend  for  it  as  a 
fraud,  merely  because  we  understood  gentle- 
men to  say,  at  one  time,  that  fraud  would  not 
be  a  violation  of  the  warranty.  The  risk  was 
increased  by  the  fraud.  In  the  Prize  Courts, 
every  suspicious  circumstance  is  greedily 
seized  upon  as  evidence  ;  and  every  act  of  dis- 
guise is  justly  considered  a  cause  of  suspicion. 
Nor  let  it  be  supposed  that  the  increase  of  pre- 
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miura  was  to  pay  for  the  risk  arising  from  this 
circumstance,  from  Havana  onwards.  It  is 
well  known  that  these  seas  abound  with 
pirates,  which  was  a  very  good  reason  for 
enlarging  the  premium,  independent  of  the 
war. 

Mr.  Emmet  here  mentioned  that  in  Vander- 
voort  v.  Smith,  which  had  been  cited  in  the 
reply,  it  was  decided  merely  that  parol  evi- 
dence shall  not  be  received  to  contradict  the 
policy.  But  he  said  there  is  no  case  Jin  which 
a  contract  may  not  be  explained,  or  supplied 
by  previous  negotiations,  between  the  parties, 
in  a  particular  wherein  it  is  silent. 

As  to  the  new  supposition  which  had  been 
started,  that  the  payment  for  the  cargo  might 
have  been  secured  in  N.  Y.,  he  said  this 
would  leave  the  matter  just  where  it  was  be- 
fore. There  worfld  still  be  a  lien  on  the 
goods  for  payment,  notwithstanding  the  secu- 
rity. 

THE  CHANCELLOR.  1.  Did  De  Wolf  with- 
hold from  the  insurers  any  fact  increasing  the 
risk  insured  ?  The  case  does  not  show,  other- 
wise than  from  the  policy,  what  representation 
of  facts  was  made  by  De  Wolf  to  the  insurers; 
nor  is  it  stated  that  he  communicated  or  that 
he  withheld  any  particular  fact.  But  it  has 
1O5*]  been  assumed  that  the  contract  *be- 
tween  De  Wolf  and  Levy  was  not  disclosed  ; 
and  it  is  urged  that  this  contract  should  have 
been  made  known  to  the  insurers.  I  do  not 
perceive  that  this  contract  enhanced  the  risk. 
This  contract  does  not  show  that  the  Govern- 
ment of  Spain  had  any  concern  in  the  transac- 
tion. De  Wolf  was  ignorant  that  the  cargo 
was  destined  for  the  use  of  that  Government ; 
and  Levy  was  a  Danish  merchant.  Had  this 
contract  been  exhibited  to  the  insurers,  they 
would  have  learned  from  it  the  rights  of  Levy 
and  De  Wolf  against  each  other,  and  that 
Levy,  a  neutral,  was  to  become  the  proprietor 
of  the  cargo  at  the  port  of  delivery,  after  the 
insurance  would  cease.  These  circumstances 
did  not  expose  the  cargo  to  any  peril  which 
can  be  perceived,  as  an  obvious  or  ordinary 
result  from  such  facts ;  and  the  contract, 
therefore,  seems  not  to  have  varied  the  risk  in 
question.  It  is  not  found  as  a  fact  that  the 
risk  was  increased  by  this  contract.  This 
question,  so  far  as  it  is  one  of  fact,  was  open 
to  proof  ;  and  so  far  as  it  is  a  question  of  law, 
we  are  not  at  liberty  to  say  that  a  contract 
valid  by  our  law  and  the  law  of  nations  en- 
hanced the  risk  insured. 

2.  Was  the  cargo  American  property,  ac- 
cording to  the  stipulation  of  the  policy  ? 

Payment  for  this  cargo  was  to  be  made  by 
Levy  to  De  Wolf,  on  its  delivery  at  Havana, 
Laguira  or  Porto  Cabello.  This  appears  dis- 
tinctly, from  the  negotiation  which  preceded 
the  written  contract  between  the  parties.  The 
letters  forming  the  written  contract  are  silent 
in  respect  to  the  time  or  place  of  payment  ; 
and  this  omission  of  a  matter  so  important  is 
somewhat  mysterious.  As  the  case  stands, 
we  must  either  take  the  verbal  agreement  upon 
this  point,  or,  proceeding  upon  the  written 
contract,  we  must  supply  its  silence  by  the 
general  conclusion  that  where  no  time  of  pay- 
ment is  stipulated,  the  price  of  the  thing  sold 
is  to  be  paid  on  its  delivery  to  the  purchaser. 
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It  must,  accordingly,  be  taken  as  a  part  of  this 
case,  that  payment  was  to  be  made  by  Levy 
to  De  Wolf  when  the  cargo  should,  be  deliv- 
ered at  one  of  the  three  ports.  This  being  so, 
the  case  before  us  is  the  ordinary  contract,  by 
which  the  vendor  engages  to  deliver  the  thing 
agreed  to  be  sold,  at  a  future  time,  and  the 
*purchaser  engages  to  pay  the  price  [*1O6 
when  he  shall  receive  the  thing  purchased. 
In  such  a  case,  the  property  in  the  thing, 
which  is  the  subject  of  the  contract,  remains 
in  the  vendor  until  the  delivery.  The  present 
case  is,  in  this  respect,  exactly  like  that  of 
Ludlow  v.  Bowne,  1  Johns.,  1.  In  that  case 
the  Supreme  Court  held  that  goods  shipped  in 
circumstances  like  these  remained  the  proper- 
ty of  the  consignor  until  their  delivery,  and  I 
entirely  approve  that  decision.  The  reasons 
of  the  Supreme  Court,  in  support  of  its  decis- 
ion in  that  case,  are  a  sound  and  just  exposi- 
tion of  our  own  law  and  the  law  of  nations. 

The  transactions  concerning  this  cargo,  at 
Havana,  did  not  change  the  property.  It  is 
not  stated  that  Hernandez  &  Chavitau  were 
subjects  of  Spain  ;  but  such  they  probably 
were  :  and  I  assume  the  fact  as  it  has  been  as- 
sumed in  the  argument.  Hernandez  &  Chav- 
itau were  mere  agents.  They  were  the  agents 
of  Levy,  to  accept  for  him  the  cargo  at 
Havana,  or  to  decide  for  him,  as  he  had  a 
right  to  decide,  that  the  cargo  should  proceed 
to  one  of  the  other  ports  ;  and  they  were  the 
agents  of  De  Wolf,  to  direct  the  master  of 
the  vessel  to  proceed.  They  decided  for  Levy 
not  to  receive  the  cargo  at  Havana.  They 
directed  for  De  Wolf  that  it  should  proceed. 
They  did  nothing  beyond  the  scope  of  their 
powers,  and  De  Wolf  continued  the  owner  of 
the  cargo.  The  result  is,  that  the  cargo  was 
the  property  of  De  Wolf  at  the  time  of  its  in- 
surance, during  the  voyage,  and  at  the  time  of 
its  loss  ;  and  consequently,  the  warranty  of 
American  property  was  fulfilled. 

3.  Was  there  any  fraud  justly  subjecting  this 
cargo  to  condemnation  ?  This  inquiry,  and 
the  last,  concerning  the  due  performance  of 
the  warranty,  are,  in  effect,  nearly  the  same, 
but  for  the  sake  of  distinctness  they  are  thus 
stated.  Considering  the  cargo  as  belonging  to 
De  Wolf,  it  was  the  property  of  a  neutral,  in 
the  war  then  existing  between  Spain  and  Ven- 
ezuela. But  this  cargo,  though  thus  neutral, 
was  destined  for  ports  in  the  possession  of 
Spain,  and  for  the  use  of  its  government. 
These  facts  did  not  subject  the  cargo  to  con- 
demnation, by  the  law  of  nations.  The  articles 
composing  the  cargo,  were  not  contraband  of 
war  ;  and  here  was  *no  blockade.  The  [*1O7 
destination  to  a  belligerent  country,  was  per- 
fectly lawful.  To  say  that  it  was  not  so,  would 
be  to  say  that  a  neutral  cannot  hold  commerce 
with  a  country  at  war.  The  right  of  neutral 
and  peaceful  states,  to  carry  on  commerce  with 
countries  at  war,  excepting  in  contraband  arti- 
cles, and  excepting  with  places  in  a  state  of 
blockade,  is  perfect  and  unquestionable.  If 
monarchs  have  sometimes  decreed,  and  if 
judges  of  Prize  Courts  have  sometimes  de- 
clared, that  the  mere  destination  of  neutral 
property  to  the  country  of  their  enemy,  shall 
subject  it  to  condemnation,  they  have  abused 
their  power,  and  have  violated  a  fundamental 
principle  of  the  law  of  nations.  It  is  the  duty 
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of  all  courts  of  justice,  and  of  all  nations,  to 
resist  an  encroachment  so  unjust,  so  subversive 
of  the  rights  of  peace,  and  so  unnecessary  to  the 
rights  of  war.  The  cargo  in  this  case,  was  to 
be  delivered  to  Levy,  at  one  of  the  three  ports, 
and  was  to  be  by  him  delivered  to  the  Spanish 
Government.  In  this,  I  perceive  nothing  for- 
bidden by  the  law  of  nations — nothing  which 
deprived  the  cargo  of  its  neutral  character, 
during  the  voyage — and  nothing  of  fraud.  A 
government  at  war,  may,  like  any  of  its  sub- 
jects, contract  to  purchase  the  property  of 
neutrals,  when  the  articles  shall  be  brought 
into  its  own  dominions,  and  a  neutral  may 
contract  to  deliver  his  own  goods  in  a  belliger- 
ent country.  The  question  which  may  always 
arise  in  such  cases,  as  it  arises  here,  is,  whether 
the  contract  is  a  fraudulent  disguise,  to  give 
to  the  property  the  character  of  neutrality, 
during  its  transit,  or  not — whether  the  prop- 
erty, in  truth,  belongs  to  the  neutral  or  to  the 
enemy.  The  principle  of  the  law  of  nations, 
laying  out  of  view  the  case  of  contraband 
articles.and  the  caseof  places  actually  invested, 
is,  that  the  property  of  a  neutral,  in  its  passage 
to  a  country  at  war,  is  free,  and  that  the  prop- 
erty of  the  adverse  belligerent  is  subject  to 
capture  and  forfeiture.  There  are,  in  general, 
strong  motives  to  place  all  property  destined 
to  a  country  at  war  under  the  guise  of  neu- 
trality ;  and  these  motives  are  powerful  in 
proportion  to  the  prospect  of  gain  and  the 
danger  of  loss.  Here  contracts,  documents, 
and  formal  transactions  bearing  the  utmost 
appearance  of  verity,  are  often  contrived,  to 
1O8*]  conceal  the  property  *of  an  enemy 
under  the  mantle  of  a  friend.  If  belligerents 
commit  violence,  neutrals  commit  frauds  ;  and 
the  rights  of  war,  as  well  as  the  rights  of  peace, 
must  be  maintained.  Courts  before  which  these 
questions  occur,  therefore,  have  and  must 
have  power  to  penetrate  the  secret  truth  of  the 
question,  whether  the  property  is,  in  good 
faith,  neutral  or  not  ;  and  it  must  always  be  a 
question,  in  each  particular  case,  whether  the 
garb  of  neutrality  is  genuine  or  fictitious,  real 
or  collusive. 

In  this  case  the  cargo  was  certainly  neutral 
when  De  Wolf  and  Levy  were  about  to  make 
their  contract,  and  it  probably  comported  with 
all  their  views  that  it  should  remain  neutral 
until  its  delivery  at  one  of  the  three  ports. 
There  seems  to  have  been  no  sufficient  motive 
on  the  part  of  either  of  them  for  any  disguise 
of  the  real  ownership.  They  were  at  liberty 
to  agree  that  the  cargo  should  remain  the  prop- 
erty of  De  Wolf  until  its  delivery  at  Havana, 
Laguira  or  Porto  Cabello  ;  and  they  did  so 
agree. 

The  real  facts  are  certainly,  in  some  degree, 
disguised  by  the  Jbill  of  lading,  the  letter  of 
instructions  from  De  Wolf  to  the  master,  and 
the  letter  from  De  Wolf  to  Hernandez  &  Cha- 
vitau.  These  documents  were  prepared  sev- 
eral days  after  the  insurance,  and  the  bill  of 
lading,  at  least,  went  in  the  vessel.  The  bill 
of  lading  stated  no  destination  beyond  Havana 
— the  letters  are  silent  respecting  any  delivery 
at  Laguira  or  Porto  Cabello  ;  and  they  indicate 
that  the  disposition  of  the  cargo  at  Havana, 
either  by  receiving  it  there,  or  by  sending  it  to 
another  port,  was  to  be  on  account  of  De  Wolf. 
So  far  as  these  documents  are  silent,  in  respect 
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to  any  matter  which  the  parties  were  at  liberty 
to  insert  in  them,  or  not,  the  omission  is  neither 
extraordinary  nor  culpable  ;  (butso  far  as  they 
represent  that  the  cargo  was 'to  be  disposed  of, 
on  account  of  De  Wolf,  and  for  his  best  ad- 
vantage, they  are  untrue,  according  to  all  the 
other  facts  in  the  case.  This  representation 
exposes  the  case  to  some  suspicion,  but  it  can- 
not outweigh  the  force  of  all  the  other  undis- 
puted facts. 

Upon  all  the  facts  before  us,  this  was  not  a 
fraudulent  disguise  of  Spanish  property,  under 
the  name  of  De  Wolf.  *It  may  be  a  [*1O9 
case  of  some  suspicion  ;  but  no  fraud  is 
proved;  and  no  satisfactory  conclusion  of  fraud 
can  be  derived  from  the  facts.  To  adjudge 
this  transaction  fraudulent  would  be  to  SUD- 
stitute  suspicion  and  presumption  for  proof,  in 
a  case  where  no  adequate  motive  for  fraud  ap- 
pears, and  where  no  fraud  has  been  found  by 
a  jury. 

My  opinion  is  that  this  cause  has  been  rightly 
determined  by  the  Supreme  Court. 

BRONSON,  Senator.  This  was  an  action 
brought  by  De  Wolf,  in  the  court  below,  to 
recover  $20,000  insured  by  the  defendants  be- 
low, N.  Y.  Firemen  Ins.  Co.,  on  the  cargo  of 
the  brig  George  Washington,  laden  at  N.  Y., 
with  liberty  to  discharge  at  Havana,  Laguira 
or  Porto  Cabello,  the  premium  being  regulated 
according  to  the  length  of  the  voyage,  and  the 
number  of  ports  visited. 

This  cargo  was  purchased  and  shipped  under 
a  contract  with  Moses  E.  Levy,  of  St.  Thomas, 
deliverable  at  either  of  the  above  ports,  as  he 
might  elect ;  and  the  price  of  freight  regulated 
according  to  distance.  It  was  captured  between 
Havana  and  Laguira,  and  condemned  as  Span- 
ish property.  This  Levy  turned  out  to  be  an 
army  contractor,  and  intended  the  cargo  for 
the  Spanish  troops. 

The  important  question  is,  whether  this  was 
American  property — it  being  warranted  such, 
by  the  assured  ;  and  here  it  may  not  be  im- 
proper to  remark,  that  as  warranties  form  an 
important  part  of  these  contracts  of  insurance 
— and  from  their  nature,  the  assured  only  can 
know  the  truth  or  falsity  of  them — the  interests 
of  commerce,  as  well  as  public  justice,  require 
that  they  should  be  strictly  performed. 

In  the  present  case,  if  the  cargo  belonged  to 
any  one  other  than  an  American,  it  constituted 
a  good  defense  to  the  action.  It  is  of  no  im- 
portance, therefore,  whether  it  should  prove 
to  be  the  property  of  Levy  the  Dane,  or  of  the 
Spanish  Government;  for,  although  in  the  first 
case  (it  being  still  neutral)  the  risk  would  not 
be  increased,  yet  the  underwriters  would,  in 
either  event,  be  discharged.  The  contract 
would  be  void  ab  initio.  De  Wolf  having  in 
the  outset  *violated  the  contract  on  [*1 1O 
his  part,  no  risk  was  ever  undertaken  by  the 
insurers.  But  a  careful  examination  of  all  the 
facts  and  circumstances  attending  this  case, 
has  brought  me  to  the  conclusion  that  the 
cargo,  when  captured,  was  American,  accord- 
ing to  the  terms  of  the  warranty  ;  and  for 
the  reasons  assigned  at  length  by  the  court 
below  : 

1.  That  the  title  had  not  vested  in  Levy,  at 
Havana,  he  having  refused,  by  his  agent,  to 
receive  the  cargo  at  that  port. 

2.  It  does  not  appear  that  De  Wolf  knew 
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that  it  was  ultimately  destined  for  the  Spanish 
troops. 

8.  His  warranty  superseded  the  necessity  of 
disclosing  to  the  underwriters  any  circum- 
stances in  relation  to  the  national  character  of 
the  property,  or  the  transactions  of  the  voyage. 

It  remains  to  reconcile  some  of  the  circum- 
stances attending  this  transaction,  which  have 
been  urged  by  counsel  against  the  American 
character  of  the  property,  with  the  above  re- 
sult. I  shall  do  this,  without  inquiring 
whether  these  are  matters  which  should  have 
been  referred  to  the  court  and  jury  below,  as 
contended  upon  the  argument. 

The  circumstances  urged  with  the  most 
plausibility  and  effect  are  : 

1.  That  no  payment  was  to  be  made,  on  the 
delivery  of  the  cargo  in  the  West  Indies  ;  and 
hence  the  inference,  that  it  was  paid  for  in  N. 
Y.,  and  became  the  property  of  Levy  at  that 
place. 

2.  That  Levy  exercised  acts  of  ownership  in 
controlling  the  property  at  Havana  by  his 
agents. 

3.  The  false  and  deceptive  instructions  rel- 
ative to  the  disposition  of  the  cargo  given  by 
De  Wolf  to  Hernandez  &  Chavitau,  and  by 
them   again  to  their  agents  at   Laguira  and 
Porto  Cavello. 

It  does  not  appear  to  me  important,  when, 
how  or  where  the  payment  was  made.  The 
parties  might  arrange 'that  to  suit  their  interest 
or  convenience,  without  affecting  the  character 
of  this  property.  Levy  would  have  been  le- 
gally bound  to  pay  for  the  cargo,  freight  and 
insurance,  whenever  proof  should  have  been 
furnished  of  the  safe  delivery  according 
1 1 1*]  *to  contract ;  and  if,  in  the  meantime, 
he  should  have  advanced  for  a  part,  or  the 
whole  amount  of  the  cargo,  he  would  be  enti- 
tled to  recover  back  the  advance,  on  the  fail- 
ure of  De  Wolf  to  fulfill  on  his  part.  Beside, 
from  the  nature  and  terms  of  the  contract,  De 
Wolf  would  not  be  likely  to  have  received 
payment  in  the  West  Indies,  unless  it  were  in 
bills  of  exchange ;  for  it  seems  his  first  wish 
was  to  procure  a  freight -for  his  brig  ;  and  he 
did  not  expect,  therefore,  to  require  his  own 
funds  to  load  her  ;  and  the  insurance  of  his 
money  home  would  probably  have  cost  nearly 
as  much  as  that  on  the  cargo  out,  which  was  7 
per  cent.  It  will  be  be  recollected  that  he  was 
to  receive  but  5  per  cent,  for  his  profit  on  the 
whole  transaction. 

It  was  proper,  and  indeed  necessary,  to  alter 
the  bill  of  lading  at  Havana,  when  the  destina- 
tion of  the  brig  was  altered.  The  underwriters 
must  have  contemplated  such  an  alteration ; 
and  this  too  by  Spanish  agents.  To  have  made 
a  new  bill  of  lading  at  this  port,  would  have 
exposed  the  cargo  to  still  stronger  suspicions 
and  greater  risk  ;  and  this  could  not  have  been 
done  without  manifest  absurdity  and  falsehood 
on  the  face  of  it — the  cargo  not  having  been 
shipped  at  that  place. 

As  to  the  deception  practiced  by  De  Wolf 
and  the  agents,  in  ordering  a  disposition  of  the 
property,  its  existence  is  to  be  regretted.    It  is 
desirable  that  the  utmost  fairness  and  consist-  i 
ency  should  be  stamped  on  these  transactions  | 
throughout.     But  I  cannot  perceive  that  the  j 
underwriters  have  any  cause  to  complain.     It 
must  be  conceded,  that  if  this  cargo  had  been  I 
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consigned  directly  to  Levy  himself,  or  even  to 
the  Spanish  Intendant,  it  would  not  have  in- 
validated the  policy.  Although  the  cargo  was 
ordered  to  be  sold,  when  it  appears  no  such 
thing  was  intended,  yet  it  was  placing  it  under 
the  ordinary  circumstances  of  American  car- 
goes, bound  to  these  markets  for  sale.  It  was 
a  deception  calculated  to  lessen  the  risk,  and 
benefit  the  underwriters ;  as  it  served  to  im- 
press more  strongly  on  the  property  its  real 
and  American  character,  than  would  have 
been  done  by  a  naked  consignment. 

*  WHEELER,  Senator.  This  case  [*112 
would  seem  to  depend  on  one  of  the  following 
questions:  1.  Was  the  delivery  of  the  cargo  to 
Levy,  either  in  fact  or  construction  of  law, 
made  in  N.  Y.  ?  2.  Or,  if  not  made  there,  was 
it  made  to  Hernandez  &  Chavitau,  as  the  con- 
signees of  Levy,  on  the  arrival  of  the  brig  at 
Havana  ? 

If  the  delivery  was  made  to  Levy,  either  in 
fact  or  in  construction  of  law,  at  any  time  pre- 
vious to  the  capture  or  condemnation  of  the 
cargo,  no  question  is  made,  but  that  the  war- 
ranty of  American  property  was  violated,  he 
being  at  the  time  of  the  delivery  a  resident  of 
St.  Thomas. 

It  is  in  proof  that  Levy,  a  resident  merchant 
of  the  neutral  or  Danish  Island  of  St.  Thomas, 
entered  into  a  negotiation  in  the  City  of  N.  Y. 
with  De  Wolf,  an  American  citizen,  and  a 
merchant  of  that  place,  for  the  purchase  of  a 
quantity  of  provisions.  This  negotiation  ter- 
minated in  an  agreement  between  the  parties, 
the  terms  and  conditions  of  which  are  con- 
tained in  their  respective  letters,  bearing  date 
July  21,  1818.  All  the  evidence  throwing  light 
on  this  transaction  is  contained  in  the  letters 
of  contract ;  in  the  letters  of  instruction  to 
Capt.  Pratt,  the  master  of  the  George  Wash- 
ington ;  in  a  letter  from  De  Wolf  to  Hernan- 
dez &  Chavitau.  of  Havana  ;  in  the  letters  of 
advice  from  the  latter  to  their  correspondents 
at  Porto  Cabello  and  Laguira,  and  in  the  sen- 
tence of  condemnation  by  the  Vice- Admiralty 
Court  of  the  Republic  of  Venezuela.  It  is 
principally  from  the  above  correspondence, 
that  the  facts  in  this  case  are  to  be  deduced  ; 
and  prima  facie,  there  is  nothing  upon  the 
papers,  when  viewed  separately,  to  falsify  the 
stipulation  that  the  cargo  was  American  prop- 
erty. But  when  we  connect  these  papers,  and 
examine  them  as  originating  in,  and  growing 
out  of  one  entire  adventure,  the  evidence 
which  they  afford  is  by  no  means  obscure. 

The  negotiation  between  Levy  and  De  Wolf 
was  settled  by  their  agreement  of  July  21 .  On 
the  face  of  that  agreement,  De  Wolf  con- 
tracted to  purchase  and  to  ship  on  board  The 
Warrior  and  The  George  Washington,  at  the 
port  of  N.  Y.,  a  certain  quantity  of  provisions  ; 
and  to  deliver  *the  same,  at  a  stipulated[*l  1 3 
price,  for  the  freight,  either  in  Havana,  La- 
guira or  Porto  Cabello. 

Was  the  purchase  originally  made  on  the 
account  and  at  the  risk  of  Levy  ?  Or  was  it  a 
contingent  agreement,  resting  upon  a  preced- 
ent condition  ?  Levy  says,  in  his  letter  to  De 
Wolf  (and  with  the  exception  of  this  letter,  it 
will  be  perceived  that  his  name  was  cautiously 
concealed  as  a  party  to  the  voyage):  "I  am 
desirous  of  purchasing  of  you,  deliverable  at 
Havana,  Laguira  or  Porto  Cabello,  a  cer- 
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tain  quantity  of  beef,  pork,  &c.,"  and  he  closes 
by  agreeing  to  pay  freight  at  a  certain  or  fixed 
rate  per  barrel. 

If  this  letter  and  De  Wolf's  answer  were  the 
only  evidence  in  the  case,  then  the  delivery 
would  appear  to  rest  on  a  precedent  condition  ; 
.and  Levy  would  not  have  been  bound  to  make 
payment  for  the  cargo,  including  insurance, 
•commission  and  freight,  before  the  delivery  ; 
but  they  are  followed  by  the  letter  of  De  Wolf 
to  Hernandez  &  Chavitau,  and  stand  connected 
with  their  acts  in  relation  to  The  George 
Washington  and  her  cargo,  after  her  arrival  at 
the  port  of  Havana.  This  correspondence,  and 
these  acts,  go  far  to  elucidate  the  real  character 
of  the  voyage. 

Levy  was  a  resident  merchant  of  St.  Thomas, 
a  Danish  and  a  neutral  island  ;  but  he  stood 
compromised  with  the  Spanish  Government, 
as  a  contractor  or  purveyor  of  navy  or  army 
supplies  ;  and  there  is  nothing  in  the  proof  to 
lessen  the  presumption  that  he  was,  in  reality, 
:a  native  subject  of  Spain,  and  a  mere  denizen 
merchant  at  St.  Thomas. 

In  the  letter  of  De  Wolf  to  Hernandez  & 
•Chavitau,  inclosing  the  invoice  of  the  cargo, 
he  requests  them  to  receive  and  dispose  of  the 
same  to  the  "  best  advantage  on  his  account ;" 
and  he  is  utterly  silent,  as  it  respects  the  con- 
tract of  delivery,  at  a  price  certain  to  Levy. 
Here,  then,  was  evident  design,  in  case  the 
vessel  should^  boarded  by  an  enemy  of  Spain, 
to  conceal  the  true  character  of  the  property  ; 
-or  why  not  direct  Hernandez  &  Chavitau  to 
deliver  the  cargo  to  Levy,  on  his  complying 
with  the  conditions  of  the  agreement  of  July 
21.  The  agreement  was  to  deliver  to  Levy,  at 
a  price  certain  :  the  letter  of  advice  directs  the 
•cargo  to  be  "sold  to  the  best  advantage  on 
De  Wolf's  account." 

1  14*]  *This  letter  also  authorizes  Hernan- 
•dez  &  Chavitau  to  draw  on  De  Wolf  for  all 
•disbursements  ;  and  they  authorize  their  cor- 
respondent at  Porto  Cabello  to  draw  on  him 
in  N.  Y. ,  in  the  event  of  purchasing  a  return 
^argo,  for  10,000  hard  dollars.  Here,  then,  is 
.a  presumption,  strong,  if  not  conclusive,  that 
the  shipment  was  paid  for  by  Levy  in  N.  Y. 
before  the  sailing  of  the  ship  ;  or  why  draw 
on  De  Wolf,  for  the  purchase  of  a  return  cargo, 
if  the  proceeds  of  the  outward  cargo  were  to 
to  be  paid  for  by  Levy,  on  a  delivery  in  a 
Spanish  port ;  or  if  the  cargo  was  to  be  sold  to 
the  best  advantage  on  De  Wolf's  account  ? 
For,  in  cither  event,  De  Wolf  must  have  had 
.available  funds  at  the  port  where  the  cargo 
should  be  delivered.  Then  why  draw  on  him 
for  10,000  hard  or  silver  dollars,  payable  in 
N.  Y.? 

De  Wolf  farther  instructs  Hernandez  & 
Chavitau  :  "  If  you  think  it  best  for  my  inter- 
est to  send  the  vessel  to  any  other  market, 
say  to  windward,  you  may  do  it ;"  but,  in 
that  case,  he  adds  to  the  cost  of  the  flour,  as 
he  expresses  it,  $1.50  per  barrel,  this  being 
the  precise  sum  which  Levy  contracted  to  pay 
in  case  he  directed  the  cargo  to  be  delivered 
either  at  Porto  Cabello  or  Laguira. 

Here,  then,  again,  on  the  face  of  these 
papers,  De  Wolf  auihorized  the  vessel  to  be 
*ent  to  any  other  market,  "  say  to  windward  ;" 
;and  Levy  is  cautiously  concealed,  as  a  party 
in  interest,  although  the  contract  with  him,  on 
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the  faith  of  which  the  shipment  was  expressly 
made,  places  the  designation  of  the  port  of 
delivery  under  his  absolute  direction  and  con- 
trol. It  stands  proved  in  the  case  that  Her- 
nandez &  Chavitau  were  the  persons  selected 
by  Levy  to  be  the  consignees  of  the  cargo  at 
Havana,  and  further,  that  they  had  his  instruc- 
tions as  to  its  future  disposition.  Then  why 
this  ambiguous  letter  of  De  Wolf,  if  it  was  not 
to  conceal  the  true  character  of  the  property? 

On  the  arrival  of  The  George  Washington 
at  Havana,  Hernandez  &  Chavitau  altered  the 
bill  of  lading,  on  their  own  mere  motion,  by 
inserting  after  the  words,  "at  the  port  of 
Havana,"  the  words,  "or  a  market;"  and 
directed  the  cargo  to  be  delivered  to  Gerardo 
Patrullo,  at  Laguira,  stating  that  this  order 
was  given  in  consequence  of  the  "  low  prices 
*of  flour  and  pork  at  Havana."  Here  [*1 15 
is  another  discrepancy  in  this  transaction.  The 
fluctuations  of  the  market  could  not  affect  De 
Wolf,  as  Levy  had  agreed  to  pay  a  stipulated 
price  for  tlie  cargo.  Much  less  could  it  con- 
cern Levy  ;  for  he  was  made  safe  by  his  con- 
tract with  the  Spanish  Government.  The 
cargo,  when  in  transitu,  was  most  clearly  not 
to  a  market  but  to  a  Spanish  depot  of  arms. 

The  vessel,  in  pursuance  of  an  order  of  Her- 
nandez &  Chavitau,  with  an  altered  bill  of 
lading,  which  was  originally  special,  but  was, 
by  the  alteration,  made  general  in  its  terms, 
left  Havana,  but  with  special  instructions  to 
deliver  the  cargo,  either  at  Laguira  or  Porto 
Cabello  ;  and  when  near  the  first  mentioned 
port,  she  was  captured  by  a  Venezuelan  pri- 
vateer, her  cargo  libeled  as  Spanish  property, 
and  condemned  as  such,  by  a  Vice-Admiralty 
Court  of  the  Republic  of  Venezuela,  which  was 
at  war  with  Spain.  This  case  arises  out  of 
the  claim  made  by  the  party  ostensibly  injured, 
against  the  insurers,  for  a  total  loss. 

The  insertion  of  the  words  "  and  a  market," 
extended  the  authority  of  the  captain  to  the 
utmost  limits  of  his  discretion.  The  policy, 
and  the  contract  with  Levy,  referred  to  three 
ports  only,  either  of  which  was  to  be  desig- 
nated by  Levy  ;  but  here  was  a  general  lati- 
tude given  by  Hernandez  &  Chavitau,  on  the 
face  of  the  bill  of  lading,  which  extended  from 
island  to  island,  to  dispose  of  the  cargo, 
although  proved  that  it  was  disposed  of 
to  Levy,  before  it  left  N.  Y.  The  alteration 
of  the  bill  of  lading  increased  the  risk  ;  for 
that  very  alteration,  from  its  having  been  made 
in  a  belligerent  port,  and  by  a  belligerent,  was 
calculated  to  create  suspicion  of  an  attempt  to 
mask  the  property  under  a  neutral  flag.  That 
suspicion  would  add  to  the  chances  of  its 
condemnation,  on  the  ground  that  innocence 
never  seeks  concealment.  The  Republic  con- 
demned the  cargo,  as  belonging  to  her  enemy, 
and  released  the  ship  as  the  property  of  her 
friend.  In  this,  she  did  precisely  what  an 
American  court  would  have  done,  in  similar 
circumstances. 

The  loss  is  positive,  and  it  must  fall  either 
on  our  own  citizens,  or  on  the  citizens  of  Spain, 
or  a  citizen  of  Denmark.  The  Vice-Admiralty 
Court  of  Venezuela  adjudged  *the  [*116 
property  to  be  Spanish,  and  condemned  it  as 
such.  It  was  captured  when  entering  a  Span- 
ish port  and  a  depot  of  arms.  The  description 
of  the  cargo,  as  well  as  its  destination  and 
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object,  viewed  in  connection  with  the  letters 
of  Hernandez  &  Chavitau,  and  the  suspicious 
interlineation  made  by  them  on  the  bill  of 
lading,  together  with  their  order  on  the  back 
of  it,  clearly  justified  the  condemnation. 
Neither  party,  for  aught  we  see,  has  com- 
plained that  this  was  an  unjust  sentence. 

When  foreigners,  and  more  especially  bel- 
ligerent foreigners  (and  I  consider  Levy  to 
have  stood  in  the  latter  character,  for  he  had 
violated  his  obligations  of  neutrality,  by  com- 
mitting himself  with  Spain,  flagrante  betto), 
seek  the  aid  of  our  citizens  to  effect  insurance, 
under  the  specious  mantle  of  American  prop- 
erty, they  have  no  right  to  complain  of  the 
strictness  of  our  courts  in  scrutinizing  their 
acts  and  in  protecting  our  insurers  against 
frauds  upon  the  American  flag. 

This  property  was  warranted  to  be  American. 
It  was  adjudged  by  a  foreign  tribunal  to  be 
Spanish.  If  the  decree  pf  that  tribunal  was 
correct,  the  warranty  was  false ;  and  conse- 
quently the  policy  had  been  broken  on  the 
part  of  the  assured ;  and  there  is  an  end  of  the 
question.  The  policy  became  void. 

Insurers  are  necessarily  strangers  to  the 
secret  objects  of  other  parties,  who  may  fre- 
quently be  stimulated  by  the  hope  of  gain,  to 
combine  for  the  purpose  of  covering  belliger- 
ent property,  under  the  semblance  of  neutral- 
ity. In  such-  cases,  all  the  circumstances 
which  give  character  to  the  property  insured, 
and  develop  the  ulterior  views  and  intentions 
of  the  parties,  are  wholly  under  the  control  of 
the  insured,  who  may,  and  probably  will,  for- 
ever be  influenced  by  interest  to  suppress  or 
conceal  such  papers  as  throw  light  on  the 
merits  of  the  case.  The  insurers,  at  common 
law,  have  no  power  to  compel  a  disclosure  ; 
and  the  insured,  it  may  be  supposed,  will  cau 
tiously  conceal  every  fact  which  militates 
against  himself. 

But,  as  it  has  been  settled  in  this  place, 
that  the  sentence  of  a  foreign  Court  of  Admi- 
ralty shall  not  be  received  as  conclusive  of 
117*1  *the  character  of  the  voyage,  the  de- 
cree of  the  Venezuelan  court  can  only  be  taken, 
in  this  case,  as  prima  facie  evidence  that  the 
cargo  was  Spanish  property.  A  summary  of 
the  facts,  with  which  I  shall  conclude,  will 
show  how  far  that  decree  is  sustained  or  im- 
peached by  the  evidence  given  in  the  Supreme 
Court. 

Spain  was  engaged  in  a  war  with  the  Re- 
public of  Venezuela.  Levy,  at  that  time  a 
resident  merchant  of  a  neutral  island,  engaged 
with  the  Spanish  Government  to  supply  the 
Spanish  forces  with  certain  provisions  and 
clothing.  He  came  to  N.  Y.,  and  entered  into 
a  bargain  to  purchase  of  De  Wolf,  a  citizen  of 
the  IJ.  S. ,  articles  corresponding  to  those  which 
he  had  engaged  to  deliver  the  Spanish  Inteud- 
aut.  De  Wolf  purchased  the  articles,  and 
insured  the  property  as  American  ;  and  by  an 
agreement  with  Levy,  fixing  the  price  of  the 
freight,  shipped  the  articles  on  board  his  own 
vessel,  to  be  delivered  at  a  Spanish  port,  a 
military  and  a  naval  depot. 

The  vessel  arrived  at  Havana,  and  was 
ordered  to  a  second  military  depot,  with  her 
cargo  ;  and  on  her  voyage  thither,  she  was 
captured  by  a  Venezuelan  cruiser,  and  her 
cargo  condemned  as  enemy's  property. 
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The  letters  of  De  Wolf,  of  Levy  and  of 
Hernandez  &  Chavitau,  carry  with  them 
strong  evidence  of  a  fictitious  dress.  Levy 
contracted  in  N.  Y.  for  the  property,  and  the 
port  of  designation  was  placed  at  his  dispo- 
sition. Yet  you  hear  nothing  of  him  after  he- 
is  lost  sight  of  as  the  purchaser  in  N.  Y. 
There  is  evidently  a  studied  concealment  in 
the  papers,  of  Levy's  agency  in  this  business  ;. 
and  the  conclusion,  to  my  mind,  is  irresisti- 
ble, that  the  ship  was  not  ordered  from  Ha- 
vana to  a  "better  market,"  as  Hernandez  & 
Chavitau  allege  ;  but,  in  fact,  she  was  directed 
to  Laguira  by  order  of  the  Spanish  Intendant, 
Levy  was  under  the  control  of  the  Intendant. 
The  provisions  must  have  been  known,  on  the- 
arrival  of  the  ship  at  Havana,  as  articles  pur- 
chased on  Levy's  contract,  for  the  use  of  the- 
Spanisji  Government ;  and  it  is  too  much  to 
suppose,  that  any  nation  at  war,  would  for  a 
moment  permit  an  agent  or  contractor  to- 
*divert,  or  control,  at  his  mere  will,  [*11& 
munitions  expressly  purchased  for  the  use  of 
its  army  or  navy.  The  property  has  been, 
adjudged  to  be  Spanish  by  a  foreign  tribunal, 
and  the  evidence  in  the  case  confirms  the  cor- 
rectness of  that  decision. 

I,  therefore,  am  of  opinion  that  as  the  war- 
ranty has  not  been  sustained,  the  judgment  of 
the  court  below  should  be  reversed. 

ERWIN  and  THORN,  Senators,  concurred. 

The  other  members  of  the  Coujt  concurring 
in  the  result  of  the  opinions  delivered  by  THK. 
CHANCELLOR  and  BROKSON,  Senator, 

It   was  thereupon    ordered,  adjudged  and 
decreed    that  the  judgment  of  the    Supreme- 
Court  be  affirmed  ;  and  that  the  plaintiffs  pay  ' 
to  the  defendant  his  costs,  &c. ,  and  that  the- 
record  be  remitted,  &c. 

For  affirmance,  20;  for  reversal,  3. 

Cited  in— 2  Cow.,  342 ;  2  Wend.,  C9 ;  40  N.  Y.,  5 ;  20- 
Barb.,  61. 


CHARLES  AUGUSTUS  DALE  ET  AL.,  Ap- 
pellants, 

t>. 
CHARLES  M'EVERS  ET  AL.,  Respondents.. 

Chancery  Practice — Effect  of  Failure  to  Reply — 
Rights  of  Mortgagee,  on  Paying  off  Senior  In- 
cumbrance — Purchase  by  Mortgagee,  on  Sale 
for  Taxes — Preference  of  Tax  Lien  Over  Mort- 
gage. 

Where  the  complainant  in  chancery  omits  to- 
reply,  and  sets  down  the  cause  for  hearing  on  bill 
and  answer,  the  latter  will  be  taken  as  conclusive- 
proof  of  the  facts  which  it  sets  up  by  way  of  de- 
fense. 

If  the  complainant  mean  to  question  the  truth  of 
the  answer,  he  should  reply  and  give  the  defendant 
an  opportunity  to  take  his  proofs. 

A  mortgagee  may  pay  off  a  senior  incumbrancer 
and  on  bill  filed  to  'foreclose,  and  to  be  reimbursed 
the  sum  which  he  has  paid,  he  is  entitled  to  a  decree- 
for  indemnity  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises. 

But  whether,  if  he  purchase  the  mortgaged1, 
premises  under  the  senior  incumbrance,  he  can 
have  a  decree  for  the  price  which  he  has  paid,  to  be 
allowed  out  of  the  proceeds  of  a  sale  under  his 
mortgage,  quaere. 

Whether,  in  judgment  of  law,  the  interest  which 
he  thus  acquires  as  purchaser  is  a  full  equivalent 
for  the  money  which  ne  pays,  qurere. 

Where  W.  held  a  mortgage  against  F.,  on  lots  in 
the  City  of  N.  Y.,  subject  to  a  tax  due  to  the  Cor- 
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poration,  and  the  lots  were  sold  at  auction  for  the 
tax  and  the  executors  of  the  mortgage  bid  them  In 
119*]  for  a  term  of  *one  year  at  the  amount  of  the 
tax,  and  then  filed  their  bill  praying1  to  be  reim- 
bursed by  a  sale  of  the  mortgaged  premises  under  a 
decree  of  foreclosure ;  held,  that  they  were  pur- 
chasers in  their  own  right,  and  must  rely  upon  the 
use  of  the  premises,  during  the  term,  for  their  reim- 
bursement. 

A  tax  laid  upon  real  estate  in  the  City  of  N.Y.  for 
the  purpose  of  opening  or  improving  a  street,  &c., 
takes  preference  of  a  prior  mortgage. 

Citations— 2  R.  L.,  420,  sec.  186 ;  Id.,  408,  sec.  175 ; 
Id.,  442,  sec.  259  ;  4  Johns.  Ch.,  370. 

A  PPEAL  from  the  Court  of  Chancery.  The 
-IJL  respondents  are  the  executors  of  Hugh 
Williamson,  deceased,  who  was  the  assignee 
of  a  mortgage  given  by  Robert  Fulton  to  one 
Bonsall,  in  June,  1814,  upon  certain  lots  in  the 
City  of  N.  Y.  Pending  the  proceedings 
which  had  been  instituted  in  the  Court  of 
Chancery,  for  the  purpose  of  foreclosing  the 
mortgage,  the  Corporation  of  the  City  of  N. 
Y.,  under  the  authority  vested  in  them,  for 
the  purpose  of  opening  and  laying  out  streets 
(2  R.  L.,  408,  409,  &c.),  imposed  upon  the 
mortgaged  premises  an  assessment  of  $1,- 
485.92,  which  not  having  been  paid  by  the 
representatives  vof  Fulton,  the  Corporation 
proceeded  to  collect,  agreeably  to  the  provis- 
ions of  the  259th  section  of  the  Act  in  Relation 
to  the  City  of  N.  Y.  (2  R.  L.,  442.)  By  that 
section  the  Corporation  are  authorized,  in 
cases  in  which  the  owners  of  lots  upon  which 
assessments  have  been  made,  refuse  or  neglect 
to  pay  the  assessment,  after  proper  notice  and 
demand,  "  to  advertise  the  lots,  and  sell  them 
at  public  auction,  for  the  lowest  term  of  years 
at  which  any  person  or  persons  shall  offer  to 
take  the  same,  in  consideration  of  advancing 
the  sum  assessed  upon  them,  together  with 
interest  and  all  costs  and  charges  which  have 
accrued  thereon.  And  the  purchaser  is  au- 
thorized to  enter  upon  and  enjoy  the  premises 
until  his  term  therein  shall  be  fully  complete 
and  ended."  The  respondents  became  the 
purchasers  of  the  premises  in  question,  at  the 
auction,  for  the  term  of  one  year.  They  took 
a  lease  from  the  Corporation  for  the  year.  The 
original  bill  of  foreclosure  was  filed  by  Will- 
iamson, and  proceeded  to  a  final  decree. 
Williamson  then  died,  and  the  above  sale  hav- 
ing been  made  to  the  respondents,  his  execu- 
tors, they  filed  their  bill  of  supplement  and 
revivor,  claiming  a  right  to  retain  the  amount 
thus  paid  by  them,  in  addition  to  their  mort- 
12O*]  gage  debt,  out  of  *the  proceeds  of  the 
mortgaged  premises,  on  the  ground  that 
if  they  had  not  become  the  purchasers 
at  auction,  the  premises  would  have  been 
sold  for  a  long  term  of  years,  during 
which  time  their  right  to  sell  the  mortgaged 
premises  would  have  been  suspended — that  the 
purchaser  by  them  being  compulsory,  they 
ought  to  be  reimbursed  the  amount  thus  paid. 
The  appellants  (the  defendants  below)  admitted 
.in  their  answer  that  an  assessment  of  $1,400 
was  imposed  by  the  Corporation  upon  the 
mortgaged  premises — that  they  were  put  up  at 
auction  for  the  payment  of  this  assessment ; 
and  that  the  terms  of  the  sale  were,  that  the 
person  who  would  pay  the  assessment  for  the 
use  of  the  premises  during  the  shortest  term, 
was  to  be  considered  the  highest  bidder  ;  that 
the  respondents  became  the  purchasers  at  such 
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sale,  being  the  highest  bidders — having  agreed 
to  pay  the  assessment  for  the  use,  rents  and 
profits  of  the  premises  for  one  year.  They 
expressly  denied  that  the  respondents  were 
compelled  to  purchase  the  premises  to  prevent 
them  from  being  sold  for  a  great  number  of 
years ;  and  alleged  that  if  the  respondent*  had 
not  become  the  purchasers,  they  would  have 
been  sold  upon  the  offer  of  the  next  highest 
bidder,  for  only  one  year  more,  at  all  events  ; 
and  perhaps,  for  but  a  few  months  beyond  the 
term  of  one  year.  The  denied  that  they  ever 
authorized  the  respondents  to  make  the  pur- 
chase on  the  account,  or  for  the  benefit,  of  the 
appellants. 

No  application  was  filed,  and  the  cause  was 
heard  upon  bill  and  answer,  without  proof. 

The  Chancellor  decreed  that  the  payment  by 
the  respondents  was  compulsory,  and  formed 
a  just  and  equitable  charge,  for  which  they 
ought  to  be  reimbursed  and  indemnified  out  of 
the  proceeds  of  the  sale  of  the  mortgaged 
premises  ;  and  that  they  be  reimbursed,  &c. , 
accordingly. 

The  appeal  was  from  this  decree. 

Mr.  8.  A.  Foot,  for  the  appellants.  There 
was  no  legal  necessity  for  the  respondents  to 
make  the  purchase.  But  suppose  they  were 
obliged  to  purchase  in  order  to  save  them- 
selves, they  have  no  right  to  be  reimbursed  by 
the  sale.  This  is  not  the  ordinary  case  of  a 
senior  lien,  which  affects  *the  whole  [*121 
title  or  interest  in  the  property.  Had  it  been 
so,  perhaps  the  decree  would  have  been  cor- 
rect. It  is  not  necessary  for  us  to  deny,  that 
at  a  sale  under  a  lien  which  affects  the  whole 
interest,  the  junior  mortgagee  may  purchase, 
and  be  entitled  to  reimbursement  out  of  the 
fund  to  be  created  on  a  sale  upon  his  own  lien. 
He  would  have  the  legal  estate,  and  as  in  other 
cases,  might  follow  the  fund  arising  from  the 
last  sale. 

But  here,  only  a  small  part  of  the  title  is  af- 
fected. What  is  the  thing  sold  ?  Merely  the 
use  of  the  property  for  a  given  time.  The 
law  knows  no  value  of  property,  except  what 
it  will  fetch  in  the  market,  and'it  was  worth 
no  more  to  Fulton's  representatives.  The  re- 
spondents gave  the  market  value,  and  had  the 
appellants  purchased,  they  must  have  done  the 
same.  It  was  of  no  consequence  where  the 
property  went  for  this  short  period.  It  could 
have  been  no  more  than  the  use  for  a  few 
years,  leaving  junior  liens  to  their  full  effect 
after  the  term  expired. 

The  answers  positively  deny  the  necessity  of 
this  purchase,  and  not  being  met  by  a  replica- 
tion, they  must  be  taken  as  true.  They  say 
that  the  term  in  these  lots  was  put  up  at  auc- 
tion, and  sold  at  its  fair  value  ;  and  that  if  the 
respondents  had  not  purchased,  it  would  have 
been  sold  for  but  little  more  than  the  year.  It 
would,  at  most,  have  extended  to  no  more  than 
two  years. 

Again  ;  the  respondents  are  purchasers. 
They  took  a  lease  of  the  Corporation,  and  we 
must  persume  they  went  into  possession  under 
it.  On  the  fund  coming  in,  they  asked  and 
were  allowed  by  the  decree,  to  rescind  their 
contract,  after  having  had  the  use  of  the  prop- 
erty, for  which  they  are  not  even  required  to 
account,  at  any  rate.  Cowdl  v.  Simpson,  16 
Ves .,  275,  shows  how  leins  are  waived  or  re- 
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moved.  The  court  are  also  referred  to  Oilman 
v.  Brown,  1  Mason,  212  to  219,  on  the  same 
subject,  and  Law  of  Lien,  ed.  1822,  app.,  218, 
•&c.  The  case  of  Codwise  v.  Odston,  10  Johns. 
507,  exhibits  the  principal  on  which  a  fund 
may  be  followed  into  the  Court  of  Chancery. 
It  rests  upon  the  ground  of  alien  at  law, which 
the  party  may  enforce  at  the  time  of  the  sale  ; 
and  it  appears  to  me  that  he  ought,  if  he  pur- 
122*]  chases,  to  be  confined  *to  what  he  ac- 
quires by  the  sale.  The  lien  is  gone  by  the 
purchase,  and  he  cannot  follow  the  fund.  The 
right  to  follow  is  in  virtue  of  the  lien,  and  is 
destroyed  with  it.  It  is  an  acknowledged  rule 
that  where  the  conduct  of  the  party  is  such  as 
to  show  that  he  does  not  mean  to  retain  and 
rely  upon  his  lien,  it  cannot  be  enforced.  The 
respondents  should  have  bought  in  the  lien 
created  by  the  assessment,  or  they  might  have 
paid  directly,  and  a  court  of  equity  would  have 
allowed  them  to  stand  in  the  place  of  the  cred- 
itor. One  of  these  is  the  course,  as  dictated  by 
the  authorities  ;  but  the  respondents  have  not 
chosen  to  take  them  as  a  guide.  Is  it  not  plain, 
then,  that  they  intended  to  look  to  some  source 
of  remuneration  other  than  the  fund  to  be  cre- 
ated by  the  sale  ? 

Mr.  J.  0.  Hoffman,  for  the  respondents.  It 
is  easy  to  draw  nice  distinctions  of  law  ;  but 
principles  must  always  more  or  less  depend 
upon  the  particular  circumstances  of  each 
case.  The  first  sale  under  the  decree  of  the 
court  below  was  set  aside  on  the  ground  of 
surprise  (3  Johns.  Ch.,  290),  and  it  appears  by 
the  case  that  very  great  indulgence  has  been 
.given  to  the  appellants,  as  to  time,  in  raising 
the  money. 

The  parties  stand  in  the  relation  of  mort- 
gagee and  mortgagor.  The  former  can  never 
hold  a  term  upon  the  mortgaged  premises.as  an 
incumbrance.  It  would  merge  on  becoming 
united  with  his  estate  as  mortgagee. 

The  mortgagee  is  entitled  to  be  reimbursed, 
in  this  case,  upon  the  same  principle  that 
would  entitle  him  to  a  compensation  for  im- 
provements upon  the  mortgaged  premises. 
Here  the  respondents  have,  by  their  purchase, 
bettered  the  estate,  in  raising  an  incumbrance 
which  would,  at  least,  have  materially  reduced 
its  value.  The  Statute  (2  R.  L.,  491,  sec.,  37) 
makes  the  assessment  a  lien  overreaching  all 
other  incumbrances,  though  prior  in  point  of 
date.  A  mortgagee  pays  the  ordinary  taxes 
upon  land.  Would  he  not  have  a  right  to  be 
reimbursed  ?  The  38th  section  (  2  R.  L.,  38) 
.gives  a  remedy  by  action,  where  money  is  paid 
by  one  which  should  by  law  have  been  paid 
1 23*]  by  another.  The  *mortgagor,  in  this 
instance,  ought  to  have  paid  and  kept  the  se- 
curity good.  Not  having  done  so,  payment 
by  the  mortgagee  became  necessary,  in  order 
to  save  the  security.  For  whose  use  was  the 
payment  made  ?  That  of  the  mortgagor.  That 
the  incumbrance  does  not  go  to  the  whole  fee, 
makes  no  difference.  The  object  was  to  save 
the  lien.  If  the  mortgagee  had  stood  silently 
by,  the  premises  might  have  gone  for  21  years; 
which  would  have  been  a  virtual  defeat  of  his 
claim.  It  is  said  he  might  buy  or  sell  subject 
to  such  a  lease — that  the  incumbrance  did  not 
go  to  the  whole  fee  ;  but  the  premises  might 
be  worth  nothing,  subject  to  such  an  incum- 
brance. The  remedy  suggested  would  put 
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everything  to  hazard.  A  lease  for  but  few- 
years,  such  as  the  answer  supposes  might  have 
been  the  result  of  our  silence,  would  have  de- 
stroyed our  present  lien  and  increased  the  risk 
of  loss. 

We  did  not,  as  supposed,  purchase  in  our 
own  right.  We  had  no  power  to  do  this  ;  the 
lease  was  not  ours,  but  inured  to  the  benefit  of 
the  mortgagor,  who  was  bound  both  injustice 
and  honor  to  pay  it.  Form  should  give  way 
to  substance.  If  there  was,  as  the  (JJiancellor 
declared,  a  legal  necessity  for  securing  this  in- 
cumbrance in  the  hands  of  the  mortgagee,  it 
is  not  material  whether  it  was  by  assignment 
from  the  Corporation,  or  payment  or  purchase 
of  the  term. 

Mr.  Foot,  in  reply.  The  lease  is  considered 
mere  form,  but  it  was  matter  of  substance  to 
the  appellants.  If  of  no  importance,  it  was 
easy  to  stop  at  the  bid,  and  never  obtain  the 
lease.  That  one  who  pays  an  assessment, 
which  is  justly  due  from  another,  may  recover 
it  by  action,  is  an  argument  against  the  remedy 
in  equity.  The  respondents  should  have  paid 
the  money,  and  resorted  to  their  direct  legal 
remedy  ;  or,  perhaps,  they  might  then  have 
filed  their  bill  for  relief.  A  year,  or  even  six 
months  possession  of  the  property,  might  have 
been  worth  the  tax, 'and  we  should  have  had 
the  benefit  of  it,  had  the  lease  been  out  of  the 
way.  But  the  respondents  bought,  and  by 
their  own  acknowledgment,  acquired  the  full 
value  of  their  purchase,  *and  we  com-  [*124 
plain  that  they,  notwithstanding,  charge  us 
with  the  consideration  which  they  paid.  The 
case  in  Johnson's  Reports  has  nothing  to  do 
with  the  question  here.  Nor  can  there  be  a 
merger  when  it  appears  plainly,  by  the  conduct 
of  the  respondents,  that  they  intended  to  keep 
the  legal  and  equitable  estates  separate  from 
each  other.  It  is  a  singular  doctrine,  that  a 
legal  term  is  merged  by  its  union  with  a  mere 
security,  as  the  right  of  the  mortgagee  is 
always  holden  to  be  in  equity.  It  is  but  a 
chose  in  action. 

WOODWORTH,  J. ,  gave  his  opinion  nearly  as 
follows  : 

This  cause  having  been  heard  in  the  court 
below,  upon  the  pleadings,  the  defense  set  up 
in  the  answer  must  be  taken  as  true  ;  and  the 
only  question  is,  whether  the  respondents  are 
to  be  reimbursed  what  they  paid,  as  bidders 
and  purchasers  at  the  auction. 

The  Corporation  had  a  right  to  impose  this 
tax,  and  when  laid,  it  became  a  lien  on  the 
lots,  overreaching  the  mortgage  of  the  respon- 
dents. (2  R.  L.,  420,  sec.  186 ;  Id.,  442,  sec. 
259.)  It  was,  as  to  them,  equivalent  to  a  sen- 
ior mortgage  or  judgment ;  and  the  assessment 
not  being  paid  after  proper  demand  and  no- 
tice, the  Corporation  had  a  right  to  sell  the 
lots  for  such  a  term  of  years  as  the  purchaser 
at  auction  should  consider  worth  the  amount 
of  the  tax.  They  did  so  sell  ;  the  respondents 
bid  this  amount 'for  a  term  of  one  year,  and- 
became  purchasers  of  the  mortgaged  premises 
for  that  time,  taking  a  lease  of  the  Corpora- 
tion. 

It  is  now  urged  that  the  respondents  have 
not  brought  themselves  within  the  rule  which 
allows  a  junior  incumbrancer  to  pay  off  a  sen- 
ior incumbrance  and  tack  it  to  his  own  :  that 
they  are  not  to  be  regarded  as  having  extin- 
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guished  this  incumbrance  by  payment,  but  by 
a  purchase  under  it  for  their  own  benefit. 

I  think  the  objection  is  well  taken.  The 
respondents  must  be  considered  as  having 
agreed  to  pay  the  tax  for  the  privilege  of  hold- 
ing a  year.  Their  purchase  is  an  admission 
that  the  term  was  worth  the  sum  paid  by  them. 
This  purchase  turns  out  in  evidence  not  to 
125*]  have  been  a  very  dear  *one  ;  for  the 
answer  asserts  (and  it  must  be  taken  as  proof) 
that  had  it  been  left  to  the  bidder  next  below 
the  respondents,  the  term  would  have  been  ex- 
tended but  for  a  few  months,  or  at  most,  one 
year.  Now,  can  the  court  make  a  new  con- 
tract for  these  parties  ?  Shall  we  say  to  them, 
"you  were  of  necessity  bound  to  make  this 
purchase,  and  we  will  indemnify  you,  by  reim- 
bursing the  sum  paid,  without  taking  into  ac- 
count the  value  of  the  terra  which  you  have 
purchased  and  enjoyed  ?"  The  respondents 
have  taken  the  remedy  into  their  own  hands. 
They  have  purchased,  and  (as  we  are  to  in- 
tend) have  had  the  use  of  the  land  for  a  year 
at  their  own  price  ;  and  yet  the  decree  in  the 
court  below  allows  them  the  whole  sum  paid, 
without  abatement.  It  gives  them  both  the 
term,  and  the  money  which  they  have  paid 
for  it. 

The  Chancellor  puts  this  on  the  ground  of 
necessity.  I  do  not  see  it  in  this  light.  I  ad- 
mit there  was  a  necessity  of  paying  off  the 
incumbrance,  but  not  of  purchasing  under  it. 
On  paying  the  assessment,  the  respondents 
might  have  come  into  the  Court  of  Chancery, 
and  said  :  ' '  We  have  been  under  a  legal  ne- 
cessity of  paying  a  senior  incumbrancer,  in 
order  to  save  ourselves.  Now,  upon  the  equi- 
table principle  of  substitution,  we  claim  to 
stand  in  the  place  of  the  Corporation,  and  be 
refunded  from  the  proceeds  of  the  sale  under 
our  decree."  There  are  several  cases  decided 
by  the  Chancellor,  which  would  have  sanc- 
tioned such  a  claim.  It  is  recognized  in  the 
case  of  Silver  Lake  Bank  v.  North,  4  Johns. 
Ch.,  370.  There  is  a  provision  in  the  Act 
under  which  this  assessment  was  made  which 
would  seem  to  sanction  such  a  course..  The 
175th  section  declares  (2  R.  L.,  408)  "  that  if 
any  money  so  to  be  assessed,  be  paid  by  any 
person,  when,  by  agreement  or  by  law,  the 
same  ought  to  have  been  borne  and  paid  by 
some  other  person,  it  shall  then  be  lawful  for 
the  person  paying,  to  sue  for,  and  recover  the 
money  so  paid,  with  interest  and  costs,  as  so 
much  money  paid  for  the  use  of  the  person, 
who  ought  to  have  paid  the  same."  In  this 
case,  the  respondents  need  not  have  gone  to 
their  action.  The  law  would  not  do  so  idle 
126*]  *an  act  as  to  turn  them  round  to  such 
a  remedy.  All  parties  were  before  the  Court 
of  Chancery  upon  a  matter  cognizable  there, 
and  the  whole  would  have  been  a  very  proper 
subject  of  adjustment  in  that  court. 

But  the  respondents  have  not  chosen  to  take 
this  remedy.  They  have  suffered  the  property 
to  be  sold  ;  they  have  themselves  purchased 
and  possessed  it  under  the  Act,  and  they  must 
abide  the  bargain  which  they  have  made. 

Suppose  the  appellants  had  filed  a  cross  bill 
against  the  respondents,  praying  an  account 
of  the  rents  and  profits  during  the  year.  The 
plain  answer  would  have  been  :  "  We  are  the 
purchasers  of  this  property,  and  hold  it  by  a 
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lease  from  the  Corporation,  for  which  we  have 
paid  an  equivalent  ;  and  we  are  not  bound  to 
account.  The  whole  subject  has  been  before 
the  Chancellor  and  is  disposed  of."  This  would 
be  a  conclusive  answer. 

In  granting  the  prayer  of  the  respondent's 
bill,  we  take  from  the  appellants  all  the  benefit 
of  competition  at  the  sale.  If  the  respondents 
had  not  purchased,  this  assessment  would  have 
been  paid  by  some  other  bidder,  for  a  term  of 
two  years,  at  most,  according  to  the  answer. 
Thus  the  Corporation  would  have  been  paid  ; 
the  respondents  could  not  have  been  materially 
injured,  and  the  whole  sum  would  have  been 
saved  to  the  appellants. 

I  am  clear  for  reversing  the  decree. 

SUTHERLAND,  J.  No  replication  having 
been  put  in  to  the  answer,  it  is  to  be  considered 
as  true  throughout,  upon  the  plain  and  obvious 
principle  that  the  respondents,  by  not  filing  a 
replication,  and  thereby  putting  the  facts  con- 
tained in  the  answer  in  issue,  have  deprived 
the  appellants  of  the  opportunity  to  prove 
them. 

It  is,  then,  to  be  taken  as  an  admitted  fact 
in  the  case,  that  if  the  respondents  had  not 
become  the  purchasers  at  the  auction,  some 
other  person  would  have  paid  the  assessment 
for  the  use  of  the  premises  during  two  years. 
This  fact  is  positively  asserted  in  the  answer. 
The  annual  value  of  the  premises,  therefore, 
is  proved  to  have  been  between  $700  and  $800 
at  least.  In  this  view  of  the  case,  admitting 
the  *purchase  by  the  respondents  to  [*127 
have  been  compulsory,  and  that  it  was  neces- 
sary for  the  preservation  of  their  right,  under 
their  mortgage,  it  would  seem  to  be  manifest 
that  they  could  have  no  equitable  claim  upon 
the  appellants  for  anything  more  than  the  dif- 
ference between  the  sum  paid  by  them  for  the 
lease  for  a  year,  and  the  actual  value  of  the 
premises  for  that  term.  They  purchased  for 
the  sole  purpose  of  guarding  their  rights  as 
mortgagees.  They  went  into  possession  under 
that  purchase  in  judgment  of  law  ;  and  there 
is  nothing  in  the  case  to  show  that  they  did 
not  in  fact.  They  were  then  mortgagees  in 
possession  with  an  equitable  claim,  or  lien,  for 
the  amount  which  they  had  been  compelled  to 
pay  in  order  to  obtain  the  possession,  but  un- 
questionably liable  to  account  for  the  rents  and 
profits  of  the  mortgaged  premises.  Under  the 
pleadings  and  proofs  in  this  case,  can  the 
respondents  be  permitted  to  say  that  the  use 
of  the  premises  for  a  year  was  not  worth  the 
full  amount  paid  by  them  ?  There  is  no  such 
allegation  in  their  bill.  They  merely  say, 
"that  to  prevent  a  sale  of  the  premises  for  a 
long  term  of  years,  they  were  compelled  to 
pay  the  amount  of  the  assessment  and  take  a 
lease  of  them  for  a  year."  Not  an  allegation 
or  intimation  anywhere  in  the  bill  as  to  their 
annual  value.  The  answer  states  the  mode 
and  circumstances  of  the  sale  ;  that  it  was  at 
public  auction  ;  that  there  were  other  bidders 
who  would  have  paid  the  assessment,  for  the 
use  of  the  premises  for  a  few  months  longer 
than  they  were  bid  off  for  by  the  respondents. 

I  think  the  respondents,  under  the  circum- 
stances of  this  case,  are  concluded  from  say- 
ing that  the  use  of  the  premises  for  a  year  was 
not  worth  the  amount  paid  by  them. 
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But  it  was  not  necessary  for  the  respondents 
to  pay  the  assessment  in  order  to  protect  their 
rights  as  mortgagees.  A  sale  under  the  assess- 
ment did  not  affect  the  title  to  the  premises. 
It  gave  to  the  purchaser  only  a  right  to  the 
temporary  use  and  enjoyment  of  them.  The 
mortgagees  had  still  a  right  to  foreclose  their 
mortgage,  and  to  sell  the  mortgaged  premises, 
subject  to  the  right  acquired  under  the  assess- 
ment. If  the  law  had  directed  the  assessment 
to  be  collected  by  an  absolute  sale  of  the 
premises,  instead  of  a  lease  for  a  term  of 
128*]  *years,  the  case  would  have  been  very 
different.  Then  the  title  would  have  passed 
under  the  sale,  and  unless  the  mortgagees  be- 
came the  purchasers,  the  lien  of  their  mort- 
fage  would  have  been  gone.  That  would 
ave  been  clearly  a  compulsory  purchase. 
Under  the  circumstances  of  this  case,  I  can- 
not but  consider  the  purchase  as  voluntary, 
and  that  the  respondents  have  no  equitable 
claim  to  be  reimbursed  the  amount  of  the 
assessment,  thus  paid  by  them,  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises. 
I  am,  accordingly,  of  opinion  that  so  much  of 
the  decree  of  the  Chancellor  as  directs  such 
reimbursement  should  be  reversed. 

SAVAGE,  Ch.  J.,  concurred  in  the  result  of 
these  opinions. 

A  majority  of  the  court  being  of  this  opin- 
ion, the  following  order  was  entered  : 

This  cause  having  been  argued  by  counsel, 
and  due  consideration  had  thereon  ;  and  it  ap- 
pearing to  this  court  that  the  payment  of  the 
amount  of  the  assessment  upon  the  mortgaged 
premises,  as  stated  in  the  pleadings,  and  made 
by  the  respondents,  was  not  made  by  necessity, 
to  deliver  the  mortgaged  premises  from  incum- 
brance,  and  for  the  benefit  of  all  the  parties 
concerned  therein  ;  but,  on  the  contrary,  that 
the  amount  of  the  said  assessment  was  paid, 
in  pursuance  of  a  purchase  at  auction  of  a 
term  in  said  premises,  by  reason  whereof  the 
payment  of  the  said  assessment  does  not  form 
a  just  and  equitable  charge,  to  be  reimbursed 
out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  : 

Thereupon,  it  is  ordered,  adjudged  and  de- 
creed that  so  much  of  the  decree  of  His  Honor, 
the  Chancellor,  as  directs  any  moneys  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  for  the  satisfaction  and 
reimbursement  of  the  amount  of  the  said  as- 
sessment, be  reversed  ;  and  that  the  decree  in 
other  respects  be  affirmed,  and  that  the  pro- 
ceedings be  remitted,  &c. 

For  reversing  in  part,  20;  for  affirming,  5. 

Cited  in— 42  N.  Y.,  96  ;  77  N.  Y.,  206;  7  How.  Pr., 
399 ;  105  U.  S.,  126 ;  28  N.  Y.,  Eq.,  463. 


129*]  *NICHOLAS  I.  ROSEVELT, 

Appellant, 

v. 

DALE  AND  "WIFE,   Executors  of  ROBERT 
FULTON,  Respondents. 

Conveyance  of  Land — Representations  of  Vendor 
— Mistake — Relief  in  Equity — Parol  Evidence, 


Where  F.  purchased  of  B.  a  tract  of  land  on  the 
bank  of  the  Ohio  River,  R.  representing  and  believ- 
ing1 that  it  contained  a  valuable  conl  mine ;  and  be- 
sides paying  R.  $4,400,  F.  covenanted  to  pay  him  an 
annuity  of  $1,000  for  20  years,  which  annuity  was  to 
cease,  if  after  the  mine  was  faithfully  worked  by 
F.,  it  should  not  yield  a  certain  quantity  of  coal, 
and  the  land  was  accordingly  conveyed  by  R.  to  P.; 
it  turning  out,  in  fact,  that  there  was  not  such  a 
coal  mine  as  was  represented  by  R.:  a  perpetual  in- 
injuction  was  granted  to  restrain  R.  from  prosecut- 
ing at  law  for  the  annuity,  though  it  did  not  appear 
that  R.  had  been  guilty  of  fraud. 

Held,  also,  that  as  there  was  no  such  coal  mine  in 
the  land,  as  was  represented,  F.  need  not  work  the 
mine  in  order  to  determine  the  quantity  of  coal. 

Relief  can  be  bad  in  equity  against  any  deed,  or 
contract  in  writing,  founded  in  mistake. 

And  this,  whether  the  mistake  is  set  up  affirma- 
tively, by  bill  or  as  a  defense. 

And  the  mistake  may  be  shown  by  parol  proof. 

Citations— 1  Vern.,  32 ;  18  Vin.,  370;  2Vern.,243; 
1  Fon.,  106 ;  2  Johns.  Ch.,  596 ;  1  Ves.,  127  ;  1  Ves.,  Jr., 
445 ;  1  Mad.,  365 ;  1  Johns.  Gas.,  500. 

A  PPEAL  from  the  Court  of  Chancery.  All 
IJL  the  material  parts  of  the  pleadings  and 
proofs  are  stated  in  the  opinions  of  the  judges; 
and  see,  also,  5  Johns.  Ch.,  174,  S.  C.,  where 
the  pleadings  and  the  proofs,  considered  ma- 
terial by  the  Chancellor  in  the  court  below,  are 
stated,  together  with  the  decree  appealed  from 
and  the  reasons  of  that  decree. 

Mr.  Rosevelt,  for  the  appellant,  said  the 
whole  case  resolved  itself  into  a  question  of 
fact  upon  which  the  Chancellor  should  have 
awarded  an  issue.  Here  was  neither  fraud  nor 
mistake.  The  evidence  afforded  no  pretense 
of  the  former,  and  if  it  gave  countenance  to 
the  latter,  or  even  established  a  mistake  beyond 
all  doubt,  this  could  not  avail  the  respondent. 
The  contract  was  executed,  and  could  not  be 
set  aside  without  affirmative  evidence  of 
fraud.  And  he  went  into  a  full  examination 
of  the  evidence  in  reference  *to  the  [*13O 
two  questions  of  fraud  and  mistake  ;  and  to 
show  also  that  the  Chancellor  erred  in  suppos- 
ing there  was  not,  in  fact,  a  valuable  coal 
mine  in  existence  as  supposed  by  the  parties  ; 
that  though  the  mine  might  lie  principally  in 
the  river,  yet  being  above  tide  water,  it  was  no 
less  the  subject  of  private  ownership  ;  and 
might  have  been  worked  to  advantage  at  cer- 
tain seasons  of  the  year,  as  the  testator  of  the 
respondents  had  agreed,  in  order  to  determine 
its  extent  and  value. 

To  show  that  the  proprietor  of  the  bank 
above  tide  water  owns  usque  jUum  aquae,  he 
cited  Harg.  Law  Tr.,  5;  Palmer  v.  Mulligan, 
3  Cai.,  319  ;  Adams  v.  Pease,  1  Con.,  N.  S.r 
484;  The  People  v.  Platt,  17  Johns.,  210  ;  Hook- 
er v.  Cummings,  20  Id.,  99. 

At  any  rate,  the  Chancellor  should  have 
awarded  an  issue  to  try  the  questions  of  fraud 
and  mistake. 

Mr.  M.  Van  Buren,  for  the  respondent, 
said  that  Fulton's  inducement  to  purchase  was 
the  supposition  that  the  land  contained  a  val- 
uable coal  mine.  This  was  presented  by  Rose- 
velt in  the  most  imposing  point  of  view.  He 
examined  the  evidence,  and  contended  that 
Fulton  had  been  misled  by  Rosevelt's  repre- 
sentations ;  and  whether  this  was  actual  mor- 
al fraud,  arising  from  a  knowledge  that  the 
history  which  he  gave  was  untrue,  or  a  mere 


NOTE.— Sale  of  land— Mistake  of  parties— Misrep- 
resentation of  vendor  as  to  quality,  condition,  etc. — 
When  equity  will  relieve.  See  Hutcheon  v.  Johnson, 
3  Barb.,  392 ;  Harsha  v.  Reed,  45  N.  Y.,  415 ;  Alexan- 
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der  v.  Beresford,  27  Miss.,  747 ;  Champlin  v.  Laytin,  6 
Paige,  189 ;  Taylor  v.  Fleet,  1  N.  Y.,  471 ;  Crist  v. 
Dice,  18  O.  St.,  536 ;  Pendarvis  v.  Gray.  41  Tex.,  326  ; 
Suessenguth  v.  Bingenheimer,  40  Wis.,  370 ;  Cooper 
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mistake, it  was  the  same  thing  in  its  effect  upon 
the  contract.  (1  Madd.  Ch.,  208.  and  the  cases 
there  cited.) 

If  a  man  will  represent  a  state  of  things  as 
within  his  knowledge,  and  thereby  draws  an- 
other into  a  contract,  the  latter  ought  not  to  be 
holden,  if  the  representation  be  untrue. 

Coal  did  not  exist  on  the  bank  to  any  extent 
worth  naming.  If  there  was  a  mine  it  was  in 
the  bed  of  the  river.  But  it  is  said  the  Ohio 
is  private  property.  This  we  deny.  It  is  a 
public  highway  ;  and  there  are  several  Acts 
of  Congress  establishing  ports  of  entry  upon 
it  in  different  places. 

It  was  doubtless  competent  for  the  Chancel- 
lor to  have  awarded  an  issue,  had  he  thought 
it  necessary  ;  but  this  is  a  matter  of  discretion, 
13 1*]  like  referring  a  question  of  law  to  *the 
judges.  In  only  two  cases,  is  he  perempto- 
rily required  to  award  an  issue.  These  are 
upon  a  question  of  devisavit  vel  non  and  adul- 
tery— the  former  at  common  law,  the  latter  by 
statute.  Even  in  these  cases,  he 'may  disre- 

fard  the  verdict,  or  send  it  to  another  jury,  if 
e  is  dissatisfied  with  the  decision  of  the  first. 
But  the  appellant  did  not  ask  the  Chancellor 
for  an  issue. 

Again  ;  if  the  cause  go  to  an  issue,  it  must 
foe  determined  as  before  the  Chancellor,  by 
written  depositions  of  foreign  witnesses,  taken 
l)y  commissioners.  The  object  of  an  issue  is 
to  have  the  benefit  of  an  oral  examination  of 
witnessess. 

Mr.  8.  Jones,  in  reply.  This  agreement  is 
as  deliberate  an  act  as  the  parties  can  do  in 
the  law,  and  from  which  they  ought  not  to 
•be  released,  unless  some  substantial  cause  is 
shown  in  the  clearest  manner.  One  part  of 
the  agreement  is  to  pay  the  annuity,  provided 
.a  coal  mine  is  found  yielding  a  given  value. 
There  is  a  special  provision  as  to  the  mode  of 
testing  this  fact.  This  we  ask  the  respondents 
to  follow  up,  and  we  will  submit  peaceably  if 
the  result  is  against  us. 

The  contract  has  been  in  part  executed,  by 
•&  conveyance  of  the  land.  We  have  done  all 
which  was  necessary,  on  our  part,  to  execute 
the  contract.  We  are  not  seeking  to  enforce 
.any  demand,  but  were  proceeding  at  law  to 
enforce  the  contract  against  Fulton's  represen- 
tatives, when  we  were  arrested  by  an  injunc- 
tion. Is  an  executed  contract  to  be  set  aside 
because  there  may  be  scruples  about  its  equi- 
ty? Had  we  come  to  enforce  an  executory 
•contract,  an  appearance  of  unconsciencious- 
ness  might  have  driven  us  to  law ;  but 
there  is  a  wide  difference  between  coming  to 
•compel  the  execution  of  a  contract,  and  to  re- 
scind one  which  is  already  executed.  It  is  an 
axiom,  that  you  cannot  set  aside  the  latter  un- 
less fraud  is  clearly  shown.  This  rule  is  so 
well  known  and  established  that  I  should  be 
ashamed  to  cite  authorities  in  its  support.  It 
comports  with  the  plainest  rules  of  common 


sense,  and  need  only  be  stated  to  be  ac- 
knowledged. There  is  no  pretense  for  alleg- 
ing fraud  in  this  case,  *and  even  if  a  f*132 
mistaken  representation  be  sufficient  for  the 
respondents,  none  is  established.  [Here  he 
examined  the  evidence  as  to  these  points,  and 
contended  that  Rosevelt's  representations  were 
shown  to  be  substantially  correct.] 

The  rule  in  relation  to  awarding  an  issue,  as 
established  by  the  later  cases  in  England,  is, 
that  whenever  the  Chancellor  finds  there  is  a 
material  question  of  fact,  about  which  the  wit- 
nesses differ,  he  will  always  award  an  issue. 

WOODWORTH,  J.  The  appellant  commenced 
an  action  in  the  Supreme  Court,  against  the 
respondents,  to  recover  the  consideration  stip- 
ulated to  be  paid  for  a  title  to  certain  lands  in 
the  State  of  Indiana.  The  contract  contains 
two  distinct  covenants — the  one  for  the  pay- 
ment of  $4,400,  for  the  title  ;  the  other  for  the 
payment  of  an  annuity  of  $1,000  for  a  coal 
mine  supposed  to  be  on  the  premises. 

The  bill  prays  that  the  appellant  may  be 
compelled  to  surrender  the  agreement  to  be 
canceled,  that  it  may  be  declared  null  and 
void,  as  having  been  obtained  by  deceit  and 
fraud,  and  for  an  injunction  to  restrain  the 
respondent  from  proceeding  in  a  suit  at  law, 
and  for  general  relief. 

It  does  not  appear  from  the  case,  whether 
an  injunction  was  granted  in  the  action  for 
the  purchase  money  ;  but  in  the  appellant's 
points  it  is  stated  that  an  injunction  was  is- 
sued by  one  of  the  masters  in  chancery,  and 
not  dissolved  by  the  Chancellor.  In  the  decree 
no  notice  is  taken  of  the  suit  at  law.  It  di- 
rects that  the  appellant  be  perpetually  en- 
joined from  suing  or  prosecuting  any  action 
or  suit  at  law,  for  the  recovery  of  the  annuity 
or  any  part  thereof. 

There  is  nothing  in  the  decree  relating  to 
the  $4.400  ;  and  for  aught  that  appears,  there 
is  no  impediment  in  the  way  of  a  recovery  to 
that  extent.  This,  I  presume,  is  the  cause 
why  the  Chancellor  does  not  vacate  the  con- 
tract, but  applies  the  powers  of  the  court  to 
operate  upon  the  annuity  only.  In  this  view 
it  was  proper  to  leave  the  title  to  the  land  in 
the  representatives  of  Fulton. 

The  question  then  is,  whether  the  contract 
respecting  the  annuity,  was  entered  into  on 
the  part  of  Fulton,  in  consequence  *of  [*133 
representations  which  were  either  fraudulent 
or  untrue  in  point  of  fact  and  founded  on  mis- 
take. 

As  it  is  very  evident  the  inducement  of  Ful- 
ton to  contract  was  a  belief  in  the  existence  of 
a  valuable  coal  mine,  if  it  shall  appear  that  he 
relied  on  a  state  of  facts  disclosed,  by  the  ap- 
pellant, which  are  found  to  be  untrue,  I  ap- 
prehend it  is  not  material  whether  the  Intent 
was  fraudulent,  or  the  representation  pro- 
ceeded from  misapprehension  or  mistake.  On 


•v.  Merritt,  30  Ark.,  686 ;  McClanahan  v.  McKinley,  52 
la.,  222 ;  1  Story  Eq.,  sec.  142. 

When  contract  rescinded  because  of  concealment  on 
the  part  of  the  purchaser.  See  Bowman  v.  Bates,  2 
Bibb.,  47 :  Livingston  v.  Peru  Iron  Co.,  2  Paige,  390 ; 
Masterton  v.  Beers,  6  Root.,  368 ;  Williams  v.  Spurr, 
.24  Mich.,  :535. 

Misrepresentation  or  mistake  as  to  quantity  of  land 
—When  ground  for  relief.  See  Marvin  v.  Bennett,  26 
Wend.,  169.  note. 
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Failure  of  title  as  ground  for  relief  in  equity.  See 
Thomas  v.  Barton,  48  N.  Y.,  193 ;  Conwell  v.  Clifford, 
45  Ind.,  393 ;  Judson  v.  Wass,  11  Johns.,  525 ;  Fuller 
v.  Hubbard.  6  Cow.,  13;  Woodruff  v.  Bunce,  9 
Paige,  443 :  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y.,  253; 
Burwell  v.  Jackson.  9  N.  Y.,  535. 

As  to  degree  of  evidence  required  in  court  of  equity 
before  relief  wUl  be  given  against  mistake,  see  Lyinan 
v.  United  Ins.  Co.,  17  Johns.,  373,  note. 
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the  argument,  I  understood  the  counsel  to  say 
that  the  contract  being  executed,  it  could  not 
be  set  aside  unless  for  fraud.  It  will  be  con- 
ceded that  every  kind  of  mistake  is  not  re- 
lievable  in  equity — as  where  the  fact,  from  its 
nature,  was  doubtful,  or  at  the  time  of  the 
agreement  equally  unknown  to  both  parties: 
but  they  are  relievable,  where  there  is  express 
evidence  of  the  intention  of  the  parties.  Thus, 
in  Gee  v.  Spencer,  1  Vern. ,  32,  a  release  was 
set  aside  by  reason  of  the  misapprehension  of 
the  party.  (18  Vin. ,  370  ;  Mildmay  v.  Hanger- 
ford,  2  Vern.,  243  ;  1  Fonbl.,  106.) 

In  Gillespie  v.  Moon,  2  Johns.  Ch.,  596,  the 
Chancellor  observed:  "I  have  looked  into  most 
if  not  all  of  the  cases  on  this  branch  of  equity 
jurisdiction,  and  it  appears  to  me  to  be  estab- 
lished, and  on  great  and  essential  grounds  of 
justice,  that  relief  can  be  had  against  any  deed 
or  contract  in  writing,  founded  in  mistake  or 
fraud.  The  mistake  may  be  shown  by  parol 
proof,  and  relief  granted  to  the  injured  party, 
whether  he  sets  up  the  mistake  affirmatively, 
by  bill,  or  as  a  defense."  Also,  in  Bingham  v. 
Bingliam,  1  Ves.,  127,  an  agreement  was  made 
for  the  sale  of  an  estate.  The  plaintiff  was  re- 
lieved on  the  ground  of  mistake.  It  was  held, 
that  although  no  fraud  appeared,  and  the  de- 
fendant apprehended  he  had  a  right,  yet  there 
was  a  plain  mistake,  such  as  the  court  was 
warranted  to  relieve  against,  and  not  suffer 
the  defendant  to  run  away  with  the  money,  in 
consideration  of  the  sale  of  an  estate  to  which 
he  had  no  right.  It  may  be  laid  down  as  a 
general  proposition,  that  to  rectify  mistakes  is 
the  peculiar  province  of  a  Court  of  Chancery. 
(1  Ves.,  Jr.,  445.)  Indeed,  a  contrary  doctrine 
would  strike  at  the  root  of  fair  dealing,  if  the 
party  making  a  false  representation  might 
allege.it  was  not  done  fraudulently.  To  Ful- 
1 34*]  ton  *it  was  immaterial  whether  the  ap- 
pellant acted  fraudulently  or  not — the  injury 
to  him  is  in  either  case  the  same.  It  is  enough 
that  he  put  confidence  in  the  statement,  and 
relying'on  its  truth,  consented  to  be  bound. 

The  contract  recites  that  the  appellant  did 
discover  a  coal  mine,  on  the  bank  of  the  Ohio 
River,  which  is  embraced  within  a  tract  of 
land,  particularly  described,  containing  1,040 
acres.  It  prescribes  the  manner  in  which  Ful- 
ton was  to  be  relieved  from  the  payment  of 
the  annuity,  should  the  mine  become  exhaust- 
ed, after  faithfully  and  scientifically  working 
the  same,  according  to  the  plan  and  manner  of 
working  coal  mines  in  Europe.  In  the  argu- 
ment, it  was  contended  that  relief  must  be 
sought  under  this  provision.  The  answer  to 
the  objection  is,  that  the  clause  has  reference 
to  a  different  state  of  facts.  It  takes  for 

f  ranted  that  the  contract  cannot  be  invalidated 
y  reason  of  a  fraud,  or  any  other  equitable 
ground,  existing  at  the  time  of  its  inception. 
It  does  not  relate  to  a  deficiency  of  coal,  at  the 
commencement  of  the  operations,  but  is  in- 
tended to  guard  and  protect  the  party  against 
a  future  failure.  That  contingency  has  not 
happened.  The  respondents  say:  "We  are 
not  bound  to  incur  great  and  unnecessary  ex- 
pense in  working  the  mine,  without  the  pros- 
pect of  remuneration.  We  are  absolved  from 
this,  inasmuch  as  there  is  no  coal  mine  on  the 
bank  of  the  river,  answering  the  description 
given  by  the  appellant  "  If  this  be  true,  it 
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must  be  evident  that  the  clause  relied  on  has 
nothing  to  do  with  the  question  now  before  the 
court.  The  respondents  seek  relief  on  distinct 
grounds  of  equity.  They  allege  that  they  have 
been  deceived  and  drawn  in  to  make  the  con- 
tract by  false  representations.  If  they  have 
succeeded  in  this  respect,  the  contract  must 
necessarily  fall,  so  far  as  regards  the  annuity. 
The  cause  then  resolves  itself  into  a  question 
of  fact.  Is  there  a  coal  mine  on  the  bank  of 
the  river,  within  the  boundaries  of  the  land  as 
described  ;  and  if  so,  was  it  fairly  and  truly 
represented  in  the  appellant's  letter  of  the  23d 
Nov.  1813  ? 

The  description  is  certainly  given  in  glowing 
colors.  I  think  a  purchaser  would  not  be  con- 
sidered very  sanguine  in  believing  the  acquisi- 
tion to  be  a  mine  of  wealth.  The  appellant 
*says:  "When  1  first  discovered  the  [*13S» 
mine,  after  removing  a  few  inches  of  earth,  I 
did,  with  the  aid  of  a  hatchet,  and  a  few 
wooden  wedges,  break  or  split  off  squares  of 
coal,  as  large  as  two  men  could  handle."  He 
threw  into  his  boat  a  few  chaldrons.  At 
Natchez  he  sold  30  or  40  bushels  that  remained. 
In  his  second  descent  he  had  no  occasion  to 
take  coal  out  of  the  mine,  as  he  found,  already 
raised,  many  thousands  of  bushels,  ready  to 
be  carried  off  by  flats,  some  of  which  were 
then  on  the  spot.  At  New  Orleans  he  found 
several  flats  loaded  with  coal  for  sale,  which 
he  ascertained  to  have  come  from  the  same 
mine  ;  that  the  coal,  when  the  water  was  up,  is 
overflowed,  as  all  the  bottom  lands  are  on  the 
margin  of  the  Ohio  ;  but  by  wheeling  it  a  few 
yards  out  of  the  mine  it  may  be  put  on  high 
grounds,  accessible  at  all  stages  of  the  water. 
If  this  description  is  not  substantially  sup- 
ported, it  would  be  iniquitous  to  compel  the 
respondents  to  pay  the  consideration.  I  think 
this  presents  a  case  in  which,  if  there  was  no 
mistake  or  fraud,  there  would  be  no  difficulty 
in  obtaining  proof.  A  coal  mine  so  accessible, 
so  productive,  in  the  midst  of  inhabitants,  can- 
not be  an  obscure  object.  Its  existence  is  sus- 
ceptible of  the  most  satisfactoiy  proof.  Num- 
bers must  have  been  employed  in  raising  the 
immense  quantities  of  coal  stated  to  have  been 
found  on  the  surface,  as  well  as  many  per- 
sons to  transport  it,  as  an  article  of  commerce. 
Something  more  than  the  scanty  proof  of  a 
coal  mine,  bearing  a  resemblance  to  the  orig- 
inal, is  justly  expected.  The  fact  alone  that 
conclusive  proof  is  not  exhibited,  is,  in  the 
absence  of  explanation,  a  circumstance  un- 
favorable to  the  appellant's  claim,  and  attaches 
suspicion  on  the  original  representation.  The 
respondent's  witnesses  are  acquainted  with  the 
Ohio  River,  30  or  40  miles  above  Anderson's 
Creek.  They  speak  of  but  one  coal  mine. 

James  M'Donald,  Jr.,  says  he  is  acquainted 
with  the  tract  of  land  mentioned  ;  he  lives  five 
miles  from  it  ;  that  there  is  a  bank  of  coal  in 
the  bed  of  the  river ;  in  some  seasons  it  is 
covered  throughout  the  year  with  water,  and 
is  always  covered  except  in  very  low  water ; 
the  water  raises  from  35  to  40  feet ;  the  coal 
mine  could  not  be  worked,  but  at  very  great 
expense. 

*John  Bristow  lives  near  the  land.  [*136 
His  testimony,  in  substance,  concurs  with  that 
of  M'Donald. 

It  is  scarcely  credible,  if  there  had  been  a 

COWEN  2. 


1823 


ROSEVELT  v.  DALE. 


13S 


valuable  coal  mine  on  the  bank,  it  should  be  un- 
known to  these  wtinesses  ;  both  of  whom  have 
assisted  in  raising  coal  from  the  bed  of  the  river. 

Elias  Rector,  a  witness  for  the  appellant, 
says  he  went  down  the  river  in  1809.  He  be- 
lieves there  is  a  coal  mine  there  ;  that  he  and 
the  appellant,  with  other  men.  did  take  out  of 
the  mine  some  of  the  coal ;  that  the  coal  was 
not  found  in  the  bed  of  the  river,  nor  was  it  a 
deposit.  Nothing  is  said  about  the  quantity 
of  coal  taken,  or  with  what  ease  it  was  ob- 
tained. The  smallest  quantity  would  satisfy 
the  words  of  the  deposition.  Why  not  sup- 
port the  description  of  the  appellant,  if  it  could 
be  done  consistently  with  truth  ?  It  is  very 
clear  to  my  mind  that  the  representation  given 
by  Rector  would  not  have  been  deemed  satis- 
factory to  Fulton,  or  any  other  purchaser.  It 
has  but  little  resemblance  to  the  letter  of  the  ap- 
pellant. 

Thomas  C.  White,  another  witness  for  the 
appellant,  says  he  has  been  in  the  State  of 
Indiana,  and" knows  the  land  ;  he  has  passed 
over  it  twice  in  traveling,  for  the  purpose  of 
viewing  the  tracts,  at  the  request  of  the  ap- 
pellant ;  he  discovered  a  bed  of  coal,  on  which 
men  were  at  work  ;  it  appeared  to  extend  on 
the  surface  of  the  bank,  for  about  30  or  40 
yards;  it  was  evident  it  constituted  a  part  of 
the  laud  ;  he  cannot  say  how  much  coal  may 
be  produced  from  the  land,  but  from  the  cir- 
cumstance of  there  being  much  coal  in  the 
neighborhood,  and  from  the  appearance  and 
extent  of  the  bed,  he  supposed  it  would  yield 
a  great  quantity. 

From  the  statement  of  this  witness,  I  think 
it  may  be  inferred  that  he  was  not  a  resident. 
He  merely  says  he  has  been  in  Indiana,  and 
was  sent  by  the  appellant  to  view  the  tract. 
The  question  again  forcibly  returns,  why  not 
examine  some  of  the  persons  who  had  worked 
the  mine,  and  who  knew  something  about  the 
large  quantity  of  coal  that  had  been  sent  down 
the  river  ?  it  can  scarcely  be  presumed  they 
had  all  disappeared.  White,  indeed,  says  he 
was  told  that  a  steamboat  had  been  seen  at  the 
Hi  7*]  bank,  taking  coal  on  board,  *  which 
had  been  dug  and  placed  on  the  bank  ;  but 
this  is  hearsay,  and  no  evidence. 

I  do  not  consider  Lairobe's  testimony  ma- 
terial, as  to  the  representations  upon  which 
the  contract  was  made.  He  says  that  Fulton 
intimated  that  possibly  the  situation  of  the 
mine  might  be  such  as  to  render  it  impracti- 
cable to  work  it,  except  when  the  waters  of 
the  Ohio  were  low.  The  witness  suggested 
that  shafts  might  be  sunk  at  some  distance 
from  the  river,  to  obviate  the  difficulty.  Ad- 
mitting that  Fulton  was  apprised  of  the  great 
rise  of  the  river,  the  material  inquiry  is,  was 
the  mine  on  the  bank,  and  if  so,  does  the 
proof  warrant  the  description  given  by  the 
appellant  ?  I  think  it  does  not.  In  my  opin- 
ion the  testimony  of  the  respondents  greatly 
preponderates,  and  fully  supports  the  Chan- 
cellor's decree. 

Some  suggestions  were  made  as  to  award- 
ing an  issue  to  try  the  fact  I  have  been  con- 
sidering. Wherever  there  are  doubts  regard- 
ing facts,  an  issue  is  proper ;  but  the  Clutn- 
cellor  has  a  right  to  take  upon  himself  the  de- 
cision of  every  fact  put  in  issue  upon  the 
record.  The  propriety  of  an  order  for  an 
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issue,  is  a  question  depending  on  the  nature 
and  force  of  the  testimony.  Where,  from  the 
nature  of  the  question,  or  from  the  testimony 
already  given,  it  appears  that  farther  light 
may  be  obtained,  it  would  be  proper  to  re- 
quire further  proof  ;  but  if  the  evidence  be 
satisfactory,  or  decisive  in  favor  of  either 
party,  the  rights  of  such  party  ought  not 
again  to  be  hazarded  before  another  tribunal. 
(1  Madd.,  365  ;  1  Johns.  Gas.,  500.) 

I  am  of  opinion  that  the  decree  of  the  Cfum- 
cellor  be  affirmed. 

SUTHERLAND,  «/.,  concurred. 

BOWKER,  BOWNE,  BRONSON,  CLARK,  DuD- 
LKY,  EARLL,  GREEN,  HATHAWAY,  HUNTER, 
KING,  LEFFERTS,  MALLORY,  M'!NTYRE,  Oo- 
DEN,  REDFIELD,  STRANHAM  and  THORN,  Sen- 
ators, concurred. 

SAVAGE,  Ch.  J.  (after  stating  the  testimony 
of  the  witnesses^.  I  cannot  view  this  trans- 
action in  the  same  light  with  the  late  Chan- 
cellor, If  there  ever  was  a  fraudulent  intent 
*in  the  mind  of  the  appellant,  at  what  [*13& 
time  did  it  originate  ?  In  1809,  he  first  dis- 
covered what  he  supposed  to  be  an  extensive 
bed  of  coal ;  he,  with  Rector,  purchased  the 
land.  In  1811  he  became  the  owner  of  the 
whole,  and  expressed  an  intention  of  working 
the  mine.  At  this  time  Fulton  knew  nothing 
of  it.  Two  years  elapsed  before  he  had  any 
knowledge  of  its  existence,  and  when  the  fact 
was  communicated  to  him,  there  was  no  offer 
to  sell ;  nor  does  it  appear  that  such  an  offer 
was  ever  made,  until  he  applied  to  make  the 
purchase.  When  this  application  was  made, 
the  appellant  freely  communicated  in  writing 
the  facts  which  induced  him  to  place  great 
value  upon  the  mine  ;  and  he  referred  Fulton 
to  Baker,  an  engineer,  then  ia  the  employ- 
ment of  Fulton  himself,  for  the  truth  of  his 
representations.  Baker  was  applied  to  by  Ful- 
ton and  confirmed  their 'truth. 

Further  ;  the  facts  stated  as  to  the  discovery 
of  the  mine,  the  procuring  coal  with  great 
facility  and  the  purchase  of  the  land,  are  fully 
confirmed  by  Rector.  The  fact  of  the  appel- 
lant's taking  a  large  quantity  of  coal  on  his 
second  passage  down  the  Ohio  is  admitted, 
but  it  is  alleged  that  it  had  been  fraudulently 
placed  there.  This  allegation  is  totally  un- 
supported. White  proves  the  existence  of  a- 
coal  mine  of  considerable  magnitude,  and  it  is 
not  positively  disproved.  The  witnesses, 
M'Donald  and  Bristow,  knew  of  no  coal  mine 
in  that  vicinity,  except  one  in  the  bed  of  the 
river ;  but  they  do  not  state  that  they  have 
ever  been  on  the  land  to  look  for  it. 

By  the  contract,  Fulton  was  to  have  com- 
menced working  the  mine  in  June,  1814,  or  as 
soon  as  convenient  thereafter  :  and  if  the  coal 
failed,  then  the  salary  or  annuity  was  to  cease. 
It  does  not  appear  that  Fulton  ever  took  any 
measures  to  fulfill  this  part  of  the  contract,  or 
that  any  measures  for  this  purpose  were 
adopted  by  his  representatives  after  his  death. 

This  contract  was  deliberately  entered  into, 
and  ought  not  to  be  set  aside,  either  for  fraud, 
or  mistake,  unless  upon  full  and  positive 
proof.  In  my  judgment,  the  proof  on  the 
part  of  the  respondents  does  not  at  all  support 
the  allegation  *of  fraud,  and  the  proof  [*13d 
on  the  part  of  the  appellant  substantially  sup- 
ports every  representation  made  by  him. 
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I  am  of  opinion,  therefore,  that  the  decree 
of  His  Honor,  the  Chancellor,  perpetually  en- 
joining the  appellant  from  prosecuting  at  law, 
for  the  recovery  of  the  annuity,  and  com- 
pelling him  to  pay  costs,  should  be  reversed. 

The  existence  of  the  coal  mine  being  the 
only  point  in  controversy  which  admits  of 
•doubt,  this  being  strenuously  asserted  on  one 
side,  and  as  strenuously  denied  on  the  other  ; 
.as  the  proofs  are  conflicting  in  relation  to  it, 
:and  as  the  decision  of  facts  properly  belongs 
to  a  jury  ;  and  both  parties  aver  that  they 
have  further  testimony  on  that  subject,  not 
now  before  the  court,  1  am  further  of  opinion 
that  the  Chancellor  should  be  directed  to  award 
.an  issue  to  determine  that  fact. 

BURT,  CRAMER,  LYNDE,  WHEELER  and 
WOOSTER,  Senators,  concurred. 

A  majority  of  the  court  being  of  opinion 
that  the  decree  should  be  affirmed  :  It  was, 
thereupon  ordered,  adjudged  and  decreed  that 
the  decree  of  the  Court  of  Chancery  made  in 
this  cause  be  affirmed,  with  costs  to  be  taxed, 
and  that  the  record,  &c. 

For  affirmance,  19  ;  for  reversal,  6. 

Affirming— 5  Johns.  Ch.,  174. 

Cited  in— 18  Wend.,  422 ;  26  Wend.,  177, 184 ;  8  Paige, 
321 ;  5  Lans.,  361 ;  20  Hun,  8 ;  4  Barb.,  105 :  27  Barb., 
200 ;  33  Barb.,  398 ;  54  Barb.,  116  ;  4  Rob.,  640. 
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WILLIAM  M'DONALD,  FRANKLIN  LIV- 
INGSTON, WILLIAM  GRIFFETH  AND 
SETH  EDDY,  Appellants, 

v. 
JOHN  NEILSON,  Respondent. 

Parlies  in  Equity —  When  Competent  Witnesses- 
Oppressive  Sale,  under  Execution— Execution 
of  Bond  and  Mortgage,  for  Sum  in  Addition 
to  that  Levied  to  Save  Property  from  Sacrifiee — 
Validity  Depends  on  Whether  Additional  Sum 
was  Equitably  Due — Duty  of  Officer  in  Exe- 
cuting Process— Discretion — Set-off  in  Equity 
Pleading — Consideration — Relief  in  Equity. 

A  party  charged  as  C9inbining  with  others,  in  a 
fraud  against  which  relief  is  sought.and  who.there- 
fore,  is  made  a  defendant,  but  against  whom  no 
particular  relief  is  prayed,  may,  though  liable  for 
costs,  be  a  witness  tor  his  co-defendants. 

He  comes  within  the  exception  to  the  general 
rule  excluding  a  witness  on  account  of  interest, 
viz. :  that  where  the  interest  is  contingent  or  un- 
certain, the  witness  is  neverthless  competent,  and 
the  objection  shall  be  confined  to  his  credibility. 

Where  a  party,  whose  personal  property  has  been 
seized  under  an  execution  against  him,  and  a  sale 
of  it  forced,  with  great  rigor  and  oppression,  and 
at  enormous  sacrifice,  by  the  deputy-sheriff,  acting 
14O*]  in  concert  with  *the  creditor,  who  is  the  chief 
bidder  at  the  sale,  is  induced  in  order  to  avoid  the 
.sacrifice  of  the  whole  property,  to  yield  to  the  de- 
mands of  the  creditor,  and  to  give  him  a  bond  and 
mortgage  for  a  large  sum  of  money,  so  as  to  cover 
not  only  the  amount  of  the  execution,  but  also 
debts  due  from  a  son  of  the  debtor  who  is  in- 
solvent, the  sale  will  be  declared  oppressive  and 
illegal  by  a  court  of  equity :  and  the  bond  and 
mortgage,  as  having  been  oppressively  and  illegally 
obtained,  will  be  directed  to  stand  as  security  for 
the  amount  only  which  is  due  on  the  execution 
with  interest  and  costs;  and  on  payment  of  that 
amount,  to  be  delivered  up  and  canceled. 

But  where,  in  such  case,  the  creditor  has  other 
demands  against  the  debtor,  though  they  could  be 
enforced  in  a  court  of  equity  only,  the  bond  and 
mortgage  shall  also  stand  as  security  for  them. 

And  if  it  appear,  moreover,  that  the  bond  anc 
mortgage  were  executed  upon  full  and  adequate 
consideration,  and  are  on  the  whole  reasonable,  the 
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court  will  not  interfere;  especially  where  the 
debtor  has  delayed  all  objection  to  the  security  so 
ong  that  the  creditor  cannot  be  reinstated  in  his 
original  rights. 

A  party  asking  equity  must  do  equity. 

A  sheriff  is  not  bound  to  obey  the  instructions  of 
a  party,  in  executing  &fl.  fa.,  if  he  sees  it  will  pro- 
duce a  great  sacrifice  of  property ; 

But  should  rather  postpone  the  sale,  especially 
where  the  plaintiff  cannot  sustain  any  injury  by 
the  delay. 

He  should  take  all  necessary  and  lawful  measures 
to  secure  the  sum  he  is  directed  to  levy  ; 

But  as  to  the  time,  place  and  manner  of  sale,  he 
is  vested  with  a  sound  discretion. 

A  legal  act  will  always  be  presumed  to  have  been 
done  for  a  legal  purpose,  unless  the  contrary  is 
made  to  appear  by  positive  proof,  or  the  strongest 
circumstantial  evidence.  Per  Sutherland,  J. 

But  when  it  does  appear  to  ha've  been  done  for  an 
illegal  purpose,  a  court  of  equity  will  restrict  its 
operation  to  the  object  which  might  legally  have 
been  accomplished  by  it.  Per  Sutherland,  J. 

Execution— The  eases  which  require  regularity, 
and  fairness  in  a  sale  under,  cited  by  respondent's 
counsel. 

Set-off— Authorities,  limiting  the  right  of  to  cases 
of  mutual  debts,  and  excluding  the  right  to  set-off 
torts  and  damages  upon  a  special  agreement,  cited 
by  counsel  for  the  respondent,  with  those  which 
show  the  rule  to  be  the  same  in  equity  as  at  law. 

To  constitute  a  'right  of  set-off  in  equity,  there 
must  be  mutual  debts  between  the  same  parties,  in 
their  own  right,  of  the  same  kind  or  quality,  and  be 
clearly  ascertained  or  liquidated.  Per  Woodworth, 
J . 

A  court  of  equity  follows  the  same  rule  as  a  court 
of  law,  in  respect  to  set-off.  Per  Woodworth,  J". 

Every  material  allegation  should  be  put  in  issue 
by  the  pleadings.  Per  Woodworth,  J. 

Consideration— The  voluntary  restoration  of  that 
which  the  law  will  compel  a  man  to  restore,  not  a 
sufficient  consideration  for  a  contract.  Per  Suther- 
land, J. 

*Consideration— Agreement  of  a  son  that  L*l*l 
the  father  shall  deduct  a  certain  part  from  his  por- 
tion, is  no  sufficient  consideration.  Per  Suther- 
land, J. 

Duty  of  Officers  in  Executing  Process— The  law 
will  make  a  most  liberal  intendment  in  favor  of  its 
ministerial  officers,  but  will  not  permit  them  to  re- 
sort to  the  ultima  ratio,  when  the  legitimate  ob- 
jects, which  it  is  their  duty  to  effect,  can  be  ac- 
complished by  milder  means.  Per  Sutherland,  J. 

Sheriff  should  obey  a  fl.  fa.  in  having  money  at 
return  day— should  not  show  favor  nor  give  un- 
reasonable delay,  nor  be  guilty  of  oppression,  nor 
use  more  severity  than  is  necessary.  Per  Savage, 
Ch.  J. 

Chancery  may  relieve  against  deeds,  or  judg- 
ments obtained  by  fraud  or  impositions  ;  or  where,  if 
regularly  obtained,  there  are  circumstances  of  ex- 
traordinary hardship,  or  great  inadequacy  of  con- 
sideration; but  the  party  asking  equity  must  do 
equity ;  and  he  must  not,  on  his  part,  have  been 
guilty  of  fraud  and  chicanery.  The  hardship 
should  not  be  the  consequence  of  his  own  miscon- 
duct ;  nor  should  he  delay  coming  for  relief,  till  the 
situations  of  the  parties  is  so  far  changed  that  they 
cannot  be  reinstated  in  their  original  rights.  Per 
Savage,  Ch.  J. 

Citations-1  Atk..  409,  451 ;  2  Atk.,  228,  330 ;  1  Mad., 
215,  243 ;  3  Bro.  P.  C.,  560 ;  6  Bro.  P.  C.,  614  ;  1  Dick.. 
411 ;  6  Johns.,  564 :  19  Johns.,  505  ;  15  Johns.,  349 ; 
Montagu,  17 ;  3  Johns.  Ch.,  a59 ;  Arab.,  407 :  3  Cai., 
84 ;  2  Johns.,  150, 155 ;  3  Ves.,  Jr.,  170, 179-183 ;  5  Geo. 
II.,  ch.  7 :  5  Johns.,  125,  345 ;  1  Phil.  Ev..  63 ;  7  Ves., 
287  ;  14  Ves.,  251 ;  1  Ves.  &  B.,  548,  551 :  1  Johns.,  556, 
577 ;  1  Johns.  Ch.,  406,  550 ;  Bac.  Abr.,  Sheriff,  N ; 
Dalt.  Sheriff,  109,  110 ;  1  Wash.,  199 ;  2  Vern.,  602 ; 
Bac.  Abr.  Duress;  2  Vern.,  497;  Cas.  t.  Talb.,  Ill ;  3 
Br.  Ch.,  560;  6  Br.  P.  C.,  614;  9  Mod.,  412;  1  Cas. 
Ch.,  97. 

A  PPEAL  from  the  Court  of  Chancery.  The 
1-L  respondent  filed  his  bill  in  the  court  be- 
low against  the  appellants.  One  object  of  the 
bill  was  to  set  aside  a  bond  and  mortgage,  for 
$2,500,  executed  by  the  respondent  to  M'Don- 
ald,  one  of  the  appellants,  upon  the  ground 
that  these  securities  had  been  executed  to 
avoid  a  forced,  oppressive  and  illegal  sale  of 
the  respondent's  property,  which,  as  he  alleged 
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in  his  bill,  had  been  conducted  by  M'Donald, 
in  concert  with  the  other  appellants,  under  a 
_fi.  fa.  issued  against  the  respondent. 

The  bill  stated,  and  the  answer  admitted, 
that  in  Angust  Term,  1819,  the  appellants, 
M'Donald  &  Livingston,  obtained  a  judgment 
in  the  Supreme  Court  against  the  respondents 
for  $480.83,  upon  which  a  fi.  fa.  issued  in  Nov. 
of  the  same  year,  under  which  the  appellant, 
Griffith,  a  deputy-sheriff,  by  the  direction  of 
M'Donald,  was  proceeding  in  a  sale  of  the  re- 
spondent's property  at  a  great  sacrifice,  to 
avoid  which,  the  securities  in  question  were 
•executed.  The  appellant,  M'Donald,  set  up  in 
his  answer  the  following,  among  other  matters 
of  defease : 

That  in  May,  1818,  he  recovered  a  judgment 
of  $1,645.33,  against  John  Neilson,  Jr.,  a  son 
of  the  respondent,  upon  a  promissory  note 
made  by  him  March  14,  1816,  for  $1,393.82, 
payable  to  one  Jacob  Boyce,  or  order,  and  in- 
142*  |  dorsed  *by  him  for  the  accommodation 
of  J.  Neilson,  Jr.,  and  received  by  M'Donald 
in  part  pay  for  a  debt  due  from  J.  Neilson, 
Jr. ,  for  goods  before  that  time  sold  by  M'Don- 
ald to  him  ;  that  M'Donald  sued  out  a  fi.  fa. 
under  which  he  and  the  appellant,  Livingston, 
levied  upon  the  goods  and  chattels  of  John 
Neilson,  Jr.,  to  the  value  of  about  $800  or 
$1,000,  which  the  respondent  claimed  as  his 
•own,  and  caused  to  be  replevied  ;  that  the  re- 
plevin suit  was  tried  in  May,  1819.  On  the 
trial  the  respondent  claimed  the  goods  by  a 
purchase  from  D.  Newland,  who,  it  appeared, 
bid  them  off  at  a  sheriff's  sale  on  an  execution 
in  favor  of  Rockwell  &  Stebbins,  against  J. 
Neilson,  Jr.  That  this  sheriff's  sale  was  Jan. 
"21,  1817  ;  that  the  sales  to  Newland  were  of 
the  same  articles  in  question  in  the  replevin 
suit.  The  bids  amounted  fco  $353.33,  which 
the  respondent  paid  to  Newland,  who  relin- 
quished his  bids  to  the  respondent.  The  re- 
sepondent  also  paid  the  balance  of  the  execu- 
tion due  to  R.  &  S.  of  $112.38;  that  most  of  the 
articles  sold  were  suffered  to  remain  in  John 
Neilson,  Jr.'s,  possession. 

That  the  appellants,  M'Donald  &  Livingston, 
in  their  defense  of  the  replevin  suit,  proved 
the  judgment,  execution  and  levy,  in  favor  of 
M'Donald  as  before  stated  ;  and  that  J.  Neil- 
;son,  Jr.,  had  continued  to  use  most  part  of  the 
property  sold  at  the  sheriff's  sale  and  purchased 
by  Newland  and  sold  by  him  to  the  respond- 
ent ;  that  a  bureau  and  trunk  containing  a  con- 
siderable quantity  of  dry  goods  were  sold  with- 
out the  contents  being  exposed  at  the  time  of 
sale  ;  and  when  the  replevy  was  made  the  re- 
spondent appeared  ignorant  of  their  contents. 

That  the  appellants,  M'D.  &  L. ,  farther 
proved  that  J.  Neilson,  Jr.,  in  1816,  had  sent 
a  raft  to  N.  Y.  worth  $1,000  or  $1,200,  which 
he  had  contracted  in  writing  to  deliver  to  M'D. 
.at  N.  Y.,  in  part  payment  of  the  debt  due  to 
him ;  that  the  raft  had  been  withheld  from 
him  by  the  respondent,  who  had  received  the 
avails  thereof  ;  that  an  action  of  trover 
had  been  brought  by  M'D.  against  one  8. 
Hewitt,  under  whose  care  the  raft  had  been 
sent  to  N.  Y.,  which  was  tried  at  the  Albany 
143*]  Circuit,  in  Oct.,  1817;  *that  J.  Neil- 
son,  Jr.,  was  a  witness  for  Hewitt  upon  that 
trial;  and  swore  that  his  father,  the  respond- 
ent, had  received  the  avails  of  the  raft  and  was 
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to  pay  therewith  certain  debt  due  from  J.  Neil- 
son,  Jr.,  among  which  was  the  debt  due  to  R. 
&  S.  on  their  judgment;  that  it  was  also  proved 
that  the  value  of  all  the  goods  seized  by  the  ap- 
pellant and  Livingston  as  deputy,  was  about 
$601,  being  less  than  the  full  value,  which 
M'D.  was  unable  to  prove  ;  that  the  value  of 
that  part  of  the  goods  seized  not  named  in  the 
pleadings  in  the  replevin  suit,  was  $235.69, 
leaving  as  the  value  of  the  goods  and  chattels 
not  named  in  the  pleadings  $365.31,  for  which 
together  with  the  interest,  making  the  whole 
$394.56,  as  damages,  the  jury  rendered  a  ver- 
dict in  favor  of  the  appellants,  M'D.  and  L., 
against  the  respondents  ;  that  final  judgment 
was  rendered  in  Aug.  1819,  for  $480.83  dam- 
ages and  costs  ;  that  Nov.  10,  1819,  M'D.  de- 
livered &fi.fa.  upon  this  judgment  to  Living- 
ston, who,  Nov.  13,  seized  the  personal  prop- 
erty of  the  respondent  and  advertised  the  same 
for  sale  Nov.  22 ;  that  the  proceedings  upon 
this  sale  resulted  in  the  bond  and  mortgage, 
which  the  respondent  sought  by  his  bill  to  set 
aside. 

M'D.  further  answered,  that  as  a  considera- 
tion of  this  bond  and  mortgage,  not  only  the  bids 
made  at  the  sale  were  relinquished,  but  that  he 
assigned  to  the  respondent  the  judgment 
against  his  son,  J.  Neilson,  Jr.,  and  transferred 
to  the  respondent  the  note  indorsed  by 
Boyce,  on  which  the  judgment  against  J.  Neil- 
son,  Jr.,  had  been  obtained,  and  another  note 
against  J.  Neilson,  Jr.,  also  indorsed  by 
Boyce  for  $800,  and  discharged  the  judgment 
in  the  replevin  suit.  He  admitted,  however, 
that  Boyce  was  insolvent.  He  stated  that  his 
debt  against  J.  Neilson,  Jr. ,  was  due  for  goods 
sold  to  him  by  M'D.  in  the  fall  of  1815,  to  the 
amount  of  about  $2,100. 

The  answer  admitted  the  rigorous  proceed- 
ings at  the  sale  by  M'D.  and  the  deputy  (as 
they  are  hereinafter  stated  in  the  opinions  of 
the  judges),and  averred  that  these  proceedings 
were  with  a  view  of  making  advantageous  pur- 
chases, in  the  hope  of  thereby  saving  a  portion 
of  the  large  *amount  justly  due  M'D.  [*144 
from  J.  Neilson,  Jr.,  M'D.  then  and  still  be- 
lieving that  the  respondent  had  fraudulently 
combined  with  his  son,  J.  Neilson,  Jr.,  to  pre- 
vent him  from  collecting  the  same  ;  and  that 
the  respondent  had,  in  the  prosecution  of  such 
fraudulent  combination  subjected  him  to  great 
trouble  and  expense  in  law  suits ;  and  conceiv- 
ing that  the  respondent  was  morally  bound  to 
refund  to  M'D.  the  avails  of  the  raft  and  other 
property  which  he  (the  respondent)  had  fraud- 
ulently got  into  his  possession,  as  before  set 
forth,  and  which  M'D.  would,  otherwise,  have 
obtained  in  part  payment  of  his  demand. 

A  replication  was  put  in,  and  proofs  taken 
in  the  court  below.  The  evidence  which  re- 
lates to  that,  part  of  the  answer  above  set  forth 
is  stated  hereafter  in  the  opinion  of  the  Chief 
Justice. 

The  other  facts  material  to  the  points  raised 
by  the  counsel,  and  determined  by  the  court, 
will  be  found  in  the  report  of  this  case  as  de- 
cided in  the  court  below  (6  Johns.  Ch.,  201) ; 
and  a  summary  of  the  same  facts  is  also  given 
by  the  judges  who  delivered  opinions  here. 

For  the  decree,  vide  6  Johns.  Ch.,  212,  213. 

Mr.  B.  F.  Butler,  for  the  appellants,  con- 
tended that  the  decree  was  erroneous,  and 
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ought  to  be  reversed,  for  the  following,  among 
other  reasons  : 

1 .  The  sale  of  the  respondent's  personal  prop- 
erty, made  by  virtue  of  the  execution  in  favor 
of    the    appellants,    William    M'Donald    and 
Franklin  Livingston,  was  legally  conducted  ; 
there  is  no  evidence  of  any  fraudulent  combi- 
nation on  the  part  of  the  defendants,  nor  did 
the  sheriff  violate  his  duty. 

2.  If  the  sheriff's  sale  was  improperly  con- 
ducted, and  the  bond,  mortgage  and  note  ex- 
torted by  means  thereof,  the  respondent  should 
have  applied  to  the   Supreme  Court,  out  of 
which  the  execution  issued,  for  relief. 

3.  Even  admitting  the  sheriff's  sale  to  have 
been    improperly  conducted,    the   bond   and 
mortgage  executed   by  the  respondent  to  the 
appellant,   William   M'Donald,   and  the  note 
made  by  him  to  the  appellant,  Seth  Eddy, were 
not  thereby  invalidated. 

145*]  *4.  The  bond  and  mortgage  to  Will- 
iam M'Donald  and  the  note  to  Seth  Eddy,  were 
executed  by  the  respondent  voluntarily,  with 
full  knowledge  of  his  rights,  and  upon  good 
consideration,  and  there  is  no  ground  upon 
which  the  Court  of  Chancery  could  properly 
interfere  with  regard  to  either  of  those  secu- 
rities, and  especially  with  the  note  to  Eddy. 

5.  The  respondent  having  fraudulently  com- 
bined and  concluded  with  his  son  John  Neil- 
son,  Jr.,  for  the  purpose  of  defeating  the  col- 
lection of  the  just  demands  of  the  appellant, 
William  M'Donald,  was  not  entitled,  in  this 
case,  to  the  interposition  of  the  extraordinary 
powers  of  the  Court  of  Chancery. 

6.  By  his  silence  and  delay,  the  respondent 
affirmed  the  settlement  made  with  the  appel- 
lants, William  M'Donald  and  Seth  Eddy,  and 
cannot    now   be    permitted    to    impeach  the 
same 

7.  If  the  respondent  was  entitled  to  be  re- 
lieved from  the  bond  and  mortgage,  he  ought 
not  only  to  have  been  required  to  pay   the 
amount  of  damages,  costs  and  sheriff's  fees, 
upon  the  judgment  against  him,  but  he  should 
have  been  decreed  to  deliver  up  and  cancel  the 
release  of  all  demands  executed  by  the  appel- 
lant, William  M'Donald,  and  to  account,  be- 
fore a  master,  for  all  the  property  of  John 
Neilson,  Jr.,  to  which  the  appellant,  William 
M'Donald,  was  equitably  entitled,  and  which 
came  to  the  respondent's  hands  with  notice  of 
such  equitable  interest. 

8.  The  bill  should  have  been  dismissed,  with 
costs,  as  to  all  the  defendants. 

As  to  the  admissibility  of  Griffth  &  Liv- 
ingston, as  witnesses,  in  addition  to  the  cases 
cited  by  the  Chancellor  (6  Johns.  Ch.,  204,  5), 
I  refer  to  Fenton  v.  Hughes,  7  Ves. ,  287  ;  Dum- 
mer  v.  Corporation  of  Chippenham,  14  Id.,  251, 
and  Whitworth  v.  Davis,  1  Ves.  &  Bea.,  550. 
There  is  some  inconsistency  in  saying  with  the 
Chancellor  that  they  are  competent,  but  their 
credibility  is  shaken  because  they  are  defend- 
ants. The  liability  is  contingent.  The  reason 
given  by  the  Chancellor,  against  their  credi- 
bility, presupposes  that  any  disinterested  per- 
146*]  son  may  *be  made  a  party,  so  as,  at 
least,  to  affect  his  credibility.  It  is  time  that 
this  question  should  be  settled.  As  a  defend- 
ant without  interest  may  demur  if  he  answer 
and  go  to  a  hearing,  he  should  be  considered 
equally  indifferent. 
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1.  The  Chancellor  considers  the  sale  illegal, 
because  it  was  oppressive  and  conducted  by 
concert  ;  and  it  is  complained  of  as  oppressive, 
because  there  was  a  refusal  to  postpone.  The 
Chancellor  cites  no  authority  to  show  that  it 
was  the  sheriff's  duty  to  do  this,  nor  does  he 
attempt  to  enforce  the  obligation  of  M'Douald 
or  the  sheriff  to  exercise  their  discretion  in 
favor  of  an  adjournment,  except  from  the  fact, 
of  security  having  been  offered.  We  do  not 
deny  that  an  adjournment  of  the  sale  would 
have  been  humane  and  liberal  :  but  the  ques- 
tion is  one  of  strict  legal  right.  It  was  proper 
for  the  sheriff  to  obey  the  direction  of  the 
party.  Was  he  or  the  deputy  bound  to  ad- 
journ, or  should  the  latter  have  viola/ted  his 
instructions  ?  The  usual  practice  is  for  officers 
to  pursue  the  course  marked  out  by  the  party 
for  whom  the  execution  is  conducted.  This 
course  is  generally  the  safest,  because  it  is  at 
the  peril  of  the  party,  and  as  observed  by  the 
Chancellor,  he  is  liable  for  the  abuse.  No 
doubt  the  deputy  pursued  the  ordinary  course. 
How  are  you  to  regulate  the  obligation  to  post- 
pone sales  of  property  ?  It  must,  of  necessity, 
depend  upon  circumstances,  and  is  not  reduce- 
able  to  any  general  rule.  For  the  sake  of  cer- 
tainty, no  rule  should  be  established  on  the 
subject. 

But  the  Chancellor  objects  to  the  demand  of 
specie — that  it  was  sudden,  and  not  heard  of 
till  the  commencement  of  the  sale.  Was  this 
unlawful  V  The  Chancellor  seems  to  suppose 
so  ;  and  yet  no  argument  is  necessary  to  show 
that  specie  may  always  be  exacted  at  a  sheriff's 
sale ;  and  on  being  required,  the  deputy  was. 
bound  to  exact  it.  True  it  was  rigorous.  It 
produced  the  effect  (and  was  calculated  to 
produce  it)  of  lessening  the  bids.  The  motive 
might  have  been  to  produce  this  very  result ; 
but  if  the  act  was  sanctioned  by  law,  the  mo- 
tive will  not  render  it  illegal.  In  Bray  v. 
1  Madd.  Ch.,  old  ed.,30;  MSS.  in 


Am.  ed.,  1817,  p.  29,  a  tender  of  bank  notes, 
for  rent,  was  made,  but  *declined  [*147 
through  pique,  and  a  distress  made  ;  and 
though  coin  was  scarce,  relief  by  injunction 
was  denied. 

It  must  be  conceded  that  the  act  was  legal, 
per  se ;  yet,  no  doubt,  our  motives  will  be 
assailed,  in  defiance  of  the  language  of  author- 
ity. Under  the  circumstances,  we  insist  that 
M'Donald  was  fully  justified  in  his  course,  not 
only  in  point  of  law,  but  morality.  It  com- 
pelled the  respondent  to  disgorge  his  ill  gotten 
gain  by  practices  against  M'Donald's  rights. 
He  openly  avows  his  motives  in  the  answer. 
He  appears  not  in  the  character  of  an  oppres- 
sor, usurer  or  colluder  ;  but,  actuated  by  a 
sense  of  the  wrongs  he  had  received,  he  comes 
in  vindication  of  a  legal  course  taken  to  in- 
demnify himself  against  the  injury  done  him 
by  the  respondent.  No  man  in  the  community 
would  have  done  less. 

Reliance  is  placed,  by  the  Chancellor,  on  the 
sacrifice  of  property ;  but  mere  inadequacy  of 
price  is  not  sufficient  ground  for  setting  aside 
a  sale.  This  is  the  rule  even  in  regard  to  vol- 
untary sales,  and  it  is  more  emphatically  so  in 
relation  to  forced  ones.  The  sacrifice  was  not 
greater,  in  this  case,  than  is  usual  in  sales  upon 
execution,  where  the  most  ample  time  is  al- 
lowed. A  sheriff  is  not  authorized  to  take 
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security.     If  he  does  so,  it  is  at  the  peril  of 
answering  for  the  goods. 

2.  The  defendants  deny  all  combination — 
all  concert  and  understanding.  As  to  this,  we 
have  the  separate  denial  of  four  defendants. 
The  proof  should  be  most  overwhelming  to  do 
away  an  answer  thus  fortified.  If  there  was 
combination,  the  defendants  cannot  escape  the 
imputation  of  perjury.  The  Chancellor  relies 
upon  M'Donald's  admission,  that  he  required 
payment  in  specie  with  a  view  of  making  ad- 
vantageous purchases,  in  the  hope  of  thus  sav- 
ing a  portion  of  the  amount  due  from  John 
Neilson,  Jr.,  the  son  of  the  respondent.  But 
the  answer  of  one  defendant  is  not  evidence 
against  another  ;  and  if  it  were,  the  admission 
cannot  be  brought  to  bear  upon  the  question 
of  combination.  It  relates  merely  to  M'Don- 
ald's own  private  motives. 

It  is  alleged  that  the  combination  was  to 
prevent  competition  ;  but  M'Donald  denies  all 
148*]  fraud.  He  fully  explains  *the  reason 
of  his  conduct.  We  cheerfully  admit  that  he, 
and  he  alone,  is  responsible  for  everything 
done  at  the  sale.  But  it  must  rest  with  him 
only. 

As  to  the  other  defendants,  the  only  evi- 
dence of  combination  is  that  they  surrendered 
the  property  purchased  ;  but  Eddy  refused  to 
do  this,  for  his  own  reasons,  until  the  respond 
ent  had  secured  him  for  the  debt  due  from  his 
son.  Eddy  denies  all  combination  ;  yet,  says 
the  Chancellor,  "he  was  there  with  gold  in  his 
pocket  ;"  and  a  circumstance,  not  inconsistent 
with  the  most  perfect  innocence,  is  made  to 
overturn  the  solemn  denial  contained  in  his 
answer. 

The  hardship  of  the  case  is  not  an  objection 
at  law,  or  in  equity.  If  you  allow  this  con- 
sideration to  prevail,  what  limits  can  you  pre- 
scribe to  the  rule,  which  shall  save  it  from  the 
most  pernicious  consequences  ?  It  must  be 
applied  by  the  arbitrary  views  of  men,  and 
rest  upon  the  mere  discretion  of  different 
Chancellors ;  and  no  one  can  advise  whether 
the  rights  of  the  party  are  secured  by  law. 

If  the  sale  was  legal,  there  is  no  doubt  that 
the  bond  and  mortgage  and  the  note  to  Eddy 
were  valid.  The  purchasers,  as  the  consider- 
ation for  these  instruments,  relinquished  a 
valid  title  to  property  worth  $1,900.  To  this 
amount,  at  any  rate,  the  instruments  are  good. 

But  suppose  the  sale  voidable,  yet  we  insist 
the  mortgage  should  be  sustained.  We  have 
to  regret  that  our  points  upon  this  head  were 
dismissed  by  the  Chancellor,  with  a  passing 
remark,  and  evidently  without  undergoing 
anything  like  a  serious  examination.  Equity 
will  not  interfere  and  set  aside  a  specialty,  an 
instrument  of  a  very  solemn  nature  in  the  eye 
of  the  law,  upon  light  or  doubtful  causes. 
This  is  a  well  settled  rule,  from  which  a  Court 
of  Chancery  should  never  depart.  It  is  not 
likely  that  the  mortgage  would  ever  have  been 
thought  of  by  M'Donald,  had  not  the  respond- 
ent proposed  it  to  him.  He  did  not  seek  this 
arrangement,  probably  supposing  that  the 
money  would  be  paid  on  his  arrival  at  the 
place  of  sale.  His  sole  object,  on  finding  the 
respondent  unprepared,  was  to  make  advanta- 
geous purchases.  Eddy  had  the  same  object 
in  view,  in  reference  to  his  own  interests;  and 
whatever  may  be  the  complexion  of  this  affair 
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*in  relation  to  M'Donald  &  Griffeth,  it  [*149 
is  perfectly  unexceptionable,  so  far  as  Eddy  is 
concerned.  If  there  was  any  haste  and  coer- 
cion, it  was  not  on  the  part  of  the  appellants, 
but  is  imputable  solely  to  the  respondent's  own 
friends  and  advisers.  The  rights  of  the  appel 
lants  grew  out  of  the  law,  which  the  respond- 
ent was  bound  to  know.  He  acted  with  his 
eyes  legally  open  ;  and  no  doubt  he  perfectly 
understood  his  rights,  for  his  counsel,  Richard 
M.  Livingston,  was  present,  advising,  assisting 
and  witnessing  the  very  paper  which  the  re- 
spondent is  now  attempting  to  impeach.  Can 
such  a  paper  be  set  aside,  without  the  clearest 
proof  that  Livingston  acted  fraudulently  and 
collusively  ?  Securities  executed  even  by  a 
prisoner,  in  close  confinement,  are  holden 
valid,  when  done  upon  the  deliberate  advice  of 
counsel. 

The  mortgage  was  executed  upon  a  full  and 
valuable  consideration.  This  consideration 
consisted  of  five  different  subjects.  1.  The 
relinquishment  of  property  purchased  at  the 
sale.  2.  A  release  of  the  balance  due  upon 
the  replevin  judgment.  3.  The  assignment 
of  the  debt  due  from  the  son  of  the  respond- 
ent, upon  the  judgment  of  $1,600,  and  the 
note  of  $800  indorsed  by  Boyce.  4.  A  release 
of  all  demands  against  the  son.  5.  And  a  re- 
lease of  all  demands  against  the  respondent. 

Here,  then,  the  transaction  was  not  only 
lawful  in  itself,  but  rested  upon  the  most 
ample  consideration.  This  clearly  distin- 
guishes the  case  from  those  cited  by  the 
Chancellor,  bottomed  upon  inadequacy  of  con- 
sideration. Had  the  mortgage  been  voluntary, 
no  question  could  have  arisen.  The  consid- 
eration of  releasing  and  quieting  controversies 
between  the  parties  would  have  been  enough, 
per  se,  to  have  sustained  the  proceeding. 

It  is  founded  not  only  upon  the  considera- 
tions we  have  mentioned,  but  another  is  added. 
We  find  it  resulting  in  a  family  arrangement, 
by  which  the  respondent  is  to  deduct  what  he 
pays  for  his  son  from  the  share  which  the  lat- 
ter expected  in  his  father's  estate.  The  simple 
discharge  of  the  debt  due  from  the  son  was  a 
sufficient  consideration  (Com.  Dig.,  Action  on 
the  Case  upon  Asaumpsit,  B,  3) ;  and  the  Court 
*of  Chancery  would  have  carried  the  [*15O 
arrangement  into  effect,  as  an  advancement  to 
the  son,  after  Neilsou's  death.  Thus  the  con- 
test is  with  John  Neilson,  Jr.,  the  real  debtor. 
We  stand  in  the  light  of  a  fair  creditor,  having 
obtained  a  legal  advantage ;  and,  in  such  a 
case,  though  the  equity  be  equal,  chancery 
will  not  strip  us  of  our  security,  nor  scrutinize 
closely  the  manner  in  which  it  was  obtained. 
But  the  equity  is  not  equal.  It  is  ajl  on  our 
side.  Our  claim  is  good,  as  a  matter  of  ab- 
stract justice ;  and,  even  if  the  advantage  has 
been  obtained  unfairly,  equity  will  not  de- 
prive us  of  it.  (Smatt  v.  Brackley,  2  Vern., 
602;  Sir  John  Fagg's  case,  1  Eq.  Cas.  Abr., 
354;  Stapleton  v.  Stapleton,  1  Atk.,  10;  Fallen 
v.  Ready,  2  Id. ,  591 ;  Stephens  v.  Bateman,  1 
Br.  Ch.,  25.)  It  is  true  the  case  which  we 
cite  from  Vernon  is  since  provided  for  by  a 
clause  in  the  English  Bankrupt  Law,  but  the 
principle  is  not  impaired,  and  with  the  case 
itself  it  is  retained  in  our  system.  Thus  the 
lips  of  this  respondent  and  his  son  should  be 
closed,  though  the  rigid  rules  of  law  might 
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not  have  put  the  matter  in  the  same  shape  as 
that  in  which  the  parties  have  placed  it. 

At  any  rate  the  respondent  should  account 
for  the  avails  of  the  raft  which  was  sold  by  an 
executory  assignment  from  the  son  to  M'Don- 
ald,  but  in  the  recovery  of  which  the  latter 
was  defeated  by  the  respondent  upon  the  tech- 
nical objection  that  it  had  not  been  delivered. 
He  pocketed  the  avails,  with  the  avowed  in- 
tent of  defeating  M'Donald  in  his  attempt  to 
recover  the  debt  of  his  son.  (M'Donald  v. 
Hewett,  15  Johns.,  348.)  A  judgment  against 
the  son  was  purchased  in  by  these  avails,  a 
sham  sale  upon  execution  follows,  still  farther 
to  defraud  us  of  our  debt,  and  the  replevin 
suit  is  the  consequence.  By  these  operations 
another  successful  fraud  was  practiced  upon 
us. 

He  who  comes  to  ask  equity  must  do  equity. 
He  must  come  with  clean  hands.  (Cadman  v. 
Horner,  18  Ves.,  Jr.,  11.)  In  2  Cas.  in  Ch., 
15,  it  is  said  "Iniquity  takes  away  equity," 
151*]  and  in  the  case  of  Wardour  *v.  Beres- 
ford,  1  Vern.,  452,  the  defendant  had  altered 
a  bundle  of  papers  relating  to  the  plaintiff's 
demand,  which  was  entirely  distinct  from  that 
of  the  defendant ;  and  for  this  fraud  the  court 
disallowed  the  whole  of  the  defendant's  de- 
mand to  £2,300,  though  it  was  fully  proved, 
and  though  he  swore  that  he  had  produced  all 
the  papers.  The  same  rule  prevails  at  law. 
(Vin.  Abr.,  Fraud,  A,  a;  \  Goodale  v.  Wiatt, 
Goldsb.,  179,  per  Popham,  J.)  So,  misrepre- 
sentation disqualifies  a  person  to  ask  for  re- 
lief. (Cadman  v.  Horner,  18  Ves.,  11.)  This 
is  the  uniform  language  of  the  books,  from 
the  earliest  history  of  the  Court  of  Chancery 
to  this  day.  We  ask  its  application  to  the 
present  case,  if  the  court  are  satisfied  that  here 
has  been  iniquity  on  the  part  of  Neilson. 

Again ;  where  both  parties  are  equally 
guilty,  the  case  of  the  defendant  is  to  be  pre- 
ferred. He  is  in  possession.  At  most,  we 
have  stretched  the  law  in  order  to  avoid  the 
effect  of  a  gross  imposition  upon  us.  Our 
offense  is  no  more  than  the  having  opposed 
force  to  the  devices  and  machinations  of  fraud. 
Force,  in  itself,  cannot  be  successfully  vindi- 
cated upon  any  ground  ;  but  where  it  has 
resulted  in  justice,  that  justice  which  is  ad- 
ministered by  a  court  of  equity  should  leave 
the  parties  where  it  finds  them — to  their  legal 
rights.  There  may  be  extreme  cases,  like  that 
of  Hercules  and  Cacus,  the  former  of  whom 
was  celebrated  by  the  Bard  of  Mantua,  for 
having  relieved  mankind  from  depredation 
and  robbery,  by  the  forcible  destruction  of 
the  latter. 

We  call  for  the  application  of  those  rules  of 
a  court  of  equity  with  .which  the  books 
abound,  giving  assurances  of  protection  to  the 
holder  of  legal  rights,  though  they  may  not 
have  been  obtained  with  perfect  fairness,  till 
the  antagonist  from  whom  they  have  been 
wrested  shall  do  equity  on  his  part.  There 
never  was  a  case  in  which  they  could  more 
properlv  be  applied.  We  call  upon  this  court 
to  pronounce  whether  these  maxims  are  to 
encumber  our  books,  as  a  dead  letter,  or  be 
applied  to  their  legitimate  purposes — whether 
they  are  merely 
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Again  ;  the  respondent  was  perfectly  silent, 
and  delayed  his  application  for  redress  till  his 
son  was  discharged  under  *the  Insolv-  [*152 
ent  Act,  thereby  producing  a  material  change 
in  our  rights.  The  objection  of  delay  is  suffi- 
cient. No  positive  act  of  dereliction  is  neces- 
sary to  defeat  the  claim.  We  can  never  be 
reinstated  in  our  rights,  in  consequence  of  the 
delay  and  insolvency;  and  the  Chancellor 
ought  not  to  have  interfered  to  set  aside  the 
mortgage,  without  being  able  to  place  the 
parties  where  they  stood  originally.  (1  Madd. 
Ch.,  215,  old  ed.)  The  1  Madd.  Ch.,  215,  lays 
down  this  rule,  and  illustrates  it  by  a  case 
arising  upon  marriage  articles. 

We  also  have  a  right  to  complain  that  the 
respondent  was  not  compelled  to  deliver  up 
the  release  of  all  demands  which  M'Donald 
executed.  We  were  not  only  bound,  by  the 
decree,  to  give  up  the  bond  and  mortgage,  but 
the  release  was  suffered  to  remain ;  and  we 
are  thus  deprived  of  all  our  original  rights. 
Should  we  pursue  the  respondent,  at  law  or  in 
equity,  the  release  may  be  set  up  as  a  defense. 
So  as  to  the  son.  He,  too,  was  discharged  by 
the  release.  Nor  do  I  see  how  the  latter  re- 
lease can  be  avoided  by  this  proceeding.  The 
son  is  not  a  party,  and  cannot  be  effected  by 
the  decree. 

Another  objection  is,  that  the  respondent 
was  not  required  to  account  for  the  property 
of  which  we  were  defrauded  by  his  manage- 
ment in  relation  to  the  raft  and  the  replevin 
suit.  We  had  a  claim  for  this,  which  was 
discharged  by  the  arrangement.  This  is  re- 
jected by  the  Chancellor,  upon  the  ground  that 
it  could  not  legally  be  set  off  ;  and  he  tells  us 
that,  "in  the  case  of  spoliation,  under  the 
Roman  law,  no  compensation  was  allowed  to 
be  opposed  against  a  demand  for  restitution, 
according  to  the  maxim  of  the  civil,  and 
which  is  that  of  the  common  law,  Spoliatus 
ante  omnia  restituendus  (Pothier  Trait,  des  ob., 
sec.  589;  2  Inst.,  714)."  He  does  not  quote 
Pothier  with  the  proper  limitation.  That  au- 
thor applies  the  maxim  to  cases  of  criminal 
plunder,  and  Lord  Coke,  in  2  Inst. ,  applies  it 
in  the  same  way.  It  is  there  made  to  bear 
upon  a  case  of  robbery.  But  the  maxim  has 
no  force  in  a  court  of  equity.  There  he  who 
comes  for  equity  must  do  equity.  As  the 
Chancellor  applies  the  maxim,  he  has  violated 
it  himself  in  this  very  decree  ;  for  he  allows 
us  to  retain  our  mortgage  as  to  the  replevin 
judgment.  *The  only  difference  be-  [*153 
tween  us  is  in  the  extent  of  the  allowance. 
He  confines  it  to  the  judgment.  We  wish  it 
to  embrace  the  balance  of  goods  in  the  replevin 
suit,  together  with  the  avails  of  the  raft.  We 
go  upon  the  maxim  that  he  who  seeks  equity 
must  do  equity ;  a  rule  which  applies  even 
where  the  complainant  comes  into  a  Court  of 
Chancery  to  avoid  a  legal  advantage  fraudu- 
lently obtained.  (Payne  v.  Dudley,  1  Wash., 
196,  199.)  Take  the  cases  of  usury.  Though 
it  be  illegal  to  exact  a  mortgage  covenant,  or 
promise  for  its  payment,  yet  the  Chancellor 
never  suffers  the  party  to  avoid  the  security, 
on  a  bill  filed,  till  he  has  paid  what  is  justly 
due,  a  case  strongly  analogous  to  the  present. 
I  also  refer  the  court  to  Bates  v.  Graves,  2 
Ves.,  Jr.,  294-5,  and  Ld.  Cranstown  v.  John- 
ston, 5  Ves.,  Jr.,  277.  The  latter  is  a  very 
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strong  case  of  surprise  and  severity,  in  a  legal 
proceeding,  by  which  a  large  estate  of  the 
complainant  was  devested,  being  sold  to  sat- 
isfy a  debt  of  small  comparative  value ;  yet 
the  sale  was  considered  a  security,  and  ex- 
tended to  protect  whatever  was  justly  due  to 
the  defendant.  (3  Ves.,  Jr.,  170,  S.  C.) 

Mesxrs.  Van  Vechten  and  Henry,  contra,  con- 
tended that  the  decree  should  be  affirmed: 

1.  Because  the  mortgage  and  bond  to  the 
appellant,  William  M'Donald,  and  the   prom- 
issory note  to  the  appellant,  Seth  Eddy,  set 
forth  in  the  pleadings,  were  extorted  from  the 
respondent,  by  a  fraudulent,  oppressive  and 
illegal   sale  of  his  personal  property,   under 
color  of  legal  process. 

2.  Because  the  appellants  colluded  and  com- 
bined together,  in  a  fraudulent  manner,  at  the 
salo,  to  effect  such  extortion. 

3.  Because  the  whole  of  the  appellant's  pro- 
ceedings at  the  sale  manifest  a  fraudulent  and 
collusive  determination  to  coerce  the  respond- 
ent, by  a  wanton  sacrifice  of  all  his  personal 
property,   to    give    the  mortgage,  bond  and 
promissory  note,  in  order  to  avert  such  sacri- 
fice. 

4  That  Franklin  Livingston  and  William 
Griffeth  are  incompetent  witnesses,  and  that 
their  depositions  should  have  been  suppressed. 
154*]  *The  statement  of  the  appellant's 
case,  by  their  own  counsel,  shows  a  most  un- 
warrantable use  of  a  legal  execution,  to  enforce 
a  claim  foreign  to  the  object  of  it.  By  an 
undue  influence  over  the  officer,  M'Donald 
buys  about  $2,000  worth  of  property  for 
about  $300,  under  pretense  of  securing  a  debt 
with  which  the  respondent  had  nothing  to  do. 
Is  it  honest  to  use  an  execution  for  such  a  pur- 
pose? We  are  proud  to  be  strangers  to  such 
honesty.  If  the  appellants  have  gone  beyond 
the  law,  where  is  the  propriety  of  quieting 
them  in  the  possession  of  what  they  have  thus 
acquired?  This  should  have  been  thought  of 
when  "clean  hands"  are  talked  about.  No 
doubt  the  motive  was,  as  is  virtually  admitted, 
the  want  of  any  other  remedy.  Neilson's  sin 
was,  that  he  was  a  wealthy  farmer,  his  insolv- 
ent son  owing  M'Donald,  who  could  not  re- 
cover his  debt  except  from  the  father. 

The  respondent  was  absent ;  the  deputy 
could  have  felt  no  alarm,  and  yet  he  advertises 
immediately.  Why  was  this  done?  He  was 
not  pressed  by  the  return  of  the  execution,  for 
the  return  day  was  not  till  the  next  Jan.  Term. 
But  it  is  said  he  had  a  right  to  do  so.  We 
complain  that  he  did  not  act  with  a  view  to  do 
right,  but  wrong,  in  favoring  M'Donald's 
illegal  views.  It  is  admitted  that  a  contrary 
course  would  have  been  liberal  and  humane. 
If  so,  it  was  his  duty  to  follow  it.  He  does 
not  pretend  to  have  apprehended  any  danger; 
he  asks  no  receipt,  leaves  the  property  upon 
the  respondent's  premises,  who,  as  appears  on 
all  hands,  was  a  wealthy  farmer,  with  a  large 
real  estate,  upon  which  the  judgment  was  a 
lien.  Yet  the  personal  property  is  seized,  ad- 
vertised and  set  up  for  sale  in  the  course  of 
nine  days. 

We  are  told  that  the  deputy  did  his  duty  in 
pursuing  M'Donald's  directions.  This  we  deny. 
He  was  the  officer  of  the  court.  All  his  ex- 
ecution required  was  that  he  should  have  the 
money  forthcoming  at  the  return.  But  he 
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does  not  put  his  conduct  on  the  ground  of 
duty.  He  explained  his  object  to  Hunter,  the 
witness.  (His  evidence  is  stated,  6  Johns.  Ch., 
207.)  It  was  to  prosecute  the  sale  with  rapidity, 
and  complete  it  before  the  respondent's  re- 
turn. His  explanation  (vide  Id. ,  207-8)  of  the 
conversation  with  Hunter  *is  not  sat-  [*155 
isfactory,  and  does  not  take  from  the  force  of 
his  evidence.  Indeed  there  is  no  doubt  of  his 
purpose.  Yet  his  conduct  is  called  legal. 
Was  it  his  duty  to  more  than  collect  the 
money?  If  not,  when  he  did  more,  he  was 
acting  illegally.  It  was  a  prostitution  of  his 
office,  and  he  became  an  oppressor.  He  resisted 
all  delay  even  for  a  few  hours,  within  which 
the  respondent  might  have  procured  the 
money.  Was  this  good  faith?  The  property 
was  set  up  at  the  hour  of  sale,  and  then  comes 
the  demand  of  specie.  Did  M'Donald  want 
this?  No.  He  wanted  specie  in  property,  to 
sell  and  reimburse  himself  for  the  losses  he 
had  sustained  by  the  son  of  the  respondent. 
His  avowed  purpose  was  to  put  the  money  out 
of  the  respondent's  power,  with  a  view  to  this 
object.  With  these  motives,  he  issues  corres- 
ponding orders  to  the  deputy,  a  willing  officer, 
who  obeys  them.  Was  not  this  in  derogation 
of  every  rule  of  right?  The  courts  of  justice 
were  open  for  redress  against  the  respondent. 
Why  not  resort  to  them?  Because  there  was 
no  claim  which  could  be  be  enforced  there? 
Here  was  concert  between  M'Donald  and  the 
deputy,  at  least  for  the  same  object.  The  ex- 
cuse that  the  latter  was  accountable  for  delay 
is  merely  colorable.  The  circumstances  speak 
a  language  which  cannot  be  done  away  by  such 
a  pretense.  The  whole  transaction  carries 
management  and  concert  upon  its  face.  The 
demand  of  specie  was  most  rigidly  enforced, 
and  the  acceptance  of  the  bond  and  mortgage 
show  the  view  with  which  this  affair  was  con- 
ducted. 

Admitting  the  right  to  demand  specie,  was 
it  fair  to  do  this  under  the  circumstances,  and 
under  the  usual  advertisement?  The  party 
and  bidders  had  a  right  to  presume  it  would 
be,  as  usual,  for  current  bills.  Suppose  cur- 
rent bills  had  been  tendered,  would  not  refusal 
have  been  a  surprise,  against  which  relief 
should  be  granted?  Was  it  not  the  duty 
of  the  deputy  to  have  refused  proceeding, 
and  given  time  on  account  of  the  surprise? 
A  man  must  exercise  even  a  legal  right, 
so  as  not  to  produce  surprise.  Here  was 
a  virtual  suppression  of  truth.  The  inten- 
tion to  demand  specie  (a  thing  very  unusual) 
was  not  made  known  till  the  moment  of  sale, 
and  if  the  officer  was  ignorant  before,  he 
*knew  enough  after  the  great  sacrifice  [*156 
produced  by  this  demand  on  the  sale  to 
Walker  (6  Johns.  Ch. ,  208),  to  warn  him  of 
his  duty.  It  is  not  unusual  for  courts  of 
equity  to  relieve  against  fraud  and  surprise 
like  this.  Every  security  arising  from  such  a 
proceeding  is  void. 

But  it  is  said  here  is  no  evidence  of  fraudu- 
lent combination.  There  is  certainly  some- 
thing much  like  combination  between  M'Don- 
ald and  the  deputy.  The  former  commands, 
and  the  latter  executes.  M'Donald  declared 
that  "he  must  be  a  Turk  that  day  (Id.,  209);" 
and  he  fulfilled  the  office  of  a  Turk  in  com- 
mand. The  officer  was  the  Janissary  who  did 
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execution,  and  the  respondent  was  the  victim. 
F.  Livingston  had  no  interest  in  the  execution. 
He  was  a  party  pro  forma;  yet  he  bid  for 
M'Donald,  bought  iu  with  great  sacrifice,  and 
gave  up  his  purchases  on  the  settlement.  (Id,, 
210.)  He  knew  all  that  transpired.  In  what 
other  light,  then,  does  he  stand  than  as  a  co- 
adjutor? His  becoming  a  volunteer  in  the 
fraud  does  not  exempt  him,  but  aggravates  his 
guilt.  Every  case  of  fraud  must  be  drawn 
from  a  chain  of  facts  and  circumstances. 
You  can  rarely  obtain  a  direct  avowal;  but 
when  parties  act  in  concert  to  effect  a  fraudu- 
lent object,  the  law  imputes  combination. 

As  to  Eddy,  if  he  is  not  implicated,  this  does 
not  affect  the  bond  and  mortgage.  But  he 
went  to  the  auction  with  the  same  views  as 
M'Donald.  He  sets  forth  his  views  in  the 
answer.  It  was  to  make  advantageous  pur- 
chases (Id.,  206),  founded,  not  on  the  respond- 
ent's poverty,  but  on  specie.  How  should  he 
know  of  the  specie  demand  unless  he  had 
been  secretly  informed  of  it?  He  goes  pre- 
pared with  gold  in  his  pocket — he  does  not 
deny  that  he  understood  or  had  heard  it  hinted 
that  specie  would  be  required,  and  he  too 
joined  in  surrendering  the  purchases.  (Id., 
210.)  He  had  heard  and  knew  what  was  go- 
ing forward  and  participated  in  it. 

But  it  is  said,  that  notwithstanding  the  sur- 
prise, the  sacrifices  made  and  advantages 
gained,  and  though  the  sale  might  have  been 
unusual  and  oppressive  on  the  part  of  M'Don- 
ald, yet  that  his  admissions  and  avowals  in 
the  answer,  showing  his  own  object,  are  not 
evidence  against  nor  can  they  be  made  to 
reach  his  co-appellants.  This  is  conceded, 
157*]  *so  far  as  his  answer  alone  was  con- 
cerned, if  it  could  be  disconnected  with  what 
was  notorious  at  the  sale. 

The  demand  of  specie  effectually  prevented 
all  competition  at  the  sale,  and  it  is  well  set- 
tled, that  where  a  party  takes  measures  to  af- 
fect such  a  purpose,  this  renders  the  sale  void. 
The  law  is  jealous  of  sales  on  execution,  and 
exacts  the  utmost  fairness  and  integrity  from 
ihe  officers  and  parties  who  conduct  them. 
(Troup  v.  Wood,  4  Johns.  Ch.,  228,  254;  Jones 
v.  Caswell,  3  Johns.  Cas.,  29;  Hewsonv.  Dey- 
gert,  8  Johns.,  333;  Jackson  v.  Newton,  18 
Johns.,  362,  per  Cur.;  Tiernan  v.  Wilson,  6 
Johns.  Ch.,  414;  Wooddye  v.  Baity,  Noy.  59; 
Exs.  of  Stead  v.  Course,  4  Cr.,  403.) 

The  denials  do  not  meet  the  substance  of 
the  charge.  They  do  not  deny  that  the  object 
was  a  sacrifice  of  property  equivalent  to  the 
debt  of  the  son.  The  bond  and  mortgage  ac- 
complished this  object.  The  same  exertions 
and  course  of  things  existed  as  if  there  had 
been  an  express  agreement  and  co-operation. 
No  matter,  then,  that  here  are  are  four  denials, 
for  which  accumulative  strength  is  claimed  ; 
but  if  they  were  unequivocal,  such  an  effect 
is  not  due  to  them.  As  one  answer  is  not  evi- 
dence against  the  other,  so  it  is  not  evidence 
for  the  other.  Each  stands  by  itself.  The 
body  of  evidence  which  we  present,  contra- 
dicting one,  equally  contradicts  all.  Besides, 
being  parties  charged  with  fraud,  are  not  the 
appellants  subject  to  the  imputation  of  want- 
ing credibility,  like  a  witness  before  a  jury  in 
ordinary  cases  ?  All  the  prominent  facts  are 
admitted  as  having  taken  place  in  their  pres- 
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euce.  At  least,  they  are  not  denied,  nor  are 
hey  falsified  by  any 'of  the  evidence. 

If,  then,  the  sale  was  illegal,  it  indubitably 
follows  that  the  bond  and  mortgage  are  void. 
By  the  terror  and  tyranny  of  the  sale,  the 
Chancellor  means  its  unusual  nature  and  op- 
pressive effect,  leaving  the  respondent  without 
reasonable  time  to  avoid  it  according  to  his 
real  ability,  by  the  abuse  and  perversion  of 
legal  process.  The  sale  was  still  going  for- 
ward when  proposals  of  settlement  were  made; 
his  house  was  about  to  be  ransacked,  and  fur- 
ther sacrifices  made.  Shall  we  be  told  that 
this  terror  from  the  sacrifice  of  property  will 
not  avoid  a  contract  ?  That  this  is  not  the 
legal  definition  of  duress  ?  A  court  of  equity 
will  avoid  contracts  for  fraud  or  oppression  of 
any  kind. 

*  Was  there  an  adequate  considera-  [*158 
tion  ?  The  respondent  received  nothing  from 
Eddy.  He  relinquished  his  purchase,  it  is 
true,  but  this  was  nothing,  being  illegal  and 
void.  The  debt  of  the  son  cannot  be  taken 
into  the  account,  for  the  father  was  not  an- 
swerable. If  he  was,  why  resort  to  violence  ? 
Why  not  go  into  court  ?  But  as  to  M'Douald, 
it  is  said  he  gave  up  a  note  against  the  son, 
indorsed  by  Boyce,  with  a  judgment  against 
the  respondent.  This  judgment  is  protected 
by  the  Chancellor.  It  is  to  be  paid  ;  and  as  to 
the  note,  both  maker  and  iudorser  were  insolv- 
ent. If  they  had  not  been  so,  M'Donald 
would  have  been  under  no  necessity  of  taking 
this  course. 

It  is  said  the  mortgage,  &c.,  were  given  by 
advice  of  counsel  and  friends ;  but  why  was 
this  advice  given  ?  In  consequence  of  the  very 
oppression  and  fraud  complained  of.  Such  an 
act  is  not  voluntary.  Where  is  the  least  vo- 
lition in  the  case  ?  It  is  like  that  of  the  trav- 
eler under  the  hand  of  the  robber,  who  is  re- 
quired to  "give  or  receive  the  contents." 
Party,  counsel,  friends  and  family  are  all 
equally  alarmed.  Indeed,  anything  like  vo- 
lition is  hardly  pretended  in  the  answer.  Sup- 
pose the  respondent  had  defrauded  M'Donakl? 
This  is  not  to  shut  the  doors  of  justice  against 
him.  Even  a  murderer  must  b<;  tried  and  ex- 
ecuted according  to  law. 

What,  then,  is  the  law  ?  Not  of  Hercules 
and  the  robber,  but  of  civilized  society  ? 
Without  going  into  this  subject  particularly, 
it  is  sufficient  to  refer  to  the  cases  cited  by  the 
Chancellor  (6  Johns.  Ch.,  210-11  ;  he  cites 
Proof 'v.  Hines,  Cas.  Talb.,  Ill  ;  Gould  v.  Oke- 
de-n,  3  Br.  P.  C..  560  ;  Kendrick  v.  Hudson,  6 
Id.,  614  ;  Thornhitt  v.  Emm,  2  Atk.,  330,  and 
Nichollsv.  Nifholls,  1  Atk.,  409),  and  particu- 
larly to  those  from  Atkyns,  decided  by  Ld. 
Hardwicke,  whence  it  is  plain  that  a  contract 
should  be  set  aside  for  any  kind  of  fraud  or 
oppression.  In  the  case  last  cited  from  At- 
kyns, the  fraud  was  practiced  under  color  of 
legal  process  ;  yet.  though  legal  and  regular, 
the  Court  of  Chancery  considered  it  a  species 
of  duress. 

It  is  conceded  that  the  security  should  stand 
for  the  valid  claim  alone.  As  to  the  other 
claims  set  up,  the  maxim,  spoliatus  ante  oiim'ii 
restituendus,  cited  by  the  Chancellor  (Poth. 
Trait,  des  ob.  sec.  589;  2  Inst.,  714;  1  Mad.  Ch., 
214)  applies.  That  what  is  illegally,  violently 
or  fraudulently  *obtained  should  be  [*15*> 
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absolutely  and  unconditionally  restored,  is  a 
rule  not  only  of  the  civil  and  moral,  but  also 
of  the  Levitical  law. 

It  may  be  said  that  violence  to  personal 
property  is  not  that  kind  of  duress  which  shall 
avoid  solemn  instruments  ;  but  technical  du- 
ress to  the  person  is  not  necessary  as  a  founda- 
tion for  a  relief  in  equity.  (Bac.  Abr.,  Duress, 
A,  Attorney -General  v.  Sothon,  2  Vern.,  497, 
per  Cur.;  Woodman  v.  Skule,  Prec.  Ch.,  266  ; 
Jac.  L.  D.,  Duress,  2  Danv.  Abr.,  686  ;  Reigal 
v.  Wood,  1  Johns.  Ch.,  406,  per  Kent,  Ch.  ; 
Barnesly\.  Powell,  1  Ves.,  120,  284,  289.)  In 
Fell  v.  Riley,  Cowp.,  281,  the  court  declared 
that  "  fraud  and  imposition  are  exceptions  to 
all  rules  whatsoever."  Equity  will  relieve 
against  securities  obtained  in  violation  of  mo- 
rality. 

But  we  are  told  that  the  respondent  is  not 
to  be  relieved  because  he  was  forced  to  make 
his  will  before  he  gave  the  security  ;  and 
much  has  been  said  about  a  family  agreement. 
This  was  produced  by  the  same  violent,  op- 
pressive cause,  and  the  same  sacrifice  ;  that 
this  was  an  agreement  which  equity  will  en- 
force is  begging  the  question.  Violence  lies 
at  its  root  ;  and  though  no  injustice  may  have 
been  done  to  the  rest  of  the  family,  was  there 
none  in  compelling  the  respondent  to  this  pre- 
mature arrangement  ?  But  the  injustice  is 
not,  of  necessity,  confined  to  the  respondent. 
It  may  extend  to  other  members  of  the  family, 
from 'changes  by  death,  or  the  losses  and  ulti- 
mate insolvency  of  the  father. 

It  is  said  that  the  respondent  has  committed 
frauds  on  M'Donald.  Be  it  so.  But  has  he 
•committed  any  fraud  in  this  transaction,  or 
any  way  connected  with  it  ?  Suppose  one 
passes  a  counterfeit  bill,  and  after  the  remedy 
is  barred,  the  injured  person  retorts  bypassing 
back  another  in  return,  will  the  circumstance 
of  the  previous  fraud  protect  him  from  the 
State  Prison  ?  If  M'Donald  has  been  defraud- 
ed, let  him  go  into  a  court  of  equity.  The 
very  defense  involves  an  admission  that  he  has 
stretched  the  law.  The  Statute  allows  a  set- 
off  of  debts,  but  it  has  extended  no  farther. 
To  receive  other  claims  as  a  set-off  would  be 
to  make  every  man  his  own  avenger.  You 
can  never  allow  this,  then,  by  way  of  set-off, 
unless  you  assume  legislative  power,  and  ex- 
tend the  law  to  a  case  from  which  it  has 
plainly  been  withholden  by  the  Legislature. 
1 6O*]  *But  here  is  no  fraud  on  the  part  of 
the  respondent  (the  counsel  examined  the  evi- 
dence upon  this  point),  or  if  otherwise,  the  ac- 
count on  this  subject  was  long  since  closed  by 
the  various  law  suits  between  the  parties  ;  or 
being  long  antecedent  to  the  bond  and  mort- 
gage, it  comes  back  to  the  question  of  set-off. 

The  set-off  is  not  in  issue  by  the  pleadings, 
and  nothing  is  better  settled  than  that,  in 
chancery  as  well  as  at  law,  the  recovery  or  de- 
fense must  be  secundum  allegata  et  probata. 
(James  v.  M'Kernon,  6  Johns.,  543.)  This, 
alone,  would  be  a  fatal  objection  to  the  de- 
fense, if  technical  ground  were  necessary. 
But  the  objections  resting  upon  general  prin- 
ciples are  equally  strong.  Aside  from  the 
principle,  which  the  Chancellor  has  estab- 
lished upon  authority  not  to  be  shaken,  that 
what  is  obtained  by  fraud  must  be  absolutely 
restored,  the  rules  in  relation  to  set  off  are 
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equally  plain  acrainst  the  admissibility  of  the 
cross  claims  insisted  on  by  M'Donald.  What 
are  these  rules  ? 

At  common  law  there  was  no  set  off .  It 
should  be  borne  in  mind  that  this  is  a  proceed- 
ing to  redress  a  tort.  The  nature  of  the  re- 
spondent's claim,  and  those  attempted  to  be 
introduced  against  it,  equally  forbid  the  set- 
off.  To  warrant  a  set-off,  says  Montagu 
(Mont,  on  Set-off,  17),  "  there  must  be  mutual 
debts."  "A  set-off  cannot  be  pleaded  to  an 
action  upon  a  tort."  (Id.,  18  ;  Keelerv.  Adams, 
3  Cai.,  84.)  Nor  to  damages  due  upon  a  spe- 
cial agreement.  (Mont,  on  Set-off,  19  ;  Gordon 
v.  Bowne,  2  Johns.,  150, 155-6  ;  Colsonv.  Welsh, 
1  Esp.,  378.)  In  Howlet  v.  Strickland,  Cowp., 
56,  which  was  covenant,  and  an  attempt  to  set 
off  damages  for  breaches  in  the  same  covenant, 
Ld.  Mansfield  said:  "I  take  this  plea  to  be 
merely  for  the  purpose  of  delay.  The  Act  of 
Parliament  and  the  reason  of  the  thing  relate 
to  mutual  debts  only.  These  damages  are  no 
debts.  An  indebitatus  asmmpsit  could  not  be 
brought  for  them."  The  same  point  was  de- 
termined accordingly  in  Weigatt  v.  Water*,  6 
T.  R.(  488.  and  Livingston  v.  Livingston,  in 
equity,  4  Johns.  Ch.,  287.  Indeed,  the  rule 
is  the  same  both  at  law  and  in  equity.  (Dun- 
can v.  Lyon,  3  Johns.  Ch.,  351,  358-360,  and 
the  cases  cited  at  the  pages  last  quoted.) 
Evans,  in  his  commentary  on  Pothier  (2  Ev. 
Poth.,  112),  says  that  "  by  the  common  law  of 
England,  if  the  plaintiff  was  indebted  to  the 
defendant  in  as  much  or  more  than  the  de- 
fendant was  indebted  to  him,  it  was  no  de- 
fense." He  places  the  right  of  set-off  upon 
the  Stat.  2,  and  8  Geo.  II.,  enacted  here  ;  and 
as  appears  by  several  of  the  authorities  which 
*we  have  cited,  the  construction  upon  [*161 
ours,  and  the  English  Statutes,  has  always 
been  the  same.  It  is  from  Pothier's  head  of 
set-off  or  compensation  as  it  is  called  in  the 
civil  law,  that  the  Chancellor  has  taken  the 
maxim  complained  of  as  inapplicable.  Pothier 
(1  Id.,  410)  introduces  it  by  saying  that,  "in 
the  case  of  spoliation  no  compensation  can  be 
opposed  against  the  demand  for  the  restitution 
of  the  things  of  which  any  person  has  been 
plundered,  according  to  the  well  known  max- 
im, spoliatus  ante  omnia  restituendm.  V.  Se- 
bast.  de  Medicis  Tract,  de,  Compens.,  p.  2,  sec. 
28."  Let  it  not  be  said  that  the  claim  here 
comes  in  any  other  character  than  that  of  a 
set-off.  M'Douald  claims  to  hold  a  mortgage 
on  account  of  a  debt  which  the  respondent  had 
assumed. 

The  decree,  then,  equitably  places  the  par- 
ties where  they  were,  and  throws  them  back 
upon  their  legal  and  equitable  right,  as  they 
stood  before  the  sale.  M'Donald  is  deprived 
of  nothing  but  what  he  obtained  illegally. 
Here  is  no  pretense,  therefore,  for  applying  the 
maxim  that  equity  will  not  take  away  a  legal 
right,  because  there  is  none.  As  to  the  rights 
of  third  persons,  it  may  be  true  that  a  legal 
advantage  will  not  be  rigidly  scrutinized, 
though  perhaps  obtained  in  rather  a  question- 
able manner.  But,  in  general,  wherever  one 
means  to  protect  himself  by  a  legal  advantage, 
it  must  have  been  obtained  fairly.  And  so 
are  all  the  authorities,  if  we  except  Flang's 
case.  This  case  is  nowhere  reported.  It  is 
cited  by  the  Chancellor,  from  recollection,  in 
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Ifuntington  v.  Greenville,  1  Vern.,  52-3,  and 
again  in  Hitchcock  v.  Sedgwick,  2  Veru.,  159, 
where  it  is  again  stated  from  recollection,  but 
materially  different  in  point  of  fact.  It  is  then 
repeated  from  from  Vernon,  in  the  1  Eq.  Cas. 
Abr.,  354.  It  was  but  slightly  adverted  to  in 
both  instances,  and  as  the  case  is  stated  in  the 
2  Vernon,  had  the  legal  advantage  there  sup- 
posed been  enjoyed,  it  would  have  been  a  re- 
proach to  the  administration  of  justice. 

The  objection  that  we  should  come  with 
clean  hands,  proceeds  with  an  ill  grace  from  a 
man  whose  hands  are  stained  with  fraud,  and 
one  who  has  driven  us  here  for  relief.  The 
maxim  relied  upon,  that  when  both  parties  are 
equally  guilty,  the  court  will  not  interfere  be- 
162*J  tween  them,  but  leave  *them  to  hold 
what  they  have  acquired,  might  just  as  well 
have  been  applied  to  our  side,  to  show  that 
having  been  successful  in  the  court  below,  this 
court  should  leave  us  in  possession  of  the 
decree  which  we  have  obtained. 

The  delay  is  no  objection.  Nothing  short 
of  the  Statute  of  Limitations  can  come  in  this 
shape,  and  it  is  enough  that  there  has  been  no 
act  confirmatory  of  the  sale  or  securities.  The 
insolvency  and  assignment  of  the  property  of 
J.  Neilsdn,  Jr.,  does  not  vary  the  case.  The 
assignment  to  the  father  was  in  trust,  for  all 
the  creditors,  of  whom  M'Donald  is  one  ;  and 
the  inventory  and  discharge  did  not  take  place 
till  after  the  bill  was  filed. 

The  releases  are  a  part  of  the  assignment, 
and  the  bond  and  mortgage  are  the  considera- 
tion of  both.  The  latter  being  done  away, 
both  the  release  and  assignment  cease  to 
operate. 

Lastly,  Griffeth  and  Eddy  are  not  competent 
witnesses.  They  are  charged  as  coadjutors, 
and  are  liable  for  costs.  This  is  called  a  con- 
tingent interest.  The  same  rule  would  make 
every  defendant  a  witness.  His  interest  is  con- 
tingent, in  the  same  sense,  for  it  is  not  known 
till  judgment.  The  true  rule  is,  that  where 
the  evidence  puts  them  on  their  defense,  they 
are  incompetent.  Their  testimony  then  be- 
comes necessary,  in  exculpation  of  themselves. 
Besides,  F.  Livingston  was  a  party  to  the  exe- 
cution. He  had,  in  this  point  of  view,  an  in- 
terest independent  of  being  a  particeps  fraudis. 
The  case  of  Tiernan  v.  Wilson,  6  Johns.  Ch., 
411,  and  Wooddye  v.  Baity,  Noy,  59,  show  that 
we  might  have  made  Griffeth,  the  deputy,  a 
party,  even  at  law.  This  consideration  alone 
should  exclude  him. 

Mr.  T.  J.  Oakley,  in  reply.  It  is  not  denied 
that  in  the  abstract,  here  has  been  a  severe  and 
harsh  exercise  of  legal  rights.  But  if  it  be 
true,  as  set  up  in  the  answer,  that  there  had 
been  a  concert  on  the  part  of  the  respondent 
and  his  son,  with  intent  to  defraud  M'Donald, 
which  had  been  carried  into  effect,  the  case 
then  presents  no  violation  of  morality,  in  his 
attempting  to  avail  himself  of  a  legal  advan- 
tage to  redress  the  injury. 
163*]  *Before  we  examine  the  case,  we 
ought  to  determine  what  witnesses  are  to  be 
heard.  Are  Griffeth  and  Livingston  com- 
petent? It  is  said  not,  because  they  are 
charged  with  fraudulent  combination.  But, 
in  this  way,  all  witnesses  may  be  disqualified 
by  a  complainant.  The  allegation  in  the  bill 
is  not  enough  to  produce  such  an  effect.  No 
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decree  is  prayed  against  them  ;  and  they  have 
no  control  over  the  bond  and  mortgage,  the 
subject  matter  of  the  suit.  Their  interest,  then, 
must  depend  upon  their  situation,  as  it  appears 
from  the  evidence.  (Piddock  v.  Brown,  3  P. 
Wms.,  288.)  As  to  costs,  they  can  be  in  no- 
danger,  for  the  mortgage  is  retained  in  the 
decree,  to  the  amount  of  the  judgment,  and  it 
is  agreed  to  have  been  retained  properly.  This 
is  abundantly  sufficient  to  discharge  all  costs. 
But  the  doctrine  is  settled  in  favor  of  their 
competency.  (Bebee  v.  Bank  of  New  York,  1 
Johns.,  529.  per  Spencer,  J.,  556,  and  per 
Kent,  Ch.  J.,  557-8.)  Even  a  guardian,  ad" 
litem,  for  the  complainant,  is  not  incompetent, 
though  liable  to  costs,  if  they  are  decreed;  and 
the  reason  is  because  the  costs  are  within  the 
discretion  of  the  ClianceUor  ;  they  are,  there- 
fore, considered  contingent.  (Lupton  v.  Lup- 
ton,  2  Johns.  Ch.,  614.)  The  case  of  Colton  v. 
Luttrel,  1  Atk.,  451,  is  directly  in  point.  So- 
is  the  case  of  Man  v.  Ward,  2  Atk.,  228,  and 
these  cases  go  upon  the.  general  rule,  that 
where  no  decree  can  be  had  against  defend 
ants,  where  they  are  not  substantial  parties,, 
there  they  are  admissible.  (Dummer  v.  Cor- 
poration of  Ghippenham,  14  Ves.,  250-1 ;  Whit- 
worth  v.  Dams,  1  Ves.  &  Bea.,  549,  550.)  Their 
interest  is,  in  such  cases,  entirely  contingent. 

It  is  not  questioned,  that  by  a"  concurrence 
of  accidental  circumstances,  we  have  been, 
enabled,  through  a  rigorous  exertion  of  legal 
right,  to  redress  previous  injuries.  But  much 
labor  has  been  exerted,  to  prove  what  we  do- 
deny,  viz. :  that  there  was  a  preconcert  among 
the  appellants  to  effect  this  purpose.  Yetthi& 
is  equally  immaterial,  if  our  acts  were  legal. 

But  take  the  other  view  of  the  subject.  Sup- 
pose combination  material — the  rule  is,  that  the 
answer  of  one  defendant  is  not  evidence  against 
the  other.  Both  at  law  and  in  equity,  a  man 
is  not  implicated  by  the  declarations  of  another, 
unless  he  is  present,  and  either  assents  or  does 
not  contradict  them.  Another  rule  is,  that 
where  a  fact  is  charged,  but  denied,  in  order 
to  do  it  away,  there  must  be  a  contradiction  by 
two  witnesses ;  and  the  court  will  never  pre- 
sume *more  from  given  circumstances  [*164r 
than  is  necessary  to  account  for  them.  Now 
the  only  charge  of  combination  is  with  a  view 
to  compel  an  assumption  of  J.  Neilson,  Jr.'s, 
debts.  There  is  not  a  particle  of  pretense  that 
this  was  ever  an  object  of  either  of  these  ap- 
pellants. They  never  expected  it.  They  ex- 
pressly and  solemny  deny  this,  and  it  must  be 
made  out  by  more  than  one  witness.  Where 
a  charge  in  the  bill  is  explicitly  denied,  the 
court  will  not  slightly  reject  the  answer.  This 
denial  is  attempted  to  be  repelled  by  circum- 
stances alone  ;  and  there  is  no  proof  whatever 
of  previous  combination, with  the  view  alleged, 
nor  with  any  view,  except  at  one  or  two  insul- 
ated conversations.  One  was  with  Griffeth, 
before  the  sale,  which  he  explains  away  ;  the 
other  with  M'Donald  and  others,  stating  con- 
fessions subsequent  to  the  sale.  Both  amount 
to  but  little,  and  being  a  most  suspicious  kind 
of  evidence,  at  best,  and  made  without  the 
knowledge  or  assent  of  other  defendants, 
should  never  be  received  to  countervail  the 
solemn  denials  set  up  in  the  answer  by  any  of 
the  defendants.  As  to  Griffeth's  declarations, 
admitting  them  to  be  as  sworn  to  by  Hunter, 
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you  are  to  presume  no  more  than  will  account 
for  them  ;  and  his  intent  to  sell  as  rapidly  as 
possible,  under  the  direction  of  M'Donald,  is 
all  that  can  be  presumed  within  the  rule. 
Eddy's  conduct  is  accounted  for  by  the  fact 
that  he  was  bidding  to  secure  a  debt  of  his 
own.  This  is  enough,  independent  of  the  other 
evidence,  which  is  also  strong.  He  offers,  if 
his  debt  can  be  paid,  to  advance  the  money 
and  stop  M'Donald's  operations.  He  must  be 
implicated,  it  seems,  merely  because  he  goes, 
bids  and  buys  for  specie. 

But  suppose  the  whole  charge  of  combina- 
tion to  be  true.  Even  if  it  be  illegal,  can  this 
affect  a  legal  act  ?  The  demand  of  specie, 
and  the  respondent  being  a  rich  man,  worth 
$20,000,  form,  it  seems,  the  law  of  his  case 
against  the  sale.  Suppose  him  worth  $10,000 
— the  rule  is  just  one  half  as  strong;  and  when 
you  come  down  to  the  poor  man,  it  ceases  to 
apply.  But  the  truth  is,  the  question,  as  to 
the  demand  of  specie,  and  the  manner  of  pro- 
ceeding, was  one  of  mere  discretion  in  the 
officer,  which  he  might  exercise  one  way  or 

the  other  at  his  pleasure ;  and  Bray  v. , 

165*]  cited  *in  the  opening,  is  a  complete 
illustration  of  the  rule  which  governs  in  this 
case.  Bank  bills  were  refused  from  mere 
pique,  yet  the  court  denied  an  injunction  to 
stop  the  sale  of  the  goods  distrained.  A  court 
has  just  as  much  right  to  say  that  M'Donald 
shall  receive  bank  bills,  as  they  have  to  set 
aside  this  sale.  If  the  transaction  was  legal, 
the  severity  of  the  proceeding  was  a  case  for 
the  determination  of  his  own  conscience. 
There  is  no  pretense  that  the  act  of  sale  was 
hurried.  Sufficient  time  was  taken  for  this 
purpose,  and  the  sale  was  perfectly  regular. 

But  the  proceedings  have  been  likened  to  an 
effort  to  prevent  competition  among  bidders, 
which  it  is  agreed  should  avoid  a  sale.  That 
is  where  the  sheriff  may  act  otherwise  without 
being  possibly  accountable.  Here  he  might 
have  been.  The  respondent's  circumstances 
cannot  control  the  rule.  Whether  his  proper- 
ty was  abundant  or  scanty  in  either  case  there 
was  a  possibility  of  injury  to  the  sheriff,  had 
he  disobeyed  M'Donald's  '  directions.  That 
the  whole  must  have  been  matter  of  discretion 
is  plain  from  the  very  circumstance  that  the 
law  gives  no  rule.  What  are  current  bank 
bills  ?  Are  they  those  on  the  Bank  of  Niag- 
ara, or  on  the  Banks  of  N.  Y.  ?  Is  their  good- 
ness or  badness  matter  of  law  ?  Can  degrees 
of  perversion,  as  it  is  called,  be  thus  settled  ? 
No.  The  deputy  proceeds  with  promptness 
and  obeys  the  plaintiffs  at  those  very  points 
where  obedience  was  a  duty.  As  to  grouping 
the  property  and  whether  it  shall  be  sold  in 
lots  or  separately,  to  which  several  of  the  cases 
cited  on  the  other  side  relate,  this  is  another 
affair,  in  which  the  discretion  of  the  officer 
comes  in  ;  but  this  does  not  apply  either  to 
the  demand  of  specie  or  the  postponement. 
Why,  then,  is  the  great  sacrifice  of  property 
pressed  upon  us  ?  If  the  sale  was  illegal,  this 
was  enough.  It  should  be  set  aside.  If  legal, 
the  sacrifice  was  a  natural  consequence  which 
cannot  be  made  the  basis  of  relief.  There 
was  a  regular  advertisement ;  but  had  it  been 
otherwise,  the  sale  would  have  been  valid. 

It  is  said  the  sale  was  oppressive  and  tyran- 
nical, a  species  of  duress  which  should  avoid 
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the  bond  and  mortgage.  But*whatis 
this  oppression  and  tyranny  ?  The  amount  of 
it  is  that  by  legal  means  M'Donald  obtained 
these  securities.  Take  the  case  of  a  suit  com- 
•menced  and  driven  to  judgment  and  execution 
for  a  debt,  which  leads  the  defendant  to  com- 
ply with  the  demands  of  the  plaintiff,  for  a 
farther  security  ;  it  is  equally  easy  to  decry 
all  this  as  oppressive,  abusive,  tyrannical,  &c. 
Where  are  you  to  draw  the  line  ?  The  law 
has  prescribed  its  own  rules.  Property  can- 
not be  sold  without  a  judgment,  execution  and 
advertisement.  Are  all  the  legal  guides  to  be 
rejected  or  confounded  with  mere  discretion  ? 
Eddy  offered  the  respondent  specie  to  redeem 
the  execution,  but  the  offer  was  declined  be- 
cause a  trifling  premium  was  demanded. 
What  extraordinary  danger  then,  did  he  stand 
in  ?  Was  he  so  entirely  in  M'Donald's  power 
as  to  be  unable  to  help  himself  ?  Suppose  he 
had  refused  to  borrow  the  money  at  all.  He 
was  helpless  only  to  the  amount  of  the  pre- 
mium. It  is  plain,  from  the  evidence,  that  he 
obstinately  refused  to  exercise  the  means  with- 
in his  reach.  Then,  after  the  sale  is  carried  on 
for  some  time,  with  the  advice  of  his  counsel 
and  friends  and  in  consideration  of  surrender- 
ing the  sales  and  giving  the  releases  and  as- 
signment, he  assumes  the  debt  of  his  son,  by 
way  of  advancement  upon  a  family  arrange- 
ment. This  is  a  very  ordinary  advancement. 
It  was  the  simple  act  of  paying  the  son's  debt, 
and  taking  it  out  of  his  portion.  The  son's 
consent  was  not  necessary.  The  respondent 
had  before  offered  to  purchase  these  very 
debts  at  five  shillings  on  the  pound.  This  dis- 
tinguishes it  from  the  case  of  Nicholls  v.  Nich- 
olls,  1  Atk.,  409,  referred  to  by  the  Chancellor, 
6  Johns.  Ch.,  211,  where  there  had  been  no 
previous  negotiation.  In  the  present  case  the 
transaction  was  little  more  than  the  consum- 
mation of  an  old  bargain  ;  and  being  reason- 
able should  not  be  set  aside. 

It  is  said  on  the  other  side  that  the  authori- 
ties which  we  cite  present  the  case  of  advan- 
tages obtained  legally,  and  that  none  but  Sir 
John  Fagg's  case  go  farther  than  to  protect 
agreements  thus  obtained.  But  the  cases  are 
abundant  to  show  that  the  reason  of  the  thing 
is  the  only  question  in  chancery.  Thus  usury, 
duress,  &c.,  if  set  up  and  proved  as  a  defense, 
wholly  avoid  the  instrument  sought  to  be  en- 
forced ;  *but  on  a  bill  filed,  the  com-  [*167 
plainant  is  holden  to  do  full  equity  before  he 
will  be  relieved.  So  here,  if  there  is  a  technical 
duress  sufficient  to  avoid  the  securities  at  law, 
let  it  be  done.  But  coming  here  as  complain- 
ant, the  party  must  be  judged  according  to  the 
rules  of  equity  ;  and  as  a  condition  of  relief, 
must  do  what  is  reasonable  on  his  part.  The 
respondent  acted  under  the  advice  of  counsel. 
Whether  this  advice  was  right  or  wrong,  is  not 
the  question.  It  is  enough  that  his  act  appears 
to  have  been  in  the  presence  of  and  by  the  aid 
of  counsel  and  therefore  deliberate.  In  Sta- 
pleton  v.  Stapleton,  1  Atk.,  10,  it  is  said:  "This 
court  always  considers  the  reasonableness  of 
the  agreement  ;"  and  Putten  v.  Ready,  2  Id. , 
591,  and  Stepliensv.  Batemen,  1  Br.  Ch.,  25, 
show  that  though  there  be  a  mistake  or  the 
bargain  unequal,  it  will  not  be  set  aside  if 
made  under  the  advice  of  counsel.  In  Payne 
v.  Dudley,  1  Wash.,  190,  it  is  said  "courts  of 
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equity  never  interfere  to  deprive  the  plaintiff 
at  law  of  any  legal  advantage  which  he  may 
have  gained,  unless  the  party  seeking  relief 
will  do  complete  justice  by  paying  what  is 
really  due.  Indeed,  they  have,  upon  the  same 
principal,  gone  so  far  as  to  refuse  their  assist- 
ance, in  relieving  against  a  judgment  obtained 
by  fraud."  The  case  of  Vranstown  v.  Johnston, 
cited  in  the  opening,  was  decided  upon  this 
ground.  Thus  the  court  will  not  look  to  the 
manner  only  but  the  matter  of  the  agreement, 
and  withhold  their  assistance  until  everything 
reasonable  is  done. 

Here  was  a  negotiation  for  an  entire  settle- 
ment, not  only  between  the  respondent  and 
M'Donald,  but  between  them  and  the  son.  All 
debts  due  bo!h  from  the  father  and  son  are 
released.  Now  the  son  is  no  party  to  the  bill, 
and  can  never  be  concluded  by  the  proceedings 
in  the  suit.  The  decree,  then,  presents  this 
case  :  the  father  first  negotiates  the  release  of 
the  son,  and  then  goes  to  equity,  gets  relieved 
himself  and  thus  procures  the  discharge  of 
both.  It  is  no  answer  to  so  plain  an  absurdity 
that  the  son  is  insolvent.  He  may  be  a  man  of 
property  hereafter  and  be  compelled  to  pay 
the  debt.  The  rule  as  to  parties  is  not  matter 
of  degree  to  be  determined  by  speculation  and 
probability.  M'Donald  alone  has  a  right  to 
1 G8*}  compute  the  value  of  the  debt ;  *and 
if  there  is  anything  in  the  rule  that  you  will 
not  relieve  till  the  parties  can  be  fully  remit- 
ted to  their  respective  rights,  you  will  refuse 
relief  in  this  instance.  You  never  can  so  modi- 
fy the  decree  as  to  affect  the  rights  of  the  son. 
Besides  he  has  since  been  discharged  under  the 
Insolvent  Act,  by  the  aid  of  his  father,  who  is 
the  assignee  representing  the  rights  and  liabili- 
ties of  the  son.  M'Donald  has  thus  lost  one  of 
his  principal  remedies. 

But  if  these  securities  are  not  to  stand  for 
the  whole  claim,  what  shall  they  stand  for  ? 
The  Chancellor  correctly  admits  that  they  are 
good  for  something.  We  do  not  urge  any 
claim  by  way  of  set-off.  We  known  this  can- 
not be  allowed.  All  we  say  is  that  here  is  a 
legal  security,  which  must  stand  for  all  the 
demands  taken  into  contemplation  by  the  par- 
ties to  the  contract,  even  had  they  been  dam- 
ages for  an  assault  and  battery  or  any  other 
tort.  It  is  enough  that  the  claims  of  M'Don- 
ald might  have  been  pursued,  or  even  that  he 
might  have  attempted  to  pursue  them  against 
the  respondent.  For  these  the  respondent  in- 
sisted upon  a  release,  which  certainly  applied 
to  the  frauds  practiced  by  the  replevin  and  the 
respondent's  wrongful  act  in  appropriating  the 
avails  of  the  raft.  As  to  the  property  declared 
for  in  the  replevin,  the  right  was  settled  by  the 
suit  at  law.  For  that  which  the  respondent 
omitted  in  his  declaration  he  might  have  been 
pursued  as  a  trustee  in  a  court  of  equity.  The 
raft  claim  stands  on  a  still  stronger  ground. 
Admit  that  the  contract  was  executory  and 
would  not  technically  pass  the  timber,  the 
consideration  of  the  sale  (a  pre-existing  debt) 
was  paid.  That  contract  could  have  been  en- 
forced as  an  equitable  right  against  both  father 
and  son, the  former  having  full  notice,  and  de- 
claring that  M'Donald's  debt  is  the  last  which 
his  son  shall  pay.  To  produce  still  further  in- 
justice, the  respondent  waits  till  all  remedy 
upon  the  raft  agreement  is  barred  by  the  Stat- 
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ute  of  Limitations  before  he  comes  for  redress 
against  these  securities.  Turn  him  round  then, 
and  place  him  upon  his  legal  rights. 

But  it  is  said  the  pleadings  have  not  set  up 
our  adverse  claims.  It  is  entirely  immaterial 
whether  this  be  so  or  not.  When  our  securi- 
ties are  assailed  by  the  respondent's  pleadings, 
*we  have  a  right  to  show  the  whole  [*1OO 
matter,  in  order  to  repel  his  claim,  as  essen 
tially  connected  with  it.  The  pleadings,  how- 
ever, do  tell  the  whole  story.  We  set  up  the 
fraudulent  proceedings  of  the  respondent  as 
the  reason  for  demanding  specie,  and  making 
advantageous  sales  ;  and  allege  that  he  was 
morally  bound  to  refund  to  M'Donald  the 
avails  of  the  raft  and  other  property,  &c.  This 
is  sufficient.  No  particular  form  of  words  is 
necessary.  The  fraud  is  presented  in  the 
answer  as  we  claim  to  use  it  here,  by  way  of 
repelling  the  demand  set  up  in  the  bill. 

WOODWORTH,  J.  The  object  of  the  bill  is 
to  be  relieved  against  a  bond  and  mortgage, 
given  by  the  respondent  to  William  M'Donald 
and  a  note  of  $50  to  Seth  Eddy. 

The  appellants  are  charged  as  parties  to  a 
fraudulent  combination  to  oppress  the  re- 
spondent, by  the  sacrifice  of  his  property  at  a 
sheriff's  sale,  in  order  to  indemnify  themselves 
for  certain  debts  against  John  Neilson,  Jr.,  a 
son  of  the  respondent. 

On  the  22d  Nov.  1819,  the  appellants  and 
others  attended  the  sale,  when  personal  prop- 
erty to  a  large  amount  was  sold  by  Griffeth, 
and  purchased  chiefly  by  M'Donald  and  Eddy. 
It  is  not  necessary  to  occupy  time,  by  a  minute 
statement  of  facts.  I  shall  merely  observe 
that  the  respondent  was  a  man  in  affluent  cir- 
cumstances, having  a  large  real  and  personal 
estate  of  from  $12,000  to  $15,000.  The  amount 
of  the  execution  was  $480.83.  It  appears  that 
the  respondent  requested  Griffeth,  the  officer, 
to  delay  the  sale  until  he  could  send  about 
three  miles  and  procure  the  money  ;  Griffeth 
declined  taking  anything  but  specie.  The  re- 
spondent then  offered  to  pay  in  specie  the  next 
day,  or  as  soon  as  a  person  could  go  to  Water- 
ford  and  return  :  security  was  offered  for  the 
performance.  These  propositions  were  re- 
jected on  the  ground  that  M'Donald  insisted 
on  an  immediate  sale,  although  the  execution 
had  been  but  a  few  days  in  the  officer's  hands. 
M'Donald,  in  his  answer,  admits  the  demand 
of  specie  was  with  the  view  of  preventing  the 
respondent  from  obtaining  the  means  of  satis- 
fying the  execution,  *with  as  much  [*17O 
facility  as  he  otherwise  might  have  done,  and 
with  the  view  of  making  advantageous  pur- 
chases, in  the  hope  of  saving  a  large  amount 
due  to  him  from  John  Neilson,  Jr.,  believing 
that  the  respondent  had  fraudulently  combined 
with  his  son  to  prevent  the  collection,  and  was 
morally  bound  to  refund  the  avails  of  a  raft, 
of  which  he  fraudulently  got  possession.  After 
selling  the  out-door  property,  and  when  the 
officer  was  about  to  commence  the  sale  of  the 
furniture,  the  respondent  was  prevailed  on  by 
the  advice  of  his  friends,  and  in  order  to  pre- 
vent a  further  sacrifice,  to  make  an  accom- 
modation, by  which  $2,500  was  secured  to 
M'Donald  in  satisfaction  of  the  execution  and 
his  debt  against  John  Neilson,  Jr.  The  prop- 
erty sold  was  then  given  up. 
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I  have  thus  glanced  at  the  material  facts  ; 
the  question  is,  can  a  contract  entered  into  un- 
der such  circumstances,  be  upheld  in  a  court 
of  equity  ?  I  am  clearly  of  opinion  it  cannot, 
without  overruling  long  established  and  well 
settled  principles,  hitherto  considered  of  vital 
importance  to  protect  against  that  species  of 
oppression  which  is  sought  to  be  justified  un- 
der the  forms  of  law.  With  respect  to  Grif- 
feth  certain  duties  devolved  on  him  as  a  public 
officer  ;  he  was  undoubtedly  to  take  all  neces- 
sary and  lawful  means  to  comply  with  the 
exigency  of  the  writ,  and  thereby  to  secure  to 
the  plaintiff  in  the  execution,  the  fruits  of  his 
recovery.  As  to  time,  place,  and  manner  of 
sale,  a  sound  discretion  was  vested  in  him  ;  but 
in  full  confidence  that  it  would  not  be  abused. 
It  is  indispensably  necessary  to  the  due  ad- 
ministration of  justice,  that  the  exercise  of  this 
discretion  should  never  be  under  the  direction 
of  one  party,  so  as  to  oppress  and  bring  ruin 
on  the  other.  The  officer  is  bound  to  consult 
his  own  judgment,  to  act  firmly,  but  temper- 
ately, and  in  no  case  can  he,  without  just 
reprehension,  lend  himself  to  the  views  of 
either  party,  or  become  the  instrument  to 
avenge  their  real  or  imaginary  wrongs. 

The  conduct  of  the  officer  was  altogether 
unjustifiable,  wanton  and  oppressive ;  it  is 
neither  palliated  or  excused,  by  proving  that 
he  acted  under  the  orders  of  the  plaintiff  in 
execution.  After  property  valued  at  $1,200 
1  7  I*]  and  upwards  *had  been  sold  for  $300, 
a  suspension  takes  place,  the  negotiation  is 
concluded  and  the  mortgage  given.  Did  the 
parties  treat  on  equal  terms  ?  Was  the  respond- 
ent under  no  restraint  ?  Was  he  induced  to 
compromise  to  save  his  property  from  further 
sacrifice  ?  It  seems  to  me  there  can  be  but  one 
opinion  on  this  subject.  If  so,  can  a  lawful 
contract  be  upheld  by  such  means  '?  Here  was 
a  pressure  upon  distress,  which,  in  the  view  of 
the  court  of  equity,  entitled  this  respondent  to 
relief. 

The  bond  and  mortgage  must  stand  as  a 
security  for  the  amount  due  on  the  execution, 
with  interest  to  the  time  of  tender.  It  is 
scarcely  necessary  to  cite  authorities  to  prove 
that  where  advantage  is  taken  of  the  party's 
circumstances,  so  that  he  acts  not  voluntarily 
but  under  necessity  ;  where  a  deed  is  obtained 
by  undue  influence,  and  the  process  of  law 
abused,  a  contract  resting  on  such  a  basis  can- 
not receive  the  countenance  of  a  court  of  jus- 
tice. (NicholU  v.  Nic-holls,  1  Atk.,  409  ;  Thorn- 
hill  v.  Emm,  2  Atk.,  330;  1  Madd.,  243; 
Gould  v.  Oxendtn,  3  Bro.  P.  C.,  560;  Thm-n- 
liill  v.  Evans,  6  Bro.  P.  C.,  614  ;  Lamplugh  v. 
Lamplugh,  1  Dick.,  411.) 

But  it  is  contended  by  the  appellants  that  the 
mortgage  ought  to  stand  as  a  further  security, 
on  the  ground  that  the  respondent,  after  notice 
of  M'Donald's  equitable  interest,  fraudulently 
interfered  and  prevented  his  receiving  the 
avails  of  the  raft.  The  first  objection  to  this 
is,  that  the  claim  for  the  raft  is  not  in  issue 
between  the  parties,  on  the  pleadings  in  this 
cause.  The  bill  is  silent  on  this  subject.  The 
answer  of  M'Donald  professes  to  state  the  evi- 
dence given  on  the  trial  of  the  suit  in  replevin; 
and  among  other  things,  alleges  that  the  de- 
fendants proved  that  John  Neilson,  Jr.,  in 
1816.  sent  a  raft  to  N.  Y.,  worth  $1,000  or  i 
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$1,200,  which  he  had  contracted  in  writing  to 
deliver  to  M'Donald,  in  part  payment  of  the 
debt  due  to  him  ;  that  the  raft  had  been  with- 
held from  him  by  the  respondent,  who  received 
the  avails  ;  and  that  on  the  trial  of  an  action 
of  trover  against  Hewit,  John  Neilson,  Jr., 
testified  that  the  respondent  was  to  pay  out  of 
the  avails,  certain  debts,  among  which  was  a 
debt  due  to  Rockwell  and  Stebbins.  In  another 
*part  of  the  answer,  M'Donald  states  [*1  72 
that  his  conduct  at  the  sale  was  in  the  hope  of 
saving  a  portion  of  the  debt  due  to  him  from 
John  Neilson,  Jr.;  but  it  is  nowhere  averred 
that  the  respondent  in  this  cause  was  bound 
to  account  for  the  raft,  nor  is  it  urged  as  a 
ground  of  equity,  that  the  bond  and  mortgage 
should  stand  as  a  security  for  the  same. 

It  is  impossible,  from  the  scope  of  the  an- 
swer, to  make  out  that  any  such  claim  was  re- 
lied on  in  this  cause.  The  proof  given  on  the 
trial  at  law,  and  the  belief  that  the  respondent 
had  fraudulently  combined,  are  suggested  as 
justifiable  grounds,  in  the  opinion  of  M'Don- 
ald, for  pursuing  a  rigorous  course  at  the  sale, 
a.nd  for  believing  that  the  respondent  was 
morally  bound  to  account  for  the  raft.  These 
facts  are  introduced,  with  others,  to  show  the 
motives  which  governed  the  appellant.  The 
respondent  could  not  consider  himself  called 
on  to  admit  or  deny  this  statement  It  was 
not  put  in  issue.  The  respondent  has  not 
gone  into  any  proof  respecting  the  raft,  nor 
the  former  trial  ;  reposing  himself,  as  he  well 
might  do,  that  by  the  pleadings  they  were  not 
drawn  in  question.  The  rule  laid  down  in 
James  v.  M'Kennon,  6  Johns.,  564,  is,  that 
"  every  material  allegation  should  be  put  in 
issue  by  the  pleadings,  so  that  the  parties  may 
be  duly  apprised  of  the  essential  inquiry,  and 
may  be  enabled  to  collect  testimony,  and  frame 
interrogatories  in  order  to  meet  the  question." 
So,  also,  in  the  case  of  Stewart  v.  Mechanic's  & 
Farmer'*  Bank,  19  Johns.,  505,  it  is  laid  down 
as  an  undeniable  principle,  that  the  decree  of 
a  court  of  equity  must  be  founded  on  some 
matter  put  in  issue  between  the  parties.  It  is 
bound  to  decide  according  to  the  allegations 
and  proofs,  as  much  as  a  court  of  law. 

But  admitting  the  claim  for  the  raft  is  suffi- 
ciently alleged  to  call  on  this  court  for  an  opin- 
ion whether  the  bond  and  mortgage  shall 
stand,  as  a  further  security,  for  whatever  may 
appear  to  have  been  received  by  the  respond- 
ent, I  will  next  examine  its  validity.  The 
claim  is  for  unwarrantably  interfering,  so  as 
to  prevent  a  delivery  of  the  lumber.  Could 
M'Donald  maintain  an  action  at  law  to  recover 
damages?  *I  apprehend  not,  for  he  [*173 
never  acquired  title  to  the  property.  His  claim 
rested  on  an  executory  contract,  made  with 
John  Neilson,  Jr.  In  M'Donald  v.  Hewitt,  15 
Johns.,  349,  the  Supreme  Court  held  that  the 
contract  was  executory  and  did  not  vest  the 
property  ;  and  therefore  the  plaintiff  could  not 
maintain  trover  for  the  conversion.  The  right 
of  action  would  be  against  John  Neilson,  Jr. 
The  case  appears  to  be  this  :  the  father  inter- 
fered, and  caused  the  fund  which  the  debtor 
had  stipulated  to  be  applied  to  M'Donald,  to 
be  diverted  and  paid  to  other  creditors.  1 
think  the  conduct  of  the  respondent  was  repre- 
hensible ;  but  the  question  is,  has  the  law  pro- 
vided a  remedy  for  the  act  ?  It  is  not  included 
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within  the  legal  notion  of  fraud.  I  have  not 
been  able  to  discover  any  authority  that  estab- 
lishes a  liability  in  such  a  case.  None  was  ad- 
duced on  the  argument.  From  the  acqui- 
escence of  M'Donald,  after  the  decision  in  the 
cause  against  Hewit,  and  no  attempt  to  sus- 
tain a  prosecution  against  the  respondent,  it 
may  be  inferred  that  a  recovery  was  considered 
hopeless. 

John  Neilson  Jr.,  testifies  that  although  the 
interference  of  his  father  was  without  his 
authority,  yet  he  afterwards  approved  of  it, 
and  that  the  respondent  had  paid  to  his  cred- 
itors much  more  than  the  avails  of  the  timber. 
It  is  true  that  on  the  trial  against  Hewit  he 
testified  that  the  debt  of  Rockwell  and  Steb- 
bius  was  to  be  paid  by  the  respondent,  and  on 
the  subsequent  trial,  he  does  not  prove  that 
fact.  If  his  testimony  is  impeached  in  this 
particular,  the  appellant  has  had  the  benefit 
of  it  in  the  replevin  suit,  in  which  he  succeed- 
ed. The  execution  in  favor  of  Rockwell  and 
Stebbins  was  held  to  be  fraudulent,  and  prob- 
ably on  the  ground  that  the  respondent  had 
paid  that  execution  with  money  received  on 
sale  of  the  timber. 

Is,  then,  this  claim  respecting  the  raft,  for 
which  M'Donald  could  not  sustain  an  action 
either  at  law  or  in  equity,  as  plaintiff,  capable 
of  being  now  resuscitated  and  enforced  as 
an  equity,  which  the  respondent  is  bound  to 
satisfy  ? 

It  cannot  be  viewed  in  the  light  of  a  set-off. 
To  constitute  that,  there  must  be  mutual  debts. 
(Montagu,  17.)  A  court  of  equity  follows  the 
same  rules  as  a  court  of  law,  as  to  set-off.  The 
174*]  *debts  must  be  between  the  parties  in 
their  own  right,  and  must  be  of  the  same  kind 
or  quality,  and  be  clearly  ascertained  or  liqui- 
dated. (Duncan  v.  Lyon,  3  Johns.  Ch.,  359; 
Amb.,  407;  3  Cai.,  84;  2  Johns.,  150,  155.) 
We  must  conclude  from  the  evidence  that  the 
avails  of  the  raft  are  not  in  the  respondent's 
hands.  Although  M'Donald  is  a  sufferer  by 
the  interference  of  the  respondent,  there  seems 
to  be  no  doubt  that  the  fund  has  been  fully 
applied  to  other  creditors.  If  it  be  conceded 
that  M'Donald  could  have  no  redress,  suing  as 
a  plaintiff,  it  certainly  disposes  of  the  claim  to 
have  the  mortgage  stand  as  a  security.  It 
would  be  altogether  arbitrary  to  say  that  an 
injury,  for  which  there  is  no  redress  by  the 
laws  of  the  land,  should  be  recognized  in 
equity,  as  a  condition  upon  which  relief  will 
be  granted  in  a  case,  of  itself,  not  admitting  of 
doubt. 

The  decree  as  to  Eddy  is  erroneous.  He 
attended  as  a  bidder,  and  had  a  right  to  pur- 
chase and  retain  his  purchase.  He  cannot  be 
affected  by  the  conduct  of  the  other  appel- 
lants, unless  there  is  proof  of  combination  be- 
tween them,  for  the  purpose  of  sacrificing  the 
respondent's  property.  The  proof  does  not 
rise  higher  than  slight  suspicion,  and  cannot 
lay  the  foundation  for  a  judgment  or  decree. 
I  will  notice  the  principal  facts  relied  on  to 
implicate  him.  Henry  Neilson  sa3Ts  he  was 
impressed  with  an  opinion  that  the  appellants 
were  combined  together  and  acted  in  concert ; 
but  no  reasons  are  given,  except  that  Eddy 
was  present,  and  one  of  the  purchasers.  John 
Walker  says,  that  from  the  circumstance  of 
the  appellants  bidding  at  the  sale,  counselling 
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together,  and  the  declaration  of  Griffeth  that 
he  would  be  ruled  in  his  conduct  by  M'Donald, 
he  believed  all  the  defendants  acted  in  concert. 
Now  the  premises  did  not  warrant  any  such 
conclusion.  The  fact  is  neither  proved  nor 
disproved.  Besides,  what  connection  had  the 
declarations  of  Griffeth  with  the  question  of 
combination  ? 

Walter  Broughton  says  he  was  in  the  store 
of  Eddy  in  the  evening  of  the  day  of  sale — 
that  M'Donald,  Livingston  and  Griffeth  came 
in  ;  that  much  conversation  took  place,  and 
the  appellants  appeared  to  be  gratified  at  the 
result  of  the  *sale  ;  that  he  saw  money,  [*1  75 
in  gold,  pass  between  M'Donald  and  Eddy  ; 
that  Eddy  checked  the  conversation,  which 
the  witness  thought  was  out  of  kindness  to  his 
feelings,  he  being  a  connexion  of  the  re- 
spondent by  marriage.  It  would  be  extremely 
dangerous,  as  well  as  unjust,  without  further 
explanation,  to  allow  such  acts  and  declara- 
tions, at  evidence  of  combination. 

If  the  testimony  of  Griffith  is  admitted,  it 
appears  that  the  gold,  which  passed  between 
him  and  Eddy,  was  a  repayment  of  the  money 
bid  by  Eddy  and  paid  to  the  officer.  My 
conclusion,  however,  from  a  review  of  the 
pleadings  and  proofs,  would  not  be  affected 
if  the  depositions  of  Griffeth  and  Livingston 
are  suppressed. 

R.  M.  Livingston  proves  that  Eddy  offered 
to  pay  the  amount  of  the  execution,  in  specie, 
if  his  debt  ol  $50,  against  John  Neilson,  Jr., 
was  secured. 

Eddy,  in  his  answer,  denies  any  concert  or 
agreement,  or  that  he  attended  the  sale  in 
pursuance  of  any  arrangement.  There  is  no 
evidence  to  destroy  this  denial  in  the  answer. 
The  respondent  assumed  the  payment  of 
Eddy's  debt  in  consideration  of  his  relinquish- 
ing his  purchases  at  the  sale. 

The  decree,  as  to  Eddy,  should  be  reversed, 
and  the  bill,  as  to  him,  dismissed  with  costs, 
As  to  the  other  appellants,  it  should  be  modi- 
fied, by  directing  that  the  assignment  executed 
by  M'Donald  to  the  respondent,  be  delivered 
up  to  be  canceled,  and  that,  in  other  respects, 
the  decree  of  the  Chancellor  be  affirmed. 

SUTHERLAND,  J.  The  merits  of  this  case 
are  in  a  very  narrow  compass.  The  bill,  the 
answers  and  the  proofs,  substantially  concur 
in  all  the  material  facts  ;  and  the  principles  of 
law  which  are  involved  in  it  are  among  the 
simplest  and  the  best  established  known  in  our 
courts. 

William  M'Doaald,  in  Oct.,  1819,  obtained 
a  judgment  in  the  Supreme  Court,  against 
John  Neilson,  the  respondent,  for  $480.83. 
On  the  10th  of  Nov.  following,  he  caused  an 
execution  against  the  property  of  the  respond- 
ent to  be  issued  on  the  judgment,  and  deliv- 
ered to  the  appellant,  William  Griffeth,  who 
was  then  one  of  the  deputies  *ofthe[*176 
sheriff  of  Saratoga.  It  was  levied  on  the  13th 
of  Nov.,  upon  all  his  personal  property,  con- 
sisting of  cattle,  horses,  hay,  grain,  farming 
utensils  and  household  furniture.  Advertise- 
ments, in  the  usual  form,  were  immediately 
put  up,  giving  notice  of  the  sale,  at  public 
vendue,  on  the  22d  day  of  the  same  month. 
The  respondent  was  in  the  City  of  N.  Y.  when 
the  levy  was  made,  and  did  not  return  home 
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until  the  evening  preceding  the  day  of  sale. 
He  is  admitted  and  proved  to  have  been  a  man 
of  large  real  and  personal  estate — estimated, 
by  all  the  witnesses,  at  from  $12,000  to  $18,000. 

On  the  day  of  sale,  all  the  appellants  went 
to  the  house  of  the  respondent,  and  upon  his 
being  informed  by  Griffeth  that  he  had  come 
to  sell  his  property,  he  requested  a  postpone- 
ment of  the  sale,  as  he  had  not  then  money 
sufficient  to  pay  the  execution  ;  and  either  at 
that  time  or  soon  after  the  sale  commenced, 
requested  a  suspension  for  a  few  hours,  until 
he  could  send  tbree  miles,  to  the  village  of 
Stilhvater.  and  obtain  the  money.  This  re- 
quest was  not  only  refused,  but  he  was  in- 
formed that  nothing1  would  be  taken  in  pay- 
ment but  specie.  He  then  offered  the  most 
ample  security  for  the  payment  of  the  specie, 
in  as  short  a  time  as  it  could  be  procured  from 
the  village  of  Waterford,  a  distance  of  about  13 
miles.  R.  M.  Livingston,  and  others  who 
were  present,  joined  the  respondent  in  his 
solicitations  for  delay  and  offers  of  security  ; 
and  remonstrated,  in  the  strongest  terms, 
against  the  harsh  and  oppressive  proceedings 
of  the  appellants.  Griffeth,  the  deputy-sheriff, 
submitted  himself  entirely  to  the  directions  of 
M'Donald,  who  refused  to  suspend  the  sale, 
or  to  take  anything  in  payment  but  specie. 
The  sale  accordingly  proceeded,  and  all  the 
out  door  personal  property  of  the  respondent, 
which,  at  the  lowest  estimate,  is  proved  to 
have  been  worth  $1,200,  and  at  the  highest 
$2,000,  was  sold  and  bid  in  by  the  appellants, 
for  an  aggregate  amount  of  less  than  $300,  leav- 
ing $200  still  due  upon  the  execution. 

In  this  stage  of  the  proceedings,  when  the 
appellants  were  about  entering  his  house,  for 
the  purpose  of  selling  his  furniture,  the  re- 
spondent, at  the  urgent  solicitation  of  his 
177*]  friends,  *consented  to  propose  a  com- 
promise with  M'Donald.  M'Donald  offered  to 
stop  the  sale,  and  procure  a  restoration  to  the 
respondent,  of  all  the  property  that  had  already 
been  sold,  if  he  would  pay  him  the  amount  of 
a  judgment  which  he  held  against  his  son, 
John  Neilson,  Jr.,  for  $1,600,  and  also  a  note 
of  his  son  for  $800,  indorsed  by  one  Jacob 
Boyce,  together  with  the  judgment  upon  which 
the  sale  had  taken  place  ;  and  the  respondent 
finally  consented  to  give  him  his  bond  and 
mortgage  for  $2, 500,  payable  in  five  annual  in- 
stallments; and  M'Donald  accordingly  restored 
to  him  the  property  sold,  discharged  his  judg- 
ment, and  assigned  to  him  the  securities 
against  his  son  and  Boyce.  John  Neilson,  Jr. 
and  Boyce  are  both  proved  then  to  have  been, 
and  still  to  be  insolvent. 

R.  M.  Livingston  states  "  that  he  and  the 
other  friends  of  the  respondent  were  induced 
to  advise  him  to  settle  with  the  said  M'Donald, 
his  demands  against  the  said  John  Neilson, 
Jr.,  by  the  circumstances  that  the  property 
already  sold  out  of  doors,  and  what  would 
probably  be  sold  within  the  house,  would 
amount  to  more  than  M'Donald  would  de- 
mand as  a  condition  of  abandoning  the  pro- 
ceedings under  said  execution  ;  and  by  the 
further  circumstance  that  it  was  believed  that 
he  might  not  be  able  to  regain  his  property,  or 
its  value,  from  M'Donald,  if  it  should  be  car- 
ried away  by  him  ;"  and  he  further  states 
"  that  he  believes  that  the  respondent's  princi- 
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pal  inducement  to  make  such  settlement,  was 
the  same  as  actuated  him  and  the  respondent's 
other  friends  in  recommending  such  settle- 
ment." 

Upon  this  simple,  naked  statement  of  facts 
(excluding  for  the  present,  all  consideration  of 
the  equitable  claims  which  M'Donald  alleges 
he  had  against  the  respondent),  can  any  man 
hesitate  to  say  that  this  sale  was  most  oppress- 
ively conducted,  for  the  express  purpose  of 
compelling  the  respondent  to  assume  the  debt 
of  his  insolvent  son,  which  he  was  under  no 
obligation,  either  legal  or  moral  to  pay  ?  And 
are  not  the  common  sense  and  the  instinctive 
feelings  of  every  man  outraged,  by  the  allega- 
tion that  the  respondent  freely  and  voluntarily 
executed  the  bond  in  question  ?  He  was  under 
*a  species  of  duress  which  left  him  no  [*1  78 
volition.  (Bac.  Abr.,  Duress;  Atty-Gen.  v. 
Dulrie,  2  Vern.,  497;  Proof  v.  Hines,  Cas. 
t.  Talb.,  Ill  ;  Gould  v.  Okeden,  3  Br.  Ch.,  560  ; 
Kenrick  v.  Hudson,  6  Br.  P.  C.,  614  ;  Nicholls 
v.  Nicholls,  1  Atk.,  409  :  Thornhill  v.  Evans,  2 
Id.,  330.)  He  was  compelled  to  elect  between 
the  sacrifice  of  his  whole  personal  estate  and 
the  giving  of  the  security.  If  the  appellants 
had  a  right  to  put  him  to'that  election,  he  must 
abide  by  it.  But,  in  my  judgment,  there  must 
be  a  lamentable  defect  in  that  system  of  laws 
which  sanctions  such  proceedings ;  and  if  I  do 
not  much  deceive  myself,  I  shall  be  able  to 
vindicate  the  system,  which  we  have  the  honor 
to  administer,  from  so  serious  an  imputation. 

The  object  of  M'Donald,  in  refusing  a  post- 
ponement of  the  sale,  and  demanding  specie 
in  payment  of  the  execution,  and  of  the  bids 
which  were  made,  is  perfectly  apparent  upon 
the  face  of  the  transaction.  It  is  not  pretended 
that  any  apprehension  was  entertained  that  the 
property  would  have  been  removed  if  the  sale 
had  been  postponed,  or  that  the  security 
offered  was  not  ample  and  unquestionable,  or 
that  the  paper  currency  of  the  country  was  so 
depreciated  or  uncertain  in  value,  as  to  render 
it  unsafe  to  receive  it  in  payment.  But  the 
motives  of  M'Donald  are  not  left  to  be  gathered, 
as  matter  of  inference.  He  has  boldly  avowed 
them  in  his  answer.  "  He  admits  that  he  did 
require  payment  in  specie,  at  the  sale,  with  the 
view  of  preventing  the  respondent  from  ob- 
taining the  means  to  satisfy  the  said  execution, 
with  as  much  facility  as  he  might,  perhaps, 
otherwise  have  done,  and  with  the  view  of 
making  advantageous  purchases  thereat,  in 
the  hope  of  thereby  saving  a  portion  of  the 
large  amount  justly  due  to  him  from  said  John 
Neilson,  Jr.  (defendant  then  and  still  believing 
that  respondent  had  fraudulently  combined 
with  said  John  Neilson,  Jr.,  to  prevent  defend- 
ant from  collecting  the  same)."  It  stands,  then, 
admitted  upon  the  case  that  the  sale  was  con- 
ducted in  a  rigorous  and  unusual  manner,  not 
for  the  purpose  of  obtaining  satisfaction  of 
the  execution,  but  of  obtaining  payment  or 
satisfaction  of  a  debt  against  a  third  person. 

The  question  then  is,  whether,  admitting 
that  the  sale  could  not  have  been  impeached, 
if  this  fact  had  not  appeared,  it  is  affected  by 
the  illegal  purpose  for  which  it  was  made  ;' 
for,  if  the  sale  was,  in  judgment  of  law,  fair 
and  legal,  and  vested  M'Donald  with  a  title  to 

1.— NOTE.— Compare  Reijfal  v.  Wood,  1  Johns., 
Ch.,  402. 

J4» 


179 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1823 


179*1  the  articles  purchased  by  *him,  then, 
undoubtedly,  the  restoring  those  articles  to  the 
respondent,  affords  a  good  consideration  for 
the  bond  which  he  gave.  But,  in  my  judg- 
ment, the  sale  was  fraudulent,  and  passed  no 
title  to  any  party  to  the  fraud,  in  any  article 
purchased  at  the  auction.  I  shall  assume,  for 
the  present  (what  I  think  is  incontestably  es- 
tablished by  the  proof),  that  Griffeth  and  Liv- 
ingston, at  least,  perfectly  understood  the 
object  of  M'Donald  and  lent  themselves  to  the 
consummation  of  his  purpose.  It  presents, 
then,  the  case  of  a  combination  or  conspiracy, 
between  the  plaintiff  in  an  execution  and  the 
officer  who  is  to  execute  it,  so  to  conduct 
the  proceedings  under  it  as  to  render  it  diffi- 
cult, if  not  impossible,  for  the  defendant,  with 
the  most  abundant  means,  to  pay  it ;  and  so  as 
to  prevent  the  possibility  of  competition  at  the 
sale,  for  the  avowed  purpose  of  producing  a 
sacrifice  of  the  defendant's  property,  and  en- 
abling the  appellants  to  make  advantageous 
purchases.  Can  there  be  a  doubt,  if  the  sale 
had  proceeded,  and  no  compromise  had  taken 
place,  and  the  respondent  had  filed  his  bill  for 
relief,  that  the  Gha ncettor  should  have ^et  aside 
the  sale,  as  fraudulent,  so  far  as  the  appellants 
were  the  purchasers,  and  have  compelled  them, 
upon  receiving  the  amount  of  their  debt,  to 
restore  the  property  purchased  to  the  respond- 
ent, or  if  they  had  parted  with  it,  to  pay  him 
its  full  value  ? 

The  case  of  Lord  Cranstown  v.  Johnston,  3 
Ves..  Jr.,  170,  is  a  direct  authority  to  this 
point.  In  that  case,  Johnston,  having  a  just 
debt  of  £2,500  against  Lord  Cranstown,  and 
not  being  able  to  obtain  satisfaction  of  it  in 
England,  instituted  proceedings  against  him 
in  the  Island  of  St.  Christophers,  where  he  had 
an  interest  in  a  valuable  estate.  He  obtained 
a  judgment  against  Lord  Cranstown,  under 
which  he  caused  his  interest  in  the  estate  to 
be  sold,  and  became  himself  the  purchaser, 
through  the  medium  of  his  agent.  The  pro 
ceedings  were  admitted  to  have  been  in  strict 
conformity  to  the  law  of  the  island,  and  to 
have  vested  in  Johnston  the  legal  estate  in  the 
property  purchased.  Lord  Cranstown  filed 
his  bill  for  relief  against  the  sale,  and  prayed 
a  reconveyance  of  the  estate,  upon  payment  of 
the  debt  and  cost  to  Johnston. 
18O*]  *He  founded  his  claim  to  relief  upon 
several  grounds : 

1.  That  when  the  suit  was  commenced,  he 
was   not   personally  resident  in  St.   Christo- 
phers,  was  never  served  with  process,   nor 
appeared  in  the  cause. 

2.  That  when  the  suit  was  instituted  he  was 
in  treaty  with  the  defendant  for  securing  the 
debt ;  that    notwithstanding    the   treaty,    the 
defendant  directed  the  proceedings,  to  procure 
an  absolute  sale  of  his  estate  ;  that,  while  the 
proceedings  were  going  on,  he  declared  to 
several  persons,  that  his  only  object  was  to 
obtain  security  for  his  debt,  and  that  he  would, 
at  any  time,  accept  principal  and  interest. 

The  defendant  admitted  that  there  had  been 
a  correspondence  between  him  and  the  com- 
plainant, in  a  relation  to  a  settlement,  but  that, 
instead  of  being  lulled  into  security  by  it,  he 
had  expressly  informed  him  that  he  should 
proceed  against  his  St.  Christophers  estate  ; 
that  he  had  informed  the  husband  of  the  com- 
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plainant's  mother  that  it  was  in  his  power  to 
procure  an  absolute  sale  of  the  complainant's 
estate,  and  that  he  should  do  so  if  this  debt 
was  not  paid  ;  and  urged  him  to  become  the 
purchaser,  and  pay  the  debt.  He  explicitly 
denied  having  told  any  one  that  his  only  object 
was  to  obtain  security,  and  that  he  would,  at 
any  time,  accept  principal  and  interest ;  that 
all  the  proceedings  had  been  in  strict  conform- 
ity to  the  law  of  the  island.  No  part  of  the 
answer  was  materially  impeached  by  the  proof. 

The  defendant's  correspondence  with  his 
agent  in  St.  Christophers  constituted  a  part  of 
the  proofs.  And  from  that  correspondence  it 
appeared  distinctly  that  the  defendant's  object 
was,  not  to  obtain  payment  of,  or  security  for 
his  debt  only,  but  to  become  the  absolute  pur- 
chaser of  the  West  India  estate. 

The  Master  of  the  Rolls  granted  the  relief 
prayed  for.  He  thought  the  law  of  St.  Chris- 
tophers, which  authorized  the  sale  of  an  ab- 
sentee's estate  without  actual  uetice  of  the 
proceedings,  merely  by  leaving  notice  at  his 
last  place  of  residence,  and  posting  another 
upon  the  door  of  the  court  house,  a  very  un- 
wise and  improvident  one.  But  he  admitted 
it  to  be  the  law,  and  that  the  defendant  had  a 
right  to  proceed  under  it,  and  he  could  not 
grant  relief  upon  that  ground.  He  expresses 
*his  conviction  that  Lord  Cranstown  [*  1 8 1 
did  not  believe  that  his  estate  could  be  abso- 
lutely sold  ;  but  admits  that  this  circumstance 
could  not  affect  the  defendant.  He  admits 
that  the  denial  of  the  defendant  that  he  ever 
said  his  only  object  was  security,  and  that  he 
would,  at  any  time,  take  his  principal  and 
interest,  must  be  taken  as  true,  being  contra- 
dicted only  by  a  single  witness  ;  and  does  not 
put  his  relief  upon  that  ground.  He  places  it 
expressly  upon  the  ground  that,  from  the  cor- 
respondence between  the  defendant  and  his- 
agent,  it  was  apparent  that  the  defendant's 
object  in  the  sale  was,  not  only  to  obtain  pay- 
ment of  his  judgment,  but  to  make  an  advan- 
tageous purchase.  His  language  is  this  :  "Upon 
the  evidence,  the  case  is  clear  of  all  doubts  as. 
to  the  transaction  and  the  object  the  defendant 
had  in  view  in  getting  that  judgment.  (3  Ves., 
Jr.,  179.)  From  the  letters  of  June  and  Sept. 
from  the  agent,  it  is  clear  the  object  of  the 
defendant  was,  not  only  to  obtain  a  sale  to 
satisfy  his  judgment,  but  a  sale  at  which  he 
was  to  be  the  purchaser,  upon  such  beneficial 
terms  that  it  would  be  worth  his  while  to  fore- 
go other  prospects  in  life,  viz. :  the  settlement 
referred  to  in  the  East  Indies.  From  the  letter 
of  Nov.  13,  from  the  agent,  and  the  defense,  I 
am  to  understand  that  if  5s.  had  been  given, 
it  would  be  equally  competent  for  him  to  insist 
that  that  should  be  the  price,  and  that  he  had 
as  good  a  right  to  keep  it  as  he  has  now.  Such 
a  picture  of  a  sale  under  a  judgment  so  insisted 
upon,  is  such  as  I  should  not  have  thought 
could  have  been  exhibited  in  a  court  of  justice 
with  a  serious  intention,  supposing  that  any 
law  of  any  country  should  be  perverted  to 
such  a  purpose."  (3  Ves.,  Jr.,  180,  181.) 

Again  ;  "It  has  been  argued  very  sensibly, 
that  it  is  strange  for  this  court  to  say  the  sale 
is  void  by  the  laws  of  the  island,  or  for  want 
of  notice.  I  admit  I  am  bound  to  say  that 
according  to  those  laws,  a  creditor  may  do  this. 
To  that  law  he  has  had  recourse,  and  wishes  to 
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avail  himself  of  it.  The  question  is  whether 
an  English  court  will  permit  such  an  use  to  be 
made  of  the  law  of  that  island,  or  any  other 
country.  It  is  sold,  not  to  satisfy  the  debt,  but 
in  order  to  get  the  estate,  which  the  law  of  that 
country  never  could  intend,  for  a  price  much 
18i2*J  inadequate  to  the  real  value,  and  *to 
pay  himself  more  than  the  debt,  for  which  the 
suit  was  commenced,  and  for  which  only,  the 
sale  could  beholden."  (3  Ves.  Jr.,  Id..  182.) 

The  legality  of  the  sale,  if  a  third  person 
had  been  the  purchaser,  is  admitted  by  the 
Master  of  the  Rolls,  and  that  no  relief  could 
have  been  had  against  him.  (Id.,  183.) 

The  Act  under  which  the  sale  took  place 
was  the  Act  of  5  Geo.  II.,  ch.  7,  which  ex- 
tended to  all  the  English  plantations.  It  was 
in  force  here  from  173'3  till  the  Revolution. 

The  Master  of  the  Rolls,  I  admit,  lays  con- 
siderable stress  upon  the  unreasonable  provis- 
ion of  the  Colonial  Act,  as  to  the  service 
of  process  and  the  mode  of  sale.  But  it  is 
clear  upon  the  face  of  the  case,  that  striking 
out  of  it  the  evidence  that  Johnston's  object 
in  effecting  the  sale  was,  not  only  to  obtain 
payment  of  his  debt,  but  to  purchase  the  estate, 
the  relief  could  not  and  would  not  have  been 
granted.  It  was  put  upon  the  ground  that  his 
proceedings  were  a  fraud  upon  the  Act,  inas- 
much as  his  object  was  to  effect  a  purpose 
which  it  did  not  authorize  or  contemplate, 
under  color  of  a  proceeding  which  it  did  au- 
thorize. And  does  not  this  principle  commend 
itself  to  all  our  feelings  of  natural  justice  and 
equity  ? 

Now  can  there  be  any  difficulty  in  the  appli- 
cation of  this  principle  ?  A  legal  act  will 
always  be  presumed  to  have  been  done  for  a 
legal  purpose,  unless  the  contrary  is  made  to 
appear  by  positive  proof,  or  the  strongest 
circumstantial  evidence.  Every  intendment 
shall  be  in  favor  of  the  act.  But  when  it  does 
appear  to  have  been  done  for  an  illegal  pur- 
pose, a  court  of  equity  will  restrict  its  opera- 
tion to  the  object  which  might  legally  have 
been  accomplished  by  it. 

The  law  is  full  of  analogies  in  support  of 
this  principle.  Upon  what  other  ground  is  an 
action  upon  the  case  sustainable  against  a  sher- 
iff for  oppressively  and  maliciously  executing 
process  ?  The  oppression  and  the  malice  in 
many,  if  not  in  most  cases,  consist  in  the 
motive. with  which  an  act,  legal  in  itself,  is 
done.  Take  the  case  of  Rogers  v.  Brewster,  5 
Johns.,  125,  and  the  cases  there  cited.  The 
process  of  the  constable  authorized  him  to 
take  the  horse  of  the  plaintiff,  as  much  as  any 
other  article  of  personal  property.  But  the 
circumstances  of  the  case  showed  that  his  mo- 
1 83*]  tive  in  taking  the  *horse  in  preference 
to  any  other  property,  was,  not  to  obtain  pay- 
ment of  his  execution  in  the  most  speedy  and 
effectual  manner,  but  to  vex  and  oppress  the 
plaintiff. 

I  shall  not  take  up  the  time  of  the  court  in 
showing  that  the  only  legal  purpose  for  which 
the  execution  in  this  case  could  be  used,  was 
to  obtain  satisfaction  of  the  judgment  upon 
which  it  was  issued  ;  nor  in  a  recapitulation  of 
the  evidence  to  show,  that  instead  of  being 
used  for  that  purpose,  it  was  used  for  the 
avowed  and  express  purpose  of  enabling 
M'Donald  to  purchase  the  respondent's  property 
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at  enormous  and  ruinous  sacrifices  ;  and  if  I 
had  been  successful  in  showing  that  the  law 
would  not  have  permitted  him  to  have  retained 
the  property,  but  would  have  compelled  him 
to  restore  it,  or  account  for  its  value  to  the 
respondent  ;  it  necessarily  follows,  that  the 
voluntary  restoration  of  that  which  the  law 
would  thus  have  compelled  him  to  restore.can 
form  no  consideration  for  the  bond  of  the 
respondent. 

But  it  may  be  said  that  if  Eddy  should  not 
be  held  to  have  been  a  party  to  the  combina- 
tion, then  the  purchases  made  by  him  were 
legal,  and  the  restoration  of  the  property 
formed  a  portion  of  the  consideration  of  the 
bond.  The  consideration  for  Eddy's  portion 
was  the  respondent's  note.  It  did  not  go  into 
the  bond  ;  and  if  it  had,  M'Donald  could  not 
avail  himself  of  it.  The  judgment  and  note 
of  John  Neilson,  Jr.,  and  Boyce,  who  were 
both  notoriously  insolvent,  it  will  not  be  pre- 
tended, formed  a  consideration  sufficient  to 
sustain  the  bond  ;  and  these  are  the  only  legal 
considerations  beyond  the  debt  due  from  the 
respondent,  for  which  it  is  pretended  the  bond 
was  given. 

In  this  view  of  the  case,  therefore,  I  should 
be  clearly  of  opinion  that  the  respondent's 
bond  ought  to  stand  as  security  only  for  the 
amount  of  M'Donald's  judgment  ;  and  that 
upon  payment  of  that,  it  ought  to  be  given  up 
and  canceled. 

Nor  have  I  been  able  to  satisfy  myself  that 
M'Donald  has  any  equitable  claim  upon  the 
respondent,  for  which  the  bond  ought  to  stand 
as  further  security.  If  it  were  apparent  upon 
the  case,  that  the  bond  gave  M'Donald  no 
more  than  he  was  equitably  entitled  to  from 
the  respondent,  the  court  *would  un-  [*184 
doubtedly  direct  it  to  stand,  although  it  might 
have  been  improperly  obtained,  upon  the 
familiar  principle,  that  he  who  asks  for  equity 
shall  do  equity.  (9  Mod.,  412  ;  1  Cas.  Ch.,  97; 
Proof  v.  Nines,  Cas.  t.  Talb.,  Ill;  Gould  v.  Oke- 
den,  3  Br.  Ch.  Cas.,  560  ;  Kendrick  v.  Hudson, 
6  Br.  P.  C.,  614  ;  ThornhiU  v.  Evans,  2  Atk., 
330  ;  Ld.  Cranstown  v.  Johmton,  3  Ves.,  Jr., 
170.)  But  then  the  appellant's  equity  ought  to 
be  perfectly  clear  and  manifest,  to  induce  the 
court  to  impose  terms  upon  the  respondent,  in 
a  case  circumstanced  like  this. 

I  shall  not  enter  into  a  minute  examination 
of  the  alleged  grounds  of  the  appellant,  M'Don- 
ald's equitable  claims  against  the  respondent. 
They  relate  to  a  raft  of  timber,  belonging  to 
the  son  of  the  respondent,  out  of  the  proceeds 
of  which  M'Donald  alleges  he  was  to  have  re- 
ceived a  portion  of  his  debt  against  the  son, 
and  of  which  he  was  deprived  through  the 
agency  of  the  respondent ;  and  to  a  replevin 
suit  for  certain  goods  and  chattels  belonging 
to  the  son  of  which  it  is  alleged  the  respondent 
had  become  fraudulently  possessed,  and  a  por- 
tion of  which  still  remained  in  his  hands.  It 
is  sufficient  to  say  in  relation  to  these  claims, 
that  whatever  may  be  the  rights  of  M'Donald. 
he  can  assert  those  rights  either  at  law  or  in 
equity  ;  and  that  they  are  by  no  means  so  clear 
as  to  entitle  him  to  call  upon  the  court  in  this 
summary  and  collateral  manner  to  adjust  and 
allow  them. 

Nor  does  the  arrangement  which  is  alleged 
to  have  been  made  between  the  respondent  and 
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his  son,  and  sanctioned  by  the  family,  that  the 
amount  agreed  to  be  paid  by  the  father  for  the 
son  should  be  deducted  from  his  inheritance, 
vary  the  case.  The  agreement  of  the  son 
formed  no  consideration  for  that  ofjthe  father.1 
It  was  in  his  power  to  have  deducted  it  with- 
out the  consent  of  the  son.  He  was  under  no 
moral  or  legal  obligation  to  pay  the  debt,  and 
the  agreement  to  do  this  was  most  clearly  not 
voluntary,  but  extorted  from  him. 

I  do  not  think  the  evidence  sufficient  to 
charge  Eddy  as  a  party  to  the  combination. 
The  principal  circumstance  which  gives  rise 
to  suspicion  against  him,  is  the  fact  of  his  at- 
tending the  sale  prepared  to  pay  his  bids  with 
specie.  This  certainly  affords  some  reason  for 
believing  that  he  must  have  previously  known 
that  specie  would  be  required  in  payment,  and 
have  been  a  party  to  the  whole  arrangement ; 
185*]  *but  it  is  not  of  sufficient  weight  to 
overbalance  the  positive  denial  in  his  answer. 

As  to  the  other  appellants,  the  evidence  of 
combination  is  overwhelming.  The  testimony 
of  Hunter,  as  to  the  declaration  of  Griff eth, 
that  he  was  afraid  the  respondent  would  return 
before  the  day  of  sale  and  get  the  proceedings 
stayed,  received  strong  and  ample  confirmation 
from  Griffeth's  whole  subsequent  conduct,  and 
from  all  the  circumstances  in  the  case.  It  is 
the  first  glimmering  we  discover  of  the  spirit 
and  object  with  which  the  proceedings  were 
conducted  ;  and  makes  him  an  accessory  be- 
fore the  fact,  to  all  the  subsequent  acts  of  vio- 
lence and  oppression.  It  is  followed  up  by  an 
abandonment  of  all  official  discretion,  and  an 
entire  submission  to  the  plaintiffs  in  the  exe- 
cution. Instead  of  acting  as  the  minister  of 
the  law,  and  guarding  its  process  against  the 
misapplication  and  abuse,  he  became  the  pass- 
ive instrument  of  a  party  in  the  accomplish- 
ment of  his  illegal  purposes.  It  was  contended 
upon  the  argument  that  he  was  not  bound  to 
incur  the  hazard  of  a  suspension  or  adjourn- 
ment of  the  sale,  and  that  the  law  will  not 
inquire  into  the  extent  of  the  hazard.  Is  it 
indeed  true,  that  the  law  will  not  exercise  a 
supervision  or  control  over  the  discretionary 
acts  of  its  ministerial  officers  ?  They  that  are 
omnipotent  and  irresponsible  in  the  exercise  of 
the  power  intrusted  to  them  ?  "  It  is  a  propo- 
sition," as  was  once  said  by  Ld.  Hardwicke, 
"too  monstrous  to  be  debated." 

The  law  will  make  the  most  liberal  intend- 
ment  in  favor  of  its  ministerial  officers,  when 
acting  within  the  limits  of  their  authority  ;  but 
it  will  not  permit  them  to  resort  to  the  ultima 
ratio  when  the  legitimate  object,  which  it  is 
their  duty  to  effect,  can  be  accomplished  by 
milder  means.  Has  a  sheriff  a  right  to  load  an 
unresisting  debtor  who  quietly  submits  to  his 
authority,  with  bonds  and  fetters,  to  guard 
against  an  escape  in  carrying  him  from  his 
home  to  a  prison  ?  and  yet  it  is  the  most  effect- 
ual way  of  preventing  an  escape. 

It  was  the  duty  of  Griffeth,  under  the  cir- 
cumstances of  this  case,  to  have  suspended  or 
adjourned  the  sale  ;  and  his  conduct,  through- 
out the  whole  of  this  transaction,  deserves  the 
severest  reprehension. 

1 86*]  *It  is  due  to  the  appellant,  M'Donald, 
to  say,  what  is  apparent  on  the  face  of  this 

1. — NOTE.— Compare  Loring1  v.  Sumner,  33  Pick., 
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case,  that  he  entertained  a  sincere  and  strong 
conviction  that  the  respondent  had  aided  his 
son  in  defrauding  him  out  of  a  large  and  just 
demand  ;  and  though  this  belief,  unsupported 
as  it  is  by  proof,  does  not  alter  the  legal,  it 
does  most  essentially  change  the  moral  charac- 
ter of  his  conduct. 

The  only  question  that  remains,  is  as  to  the 
competency  of  Livingston  and  Griffeth  as 
witnesses.  No  relief  is  prayed  against  them. 
Whether  a  decree  can  pass  against  them,  for 
costs  only,  seems  to  be  questionable.  But 
admitting  that  it  may,  it  is  still  but  a  contin- 
gent liability.  A  certain  liability  for  costs  is 
undoubtedly  an  interest  which  will  render  a 
witness  incompetent.  But  upon  the  authority 
of  Man  v.  Ward,  2  Atk.,228;  Cotton  v.  Lut- 
trell,  1  Atk.,  451  ;  and  Bebeev.  The  Bank  of 
N.  Y.,  1  Johns.,  556,  I  think  these  witnesses 
were  competent,  and  that  the  objection  went 
merely  to  their  credibility. 

I  am,  accordingly,  of  opinion,  upon  the 
whole  case,  that  the  decree  of  the  Chancellor, 
as  it  respects  the  appellant,  M'Donald,  ought 
to  be  affirmed,  with  this  modification  ;  that 
the  respondent,  in  addition  to  the  note  and 
judgment  which  he  is  directed  to  reassign  and 
deliver  to  M'Donald,  also  deliver  to  him  the 
instrument  by  which  that  note  and  that  judg- 
ment were  assigned  to  him,  the  respondent,  by 
M'Donald — to  the  intent  that  the  general  re- 
lease which  it  contains,  on  the  part  of  M'Don- 
ald, of  all  demands  against  the  respondent 
may  be  canceled  ;  and  that  so  much  of  His 
Honor,  the  Chancellor's  decree,  as  relates  to 
the  appellant,  Seth  Eddy,  be  reversed. 

HUNTER,  KING,  LEFFERTS,  LYNDE,  MAL- 
LORY,  OGDEN,  STRANAHAN,  SUDAM  and 
THORNE,  Senators,  concurred. 

SAVAGE,  C h.  J.  The  facts,  in  this  case, 
which  appear  tome  material,  are  as  follows: 
In  the  month  of  Sept.,  1815,  M'Donald  sold 

foods  to  the  respondent's  son,  John  Neilson, 
r.,  amounting  to  $2,100.  Mar.  10,  1816,  J. 
Neilson,  Jr.,  gave  a  note  for  $711.25,  and  on 
the  14th  of  the  same  month  another'note  of 
$1,393.82,  both  payable  *to  Jacob  [*187 
Boyce,  or  order,  in  90  days,  and  indorsed  by 
Boyce  to  M'Donald.  On  the  16th  of  the  same 
month,  J.  Neilson,  Jr., and  M'Donald,  entered 
into  a  written  contract,  by  which  it  was  stated 
that  M'Donald  had  bought  250  sticks  of  tim- 
ber (afterwards  estimated  at  $800,  but  which 
really  produced  but  $600),  to  be  delivered  by 
J.  Neilson,  Jr.',  in  N.  Y.,  and  then  paid  for 
at  the  N.  Y.  prices,  by  being  indorsed  on 
M'Donald's  notes — the  balance  to  be  refunded 
to  J.  Neilson,  Jr.,  if  the  notes  were  thus  over- 
paid. The  timber  was  sent  to  N.  Y.  by  one 
Samuel  Hewitt,  who  proceeded  to  that  place 
in  company  with  the  respondent.  When  the 
timber  arrived  at  N.  Y.,  M'Donald  demanded 
it,  but  the  respondent  told  Hewitt  that  he  had 
no  right  to  deliver  it.  The  respondent  did 
not  promise  to  indemnify  Hewitt  against  the 
consequences  of  non-delivery,  but  Hewitt 
understood  him  that  he  (H.)  should  not  be 
injured.  The  respondent  said  M'Donald's 
debt  should  be  the  last  his  (the  respondent's) 
son  should  pay.  Hewitt  refused  to  deliver  the 
timber,and  M'Donald  sued  him  for  it.  Hewitt 
gave  himself  no  concern  about  the  suit :  the 
respondent  defended  it,  and  M'Donald  failed 
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in  his  action,  on  the  ground  that  the  contract 
between  him  and  J.  Neilson,  Jr.,  was  execu- 
tory, and  did  not  transfer  to  M'Donald  the 
title  in  the  timber. 

M'Donald  sued  J.  Neilson,  Jr.,  on  the  large 
note,  and  obtained  a  judgment,  which  was 
docketed  May  15,  1818,  and  .June  19,  follow- 
ing, afi.  fa.  thereon  was  levied  upon  the  per- 
sonal property  of  J.  Neilson,  Jr.,  in  his  pos- 
session, nearly  all  of  which  the  respondent 
appeared  and  claimed,  saying  he  had  pur- 
chased it  at  a  sheriff's  sale,  upon  an  execution 
in  favor  of  Rockwell  &  Stebbins.  The 
deputy-sheriff  who  levied,  Franklin  Living- 
ston, one  of  the  appellants,  advertised  the 
property  for  sale  July  8,  1818,  on  which  day 
the  respondent  brought  replevin  against 
M'Donald  and  Livingston,  for  a  part  of  the 
goods,  worth  about  $601.  The  value  of  those 
included  in  the  declaration  in  replevin  was 
only  $365.31.  On  the  trial,  a  verdict  passed 
for  the  defendants  in  the  suit,  M'Douald  & 
Livingston,  on  the  ground  that  the  purchase 
by  the  respondent,  under  the  Rockwell  & 
188*]  *Stebbins  execution,  was  fraudulent, 
inasmuch  as  the  respondent  had  agreed  with 
his  son  to  pay  that  execution  out  of  the  avails 
of  the  raft.  On  this  trial,  it  also  appeared 
that  the  respondent  had  no  previous  authority 
to  intermeddle  in  the  disposition  of  the  raft, 
though  his  son  afterwards  approved  of  his 
acts. 

A  judgment  was  entered  upon  this  verdict, 
and  an  execution  issued  for  $480,83,  undor 
which  Griffeth,  as  deputy-sheriff,  advertiscJ 
the  respondent's  personal  property  for  sale 
Nov.  22,  1819.  at  9  A.  M.  [Here  the  Chief 
Justice  adverted  to  the  proceedings  prepara- 
tory to,  and  attending  the  sale,  as  above  stated 
by  Sutherland  and  Wood  worth,  J.  J. 

The  sale /was  proceeding,  when  the  respond- 
ent, by  the  advice  of  his  friends,  proposed  to 
compromise  with  the  plaintiff,  who  offered  to 
take  $2,500,  in  discharge  of  all  his  claims 
against  both  father  and  son.  This  proposal 
was  finally  acceded  to,  and  the  amount  was 
secured  by  the  bond  and  mortgage  in  question, 
after  consultation  with  his  family  and  friends, 
.among  whom  an  arrangement  was  made,  by 
which  the  sum  secured  was  to  be  deducted  out 
-of  the  share  which  J.  Neilson,  Jr.,  was  to 
receive  from  the  respondent's  property,  as  a 
son's  portion. 

M.Donald,  on  receiving  the  bond  and  mort- 
gage, joined  with  Livingston  in  releasing  the 
judgment  and  execution  obtained  in  the  re- 
plevin suit.  He  transferred  to  the  respondent 
the  notes  of  $711.25,  against  J.  Neilson.  Jr., 
indorsed  by  Boyce,  and  assigned  his  judgment 
against  J.  Neilson,  Jr.,  and  executed  a  general 
release  of  all  demands  against  both  the  Neil- 
sons.  The  bond  and  mortgage  were  payable 
in  five  equal  annual  installments,  with  inter- 
est. 

When  the  first  installment  became  due, 
M'Donald  brought  a  suit  upon  the  bond  ;  and 
then,  and  not  till  then,  the  respondant  filed  his 
bill  in  the  Court  of  Chancery  for  relief. 

In  the  meantime  J.  Neilson,  Jr.,  had  ob- 
tained the  discharge  of  his  person  under  the 
Insolvent  Act. 

There  are  some  other  circumstances  which  I 
shall  notice  hereafter. 


*The  question  first  in  order  relates  [*  1 89 
to  the  cotnpetency  of  two  of  the  defendants  in 
the  court  below  (Griffeth  and  Livingston),  as 
witnesses. 

On  the  point,  whether  a  defendant,  who  is 
charged  with  fraud,  but  against  whom  noth- 
ing specific  is  prayed,  may  be  examined  as  a 
witness  for  his  co-defendants,  the  decisions  in 
the  English  courts  are  certainly  somewhat 
contradictory  ;  but  it  seems  to  me  that  the 
weight  of  the  later  authorities  is  in  favor  of 
their  adrniHsibility.  (1  Phil.  Ev.,  2d  Am.  ed., 
63  ;  Fenton  v.  Hughes,  7  Ves.,  287  :  Dunham 
v.  Corporation  of  Chippenham,  14  Ves.,  251  ; 
Whitworthv.  Davis,  I  Ves.  &  Bea.,  548,  551.) 
The  inclination,  in  our  courts,  has  been  "  to 
confine  the  question  of  interest  within  strict 
and  precise  boundaries,  and  to  let  objections 
go  more  to  the  credit  than  to  the  competency 
of  witnesses"  (Kebee  v.  Bank  of  N.  T.,  1 
Johns.,  577),  and  to  admit  the  testimony  of 
such  defendants,  permitting  all  objections  to 
be  made  to  their  credibility  rather  than  their 
competency.  (Kirk  v.  Hodgson,  2  Johns.  Ch 
550.) 

In  my  judgment,  the  CMncettor  decided 
correctly  in  receiving  the  testimony  of  Griffeth 
and  Livingston. 

The  other  points  which  appear  to  deserve 
consideration,  are:  1.  The  regularity  of  the 
proceedings  under  the  execution.  2.  The 
validity  of  the  bond  and  mortgage.  3.  If  the 
proceedings  were  irregular,  whether  the  relief 
decreed  by  the  Chancellor  should  be  granted, 
under  the  circumstances  of  this  case. 

1.  The  sheriff  must  obey  his  writ.  It  is  his 
duty,  therefore,  on  a  fl.  fa.,  to  collect  the 
money  by  the  return  day.  He  must  not  show 
favor  or  give  unreasonable  delay,  neither 
should  he  be  guilty  of  oppression,  or  use  more 
severity  than  is  necessary.  (Bac.Abr.,  Sheriff, 
N.,  Dalt.  Sheriff,  109,  110.) 

In  this  case,  the  execution  was  delivered  to 
him  Nov.  10,  1819,  returnable  at  the  next  Jan. 
Term.  He  levied  Nov.  13  and  advertised  the 
property  for  sale  on  the  22d.  The  respondent 
was  absent  when  the  levy  was  made  and  re- 
turned the  evening  before  the  sale.  On  the 
morning  of  the  22d,  he  requested  a  postpone- 
ment of  the  *sale,  to  which  Griffeth  [*19O 
answered  he  should  obey  the  instructions  of 
M'Donald.  He  requested  M'Donald  to  agree  to 
the  postponement,  which  he  refused.  I  incline 
to  credit  this  statement  of  facts,  rather  than 
the  relation  of  J.  Neilson,  Jr.  M'Donald  told 
the  deputy  that  he  should  demand  specie  of 
the  sheriff,  and  the  deputy  then  gave  notice 
that  he  should  require  it  from  the  purchasers. 

It  is  not  at  all  surprising  that  M'Donald 
should  have  been  willing  to  distress  the  re- 
spondent. Smarting  under  the  losses,  disap- 
pointments and  perplexities  he  had  suffered, 
resulting,  as  he  supposed,  from  the  wanton  and 
malicious  officiousness  of  the  respondent,  he, 
no  doubt,  felt  gratified  with  the  prospect  of 
receiving  remuneration  and  inflicting  puni.<  h- 
ment  upon  him.  The  sheriff,  however,  ought, 
not  to  lend  himself  to  any  one,  and  thus  be- 
come the  instrument  of  gratifying  the  vindic- 
tive feelings  of  an  exasperated  party.  1  am 
rather  inclined  to  believe  that,  in  thisinstnnre. 
the  deputy  acted  under  an  impression  ihat  he 
was  bound  to  obey  M'Donald's  instruct  ions.  In 
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this  he  was  mistaken.  He  was  bound  to  exer- 
cise a  proper  discretion,  and  when  he  saw  that 
there  must  be  a  great  sacrifice  of  the  respond- 
ent's property  it  was  his  duty  to  have  post- 
poned the  sale.  (Tinhorn  v.  Purdy,  5  Johns., 
845.)  A  reasonable  time  should  have  been 
given  the  respondent  to  obtain  the  money,  par- 
ticularly when  the  sheriff  could  not  possibly 
sustain 'any  loss  from  the  indulgence. 

I  cannot,  however,  believe  that  there  was 
that  combination  or  concert  between  the  ap- 
pellants, which  is  supposed.  M'Donald  and 
Livingston  were  parties  to  the  execution,  and 
it  would  have  been  strange  if 'there  had  not 
been  concert  between  them.  Griffeth  had,  sev- 
eral days  before,  informed  a  son  of  the  re- 
spondent that  he  should  not  postpone  the  sale 
without  M'Donald's  direction.  He  told  Hunter 
that  he  intended  to  sell  as  soon  as  the  law 
would  permit,  and  was  afraid  the  respondent 
would  return  and  pay  the  money.  This  con- 
versation was  voluntary  on  the  part  of  Grif- 
feth, and  certainly  not  calculated  to  further 
M'Donald's  views.  The  natural  consequence  of 
making  a  public  disclosure  of  what  M'Donald 
must  have  wished  to  be  kept  a  secret,  would 
191*]  be  to  *defeat  the  object,  by  giving  the 
opposite  party  notice,  and  therefore  enabling 
him  to  guard  against  it,  by  preparing  to  pay 
the  money. 

The  principal  circumstance  relied  on  to 
prove  combination  on  the  part  of  Eddy  is,  his 
going  to  the  sale  with  specie  in  his  pocket,  and 
offering  to  lend  it  to  the  respondent  on  condi- 
tion of  his  securing  to  him  $50  due  to  him 
from  J.  Neilson,  Jr.  This  fact,  to  my  mind, 
is  conclusive  evidence  of  Eddy's  innocence. 
He  went  to  the  sale  with  the  expectation  of 
making  advantageous  bargains,  to  indemnify 
himself  for  a  loss  sustained,  as  he  alleges, 
through  the  respondent's  instrumentality. 
What  inducement  can  any  man  have  to  attend 
a  sheriff's  sale,  or  an  auction,  but  to  make 
advantageous  purchases  ?  What  more  natural 
than  a  desire  to  secure  a  bad  debt,  under  such 
circumstances  ?  The  only  feature  about 
Eddy's  conduct  which  seems  extraordinary  is, 
that  he  was  willing  to  loan  the  specie  to  the 
respondent  on  any  terms  ;  and  it  can  only  be 
accounted  for  on  the  supposition  that  he  was 
fearful  he  might  not  otherwise  attain  his  ob- 
ject. Had  the  respondent  accepted  his  offer, 
M'Donald's  views  would  have  been  entirely 
defeated  ;  and  yet  this  offer  is  urged  as  proof 
of  Eddy's  combination  ! 

In  conducting  the  sale,  the  deputy  seems  to 
have  acted  with  ordinary  indulgence  and  pru- 
dence, but  he  certainly  erred  in  refusing  the 
postponement.  And  were  this  the  only  ques- 
tion in  the  cause,  I  should  certainly  not  hes- 
itate in  saying  that  the  sale  should  beset  aside. 

2.  The  sale  being  considered  irregular,  it 
would  seem  to  follow  that  the  bond  and  mort- 
gage, being  a  consequence  of  the  sale,  must  be 
considered  as  improperly  obtained,  and  be  set 
aside  either  totally  or  partially.  In  this  case, 
however,  there  are  considerations  which  have 
brought  my  mind  to  a  different  conclusion. 

The  opinion  of  His  Honor,  the  Chancellor,  on 
this  point,  is  in  accordance  with  former  decis- 
ions, which  are,  that  although  the  security 
may  have  been  unduly  obtained,  yet  it  shall 
stand  for  what  was  truly  due  at  the  time.  I  can 
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see  no  reason  for  limiting  this  doctrine  to  such 
claims  as  are  legally  due.  Why  do  parties  go- 
into  chancery  but  for  obtaining  *what  f*192 
a  court  of  law  cannot  give  them  ?  The  security 
ought  to  stand  for  what  in  equity  and  good 
conscience  the  party  is  entitled  to  receive. 
"Courts  of  equity  never  interfere  to  deprive 
the  plaintiff  at  law  of  any  legal  advantage 
which  he  may  have  gaineu,  unless  the  party 
seeking  relief  will  do  complete  justice,  by  pay- 
ing what  is  really  due.  Indeed,  they  have 
(upon  the  same  principle)  gone  so  far  as  to 
refuse  their  assistance  in  relieving  against  a 
judgment  obtained  by  fraud."  (Payne  v.  Dud- 
'ley,  1  Wash.,  199  ;  Small  v.  Brackley,  2  Vern., 
602.) 

The  respondent  in  this  case  had,  by  his 
improper  and  wanton  interference  with  the 
raft  which  M'Donald  had  purchased  and  paid 
for,  occasioned  a  loss  to  him  of  from  $600  to- 
$800,  besides  all  the  costs  and  expenses  which 
he  sustained. 

He  had  again,  by  a  fraudulent  purchase  of 
the  property  of  John  Neilson,  Jr.,  taken  out  of 
the  possession  of  M'Donald  property  worth,  at 
least,  $600,  a  part  of  which  only  was  included 
in  the  replevin  suit.  It  appears,  also,  that  a 
negotiation  had  previously  been  on  foot,  be- 
tween the  respondent  and  M'Donald,  for  the 
sale  and  purchase  of  the  demands  which  the 
latter  held  against  J.  Neilson,  Jr.;  and  it  also 
appears  that  the  offer  to  compromise  at  the 
sale  proceeded  from  the  respondent,  was  en- 
tered into  by  the  advice  of  friends  and  coun- 
sel, and  under  a  full  knowledge  of  his  rights. 
(1  Madd.  Ch.,  215.)  It  is  said,  indeed,  that  he 
was  apprehensive,  from  M'Donald's  circum- 
stances, that  the  property,  if  taken  away, 
would  not  be  obtained  again  ;  but  surely  there- 
was  no  ground  to  apprehend  that  both  the- 
sheriff  and  his  deputy  were  insolvent.  He  had 
his  remedy  against  the  officer,  a,s  well  as- 
against  the  party.  Although  I  cannot  approve 
the  conduct  of  M'Donald  or  the  deputy,  yet  it 
is  not  to  be  denied,  that  the  respondent  had 
provoked  the  treatment  he  received.  He  had 
deliberately  executed  the  bond  and  mortgage, 
under  the  circumstances  just  mentioned,  and 
also  had  by  a  family  arrangement,  placed  the 
amount  to  the  debit  of  his  son,  the  original 
debtor. 

In  the  research  which  I  have  been  able  to 
make,  I  find  no  case  which  goes  the  length  of 
setting  aside  a  conveyance  *made  under[*  1 93 
such  circumstances.  If  done  at  all,  it  should 
be  on  completely  indemnifying  M'Donald,  for 
the  value  of  the  raft,  the  goods  replevied,  and 
a  liberal  allowance  for  the  costs  and  expenses 
of  a  three  years'  litigation. 

3.  This  brings  me  to  the  consideration 
of  the  relief,  if  any,  which  should  be  granted. 

There  is  no  doubt  that  the  Court  of  Chan- 
cery has  power  to  grant  relief  against  deeds  and 
judgments,  not  only  when  obtained  by  fraud 
and  imposition  (Reigal  v.  Wood,  1  Johns.  Ch., 
406,  and  cases  there  cited),  but  also  when 
regularly  obtained,  if  there  are  circumstances  of 
extraordinary  hardship,  or  great  inadequacy 
of  consideration.  (Ld.  Cranstown  v.  Johnston, 
3  Ves.,  Jr.,  170.)  The  party  asking  equity 
must,  however,  do  equity.  He  must  come  into- 
court  with  clean  hands,  unspotted  with  the 
foul  stains  of  fraud  and  chicanery.  In  the 
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present  instance,  the  respondent  came  with  an 
ill  grace  into  a  court  of  equity,  to  ask  redress 
against  grievances  which  were  the  conse- 
quences of  his  own  misconduct.  Besides,  he 
slept  upon  his  rights  (if  any  he  had),  until  his 
son,  the  original  debtor,  had  obtained  a  dis- 
charge, exempting  his  person  from  imprison- 
ment. He  had  before  got  possession  of  all  his 
son's  property  ;  and  the  only  remedy  which 
M'Donald  had  to  enforce  collection  of  what 
is  admitted  to  be  an  honest  debt,  is  now  taken 
away  from  him.  If  the  bond  and  mortgage 
should  be  canceled  at  all,  on  any  terms,  it  should 
only  be  done  partially,  allowing  so  much  to 
remain  as  would  be  equal  to  the  equitable 
claims  of  M'Donald  ;  and  also  upon  restoring 
him  to  all  the  rights  which  he  possessed  ante- 
rior to  the  execution  of  those  securities.  The 
latter  condition  cannot  now  be  complied  with. 
The  release  to  J.  Neilson,  Jr.,  cannot  be  can- 
celed without  instituting  proceedings  against 
him  ;  neither  can  his  exemption  from  impris- 
onment be  taken  from  him. 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  bond  and  mortgage  given  by  the  de- 
fendant should  not  be  canceled.  Although 
the  conduct  of  M'Donald  and  the  deputy  cannot 
be  justified,  yet,  as  between  the  parties  in  in- 
terest, there  was  a  sufficient  consideration. 
194*]  *1.  Demands  were  assigned  to  the 
respondent  amounting  nominally,  to  more  than 
the  bond  and  mortgage — demands  which  he  had 
previously  proposed  to  purchase,  at  five  shil- 
lings on  the  pound.  He  now  gave  less  than 
twenty  shillings. 

2.  He  was  released   from    all    liability    to 
M'Donald,   which,  upon  equitable  -grounds, 
amounted  to  from  fourteen  to  sixteen  hundred 
dollars,  besides  costs  and  expenses. 

3.  The  respondent's  son  was  released  from 
a  debt  admitted  to  be  honestly  due,  amount- 
ing to  considerable  more  than  the  amount  of 
the  bond  and  mortgage. 

4.  The  securities  were  executed  to  settle  a 
legal  controversy.     The  respondent  knew  his 
rights,  and  that  he  had  a  remedy  against  re- 
sponsible persons.     He    had    the    benefit   of 
counsel,   and   the  advice  of  his  family  and 
friends. 

5.  And  under  all  circumstances,  the  arrange- 
ment was  reasonable  in  itself. 

My  opinion,  'therefore,  is,  that  the  decree  of 
His  Honor,  the  Chancellor,  be  reversed. 

BOWKER,  BOWNE.  BRONSON,  BURT,  CLARK, 
CRAMER,  DUDLEY,  EARLL,  EASON,  GREEN, 
HATHAWAY,  M'INTYRE,  REDFIELD,  WHEELER 
and  WOOSTER,  Senators,  concurred. 

A  majority  of  the  court  being  for  a  reversal, 
it  was  thereupon  ordered,  adjudged  and  de- 
creed that  the  decree  of  the  Court  of  Chancery 
made  in  this  cause  be  reversed ;  that  the  re- 
spondent's bill  be  dismissed,  without  costs  to 
either  party,  as  against  the  other  ;  and  that  the 
injunction  issued  in  this  cause  be  dissolved  ; 
anil  that  the  "record  and  proceedings  be  remit- 
ted, &c. 

For  affirmance  in  part,  11 ;  for  reversal,  16. 

Reversing-- 6  Johns.  Ch.,  201. 

Cited  in— 4  Cow.,  423  (n),  739  ;  13  Wend.,  451 ;  28 
Weud..  1*56, 146 :  8  Paige,  464;  12  N.  Y.,  165 ;  46  N.  Y.. 
621:  59  N.  V.,  395;  2  Barb.,  596;  9  Barb.,  370:  16 
Barb.,  649 ;  1  Abb.  Pr.,  103 ;  3  Bos.,  575:  8  How.  U.  S., 
105,  161;  3  Wall.,  210;  5  Mason,  213;  Olcott,  488;  1 
Wood  &  M.,  101 ;  Hemp.,  330. 
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*SARAH  WILSON  ET  AL.,  Appellant*,  [*195 

v. 

ROBERT  TROUP  ET  AL.  ,  Respondents. 

Appeal — Effect  on  Interlocutory  Orders— Power 
of  Attorney  to  Execute  a  Mortgage — Construc- 
tion of— Whether  Registry  of,  Necessary — 
Foreclosure,  after  Conveyance  in  Fee,  by  Mort- 
gagee—Effect of  Assignment  of  Part  Interest  in 
Mortgage — Right  of  Mortgagor  to  Redeem, 
after  Conveyance  or  Asxignment  by  Mortgagee 
— Statutory  Foreclosure — Purchase  by  Mort- 
gagee, after  Conveyance,  Inures  to  Benefit  of 
Grantee — Construction  of  Contracts — Interest 
of  Mortgagor — Nature  of  power  of  Sale  in 
Mortgage— Coupled  with  an  Interest — Powers 
Appendant  and  in  Gross — Power  Indivisible 
— Communications  to  Attorney — When  Priv- 
ileged. 

It  seems  that  an  appeal  from  a  final  decree  brings 
up  an  interlocutory  order  suppressing  certain  de- 
positions, which  may  bear  upon  the  final  decree. 

A  power  of  attorney  to  execute  a  mortgage,  au- 
thorizes the  attorney  to  insert  in  the  mortgage  a 
power  of  sale,  on  default  of  payment. 

This  does  not  alter  the  nature  of  the  instrument, 
or  give  any  greater  security  than  is  implied  in  the 
word  "  mortgage." 

The  power  to  sell  applies  solely  to  the  remedy  ; 
and  impairs  no  right  of  the  mortgagor. 

A  power  to  give  a  mortgage  must  be  taken  to 
mean  the  instrument  in  common  use  as  a  mortgage, 
where  the  power  is  to  be  executed. 

Mortgages  in  this  State  generally  include  a  power 
of  sale,  or  summary  foreclosure ; 

And  a  power  by  a  citizen  of  Pennsylvania  to  ex- 
ecute a  mortgage  in  this  State,  implies  an  author- 
ity to  insert  a  power  of  sale,  &c. 

It  is  not  necessary  to  the  validity  of  a  mortgage, 
or  a  purchase  under  a  power  of  sale  therein,  even 
as  against  subsequent  purchasers,  &c.,  that  the 
power  to  execute  it  should  be  registered  according 
to  the  Statute  (1  R.  L..  373,  sec.  2). 

This  is  not  necessary  as  against  the  mortgagor. 

The  provision  that  the  power  of  sale  shall  be  re- 
corded before  a  conveyance  under  it  shall  be  exe- 
cuted (sess.  36,  ch.  32,  sec.  6 ;  1  R.  L.,  374),  is  for  the 
benefit  of  the  purchaser ;  and  was  intended  to  pro- 
tect him  against  subsequent  purchasers,  &c. 

But  it  does  not  lie  with  the  mortgagor  to  object, 
that,  a  sale  and  conveyance  have  been  made  under 
the  power,  without  its  having  been  recorded. 

It  was  conceded  by  the  court,  that  the  registry  of 
a  power,  the  proof  or  acknowledgment  of  which 
was  tauen  out  of  this  State,  though  before  a  com- 
missioner resident  here,  is  a  nullity. 

A  mortgagee,  though  he  have  conveyed  the  whole 
mortgaged  premises  with  warranty  in  fee,  can  yet 
foreclose  for  this  conveyance  of  the  land  will  not 
pass  his  interest  in  the  mortgage. 

So,  if  he  have  thus  conveyed  only  a  part  of  the 
mortgaged  premises,  he  may  yet  foreclose  for  the 
whole  under  a  power  of  sale  in  the  mortgage  ;  and 
may  himself  become  the  purchaser. 

Whether  a  mortgagee  having  assigned  part  of 
his  interest  in  the  mortgage,  may  foreclose  under 
a  power  of  sale  in  his  own  name,  or  must  give  no- 
tice in  the  name  of  himself  and  his  assignees, 
qucere. 

Though  the  mortgagee  convey  in  fee  a  part  of  the 
mortgaired  premises,  this  does  not  prejudice  the 
right  of  the  mortgagor  to  redeem. 

A  statute  foreclosure  of  a  mortgage  is  equivalent 
to  a  foreclosure  in  equity. 

If  a  mortgagee  convey  a  part  of  the  mortgaged 
premises  with  warranty,  *and  afterwards  [*196 
Himself  purchase  the  whole  under  the  power  of 
sale,  the  purchase  will  inure  to  the  benefit  of  his 
grantee. 

The  power  to  execute  an  instrument  of  known 
and  definite  signification  in  the  law,  will  not  au- 
thorize the  execution  of  one  having  a  different 
effect.  Thus,  a  power  to  convey  does  not  author- 
ize the  attorney  to  insert  in  the  conveyance  a  cov- 
enant of  Sf  isin. 

In  the  construction  of  all  contracts,  the  situation 
of  the  parties,  and  the  subject  matter  of  the  con- 
tract are  to  be  considered,  in  order  to  determine 
the  meaning  of  any  particular  provision. 
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This  rule  applied. 

A  mortgagor  is  deemed  seised  as  to  all  persons 
except  the  mortgagee,  &c. 

Both  at  law  and  in  equity,  a  mortgage  is  consid- 
ered a  mere  security  for  money. 

The  interest  of  the  mortgagee  is  a  chattel  merely: 

And  will  pass  by  delivery  without  writing. 

A  mortgage  is  a  mere  incident  to  the  debt ; 

And  an  assignment  of  the  Interest  in  the  land 
without  the  debt  Is  a  nullity. 

A  mortgage  is  good  without  a  power  of  sale. 

The  words  even  of  a  naked  power  are  not  always 
confined  to  what  they  necessarily  import  in  their 
strictest  legal  senses ; 

But  they  are  to  be  construed  according  to  the  in- 
tent of  the  parties. 

This  rule  considered  upon  authority  ; 

And  applied. 

The  nature  of  a  power  of  sale  in  a  mortgage  con- 
sidered. 

It  is  a  power  coupled  with  an  interest. 

It  seems  it  is  a  power  appendant,  and  not  in 
gross. 

The  distinction  between  powers  appendant  and  in 
gross. 

The  first  is  where  the  donee  of  the  power  has  an 
estate  in  the  lands ;  and  the  estate  to  be  created  by 
the  power  does,  or  may,  take  effect  in  possession, 
during  the  continuance  of  the  estate  to  which  the 
power  is  annexed. 

As  a  power  to  a  tenant  for  life,  in  possession,  to 
make  leases. 

The  latter  is  where  the  donee  of  the  power  has 
an  estate  in  the  lands ;  but  the  estate  to  be  created 
under  the  power  is  not  to  take  effect  till  the  deter- 
mination of  the  estate  to  which  it  relates. 

If  the  donee  of  a  power  appendant  and  coupled 
with  an  interest  (as  a  mortgagee)  convey  his  whole 
estate,  this  would  pass,  but  not  extinguish  the 
power. 

This  is  the  common  case  of  the  assigment  of  a 
mortgage; 

Which  carries  not  only  the  legal  estate,  but  all 
the  remedies  or  powers  attached  to  it. 

But  a  conveyance  of  part  of  the  estate  will  not 
carry  with  it  a  corresponding  portion  of  the  power. 

Because  the  power  is  indivisible. 

It  can  operate  but  once,  and  then  is  exhausted. 

A  trustee  may  purchase  for  the  exclusive  benefit 
of  his  ce#tut  (fue  trust. 

And  if  he  purchase  for  his  own  benefit,  it  is  good 
until  set  aside  by  the  cestui  que  trust,  who  alone  has 
a  right  to  object. 

It  seems  that  communications  made  to  an  attor- 
ney at  law,  by  one  who  has  retained  him  to  con- 
duct a  foreclosure  by  advertisement,  under  the  Act 
197*]  Concerning  Mortgages,  such  communica- 
tions, having  relation  to  the  business  of  the  fore- 
closure, are  to  be  considered  as  confidential  com- 
munications between  attorney  and  client;  and 
therefore  inadmissible  in  evidence  against  the 
client. 

Citations— 6  Ves.,  797 ;  1  Ves.  &  B.,  471 ;  4  Bro.,  278; 
9  Mod.,  1 ;  1  Sch.  &  L.,  380 :  5  Johns.,  58  ;  7  Johns., 
390;  Com.  Dig.  Attor.  C.,  11;  8  Mass.,  214;  10  Mass.. 
384;  19  Johns.,  104,325;  1  Cai.  Cas.,  17:  10  Johns., 
185;  1  Brown's  Ch.,  368,  395;  2  Pow.  on  Mort.,  285; 
12  Johns.,  201 ;  13  Johns.,  316 ;  14  Johns..  193 :  1 
Johns.  Cas.,  81,  90;  6  Johns.,  290:  11  Johns.,  534; 
Mose.,  146;  7  Ves.,  Jr.,  547:  Doug.,  292:  2  Ves.,  Jr., 
98,  336 ;  Skin.,  427 :  1  Co..  175  a ;  1  Mad.,  189,  214 :  1 
Freem.,  149, 163, 176  8.  C.;  2  Eg.  Cas.  Ab.,  668 ;  5  Ves., 
445 ;  Co.  Litt.,  342  b,  n.  298 ;  Sug.  Pow.,  52,  446,  449 : 
Cro.  Car.,  110, 472 ;  Doug.,  447,  391 ;  1  R.  L.,  372,  375  ; 
2  Johns.  Ch.,  252 ;  Willes,  169  ;  1  Burr.,  125. 

A  PPEAL  from  the  Court  of  Chancery.  Will- 
J\.  iam  Wilson,  the  father  of  the  appellants, 
late  of  Northumberland,  in  Pa.,  deceased,  held 
an  interest  in  a  contract  with  one  Charles  Will- 
iamson for  6,000  acres  of  land  in  Steuben  and 
Ontario  Counties,  which  Williamson  was  to 
convey  for  the  consideration  of  £795,  N.  Y. 
currency.  Oct.  6,  1796,  Wilson  gave  a  power 
of  attorney  to  Daniel  Faulkner  to  receive  a 
conveyance  with  warranty,  and  execute  bonds 
and  mortgages  to  Williamson,  and  do  and  per- 
form all  things  necessary  and  lawful  to  secure 
the  purchase  money.  Oct.  21,  1796,  Faulkner 
received  the  deed  and  executed  a  bond  and 
mortgage  accordingly.  This  mortggae  in- 
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eluded  a  special  power  to  the  mortgagee,  &c., 
to  sell  the  land  and  raise  the  money 
due  on  default  of  the  mortgagor,  &c. , 
to  pay  according  to  the  bond  (which,  by  our 
Statutes,  2  Green!.,  101,  Act  of  26th  of  Feb., 
1788,  1  K.  &  R.,  482— re-enactment,  6th  Apr., 
1801,  and  1  R.  L.,  by  Wood  worth  &  Van  Ness, 
373,  sec.  5),  gives  the  mortgagee,  his  assigns, 
»fec.,  the  right  of  summary  foreclosure  without 
a  bill  of  equity.  The  mortgage,  but  not  the 
power  to  Faulkner,  was  registered  in  the  clerk's 
office  of  Steuben  Co.,  Oct.  27,  1796. 

Williamson  assigned  this  mortgage  to  Sir 
William  Pultney,  who  died  intestate  in  1805, 
leaving  Henrietta  Laura  Pultney,  Countess  of 
Bath  (wife  of  Sir  James  Pultney),  his  only 
child  and  heir  at  law.  She  died  in  July,  1808, 
intestate  as  to  her  real  estate,  which  descended 
to  Sir  John  Lowther  Johnstone,  her  son  and 
heir  at  law. 

On  the  death  of  Sir  William  Pultney,  the 
respondent,  Robert  Troup  took  out  letters  of 
administration  on  his  estate. 
From  1806  to  May  1811,  the  respondent  Troup, 
as  agent  successively  of  Sir  William  Pultney 
and  Johnstone,  sold  and  conveyed  divers  par- 
cels of  the  mortgaged  premises  to  eleven  of 
the  other  respondents. 

*Notwithstanding  these  sales,  Troup  [*198 
as  administrator  of  Sir  William  Pultney,  Oct. 
16,  1810,  advertised  the  mortgaged  premises 
for  sale  under  the  power  of  the  mortgage,  and 
in  Apr.,  1811,  sold  them  to  Samuel  S.  Haight, 
the  highest  bidder,  at  $350,  who  bought  at  the 
request  of  Troup,  and  the  same  day  conveyed 
the  premises,  for  a  nominal  consideration,  to 
Johnstone  and  his  wife. 

Haight  was  an  attorney  at  law,  and  under 
the  direction  of  Troup,  aided  in  conducting 
the  foreclosure.  He  was  examined  as  a  wit- 
ness below,  to  impeach  the  proceedings,  and 
one  question  was,  whether  he  was  admissible. 

The  power  of  sale  was  proved  by  a  subscrib- 
ing witness,  before  a  master  in  chancery  of  this 
State,  but  who  went  into  Pa.  to  take  the  proof 
Nov.  20,  1809,  and  registered  Dec.  13,  1809. 
This  error  was  not  discovered  till  after  the  sale 
when,  June  8,  1812,  the  power  was  regularly 
proved,  and  June  11,  duly  recorded. 

William  Williamson  died  intestate,  A.  D., 
1813,  and  the  appellants  are  hisjieirs  at  law. 

Since  the  sale  at  auction  in  1*811,  Troup  as 
agent  of  the  Pultney  estate,  had  gone  on  sell- 
ing different  parcels  of  the  mortgaged  prem- 
ises, &c.,  till  on  the  29th  Sept.,  1820,  the  appel- 
lants filed  their  bill  to  redeem,  and  for  an  ac- 
count, &c. 

The  bill  also  charged  unfairness  and  fraud 
in  conducting  the  sale  under  the  power.  The 
facts  bearing  upon  this  question,  with  the  other 
additional  facts  which  it  is  deemed  material  to 
notice,  are  sufficiently  stated  in  the  opinions  of 
the  judges,  and  by  the  Chancellor  in  giving 
the  reasons  of  his  decree,  which  was,  to  dis- 
miss the  bill  without  costs. 

The  reasons  for  this  decree  were  assigned  as 
follows,  .by  the  late 

CHANCELLOR  KENT.  The  great  and  leading 
point  in  this  case  is,  whether  the  sale  of  the 
mortgaged  premises,  under  the  power  con- 
tained in  the  mortgage,  was  duly  made  under 
a  competent  power. 

If  this  point  be  determined  in  favor  of  the 
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sale,  it  will  be  unnecessary  to  examine  whether 
there  was  any  sufficient  ground  to  consider 
Wilson  as  having  abandoned  or  waived  by  his 
acts  and  his  acquiescence,  prior  to  the  sale,  his 
199*]  equity  of  *redemption  in  the  mortgaged 
premises,  so  as  to  have  concluded  himself  and 
his  representatives  from  a  right  to  redeem. 

The  letter  of  attorney  authorized  Faulkner, 
for  Wilson  and  in  his  name  to  ask,  demand, 
and  receive  of  Williamson  deeds  for  the  prem- 
ises, and  to  sign,  seal,  deliver  and  acknowl- 
edge, a  mortgage  or  mortgages,  &c.,  bonds  to 
the  amount  of  the  consideration  money  remain- 
ing due,  for  the  better  securing  of  the  same,  ac- 
cording to  an  agreement  thereof  between  them 
made,  and  granting  to  his  said  attorney  full 
power  and  authority  to  do  and  perform  all 
things  necessary  and  lawful  to  the  obtaining  to 
him  and  for  his  use,  a  title,  &c.,  and  securing 
the  consideration  money  therefor  to  the  afore- 
said Charles  Williamson. 

Under  this  power  a  deed  was  received  by 
Faulkner  from  Williamson  to  Wilson,  and  a 
mortgage  simultaneously  and  of  the  same  date 
(being  Oct.  21,  1796),  executed  by  Faulkner, 
for  and  in  the  name  of  Wilson,  to  secure  the 
amount  of  the  consideration,  including  a  rata- 
ble compensation  for  mills  built  upon  the 
premises.  This  allowance  for  the  mills  which 
increased  the  amount  of  the  mortgage  beyond 
the  actual  consideration  of  the  deed,  was  in 
pursuance  of  an  agreement  between  William- 
son and  Faulkner,  who  acted  on  behalf  of  all 
the  parties  in  interest  in  the  premises,  and 
which  agreement  was  alluded  to  in  the  letter 
of  attorney.  The  mortgage  was  in  the  printed 
form  used  in  the  offices  of  the  agency  of  the 
Pultney  estate,  and  it  contained  the  usual  power 
to  sell  on  default  of  payment,  and  which 
power  had  been  invariably  inserted  in  all  the 
mortgages  taken  by  the  Pultney  agent.  A 
power  to  mortgage  would  seem  to  include  in  it 
a  power  to  authorize  the  mortgagee  to  sell  on 
default  of  payment,  because  the  power  to  sell  is 
one  of  the  customary  and  lawful  remedies  given 
to  the  mortgagee.  It  is  a  power  which  has 
been  repeatedly  regulated  by  statute,  and  is, 
therefore,  known  to  the  law,  and  is  in  univer- 
sal use.  It  has  consequently  become  a  power 
incident  to  the  power  to  mortgage  and  will,  of 
course,  be  included  in  the  power  to  mortgage, 
if  there  be  nothing  in  the  instrument  conveying 
the  power  specially  excluding  it,  and  the  party 
creating  the  power  be  competent  in  age  to 
grant  it. 

2OO*]  *Courts  of  equity  look  to  the  end  and 
design  of  the  parties  in  considering  the  extent  of 
powers,  and  to  a  substantial  rather  than  to  a 
literal  execution  of  the  power.  On  this  princi- 
ple, a  power  limited  in  terms  has,  in  favor  of 
the  intention,  been  deemed  a  general  power, 
and  a  general  power  in  terms  has  been  cut 
down  to  a  particular  purpose.  Why  should 
we  not  conclude  that  the  parties  in  this 
case  had  in  contemplation  a  mortgage  in  the 
usual  sense  of  that  security,  with  all  the  reme- 
dies then  in  use  and  recognized  by  law  ?  It  is 
very  certain  that  the  mortgagee  meant  a  mort- 
gage with  a  power  to  sell,  because  it  was  his 
invariable  practice  to  take  mortgages  with  such 
a  power;  and  when  he  entered  into  a  covenant 
with  Faulkner  and  others,  in  1795,  to  sell  the 
land  and  take  a  good  and  sufficient  bond  and 
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mortgage,  it  is  to  be  presumed  that  the  same 
kind  of  mortgage  was  understood  between  the 
parties,  which  was  afterwards  executed  by  F. 
and  accepted  by  W.  under  the  power.  It  b 
equally  reasonable  to  presume  that  Wilson, 
who  created  the  power  from  the  proximity  of 
bis  residence  to  the  Pultney  offices,  his  inti- 
macy with  Faulkner,  his  attorney,  and  the  gen- 
eral notoriety  of  the  transactions  of  the  agency 
of  the  Pultney  lands  must  have  been  acquaint- 
ed with  the  practice  of  the  Pultney  agents  in 
taking  mortgages,  and  that  he  also  meant  a 
mortgage  full  and  effectual,  according  to  that 
practice,  with  all  the  customary  remedies  to 
enforce  it. 

A  power  to  mortgage  is  a  power  to  give  the 
same  security  under  that  name,  in  as  full  and 
effectual  a  manner  as  the  party  himself,  who 
created  the  power  could  give.  The  letter  of 
attorney  was  general  in  its  terms.  It  was  to 
give  "  a  mortgage,"  and  "  to  do  and  perform 
all  things  necessary  and  lawful  for  securing 
the  consideration  money."  If  the  power  to 
sell  was  usually  inserted  in  a  mortgage,  as  an 
ordinary  and  lawful  part  of  it,  the  attorney  in 
this  case  had  authority  to  insert  it  under"  his 
general  authority  to  mortgage,  and  to  do  what 
was  necessary  and  lawful.  Everything  inci- 
dent to  a  mortgage  which  Wilson  himself  could 
do  in  and  by  the  act  of  giving  a  mortgage, 
Faulkner  could  do  under  the  power. 

Powers  are  construed  with  this  liberality, 
and  to  this  extent. 

*lnLiefev.  Saltingstone,  1  Mod.,  189;[*2O1 
1  Freem.,  149,  163,  176,  S.  C.,  the  testator  de- 
vised his  farm  to  his  wife,  for  her  natural  life, 
and  by  her  to  be  disposed  of  to  such  of  his 
children  as  she  should  think  fit.  She  conveyed 
the  estate  to  her  son,  in  fee,  and  the  power 
was  held  well  executed,  even  at  law.  The 
principle  of  the  case  was,  that  where  the  de 
visor  gives  to  another  a  power  to  dispose,  he 
gives  to  the  person  the  same  power  that  he 
himself  had  to  dispose.  If  the  devise  be  that 
I.  8.  may  sell  my  land,  he  may  sell  the  inherit- 
ance. 

There  is  much  force  to  be  given  to  the 
validity  of  the  power  to  sell,  from  a  view  of 
the  doctrine  touching  leasing  powers.  If  a 
tenant  for  life  has  power  to  grant  leases  "re- 
quiring the  best  improved  rents,"  he  may  cause 
to  be  inserted  in  the  leases  the  usual  covenants 
for  payment  of  the  rents,  and  a  clause  of  re- 
entry upon  non-payment,  though  the  power 
be  silent  as  to  any  covenants  of  that  kind. 
These  incidental  provisions  are  considered  as 
implied  in  the  power  of  leasing.  Such  pro- 
visions were  deemed  valid,  though  the  lease 
was  on  other  accounts  much  criticised  in  Jones 
v.  Verney,  Willes,  169,  and  the  omission  of 
them  would  be  fatal  under  such  a  power,  ac- 
cording to  the  opinion  of  Lord  Mansfield,  in 
Taylor  v.  Horde,  1  Burr.,  125;  and  to  show 
the  liberal  construction  of  powers  in  equity,  in 
furtherance  of  the  end  for  which  they  were 
created,  we  may  refer  to  the  case  of  Roberts  v. 
Dixatt,  2  Eq.  Gas.  Abr.,  668,  pi.  19,  in  which 
a  power  to  appoint  and  divide  an  estate,  was 
held  well  executed  by  a  charge  of  a  sum  of 
money  upon  it;  for  though  that  was  not  within 
the  direct  terms  of  the  power,  yet  Lord  Hard- 
wicke  held  it  to  be  within  the  intent,  and 
an  execution  of  the  power  in  substance. 
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Again,  in  Long  v.  Long,  5  Ves.,  445,  it  was 
held  that  a  power  to  charge  an  estate  with  the 
payment  of  moneys  for  the  benefit  of  the  chil- 
dren, as  he  should  think  fit,  would  authorize  a 
disposition  of  the  estate  itself.  A  power  to 
charge  included  a  power  to  sell  and  Sir  Will- 
iam Grant  afterwards  (6  Ves.,  797)  cited  the 
case  as  establishing  that  point,  and  he  seems 
to  have  sanctioned  in  Bullock  v.  Fladgate,  1 
Ves.  &  Bea.,  471,  such  deviations  from  the 
2O2*]  *letter  of  the  power  ;  and  though  it  is 
considered  as  a  questionable  point,  whether  a 
power  to  sell  or  exchange  would  authorize  a 
partition  of  laud  (Abell  v.  Heathcote,  2  Ves. , 
Jr.,  98  ;  4  Bro.,  278  ;  same  case  questioned  in 
M' Queen  v.  Farquhar,  11  Ves.,  467,  and  Atty- 
Oen.  v.  Hamilton,  1  Madd.,  214),  yet-  Mr. 
Sugden  (Tr.  on  Pow.,  2d  ed.,  446,  449)  gives 
it  as  the  result  of  the  cases,  that  where  a  free- 
hold interest  is  authorized  to  be  appointed 
under  a  power,  a  different  species  of  estate, 
less  valuable,  will  be  supported  in  equity.  We 
surely  cannot  be  departing  from  the  spirit  of 
all  these  cases,  when  we  construe  a  power  to 
mortgage  as  involving  in  it  a  power  to  add  the 
ordinary  and  lawful  remedies  prescribed  by 
law,  upon  breach  of  the  condition  of  the  mort- 
gage. The  remedies  are  the  means  for  render- 
ing the  mortgage  an  effectual  security  for  the 
debt.  The  statute  foreclosure  is  cheaper  and 
more  simple,  and  generally  more  expeditious 
than  a  forclosure  by  bill  in  chancery;  and  it  is 
always  deemed  a  matter  of  some  consequence 
by  the  mortgagee,  that  he  should  have  such  a 
remedy  within  his  discretion.  At  so  early  a 
period  as  the  date  of  the  mortgage,  when  the 
practice  of  the  Court  of  Chancery  was  quite 
limited  and  in  very  few  hands,  the  authority 
to  sell  by  act  of  the  party  must  have  been 
deemed  of  almost  incalculable  value.  That 
power  is  still  necessary  to  the  completion  and 
perfection  of  the  security,  because  it  affords 
the  alternative  remedy  authorized  by  law.  A 
power  to  mortgage  does,  therefore,  very  clear- 
ly, in  my  view  of  the  case,  carry  with  it  a 
power  to  authorize  the  mortgagee  to  foreclose 
by  selling  under  the  Statute.  The  power  in- 
tended to  mortgage  in  the  best  manner  that  it 
could  be  made  consistently  with  law,  and  as 
between  the  mortgagee  and  mortgagor,  the 
equity  of  the  case  is,  that  the  former  should  be 
deemed  clothed  with  all  the  customary  rights 
and  priviliges  of  a  mortgagee,  and  more  espe- 
cially when  it  appears  that  this  same  mortgagee 
was  in  the  invariable  habit  of  taking  mortgages 
in  the  form  adopted  in  this  case. 

A  different  construction  would  make  the 
mortgage  operate  most  injuriously  upon  the 
mortgagee,  and  in  the  present  instance,  by  un- 
settling titles,  it  would  make  immense  mis- 
2O3*J  chief.  *It  may  be  observed,  in  aid  of 
the  construction  I  have  adopted,  that  Wilson 
acquiesced,  during  his  lifetime,  in  the  execu- 
tion of  the  power.  He  is  presumed  to  have 
had  early  notice  of  the  bonds  and  mortgage, 
and  of  the  terms  of  them,  and  not  one  word  of 
objection  to  the  power  was  made  by  him,  from 
Oct.,  1796,  to  his  death  in  1814.  It  is  with  the 
appearance  of  great  injustice,  that  his  repre- 
sentatives should  at  this  day  attempt  to  set 
aside  the  sale  upon  such  a  pretext. 

If  the  power  be  admitted  to  have  been  in- 
serted in  the  mortgage  by  proper  authority,  it 
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puts  an  end  to  the  present  claim.  T,he  sale 
was  fairly  made  upon  the  due  public  notice  re- 
quired by  law.  This  is  very  satisfactorily 
proved  ;  and  there  is  no  ground  for  the  charge 
of  irregularity  touching  any  part  of  the  pro- 
ceedings. Something  was  said  upon  the  argu- 
ment about  fraud  in  the  sale,  but  there  is  no 
such  allegation  in  the  bill,  nor  is  it  made  a 
point  in  the  case  by  the  complainant's  counsel. 
The  charge  is  irregularity  and  want  of  author- 
ity, and  there  is  nothing  in  the  proofs  to  give 
countenance  to  the  suggestion  of  fraud,  had  it 
even  been  made  a  substantial  averment  in  the 
bill.  The  power  to  Faulkner  to  execute  the 
mortgage  is  fully  proved.  It  was  recorded  in 
1809,  and  again  in  1812,  and  the  power  con- 
tained in  the  mortgage  was  duly  recorded  as 
early  as  June,  1808. 

There  is  not  then  any  ground  to  impeach 
the  title  held  under  the  sale.  The  mortgaged 
premises  were  purchased  by  S.  S.  Haight,  on 
behalf  of  the  proprietors  of  the  Pultney  estate, 
and  the  Statute  authorized  the  mortgagee  or 
any  person  on  his  behalf  to  purchase.  The 
title  thus  acquired  cannot,  to  use  the  words  of 
the  Statute,  "be  defeated  in  favor  of ,  or  for 
the  benefit  of  any  person  claiming  the  equity 
of  redemption." 

The  only  remaining  pretense  upon  which 
the  sale  is  to  be  defeated  is,  that  the  defendants 
had  previously  conveyed  a  part  of  the  prem- 
ises in  fee.  These  conveyances  were  made 
under  the  assumption  that  Wilson  had  aban- 
doned all  claim  to  the  equity  of  redemption, 
and  the  deed  from  Williamson  to  him  was  in 
the  possession  of  the  Pultney  agent.  If  that 
deed  had  been  surrendered  by  Wilson  (and  we 
cannot  *otherwise  account  for  its  being  [*2O4 
in  possession  of  the  mortgagee),  it  affords 
very  strong  color  for  the  inference  that  the 
right  of  redemption  had  been  truly  abandoned; 
and  that  inference  is  much  strengthened  by 
his  long  acquiescence  ia  the  possession  taken, 
and  acts  exercised  by  the  mortgagee  as  owner, 
and  by  the  non-payment  of  any  part  of  the 
principal  and  interest  of  the  consideration,  ac- 
cording to  the  contract.  But  I  do  not  lay 
much  stress  upon  this  assumed  fact  of  an 
abandonment  of  the  equity  of  redemption,  and 
I  refer  to  it  only  as  evidence  of  the  good  faith 
and  sincerity  with  which  acts  of  ownership 
over  the  property  were  exercised.  On  this 
point,  however,  we  need  not  dwell, -for  the 
mortgagee  afterwards  treated  the  property  as 
covered  by  a  subsisting  mortgage,  and  the 
equity  of  redemption  was  regularly  foreclosed. 
The  sale  by  the  mortgagee  could  not,  upon 
any  reasonable  principle,  deprive  him  of  the 
right  of  foreclosing  the  mortgage,  nor  could 
they  prejudice  the  right  of  the  mortgagor  to 
redeem.  If  the  mortgage  was  still  subsisting, 
the  purchasers  under  the  mortgagee  took  sub- 
ject to  the  mortgage,  and  the  right  of  redemp- 
tion ;  a  mortgagee  before  foreclosure,  cannot 
even  make  a  lease  so  as  to  bind  the  mortgagor 
when  he  comes  to  redeem.  (Hungerford  v. 
Clay,  9  Mod.,  1.) 

The  suggestion  that  the  mortgagee  could  not 
foreclose,  because  he  had  previously  sold  par- 
cels of  the  land,  is  entirely  without  any  founda- 
tion in  precedent  or  justice.  The  sales  created 
of  themselves  no  obstacle  to  the  right  of  re- 
demption. If  the  mortgagor  was  entitled  to 
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redeem,  he  could  recover  the  possession  as 
•against  those  purchasers,  equally  as  well  as  he 
could  recover  it  against  the  mortgagee  himself, 
or  his  heirs  after  his  death  ;  a  mortgage  can- 
not, by  fine  and  non-claim,  bar  the  equity  of 
redemption.  The  fine  displaces  nothing.  It 
is  still  the  same  estate  (Lord  Redesdale,  1  Sch. 
&  L.,  380).  The  same  power  that  awarded  the 
redemption,  could  award  a  restitution  of 
possession.  The  argument  on  the  part  of  the 
plaintiffs,  would  go  to  prove  that  a  foreclosure 
by  bill  was  equally  barred,  as  a  foreclosure  by 
advertising  under  the  Statute.  In  both  modes 
the  mortgagor  should  come  in  before  the  sale, 
2O5*]  *and  make  his  defense.  He  is  pre- 
sumed in  law  to  have  equal  notice  of  the  pro- 
ceeding in  each  case,  and  a  foreclosure  and 
sale  is  as  much  a  bar  in  the  one  case  as  in  the 
other. 

A  good  deal  was  said  upon  the  argument, 
touching  the  disclosure  by  Haight  of  the  con- 
fidential correspondence  between  him  and 
Troup,  during  the  time  that  he  was  employed 
to  conduct  the  foreclosure.  As  I  see  nothing 
in  that  correspondence  that  applies  to  any  part 
of  the  case,  except  the  point  of  abandonment 
by  Wilson,  of  the  right  to  redeem  (and  on 
which  I  have  not  thought  it  necessary  to 
dwell),  the  competency  of  this  testimony  be- 
comes immaterial.  But  I  ought  not,  perhaps, 
to  let  that  question  pass,  since  it  has  been  dis- 
cussed before  me,  and  will  probably  be  dis- 
cussed again  in  this  court.  A  motion  was 
made  during  the  argument  to  suppress  those 
letters,  and  the  question  on  their  competency 
was  reserved. 

Haight  was  employed  by  Troup  to  foreclose 
the  mortgage,  and  he  says  he  believes  that  the 
business  of  conducting  the  foreclosure  would 
not  have  been  confided  to  him,  if  he  had  not 
been  a  lawyer.  It  was  professional  business, 
and  in  respect  to  that  particular  transaction, 
the  parties  appear  to  have  stood  in  the  relation 
of  attorney  and  client,  and  the  communica- 
tions in  the  letters  of  Troup,  prior  to  the  sale, 
were  upon  every  reasonable  ground,  entitled 
to  the  protection  of  that  relation,  as  confi- 
dential communications.  The  voluntary  dis- 
closure of  those  letters  relating  to  this  subject 
to  the  adverse  party,  I  consider  as  a  reprehen- 
sible breach  of  trust,  and  which  the  right  and 
privilege  of  the  client  require  should  not  be 
permitted  in  a  court  of  justice.  The  letters 
related  also  to  other  business  respecting  the 
general  agency  of  the  Pultney  estate  ;  but  that 
circumstance  does  not  affect  the  confidential 
communications  relative  to  the  particular 
business  confided  to  him  as  attorney,  nor  de- 
stroy the  confidence  under  which  the  law  con- 
siders them  as  received.  I  should  deem  it  a 
•dangerous  precedent,  and  one  that  would  im- 
pair the  good  faith  that  ought  to  be  observed, 
and  which  the  public  good  and  those  valuable 
interests,  which  clients  must  confide  to  their 
counsel,  require  to  be  observed  to  lend  the 
2O6*]  *sanction  of  this  court,  to  the  dis- 
closures in  question ;  those  letters  are,  there- 
fore, inadmissible  as  evidence  in  the  cause. 

My  conclusion  upon  the  case  was,  that  the 
plaintiffs  were  not  entitled  to  redeem,  and  I 
accordingly  dismissed  the  bill  without  costs. 

Mr.  II.  Bleecker,  for  the  appellants,   made 
the  following  points  : 
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1.  The  abandonment    set  up  by  the  defend- 
ants is  itself  invalid,  and  could  not  be  estab- 
lished by  parol  evidence. 

2.  The  abandonment  is  disproved. 

3.  If  such  abandonment  ever  existed,  it  was 
waived  by  the  subsequent  proceedings  on  the 
part  of    the  representatives   of   Sir   William 
Pultney. 

4.  Daniel  P.    Falkner,   who  executed   the 
mortgage  as  William  Wilson's  attorney,  had 
no  authority  to  insert  therein  a  power  of  sale 
under  the  Statute. 

5.  The  power  of  attorney,  under  which  the 
mortgage  was  made,  was  not  legally  recorded 
before  the  sale  under  the  mortgage,  the  proof 
being  taken  out  of  the  State. 

6.  The  mortgagee  or  his  assigns,  having  con- 
veyed divers  parts  of  the  mortgaged  premises 
in  fee  simple,  with  warranty,  before  the  sale 
under  the  power,  could  not  proceed  to  sell  or 
buy  under  the  power. 

7.  At  any  rate,  the  sale  in  this  case  was  void, 
it  not  having  been  made  for  the  purpose  of 
collecting  the  money  due  on  the  bond. 

8.  The  complainants  are  entitled  to  redeem 
the  mortgaged  premises,  and  to  be  restored  to 
the  same,  on  payment  of  the  mortgage  money, 
as  if  it  had  been  paid  when  due. 

9.  But  if  it  shall  be  decided  that  any  part 
of  the  mortgaged  premises  is  held   by  bona 
fide  purchasers,    not  affected  by  notice,   the 
complainants  ought  to  have  a  decree  for  the 
purchase  money,  or  the  present  value  of  the 
premises,  at  their  election,  allowed  to  them  in 
extinguishment  of  the  mortgage. 

10.  After  the  mortgage  shall  be  thus  ex- 
tinguished,  the    complainants    ought    to    be 
allowed,  as  to  the  remaining  premises  in  the 
hands  of  such  bona  fide  purchasers,   to  have 
*their  portion  of  the  securities  for  the  [*2O7 
purchase  money,  or  a  decree  that  the  present 
value  of  their  share  of  such  premises  be  paid 
to  them  by  the  representatives  of  Sir  William 
Pultney. 

1,  2/3.  As  to  the  abandonment.  Wilson 
had  purchased  and  given  a  mortgage.  This 
gave  him  a  full  and  perfect  title  to  every  pur- 
pose, except  that  of  securing  the  debt.  (18 
Johns.,  114.)  He  owned  an  estate  which  might 
descend  or  be  devised  (1  Pow.  on  Mort.,  338); 
it  was  subject  to  execution  ( Waters  v.  Stewart, 
1  Cai.  Gas.,  47);  and  he  might  even  have  main- 
tained trespass  against  the  mortgagor.  His 
estate  could  not  be  passed  from  him  without  a 
technical  conveyance ;  for,  both  at  law  and  in 
equity,  the  freehold  is  deemed  to  be  in  the 
mortgagor,  the  mortgagee  retained  a  mere 
chattel  interest.  (Stanard  v.  Eldridge,  16 
Johns.,  254  ;  HitcJicock  v.  Harrington,  6  Id., 
290  ;  Jackson  v.  Wittard,  4  Id.,  41  ;  Runyan 
v.  Mersereau,  11  Id.,  534.)  The  right  to  re- 
deem is  protected  with  the  greatest  jealousy, 
and  every  clause  in  its  derogation  is  holden  to 
be  void.  (1  Pow.  on  Mort.,  146  ;  2  Atk.,  495  ; 
Wilktt  v.  Winnell,  \  Vern.,  488.)  Even  can- 
celing the  deed  does  not  devest  a  title.  (2  H. 
Bl.,  263.)  Yet  it  is  claimed  to  overturn  these 
well  settled  doctrines  in  relation  to  real  prop- 
erty, by  parol  proof  (Jacknon  v.  Vary,  16 
Johns.,  302;  Same  v.  Shearman,  6  Id.,  19; 
1  Ves.,  Sr.,  253)  of  an  abandonment,  or  rather 
by  mere  inference,  for  there  is  no  positive 
evidence  of  abandonment.  Is  a  man  to  be 
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deprived  of  his  title  to  real  estate  in  this  man- 
ner ?  Possession  continuing  in  the  mortgagee 
cannot  operate  as  evidence  of  an  abandon- 
ment. He  has  a  right  to  such  possession  the 
moment  that  the  mortgage  is  executed,  sub- 
ject, indeed,  to  be  defeated  by  a  payment  of 
the  money.  The  only  difference  between  this 
and  the  ordinary  case  is,  that  he  must  account 
for  rents  and  profits.  True,  it  is  common  for 
the  mortgagor  to  retain  possession,  but  this  is 
not  always  the  case  and  even  if  he  be  in  pos- 
session, the  mortgagee  may  give  notice  to  his 
under  tenants,  and  claim  and  enforce  a  pay- 
ment of  rent  from  them. 

Haight's  evidence  shows  unfairness  in  the 
proceedings  to  foreclose.  He  was  clearly  ad- 
missible, for  he  was  not  acting  in  the  character 
of  an  attorney  at  law,  but  a  mere  private  agent. 
No  suit  was  pending. 

Mr.  M.  Van  Buren,  for  the  appellant,  sub- 
mitted whether  this  question  could  be  gone 
into  upon  the  appeal,  which  was  confined  to 
the  decree  of  dismissal.  The  order  suppress- 
2O8*]  ing  *Haight's  depositions  was  distinct. 
It  was  entered  after  the  final  decree,  which 
was  Jan.  20,  1823  ;  and  the  order  of  suppres- 
sion, Feb.  26,  1823,  recites  that  it  was  not 
entered  at  the  time  of  the  final  decree,  and  it 
is  ordered  to  stand  nunc  pro  tune  as  of  Jan.  20. 

WOODWORTH,  J.  The  amount  of  it  is,  then, 
that  both  decrees  were  made  Jan.  20,  but  the 
order  of  suppression  was,  by  mistake,  not 
entered. 

Mr.  Van  Buren  said  the  order  of  suppres- 
sion was  first  made,  but,  by  mistake,  not  en- 
tered. It  was,  after  the  final  decree,  entered 
as  of  the  same  date  with  the  latter.  But  the 
two  decrees  are  distinct.  He  read  from  the 
petition  of  appeal  which  was  from  the  final 
decree  only. 

SUTHERLAND,  /.  Does  not  the  appeal  from 
the  final  decree  involve  every  interlocutory 
decree  bearing  upon  it  ? 

Mr.  Bleecker.  It  has  been  so  decided  by  this 
court  over  and  over  again. 

WOODWORTH,  J.  I  think  the  question  as  to 
Haight's  competency  may  be  considered  one 
on  which  the  final  decree  turned.  The  order 
suppressing  the  evidence  is,  in  this  point  of 
view,  brought  up  with  the  final  decree.  (Vide 
Atkinson  v.  Manks,  1  Cow.,  702,  and  the  cases 
there  cited,  S.  P.) 

Mr.  Bleecker.  The  parties  have  a  right  to 
the  evidence  of  agents,  from  the  necessity 
of  the  case.  (Peak.  Ev.,  117  n.,  Bl.  ed.  1804.) 
Peake  in  his  treatise  on  Evidence,  shows  the 
extent  of  the  privilege  claimed  by  the  respond- 
ents. He  says  that  "  in  like  manner  as  the 
law  respects  the  peace  of  men,  it  considers  the 
confidential  communications  made  for  the  pur- 
pose of  defense  in  a  court  of  justice.  By 
permitting  a  man  to  intrust  his  case  in  the 
hands  of  a  third  person,  it  establishes  a  con- 
fidence and  trust  between  the  client  and  per- 
son so  employed.  A  counsel,  solicitor  or 
attorney  cannot  conduct  the  cause  of  his 
client,  if  he  is  not  fully  instructed  in  the  cir- 
cumstances attending  it ;  but  the  client  could 
not  give  the  instructions  with  safety,  if  the 
facts  confided  to  his  advocate  were  to  be  dis- 
closed. Barristers  and  attorneys,  therefore, 
2O9*]  *to  whom  facts  are  related  profession- 
ally, during  a  cause,  or  in  contemplation  of  it, 
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are  neither  obliged  nor  permitted,  though  they 
should  so  far  forget  their  duty  as  to  be  willing 
to  do  so,  to  disclose  the  facts  so  divulged  dur- 
ing the  pendency  of  that  cause  or  at  any  future 
time."  The  privilege  is  thus  confined  to  pro- 
fessional employment,  properly  so  called.  Is  a 
man  merely  employed  to  put  up  an  advertise- 
ment, an  incompetent  witness,  because  he  hap- 
pens to  be  an  attorney  at  law  ?  Or  suppose 
him  to  be  a  land  agent,  shall  his  testimony  for 
that  reason  be  excluded  ?  No.  The  commu- 
nication must  relate  to  a  judicial  proceeding. 
Is  the  sale  of  mortgaged  premises  under  the 
Statute,  upon  simple  advertisement,  such  a 
proceeding  ?  There  is  neither  court,  parties, 
suit,  process  nor  record.  It  is  no  more  judi- 
cial than  advertising  a  cargo  of  rum.  True 
the  effect  is  a  foreclosure.  So,  a  sale  of  my 
land  devests  my  title,  but  the  sale  is  not,  there- 
fore, a  judicial  proceeding.  [He  examined 
H's  evidence,  but  as  this  was  not  deemed  ma- 
terial by  the  court,  it  need  not  be  noticed 
here.] 

If  there  was  an  abandonment,  it  was  waived 
by  the  subsequent  attempt  to  foreclose.  But, 

4.  The  foreclosure  and  sale  was  a  mere  for- 
mality, and  utterly  void  and  without  effect. 
Faulkner  had  no  authority  to  insert  the  power 
of  sale  in  the  mortgage.  A  letter  of  attorney 
to  make  a  mortgage,  does  not  imply  an  authori- 
ty to  insert  a  power  of  sale,  for  a  mortgage 
is  complete  without  this.  This  power  of  sale 
and  suramory  foreclosure  was  unknown  to  the 
common  law,  and  is  to  this  day,  without  a 
precedent  in  England.  (2  Pow.  on  Mort.,  1093; 
I  Id.,  14  to  20  ;  Croft  v.  PmceU,  Com.,  603  ;  10 
Johns.,  196,  per  Kent,  Ch.  J.;  but  see  the  late 
case  of  Clay  v.  Willis,  1  Barn.  &  Cress.,  364.) 
The  Chancellor  seems  to  rely  on  the  practice  at 
the  Pultney  Land  Office  (ante.,  200),  but  sure- 
ly it  requires  no  argument  to  show  that  this  is 
not  to  form  the  law  of  the  case.  The  question 
is  the  same  as  if  it  was  the  first  mortgage  ever 
taken  in  this  form. 

The  general  principal  is,  that  an  authority 
should  be  strictly  pursued.  This  rule  is  laid 
down  and  illustrated  by  the  cases  cited  in 
Com.  Digest.  (Attorney,  C,  10,  11.)  The  pow- 
er of  sale  does  not  pertain  to  the  nature  of  a 
mortgage,  and  when  first  introduced  with  us, 
this  power  was  continued  in  a  distinct  instru- 
ment. Reliance  is  placed  by  the  Chancellor  on 
the  *general  words,  "to  do  and  per-  [*21O 
from  all  things  necessary  and  lawful  for  secur- 
ing the  consideration  money. "  (ante,  199.) 
But  these  words  were  not  meant  to  extend  the 
power  beyond  a  bond  and  mortgage,  as  such. 
They  might  as  well  be  construed  to  authorize 
any  personal  collateral  security.  These  gen- 
eral words  relate  to  the  premises — the  subject 
matter,  which  is  a  bond  and  mortgage.  They 
are  confined  to  what  is  lawful  in  furtherance 
of  the  power  previously  and  specifically  con- 
ferred, which,  indeed,  is*  a  matter  incident 
to  the  power  without  this  clause.  Thus  it 
comes  back  to  the  nature  of  the  authori- 
ty. The  right  of  inserting  a  power  of 
sale  was  no  more  necessary  to  its  execu- 
tion, than  the  right  to  pledge  is  to  a  fac- 
tor. The  latter  has  a  power  to  sell,  but  this 
does  not  include  a  power  to  pledge  the  goods 
of  his  principal.  (Martini  v.  Coles.  1  JAa-ule 
&  S.,  140.)  A  power  to  sell  lands  does  not  im- 
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ply  a  power  to  insert  covenants  of  seisin,  war- 
ranty, &c.  (Nixon  v.  Hyserott,  5  Johns. ,  58  ; 
Gibson  v.  Colt,  7  Id.,  390.)  This  was  decided 
upon  a  principle  directly  applicable  here,  that 
"  a  conveyance  or  assurance  is  good  and  per- 
fect, without  either  warranty  or  personal  cov- 
enants ;  and  therefore  they  are  not  necessarily 
implied  in  a  covenant  to  convey."  (5  Johns.. 
59.)  Now  covenants  are  a  much  more  striking 
requisite  in  a  conveyance  than  a  power  in  a 
mortgage  ;  for  if  the  bargainor  is  not  seised, 
no  estate  passes.  The  case  of  Liefe  v.  Salting- 
stone,  ante,  201,  relied  upon  by  the  Chancellor, 
turned  upon  a  technical  difficulty  raised  upon 
the  word  "  dispose."  Nor  is  he  borne  out  by 
the  decisions  cited  by  him  in  relation  to  leas- 
ing powers.  In  those  cases  the  attorney  took 
the  covenants,  and  who  could  object,  or  think 
of  objecting,  to  a  covenant  which  he  had  exe- 
cuted with  his  own  hand,  because  the  attorney 
had  no  power  to  receive  it  ?  The  attorney  re- 
ceived a  covenant  highly  beneficial  to  his  prin 
cipal  ;  it  was  like  an  objection  to  the  execu- 
tion of  a  power  to  sell  for  $1,000  because  the 
attorney  sold  for  $2,000.  In  Roberts  v.  Dixall, 
on  which  he  also  relies,  the  attorney  did  less 
than  what  the  power  authorized,  and  the  case 
proceeds  upon  the  maxim  that  every  greater 
includes  the  less.  In  the  subsequent  case  of 
Kenworthy  v.  Bait,  ante,  Id. ,  from  6  Ves. ,  797, 
cited  by  him,  the  Master  of  the  Rolls  consid- 
ered it  so.  The  result  of  the  subsequent  case 
to  which  he  refers  ( ante  201-2 ),  as  given  by 
Mr.  Sugden  ( Bug.  on  Pow.,  2d  ed.,  446,  449), 
is  the  true  distinction  arising  from  all  of  them, 
211*]  "that  *where  a  freehold  interest  is 
authorized  to  be  appointed  under  a  power,  a 
different  estate  less  valuable,  will  be  supported 
in  equity." 

5.  But  if   the  power  was  operative,  the  va- 
lidity of  the  sale  depended  upon  this,  as  well 
as  the  power  under  which  the  mortgage  was 
made,  being  recorded  before  the  conveyance 
was  executed.      The  latter  is  expressly  re- 
quired by  the  Statute.     (1 R.  L. ,  374.)    The  au- 
thority to  foreclose  is  a  special  statute  power, 
and  must  be  strictly   pursued.     (Denning  v. 
Smith,  3  Johns.  Ch.,"  344-5.)    The  subsequent 
act  of  recording  will  not  make  the  execution 
of  the  power  good  by  relation.     (  Hawkins  v. 
Kemp,  3  East.,  410  ;    Wright  v.    Wakeford,  4 
Taunt.,  213;   Doe  v.  Peach,  2  Maule  &  S., 
576  ;  Doe  v.  Pierce,  6  Taunt.,  402.) 

6.  The  nature  of  the  mortgagee's  interest,  as 
connected  with  the  power,  is  well  defined, and 
has  been  very  fully  considered  by  this  court. 
The  power  is  not  a  mere  naked  one  but  coupled 
with  an  interest  (Bergen  v.   Bennett,  1  Cai. 
Cas.,  15);  and  when  Troup  conveyed,  the  pow- 
er was  extinguished.     If  a  mortgagee  could 
convey  the  laud,  and  yet  reserve  the  power, 
he  might  defeat  his  own  grant.    The  nature  of 
an  authority  to  convey  real  estate,  is  consid- 
ered at  large  in  Hargr.  &  Butl.,»0fe  298  to  Co. 
Litt.,  342  b.     It  is  there  said  that  "those  pow- 
ers which  are  given  to  mere  strangers  ;  that  is, 
to  persons  who  were  not  owners  of  the  land, 
at  the  execution  of  the  instrument  creating  the 
power,  and  who  do  not  take  under  it,  either  a 
present  or  future  estate  or  interest  in  the  land, 
are  said  to  be  collateral  to  the  land — those 
which  are  reserved  to  the  owner  of  the  land, 
or  to  a  person  deriving  under  the  instrument 
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creating  the  power,  either  a  present  or  future 
estate  or  interest  in  the  land,  are  said  to  be  re- 
lating to  the  land."  The  power  in  the  question 
was  derived  under  the  same  instrument,  is  an- 
nexed to  the  estate,  and  therefore  comes  with- 
in the  latter  division  of  a  power  relating  to  the 
land.  It  is  said  in  Powell  on  Powers,  26,  that 
"an  assignment  of  totum  statum  suum,  or  a 
total  alteration  of  the  estate  for  life,  to  which 
a  power  is  appendant,  destroys  the  power. 
(Hard.,  416  ;  Vent.,  226  ;  Sand,  on  Uses,  226.) 
So  the  conveyance  by  Troup  passed  his  whole 
estate,  in  those  parts  of  the  mortgaged  prem- 
ises conveyed.  (Harg.  &  Butl.,  note2Q8to  Co. 
Litt.  342  b.)  There  can  be  no  doubt  that  Troup 
had  the  whole  legal  estate,  which  passed  by 
his  conveyance.  ( Jackson  v.  Chase,  2  Johns., 
84;  Sander's  note,  1,  to  1  Atk.,  605  ;  Jackson 
v.  DeLancey,  13  Johns. ,  539  ;  Butler's  note  96 
to  Co.  Litt. ,  205  a  \  Sir  Thomas  Littleton's  case, 
2  Vent.,  351.) 

Mr.  Van  Buren.  We  shall  not  dispute  that 
the  legal  estate  passed. 

*Mr.  Bleecker.  It  follows,  then,  that  [*212 
the  power  must  have  passed  with  it  The  same 
reason  exists  as  that  for  the  forfeiture, of  a  par- 
ticular estate  by  alienation.  The  conveyance  is 
a  renunciation  of  the  connection  and  depend- 
ence which  existed  between  the  mortgagor  and 
mortgagee.  (  Vide  2  Bl.  Com.,  274.)  If  Troup 
had  no  legal  estate,  he  was  no  longer  mort- 
gagee. This  w.is  the  only  character  in  which 
he  could  sell.  No  one  in  nature  of  a  trustee 
can  sell  to,  and  buy  himself,  except  a  mort- 

§agee.  This  he  has  done  or  attempted  to  do. 
trip  him.  of  his  character  of  mortgagee  and  it 
is  all  we  ask.  Whether  he  retains  the  power 
or  not  is  immaterial.  If  his  legal  estate  is  gone, 
his  character  was  that  of  a  naked  trustee;  his 
power  is  uncoupled  from  his  interests;  he 
could  not  buy.  and  the  sale  to  him  upon  the 
foreclosure  was  absolutely  void.  The  authori- 
ties to  this  point  are  all  collected  by  the  late 
Chancellor,  in  Davouev.  Fanning,  2  Johns.  Ch.. 
252.  Nor  does  it  vary  the  case  that  only  a  part 
of  the  land  was  conveyed.  If  the  power  was 
gone  as  to  the  part,  it  was  gone  as  to  the 
whole.  The  nature  and  object  of  this  power  is 
well  explained  by  the  present  respondent,  Col. 
Troup,  and  his  colleague,  the  late  Judge  Ben- 
son, who  were  counsel  for  the  appellants,  in 
Bergen  v.  Bennett,  1  Cai.  Cas..  13.  Take  the 
rights  of  the  mortgagee  as  there  defined.  He 
sold,  in  this  instance,  for  the  whole  mortgage 
money  due.  This  was  as  it  should  be  ;  but 
how  he  is  to  do  this,  unless  he  retains  the 
whole  power  over  the  whole  land  ?  What  part 
of  the  land  is  to  be  sold  and  how  is  the  money 
to  be  applied  ?  What  would  have  been  the 
safety  of  the  bidder  had  strangers  been  per- 
mitted to  purchase  ?  The  right  was  embar- 
rassed and  entangled  by  the  previous  transfer, 
and  bids  are  discouraged  and  suppressed. 
Troup  was,  indeed,  not  in  a  capacity  to  make 
a  sale.  It  was  a  nullity,  and  the  deeds  passed 
nothing,  either  to  Haight  or  Troup,  and  we 
are  left  in  statu  quo. 

It  may  be  said  that  the  power  passed  to  the 
grantees.  If  this  be  admitted,  the  condition  of 
the  respondents  is  not  bettered  by  the  conces- 
sion. Their  power  has  not  been  exerted. 
They  have  taken  no  part  in  the  sale,  either 
directly  or  indirectly. 
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213*]  *Independent  of  strict  law,  the 
power  should  be  considered  as  gone  in  proper- 
ty and  policy.  Obstacles  were  thrown  in  the 
way  of  bidders  and  there  could  not  have  been 
a  fair  sale.  The  purchasers  were  not  safe.  "A 
mortgagee  is  bound  to  pursue  his  power  strict- 
ly ;  and  although  he  may  sell  part  of  the  land 
at  one  time  and  part  at  another,  yet  he  cannot 
clog  and  incumber  the  part  that  he  sells,  but 
must  sell  simply  and  unconditionally  the 
whole  interest  as  the  same  was  conveyed  by 
the  mortgagor.  (1  Cai.  Cas.,  18,  per  Kent,  J.) 
The  mortgagee  should  have  kept  the  whole  in 
the  same  situation  as  when  the  mortgage  was 
first  executed.  Who  would  dare  to  purchase 
Troup's  estate  broken  and  disfigured  as  it  was? 
These  important  objections  were  but  little 
noticed  in  the  court  below,  for  what  reason  we 
know  not  ;  but  we  are  persuaded  that  had  the 
Chancellor  pursued  the  subject  with  his  usual 
diligence,  he  could  not  have  arrived  at  the  re- 
sult expressed  by  the  decree. 

7.  The  sale  was  not  in  good  faith.  It  was 
not  for  the  purpose  of  raising  the  money  due 
upon  the  mortgage,  but  to  protect  the  subse- 
quent purchasers.  Take  the  case  mentioned 
by  Kent,  /.  (1  Cai.  Cas.,  16),  of  a  devise  of 
land  to  executors,  to  be  sold  for  payment  of 
debts.  Suppose  them  to  sell  under  a  title  en- 
tirely distinct  from  their  power,  would  they 
be  at  liberty  to  sell  again  merely  in  order  to 
protect  the  title  of  the  purchaser  ?  and  not 
with  intent  to  pay  the  debts  as  required  by 
their  authority  ?  The  two  cases  are  analagous; 
and  the  distinction  is  fully  supported  by  the 
Statute  (1  R.  L.,  375,  sec.  10)  giving  the  mort- 
gagee a  right  to  purchase,  which  declares  that 
such  purchase  shall  not  be  defeated  for  that 
reason,  "  provided  that  it  was  in  every  other 
respect  regular,  fair  and  with  good  faith." 
Was  the  sale  within  that  proviso  ?  Was  it  for 
a  purpose  contemplated  by  the  Act  ?  Was  it 
"  fair"  ?  The  interest  of  the  mortgagee  was 
to  sell  at  as  small  a  price  as  possible  ;  whereas 
the  power  was  conferred  for  the  reason  that 
the  mortgagee  is  interested  to  bid  up  to  the 
full  amount  of  the  mortgage.  It  is  for  this 
reason  alone  that  his  case  is  made  an  excep- 
tion to  that  of  ordinary  trustees.  It  was  said 
by  the  Chancellor  that  we  had  not  made  the 
point  relating  to  the  fraud.  We  answered  that 
214*]  this  was  not  necessary.  We  apply  *to 
redeem.  We  are  answered  by  the  sale.  We 
reply  that  it  is  an  insufficient  bar,  because  un- 
fair and  in  bad  faith.  It  was  not  necessary 
for  us  to  attack,  by  the  bill,  what  we  possibly 
never  knew.  We  may  meet  it  upon  the  gen- 
eral replication.  The  charge  of  unfairness  is 
confirmed  by  the  result.  The  bid  was  $350 
only.  No  laches — nothing  short  of  a  deed  of 
confirmation  could  validate  such  a  sale. 

Again  ;  the  mortgage  was  extinguished  by 
the  sales.  Troup  should  have  given  us  credit 
for  the  sums  which  he  had  received  of  the 
purchasers.  Yet  he  sells  for  the  whole  sum 
secured. 

It  was  said  by  the  Chancellor  that  our 
ground  of  objection  is  too  broad — that  it  goes 
to  deny  the  right  of  foreclosure  even  in  equity. 
True.  In  answer  to  a  bill  we  might  have 
shown  the  departure  of  interest  and  it  would 
have  been  equally  availably  both  in  equity  and 
at  law.  The  mortgagee  could  not  have  taken 
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a  decree  of  sale  for  the  whole,  upon  a  true 
bill,  even  if  it  had  been  taken  pro  confesso  ;  for 
you  cannot  take  a  decree  differing  from  the 
statement  in  the  bill.  If  there  was  a  right  to 
foreclosure  in  equity,  it  should  have  been  pur- 
sued there ;  and  should  not  weigh  against  our 
objection  to  the  statute  foreclosure  any  more 
than  if  there  had  been  no  power  of  sale,  or  the 
mortgagor  had  been  under  twenty-five  years 
of  age.  A  chancery  foreclosure  would  have 
been  much  more  advantageous  to  the  mort- 
gagor. It  would  have  given  him  more  time  to 
answer  and  make  his  defense,  and  raise  the 
money  upon  a  decree  against  him.  The  pre- 
cise land  would  have  been  sold  which  is  prop- 
erly the  subject  of  sale.  The  tenants  would 
have  been  brought  in  and  there  would  have 
been  a  fair  sale  upon  a  safe  title,  at  the  full 
value.  Here  Troup  still  retains  a  very  consid- 
erable balance  on  the  bond  which  he  may  en- 
force by  an  action. 

It  is  settled  that  if  there  be  any  unfair  con- 
duct in  the  mortgagee,  the  court  will  open  the 
foreclosure.  (2  Pow.  on  Mort.,  1066,  7,  8.) 
This  will  be  favored.  Powal  after  stating  a 
variety  of  cases,  in  which  foreclosures  have 
been  opened,  says  :  "  Except  in  the  instances 
already  mentioned,  I  do  not  find  that  any  rules 
have  been,  nor  do  I  apprehend  that  any  can  be, 
laid  down  by  the  courts  of  equity,  as  to  the 
exercise  of  their  jurisdiction  *in  open-  [*215 
ing  foreclosures,  either  with  respect  to  the 
time  which  shall  be  considered  as  a  bar,  or  to 
the  particular  circumstances  which  will  en- 
title a  suitor  to  this  interposition  of  the  court  ; 
for  cases  of  this  sort  embrace  such  a  variety  of 
considerations  and  are  frequently  so  compli- 
cated in  their  nature  that  each  depends,  in  a 
great  degree,  upon  its  own  combined  circum 
stances,  and  may  be  rather  considered  as  an 
instance  of  the  fact  that  the  courts  will  inter- 
fere to  open  a  foreclosure,  than  as  a  general 
rule  as  to  the  circumstances  in  which  relief 
will  be  given."  A  foreclosure  has  been  opened 
after  sixteen  years,  upon  very  slight  circum- 
stances of  unfairness.  The  (j hancellw  would 
not  have  sanctioned  this  sale  upon  a  bill  of 
foreclosure,  for  the  very  reason  that  the  pur- 
chaser would  not  have  been  secure,  and  be- 
cause the  mortgagor  had  been  embarrassed  and 
his  rights  impaired  by  the  sale. 

WOODWORTH,  J.  How  were  the  mortgagor's 
rights  affected  ?  He  might  have  tendered  the 
mortgage  money  to  Col.  Troup,  notwithstand- 
ing the  sales. 

Mr.  Bleeeker.  True.  But  he  might  also 
have  refused  to  receive  it  and  put  the  mort 
gagor  to  his  bill  to  redeem  against  this  multi- 
tude of  purchases,  or  any  greater  number.  The 
mortgagor  ought  not  thus  to  be  embarrassed 
and  delayed  in  his  remedy. 

Mr.  Si.  Van  Buren,  for  the  respondents. 
This  suit  is  a  serious  attack  on  the  interests  of 
a  great  number  of  men  upon  merely  technical 
grounds.  They  have  purchased  in  perfect 
good  faith,  and  the  claim  of  the  appellants  is 
not  entitled  to  the  favor  of  any  court,  especial- 
ly a  court  of  equity.  Before  the  possessors 
are  disturbed,  the  legal  right  should  be  most 
clear  against  them.  I  did  not  suppose  it  in 
the  wit  of  man  to  cast  a  shade  of  doubt  upon 
their  title. 

The  appellants  are  first  met  by  the  statute 
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foreclosure.  This  they  assailed  before  the 
CJutncettor,  upon  the  ground  that  it  wanted 
form  and  regularity.  These  being  amply 
proved,  and  that  the  mortgage  was  for  no  more 
than  the  fair  consideration  money,  they  now 
216*]  attack  us,  first,  because  *there  was  no 
authority  in  Faulkner  to  execute  the  power  of 
sale.  This  authority  was  to  receive  a  convey- 
ance and  execute  a  bond  and  mortgage,  pur- 
suant to  a  previous,  conditional,  executory 
contract  between  Williamson  &  Wilson. 
There  is  no  doubt  that  a  good  and  sufficient 
mortgage  was  intended,  and  an  express  clause 
was  inserted,  sanctioning  every  act  necessary 
to  the  complete  security  or  the  purchase 
money.  Was  the  mortgage,  accompanied 
with  a  power  of  sale,  an  excess  of  authority  ? 

There  is  no  doubt  that  a  power  must  be  con- 
strued according  to  the  intent  of  the  party,  to 
be  deduced  from  the  subject  matter,  which 
was  a  mortgage.  What  did  the  parties  mean 
when  they  used  this  term?  As  early  as  1788 
these  powers  of  sale  had  multiplied  to  a  great 
•extent,  and  many  titles  depended  upon  sales 
under  them.  An  Act  (Act  of  Feb.  26,  1788, 
sec.  7  ;  2  Jones  &  Varick,  268)  was  according- 
ly passed  in  that  year,  giving  effect  to  those 
sales,  which  has  been  in  force  ever  since. 
The  Act  had  existed  for  12  years,  and  the 
practice  of  inserting  the  power  of  sale  in  use 
for  a  much  longer  time,  when  this  authority 
was  given  to  Faulkner,  who  was  to  do  the 
217*]  business  with  a  land  *office,  whose 
uniform  custom  required  the  insertion  ;  the 
office  of  the  Pultney  estate,  established  for  the 
sale  and  settlement  of  a  million  of  acres,  which 
had  been  in  operation  for  several  years,  and 
whose  rules  must,  therefore,  have  been  gener- 
ally known.  Acting  in  reference  to  all  these 
considerations,  is  there  room  to  doubt  for  a 
moment,  that  the  usual  mortgage  was  intend- 
ed? Sugden  says  (Sugd.  on  Pow. ,  459  ;  1  Am. 
from  3d  Lond.  ed.)  that  "in  considering  the 
extent  of  a  power,  the  intention  of  the  parties 
must  be  the  guide.  Thus,  on  the  one  hand,  a 
power  limited  in  terms,  has,  in  favor  of  the 
intention,  been  deemed  a  general  power, 
whilst,  on  the  other  hand,  a  general  power  in 
terms  has  been  cut  down  to  a  particular  pur- 
pose." The  words  need  not  always  be  strictly 
pursued.  Under  a  power  of  appointment,  the 
donee  may  either  appoint  absolutely,  or  may 
reserve  a  power  of  revocation,  although  not 
expressly  authorized  to  do  so  by  the  deed  cre- 
ating the  power."  (Sugd.,  310,  311,  321,  and 
the  authorities  there  cited.)  The  liberality 
with  which  powers  are  construed,  to  further 
the  intent  of  the  parties,  is  fully  illustrated  by 
the  cases  cited  and  summarily  stated  by  Sug- 
den on  Powers  (1  Am.,  from  3d  Lond.,  ed., 
438,  439,  44o,  459,  461,  478).  At  page  526-7 
an  instance  is  given  of  construing  the  words  of 
a  power  by  the  custom  of  the  country.  The 
court  are  also  referred  to  the  same  book  (549, 
554,  610,  626,  628,  630,  631),  as  containing  cas- 
es in  support  of  the  principle  that  a  general 
power  must  be  construed  in  reference  to  the 
law  and  custom,  and  that  the  best  security 
authorized  by  law  or  custom  should  have  been 
given  by  Faulkner. 

Again;  he  was  to  do  "all  things  necessary 
and  lawful  to  secure  the  consideration  money." 
It  was  necessary  to  give  the  power  of  sale,  and 
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Williamson  had  a  right  to  require  it.  This 
was  according,  to  the  custom  of  the  office. 

But  is  Wilson  to  be  tolerated  in  saying  that 
the  power  of  the  sale  is  void,  after  having,  by 
his  attorney,  received  a  deed  as  a  considera- 
tion for  that  very  mortgage  which  contains 
the  power,  and  now.  in  the  same  breath, 
claiming  to  enforce  it?  He  was  certainly 
bound  to  give  back  the  deed,  before  he  could 
be  heard  to  object  against  his  power.  By  re- 
ceiving the  deed,  he  ratifies  the  power.  He 
claims  under  a  transaction  which  he  wishes  to 
be  holden  void,  for  this  purpose,  on  one 
*hand,  and  valid  for  the  same  purpose  [*2 1 8 
on  the  other.  It  is  the  common  case,  where  a 
party  shall  be  put  to  his  election,  in  a  court  of 
equity,  to  say  whether  he  will  give  up  his 
claim  in  toto,  under  the  instrument,  or  suffer 
the  whole  to  stand.  Both  the  deed  and  mort- 
gage are,  for  this  purpose,  to  be  considered  as 
one  entire  instrument.  (Holbrook  v.  Pinney, 
4  Mass.,  566;  Stow  v.  Tifft,  15  Johns.,  463, 
and  vide  13  Mass.,  55.)  This  point  was  de- 
cided expressly  by  the  Supreme  Court  of  N. 
H.,  who  held  that  an  infant  should  not  avoid 
his  mortgage  for  nonage  and  yet  hold  the  land. 
(Adams,  75.)  "No  person  puts  himself  in  a 
capacity  to  take  under  an  instrument,  without 
performing  the  conditions  of  the  instrument ; 
and  they  may  be  express  or  implied."  (2  Sch. 
&  L.,  267  ;  Ld.  Redesdale,  citing  Ld.  Roslyn, 
M.  S.)  An  infant  must  elect,  on  coming  of 
age,  whether  he  will  continue  to  occupy  under 
a  lease.  If  he  continue  he  is  liable  for  all 
rent  incurred  during  his  minority.  (Bac.  Abr., 
Leases,  &c.,  B.)  This  is  the  settled  and  famil- 
iar doctrine  in  relation  to  a  claim  under  ap- 
pointments by  a  will.  (Whistler  v.  Webster,  2 
Ves.,  Jr.,  367.)  Yet  Wilson  holds  the  deed, 
and  in  the  same  breath  claims  to  disaffirm  the 
mortgage.  The  attempt  is  a  violation  of  com- 
mon justice  and  honesty.  He  should  be  driv- 
en to  his  election.  The  deed  was  delivered  on 
the  strength  of  the  mortgage.  If  that  fails, 
the  deed  should  fail  with  it,  and  the  original 
owner  be  remitted  to  his  rights.  Suppose  a 
failure  to  pay  the  consideration  money  under 
the  original  contract,  and  yet  a  deed  executed, 
it  would  be  voidable  as  being  without  consid- 
eration, or  founded  on  mistake. 

Being  then,  a  valid  power  of  sale,  it  is  ob- 
jected that  the  foreclosure  was  not  regular  ; 
but  every  objection  is  abandoned,  except  that 
which  relates  to  the  non-registry  of  the  origi- 
nal power  and  the  power  of  sale.  It  was  not 
necessary  that  the  former  should  be  recorded. 
No  statute  or  principle  of  policy  requires  it,  as 
to  the  mortgagor.  As  to  the  latter,  the  record- 
ing was  necessary  only  for  the  protection  of  the 
purchaser.  Kent,  J.,  says,  in  Bergen  v.  Ben- 
nett, 1  Cai.  Gas.,  17,  18  (and  this  court  con- 
curred with  him),  that  "the  only  use  in  re- 
cording the  power  of  sale  is  for  the  benefit  of 
the  purchaser ;  and  it  does  not  lie  with  the 
mortgagor  to  object  to  the  validity  of  the  sale 
by  reason  of  that  omission.  He  can  have  no 
concern  or  interest  to  be  affected,  whether  it 
be  recorded  or  not." 

*But  it  is  said  our  authority  to  sell  [*219 
was  gone  by  our  deeds  to  different  persons, 
conveying  a  part  of  the  premises.  This  is 
founded  on  a  misapprehension  of  the  rule, 
that  wherever  a  subsequent  exercise  of  power 
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by  the  donee  will  defeat  his  previous  grant, 
there  it  shall  be  holden  inoperative,  or  to  have 
been  taken  away  by  the  first  act.  Take  the 
case  of  a  tenant  for  life,  under  a  marriage  set- 
tlement, with  power  to  revoke  the  estates  cre- 
ated by  the  settlement,  and  limit  them  to  oth- 
er uses.  The  tenant  for  life  departs  with  his 
estate,  and  afterwards  attempts  to  revoke 
under  his  power.  The  effort  is  nugatory,  be- 
cause in  effect  it  would  operate  to  defeat  his 
previous  grant.  But  in  this  case  our  acts  of 
partial  sale  did  not  subvert  the  relation  of 
mortgagor  and  mortgagee.  It  is  well  settled 
that  the  mortgagee  can  do  no  act  prejudicial 
to  the  mortgagor's  right  of  redemption  ;  and 
the  moment  we  purchase  as  the  agent  of  the 
Pultney  estate,  this  inured  to  confirm  the  sales 
we  had  made.  Jackson  v.  Butt,  1  Johns.  Cas., 
81,  was  a  case  substantially  analagous  to  the 
present,  so  far  as  the  confirmation  of  a  previ- 
ous sale  is  in  question.  Then  these  convey- 
ances, intermediate  the  mortgage  and  foreclos- 
ure, were  inoperative  against  the  mortgagor  ; 
but  the  foreclosure  protects  our  grantees,  and 
avoids  any  objection  from  all  quarters.  This 
is  a  satisfactory  answer.  It  was  upon  this, 
among  other  grounds,  that  the  power  was  held 
well  executed  by  Lord  Mansfield,  in  Ren  v. 
Bulkeley,  Doug.,"  292.  That  case  was  much 
like  the  present.  The  leasing  power  was 
coupled  with  a  life  estate,  which  was  granted 
away  to  pay  an  annuity  for  the  life  of  the  ten- 
ant, reserving  a  surplus.  He  then  goes  on  to 
execute  his  leasing  power,  which  was  objected 
to,  on  the  ground  that  his  power  passed  with 
the  grant  ;  but,  per  Lord  Mansfield — "Cer- 
tainly, where  the  whole  life  estate  is  conveyed 
away  by  the  intention  of  the  parties,  the  pow- 
er must  be  at  an  end,  and  cannot  be  afterwards 
executed,  to  the  prejudice  of  the  grantee  ;  but 
the  conveyance  here  was  only  to  let  in  a  par- 
ticular charge,  subject  to  which  the  rents  and 
profits  still  belonged  to  Lord  Onslow  ;  and  the 
lease  could  not  prejudice  the  security,  nor  the 
remainder-mau,  for  the  best  rent  must  be  re- 
served. It  would,  therefore,  be  contrary  to 
22O*J  the  intention  of  *all  the  parties,  to 
hold  that  the  power  was  extinguished  by  the 
conveyance  to  Briscoe."  Thus  the  destruction 
of  these  powers  depends  upon  upon  the  jus- 
tice of  the  object  to  be  promoted.  The  prin- 
ciple is  the  safety  of  the  grantee.  Another 
principle  (and  which  is  deducible  from  the 
case  last  cited)  is,  that  where  the  act  set  up  as 
the  ground  of  destruction,  is  done  in  good 
faith,  to  preserve  the  estate  granted,  a  court  of 
equity  will  not  decree  a  destruction.  Here 
was  no  prospect  of  a  redemption.  Many 
years  have  elapsed  without  an  offer  to  redeem. 
The  equity  of  redemption  was  treated  as  aban- 
doned, and  the  exercise  of  the  power  was  done 
in  confirmation  of  the  title  of  the  grantees, 
and  in  the  most  perfect  good  faith.  The  prin- 
ciple of  destruction  is  one  of  forfeiture  for 
fraud  and  injustice.  Ours  is  a  fair  and  inno- 
cent exercise  of  the  power. 

This  is  not  a  case  in  which  the  sale  of  the 
estate  destroys  the  power.  Though  in  legal 
privity  with  the  estate,  it  is  not  so  appendant 
as  to  be  destroyed.  It  is  a  power  in  gross. 
( Vide  Sugd.  on  Pow. ,  1  Am.  from  3d  Lond. 
ed.,  46.)  The  English  cases  do  not  exactly 
govern,  because  this  power  is  not  known  there. 
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Here  are  two  distinct  interests.  The  mort- 
gagee is  the  owner,  as  against  the  mortgagor. 
He  may  bring  ejectment,  recover  possession, 
or  sue  for  the  rents.  So  may  his  heir.  An- 
other interest  is  in  the  power  of  sale,  as  a 
security  for  the  debt,  which  he  may  or  may 
not  exercise  at  his  election.  This  is  a  personal 
chattel,  which  goes  to  the  executor.  To 
either  right  he  may  resort.  They  are  distinct 
and  separate,  and  the  transfer  of  one  does  not 
affect  the  other.  It  does  not  follow,  because 
they  are  in  privity,  that  the  power  is  append- 
ant and  destroyed  by  a  transfer  of  the  legal 
estate.  If  so,  a  mere  entry  would  destroy  it, 
which  cannot,  I  think,  be  pretended.  But,  at 
any  rate,  no  case  has  been  or  can  be  shown, 
in  which  the  transfer  of  a  portion  of  the  estate 
only  destroys  the  power.  The  language  of 
the  books  and  the  cases  cited,  is  totum  statum, 
suum.  All  the  cases  are  of  total  alienations. 
A  forfeiture  is  insisted  upon — a  thing  odious 
in  the  eye  of  a  court  of  equity  ;  and  the  ap- 
pellants must  bring  themselves  strictly  within 
the  rule  under  which  they  claim. 

*If  it  is  a  destruction,  pro  tanto,  the  [*221 
objection  then  could  not,  upon  any  principle, 
reach  beyond  the  parts  conveyed.  The  most 
that  could  be  claimed  is,  that  it  should  trans- 
fer the  power  to  our  grantees.  Every  assign- 
ment of  a  mortgage  would  otherwise  destroy 
the  power.  It  was  then  a  mixed  interest,  part 
in  the  Pultney  estate  and  part  in  our  grantees. 
Here  has  been  a  foreclosure.  The  mortgage 
was  never  technically  assigned  ;  and  the  fore- 
closure was  rightly  in  our  name.  But  it  is 
immaterial  in  whose  name  it  was.  The  no- 
tice of  sale  was  as  effectual  to  apprise  the 
mortgagor  of  the  proceeding,  as  if  it  had  been 
signed  by  all  the  grantees.  It  does  not  lie 
with  the  former  to  object.  It  is  a  right  which, 
if  it  exists  at  all,  is  confined  to  the  grantees, 
who  do  not  object.  Nor  has  any  exception 
been  taken  to  the  proceedings,  at  any  stage  of 
the  cause,  on  account  of  the  non-joinder. 

It  is  said  that  the  foreclosure  was  not  with 
a  view  to  collect  the  money.  Is  the  objection 
on  this  ground  serious  ?  Are  all  the  pur- 
chases which  have  been  made,  to  confirm 
titles,  thus  to  be  overturned  ?  A  purchase 
may  be  made  for  any  legal  object. 

Mr.  R.  Sedgwick.  in  reply.  Some  positions, 
advanced  on  the  other  side,  require,  on  the 
part  of  the  appellants,  a  brief  recurrence  to 
first  principles.  Our  ancestors  have  sought 
to  strengthen,  in  every  possible  way,  their 
right  to  the  soil,  and  the  rules  relative  to  real 
property,  growing  out  of  this  propensity, 
have  descended  upon  us.  A  man  has  the  fee; 
how  is  he  to  be  devested  of  it  ?  Certainly  in 
no  other  way  than  by  a  conveyance  or  ad- 
verse possession,  for  in  this  country  there  is 
no  corruption  of  blood  by  attainder.  The 
estate  of  a  mortgager  is  not  an  exception. 
How,  then,  is  our  land  to  be  taken  away  ?  It 
is  said  on  two  grounds.  1.  Abandonment.  2. 
A  statutory  foreclosure.  If  we  sweep  away 
these,  there  is  an  end  of  all  declamation  about 
the  rights  of  these  purchasers.  Hard  cases 
make  most  injurious  precedents.  The  re- 
spondents, who  purchased  of  the  Pultney 
estate,  acted  with  open  eyes.  Our  title  was 
upon  record.  If  they  chose  to  act  upon  fancy 
or  idle  rumor,  that  *Wilson  had  aban-  [*222 
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doned  his  title,  are  they,  therefore,  to  be  fa- 
vored ? 

WOODWOKTH,  J.  I  am  sure  the  ground  of 
abandonment  cannot  be  seriously  contended 
by  the  respondents. 

Mr.  Sedgwick.  Perhaps  not.  But  it  has 
been  sought  to  give  it  some  importance,  when 
taken  in  connection  with  the  sales  which  it  is 
said  the  foreclosure  was  designed  to  protect. 
Hence  we  thought  it  our  duty  to  reply. 

SUTHERLAND,  J.  I  am  convinced  there  is 
nothing  in  this  ground  of  abandonment. 

WOODWORTH,  J.  It  appears  to  me  the  great 
question  is,  whether  the  equity  of  redemption 
has  been  regularly  and  legally  foreclosed. 

Mr.  Sedgwick.  In  reference  to  the  question 
of  Height's  competency,  I  shall  barely  refer 
to  two  cases,  to  show  that  he  was  not  acting 
professionally,  within  the  rule  relied  on  to 
exclude  him.  One  is  that  of  Wilson  v.  Ras- 
taU,  4  T.  R.,  753,  where  Buller,  J.,  says, 
"  though  it  was  said  the  defendant  consulted 
him  (the  attorney)  in  his  profession,  as  a  con- 
fidential person,"the  meaning  of  that  was,  that 
as  he  was  more  conversant  with  business  of 
this  kind  than  those  who  were  not  of  his  pro- 
fession, the  defendant  consulted  him,  but  did 
not  employ  him  as  an  attorney."  Jackson  v. 
Dominick,  14  Johns.,  443,  shows  that  a  stat- 
utory sale  or  foreclosure  is  not  a  judicial,  or 
anything  of  the  nature  of  a  judicial  proceed- 
ing. 

Faulkner  had  no  authority  to  insert  the 
power  of  sale,  unless  this  was  essential  to  the 
nature  of  a  mortgage.  It  was  clearly  not  so 
at  common  law.  nor  is  it  considered  so  by  the 
statute.  The  late  revisals  do  not  contain  the 
recital  of  the  Act  giving  effect  to  a  sale  under 
a  power.  This  may,  however,  be  found  in 
2  Greenl.  ed.  L.,  101.  sec.  vii.  This  does  not 
contemplate  the  power  as  a  part  of  the  mort- 
gage. It  may  be  separate.  It  is  called  there 
a  "special  power."  As  to  the  general  clause 
223*]  in  Faulkner's  power,  *there  was  one 
still  more  broad  in  Nixon  v.  Hyserott,  5  Johns., 
58.  The  attorney  was  authorized  there  "to 
execute,  &c.,  such  conveyances  and  assurances 
in  the  law,  &c.,  as  should  or  might  be  need- 
ful or  necessary,  according  to  the  judgment 
of  the  said  attorney,"  giving  a  broad  latitude 
of  discretion.  Yet  an  attempt  to  bind  the 
principal  by  covenant  was  holden  void. 

WOODWORTH,  J.  The  covenant  -there  cre- 
ated a  liability  beyond  the  ordinary  effect  of  a 
conveyance. 

Mr.  Sedgwick.  This  power  of  sale  is  equiv- 
alent to  an  additional  liability.  When  one 
buys  land  he  certainly  means  to  get  a  title. 
If  he  gets  none  the  purchase  money  should  be 
paid  back.  This  case  is  much  stronger  than 
the  one  cited.  A  summary  power  of  fore- 
closure is  given.  Faulkner  might  as  well 
have  inserted  a  covenant  not  to  redeem  at  all. 
The  custom  of  the  Pultney  Land  Office  is 
nothing.  The  law  of  the  State  is  not  to  be 
manufactured  there.  Nor  does  the  Statute 
sanction  such  a  power  as  seems  to  have  been 
supposed  by  the  Chancellor.  It  merely  regu- 
lates and  declares  the  effect  of  a  sale  under  it, 
when  the  party  thinks  proper  to  give  it.  I 
will  only  say,  as  to  the  cases  cited  by  the 
Chancellor  to  "this  point,  that  the  acts  performed 
were  within  the  terms  of  the  power,  and 
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his  reasoning  is  precisely  the  contrary  of  what 
it  should  be  from  his  premises.  The  case 
cited  by  him  from  6  Ves.  (ante,  201),  gives 
the  true  result  of  the  cases,  which  go  upon 
the  maxim,  omne  majus  in  se  continet  minus. 
A  power  to  convey  a  fee  gives  power  to  con- 
vey a  less  estate.  The  Chancellor  supposes 
that,  because  there  is  nothing  in  Faulkner's 
authority  expressly  excluding  the  power  of 
sale,  it  is  therefore  included.  The  reverse  is 
correct.  The  authorities  (Co.  Litt.,  113  a; 
Fenn  v.  Harrison,  3  T.  R. ,  757  ;  Gibson  v. 
Colt,  7  Johns. ,  390  ;  Hawkins  v.  Kemp,  3  East, 
410  ;  Wright  v.  Wakeford,  4  Taunt.,  213  ;  Doe 
v.  Peach,  2  Maule  &  S.,  576)  all  show  the  rule, 
that  a  special  authority  should  be  construed 
strictly,  to  be  one  of  the  greatest  rigor.  In 
Doe  y.  Peach  the  appointment  was  required  to 
be  signed  and  sealed,  &c.,  and  because  the 
signing  was  omitted,  it  was  holden  void.  The 
attorney  cannot  transgress  his  power  one  hair's 
breadth,  and  will  not  be  allowed  to  do  so  even 
by  a  court  of  equity.  The  case  cited  (from 
Sudg.  on  Pow.,  1  Am.,  from  3d  Lond.  ed., 
526-7)  of  a  power  construed  by  custom,  was 
where  the  words  received  their  meaning  from 
*this  source  ;  as  "  clear  yearly  value."  [*224 
did  in  that  case  ;  not  as  here,  where  the  terms 
are  known  and  defined  by  the  common  law. 

The  execution  of  a  power  may  be  good  in 
part  and  void  in  part.  "Where  there  is  a  com- 
plete execution  and  something  ex  abundanti 
added,  which  is  improper,  there  the  execution 
shall  be  good,  and  only  the  excess  void."  (Id., 
549.) 

The  acknowledgment  of  the  power  of  sale  in 
Pa.  was  void.  (Jackson  v.  Humphrey,  I  Johns., 
498.)  This  is  not  denied,  but  the  authority  of 
Bergen  v.  Bennet,  1  Cai.  Cas.,  17,  is  relied 
upon,  where  Kent,  J.,  thought  no  record 
necessary  as  to  the  mortgagor.  This  was  not 
the  question  in  that  case.  It  was,  whether  the 
place  of  recording  was  proper,  and  held  that 
it  was.  All  that  Kent,  J.,  says  as  to  the  neces- 
sity of  recording  the  power  at  all,  was,  there- 
fore, obiter.  The  party  purchases  at  his  peril, 
and  must  look  to  the  regularity  of  the  proceed- 
ings. (Jackson  v.  Clark,  7  Johns.,  217.) 

The  power  was  gone  by  the  conveyances 
from  Troup  to  the  other  respondents. 

WOODWORTH,  J.  Do  you  mean  that  the 
power  itself  was  gone,  so  that  no  sale  could  be 
made  under  it  by  any  one  ? 

Mr.  Sedgwick.     This  is  what  we  contend. 

WOODWORTH,  J.  What  sort  of  estate  passed 
by  the  conveyances  from  Troup? 

Mr.  Sedgwick.  That  I  am  going  to  consider. 
It  is  said  that  this  is  a  power  in  gross.  It  is 
not  very  material,  whether  it  be  so  or  not.  It 
is  enough  that  it  is  a  power  coupled  with  an 
interest,  and  one  relating  to  the  land  within 
the  note  298  to  Co.  Litt. ,  342  b.  If  the  donee 
convey  totum  statum  suum,  as  he  has  done  in 
this  case,  the  power  is  gone ;  and  Troup  had 
no  power  to  sell  a  second  time.  In  Ren  v. 
Bulkeley,  Doug.,  292,  cited  against  us,  Lord 
Mansfield  says  :  "It  is  contended  that  by  grant- 
ing away  his  life  estate  he  extinguished  the 
power.  Certainly  where  the  whole  life  estate 
is  conveyed  away  by  the  intention  of  the  par- 
ties, the  power  must  be  at  an  end  ;  and  cannot 
be  afterwards  exercised  to  the  prejudice  of  the 
grantee.  Grant  me  that  Troup  could  not  sell 
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as  against  the  grantees,  and  it  overturns  the 
225*]  whole  doctrine  of  the  other  *side.  I 
care  not  whether  he  conveyed  or  reserved  the 
debt.  The  grantees  would  hold  the  legal  es- 
tate in  trust,  for  the  one  beneficially  interested. 
Troup  could  not  sell  as  against  the  grantees  : 
could  he  then  sell  for  them,  and  with  the  view 
to  protect  their  title  ? 

WOOD  WORTH,  «7.  Might  they  not  have  joined 
him  in  the  sale  ? 

Mr.  Sedgwick.  It  is  enough  that  they  have 
not  done  so.  Granting  that  they  might  have 
joined  in  a  sale  for  their  benefit,  and  that  if  he 
sold  at  all,  it  must  have  been  for  their  benefit, 
they  have  never  authorized  him  to  do  this. 
They  entered,  relying  upon  the  good  faith  and 
resources  of  the  Pultney  estate. 

But  suppose  the  grantees  had  given  author- 
ity ;  what  kind  of  sale  is  to  devest  our  estate  ? 
The  Statute  contemplates  a  fair  sale  on  six 
months'  notice  (1  K.  &  R,  4«2,  sec.  6),  at 
which  all  the  world  may  bid.  What  kind  of 
sale  is  that  at  which  the  mortgagee,  or  these 
individuals  alone,  are  to  bid  for  the  private 
purposes  of  the  latter  ?  They  never  would 
authorixe  him  to  sell  their  rights  to  a  stranger. 
The  authority  must  have  been  for  their  bene- 
fit, not  to  sanction  a  sale  in  fair  market.  This 
is  said  to  be  for  a  very  equitable  purpose;  and 
itis  conceded  that, in  ordinary  cases,  one  cannot 
sell  after  he  has  departed  with  his  power,  but 
an  exception  is  alleged  in  favor  of  a  sale  to 
protect  grantees.  Are  there  no  other  rights  in 
this  case  ?  Has  the  mortgagor  none  ?  May 
he  not  contend  for  a  strict  statute  sale  ? 

SUTHERLAND,  J.  The  proceedings  to  fore- 
close, by  a  general  advertisement,  conceded 
that  the  previous  conveyances  were  nothing. 
The  argument  for  the  respondent  concedes  the 
same,  and  that  the  bidding  was  open  to  all  the 
world. 

Mr.  Sedgwick.  We  do  not  join  in  that  con- 
cession. If  thesale  maybe  made  in' protection 
of  the  grantees,  it  is  stepping  beyond  the  Stat- 
ute. Troup  having  extinguished  the  power  to 
sell  in  payment  of  the  debt,  he  can  no  longer 
execute  the  Statute. 

22<>*]  *  WOOD  WORTH,  J.  Were  not  the 
purchasers  from  Troup  assignees  of  the  mort- 
gage pro  tanto  f 

Mr.  Sedgwick.  If  so,  they  are  assignees 
still  ;  for  they  have  never  joined  in  the  fore- 
closure. They  are  strangers  to  the  proceed- 
ing. But  if  they  had  joined,  it  should  have 
been  in  a  general  sale,  for  the  purpose  of  dis- 
charging the  mortgage  ;  not  merely  to  benefit 
themselves. 

SUTHERLAND,  J.  What  right  have  you  to 
ask  for  whose  benefit  the  sale  was  made  ?  You 
had  a  right  to  redeem  before  the  sale.  The 
buildings  were  open  on  a  general  advertise- 
ment. If  the  conveyances  by  Troup  operated 
as  a  technical  extinguishment,  that  is  one  thing; 
but  if  otherwise,  I  do  not  see  the  force  of  the 
inquiry,  for  whose  benefit  the  sale  may  have 
been  made,  or  to  whose  use  it  may  inure  ? 

Mr.  Sedgwick.  If  the  sale  was  not  with  in- 
tent to  pay  the  bond,  it  was  fraudulent  and 
void.  The  Statute  contemplates  a  sale  for  no 
other  purpose.  The  covenant  is  to  pay  the 
money,  or  that  the  mortgagee  may  sell  accord- 
ing to  law,  rendering  an  account  of  the  over- 
plus moneys.  The  whole  covenant  and  power 
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is  violated,  if  the  sale  be  for  any  other  pur- 
pose. 

Again  ;  undera  purpose  of  this  kind,  clogged 
and  embarrassed  as  the  right  was  by  the  pre- 
vious partial  transfers,  there  was  no  fair  chance. 
The  trust  was  to  sell,  giving  every  fair  oppor- 
tunity to  purchasers,  in  order  that  the  estate 
might  fetch  its  full  value.  (Denning  v.  Smith, 
3  Johns.  Ch.,  344.)  Everything  calculated  to 
prevent  competition  renders  the  sale  void. 
(Jackson  v.  Crafts,  18  Johns.,  110.)  Suppose 
Troup  had  published  his  purpose  in  the  adver- 
tisement. This  question  brings  it  to  the  test. 
Appearances  and  formality  are  vain,  unless 
the  purchase  be  bonafide.  (14  Johns.,  443  ) 

It  is  said  that  the  objection  grounded  on  the 
destruction  of  the  power  can,  at  most  reach 
only  a  part  of  the  premises,  because  it  cannot 
be  affirmed  of  Troup,  that  he  has  sold  totum 
statum  suum.  But  this  phrase,  as  used  in  the 
casesr  applies  to  the  interest,  not  the  land. 
The  whole  of  his  estate  is,  in  this  case,  gone 
in  part  of  the  land. 

*WOODWORTH,  J.  The  appellants  [*227 
filed  their  bill  in  the  Court  of  Chancery,  to 
redeem  certain  lands  which  William  Wilson, 
by  his  attorney,  Daniel  Faulkner,  mortgaged 
to  Charles  Williamson,  on  the  21st  of  Oct., 
1796.  Several  questions  are  raised  as  to  the 
right  to  redeem.  It  is  insisted  by  the  respond- 
ent that  there  was  an  abandonment  by  Wilson. 
In  looking  into  the  case,  I  have  not  discovered 
any  facts  that  warrant  this  conclusion.  Du- 
gald  Cameron  testifies  that  the  lands  having 
been  abandoned,  Williamson  took  possession 
in  1800,  treated  the  property  as  his  own, 
caused  a  resurvey  to  be  made,  and  sold  parts 
to  various  persons.  Wilson  informed  him  he 
was  very  much  embarrassed  in  his  circum 
stances.  It  was  the  understanding  at  the  Land 
Offices  that  the  mortgage  was  not  to  be  col- 
lected, but  the  estate  was  to  take  back  the 
land — that  it  had  been  so  considered  after 
Troup  succeeded  to  the  agency.  This  proof 
is  altogether  equivocal  and  unsatisfactory. 
The  subsequent  transactions  clearly  evince 
that  Wilson  did  not  consider  his  right  aban- 
doned, nor  did  the  respondents  deem  it  safe  to 
rest  on  that  ground.  The  letter  of  James 
Rees,  dated  Aug.  10th,  1802,  called  on  Wilson 
to  make  payment  for  the  land  ;  or  that  deci- 
sive measures  would  be  taken.  The  respond- 
ent, Troup,  admits  that  in  1807  he  applied  to 
him  for  a  release  of  the  equity  of  redemption, 
which  he  declined  unless  he  received  compen- 
sation. In  1812  a  tender  of  the  money  due 
was  made  and  refused.  I  lay  no  stress  on  the 
circumstance  that  the  original  deed  was  found 
in  the  office  of  the  respondents.  I  presume  it 
had  lain  there  from  the  time  it  was  executed. 
There  is  no  proof  that  it  was  ever  actually  re- 
ceived by  Wilson.  It  is  not  necessary  to  dwell 
on  this  part  of  the  case.  There  is  no  founda- 
tion for  insisting  on  the  extinguishment  of  the 
right  to  redeem. 

It  is  contended  by  the  appellants  that  Faulk- 
ner, who  executed  the  mortgage,  as  Wilson's 
attorney,  had  no  authority  to  insert  a  power  of 
sale.  The  power  was  general,  to  seal,  deliver 
and  acknowledge  a  mortgage  to  Williamson, 
thereby  ratifying  all  that  his  attorney  should 
lawfully  do  in  the  premises.  Wilson  resided 
in  the  State  of  Pa.,  and  probably  may  not 
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have  been  acquainted  with  the  statute  remedy 
228*]  *to  foreclose.  He  undoubtedly  has  a 
right  to  insist  that  the  term  "mortgage," 
which  is  of  known  and  definite  signification 
in  the  law,  cannot  be  satisfied  by  substituting 
another  instrument,  differing  in  its  legal  effect 
and  operation.  Had  this  been  done,  the  case 
would  have  fallen  within  the  principles  laid 
down  by  the  appellants'  counsel,  and  support- 
ed by  authority,  that  where  an  attorney  is  au- 
thorized to  sell  and  execute  conveyances,  he 
has  no  power  to  insert  a  covenant  of  seisin, 
the  power  to  sell  not  giving  a  power  to  war- 
rant the  title  of  the  thine  sold.  (5  Johns.,  58; 
7  Johns.,  390;  Com.  Dig.,  Attor./C,  11.)  It 
does  not  appear  to  me  that  there  has  been  any 
departure  from  the  power,  The  insertion  of 
the  clause  to  sell  does  not  confer  on  the  mort- 
gagee a  greater  security  than  was  intended. 
It  applies  solely  to  the  remedy.  It  does  not 
impair  any  right  of  the  mortgagor. 

It  will  be  remembered  that  by  the  covenant 
of  Williamson,  in  1795,  a  good  and  sufficient 
bond  and  mortgage  were  to  be  given  on  re- 
ceiving a  conveyance.  Cameron  says  that  two 
Land  Offices  were  established — one  at  Bath, 
another  at  Geneva  ;  that  the  existence  of  the 
offices  was  well  known  in  Pennsylvania,  from 
whence  the  first  settlers  came  ;  that  it  was  the 
invariable  practice  to  take  mortgages  with  the 
clause  authorizing  a  sale  pursuant  to  the  Stat- 
ute. When  Williamson  speaks  of  a  mortgage, 
it  must  be  intended  he  meant  a  mortgage  in 
the  form  used  at  his  offices.  This  cannot  be 
doubted. 

Faulkner  must  have  understood  the  contract 
as  requiring  a  mortgage  in  the  usual  form.  It 
would  be  a  violation  of  the  presumed  intent  of 
the  parties  to  construe  it  otherwise.  When 
Wilson  executed  the  power  to  Faulkner,  the 
year  after,  to  carry  this  covenant  into  effect, 
what  was  intended  ?  A  security  correspond- 
ing with  the  forms  then  used  and  approved. 
Williamson,  under  the  covenant,  had  a  right 
to  say  the  mortgage  shall  contain  this  clause. 
Such  was  the  understanding  between  him, 
Faulkner,  Hall  and  Freeland. 

It  is  well  settled,  that  in  the  construction  of 
all  contracts,  the  situation  of  the  parties,  and 
the  subject-matter  of  their  transactions,  may 
be  taken  into  consideration  in  determining  the 
meaning  of  any  particular  sentence  or  provis- 
229*]  ion.  Extraneous  *evidence  is  admis- 
sible, so  far  as  to  ascertain  the  circumstances 
under  which  the  writing  was  made,  and  the 
subject-matter  to  be  regulated  by  it.  (Sumner 
v.  Williams,  8  Mass.,  214  ;  Fowle  v.  Bigeiow,  10 
Mass.,  384;  Whallon  v.  Kaufman,  19  Johns., 
104.)  Apply  these  principles  to  the  case  be 
fore  us,  and  it  cannot  be  well  questioned  that 
a  mortgage,  with  a  clause  authorizing  a  sale 
under  the  Statute,  was  no  more  than  a  fair 
compliance  with  the  covenant.  If  this  be  cor- 
rect, I  think  it  follows  that  Wilson,  afterwards 
acquiring  an  interest  in  the  contract,  and  com- 
ing forward  to  fulfill  it,  cannot  vary  the  terms. 
He  could  not  require  a  deed,  unless  the  mort- 
gage offered  satisfied  the  intent  of  the  original 
contracting  parties.  When  he  uses  the  same 
terms  as  in  the  previous  covenant,  they  must 
be  understood  in  the  same  manner. 

It  is  further  objected  that  the  power  of  at- 
torney was  not  legally  recorded  before  the 
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conveyance  for  the  sale  was  executed.  The 
power  was  first  proved  before  Waterhouse,  a 
master  in  chancery,  in  1809.  He  was  employed 
to  go  to  Pa.  to  take  the  acknowledgment. 
This  is,  I  think,  prima  facie  evidence  that  it 
was  taken  without  this  State.  But  it  was 
afterwards  proved  and  recorded,  in  1812,  sub- 
sequent to  the  deed  of  conveyance  given  on 
the  sale,  and  the  question  is,  whether  it  lies 
with  the  mortgagor  to  raise  the  objection. 
The  sale  is  not  affected,  although  the  power 
has  not  been  recorded.  This  provision  is. 
manifestly  for  the  protection  of  the  purchaser. 
It  must  be  indifferent  to  the  mortgagor.  He 
has  no  interest  to  be  affected  by  it,  and  cannot 
object.  In  the  case  of  Bergen  v.  Bennett,  1 
Cai  Cas.,  17,  Kent,  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  "  the  omission  to  record 
the  power  will  not  affect  the  sale — that  it  does 
not  lie  with  the  mortgagor  to  object  to  the  va- 
lidity of  the  sale,  by  reason  of  that  omission." 
This,  however,  was  not  the  point  then  before 
the  court.  The  question  was,  in  that  case, 
whether  recording  the  power  in  the  book  of 
mortgages  would  satisfy  the  words  of  the  Act, 
which  requires  it  to  be  recorded  as  deeds  and 
conveyances  usually  are.  Although  the  au- 
thority cited  may  be  regarded  as  an  obiter  dic- 
tum, I  am  inclined  to  think  it  a  correct  expo- 
sition of  the  Statute. 

*The  next  objection  against  the  [*23O 
validity  of  the  sale  is,  that  the  mortgagee  hav- 
ing conveyed  parts  of  the  mortgaged  premises 
in  fee  simple  with  warranty,  cannot  proceed  to 
sell  under  the  power.  If  I  rightly  understand 
the  force  of  this  objection,  it  is,  that  the  mort- 
gagee, having  released  and  conveyed  a  part  of 
the  land,  cannot  solely,  without  noticing  the 
rights  of  the  persons  to  whom  he  has  conveyed 
a  part,  foreclose  the  mortgage.  To  say  that  a 
mortgage  could  not  be  foreclosed,  by  making 
all  parties  in  interest  parties  to  the  foreclosure, 
would  be  a  proposition  altogether  untenable. 

1  will,  therefore,   inquire  whether  it  was  not 
competent  for  Troup  as  administrator,  in  his 
own  name  solely  to  advertise  and  sell.     The 
power  authorizes  the  mortgagee,   his    heirs, 
executors,  administrators  and  assigns,  to  sell 
the   premises  at  public  auction.      A    statute 
foreclosure  is  equivalent  to  a  foreclosure  and 
sale  under  a  decree  of  a  court  of  equity,  and 
cannot  be  defeated  to  the  prejudice  of  a  bona 
•fide  purchaser,  in  favor  of  a  person  claiming 
redemption  in  equity.     (Jackson  v.  Henry,  10 
Johns.,  185.)  It  is  undoubtedly  necessary  that 
all  parties  in  interest,  unke.   (1  Bro.  Ch.,  368  ; 

2  Pow.  on  Mort.,  285.)    But  it-is  an  interest  in 
the  mortgage  that  is  intended.     If   the  mort- 
gagee, under    a   mistaken  notion  that  he  is 
absolute  owner,  grants  and  conveys  the  lauds 
mortgaged,  in  fee  with  warranty,  the  purchaser 
does  not  come  in  as  assignee  of  the  mortgage  ; 
his  purchase  has  no  reference  to  it,  and  conse- 
quently he  is  not  entitled  to  be  made  a  party 
in  a  bill  to  foreclose.     His  title  is  taken  sub- 
ject to  the  mortgage,  and  liable  to  be  defeated 
if  the  premises  are  redeemed.    If  the   mort- 
gagee is  the  purchaser  at  the  sale,  then  his  pre- 
vious   grantee    would    be    protected   on    the 
ground  of  estoppel,  as  the  mortgagee  could 
not  claim  in  opposition  to  his  deed.  (12  Johns 
201  ;  13  Johns.,  316  ;  14  Johns.,  193  ;  1  Johns. 
Cas.,  81.)    In  point  of  fact,  it  never  was  in- 
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tended  that  the  grantees  of  Troup  should  take 
as  assignees.  The  mortgage  was  entirely  put 
of  the  question,  in  the  view  of  the  parties. 
The  mortgagor,  notwithstanding  the  mort- 
giige,  is  deemed  seised,  and  is  the  legal  owner 
of  the  land,  as  to  all  persons  except  the  mort- 
231*J  gagee*and  his  representatives.  (Hitch- 
cock v.  Harrington,  6  Johns.,  290.) 

In  Runyon  v.  Mersereau,  11  Johns.,  534,  it 
was  held  that  at  law  and  in  equity  a  mortgagee 
is  a  mere  security  for  money.  The,  mortgagee 
has  but  a  chattel  interest,  which  will  pass  by 
deliver}^  without  writing.  In  Jackson  v.  Bron- 
aon,  19  Johns.,  325,  it  was  held  that  the  mort- 
gage is  a  mere  incident  to  the  bond,  as  per- 
sonal security  for  the  debt,  and  that  an  assign- 
ment of  the  interest  of  the  mortgagee  in  the 
land,  without  an  assignment  of  the  debt,  is 
considered  in  law  as  a  nullity.  This  case  fully 
proves,  that  conveying  parts  of  the  mortgaged 
premises  can  have  no  effect  upon  the  mort- 
gage, because  had  it  been  an  assignment  in 
form,  nothing  would  pass;  for  the  debt  due  on 
the  bond,  to  which  the  mortgage  is  incident, 
was  left  untouched. 

Prom  this  examination,  I  am  satisfied  it  is 
not  competent  for  the  appellants  to  object, 
that  a  part  of  the  land  had  been  conveyed  pre- 
vious to  the  sale.  If  the  grantees  from  Troup 
had  acquired  an  interest  in  the  mortgage,  then, 
indeed,  I  apprehend  the  objection  would  have 
been  well  taken.  It  then  would  appear  that 
all  the  persons  interested  in  the  mortgage  had 
not  joined  in  the  notice  of  sale.  The  Act  con- 
templates that  the  notice  be  given  and  the  sale 
made  by  the  mortgagee  or  others  thereunto 
authorized.  If  the  mortgagee  has  assigned  all 
his  interest,  notice  must  be  given  by  the  as- 
signee. If  a  part  of  the  bond  and  mortgage  is 
assigned,  the  mortgagee  and  such  assignees 
are  the  proper  parties.  I  think  it  follows 
that  if  a  mortgagee,  solely,  undertakes  to  give 
notice  to  sell,  when  other  persons  are  interested 
as  assignees,  the  regularity  of  such  proceed- 
ings cannot  be  supported.  The  objection  here 
falls  to  the  ground  ;  for  Troup,  as  adminis- 
trator, was  exclusively  the  representative  of 
the  mortgagees,  who  alone  held  the  interest  in 
the  security.  I  concur  in  the  opinion  of  the 
Chancellor,  in  saying  that  the  sales  by  the 
mortgagee  could  not,  upon  any  reasonable 
principle,  deprive  him  of  the  right  of  foreclos- 
ing the  mortgage,  nor  could  they  prejudice  the 
right  of  the  mortgagor  to  redeem.  They 
created,  of  themselves,  no  obstacle  to  the  right 
232*]  of  redemption  If  the  *mortgagor  was 
entitled  to  redeem,  he  could  recover  the  pos- 
session, as  against  those  purchasers,  equally  as 
well  as  he  could  recover  it  against  the  mort- 
gagee himself. 

In  the  view  I  have  taken,  it  becomes  unnec- 
essary to  discuss  the  question,  whether  the 
disclosure  by  Haight  ought  to  be  considered 
confidential  as  between  attorney  and  client. 

My  opinion  is,  that  the  decree  of  the  Chan- 
cellor be  affirmed. 

SUTHERLAND,  J.  The  question  presented 
by  this  case  is,  whether  the  equity  of  redemp- 
tion of  the  mortgagor  has  been  legally  fore- 
closed. It  is  contended,  on  the  part  of  the  ap- 
pellants, that  the  foreclosure  is  illegal,  on  the 
following  grounds : 

1.  That  Faulkner  who  executed  the  mort- 
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gage,  as  Wilson's  attorney,  had  no  authority 
to  insert  a  power  of  sale  under  the  Statute. 

2.  That  Faulkner's  power  of  attorney  was 
not  legally  recorded  before  the  sale  under  the 
mortgage. 

3.  That  the  mortgagee,  or  his  assignees,  hav- 
ing sold  and  conveyed  parts  of  the  mortgaged 
premises,  in  fee  simple  with  warranty,  before 
the  foreclosure,  could  not  subsequently  fore- 
close and  sell  under  the  power. 

4.  That  the  sale  was  not  made  for  the  pur- 
pose of  collecting  the  money  due  on  the  bond, 
and  was,  therefore,  void  ;  and   that  the  pur- 
chase was  made  by  Troup  as  trustee,  and  not 
mortgagee.     I  shall  very  briefly  consider  each 
of  these  objections  in  its  order. 

1.  The  power  of  attorney  from  Wilson  to 
Faulkner,  empowered  him  to  receive  a  deed 
from  Williamson,  for  the  land  purchased,  and 
to  sign,  seal,  deliver  and  acknowledge  to  the 
said  Williamson,  a  mortgage  or  mortgages  of 
said  land,  together  with  a  bond  or  bonds,  for 
the  consideration  money,  and  to  do  and  per- 
form all  things  necessary  and  lawful  to  the 
obtaining  a  title  to  the  said  land,  and  securing 
the  consideration  money  therefor,  to  the  said 
Williamson. 

That  a  mortgage  may  be  made  without  con- 
taining a  power  to  the  mortgagee  to  sell  in  de- 
fault of  payment,  there  is  *no  doubt.  [*233 
Such  power  is  not  usually  contained  in  En- 
glish mortgages ;  and  they  have  no  statutory 
provision  regulating  sales  in  pursuance  of 
them.  (Pow.  on  Mort.,  13, 14;  Croft  v.  Power, 
Com.,  603;  10  Johns.,  196,  per  Kent,  Oh.  J.) 
If,  then,  it  be  a  just  rule  of  construction,  as 
applicable  to  powers  of  attorney,  that  no  au- 
thority is  to  be  deemed  to  pass  by  them,  but 
such  as  the  terms  used  necessarily  import,  in 
their  most  restricted  legal  sense,  it  would,  per- 
haps, follow  that  an  authority  to  mortgage 
would  not  authorize  the  sanction  of  a  power  to 
sell. 

But  I  apprehend  such  is  not  the  rule  of  con- 
struction by  which  powers  are  tested.  Sugden 
on  Powers,  459,  lays  down  the  rule  thus  :  "In 
considering  the  extent  of  a  power  the  intention 
of  the  parties  must  be  the  guide.  Thus,  on  the 
one  hand,  a  power  limited  in  terms,  has,  in 
favor  of  the  intention,  been  deemed  a  general 
power,  whilst  on  the  other  hand,  a  general 
power,  in  terms,  has  been  cut  down  to  a  par- 
ticular purpose."  And  this  position  is  fully 
supported  by  the  authorities. 

Thus,  in  Hichinbroke  v.  Seymour,  1  Br.  Ch., 
C,  395,  there  was  a  power  in  a  settlement  to 
raise  a  portion  for  a  younger  child,  at  such 
time  as  the  father  should  direct.  He  directed 
it  to  be  raised  when  she  was  14  years  of  age  ; 
and  she  dying,  he  files  the  bill  for  it  as  her 
administrator.  The  Lord  Chancellor  says,  "the 
meaning  of  a  charge  for  children  is,  that  it 
shall  take  place  when  it  shall  be  wanted.  It  is 
contrary  to  the  nature  pf  such  a  charge,  to 
have  it  raised  before  that  time  ;  and  although 
the  power  is,  in  this  case,  to  raise  it  when  the 
parent  shall  think  proper,  yet  that  is  only  to 
enable  him  to  raise  it  in  his  own  life,  if  it 
should  be  necessary.  It  would  have  been  very 
proper  so  to  do,  upon  the  daughter's  marriage, 
or  for  several  other  purposes  ;  but  this  is 
against  the  nature  of  the  power."  In  Tanker- 
mile,  v.  Coke,  Mose.,  146,  it  was  held  that  a 
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power  should  he  so  construed  as  to  effectuate 
the  intention  of  the  parties.  There  an  act  had 
t>een  done  which  the  terms  of  the  power  author- 
ized, but  which  was  evidently  against  the  inten- 
tion of  the  donor.  In  Morris  v.  Preston,  7  Ves., 
-Jr.,  547,  a  provision,  in  case  of  the  death  of  a 
trustee,  for  the  substitution  of  another,  and  a 
•conveyance  by  the  survivor,  so  that  he  and  the 
234*]  *ne  w  trustee  should  be  jointly  in  terested 
in  the  trust,  was,  by  the  concession  of  counsel, 
.admitted  to  be  satisfied  by  the  substitution  of 
two  trustees,  after  the  death  of  both  the  for- 
mer, against  the  express  terms  of  the  power  ; 
because  it  was  the  evident  intention  of  the 
power  that  new  trustees  should  be  appointed, 
whenever  circumstances  might  require  it.  In 
Sen  v.  Bulkeky,  Doug.,  292,  Ld.  Mansfield 
says,  "the  creation,  execution  and  destruction 
of  powers  depend  on  the  substantial  intention 
and  purpose  of  the  parties."  Bristow  v.  Warde, 
2  Ves.,  Jr.,  336  ;  TaXbot  v.  Tipper,  Skin.,  427  ; 
Mildmay's  case,  1  Co.,  175  a  ;  Liefe  v.  Salting- 
stone,  1  Mod.,  189  ;  1  Freem.,  149,  163,  176,  8. 
C.,  all  establish  the  same  doctrine.  It  is  also 
illustrated  and  confirmed  by  the  case  cited  by 
the  GhanceUor,  of  Roberts  v.  Dteall,  2  Eq.  Cas. 
Abr.,  668,  and  Long  v.  Long,  5  Ves.,  445, 
which,  as  he  has  well  observed,  "show  the 
liberal  construction  given  to  powers  in  equity, 
in  furtherance  of  the  end  for  which  they  were 
created." 

In  construing  a  power  of  attorney,  therefore, 
in  order  to  ascertain  whether  it  has  been  well 
'executed,  the  letter  of  the  instrument  is  not 
to  be  exclusively  regarded  ;  but  the  important 
Inquiry  is,  have  the  intentions  of  the  parties 
been  carried  into  effect. 

Now,  I  cannot  entertain  a  doubt,  from  the 
•circumstances  of  this  case,  that  Wilson  used 
the  term  "mortgage,"  in  the  power  of  at- 
torney, in  its  popular  and  customary  sense  in 
this  country  ;  that  is,  as  descriptive  of  an  in- 
strument containing  not  only  a  conditional 
-conveyance  of  the  land,  but  also  a  power  to 
sell  in  default  of  payment.  There  is  nothing 
•on  the  face  of  the  instrument  evincing  a  con- 
trary intention.  There  is  no  peculiar  caution 
manifested  on  the  part  of  Wilson,  in  the 
-delegation  of  power  to  his  attorney,  from  which 
it  can  be  inferred  that  he  intended  the  terms 
employed  by  him  should  receive  the  most 
rigM  construction  of  which  they  were  suscep- 
tible. On  the  contrary,  the  language  used  is 
general  and  comprehensive.  He  empowers 
him  to  give  one  or  more  mortgages,  to  do  all 
things  necessary  and  lawful  to  obtain  a  title  to 
the  land,  and  to  secure  the  consideration 
money  to  Williamson. 

235*]  *Faulkner  and  his  associates,  who 
originally  contracted 'for  this  land  with  Will- 
iamson, must  be  supposed  to  have  known  and 
understood  that  the  securities  always  required 
by  the  Pultney  estate  were  mortgages  contain- 
ing powers  to  sell,  and  that  the  mortgage, 
which  they  were  bound  to  give,  was  of  that 
description.  The  contract  was  made  in  this 
State,  and  to  be  executed  here,  where  hardly 
any  other  kind  of  mortgage  was  in  use.  Wil 
son  was  the  assignee  of  one  of  those  associates, 
•entitled  to  all  his  rights,  and  subject  to  all  his 
responsibilities  under  the  contract  with  Will- 
iamson. If,  then,  the  original  associates  were 
bound  to  give  a  mortgage  containing  a  power 
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of  sale,  which  I  apprehend  cannot  be  ques- 
tioned, Wilson  as  the  assignee  of  one  of  them, 
could  not  have  compelled  Williamson  to  give 
him  a  deed,  without  tendering  such  a  mort- 
gage. If  not,  then  the  authority  to  insert 
such  a  power  in  the  mortgage  was  given  to  the 
attorney,  by  the  general  terms  conferring  upon 
him  "  power  and  authority  to  do  and  perform 
all  things  necessary  and  lawful  to  obtain  a 
deed."  Without  such  a  clause  in  the  mort- 
gage, no  deed  would  have  been  given.  It  was, 
then,  necessary  to  insert  it. 

I  am,  therefore,  of  opinion,  upon  the  first 
point,  that  the  attorney,  Faulkner,  had  au- 
thority to  insert  in  the  mortgage  a  power  of 
sale  under  the  Statute,  and  that  the  foreclosure 
is  not  to  be  impeached  on  that  ground. 

2.  I  know  of  no  necessity  for  recording  the 
power  of  attorney  at  all,  unless  it  be  true,  as  a 
general   proposition,  that  whenever  the  law 
requires  an  instrument  to  be  registered  or  re- 
corded, if  that  instrument  is  executed  by  at- 
torney, the  power  of  attorney  must  be  recorded 
also,  which  was  not  contended  for  upon  the 
argument,  and  I  apprehend  cannot  be  main- 
tained. 

The  power  to  the  mortgagee  to  sell,  con- 
tained in  the  mortgage,  must  be  recorded  be- 
fore the  deed  to  the  purchaser  under  the  power 
be  executed  ;  but  that  is  for  the  benefit  of  the 
purchaser  only,  to  perpetuate  the  evidence  of 
the  authority  by  which  the  sale  was  made  ;  and 
the  mortgagor  cannot  impeach  the  sale,  if  the 
power  is  not  recorded.  (1  Cai.  Cas.,  17,  per 
Kent,  J.) 

*Admitting,  therefore,  that  there  [*23O 
was  the  same  necessity  by  law  for  recording 
the  power  of  attorney  to  Faulkner  that  there 
was  for  recording  this  power  the  sell,  the  mort- 
gagor could  not  avail  himself  of  the  omission 
to  record  it.  The  execution  of  the  power  of 
attorney  is  admitted  by  the  appellants,  and  the 
objection  is  not  to  the  proof  of  its  execution. 

The  sale,  therefore,  is  not  to  be  impeached 
on  this  ground,  but, 

3.  It  is  contended  that  by  the  sales  of  por- 
tions of  the  mortgaged  premises  by  Troup, 
before  the  foreclosure,  the  power  to  sell  con- 
tained in    the   mortgage     was    either    extin- 
guished,or  passed  to  his  grantees;  that  the  sale, 
therefore,  under  the  mortgage,  was  without 
authority. 

The  power  of  the  mortgagee  to  sell  the 
mortgaged  premises,  is  undoubtedly  a  power 
coupled  with  an  interest  (Bergen  v.  Bennett,  1 
Cai.  Cas.,  15,  per  Kent,  «/.),  and  it  may  per- 
haps be  conceded  that  it  is  a  power  append- 
ant  or  annexed  to  the  estate,  and  not  a  power 
in  gross.  These  powers  are  thus  distinguished 
by  Hargrave  and  Butler,  in  their  notes  to 
Coke  upon  Littleton  (note  298  to  Co.  Litt. ,  342 
b).  The  former,  that  is  a  power  appendant, 
"  is  where  a  person  has  an  estate  in  the  land, 
and  the  estate  to  be  created  b}T  the  power, 
is  to  (or  may)  take  effect  in  possession,  during 
the  continuance  of  the  estate  to  which  the 
power  is  annexed,  as  a  power  to  tenant  for  life 
in  possession,  to  make  leases.  A  power  in 
gross  is  where  the  person  to  whom  it  is  given 
has  an  estate  in  the  land,  but  the  estate  to 
be  created  under  or  by  virtue  of  the  power,  is 
not  to  take  effect  till  after  the  determination 
of  the  estate  to  which  it  relates." 
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Now,  the  power  of  the  mortgagee  to  sell  is  a 
power  to  create  or  acquire  to  himself  the 
equitable  estate  in  the  land,  during  the  con- 
tinuance of  the  legal  estate  conveyed  to  him  by 
the  mortgage.  It  seems,  then,  more  properly 
to  fall  within  the  description  of  powers  an- 
nexed to  the  estate  than  any  other,  and  the 
question  is  as  to  the  effect  of  a  conveyance  of 
a  part  of  the  estate  to  which  the  power  is 
annexed  (before  the  power  is  executed),  upon 
the  power  itself. 

A  conveyance  by  the  mortgagee  of  his  whole 
estate,  would  undoubtedly  pass,  and  not  ex- 
tinguish the  power.  This  is  the  common  case 
of  an  assignment.  The  assignee  takes,  not 
237^1  *only  the  legal  estate,  but  all  the  reme- 
dies oT  powers  attached  to  it.  But  the  con- 
veyance of  a  portion  of  the  estate  will  not,  in 
law,  carry  wilh  it  a  corresponding  portion  of 
the  power,  because  this  is  in  its  nature  indi- 
visible. It  can  operate  but  once,  and  then  is 
exhausted. 

The  effect  then  of  a  conveyance  of  a  part  of 
the  morlgaged  premises  by  the  mortgagee,  I 
apprehend  to  be  this  :  it  produces  a  suspen- 
sion of  the  exercise  of  the  power  as  to  the  part 
conveyed,  in  hostility  to  the  rights  of  the 
grantee ;  that  is,  the  grantee  shall  not  defeat 
his  own  grant.  But  the  operation  of  a  sus- 
pension of  the  power,  whether  it  applies  to 
the  whole  or  a  portion  of  the  estate,  is  merely 
to  postpone  the  vesting  of  the  estate  or  inter- 
est created  by.  or  acquired  under  the  power, 
in  possession.  It  does  not  suspend  or  affect 
the  right  to  execute  the  power,  and  perfect  the 
title  to  the  estate.  But  the  possession  of  the 
estate,  the  right  to  which  has  been  acquired 
by  the  execution  of  the  power  shall  be  sus- 
pended or  kept  from  the  donee  of  this  power, 
so  far  as  his  previous  acts  render  it  just  and 
equitable  that  it  should. 

This  principle  is  clearly  recognized  by  Sug- 
den  in  his  Treatise  on  Powers,  52,  and  sup- 
ported by  several  cases.  (Snaps  v.  Turton, 
Cro.  Car.,  472 ;  Goodright  v.  Cator,  Doug. 
477.) 

The  principal  is  familiarly  this  :  a  mortga- 
gee in  possession  leases  a  portion  of  the  mort- 
gaged premises  for  a  year.  At  the  end  of  six 
months,  he  sells  the  whole  of  the  premises 
under  his  power,  and  becomes  himself  the 
purchaser.  The  power  is  well  executed,  and 
vests  the  equity  of  redemption  in  the  whole  of 
the  premises  in  the  mortgagee,  subject  how- 
ever to  all  the  rights  of  his  lessee.  Sc  far  as 
the  possession  of  the  estate,  or  interest  ac- 
quired under  the  power,  is  inconsistent  with 
his  lease,  it  shall  be  suspended,  but  shall  take 
effect  as  to  the  residue. 

The  sale  by  Col.  Troup,  therefore,  of  por- 
tions of  the  mortgaged  premises,  neither  ex- 
tinguished nor  suspended  his  right  to  foreclose 
the  equity  of  redemption.  Having  become 
the  purchaser  under  the  power,  his  possession 
shall  be  suspended  so  far  as  it  is  inconsistent 
238*]  with  his  previous  grant;  and  his*grant 
having  been  in  fee,  he  can  never  claim  any- 
thing under  the  power  in  relation  to  the  lauds 
granted. 

His  purchase,  therefore,  shall  inure  to  the 
benefit  of  his  grantees;  "for  if  a  man  shall 
sell  land  which  is  not  his  and  afterwards  pur- 
chase it,  he  shall  be  bound  by  his  deed,  and 
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not  be  permitted  to  aver  he  had  nothing/' 
(Per  Kent,  J.,  in  Jackson  v.  Bull,  1  Johns. 
Gas.,  90  ;  helutm  v.  Morrice,  Cro.  Car.,  110  ;. 
Ren  v.  Bulkeley,  Doug.,  291.) 

The  sales  by  the  mortgagee  did  not,  in  the 
least,  affect  the  rights  of  the  mortgagor.  The 
mortgage  was,  at  that  time,  valid  and  subsist- 
ing ;  the  sales  were  subject  to  it,  and  the 
mortgagor,  upon  redeeming,  could  have 
turned  the  purchasers  out  of  possession,  as- 
well  as  the  mortgagee  himself. 

I  am,  therefore,  of  opinion  on  this  point, 
also,  that  the  foreclosure  is  not  to  be  im- 
peached. 

Nor  is  there  any  force  in  the  objection  that 
the  Pultney  estate  had  no  right  to  purchase  at 
the  mortgage  sale,  after  having  sold  portions 
of  the  mortgaged  premises.  That  they  stilt 
continued  to  be  mortgagees,  necessarily  results 
from  what  has  already  been  said  ;,but  whether 
they  were  so  or  not,  is  perfectly  immaterial. 
The  10th  section  of  the  Act  Concerning  Mort- 
gagees (1  R.  L.,  875)  provides,  "  that  no  title 
to  mortgaged  premises,  derived  from  any  sale 
made  in  virtue  of  a  special  power,  shall  be 
questioned,  impeached  or  defeated,  either  at 
law  or  in  equity,  by  reason  that  the  mort- 
gaged premises  were  purchased  in  by  the 
mortgagee,  or  his  or  her  assignee  (or  assign- 
ees) or  for  his,  her  or  their  benefit  or  account. " 
I  have  already  shown  that  the  purchase  by 
Col.  Troup  inured  to  the  benefit  of  the- 
grantees  of  the  mortgagee,  so  far  as  it  was 
hostile  to  those  grants.  So  far  as  they  had 
any  interest  in  the  mortgaged  premises,  they 
may  be  considered  as  assignees  of  the  mort- 
gagee, and  the  purchase  by  him  was  for  their 
benefit  and  account ;  and  admitting  he  was 
trustee  for  them,  a  trustee  has  undoubtedly  a 
right  to  purchase,  not  for  his  own  benefit,  but 
as  the  agent  and  for  the  benefit  of  the  cestui' 
que  trust.  No  one  but  the  cestui  que  trust 
has  a  right  to  call  in  question,  or  set  aside  the 
purchase  made  by  the  trustee.  (Davoue  v. 
Fanning,  2  Johns.  Ch.,  252.)  The  mortgagor 
cannot  say  that  the  mortgagee  was  trustee  for 
*him,  with  respect  to  the  surplus  [*239 
which  might  be  produced  by  the  sale,  and  that 
he,  therefore,  is  one  of  the  cestuis  que  trust 
and  has  a  right  to  question  the  purchase  by 
the  trustee.  He  purchased,  either  as  mort- 
gagee, or  for  the  benefit  and  account  of  the 
assignees  of  the  mortgagee,  or  in  neither  of 
those  characters.  If  in  either  of  them,  the 
statute  authorizes  the  purchase.  If  in  neither, 
then  he  was  not  trustee,  and  had  the  same 
right  to  purchase  as  any  other  individual. 

But  the  truth  is,  Troup  was  mortgagee,  and 
the  proceedings  were  properly  conducted  in 
his  name  and  could  have  been  in  the  name  of 
no  other  person.  The  mortgage  never  was 
assigned.  If  it  had  been,  it  might  have  been 
necessary  for  the  assignees  to  have  united  in 
the  proceedings  under  the  Statute.  Though  if 
this  should  be  omitted,  it  might  well  be  ques- 
tioned whether  the  mortgagor  could  be  re- 
ceived to  object.  The  power  (in  default  of 
paying  the  money)  authorizes  the  mortgagee 
or  his  assignees,  to  sell  or  convey  the  premises; 
and  it  would  seem  in  point  of  form,  to  be  well 
executed  by  the  mortgagee,  whether  he  re- 
tained the  interest  of  the  mortgage  or  not. 
The  right  of  the  mortgagor  could,  in  no  man- 
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ner,  be  varied  or  affected  by  it.  The  pro- 
ceeding under  the  Statute  is  not  a  suit  to  which 
a  defense  can  be  made.  However,  it  is  un- 
necessary to  express  any  opinion  upon  this 
point ,  because  there  never  was  an  assignment 
of  the  mortgage  ;  and  admitting  that  the  as- 
signee of  a  mortgage  ought  to  be  a  party  to 
the  foreclosure,  it  can  hardly  be  contended 
that  any  person  who  may  have  an  equitable 
interest  under  the  mortgagee,  must  be  made  a 
party. 

I  am  of  opinion,  therefore,  that  the  sale  of 
the  mortgaged  premises  is  not  to  be  impeached 
on  any  of  the  grounds  taken  by  the  appellants' 
counsel,  and  that  the  equity  of  redemption  has 
been  legally  foreclosed. 

•  The  conclusion  to  which  I  have  come  upon 
this  view  of  the  case,  renders  it  unnecessary 
for  me  to  consider  the  question  of  abandon- 
ment. 

Upon  the  question  of  fraud,  I  shall  content 
myself  with  saying  that  the  case  affords  no 
24O*]  color  for  the  imputation.  *Col.  Troup, 
when  he  entered  upon  the  agency  of  the 
Pultney  estate  in  1801,  received  the  quiet  and 
peaceable  possession  of  the  lands  in  question, 
together  with  the  other  lands  belonging  to 
that  estate.  No  act  of  ownership  had  ever 
been  exercised  over  it  by  the  mortgagor.  It 
had  been  treated  and  considered  by  William- 
son, who  proceeded  Col.  Troup  in  the  agency, 
and  who  made  the  sale  to  Wilson,  asunincum- 
bered  land,  and  portions  of  it  had  been  sold 
by  him.  Nothing  had  been  paid  by  Wilson 
upon  the  mortgage,  nor  any  effort  made  to 
redeem.  The  deed  from  Williamson  to  Wil- 
son was  found  upon  the  files  of  the  agency. 
These  circumstances  certainly  justified  the 
belief  which  existed  in  the  office,  that  the  pur- 
chase had  been  abandoned  by  Wilson  ;  and 
Col.  Troup  acting  under  that  impression,  sold 
and  conveved  in  fee,  portions  of  the  mort- 
gaged premises,  as  he  asserts,  and  as  the  facts 
clearly  show,  in  the  purest  good  faith.  Deem- 
ing it,  however,  prudent  to  have  his  title  made 
technically  correct,  he  applied  to  Wilson  in 
1807,  for  a  release  of  his  equity  of  redemption, 
which  was  refused,  unless  Col.  Troup  would 
make  him  some  compensation  for  it,  which  he 
declined  doing.  This  application  of  Col. 
Troup  was  not  succeeded  by  any  offer  on  the 
part  of  Wilson  to  redeem  ;  nor  did  he  ever 
offer  to  redeem  before  the  foreclosure.  A 
nourishing  village  has  grown  up  on  that  por- 
tion of  the  premises  which  has  been  sold  by 
Col.  Troup.  I  have  not  been  able  to  find,  in 
these  circumstances,  anything  to  impeach  the 
fairness  of  the  respondent's  conduct,  or  to 
entitle  the  appellants  to  the  peculiar  favor  of 
a  court  of  equity. 

I  am,  accordingly,  of  opinion  that  the  decree 
of  His  Honor,  the  Chancellor,  should  be 
affirmed. 

SAVAGE,  Ch.  J.  (after  stating  the  facts). 
The  question  first  in  order  is,  whether  Faulk- 
ner was  authorized  to  execute  the  mortgage. 
If  not,  there  is  an  end  of  the  controversy. 

By  the  power  of  attorney,  he  was  expressly 
"  to  sign,  seal,  deliver  and  acknowledge  a 
mortgage,  &c.,  to  the  amount  of  the  considera- 
tion money  remaining  due."  Now,  the  con- 
sideration money  remaining  due  was  the  whole 
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sum  *for  which  the  lands  were  sold,  [*241 
$1.50  per  acre,  and  the  value  of  the  mills.  It 
is  not  denied  that  the  mortgage  is  for  the  true 
sum  ;  but  it  is  contended  that  the  power  to 
sell  constitutes  no  part  of  the  mortgage,  and  is, 
therefore,  not  within  the  terms  of  the  power 
given  to  Faulkner.  Although  the  instrument 
without  that  power  of  sale  would  still  be  a 
mortgage,  yet  the  fair  and  common  accepta- 
tion of  the  term  "mortgage;"  undoubtedly  is, 
the  instrument  as  usually  drawn,  and  in  com- 
mon use  as  a  mortgage,  where  the  power  of 
Faulkner  was  to  be  executed.  The  invariable 
practice  of  the  Pultney  Land  Office,  and  of  the 
whole  community,  at  least  in  the  State  of  N. 
Y.,  was  to  incorporate  the  power  to  sell.  Our 
Statutes  supposed  such  a  power,  and  W.  Wil- 
son must  have  intended  to  give  a  mortgage  in 
the  usual  -form,  and  granting  the  usual  reme- 
dies. Hence  the  power  of  attorney  adds  these 
words  :  "  to  do  and  perform  all  things  neces- 
sary and  lawful  to  obtaining  to  me  and  for  my 
use,  a  title  to  the  aforesaid  6,000  acres  of  land, 
and  securing  the  consideration  money  there- 
for, to  the  aforesaid  Charles  Williamson."  I 
have  no  hesitation  in  saying  that  Faulkner 
was  authorized  to  execute  the  mortgage,  with 
the  power  to  sell  which  it  contained. 

2.  Although  the  presumption  is  strong,  that 
the  purchase  was  abandoned  before  the  year 
1800,  and  the  agents  of  the  estate  proceeded 
upon   that  ground  in    selling  parcels  of  the 
premises,    yet  there  is  no  evidence  of  such 
abandonment  but  what  is  deducible  from  the 
acts  of  the   agents,  and  the   acquiesence  of 
Wilson ;    but  as  notice  of  those  acts  is  not 
brought  home  to  him,  he  ought  not  to  be  prej- 
udiced by  them.     Besides,    if  there  was  an 
abandonment,  it  appears  to  have  been  waived 
by  the  subsequent  application  made  by  Troup 
to  Wilson,  for  a  release  of  the  equity  of  re 
demption. 

3.  In  my  judgment,  therefore,  the  rights  of 
the  parties  must  rest  on  the  regularity  of  the 
foreclosure.     To  this  it  is  objected,  that  the 
power  of  attorney  from  Wilson   to  Faulkner 
was  not  recorded  according  to  the  provisions 
of  the  Act  Concerning  Mortgages.     (1  R.  L., 
372.)    The  answer  given  to  this  objection  is 
that  the  power  was  actually  recorded,  before 
the  sale — that  this  being  considered  irregular, 
as  the  *proof  upon   which  it  was  re-  [*242 
corded  had  been  taken  out  of  the  State,  it  was 
afterwards  regularly  proved,  and   again   re- 
corded.    The  same  difficulties  are  raised  as  to 
the  power  of  sale.  Although  the  recording  was 
after  the  sale,  there  can  be  no  doubt  that  it  is 
sufficient  to  sustain  the  previous  proceedings. 
The  question  as  to  the  latter  power,  I  consider 
settled  by  this  court  in  Bergen  v.  Bennett,  1 
Cai.  Gas.,  17.     It  was  there  decided  that  the 
omission  to  record  the  power  will  not  affect  the 
proceedings  as  between  the  mortgagor  and 
mortgagee.     The  recording  is  for  the  benefit 
of  the  purchaser,  to  protect  him  against  other 
purchasers  or    creditors  ;  but    the  objection 
cannot  be  made  by  the  mortgagor. 

I  concur  in  the  result  of  the  opinions  de- 
livered, that  the  circumstance  ofc  Troup's  hav- 
ing conveyed  a  portion  of  the  mortgaged 
premises  did  not  devest  him  of  the  power  to 
foreclose,  as  the  administrator  of  Sir  William 
Pultney. 
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In  the  view  which  I  have  taken  of  this  con- 
troversy, it  does  not  become  important  to  ex- 
press an  opinion  as  to  the  competency  of  S.  S. 
Haight's  testimony.  I  have,  however,  no 
doubt  that  the  communication  made  to  him  by 
Troup.  in  relation  to  the  foreclosure,  are  to  be 
regarded  as  confidential  communications  be- 
tween attorney  and  client,  and  that  the  Chan- 
cellor was  correct  in  suppressing  them. 

On  the  whole  case,  therefore,  I  am  of  opin- 
ion that  the  decree  of  His  Honor,  the  Chancellor, 
be  affirmed. 

The  court  being  unanimously  of  this  opin- 
ion, it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Chan- 
cery be  affirmed,  with  costs  to  be  taxed  ;  and 
that  the  record,  &c. 

Affirming— 7  Johns.  Ch.,  25. 

Pnrol  evidence  admissible  to  show  deed,  absolute  on 
it*  face,  was  intended  as  a  mortgage.  Cited  in— 8 
Wend.,  645  ;  13  Wend.,  488. 

Transfer  of  mortgage,  without  bond  or  debt,  carries 
no  interest  in  land.  Cited  in— Hoffm.,  408 ;  36  N.  Y., 
45 ;  42  N.  Y.,  346  (1  Am.  Rep.,  537,  539);  1  Trans.  App., 
64:  34  How.  Pr..  130:  17  Abb.  Pr.,344;  30  Cal.,  688;  90 
111.,  536:  13  Mich.,  396. 

Only  cestui  que  trust  has  right  to  question  pur- 
chase, made  by  trustee.  Distinguished— 4  Sand.  Ch., 
277 

Cited  in-27  N.  Y..  567 ;  2  Hun,  460 ;  5  T.  &  C.,  71 ; 
3  Wood  &  M.,  487  ;  2  McLean,  313. 

Powers— Construction  of.  Cited  in— 1  Sand.  Ch., 
21 :  18  N.  Y.,  578 ;  8  Barb.,  149 ;  5  How.  Pr.,  72 ;  7  Bos., 
242 ;  2  Leg.  Obs..  154 ;  8  How.  (U.  S.),  469 ;  1  Woods, 
560;  9  Bank.  Reg.,  175;  31111.,  185;  118  Mass.,  559  (19 
Am.  Rep.,  480), 

Interests  of  mortgagor  and  mortgagee  in  the  lands. 
Cited  in— 1  Wend.,  437  ;  21  Wend.,  485;  3  Barb.,  312, 
349 :  6  Barb.,  76 ;  26  Barb.,  406 ;  18  Abb.  Pr.,  365 ;  2 
Bos.,  529  ;  36  Cal.,  41 ;  62  111.,  534. 

Privileged  communications.  Cited  in— 20  How. 
Pr.,  273  ;  38  How.  Pr.,  83. 

Also  cited  in— 5  Wend.,  296 ;  Clarke,  325 ;  1  N.  Y., 
102 ;  5  Hun,  309 ;  2  Cliff.,  456 ;  106  Mass.,  313. 


IThe  following  case  should  have  been  inserted  as 
of  the  September  session,  1823.] 

243*]  *CHAMBERLAIN  ETAL.,  Appellants, 

v. 
FITCH,  Respondent. 

Practice  in  Court  of  Errors — Stipulation  of 
Counsel — Need  not  be  in  Writing — Setting 
Aside  Default. 

In  the  Court  of  Errors,  a  stipulation  between  the 
attorneys,  solicitors,  or  counsel  in  a  cause,  is  bind- 
ing, though  not  reduced  to  writing. 

Default,  obtained  in  violation  of  such  an  order, 
set  aside,  with  costs. 

An  irregular  order,  reversing  the  decree  of  the 
Chancellor,  in  consequence  of  which  the  papers  in 
the  cause  are  remitted  to  the  Court  of  Chancery, 
set  aside,  and  the  Register  of  that  court  ordered  to 
return  them  to  this  court  that  the  cause  may  pro- 
ceed. 

But  the  order  here,  being  to  reverse  an  order  in 
the  Court  of  Chancery,  dissolving  an  injunction  to 
stay  proceedings  on  a  judgment  and  execution  at 
law,  upon  which  the  money  had  been  collected,  and 
paid  over  to  the  attorneys  for  the  plaintiff  there 
(the  respondent  here),  the  rule  setting  aside  the 
default  was  so  modified  as  not  to  take  effect  till 
those  attorneys  stipulated  that  in  the  event  of  a 
reversal  of  the  Chancelbtr's  order,  the  money  so  col- 
lected and  paid  to  them  should  be  placed  at  the  dis- 
posal of  the  court  below. 

Form  of  the  rule  for  this  purpose. 

Cited  in-21  Wend.,  543. 

SEPT.  11,  1823.  8.  Stevens,  for  the  respond- 
ent, moved  to  set  aside  a  default  for  not 
answering  the  petition  of  appeal  in  this  cause; 
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and  for  a  rule  requiring  the  Register  of  the 
Court  of  Chancery  to  send  back  to  this  court 
all  the  papers,  rules,  orders  and  decrees  relat- 
ing to  the  appeal^which  were  remitted  by  this 
court  on  obtaining  the  default ;  and  that  the 
respondent  have  leave  to  proceed  in  the  cause, 
as  if  no  default  had  been  entered. 

The  default  (as  appeared  by  the  affidavits) 
had  been  taken  under  the  following  circum- 
stances :  the  respondent  (being  then  and  still 
insolvent)  obtained  a  judgment  at  law  against 
the  appellants,  in  the  C.  P.,  of  Washington 
Co.  The  appellants  filed  their  bill  in  the 
Court  of  Chancery,  for  relief  against  the  judg- 
ment, and  obtained  an  injunction  against  pro- 
ceeding thereon,  which  was  afterwards  (Nov. 
12,  1822),  on  the  coming  in  of  the  answer,  dis- 
solved. Dec.  12,  1822,  on  a  motion  for  a 
rehearing,  the  order  dissolving  the  injunction 
wasconfirmed.  Dec.  18, 1822,  tbe*First[*244 
Judge  of  Washington  C.  P.  granted  an  order 
staying  all  farther  proceedings  upon  the  judg- 
ment, on  the  part  of  the  respondent,  until  the 
further  order  of  that  court,  upon  paying  the 
amount  of  the  judgment  into  the  hands  of  the 
sheriff  of  that  county,  on  the  execution  issued 
in  the  cause..  Dec.  27,  1822,  the  appellants 
appealed  to  this  court,  from  the  order  made 
upon  the  motion  for  a  rehearing.  Upon  this 
state  of  the  case,  the  counsel  for  the  respond- 
ent, intending  to  move  to  quash  the  appeal,  it 
was  agreed  between  him  and  the  counsel  for 
the  appellants,  that  the  papers  for  that  motion 
should  be  served  when  convenient  for  the 
respondent's  counsel,  and  that  they  would 
have  the  motion  disposed  of  before  answering 
the  petition  of  appeal.  Notice  of  that  motion 
was  accordingly  given,  for  the  3d  Tuesday  of 
Feb.,  1823,  but  the  motion  was  afterwards 
postponed,  by  agreement  of  counsel,  for  one 
week,  and  was  then  again  postponed  by  agree- 
ment, on  request  of  the  appellants'  counsel, 
till  it  should  be  mutually  convenient  for  both 
counsel  to  go  to  Albany,  in  order  to  attend  to 
the  motion.  Apr.  4,  1823,  the  last  day  of  the 
session  of  this  court,  without  giving  any  notice 
to  the  respondent,  his  solicitor  or  counsel,  of 
his  intention  so  to  proceed,  the  counsel  for  the 
appellants  moved  for  and  obtained  an  order  of 
this  court,  reversing  the  order  of  the  Chancellor 
dissolving  the  injunction,  for  want  of  an 
answer  to  the  petition  of  appeal. 

Jan.  13,  preceding,  the  usual  order  had  been 
obtained  to  answer  the  petition  of  appeal  in 
eight  days,  &c.,  which  was,  with  a  copy  of 
the  petition  of  appeal,  served  on  the  solicitor 
for  the  respondent,  Jan.  25,  last.  It  was  upon 
an  affidavit  of  these  facts  that  the  order  for  a 
default  was  taken.  Since  these  proceedings, 
the  money  received  upon  the  execution  had 
been  paid  to  the  attorneys  of  the  respondent, 
on  their  giving  security  to  the  sheriff  to  refund 
the  same  in  the  event  of  his  being  made  liable 
for  it.  None  of  the  above  stipulations  or  ar- 
rangements were  reduced  to  writing  between 
the  counsel.  And, 

Mr.  J.  Crary,  contra,  took  this  last  ground, 
among  others,  against  the  motion. 

*SUTHERLAND,  J.  Is  there  any  rule  [*245 
of  this  court  requiring  a  stipulation  between 
attorneys,  counsel,  &c.,  to  be  reduced  to 
writing  ? 

Mr.  Crary.     I  know  of  none. 
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SUTHERLAND,  J.  My  impression  is,  that 
the  verbal  stipulations  between  the  counsel 
were  binding. 

Mr.  Crary.  If  the  suit  is  reinstated,  it 
should  be  completely  so.  The  money  should 
be  placed  under  the'control  of  the  court. 

WOOD  WORTH,  J.    (this  morning,  Sept.  13), 
adverted  to  the  facts  as  above  stated,  and  con- 
cluded by  moving,  and  the  court  thereupon 
unanimously  adopted  the  following 
•    RULE. 

SAMUEL  FITCH,  Respondent, 

ads. 

ANDREW    CHAMBERLAIN,    JONATHAN  > 
MOREY,  EBENEZER  INGERSOLL,  JR., 
and  DAVID  WHEEDAN,  Appellants. 

On  reading  affidavits  and  papers  accompany- 
ing, and  hearing  the  counsel  of  the  parties, 
ordered,  that  the  default  obtained  against  the 
respondent,  for  not  answering  the  petition  of 
appeal  filed  in  this  court,  be  set  aside,  with 
the  costs  of  this  application  ;  and  further,  that 
the  Register  of  the  Court  of  Chancery  return 
to  this  court  the  papers,  rules,  orders,  and 
decree  relating  to  the  appeal,  which  were 
remitted  by  this  court,  on  obtaining  the  said 
default ;  and  that  the  respondent  thereupon 
answer  the  said  appeal — provided,  neverthe- 
less, that  the  preceding  order  shall  not  take 
effect  until  S.  Stevens  and  S.  B.  Gibson, 
Esquires,  attorneys  for  the  respondent  in  the 
suit  at  law  mentioned  in  the  said  affidavits  and 
papers,  shall  have  executed  and  delivered  to 
the  solicitor  for  the  appellants,  a  stipulation 
that  if  the  order  of  jthe  Court  of  Chancery  shall 
be  reversed,  on  the  said  appeal,  then  and  in 
that  case,  they  will  deposit  in  the  Court  of 
Chancery,  to  the  credit  of  the  appellants  in 
this  cause,  the  amount  of  money  received  by 
them  from  the  sheriff  of  the  County  of  Wash- 
24O*]  ington,  on  the  *execution  issued  on  the 
judgment  at  law,  and  mentioned  in  the  said 
affidavits  and  papers,  subject  to  the  disposi- 
tion of  His  Honor,  the  Chancellor. 


WILLIAM  JAMES,  Appellant, 

v. 

DAVENPORT    MOREY,    Impleaded    with 
CALEB  JOHNSON,  Respondent. 

Merger  at  Law — In  Equity,  Depends  on  Intent 
— Incapacity  to  Elect — Presumption  as  to  In- 
tent— Release  of  Equity  of  Redemption —  When 
Does  Not  Extinguish  Mortgage  and  Debt — 
Release  of  Part  of  Premises — Apportionment 
— Assignment  of  Mortgage — Whether  Neces- 
sary to  Record — Rights  of  Assignee — Payments 
made  to  Mortgagee  after  Assignment —  W/iether 
Mortgagee,  Purchaser  under  Act  of  1818,  as  to 
Filing  Specification  of  Consideration — Mort- 
gage not  Security  for  Sum  in  Addition  to 
Amount  Specified — How,  when  Mortgagor  Con- 
sents— Mortgage  for  Future  Advances — Regis- 
tering Mortgage  as  Absolute  Deed — Tacking — 
Registry  of  Conveyance  as  Notice. 

At  law,  where  a  greater  estate  and  a  less  meet,  and 
coincide  in  the  same  person,  in  one  and  the  same 
right,  without  any  intermediate  estate,  the  less 
estate  is  immediately  annihilated,  or,  in  the  law 
phrase,  is  said  to  be  merged. 
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This  rule,  at  law,  is  inflexible. 

And  where  the  equitable  and  legal  estates  unite  in 
the  same  person,  the  equitable  is  merged  in  the  legal 
estate; 

But,  in  equity,  the  rule  is  not  inflexible  : 

It  depends  on  the  expressed  or  implied  intention 
of  the  person  in  whom  the  estates  unite,  whether  the 
equitable  estate  shall  merge,  or  still  be  kept  in 
existence ; 

Or  upon  the  circumstance  that  he  is  not  capable 
of  making  an  election,  being  an  infant,  a  lunatic, 
&c. 

In  the  latter  case,  the  equitable  estate  shall  still 
be  kept  on  foot ; 

And  so  where  it  is  for  the  interest  of  the  person  in 
whom  these  estates  unite,  the  law  will  imply  an 
intention  to  keep  the  equitable  estate  on  foot. 

Thus,  where  a  mortgagee  purchases  or  takes  a 
release  of  the  equity  of  redemption,  the  whole  estate 
is  vested  in  him,  and  the  mortgage  is  extinguished  ; 

And  with  it  the  mortgage  debt; 

Unless  intention,  incapacity  to  elect,  or  interest. 
&c.,  in  the  mortgagee,  intervene  to  prevent  the 
merger. 

And  where  a  mortgagee  purchases,  or  takes  a 
release  of  the  equity  of  redemption  in  a  part  of  the 
mortgaged  premises,  the  mortgage  is  extinguished 
pro  tanto : 

And  may  be  apportioned  between  the  part,  as  to 
which  it  is  extinguished  and  the  part  in  relation  to 
which  it  exists. 

Various  acts,  declarations  and  circumstances  con- 
sidered, which  evince  an  intention  to  keep  the  legal 
and  equitable  estates  distinct,  or  to  unite  them. 

The  recording  an  assignment  of  a  mortgage  is 
not  necessary  within  any  of  the  general  Registry 
Acts ; 

It  is,  therefore,  no  notice  to  a  mortgagor,  so  as  to 
render  payments  by  him  to  the  mortgagee,  in  his 
own  wrong; 

*Nor  is  it  notice  to  a  subsequent  assignee  of  [*247 
the  mortgagee  ; 

Nor  to  a  subsequent  purchaser  or  mortgagee  of 
the  premises. 

The  assignee  of  a  mortgage  takes  it  subject  to  all 
the  equities  existing  between  the  mortgagor  and 
mortgagee  at  the  time  of  the  assignment ;  but  not 
subject  to  the  latent  equities  of  third  persons, 
unless  the  assignee  have  notice  of  such  equities. 

Payments  made  after  an  assignment,  but  before 
notice  of  the  assignment  is  given  to  the  mortgagor, 
must  be  allowed  to  him ; 

But  it  is  not  necessary  to  the  protection  of  the 
assignee  that  he  should  give  notice  of  his  assign- 
ment to  a  subsequent  assignee,  or  purchaser  from 
the  mortgagee. 

Where,  on  a  judgment  entered  by  confession  on  a 
bond  and  warrant  of  attorney,  a  specification  of  the 
consideration  was  not  filed,  pursuant  to  the  Statute 
of  1818  (now  repealed),  whether  the  judgment  is 
fraudulent  and  void  as  against  a  subsequent  creditor 
by  mortgage.  Quaere. 

And  per  Savage,  Ch.  J.,  a  mortgagee  is  not  a  pur- 
chaser within  that  Act.  Woodworth,  J".,  contra. 

The  meaning  and  extent  of  the  term  "purchase," 
considered,  at  law  and  in  equity.  Per  Wood- 
worth,  J. 

A  mortgagee  cannot  hold  the  mortgage  as  secur- 
ity for  any  claim  which  he  has  against  the  mort- 
gagor by  bond  or  simple  contract,  &c.,  beyond  the 
sum  specifically  secured  by  the  mortgage. 

Especially  where  an  objection  is  interposed  by  a 
bonaflde  judgment  creditor. 

Yet  a  mortgage,  to  secure  future  advances,  is 
valid; 

And  it  seems  that,  as  between  mortgagor  and 
mortgagee,  a  mortgage  given  to  secure  one  debt, 
may  become  security  for  a  debt  subsequently  con- 
tracted by  the  mortgagor  to  the  mortgagee,  where 
the  former  consents. 

A  deed,  absolute  on  the  face  of  it,  but  intended  by 
the  parties  as  a  security  merely  for  a  debt,  though 
registered  as  a  deed,  is  valid  and  effectual  between 
the  parties,  as  a  mortgage ;  but  it  is  liable  to  be 
defeated  by  a  subsequent  mortgage  duly  registered. 

A  mortgage,  by  way  of  an  absolute  deed,  must  be 
registered  as  a  mortgage,  in  order  to  be  effectual 
against  subsequent  bonafide  purchasers  or  mort- 
gagees. 

The  registering  it  as  an  absolute  deed,  is  not  suf- 
ficient for  this  purpose. 

Where  the  equity  of  redemption  is  merged  by 
being  united  with  the  legal  estate  in  the  hands  of  a 
mortgagee,&c.,an  assignment  by  the  words  "grant," 
&c.,  may  inure  as  a  conveyance  in  fee,  if  not  re- 
strained by  the  hahendum.  Per  Woodworth,  J. 
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English  doctrine  of  tacking,  and  whether  it  ex- 
tends to  mortgagors  and  creditors,  considered.  Per 
Woodworth,  J. 

Meaning  of  the  word  "estate,"  in  lands,  &c.  Per 
Sutherland,  J. 

Can  be  no  merger  unless  estates  meet.  Per  la. 
248*]  *The  registering  a  deed  of  conveyance  is 
not  notice  to  a  subsequent  purchaser,  except  in 
cases  where  its  registry  is  made  necessary  by  stat- 
ute. E.  g.,  registering  a  sheriff 's  deed  is  not  notice. 
Per  Id. 

Whether  one  having  a  recorded  mortgage,  stand- 
ing silently  by,  and  seeing  another  bid  off  the  mort- 
gaged premises  on  a  judgment  younger  than  the 
mortgage,  forfeits  his  claim  under  the  mortgage  in 
equity.  Queere.  Per  Sutherland,  J.  But,  per  Savage, 
Ch.  J. :  he  does  not ;  for  the  registry  is  notice  to  all 
the  world. 

One  assigns  as  mortgagee :  whatever  interest  he 
afterwards  acquires  in  the  mortgaged  premises, 
inures  to  confirm  the  assignment.  Per  Suther- 
land, J. 

When  an  equitable  estate  is  once  merged  by  a 
union  with  the  legal,  it  is  gone  forever,  and  cannot 
be  revived.  Per  Cramer,  Senator. 

An  order  on  reversal,  including, 

Form  of  order  of  reference  to  a  master,  to  ascer- 
tain and  report  balance  due  on  mortgage,  &c.  Order 
of  sale  of  mortgaged  premises.  How  to  dispose  of 
proceeds— to  deliver  title  deeds,  &c.— to  deliver  pos- 
session to  the  purchaser. 

Of  two  unregistered  mortgages,  the  oldest  takes 
preference.  Per  Savage,  Ch.  J. 

The  second  cannot  take  preference,  unless  regis- 
tered ;  and  not  even  then,  if  the  second  mortgagee 
have  notice  of  the  first  mortgage. 

Citations— 2  Bl.  Com.,  103, 177 ;  3  Lev.,  437 ;  2  Co., 
60,  61 ;  10  Johns..  481 ;  Co.  Litt.,  338  b,  sec.  12 ;  15 
Vin.,  362  a,  5 ;  IP.  Wms.,  41,  776 ;  4  Bro.  Ch.,  403 ; 
Amb.,  246,  706;  2  Fonb.,  169,  n.a;  2  Ves.,  Jr.,  261, 
264,  889 ;  4  Ves.,  Jr.,  118 ;  16  Johns.,  149 ;  3  Cruise,  378, 
tit.  32,  ch.  22.  38,  49 ;  Cowp.,  280 ;  1  Eq.  Cas.  Abr.,  353, 
a;  15  Johns.,  568;  7  Cranch,  34;  3  Cranch,  73:  2 
Ves.,  Jr.,  376 ;  3  Bro.  Ch.,  162 ;  1  Ves.,  Jr.,  513 ;  1  Mer., 
7 ;  1  Sch.  &  L.,  103, 157 ;  2  Sch.  &  L.,  64 ;  Arab.,  678 ;  2 
Johns.,  595;  2  Johns.  Cb.,  125,  189,  309,  441,479,603, 
612;  1  Dow.,  50:  2  Ves.,  437  :  13  Ves.,  118;  14  Ves., 
426;  16  Ves.,  249:  18  Ves.,  384;  1  Bro.  Ch.,  368:  3 
Johns.  Ch.,  53;  4  Bro.  Ch.,  398 ;  2  Vern.,  90,  348,  457 ; 
5  Johns.  Ch.,  214,  320,  331 ;  6  Johns.  Ch.,  309,  393,  420 
to  434;  2  Fonb.,  162,  ch.  6,  sec.  8:  18  Ves.,  Jr.,  389, 
393;  ISalk.,  276;  2  Ld.  Rayrn.,  1550 ;  1  Johns.  Cas., 
90 ;  1  Cow.,  501. 

A  PPEAL  from  the  Court  of  Chancery.  The 
-LA.  bill  in  the  court  below  was  filed  by  James 
against  Johnson  and  Morey.  Issue  was  joined, 
and  proofs  taken  ;  upon  which  the  cause  was 
heard  by  the  Chancellor,  who  decreed  in 
favor  of  the  defendants.  From  this  decree 
James  appealed. 

The  facts  material  to  the  various  points 
raised  by  the  counsel,  and  decided,  both  by 
the  court  below  and  in  this  court,  are  stated  in 
the  opinions  of  the  judges,  and  of  Cramer, 
Senator. 

The  report  of  the  same  case,  as  adjudged  in 
the  court  below  is  in  6  Johns.  Ch.,  417.  The 
title  there  is  James  v.  Johnson. 

The  late  Chancellor  assigned  his  reasons  for 
the  decree  In  the  court  below,  as  in  (J  Johns. 
Ch.,  420  to  484. 

Mr.  J.  V.  Henry,  for  the  appellant,  opened 
the  case  very  fully,  and  concluded  by  stating 
and  commenting  upon  the  following  points  : 

I.  The  appellant,  is  the  assignee  of  the  mort- 
gage of  the  24th  of  June,  1817,  from  Caleb 
249*]  Johnson  to  James  O.  Wattles,  *in  good 
faith,  and  for  valuable  consideration,  having 
acquired  his  security,  not  by  any  unfair  traffic, 
but  in  the  honest  and  ordinary  course  of  mer- 
cantile transactions. 

II.  Notwithstanding    the    sheriff's  sales  to 
James  O.  Wattles  and  William  H.  Sabin,  that 
mortgage  was  still  a  subsisting  mortgage,  and 
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the  assignment  thereof  to  the  appellant,  Nov. 
9,  1818,  was  a  valid  assignment.  (Jackson  v. 
Hull.  10  Johns.,  481.) 

1.  Because  the  sales  made   by  the  sheriff 
were,  in  construction  of  law  (the  mortgage 
being  unpaid  and  satisfaction  not  entered  on 
the  registry  thereof),  and  in  fact,  subject  to  the 
mortgage. 

2.  Because  there   was  not  a  union   of  the 
entire  legal  and  equitable  estates,  in  either  of 
the  purchasers. 

3.  Because  it  was  not  the'  intention,  at  the 
time  of  the  sheriff's  sales,  that  there  should  be 
a  merger,  inasmuch  as  the  whole  estate  mort- 
gaged was  inadequate  to  the  payment  of  the 
mortgage  debt,  by  about   $2,37*2  ;  and   inas- 
much as  Wm.  H.  Sabin  was  suffered  to  pur- 
chase one  fourth  of  the  estate,  worth  $2,000, 
for  the  nominal  price  of  $205. 

4.  Because  it  is  the  established  doctrine  of 
equity,  to  extinguish,  or  preserve  a  charge, 
according  to  the  actual,  or  presumed  intention, 
and  interest  of  the  person  in  whom  the  estates 
are   united,  and   never  to  hold  a  charge  as 
merged,  but  where  it  is  perfectly  indifferent 
to  such  party  whether  the  charge  should  or 
should  not  subsist.     (1  Cruise  Dig.  tit.,  8,  ch. 
2,  sec.    32;    Powell  v.    Morgan,  2  Vern.,  90  ; 
Awdley  v.  Awdley,  Id.,  193  ;  Thomas  v.  Kem- 
ish,   Id.,   348;    Lawrence  v.    Blatchford,   Id.. 
457;    15  Vin.   Abr.,  Merger,  A  ;  5  T.  Raym., 
37;  arg.,  Phillips  v.  Phillips,  1  P.  Wms.  ,'41  ; 
arg.,2  Fonbl.  Eq.,  ch.  6,  sec.  8  ;    Ld.  Compton 
v.    Oxenden,  4Br.  Ch.,  397  ;    2  Ves.,  Jr.,  261, 
S.  C.) 

5.  That  under  this  doctrine  a  merger  ought 
not  to  be  suffered,  as  satisfaction  of  the  mort- 
gage debt,  from  the  inadequate  value  of  the 
mortgaged  premises,  has  not,  and  cannot  be 
set  up  ;  and  yet,  by  the  extinguishment  of  the 
mortgage,  it  is  plain  that  any  action  on  the 
bond  accompanying  it,  would  be  either  lost 
altogether,  or  the  measure  of  recovery  upon 
it  rendered  uncertain  and  unascertainable. 

6.  That  a  merger  would,  besides  its  direct 
repugnancy  to  the  assignment  of  the  mortgage, 
and    the  express  covenant  by  Wattles  that 
$12,000  were  due  thereon,  be  a  fraud   upon 
*the  appellant,  by  depriving  him  of  the  [*2oO 
pledge,  though  he  took  the  assignment,  for  a 
full  and  valuable  consideration,  without  the 
pretense  of  knowledge  of  any  facts  to  impair, 
or  invalidate  it,  and  before  the  respondent, 
Davenport  Morey,  had  acquired  any  interest 
whatever  in  the  mortgaged  premises. 

7.  That  the  conveyance  from  William  H. 
Sabin,  Mar.  26,  1819,  of  the  one  fourth  of  the 
premises  bought  by  him  at  the  sheriff's  sale,  to 
James  O.  Wattles,"  can   form  no  ground  for 
decreeing  a  merger  ;  because  that  conveyance 
was  subsequent  to  the  assignment  of  Nov.  9, 
1818  (1  Fonbl.  Eq.,  B.  1.  ch.  4,  sec.  25  ;  Earl 
of  Pomfret  v.   Ld.  Windsor,  2  Ves.,  Sr.,  486), 
which  not  only  James  O.  Wattles,  but  Morey, 
who  came  in  afterwards  under  him,  are  es- 
topped from  gainsaying  (Com.  Dig.,  Estoppel, 
B).  and  from  which  estoppel,  there  can  be  no 
relief  in  equity,  against  a  bonafide  assignee  for 
valuable  consideration. 

8.  That  the  doctrine  of  the  extinguishment 
of  a  mortgage,  by  the  purchase  of  a  part  of 
the  premises  by  the  mortgagee,  is  utterly  sub- 
versive of  the  rights  and  security  of  mort- 
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gagees,  and  if  countenanced  by  any  of  the 
principles  of  the  common  law,  would  be  one 
•of  the  strongest  illustrations,  of  the  necessity 
-ami  propriety  of  the  rule  in  equity,  preventing 
such  extinguishment. 

9.  That  the  decree,  if  there  can  be  a  merger 
pro  tanto,  is  erroneous,  relative  to  Sabin's  pur- 
chase, as,  in  him,  there  was  no  legal  estate  into 
which. the  equitable  could  sink:  and  the  as- 
signment having  passed  the  mortgage,  as  to 
this  portion,  to  the  appellant,  could  not  be 
•defeated  by  the  after  conveyance  of  Sabin  to 
Wattles.  Therefore,  the  moneys  to  arise  from 
the  sale  of  that  portion  of  the  mortgaged  prem- 
ises, at  least,  should  have  been  decreed  to  the 
.appellant. 

III.  That  all  the  testimony  relative  to  the 
parol  declarations  imputed  to  Wattles,  at,  or  be- 
fore and  after  the  sheriff's  sale  on  Apr.  20,1818, 
about  his  title,  or  relative  to  the  release  of  the 
equity  of  redemption  from  Caleb  Johnson,  can 
have  no  operation  upon  this  case,  such  testi- 
mony being  incompetent  in  itself,  and  espe- 
cially in  reference  to  the  appellant's  rights. 
^Jackson  v.  Shearman,  6  Johns.,  19  ;  The  Same 
v.  Vredenburgh,  1  Id.,  159;  Fox  v.  Reil,  3  Id., 
477,  is,  that  if  there  be  a  subscribing  witness, 
he  should  be  produced,  &c.) 
251*]  *IV.  That,  even  if  the  sheriff's  sales, 
and  the  conveyance  from  Sabin  to  Wattles, 
should  be  deemed  to  have  united  the  legal  and 
•equitable  estates  in  him,  yet,  by  his  assign- 
ment to  the  appellant  Nov.  9,  1818,  the  prem- 
ises described  in  the  mortgage  are  expressly 
.granted,  bargained  and  sold  to  the  appellant, 
his  heirs  and  assigns  forever,  and  his  title 
thereto  became  absolute  by  estoppel,  against 
Wattles,  May  26,  1819,  when  Sabin  conveyed 
•to  him,  and  against  Morey,  who  came  in  under 
Wattles,  June  14,  1819. 

V.  That  the  appellant  was  not  bound  to 
record  the  assignment  from  Wattles  to  him, 
or  to  give  notice  of  that  assignment,  to  any 
person  but  the  mortgagor. 

1.  The    principle  that    renders    valid    all 
•dealings  with  the  mortgagee,  before  notice  of 
the  assignment,  drawn  from   Williams  -v.  Sor- 
rell,  4  Ves.,  389,   respects  dealings    between 
the    mortgagor    and   the    mortgagee,    before 
notice  of  assignment  to  the  former,  and  has, 
and  can  have  no  relation  to  dealings  between 
the  mortgagee  and  other  persons,  to  whom, 
from  their  being  necessarily  unknown,  notice 
would  be  impracticable. 

2.  That,  if  the  Registering  Act  Relative  to 
the  Military  Bounty    Lands    applied  to  the 
present  case,  the  recording  of  the  conveyance 
from  Wattles  to  Morey,  as  an  absolute  deed, 
was  fraudulent  and  void;  and  it  not  having 
been  registered  as  a  mortgage,  according  to 
the  Act  Concerning  Mortgages  (1  R.  L.,  373, 
sees.  2,  3),  the  provisions  in  which  have  been 
xe-enacted  and  continued  from  the  Colonial 
Statute,  and  have  always  been  co-extensive 
with  the  State,   could  not  defeat  or  prejudice 
the  appellant's  title  as  a  bonafide  purchaser  or 
•assignee:  the  provision  being  "that  no  mort- 
gage, nor  any  deed,  conveyance  or  writing  in 
the  nature  of  a  mortgage,  shall  defeat  or  prej- 
udice the  title  or  interest  of  any  bonafide  pur- 
chasers of  any  lands,  tenements  or  heredita- 
ments, unless  the  same  shall  have  been  duly 
registered,  as  aforesaid;"  i.  e. ,  as  a  mortgage. 
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Registering  it  as  an  absolute  deed  was  a  fraud. 
(Coterell  v.  Purchase,  Cas.  t.  Talb.,  61;  Bac. 
Tracts,  37.)  / 

*3.  That  the  Act,  however,  of  the  [*252 
17  sess.  ch.  1  (1  R.  L.,  209),  Relative  to  Mili- 
tary Titles,  has  been  inadvertently  applied  to 
the  present  case.  It  extends  only  to  the  lands 
granted  as  military  bounty  lands,  of  which 
the  Onondaga,  Reservation  was  not  a  part,  and 
therefore  did  not  fall  within  that  Act;  nor  was 
the  Reservation  included  in  any  other  Act  for 
recording  deeds,  until  the  Statute  of  Mar.  23, 
1821  (sess.  44,  ch.  136),  was  passed,  which 
made  it  necessary  to  record  deeds,  that  should 
be  executed  after  July  1  following,  in  anywise 
affecting  the  right  or  title,  in  law  or  equity,  to 
lands  in  the  towns  of  Onondaga  and  Salina. 
The  very  foundation  upon  which  the  decree  is 
made  to  rest  is  subverted  by  this  misapplica- 
tion of  the  Registering  Act  Respecting  Military 
Bounty  Lands. 

VI.  That  the  judgment  of  the  appellant 
against  Wattles,  entered  upon  a  bond  and  war- 
rant of  attorney,  executed  at  the  same  time 
with  the  assignment  of   the    mortgage,   for 
which  the  latter  was  a  collateral  security,  and 
docketed  Nov.  12,  1818,  is  a  valid  and  subsist- 
ing judgment,  and  entitles  the  appellant  to  a 
priority  out  of  any  funds  to  arise  from  a  sale 
of  the    mortgaged  premises,  as    Morey  had 
actual  notice  of  that  judgment,  before    the 
conveyance  to  him  by  way  of  mortgage,  and 
was  not  a  bonafide  purchaser  of  the  premises, 
for  valuable  consideration,  within  the  mean- 
ing of  the  Statute  passed  Apr.  21,  1818,  avoid- 
ing judgments  as  fraudulent,  as  respects  any 
other  bona  fide  judgment  creditor,  and  bona 
fide  purchaser,  for  valuable  consideration.     (1 
R.  L.,  500,  sec.  1;  Id.,  370,  sec.  4,  which  treat 
cases  of  purchaser  and  mortgagee  as  distinct; 
Bac.  Abr.,  Execution,  I,  shows  the  same  dis- 
tinction in  British  Statutes;  Sugd.  L.  V.,  Phil, 
ed.,  498,  same  distinction.) 

VII.  That  the  appellant's  legal  title  cannot 
be  postponed,  or  defeated,  even  if  the  equity 
of  the  parties  were  equal,  and  most  unques- 
tionably cannot,  when  the  whole  equity  of  the 
case  is  against  the  respondent. 

1.  Because  the  respondent,  in  his  first  an- 
swer, filed  Apr.  24,  1821,  falsely  set   up  his 
deed  as  an  absolute  purchase,   and   thereby 
kept  its  real  character  concealed  until  the  ap- 
pellant amended  his  bill,  and  the  respondent 
was  thereby  obliged  to  discover  that  it  was  a 
mortgage  to  indemnify  him  as  the  indorser  of 
Wattles,  upon  a  note  for  $5,000,  at  the  Auburn 
Bank,  and  to  save  harmless  the  respondent, 
and  Thomas  I.  Gilbert,   from  their  bond  to 
Amos  P.  *Granger,  to  indemnify  him  [*2«33 
from  the  debts  and  claims  against  the  late  firm 
of  Wattles  &  Granger:  and  besides,  that  Wat- 
tles had  for  the  same  purposes  and  at  the  same 
time,  by  an  instrument  in  writing,  under  his 
hand,  dated  June  14,  1819,  assigned  all  his 
share  of  the  partnership  goods  and  effects  in 
the  firm  of  D.  Morey  &  Co.,  and  also  all  the 
personal  property  Belonging  to  him  and  then 
in  the  use  of  D.  Morey  &  Co.  at  their  distillery, 
ashery,  store  and  shop  in  Onondaga  to  the  re- 
spondent. 

2.  Because  the  respondent,  whatever  may 
be  believed  about  his  ignorance  of  the  assign- 
ment of  the  mortgage  to  the  appellant,  had, 
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at  the  time  of  the  transactions  last  mentioned, 
a  perfect  knowledge  of  the  judgment  in  favor 
of  the  appellant  against  Wattles;  and  that  it 
had  been  entered  to  secure  the-  payment  of 
merchandise  to  the  amount  of  $9,331,  sold  by 
the  appellant  to  John  Meeker ;  and  that 
$8,369.58  of  Meeker's  goods  besides  a  parcel, 
amounting  to  $1,248.75,  which  Wattles  had 
bought  from  William  James  &  Co.,  were  put 
into  the  store  of  D.  Morey  &  Co.  when  that 
partnership  was  formed  in  Nov.,  1818,  as  a 
portion  of  Wattles'  stock. 

3.  Because  there  was  a  large  surplus  of  the 
personal  property  which  passed  under  Wat- 
tles' assignment  to    the  respondent,   beyond 
what  was  necessary  for  the  payment  of  the 
note  at  the  Auburn  Bank,  the  debts  that  were 
paid  by  the  respondent   against  the  firm  of 
Wattles  &  Granger,  and  even  the  full  estimated 
amount  of  those  debts  contained  in  exhibit  E 
produced  by  the  respondent. 

4.  Because  it  would  be  most  unjust  against 
the  appellant  to    change  the  security,  for  a 
specific  indemnity  under  the  deed  and  assign- 
ment of  June  14,  1819,  into  a  security  for  any 
balance  which  may  be  found  due  from  Wat- 
tles to  the  respondent  upon  account;  especially, 
"with  liberty  to  the  master  to  assume  the  ad- 
justment and  settlement  in  the  pleadings  and 
proofs  mentioned  as  having  been  made   by 
Azariah  Smith,  if  the  same  should  appear  to 
him  to  have  been  fairly  made  and  assented  to;" 
as  there  is  no  allegation  by  the  respondent, 
nor  any  proof,  that  an  agreement  to  that  ef- 
fect was  ever  made;  as,  if  it  had  been  made, 
254*]  it  could  not  have  been  *obligatory  on 
the  appellant;  and  as  the  principal  part  of  the 
charges  on  the  debtor  side  of  that  adjustment, 
after  June  14  or  July  21,  1819,  are  for  the  as- 
sumption and  payment  of  debts  for  Wattles, 
out  of  the  indemnity  and  out  of  the  partner- 
ship business. 

5.  Because  the  respondent,  in  Dec.,  1819, 
and  upon  other  occasions,  in  treaties  for  the 
sale  of  the  mortgaged  premises,  expressly  rec- 
ognized the   appellant's    lien  and  right,  and 
broke  off  his  treaty  for  the  purchase  of  the 
premises,  in  Dec.,  1819,  because  Wattles  could 
not  obtain  a  release  thereof  from  the  appel- 
lant's judgment. 

VIII.  That  upon  the  admission  of  all  the 
principles  entering  into  the  decree,  there  is 
error  in  not  having  directed  the  respondent, 
who  has  been  in  the  actual  possession  of  the 
mortgaged  premises,  to  account  for  the  rents 
and  profits  since  the  last  charge  of  rent  in  the 
adjustment  of  Azariah  Smith. 

Mr.  T.  A.  Emmet  (same  side),  to  show  that 
the  registry  of  the  assignment  to  James,  not 
being  made  necessary,  nor  any  specific  opera- 
tion assigned  to  it  by  statute,  could  not  operate 
as  notice  to  Morey  and  would,  therefore,  have 
been  nugatory,  referred  to  Morecock  v.  Dick- 
ens, Ambl.,  678;  Bushellv.  BusMl,  1  Sch.  & 
L.,  103;  Latouche  v.  Ld.  Dunsany,  Id.,  157  ; 
Underwood  v.  Ld.  Courtown,  2  Id. ,  64 ;  and 
Pentland  v.  Stokes,  2  Ball  &  B.,  75. 

As  to  the  construction  of  the  words  "  bona 
Me  purchaser,"  he  cited  Dunliam  v.  Dey,  15 
Johns.,  555,  and  he  read  that  part  of  the  opin- 
ion of  Mr.  Justice  Platt  which  relates  to  this 
point.  (Id.,  568-9  and  570.) 

Messrs.  H.  R.  Storrs  and  T.  J.  Oakley,  contra. 
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We  shall  contend  that  the  decree  of  the- 
Chancellor  in  this  case  is  correct,  and  ought  to 
be  affirmed  for  the  following,  among  other 
reasons: 

I.  That  the  judgment  of  the  appellant  against 
James  O.  Wattles  was  fraudulent  and  void  by 
the  Act  (41  sess.  ch.  259,  sec.  8),  for  the  want 
of  a  legal  specification,  and  cannot  be  set  up  to 
affect  the  rights  of  the  respondent  under  the 
conveyance  *of  Wattles  to  the  respond-[*25*> 
ent  on  June  14,  1819.  (LawUss  v.  Hackett,  16 
Johns.,  149.) 

1.  The  defendant  is  a  "  bona  fide  purchaser 
for  a  valuable  consideration,"  within  the  true 
construction  of  the  Act.     (2  Bl.   Com.,  241  ;. 
Chapman  v.  Emery,  Cowp.,  278;  4  Cruise,  Dig., 
tit.  32,  Deed,  ch.  22,  sec.  38,  49;  1  Eq.Cas.  Abr., 
353.) 

2.  The  amended  specification,  filed  August 
21,  1819,  subsequent  to  the  conveyance  from. 
Wattles  to  the  respondent  cannot  aid  the  judg- 
ment ;  and  especially  as  the  liabilities  of  the 
respondent  to  Wattles  were  assumed  before  the- 
respondent  had  any  actual  notice  of  the  exist- 
ence of  the  judgment. 

II.  If  the  appellant  relies  on  the  judgment, 
he  has  a  clear  remedy  at  law  to  enforce  it,  and. 
the  bill  cannot  be  sustained  for  that  purpose. 
(4  Johns.  Ch.,  680.) 

He  has  acquired  no  right  under  the  judg- 
ment which  a  court  of  equity  will  sustain  as  a- 
subject  of  jurisdiction  between  the  parties. 

ill.  The  mortgage  from  Caleb  Johnson  to 
Wattles  was  merged  and  extinguished  by  a 
deed  to  Wattles  from  Caleb  Johnson,  which  is 
sufficiently  proved  to  have  been  executed  pre- 
vious to  the  sheriff  sales  of  Apr.  20,  1818. 

IV.  If  such  a  deed    is    not   deemed  to  be 
proved,  then  the  mortgage  was  extinguished 
by  the  sale  of  the  sheriff  and  deed  to  Wattles, 
of  Apr.  20,  1818,  as  to  all  that  portion  of  the- 
premises  purchased   by  Wattles  at  said  sales^ 
(Gardner  v.  Astor,  3  Johns.  Ch.,  53;  Forbes  v.. 
Moffatt,  18  Ves.,  384.) 

1.  A  purchase,  at  sheriff's  sale,  of  the  mort- 
gaged  premises  by  the  mortgagee,  vests  the- 
entire  legal  estate  in  the  mortgagee. 

2.  By  the  purchase  of  Wattles,  the  entire 
legal    and    equitable    estates  were  united  in 
him. 

3.  The  acts  and  declarations  of  Wattles, 
before  and  after  the  sale,  manifestly  prove  that, 
intention. 

V.  The  mortgage,  being  thus  merged,  could 
not  afterwards  set  up  as  subsisting — and  the- 
subsequent  assignment  to  the  appellant  passed 
no  interest  therein,  the  appellant,  who  claims 
under  Wattles,  being  estopped  in  equity  from 
setting  up  the  mortgage. 

VI.  The  appellant,  having  neglected  to  re- 
cord or  register  the  assignment  of  the  mort- 
gage from  Wattles  to  him,  and  the  respondent 
having  had  no  notice  of  such  assignment,  be- 
fore *he  took  the  conveyance  of  June  [*25O 
14,  1819,  from  Wattles,  cannot  now  set  up  the 
mortgage  (if  subsisting)  as  to  any  part  of  the 
premises. 

1.  The  appellant,  having  given  no  notice  of 
the  assignment,  cannot  more  avail  himself,  or 
set  up  any  other  rights  as  against  the  respond- 
ent, than  Wattles  himself  could  have  done. 

2.  The  appellant,  by  neglecting  to  record  the- 
assignmeut  and  permitting  Wattles  to  occupy 
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the  premises  claiming  an  absolute  title  therein, 
put  it  in  the  power  of  Wattles  to  impose  on  the 
respondent  or  others,  by  inducing  them  to  be- 
lieve that  the  mortgage  was  extinguished,  and 
that  Wattles  was  the  owner  in  fee  of  the 
premises. 

3.  The  equity  of  the  respondent  is  at  least 
equal  to  that  of  the  appellant,  and  the  court 
will,  therefore,  not  interfere  but  leave  the  ap- 
pellant to  enforce  his  rights  (if  any  he  has) 
at  law. 

4.  The  conveyance  of  June  14,  1819,  to  the 
respondent,  became  absolute  in  Dec.,  1819,  by 
the  agreement  between  Wattles  and  the  re 
spondent. 

VII.  If  the  conveyance  to  the  respondent  of 
June  14,  1819,  is  not  considered  as  having  be- 
come absolute,  but  if  a  mortgage,  then  it  is  to 
be  preferred  to  any  interest  acquired  by  the 
appellant. 

1.  Because  the  assignment  to  the  appellant 
was  not  registered  or  recorded  before  the  exe- 
cution or  recording  of  the  conveyance  of  June 
14,  1819,  to  the  respondent,  and  the  respond- 
ent had  no  notice  of  such  assignment  before 
the  execution  of  such  conveyance.     ( Williams 
v.  Sorrell,  4  Ves.,  Jr.,  389;  Johnson  v.  Stagg,  2 
Johns.,  524.) 

2.  Because  it  was  not    necessary    that  the 
second  mortgage  should  have  been  registered 
or  recorded  before  notice  of  the  assignment  to 
the  appellant,  if  taken  without  such  notice. 

VIII.  The  respondent  on  the  whole  case, 
has  a  right  to  retain  his  prior  lien  on  the  prem- 
ises as  a  security  for  the  amount  found  due  to 
him  from  Wattles,  in  the  settlement  by  Smith, 
being  $4,282.80,  with  interest;  and  also  for  the 
sum    of    $1,598.26,    and   interest,  being   the 
amount  of  five  items  of  account,  not  included 
in  the  said  statement,  viz. : 

257*]  *1.  Cash  paid  on  the  bond  to  A.  P. 
Granger,  on  account  of  the  debts  of  W. 
and  G.  -  $1,000  00 

2.  Moneys  collected  by  W.  of  James 
Norris,       -  551  13 

3.  A  hat  of  Delamater,     -        -  8  00 

4.  Lydia  Babcock,  acct.  reed.,  33  55 

5.  A.  Lall's  acct.  reed.,        -  5  58 


$1,598  26 

Which  sums  are  now  proved  in  the  evidence 
and  may  be  allowed  on  a  reference. 

They  added  that  any  actual  notice  of  James' 
judgment  must  be  altogether  unavailable ;  be- 
cause it  was  fraudulent,  and  the  same  act 
which  carried  notice  of  the  judgment  conveyed 
the  information  that  it  was  a  nullity. 

If,  as  contended,  the  assignment  operated  as 
a  deed  of  conveyance,  and  thereby  passed  all 
Wattles'  legal  estate,  why  does  the  appellant 
come  into  a  court  of  equity  ?  His  remedy  was 
at  law,  and  having  the  entire  legal  estate,  an 
action  of  ejectment  would  have  answered  him 
every  purpose.  But  the  contrary  is  plain,  both 
from  the  recital  and  the  kabendum  in  the  assign- 
ment which  is  confined  to  Wattles'  interest  as 
mortgagee. 

The  declarations  of  Wattles  were  offered  in 
evidence  as  being  those  of  a  tenant  in  posses- 
sion, to  show  the  character  in  which  he  claimed. 
Declarations  are  always  admissible  even  at  law, 
under  such  circumstances. 
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In  relation  to  the  3d  point,  they  remarked 
that  the  general  rule,  as  deducible  from  all  the 
cases,  is,  that  where  the  legal  and  equitable 
estates  unite,  the  latter  is  merged  in  the  former. 
(Gardener  v.  Astor,  3  Johns.  Ch.,  53.)  This 
rule  is  invariable,  and  without  exception  at 
law,  wherever  a  greater  and  less  estate  meet  in 
the  same  persons  (2  Bl.  Com.,  177,  178) ;  but 
it  is  admitted  there  are  exceptions  in  equity. 
These  are,  first,  where  there  is  an  intention  to- 
keep  the  estates  separate,  avowed  at  the  time 
of  their  union  :  second,  where  the  one  in 
whom  they  unite  is  interested  in  keeping  them 
separate.  But  where  this  is  indifferent  to  the 
party,  or  where  the  intention  to  keep  the 
estates  distinct  is  unknown  to  third  persons, 
who  act  on  the  faith  of  an  extinction,  there 
shall  be  a  merger.  These  distinctions  are  f  ul ly 
*supported  by  the  cases  on  which  the  [*25& 
Chancellor  (Q  Johns.  Ch.  ,423-4)  relies,  of  Comp- 
ton  v.  Oxeden,  2  Ves.,  Jr.,  261  ;  Thomas  v. 
Kemish,  2  Vern.,  348,  and  Forbes  v.  Moffatt,  18 
Ves.,  384.  (And  Vide,  2  Fonbl.,  B.  2,  ch.  6, 
sec.  8.) 

When  once  the  estate  is  merged,  it  is  gone 
forever  ;  or,  in  the  language  of  Blackstone  (2 
Bl.  Com.,  177),  it  is  "  annihilated,"  and  "  shall 
never  exist  any  more."  It  is  enough  for  us  to 
establish  this  union  of  estates  ;  which  is,  prima 
fade,  a  merger  in  equity.  If  the  opposite  party 
mean  to  show  it  an  exception,  he  must  do  so 
by  establishing  an  intention  in  Wattles  to  keep 
up  the  separation.  Something  to  this  effect 
must  be  done  at  the  moment  of  the  union,  not 
after.  Any  subsequent  act,  like  the  assignment 
to  James,  will  avail  nothing  as  evidence  of  the 
intention  ;  for  the  merger  being  perfect,  it  can- 
not be  done  away.  The  remark  in  2  Fonbl., 
B.  2,  ch.  6,  sec.  8,  note  a,  that  mergers  are1 
odious  in  equity,  and  never  allowed  except  for 
special  reasons,  rests  upon  Philips  v.  Philips,  1 
P.  Wms.,  41,  where  the  language  of  the  court 
was  entirely  gratuitous.  "If  a  man,"  says 
Fonblanque  (2  Fonbl.,  B.  2,  ch.  6,  sec.  8), "has 
the  same  interest,  and  absolute  dominion  and 
property  in  the  whole  inheritance,  as  he 
has  in  the  term  or  power  for  raising  money 
out  of  the  inheritance,  there  it  must  merge." 
This  remark  is  directly  applicable  here,  as  is 
plain  from  the  exception  mentioned  by  the 
same  author.  In  Thomas  v.  Kemish,  2  Vern., 
348,  cited  by  him,  there  was  no  union  of  the 
legal  and  equitable  estates.  There  was  a  term 
outstanding  in  trustees  ;  and  so  not  merged  in 
law,  nor,  consequently,  in  equity.  In  Donnis- 
thorpe  v.  Porter,  2  Eden,  162,  and  n.  a,  p.  164, 
the  ground  taken  in  Thomas  v.  Kemish  is  ren- 
dered still  narrower,  it  being  determined  that 
where  a  person  has  a  right  to  a  sum  of  money 
charged  upon  an  estate,  and  secured  by  a  term 
of  years,  and  afterwards  becomes  entitled  to 
the  fee  simple  of  the  estate,  a  court  of  equity 
extinguishes  the  equitable  lien,  except  in  the 
case  of  creditors  or  of  infancy.  We  also  refer 
to  Gilbert  on  Uses  and  Trusts,  by  Sugden,  p. 
28,  n.  3,  and  the  cases  there  cited.  One  of  the 
authorities  mentioned  there  is  that  of  Wade  v. 
Paget,  1  Br.  Ch.,  363.  In  that  case  the  Ld. 
Chancellor  said,  ' '  that  during  the  twelvemonth, 
the  infant  survived  her  mother,  she  had  the 
legal  estate  in  fee  in  one  moiety,  as  well  as  the 
equitable  estate  in  fee  by  the  *cov-  [*2£»9 
enant ;  and  that  it  is  universally  true,  that 

777 


259 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1823 


where  the  estates  .unite,  the  equitable  must 
merge  in  the  legal.  (Id.,  367-8.) 

It  may  well  be  that  James  shall  hold  a  part 
and  Morey  a  part.  Sabin's  purchase  was  dis- 
tinct from  Wattles',  and  grounded  on  a  distinct 
judgment ;  and  he  continued  seised  till  after 
the  assignment.  But  Sabin  acquired  the  abso- 
lute title  to  the  premises  discharged  of  the 
mortgage.  The  judgment  upon  which  he 
purchased  was  in  favor  of  Wattles  for  a  portion 
<$2,000)  of  the  mortgage  money.  Wattles 
stood  by,  saw  the  sale,  forebore  to  give  any 
notice  of  his  own  incumbrance,  and  could  not 
have  afterwards  set  it  up  against  Sabin.  He 
conveyed  this  perfect  title  to  Wattles,  who 
•conveyed  to  Morey  ;  so  that  the  title  to  the 
whole  passed  to  the  respondent.  In  short, 
Sabin's  purchase  discharged  the  premises  from 
James'  mortgage, and  being  conveyed  to  Morey, 
he  can  hold  it  quit  of  the  incumbrauce.  Nor 
does  it  vary  the  case  that  Sabin's  conveyance 
to  Wattles  was  after  the  assignment.  It  inured 
to  our  benefit,  for  want  of  proper  notice  that 
James  had  an  assignment. 

It  may  well  happen  that  a  mortgagee  may 
wish,  on  purchasing  the  equity  of  redemption, 
to  avoid  a  merger  in  order  to  save  his  own  title 
against  intervening  incumbrarices.  In  that 
case  alone  will  a  court  of  equity  allow  him  to 
do  it.  But  there  is  no  doubt  that,  at  law,  there 
is  a  clear  merger  of  what  was  purchased  by 
Wattles  ;  and  the  conveyance  conferring  on 
us  a  legal  title,  a  court  of  equity  will  never 
take  this  out  of  our  hands,  especially  when 
the  see  that  we  have  the  best  pretense  of  good 
faith.  (Johnson  v.  Stagg,  2  Johns.,  524.)  The 
man  who  has  the  legal  right  shall  hold,  unless 
you  fix  him  with  notice.  This  is  the  language 
of  all  the  cases.  We  bought,  acting  upon  this 
legal  presumption.  Wattles  was  in  possession, 
claiming  to  be  owner  and  offering  to  sell,  hold- 
ing a  full  and  complete  conveyance  of  the 
equity  of  redemption,  and  clothed  with  all  the 
requisite  evidence  of  title.  Was  Morey  bound 
to  guard  against  an  unknown  assignment — 
nay,  one  which  had  been  willfully,  or,  at  least, 
carelessly  concealed  from  him,  against  the 
strongest  ostensible  evidence  of  ownership  ? 
Morey  acted  on  the  faith  of  a  recorded  mort- 
gage, judgments,  executions  and  sale,  public 
documents,  showing  a  complete  extinction  of 
i26O*]  all  equitable  claims.  *However  fairly 
James  may  have  acted,  the  parties  must  stand 
or  fall  by  those  general  principles,  which  have 
governed,  and  must  still  continue  to  govern 
thousands. 

Admitting  the  equity  to  be  equal,  who  has 
trusted  most  ?  Who  has  been  most  vigilant  ? 
James'  assignment  was  not  recorded.  It  rested 
quietly  in  his  pocket  or  his  counting  room,  and 
even  Johnson,  the  mortgagor,  was  never  made 
a  party  to  it. 

It  is  said  the  entire  legal  and  equitable  estates 
have  not  united  in  Wattles.  The  counsel  did 
not  mean  to  say  so.  He  meant  to  say  that  the 
whole  estate  in  the  whole  land  had  not  united. 
The  land  and  the  estates  are  distinct.  It  is 
enough  that  the  whole  estates,  in  part,  have 
met.  Suppose  a  man  owning  two  farms,  mort- 
gages them,  and  the  mortgagee  takes  a  release 
or  buys  in  one  of  them  ;  what  reason  is  there 
against  a  merger  pro  tanto  ?  True,  there  must 
be  a  union  of  the  whole  legal  and  equitable 
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estate,  but  need  not  be  as  to  the  whole  land. 
Take  the  case  of  tenant  for  life,  with  a  vested 
remainder  in  fee  ;  and  a  mortgage  by  the 
tenant  for  life.  A  purchase  of  the  remainder 
by  the  mortgagee  will  not  extinguish,  because 
he  does  not  reach  the  whole  estate.  So,  should 
he  purchase  in  the  estate  for  life,  holding  a 
mortgage  of  the  remainder.  But  the  case  of 
the  two  farms  is  directly  the  reverse,  and  pre- 
sents the  precise  instance  in  which  the  equi- 
table estate  shall  merge  as  to  a  part  of  the  land. 
The  difficulty  which  has  been  stated  in  relation 
to  adjusting  the  balance,  always  intervenes 
when  the  mortgagee  buys  in  the  equity  of  re- 
demption, whether  it  result  in  a  merger  or  not. 
The  Chancellor  will  provide  for  this  in  the 
order  for  an  account.  A  mortgagee  in  posses- 
sion is  always  liable  to  account.  In  Wade  v. 
Ifyget  there  was  a  partial  merger;  and  in  Dighton 
v.  Greenville,  2  Ventr.,  327,  Ventris,  «/.,  said  : 
"  If  a  lessee  for  years  purchaseth  the  reversion 
of  part,  the  lease  holds  for  the  rest.  ( Vide  Vin. , 
Merger,  G,  1.) 

We  agree  that  neither  side  could  have  ac- 
quired any  rights  by  the  recording  of  their 
respective  conveyances;  that  the  Registry  Acts 
are  inapplicable  ;  and  that  the  Chancellor  was 
incorrect  in  treating  Onondaga  as  a  recording 
county.  But  the  assignee  of  a  mortgage  takes 
it  subject  to  all  the  existing  *equity  [*2O1 
between  the  mortgagor  and  mortgagee.  (Cruise 
Dig.,  Mortgage,  ch.  2,  sec.  33-4  ;  Williams  v. 
Sorrel,  4Ves.,  Jr.,  389;  Le  Ouenv.  Gouverneur, 
1  Johns.  Cas.,  438  ;  Clute  v.  Robison,  2  Johns., 
595.)  So  as  to  all  persons  claiming  under 
them.  Suppose  Johnson  had  sold  to  one,  who 
without  knowing  of  the  assignment,  had  paid 
off  the  mortgage,  it  would  be  a  discharge. 

[Mr.  Henry.  This  we  have  admitted  in 
terms.] 

Morey  then  bought  of  Wattles.  But  notice 
to  the  latter  did  not  effect  the  former.  He  was 
protected  by  his  own  good  faith,  and  want  of 
notice.  This  is  the  familiar  and  settled  doc- 
trine of  a  court  of  equity,  and  puts  an  end  to 
this  case.  Morey  proceeded  in  the  most  per- 
fect good  faith  to  incur  responsibilities,  and 
take  this  security.  Suppose  after  he  had  taken 
the  mortgage,  Wattles  had  released  to  him  his 
equity  of  redemption,  without  his  having  no- 
tice of  the  assignment,  would  not  his  estate 
have  been  absolute  and  indefeasible,  both  at 
law  and  in  equity,  notwithstanding  the  secret 
claim  of  James  ?  This  would  be  equivalent  to 
the  admitted  case  of  payment  without  notice 
of  the  assignment,  and  this  is  the  ground  upon 
which  the  case  is  properly  put  by  the  Chancel- 
lor. It  is  under  this  motion  that  Morey  may 
hold.  The  equity  of  redemption  is  virtually 
claimed  under  Johnson.  It  is  a  fair  corrollary 
from  the  case  of  Williams  v.  Sorrell,  that  James 
cannot  set  up  the  mortgage  against  any  one  to 
whom  Wattles  could  not  oppose  the  same 
mortgage.  Wattles  could  not  set  up  this  mort- 
gage against  Morey. 

But  at  any  rate  James  must  have  had  notice 
of  Wattles'  title.  Every  man  is  chargeable 
with  constructive  notice'of  the  true  title  which 
is  vested  in  the  possessor  of  lands.  (Daniels 
v.  Damson,  16  Ves.,  249 ;  Taylor  v.  Stibbert,  2 
Id.,  440,  S.  P.)  In  Berry  v.  Mut.  Ins.  Co.,  2 
Johns.  Ch.,  613,  it  is  said  that  "a  second 
mortgagee,  who  neglects  to  have  his  mortgage 
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registered,  will  not  be  relieved  against  a  prior 
unregistered  mortgage,  unless,  from  the  non- 
delivery of  possession,  or  other  circumstances, 
imposition  has  been  or  might  be  practiced  on 
him,  which  could  not  be  detected  or  guarded 
against  by  the  exercise  of  ordinary  diligence." 
And  in  GoodtiOe  v.  Morgan,  IT.  R.,  762, 
Buller,  J.,  says:  "It  is  an  established  rule 
in  a  court  of  equity,  that  a  second  mortga- 
gee, who  has  the  title  deeds,  without  notice 
12(52*]  T)f  any  prior  incumbrance,  *shall  be 
preferred  ;  because  if  a  mortgagee  lend  money 
upon  a  mortgage  without  taking  the  title  deeds 
he  enables  the  mortgagor  to  commit  a  fraud." 
And  though  this  particular  result  may  have 
been  overruled,  yet  the  reason  and  ground  of 
the  remark  has  not  been  overruled.  Wattles 
took  possession  as  owner,  shortly  after  the 
sheriff's  sale,  with  all  his  muniments  of  title 
about  him,  owning  in  fact,  and  claiming  as 
owner,  of  which  James  was  bound  to  take  no- 
tice ;  and  of  which  Morey  is  entitled  to  the  full 
advantage. 

We  have  shown  that  the  remedy  should  be 
at  law,  if  the  assignment  is  to  take  effect  as  a 
deed  of  conveyance.  In  such  an  event,  you 
may,  indeed,  reverse  our  decree,  but  you  can 
grant  nothing  to  the  appellant.  He  must  be 
put  to  his  remedy  at  law.  We  have  also  at- 
tempted to  show  that  this  cannot  operate  as  a 
deed.  We  add  that  it  cannot  operate  by  way 
of  estoppel,  because,  at  most,  it  was  a  mere 
quitclaim,  especially  as  to  the  part  purchased 
by  Sabin. 

But  suppose  we  are  mistaken.  Suppose  the 
assignment  does  operate,  upon  any  principle, 
as  a  deed.  Now,  considered  either  in  this 
point  of  view,  or  as  an  assignment,  it  is  not 
absolute,  but  a  mere  mortgage  ;  and,  as  such, 
must  have  been  recorded,  in  order  to  take 
preference  of  the  subsequent  conveyance  to 
Morey,  who  is  a  purchaser,  bon,a  fide,  within 
the  meaning  of  the  Registry  Acts.  Each  are 
bonafide  mortgagees,  at  least,  and  Morey,  hav- 
ing obtained  his  deed  last,  though  not  regis- 
tered as  a  mortgage,  is  entitled  to  preference 
as  against  James,  who  neglected  to  register, 
till  after  Morey  had  purchased.  We  are  aware 
that  it  was  held  otherwise  by  the  late  Chancel- 
lor, in  Berry  y.  Mut.  Ins.  Co.,  2  Johns.  Ch., 
603,  but  the  incorrectness  of  that  decision 
must  be  apparent  on  an  attentive  consideration 
of  the  subject.  What  was  the  policy  of  the 
Mortgage  Act  ?  To  give  notice  against  the 
presumption  of  absolute  ownership  arising 
from  the  possession  of  the  mortgagor.  A  man 
advances  his  money  without  the  means  of 
knowledge,  unless  there  be  a  record.  This 
applies  to  mortgagees  as  well  as  purchasers. 
In  Berry  v.  Mut.  Ins.  Co.,  the  late  Chancellor 
first  decides  correctly,  that  actual  notice  super- 
263*]  sedes  *the  necessity  of  registry ;  but 
the  remark  that  the  omission  to  register  the 
first  mortgage  was  not  capable  of  producing 
any  mischief  to  third  persons,  who  would  use 
ordinary  diligence  and  caution,  does  not  ac- 
cord with  common  experience.  A  party  relies, 
and  has  a  right  to  rely,  merely  upon  record. 
True,  there  is  no  need  of  a  registry,  as  between 
mortgagor  and  mortgagee.  But  the  latter  is 
bound  to  record  merely  to  guard  himself 
against  subsequent,  not  precedent  acts  of  the 
mortgagor.  It  is  never  a  matter  of  confidence 
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between  them  that  there  is  no  previous  mort- 
gage. That  man  must  suffer  by  whose  omis- 
sion to  record,  or  give  notice,  a  second  mort- 
gage is  imposed  upon.  This  accords  with  the 
plain  principle  of  equity,  that  the  one  who 
omits  to  do  a  legal  act,  by  which  another  is 
misled,  shall  not  set  up  his  incumbrance  to  the 
prejudice  of  the  one  who  is  imposed  upon. 
The  second  mortgage,  therefore,  may  or  may 
not  be  recorded  in  perfect  consistency  with 
the  rights  of  the  second  mortgagee,  so  far  as 
the  first  is  concerned.  No  one  dreams  of  re- 
cording to  guard  against  a  previous  secret, 
unregistered  incumbrance. 

But  the  Chancellor  (2  Johns.  Ch.,  612)  says 
that  "  the  Mortgage  Act  evidently  speaks  of 
purchasers,  in  the  popular  sense,  as  those  who 
take  an  absolute  estate  in  fee  ;"  and  subse- 
quent purchasers  of  this  character  alone,  it 
seems,  are  to  be  protected.  But  it  is  plain 
that  the  application  is  no  more  to  a  purchaser 
in  fee,  than  to  one  for  life  or  years.  The  terms 
are  broad.  No  bona  fide  purchaser  is  to  be 
prejudiced  by  the  previous  mortgage,  unless 
registered.  (1  R.  L.,  373,  sec.  2.)  The  term, 
purchaser,  embraces  one  who  acquires  any  in- 
terest or  estate  by  his  own  act.  Suppose  a 
first  mortgage  unregistered,  and  that  another, 
not  knowing  of  its  existence,  lends  money  on 
mortgage,  and  on  his  way  to  the  clerk's  office, 
for  the  purpose  of  recording  his  own,  receives 
notice  of  the  first,  and  finds  it  recorded  since 
the  loan  last  made.  Now  the  words  of  the 
Act  are  that  the  mortgage  first  registered  shall 
have  preference.  Would  you  construe  it  liter- 
ally, and  thus  defeat  the  second  mortgagee  ? 
This  would  be  gross  injustice.  The  Act  can- 
not be,  and  never  has  been  literally  construed. 

*But  in  the  eye  of  a  court  of  law  we  [*264 
are  purchasers.  The  appellant  says  we  hold 
an  equitable  mortgage,  or  rather  a  conveyance 
which  a  court  of  equity  will  change  into  a 
mortgage.  Is  he  to  be  tolerated  in  asking  you 
to  do  this,  and  then  calling  on  you  to  do  in- 
iquity, by  giving  him  the  benefit  of  the 
change,  in  taking  away  a  precedent,  vested, 
legal  right  ?  The  Act  requiring  a  registry 
does  not  extend  to  any  case  beyond  a  mort- 
gage upon  its  face,  or  one  made  so  by  a  writ- 
ten defeasance.  Here  our  conveyance  is  to  be 
turned  into  a  mortgage  by  parol.  If  there  be 
but  a  parol  defeasance,  it  may  be  destroyed  by 
parol,  and  was  so  destroyed  by  the  subsequent 
bargain  between  Wattles  and  Morey,  fulfilled 
on  the  part  of  the  latter.  ( Vide  6  Johns.  Ch. , 
422.)  Has  he  not,  then,  the  strongest  equita- 
ble right  to  say,  that  as  between  him  and  Wat- 
ties, and  him  and  James,  he  shall  be  consid- 
ered an  absolute  purchaser  ?  A  mortgagee  is 
a  purchaser,  not  only  at  law,  but  in  equity. 
(1  Eq.  Cas.  Abr.,353.) 

Suppose  that  Morey  did,  in  his  first  answer, 
set  up  his  deed  as  an  absolute  conveyance  : 
how  could  this  injure  James  ?  The  respond- 
ent was  not  bound  to  do  otherwise  upon  any 
principle.  The  bill  was  one  of  foreclosure 
merely  ;  and  therefore  called  for  no  explana- 
tion of  the  deed.  Being  a  bonafide  purchaser, 
without  notice,  Morey  might  have  demurred, 
or  pleaded  this  fact  in  bar  to  any  answer  what- 
ever. The  bill  did  not  charge  that  the  deed 
was  by  way  of  mortgage.  If  it  had  done  this, 
and  we  had  not  answered  in  that  particular, 
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the  appellant  should  have  excepted  for  this 
cause  ;  nor  would  his  counsel  have  been  so  re- 
miss as  not  to  have  done  this.  The  answer 
was,  that  the  consideration  for  his  deed  had 
been  equitably  paid  by  Morey  ;  and  this  was 
all  that  he  was  bound  to  say. 

But  we  are  told  that,  because  absolute  on  its 
face,  our  deed  was  fraudulent ;  and  CotterreU 
v.  Purchase,  Gas.  t.  Talb.,  61,  was  cited  to  bear 
out  the  position.  But  surely  this  is  not  the 
law  of  the  land.  A  deed  may,  though  abso- 
lute on  its  face,  be  an  honest  mortgage.  The 
authority  relied  upon  is  grounded  merely  upon 
the  ancient  Law  Tracts  of  Bracton.  Such  a 
practice  may  be  a  fraud  in  a  moral  sense,  but 
no  one,  we  believe,  ever  considered  it  a  legal 
265*]  fraud.  It  cannot  be  the  latter,  *unless 
it  works  some  injury.  The  cases  cited  do  not 
profess  to  overturn  the  practice  of  taking 
mortgages  in  this  form,  but  only  to  discoun- 
tenance it.  The  case  admits  the  practice  of 
taking  a  separate  defeasance  to  be  an  extensive 
one  in  the  north  of  England,  and  discounte- 
nances this  also.  But  our  Statute  expressly 
recognizes  it  as  valid  and  proper,  and  Dunham 
v.  Dey,  15  Johns.,  555,  sanctions  the  right  of 
giving  mortgages,  by  way  of  an  absolute  deed, 
with  a  parol  defeasance.  James  could  not  be 
injured  by  this  form,  for  his  conveyance  was 
a  prior  one. 

The  decree  that  Morey's  deed  shall  stand 
for  a  general  balance  goes  upon  the  ground 
that  as  he  has  gone  on,  in  relation  to  all  his 
responsibilities,  upon  the  same  good  faith,  he 
is,  therefore,  entitled  to  protection.  As  be- 
tween Wattles  and  Morey,  this  would  doubt- 
less be  the  case  (Jarvis  v.  Rogers,  15  Mass., 
389  ;  Shirras  v.  Gaig,  7  Or.,  34  ;  1  Madd.  Ch., 
425  ;  Hendricks  v.  Robinson,  2  Johns.  Ch.,309; 
Lowthian  v  Hasel,  3  Bro.  Ch.,  162  ;  1  Eq.  Gas. 
Abr.,  324-5;  Mortgages,  G,  pi.  1-5,  7);  and  the 
consequence  is  the  same  to  James,  from  his 
negligence  in  omitting  to  give  notice. 

As  to  the  rent  of  the  premises,  we  agree  that 
Morey  should  allow  it ;  and  we  th.ink  it  would 
be  allowed,  in  account,  before  a  master,  under 
the  decree.  If  not,  the  decree  should  be  so 
modified  as  to  let  in  this  claim. 

Mr.  T.  A.  Emmet,  in  reply.  The  original 
bill  was  filed  for  a  foreclosure,  and  of  course, 
the  discovery  and  extinguishment  of  claims 
that  might  prevent  a  perfect  title  being  made 
to  a  purchaser  under  the  decree.  For  that 
reason  the  respondent  was  made  a  party  to  as- 
certain the  nature  of  his  claim,  that  it  might 
be  paid  according  to  its  rightful  order,  out  of 
the  purchase  money  on  the  sale,  and  be  extin- 
guished as  respects  the  new  purchaser.  The 
answer  claimed,  on  oath,  an  absolute  title.  We 
then  proceeded  to  show  that  the  respondent's 
apparently  absolute  deed  was  only  a  mortgage, 
and  state  the  reasons  why  the  respondent's 
claim  should  not  be  preferred  to  that  of  the 
appellant ;  and  if  it  could  have  any  prefer- 
ence, within  what  bounds  that  preference 
should  be  limited.  For  both  reasons,  we  set 
forth  our  judgment  and  the  circumstances  at- 
tending it — not  as  affording  any  positive 
ground  of  relief  here,  but  as  meeting  and  de- 
stroying any  claim  the  respondent  might  make 
to  a  preference  over  us.  If  it  has  that  effect, 
266*]  then  *the  prayer  of  our  bill,  for  a  sale  on 
the  mortgage  should  be  granted.  If  our  deed  is 
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found  not  to  be  a  mortgage,  and  that  we  must 
stand  on  our  legal  rights  merely  and  the  effi- 
cacy of  our  judgment  as  regards  the  respond- 
ent ;  then  he,  having  tiled  no  cross-bill,  and 
prayed  no  sale,  and  the  priority  of  our  rights 
being  strictly  of  legal  cognizance,  and  assert- 
able  there,  the  bill  should  be  simply  dismissed 
without  costs,  from  the  nature  of  the  contro- 
versy. 

In  either  and  every  case,  this  decree  must  be 
reversed.  If  our  deed  be  considered  a*s  a  good 
subsisting  mortgage,  or  the  respondent's  right- 
ful claim  under  his  deed  extinguished,  then  so 
far  as  it  gives  the  preference  in  payment  out  of 
the  proceeds,  to  the  respondent ;  and  should 
an  account  be  necessary,  to  ascertain  the  latter 
fact,  then,  in  so  far  as  it  directs  the  award 
made  by  Az.  Smith,  to  be  made  the  basis  of  the 
account. 

But  should  the  court  consider  that  we  can 
only  enforce  our  claim,  whenever  it  may  be, 
through  the  judgment,  then,  the  respondent 
having  filed  no  cross-bill  and  asked  for  no 
sale,  the  appellant's  bill  must  be  simply  dis- 
missed. 

No  fraud  or  misconduct  is  imputed  to  us. 
As  to  the  respondent's  mode  of  answering  and 
disguising  facts,  I  cannot  be  so  liberal  to  him. 
But  as  to  the  justice  of  their  debts,  both  stand 
in  equal  equity  ;  and  the  only  question  is,  1. 
Whether  they  stand  in  equal  equity  as  to  the 
security  or  remedy  for  their  equally  just  debts. 
2.  If  they  do,  then,  first,  which  of  them  is  en- 
titled to  the  benefit  of  the  rule  qui  prior  est  in 
tempore,  potior  injure  ?  '6.  Who  has  the  legal 
estate  which,  in  cases  of  equal  equity,  he  can- 
not be  called  on  to  relinquish  ? 

If  it  should  be  supposed  that  the  two  pre- 
ceding points  are  in  favor  of  the  respondent, 
it  then  remains  to  inquire,  whether  the  objects 
for  which  he  may  be  entitled  to  a  preference 
over  the  appellant,  have  not  been  so  far  ac- 
complished as  that  he  can  no  longer  interpose 
any  impediments  to  enforce  the  appellant's 
remedy. 

1.  The  parties  do  not  stand  in  equal  equity 
as  to  the  remedy.  The  respondent's  claim  had 
no  existence  when  the  appellant  dealt  with 
Wattles.  The  appellant  was  totally  ignorant 
that  the  equity  of  redemption  had  been  sold  at 
*sheriff's  sale,  and  of  any  of  those  cir-  [*267 
cumstances  which  are  alleged  as  to  the  extin- 
guishment of  the  mortgage.  If  these  objec- 
tions should  prevail,  he  has  been  manifestly 
cheated.  The  appellant's  claim  was  in  exist- 
ence when  the  respondent  dealt  with  Wattles, 
and  known  to  the  respondent.  He  knew  of  it, 
and  its  amount  (even  if  he  was  ignorant  of  its 
technical  shape),  and  intended  to  take  his 
security  subject  to  its  being  enforced.  If  it 
should  be  enforced,  then  he  will  not  be  cheat- 
ed, but  dealt  with  as  he  originally  expected  ; 
and  if  it  should  not  be  enforced,  he  will  gain 
a  benefit  he  did  not  originally  expect,  through 
a  fraud  practiced  on  the  appellant.  It  is  sur- 
prising that  the  Chancellor  should  think  dif- 
ferently. He  says  the  respondent  used  all  req- 
uisite diligence.  The  diligence  he  used 
showed  him  the  appellant's  claim,  the  justice 
of  which  was  indisputable,  and  the  means 
by  which  it  was  secured,  regarded  as  unques- 
tionable. 

But  the  respondent  did  not  use  requisite 
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diligence.  He  omitted  to  make  an  inquiry, 
that  no  man  should  ever  omit,  and  which,  if 
lie  had  made,  would  have  discovered  to  him 
that  part  of  the  appellant's  title  that  he  now 
;says  he  did  not  know.  He  never  required 
Wattles  to  show  or  give  him  up  the  original 
mortgage-deed,  which  was  necessary  for  mak- 
ing good  the  title  he  was  taking  and  to  which 
he  was  entitled,  either  as  a  purchaser  or  mort- 
gagee. He  knew  that  the  possession  of  the 
title  deed  should  be  had.  He  got  all  the  other 
deeds.  Why  did  he  not  ask  for  the  mortgage- 
deed  ?  What  he  got  only  showed  that  Wat- 
tles owned  the  equity  of  redemption.  What 
evidence  did  Wattles  give  that  he  continued  to 
own  the  legal  estate  ?  This  raises  the  pre- 
sumption that  he  intended  to  deal  about  the 
•equity  of  redemption  only.  All  the  facts  of 
this  case  concur  to  show  the  same  thing. 
What  evidence  did  he  give  that  he  continued 
to  own  it  when  he  purchased  the  equity  of 
redemption  ?  As  an  assignment  of  a  mort- 
gage need  not  be  registered,  the  registry  of  the 
mortgage,  or  the  want  of  registry  of  an  assign- 
ment, cannot  prove  that  fact.  Suppose,  be- 
fore the  sheriff's  sale,  Wattles  had  assigned 
the  mortgage  to  the  appellant,  or  any  other 
person,  who  never  thought  fit  to  do  what  no 
law  requires  him  to  do,  by  registering  the  as- 
268*]  signment;  *Wattles  had  then  brought 
in  Johnson's  title,  and  made  to  the  respondent 
the  conveyance  he  has  done.  Could  the  re- 
spondent protect  himself  from  the  mortgage 
«o  assigned  ?  Nothing  could  show  him  that 
no  assignment  was  made  but  producing  or 
dejivering  up  to  him  the  mortgage-deed  itself. 
The  production  of  this  alone  would  show  that 
no  fraud  was  committed,  and  its  possession 
alone  could  guard  against  its  being  afterwards 
done.  The  Chancellor  says  he  placed  confi- 
dence in  the  ostensible  owner,  in  one  claiming 
to  be  the  owner,  and  "  showing  in  himself  the 
union  of  the  legal  and  equitable  titles."  How 
•did  he  show  he  had  the  equitable  title  ?  In 
fact,  he  had  it  not ;  and  the  conveyance  giving 
him  the  legal  title  was,  for  a  valuable  consid- 
eration, assigned  by  him  to  the  appellant,  to- 
gether with  the  legal  title.  He  never  pre- 
tended to  be  owner  after  the  assignment,  but 
-always  avowed  James'  claim.  All  he  said,  of 
ownership  was  before  the  assignment.  The 
Chancellor  says  that  it  was  a  matter  resting 
solely  in  Morey's  discretion  whether  he  would 
require  the  production  of  the  mortgage  or  not. 
The  consequences  and  existence  of  this  suit 
show,  it  was  no  act  of  negligence.  True  the 
law  may  not  raise  any  presumption  from 
thence  against  the  integrity  or  validity  of  the 
purchase  ;  but  if  he  had  a  right  to  do  it,  if  the 
mortgage  was  the  very  deed  by  the  force  of 
which  only  the  legal  estate  was  parted  with  by 
Johnson  and  vested  in  Wattles,  it  was  a  neces- 
sary title-deed,  and  not  requiring  its  produc- 
tion was  negligence ;  and  without  any  impu- 
tation against  the  integrity  of  the  transaction, 
it  is  clear  that  the  respondent  must  bear  the 
consequences  of  his  own  negligence.  He  did 
not  bestow  confidence  on  his  partner  as  to  the 
sheriff's  deeds,  or  the  assignment  from  Sabin  ; 
and  can  any  reason  be  assigned  why  he  did 
not  tuku  all,  or  leave  all,  or  ask  about  the 
mortgage  deed  ?  And  it  is  to  be  presumed 
that  barely  asking  about  it  would  have  elicited 
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the  truth.     The  respondent,  then,  has  not  be- 
stowed all  requisite  vigilance. 

The  objections  against  the  appellant's  equity 
as  to  the  remedy,  to  follow  in  the  Chancellor's 
opinion.  ( Vide  6  John.  Ch.,  430.) 

Can  the  appellant  be  charged  with  notice, 
or  negligence,  in  not  knowing  "from  the 
records  "  of  the  county  which  *con-  [*269 
tained  the  sheriff's  deed,  that  Wattles  had  pur- 
chased or  extinguished  the  equity  of  redemp- 
tion ?  He  was  not  dealing  with  Wattles  for 
that — had  no  reason  to  suspect  or  care  about 
it,  and  the  recording  of  deeds  has  never  been 
held  notice  to  any  one.  It  is  not  the  object  of 
the  recording  Acts.  These  were  passed  to  pre- 
serve the  evidence  of  titles,  in  which  hundreds 
who  cannot  have  the  custody  of  the  deeds, 
may  be  interested  ;  and  in  some  degree  to 
facilitate  the  searches  of  those  dealing  on  the 
subject-matter.  And  could  it  be  called  negli- 
gence that  he  did  not  stop  the  negotiation  till 
he  sent  to  search  the  records  of  OnondagaCo., 
to  ascertain  a  fact  that  could  not  reasonably 
present  itself  to  his  mind  ?  Is  the  Chancellor 
then  correct  when  he  says  the  appellant  knew 
(which  is  entirely  unfounded)  or  was  bound  to 
know,  for  it  was  matter  of  record,  that  Wattles 
had  purchased  ?  Its  being  matter  of  record 
only  gives  him  an  opportunity,  but  puts  him 
under  no  obligation  to  make  the  search  ;  and 
the  position  is  contrary  to  Morecock  v.  Dickens 
Ambl.,  678,  BusMl  v.  Bushell,  1  Sch.  &  L., 
103,  and  Williams  v.  Sorrell,  4  Ves.,  389.  He 
did  not  take  a  mortgage,  because  he  did  not 
know  of  the  sheriff's  sale  ;  and  if  otherwise, 
it  would  not  cover  Sabin's  purchase.  But  the 
assignment  was  not  recorded,  and  for  that 
reason  the  Chancellor  calls  the  appellant  a 
secret  assignee,  brands  the  assignment  as  a 
secret  one  and  (what  I  do  not  understand)  calls 
the  mortgage  itself  a  suspicious  instrument. 
How  suspicious  ?  It  at  least  was  registered  ; 
and  how  was  it  calculated  to  put  him  on  in- 
quiry ?  But  wherein  is  the  assignment  secret  ? 
Was  the  respondent's  more  public  ?  Is  any 
instrument  ordinarily  executed  with  more  pub- 
licity ?  How  was  he  to  avoid  the  secrecy,  for 
his  own  protection,  as  even  the  registry  would 
not  be  notice,  nor  proclaiming  it  in  Onondaga 
village  ?  It  was  only  an  affair  between  John- 
son, Wattles  and  himself.  How  does  it  appear 
he  did  not  give  actual  notice  to  Johnson  ? 
Even  as  to  him,  registering  the  assignment 
would  not  be  notice.  (Williams  v.  Sorrell,  4 
Ves.,  389.)  It  is  not  required  by  any  law,  and 
it  would  bind  no  one,  in  his  favor.  Argvendo, 
in  Williams  v.  Sorrell,  Mr.  Pigott  said,  a  sub- 
sequent purchaser  or  mortgagee  would  be 
bound  to  look  ;  but  that  is  under  the  express 
words  *of  the'English  Statute.  Why  [*27O 
then  should  he  be  obliged  to  do  an  act  that  could 
avail  nothing  to  the  protection  of  his  own 
rights,  and  is  not  by  law  required  for  the  pro- 
tection of  others  ?  The  Chancellor  says  :  "It 
was  the  only  way  in  which  Wattles  could  be 
prevented  from  practicing  a  fraud."  If  so, 
why  had  not  the  law  required  it  ?  But  it  is 
not  the  only  way.  The  only  way  is  that 
habitually  taken  in  England,  where,  except  in 
a  few  counties,  there  is  no  registry,  and  which 
every  prudent  man  of  business  requires  here — 
for  the  respondent  to  demand  the  mortgage- 
deed,  as  a  necessary  title-deed.  If  he  had 
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done  it,  Wattles  could  have  practiced  no  fraud, 
if  he  intended  one  ;  and  as  he  omitted  to  do  it, 
he  and  not  the  appellant,  should  suffer  by  the 
omission."  How  by  any  one  act,  within  the 
appellant's  knowledge,  was  Wattles  suffered 
to  claim  and  deal  with  the  land  as  the  absolute 
owner  ?  After  the  9th  of  November,  1818,  he 
never  proposed  to  sell  without  mentioning  that 
the  appellant's  incumbrance  must  be  paid. 
Would  recording  the  assignment  of  the  mort- 
gage have  prevented  his  claiming  to  be  the 
absolute  owner  under  the  sheriff's  deeds,  or 
Johnson's  pretended  quitclaim  ?  Public 
notice  at  Onondaga  is  talked  of.  Would  pub- 
lic notice  have  bound  any  one  to  whom  it  was 
not  specially  brought  home  ?  It  would  have 
done  him  no  good  and  it  is  not  required  by 
any  regulation  or  law. 

2.  But  supposing  their  equities  equal,  which 
is  entitled  to  the  benefit  of  the  rule,  qui  prior 
eat  in  tempore  potior  injure  f  Clearly  the  ap- 
pellant— 1st,  if  his  deed  have  any  operation  ; 
or  2d,  if  the  first  specification  of  the  judg- 
ment was  valid  ;  or  3d,  if  its  invalidity  was 
dispensed  with  from  the  respondent's  actual 
knowledge  of  its  existence. 

First.  That  the  deed  has  some  operation, 
the  Chancellor  in  his  decree  admits,  when  he 
directs  the  residue  of  the  proceeds  to  be 
brought  into  court  for  the  appellant.  It  would 
be  absurd  to  say  it  had  no  operation  as  against 
Wattles,  being  bona  fide  and  for  a  very  full 
consideration,  and  it  remains  to  see  whether 
it  has  not  the  same  against  the  respondent, 
who  came  in  under  Wattles  after  the  rights 
between  the  appellant  and  Wattles  were  fixed  : 
and  came  in,  moreover,  expecting  to  give  to  the 
appellant  a  preference  for  the  very  claim  a 
27 1*]  *part  of  the  security  for  which  is  this 
very  deed.  The  appellant's  rights  were  fixed 
Nov.  9,  1818,  but  the  respondent's  did  not 
commence  till  June  14,  1819. 

The  objection  to  it  is,  that  the  mortgage  is 
merged  by  the  purchase  of  Wattles  at  sheriff's 
sale  ;  but  it  is  confessed  that  even  this  cannot 
operate  as  to  the  part  then  bought  by  Sabin. 
That,  therefore,  seems  now  surrendered,  and 
the  decree  must  be,  pro  tanto,  reversed.  But 
we  go  farther,  and  propose  to  show  that  the 
objection  has  no  validity  as  to  any  part  of  the 
property. 

If  there  were  any  merger,  the  result  would 
be,  that  the  equity  of  redemption  merged  in 
the  legal  estate,  without  the  possibility  of  be- 
ing revived,  and  that  it  could  not  be  enforced 
against  him  in  whom  was  vested  the  legal 
estate.  We  do  not  contend  for  this  absurd 
doctrine,  though  it  is  the  legitimate  deduction 
from  the  principles  contended  for  on  the  other 
side.  We  say  it  has  no  existence  at  all,  and 
admit  that  the  recital  and  habendum,  in  our 
deed,  perpetuate  and  secure  the  equity  of  re- 
demption as  a  benefit  to  Wattles  or  his  future 
assignees. 

But  the  truth  is,  the  legal  doctrine  of  merger 
has  no  possible  application  here,  or  anywhere, 
between  a  legal  and  an  equitable  estate.  The 
confusion  arises  from  an  incorrect  use  of 
terms.  A  legal  merger  is  only  where  a  smaller 
and  a  larger  legal  estate  meet  in  the  same  per- 
son. Then,  by  operation  of  law,  the  smaller 
estate  sinks  into  the  larger  and  is  lost,  whether 
the  owner  of  the  larger  estate  wills  it  or  not. 
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His  intentions  can  have  no  possible  effect  in 
controlling  this  operation  of  law.  Nor  can  a 
courtof  equity  interfere  with  it.  except  where 
the  smaller  estate  was  created  for  some  pur- 
pose that  is  peculiarily  under  the  protection  of 
a  court  of  equity — as  in  the  English  settlements 
of  estates,  where  long  terms  of  years  are  cre- 
ated for  raising  portions  for  younger  children. 
There,  if  the  inheritance  should  descend  on 
the  trustee  of  the  term,  doubtless  a  court  of 
equity  (without  interfering  with  the  legal  mer- 
ger, which  neither  a  Court  of  Chancery  nor  a 
court  of  law  could  control)  would  compel  the 
trustee  to  perform  the  trust,  if  any  objects  of 
the  trust  still  remained  to  be  satisfied.  That 
is  the  only  *case  in  which  a  court  of  [*272 
equity  can  interfere  with  the  consequences  of 
a  legal  merger.  But  there  is  another  case 
arising  out  of  such  settlements,  in  which  no 
legal  merger  takes  place,  and  a  court  of  equity 
considers  the  trust  preserved  or  discharged, 
on  fair  equitable  principles.  Where  the  in- 
heritance, instead  of  descending  on  the  trust- 
ee of  the  term,  has  descended  on  the  cestuf 
que  trust,  for  whose  benefit  the  trust  was 
created,  it  there  holds  the  trust  preserved  or 
discharged,  according  to  the  intention  of  the 
cestuique  trust,  and  if  no  intention  be  expressed 
or  indicated,  or  from  want  of  capacity  cannot 
be  permitted,  it  then  presumes  an  intention 
from  the  party's  interests.  This  is  the  result 
of  all  the  cases. 

The  same  is  the  doctrine  where  the  equity 
of  redemption  comes  to  belong  to  the  same 
person  who  owns  the  legal  estate  as  mortgagee, 
or  assignee  of  the  mortgagee.  He  has  .an 
equitable  and  a  legal  interest  in  the  same  lands, 
and  both  entirely  under  his  control.  If  he  has- 
any  wish  or  object  for  keeping  alive  and  dis- 
tinct the  equitable  estate,  he  has  a  right  to  do 
it,  no  doctrines  of  legal  merger  interfering, 
which  works  all  its  effects  by  operation  of  law 
neither  consulting,  nor  permitting  the  inten- 
tion of  the  owner  to  be  at  all  regarded.  As  in 
the  cases  of  trust  terms,  if  no  intention  be 
manifested  by  acts,  the  court  of  equity  will 
presume  it  from  the  interest  of  the  party,  and 
where  he  has  manifested  no  intention,  and 
there  is  no  interest  or  reason  to  keep  it  up,  it 
will  be  held  that  the  trust  is  extinguished. 
This  doctrine  is  very  clearly  illustrated  in 
Forbes  v.  Moffat,  18  Ves.,  384,  390. 

But  this  extinguishment,  in  its  principles, 
not  only  differs  from  the  law  of  legal  merger 
in  the  circumstance  that  the  intention  of  the 
party  is  paramount,  but  also  in  this,  that  a 
legal  merger  having  once  taken  place  cannot 
be  undone,  and  the  estate  revived,  but  the 
party  controlling  the  trust  and  equitable  es- 
tates, may  change  his  inclinations  and  reso- 
lutions as  often  as  he  pleases,  until  some 
right  of  a  third  person  shall  be  so  created  and 
vested  as  to  make  it  inequitable  that  he  should, 
in  future,  change  his  intentions.  The  impos- 
sibility of  opening  a  merger  at  law  is,  because 
it  is  produced  by  operation  of  law,  regardless 
of  any  one's  intention.  The  *reason  [*273 
why  in  equity  it  is  in  the  power  of  the  owner 
of  the  two  interests,  to  change  his  intentions, 
while  no  vested  interest  of  any  third  person  is 
involved,  is  that  everything  depends  on  his 
will ;  and,  like  his  testament,  he  may  change 
it  to  answer  new  views,  or  perhaps  new  family 
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exigencies.  A  legal  merger  takes  place,  eo 
instanti,  the  two  estates  unite — it  cannot  be 
stopped — it  cannot  be  undone.  But  there  is  no 
precise  or  given  time  within  which  the  owner 
of  the  two  interests  must  elect  whether  they 
shall  continue  separate  or  unite.  In  Forbes  v. 
Moffatt,  the  question,  after  the  death  of  the 
party  so  situated,  was  tested  and  discussed  by 
all  the  acts  of  his  life  for  ten  years.  In  Powell 
v.  Morgan,  2  Vern.,  90,  the  question  was  de- 
cided by  the  last  will  of  the  person  so  situated, 
and  so  in  Tlwmas  v.  Kemish,  Id.,  348. 

From  this  complete  control  of  the  owner, 
another  principle  follows,  peculiarly  applicable 
to  this  case.  When  the  party  is  doing  any  act 
which  would  be  a  cheat  or  a  fraud  upon  a 
third  person,  if  the  two  interests  were  not  kept 
separate,  or,  vice  versa,  if  they  were  not  com- 
bined, equity  will  control  his  will  to  commit  a 
fraud,  and  will  force  him  to  do  what  he  has  a 
right  to  do,  so  that  he  shall  not  cheat  a  third 
person;  and  that  third  person  having  acquired 
a  vested  right,  the  mutability  of  the  owner's 
intention  is  fixed  by  it. 

The  question,  what  is  for  the  owner's  inter- 
est, seems  to  me  not  to  arise,  unless  where  its 
examination  is  necessary  for  the  purpose  of 
presuming  an  intention,  where  one  has  not  or 
could  not  be  expressed  by  the  owner  of  the 
two  interests.  In  this  case,  however,  although 
the  acts  of  Wattles  have  superseded  the  neces- 
sity of  examining  as  to  what  his  interests 
would  be,  it  may,  without  injury  to  us,  be  re- 
sorted to.  He  had  a  clear  and  most  direct  in- 
terest in  keeping  the  two  estates  separate. 

In  this  case  the  equity  of  redemption  could 
only  sink  under  the  presumption  that  Wattles 
intended  to  consider  the  trust  entirely  dis- 
charged. If  so,  then  he  could  recover  no  part 
of  it  from  Sabin's  proportion  of  the  mortgaged 
property  ;  and  as  Sabin  would  have  contribu- 
tion against  Wattles'  share,  the  consolidation 
of  the  two  interests  cannot  be  presumed,  unless 
it  appear  that  he  intended  to  exonerate  Sabin's 
274*J  *share  of  the  land  from  all  liability 
to  the  incumbrance  ;  otherwise,  the  separation 
of  the  two  interests  must  exist  both  for  his  and 
Sabin's  benefit.  But  further,  that  property 
was  a  lawful  fund  by  which  Wattles  might 
raise  money.  (Jackson  v.  Willard,  4  Johns.,  41.) 
It  is  asked  why  he  did  not  mortgage  anew  for 
that  purpose,  what  he  bought  in?  The  answer 
is  obvious,  because  then  he  could  only  have 
mortgaged  three  fourths  of  the  whole.  Then, 
suppose  the  appellant,  or  any  other  person 
dealing  with  him  for  a  loan,  and  even  (what 
was  not  the  case  here)  acquainted  with  his  pur- 
chasing under  the  sheriff's  sale,  but  knowing 
or  believing  that  he  could  separate  or  unite  the 
two  estates  according  to  his  i  n  terest  or  pleasure ; 
what  would  be  the  views  of  the  parties?  "Mr. 
Wattles,  you  want  $12,000 ;  if  you  assign  me 
the  Johnson  mortgage,  as  it  covers  the  one 
fourth  purchased  in  by  Sabin.  I  have  no  ob- 
jection on  that  security  to  lend  you  to  the  full 
amount ;  but  if  you  choose  to  consider  the 
equity  of  redemption  as  merged  in  the  legal 
estate,  and  to  give  me  a  new  security,  then 
you  can  only  give  me  a  security  on  the  three 
fourths  purchased  by  you.  I  cannot  lend  you 
on  that  security  at  the  very  utmost  more  than 
$9,000."  Indeed,  in  this  very  case,  it  is  manifest 
that  if  it  was  supposed  Wattles  could  only  give 
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a  security  on  his  own  three  fourths,  it  never 
would  have  been  accepted  by  the  appellant 

It  was  then  clearly  for  his  benefit  that  the 
two  interests  should  continue  disunited.  What 
were  his  intentions  ?  No  expressions  used  by 
him,  which  had  relation  to  the  pretended  deed 
to  him  from  Johnson,  can  apply  to  this  point. 
If  there  ever  was  any  such  deed,  it  was  a  cover 
for  Johnson  against  his  creditors,  and  it  is  not 
pretended  that  Johnson  was  ever  dispossessed 
in  consequence  of  it. 

The  only  important  expressions  as  to  his  in- 
tention are  after  the  sheriff's  sales,  and  before 
the  transaction  with  the  appellant.  I  have 
already  said  that  if  they  expressed  the  clearest 
intention,  he  had  a  right  to  alter  it,  for  the 
purpose  of  effecting  this  transaction.  They  do- 
not,  however — they  only  express  the  simple 
fact  that  he  had  the  control  of  both  interests, 
and  could  do  what  he  pleased  ;  that  is,  what- 
ever his  intention  might  lead  him  to  do.  with 
the  property.  What  *that  should  be  [*275 
was  not  determined  till  he  came  to  actual  deal- 
ing about  one  or  both  of  the  interests.  This 
first  occurred  with  the  appellant.  Do  not  his 
acts  here  sufficiently  show  his  intention  to  keep 
them  separate,  to  raise  more  than  he  could  by 
letting  the  equity  of  redemption  sink  and 
making  a  new  mortgage  of  only  three  fourths 
of  the  whole  ?  The  Chancellor,  in  discussing 
this  question  of  the  extinguishment  of  the 
equity  of  redemption,  says,  "it  is  preserved 
only  when  the  intention  of  the  party  is  dis- 
tinctly declared  at  the  time."  (6  Johns.  Ch., 
423.)  What  time?  "Or  where  something 
just  and  beneficial  requires  the  charge  to  be 
preserved."  Now  can  anything  be  more  just 
or  beneficial  than  to  prevent  the  commission  of 
fraud  ?  The  Chancellor,  looking  only  at  one 
side  of  the  question,  and  therefore  looking 
only  atone  fraud,  says  :  "  I  believe  there  is  no 
stance  to  be  found  in  which  the  charge  has 
ever  been  kept  on  foot  by  the  court,  when 
third  persons  have  been  invited  to  deal  with 
the  party  on  the  legal  presumption  of  merger, 
and  when  a  fraud  would  be  committed,  if  the 
merger  was  not  permitted  to  operate  according 
to  the  principles  of  law."  May  not  this  be 
turned,  where  a  fraud  would  be  committed  if 
the  union  were  held  to  have  taken  place  ? 
Again,  he  says,  the  doctrine  ofF&rbesv.  Moffatt 
is,  "  that  a  p'erson  entitled  to  an  estate  subject 
to  a  charge  for  his  own  benefit,  may,  if  he 
choose,  take  the  estate  and  keep  up  the  charere." 
If  he  can  do  so,  should  not  he  be  forced  to  do 
so,  where  doing  otherwise  would  be  to  prac- 
tice a  fraud  ?  And  in  the  same  way,  would 
not  doing  an  act  which  would  otherwise  be  a 
fraud  on  a  third  person,  be  doing  something  by 
him  to  keep  the  charge  on  foot  ? 

At  this  time,  no  one  but  Wattles,  and  the 
appellant  had  any  interest  in  the  matter.  The 
very  assignment  for  value,  therefore,  fixed  the 
rights  of  both.  After  that,  no  transaction  be- 
tween Morey  and  Wattles  could  alter  or  im- 
pair the  appellant's  rights.  And  I  cannot  but 
think  (when  Wattles  gave  that  much,  and  no 
more,  and  when  it  is  confessed  that  the  re- 
spondent knew  of  the  appellant's  claim  to  its 
full  amount,  without  any  suspicion  of  its  in- 
validity) that  Wattles  only  intended  to  convey 
to  the  respondent  an  interest  as*second  [*276 
mortgagee  in  the  equity  of.  redemption  ;  and 
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that  Morey  did  not  contemplate  deriving  his 
own  security  out  of  more. 

But  if  the  deed  could  not  be  supposed  to 
Assign  the  old  mortgage ;  as  it  certainly  con- 
veys to  the  appellant  (which  I  shall  now  as- 
sume) the  legal  estate,  and  subjects  it  to  a  con- 
dition of  redemption,  on  payment  oft  a  certain 
sum  of  money,  the  payment  of  the  full  con- 
sideration will  make  it  operate,  in  some  way, 
to  the  appellant's  benefit.  Could  Wattles  con- 
tend that  such  a  deed,  on  full  consideration, 
was  a  mere  nullity  ?  As  to  him,  and  those 
deriving  under  him,  therefore,  if  it  cannot 
operate  more  favorably  for  the  appellant,  it 
must  be  regarded  as  a  new  mortgage.  That 
•certainly  was  not  the  thing  contemplated  by 
the  parties,  and  there  were  no  laches  in  not 
recording  it  as  such.  But  suppose  that  law 
-applicable  to  it ;  Morey  neither  registered  his 
deed  nor  defeasance,  and  the  case  would  come 
entirely  within  that  of  Berry  v.  Mut.  Ins.  Co., 
2  Johns.  Ch.,  612.  I  must  refer  to  and  rely 
on  the  reasoning  in  the  report  of  that  case.  If 
that  be  law,  our  first  mortgage  has  then  the 
preference,  and  must  be  first  satisfied. 

But,  secondly,  setting  the  assignment  of  the 
mortgage  aside,  he  undoubtedly  knew  of  the 
judgment  docketed  Nov.  12,  1818.  Whether 
he  knew  of  it  or  not,  if  the  specification  be 
good  it  binds  the  property.  The  decision  in 
Lawless  v.  Hackett,  16  Johns.,  149,  goes  be- 
yond the  Statute,  and  is  unsound.  The 
Chancellor's  decision  in  BrinkerJioffv.  Marvin, 
5  Johns.  Ch.,  320,  was  clearly  made  only  in 
•conformity  to  that  of  the  Supreme  Court. 
The  consequences  of  that  decision  were  the 
repeal  of  the  law  itself. 

But,  thirdly ;  if  the  specification  be  not 
good,  that  does  not  make  the  judgment  void 
and  a  nullity,  as  is  alleged.  Supposing  a 
mortgagee  to  be  a  purchaser  within  the  mean- 
ing of  the  Act,  yet  he  must  also  be  bond  fide 
and  for  valuable  consideration.  These  two 
expressions  are  not  synonymous ;  for  then  the 
law  would  have  simply  said,  "purchasers  for 
a  valuable  consideration  ; "  but  in  addition  to 
their  being  purchasers  for  a  valuable  consid- 
eration, they  must  be  bona  fide  purchasers. 
That  expression  cannot  apply  as  between 
277*]  *seller  and  purchaser,  for  there  the 
payment  of  the  valuable  consideration  oper- 
ates everything.  The  expression  bona  fide 
must  relate  to  the  good  faith  and  honesty  of 
the  transaction  with  regard  to  the  rights  or 
interests  of  third  persons,  who  have  anteced- 
ent claims  ;  the  first  and  most  conspicuous  of 
whom  is  the  judgment  creditor.  The  law 
-does  away  the  obligation  of  the  purchaser  to 
know  and  be  bound  by  the  judgment,  merely 
because  docketed.  It  does  away  the  effect  of 
that  notice,  but  it  preserves  the  effect  of  actual 
knowledge,  by  force  of  the  words  bona  fide. 
The  doctrine  is  quite  false  that  a  man  might 
say  to  the  judgment  creditor,  "I  know  you 
have  a  judgment,  but  your  specification  is  de- 
fective, and  I  will  buy."  Suppose  a  man  who 
saw  the  inventory  and  valuation  made,  saw  the 
goods  sold,  was  present  at  the  bargain,  and 
saw  the  bond  and  warrant  given  for  them,  and 
the  judgment  entered  up ;  would  it  be  toler- 
ated that  he,  finding  some  fault  in  the  specu- 
lation, should  buy  the  land  he  knew  was  in- 
tended to  be  covered  by  the  judgment,  and 
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then  claim  to  be  a  bona  fide  purchaser  1  (Dun- 
ham v  Dey,  15  Johns.,  555.) 

3.  But  the  equities  being  equal,  it  is  also  a 
serious  point  to  consider,  who  has  the  legal 
estate  ?  For  then,  cceteris  paribus.  a  court 
would  not  take  the  legal  estate  away  from  the 
person  having  it.  The  respondent's  counsel, 
regardless  of  the  priority  of  our  transaction, 
and  assuming  the  monstrous  position  that  as 
between  Wattles  and  us,  the  deed  for  which  a 
consideration  of  $9,000  was  given  passed 
nothing,  though  Wattles  had  then  a  right  to 
pass  everything,  have  taken  for  granted  that 
Wattles'  deed  to  Morey  gave  him  the  legal  es- 
tate. But  it  certainly  did  not ;  for  Wattles 
had  not  then  the  legal  estate  in  himself  to  pass 
over.  He  had  parted  with  it  to  the  appellant, 
and  whatever  trusts,  if  any,  the  appellant  can 
be  affected  with,  he  has  still  the  legal  estate. 
Morey  has,  indeed,  acquired  the  possession — 
how  but  as  a  mere  tenant?  Wattles  and 
Johnson  were  in  possession ;  and  from  the 
nature  of  a  mortgage,  were  in  as  tenants  to 
James,  the  interest  being  the  equivalent  of  the 
rent.  In  Nov.,  1818,  the  partnership  of  D. 
Morey  &  Co.  commenced,  and,  by  agreement, 
Morey,  in  the  beginning  of  1819,  *went  [*2  78 
into  possession  of  the  property,  and  shortly 
after  Johnson  moved  off.  Morey  paid  rent 
from  the  beginning,  nor  did  his  deed  of  June 
14,  1819,  alter  his  situation.  He  continued  a 
tenant  still,  paying  rent,  and  has  charged  him- 
self with  it  in  his  accounts  to  their  close,  down 
to  Sept.  16,  1820 ;  and  even  if  he  should  be 
allowed  to  hold  the  property,  he  must  pay  rent 
for  it  to  the  time  of  selling  it  under  the  decree 
(which  the  Chancellor  has  omitted  to  direct). 
He  must,  therefore,  be  considered  as  in  by 
subtenancy  under  the  appellant.  His  posses- 
sion; which  accrued  before  June  14,  1819,  and 
always  continued  by  paying  rent,  is  the  ap- 
pellant's possession,  and  he  cannot  now  be 
permitted  to  turn  that  into  an  adverse  posses- 
sion, destructive  of  the  appellant's  rights, 
which,  in  truth,  it  inured  to  fortify.  That  he 
cannot  be  permitted  to  hold  against  the  appel- 
lant ;  and  the  question  recurs,  who  has  the 
legal  estate  ? 

This  point  can  admit  of  no  dispute,  unless 
the  idea  can  be  tolerated  that,  as  between 
Wattles  and  the  appellant,  the  deed  of  Nov.  9, 
1818,  for  a  valuable  consideration,  passed 
nothing !  This  the  respondent's  counsel  con- 
tend for,  without  distinctly  avowing  it ;  but 
they  say  it  does  not  transfer  the  mortgage — 
it  does  not  make  a  new  mortgage — it  does  not 
convey  the  legal  estate,  discharged  of  any 
equity  of  redemption.  What,  then,  did  it  do 
on  Nov.  10,  1818,  and  who,  on  that  day,  had 
the  legal  estate  ?  It  is  said  not  to  pass  the  ab- 
solute estate,  free  of  equities,  on  account  of 
the  recital  and  the  habendum.  We  never  con- 
tended it  did  ;  but  only  said  that  was  a  conse- 
quence of  their  doctrine  that  the  equity  of  re- 
demption was  inseparably  united  to  the  legal 
estate — which,  if  true,  would  make  the  haben- 
dum inoperative.  Our  bill  was  filed  on  the 
principle  that  the  equity  of  redemption  con- 
tinued ;  and  we  admit  the  habendum  is  evi- 
dence of  that  fact ;  but  the  habendum  does  not 
purport  to  enlarge,  diminish  or  alter  the  legal 
estate  from  what  is  given  in  the  premises ; 
and  still  less  to  do  the  absurd  act  of  taking  it 
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entirely  away,  which  would  make  the  haben- 
dum  itself  void.  What,  then,  in  a  deed  for  a 
valuable  consideration,  sufficient  to  make  valid 
a,  bargain  and  sale,  and  for  a  further  consid- 
eration set  forth  in  the  recital,  of  securing 
$9,381,  is  the  effect  of  the  words  "grant, 
279*]  *bargain,  sell,  &c."?  But  they  say 
the  limitation  in  the  habendum  is  "as  fully  as 
I  might  hold  and  enjoy  the  same  by  virtue  of 
the  mortgage  deed  within."  Independent  of 
the  fact  that  he  had  an  election  to  keep  up  the 
mortgage,  the  whole  of  his  own  legal  estate 
was  derived  from  and  enjoyed  under  that 
very  deed  of  mortgage.  He  had  the  legal  es- 
tate against  Johnson  before  the  sheriff's  sale. 
That  passed  nothing  to  him  or  Sabin  but  the 
equity  of  redemption.  After  Sabin  purchased 
Johnson's  right,  title  and  interest,  who  had 
the  legal  estate  in  that  very  lot  he  bought  ? 
Wattles.  Under  what  did  he  enjoy  it  ?  Could 
Sabin  have  resisted  an  ejectment  brought  by 
Wattles  ?  Test  the  legal  estate  by  seeing  who 
could  bring  ejectments.  If  Johnson  had  ob- 
stinately remained  in,  and  James,  from  non- 
payment of  interest,  had  determined  to  put 
him  out,  who  should  be  the  lessor  of  the  plaint- 
iff ?  If  Wattles  were,  could  not  Johnson  non- 
suit him  by  the  production  of  the  assignment? 
If  the  appellant  were  the  lessor  of  the  plaint 
iff,  could  he  be  nonsuited  because  the  legal 
estate  still  continued  in  Wattles  ?  Could  not 
the  appellant  have  ejected  Sabin  ?  If  the  ap- 
pellant had  gone  into  possession,  could  either 
Johnson,  or  Wattles,  or  Sabin,  have  ejected 
him  ?  Clearly,  up  to  June  14,  1819,  as  againsi 
all  the  world,  the  appellant  had  the  legal  es- 
tate. If  so,  how  could  the  deed  to  the  re- 
spondent from  Wattles,  on  that  day,  affect  his 
legal  estate  ?  Wattles  had  it  not  to  pass,  and 
therefore  did  not  pass  it.  If  the  appellant  had 
brought  ejectment  against  Morey,  showing  his 
deed,  and  that  Morey  came  in  as  a  tenant,  and 
paid  rent  for  the  enjoyment  of  the  premises  to 
Wattles,  whom  the  law  would  regard  as  the 
appellant's  tenant,  could  he  nonsuit  the  appel- 
lant ?  On  the  other  hand,  if  the  appellant 
bad  got  into  the  possession,  could  Morey  eject 
him  ?  All  these  positions  show  that  the  ap- 
pellant has,  and  Morey  never  had  and  could 
not  have  the  legal  estate. 

But  it  may  be  said,  why  not  leave  us  to  our 
remedy  at  law  ?  That,  at  least,  the  court  must 
<lo  for  us,  if  they  cannot  do  better.  But  to  do 
that,  they  must  reverse  this  decree  ;  for  how 
can  we  be  left  to  our  legal  remedies,  when  the 
•decree  directs  the  estate  to  be  sold,  and,  of 
28O*]  course,  our  legal  rights  *to  be  barred. 
That  objection,  however,  does  not  prevail 
against  the  court's  selling  for  our  benefit,  under 
our  mortgage,  as  in  every  case  of  a  mort- 
gagee's filing  a  foreclosure  bill,  he  necessarily 
has  the  legal  estate,  which  he  might,  as  such, 
enforce  at  law  ;  but  he  comes  into  equity  to 
have  the  property  so  sold  as  to  extinguish 
every  claim  to  redeem  in  favor  of  the  pur- 
chaser under  the  decree,  and  that  is  the  proper 
course  wherever  anyone  claims  the  benefit  of 
a  trust  or  equity,  which,  on  payment  of  the 
money  secured  by  the  legal  estate,  the  owner 
is  desirous  of  having  extinguished. 

4.  But  supposing  it  possible  to  decide  all  the 
previous  points  against  us,  it  still  remains  to 
inquire,  whether  all  the  objects  for  which  the 
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mortgage  was  made  to  the  respondent,  and  for 
which  he  may  be  entitled  to  a  preference  over 
the  appellant,  have  not  been  so  far  accom- 
plished as  that  he  can  no  longer  interpose  any 
impediment  to  the  appellant's  enforcing  his 
remedy. 

The'objects  for  which  the  mortgage  of  this 
property  to  the  respondent,  and  the  assigment 
of  Wattles'  interest  in  the  partnership  stock 
were  made,  are  set  forth  by  the  respondent  in 
his  answer.  They  are  the  Auburn  note  and 
the  Wattles  and  Granger  debts.  The  respond- 
ent nowhere  avers  that  there  was  even  any 
parol  agreement  between  him  and  Wattles, 
that  these  securities  should  extend  to  any  other 
debts  or  transactions.  He  insists  on  no  such 
thing  in  his  answer,  but  simply  says  that 
he  holds  possession  under  and  by  virtue  of 
his  deed,  as  a  securitv  for  the  balance  due 
him  from  Wattles.  That  must  be  referred 
to  the  balance  due  under  the  only  agree- 
ment he  has  stated,  or  that  any  witness  has 
pretended  to  state,  to  wit :  to  secure  for 
the  note  and  the  Wattles  and  Granger  debts. 
If  he  had  a  preference  under  his  mortgage, 
and  any  such  balance  were  due,  his  right 
of  retaining,  pro  tanto,  might  be  insisted 
on.  But  it  will  not  be  contended  that  the  part- 
nership property  assigned  was  not  fully 
adequate  to  pay  them.  And  if  the  respondent 
did  not  claim  to  hold  against  the  appellant  for 
other  purposes,  there  would  now  be  no  room 
for  controversy.  As  he  never  bargained  for 
it,  if  he  cannot  do  so,  he  has  lost  nothing,  on 
the  faith  of  which  he  ever  gave  any  credit ; 
and  if  he  can  do  it,  he  deprives  the  appellant 
*of  a  security  for  which  he  unques-  [*281 
tionably  agreed  and  paid.  The  Chancellor  has 
supported  his  right  to  do  so,  on  the  ground  of 
a  parol  agreement  between  Wattles  and  him, 
to  sell  the  property  (in  which,  observe,  the  ap- 
pellant's lien  was  always  kept  in  view,  and  its 
discharge  made  an  essential  stipulation),  and 
that  was  in  a  great  degree  performed  by  the 
respondent.  JNow  suppose  that  still  the  fact, 
how  can  it  affect  the  vested  rights  of  the  ap- 
pellant? His  judgment  was  perfected  Aug. 
21,  1819;  and  although  it  might  not  reach  the 
interest  acquired  on  the  antecedent  June  14, 
that  is,  to  secure  the  note  and  the  Wattles  and 
Granger  debts,  yet  it  would  undoubtedly  be  a 
prior  lien  on  any  interest  he  might  acquire  by 
the  subsequent  agreement  to  purchase,  which 
only  look  place  in  Dec.,  1819.  How  is  it  pos- 
sible that  the  breaking  off  that  ageeement  can 
justify  the  respondent's  retaining,  for  simple 
contract  debts  of  Wattles,  contracted  after  the 
appellant's  judgment  had  become  perfect,  and 
a  lien  on  the  property  ?  Besides,  whatever  the 
respondent  may  have  done  under  that  partial 
agreement,  it  is  clear  he  abandoned,  and 
wanted  to  get  rid  of  it.  Yet  the  Chancellor 
goes  on  and  says,  "he  was  dealing,"  &c., 
"  without  any  notice  of  the  assignment,  or 
that  any  claim  was  still  existing  under  it ; " 
but  he  certainly  knew  of  the  judgment,  which, 
on  the  antecedent  Aug.  21,  was  made  an  un- 
questionable lien  on  the  property  ;  and  can  he 
have  priority  to  the  lien  of  this  judgment  ? 
Even  where  the  mortgagee  may  take  a  subse- 
quent debt  against  the  mortgagor,  his  heir  or 
beneficial  devisee,  he  cannot  do  it  against 
creditors,  or  trustees  for  the  creditors  or  other 
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persons  entitled  for  a  valuable  consideration. 
(Lowthian  v.  Haswl,  8  Br.  C.  C.,  162;  Cole- 
man  v.  Winch,  1  P.  Wms.,  775  ;  Uamerlon  v. 
Roger*,!  Yes.,  Jr.,  513.) 

The  Chancellor  goes  on  laying  down,  but 
not  applying  the  doctrine  correctly,  that  it 
may  be  unobjectionable,  "if  no  intervening 
right  exists  to  prevent  the  application  of  the 
rule  ; "  but  he  docs  not  seem  to  advert  that  a 
judgment  perfected  Aug.  21  was  such  an  in- 
tervening right;  and,  in  the  same  way,  totally 
forgetful  of  that  judgment,  he  goes  on  and 
says,  "here  the  plaintiff,  under  the  circum- 
stances, has  no  right  to  complain,  considering 
what  kind  of  security  he  took,  and  from 
whom,  and  that  notice  of  the  assignment  was 
282*]  *not  given  until  long  after  the  accounts 
were  closed."  Suppose  all  that  true  and  perti- 
nent, why  is  our  judgment,  made  perfect  Aug. 
21,  1819,  disregarded  or  overlooked  ? 

But  even  if  any  of  those  simple  contract 
debts  could  afford  ground  for  retaining  pos- 
session, what  would  they  be  ?  Certainly  not 
those  contracted  before  June  14,  1819,  for  they 
would  have  been  specified,  as  well  as  the  Au- 
burn Bank  note  and  W.  and  G's.  debts,  if  it 
had  been  the  intention  of  the  parties  ;  and  as 
the  parties,  at  the  time,  excluded  them,  it  is 
impossible  to  include  them  now. 

Neither  can  any  simple  contract  debt,  after 
our  judgment  was  perfected  Aug.  21,  1819, 
gain  a  preference  over  its  lien,  either  with  or 
without  any  agreement  to  which  the  appellant 
was  not  a  party.  Then  it  could  be  only  those 
in  the  intermediate  space  between  June  19  and 
Aug.  21,  1819. 

WOOD  WORTH,  J.  On  the  17th  June,  1817, 
Caleb  Johnson  gave  a  mortgage  to  James  O. 
Wattles  to  secure,  the  payment  of  $12,000.  On 
the  2d  Aug.,  1817,  a  judgment  was  docketed 
in  favor  of  Wattles  against  Johnson  for  $2,- 
000.  Executions  issued  on  this,  and  three 
other  judgments  (all  subsequent  to  the  mort- 
gage), and  on  the  20th  Apr.,  1818,  the  mort- 
gaged premises  were  sold  in  separate  parcels. 
William  H.  Sabin  purchased  the  first  parcel 
for  $205,  which,  at  the  time  of  sale,  was  worth 
$2.000.  Wattles  purchased  the  residue  at  $440. 

The  value  of  the  mortgaged  premises  ap- 
pears to  have  been  somewhere  between  $6,- 
000  and  $10,000.  Deeds  were  executed  by  the 
sheriff  to  the  purchasers. 

Reuben  West  testified  that  before  the  close 
of  the  sale,  he  heard  Wattles  publicly  say  he 
had  a  mortgage  on  the  property  executed  by 
Johnson. 

Several  other  witnesses  testify  that  they 
were  present  and  heard  no  claim  set  up  under 
the  mortgage.  It  is  in  proof,  that  before  the 
sale,  Wattles,  at  different  times,  stated  that 
Johnson  had  given  a  quitclaim  deed  of  the 
premises.  This  evidence,  however,  is  insuf- 
28tf*J  ficient  to  establish  a  release :  *it  was 
so  considered  by  the  Chancellor,  and  was  not 
pressed  on  the  argument.  After  the  sale,  Wat- 
tles repeatedly  declared  he  had  purchased  the 
equity  of  redemption,  and  that  his  title  to  the 
property  was  then  complete.  Notwithstand- 
ing these  declarations,  it  is  very  evident  he  did 
not  consider  the  mortgage  extinguished. 
Nicholas  P.  Randall  testified  that  after  the 
sale  he  asked  Wattles  why  he  let  Sabin  bid  off 
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the  property  for  so  small  a  sum  ?  He  answered 
that  Sabin  would  be  glad  to  give  it  up,  as  he 
had  enough  upon  it  to  induce  him  to  do  so. 
Randall  believes  that  the  mortgage  was  men- 
tioned as  the  incumbrance  on  the  property. 
Whatever  may  have  been  the  opinion  of  Wat- 
tles as  to  the  then  state  of  his  title,  it  is  ap- 
parent he  did  not  consider  the  mortgage  as  a 
mere  caput  mortuum,  but  a  valid  security. 

On  the  9th  Nov.,  1818,  Wattles,  for  the  con- 
sideration of  $9,331,  assigned  the  bond  and 
mortgage  of  Johnson  to  the  appellant,  and 
covenanted  that  there  was  due  $12,000.  On 
the  same  day  for  the  purpose  of  giving  addi- 
tional security,  he  executed  a  bond  and  war- 
rant of  attorney  to  confess  a  judgment,  which 
was  docketed  on  the  12th  Nov.,  1818.  On  the 
21st  Aug.,  1819,  an  amended  specification  was 
filed.  On  the  26th  May,  1818,  Sabin  assigned 
all  his  right  and  title  in  the  mortgaged  prem- 
ises to  Wattles.  On  the  14th  June,  1819,  Wat- 
tles quitclaimed  the  premises  to  the  respond- 
ent, for  the  alleged  consideration  of  $10,000. 
The  deed  though  absolute  in  its  terms,  was 
given  to  secure  the  respondent  against  a  note 
of  $5,000,  and  a  bond  of  indemnity  executed 
to  Amos  P.  Granger.  As  additional  security 
Wattles  made  an  assignment,  dated  June  14th, 
1819,  of  his  share  of  the  partnership  goods  and 
effects  in  the  firm  of  D.  Morey  &  Co.,  and  also 
all  the  personal  property  belonging  to  him, 
then  at  their  distillery,  ashery,  store  and  shop 
in  Onondaga.  Under  this  assignment  the  re- 
spondent became  entitled  to,  and  actually  re- 
ceived, a  large  amount  of  merchandise,  with 
other  articles,  which  constituted  a  fund,  to  be 
applied  to  the  particular  objects  specified  in 
the  assignment.  What  the  result  would  be  on 
an  account  taken,  cannot  at  present  be  particu- 
larly ascertained,  nor  is  it  material  to  inquire, 
if  the  appellant  *is  entitled  to  hold  the  [*284 
mortgaged  premises  to  satisfy  his  claims. 

The  appellant  appears  to  be  a  fair  purchaser 
of  the  bond  and  mortgage  ;  John  Meeker  was 
justly  indebted  to  him  in  $9,331,  for  goods 
sold  ;  Wattles  assumed  the  debt,  and  Meeker 
was  discharged.  As  a  consideration  for  this 
responsibility,  Wattles  received  from  Meeker 
a  large  amount  in  goods,  which  afterward* 
passed  to  the  firm  of  Morey  &  Co.  The  bond 
and  mortgage  were  taken  in  the  regular  and 
ordinary  course  of  business.  Nothing  like  un- 
fairness is  discoverable,  and  the  appellant 
dealt  with  the  mortgagee  on  equal  terms.  The 
assignment  was  not  a  suspicious  instrument, 
as  His  Honor,  the  CJiancellor,  seems  to  consid- 
er it.  Such  a  conclusion  casts  a  shade  over 
the  transaction  at  variance  with  its  real  char- 
acter. 

The  most  important  question  is,  whether  the 
purchase  of  the  equity  of  redemption,  by  unit- 
ing the  equitable  and  legal  estate,  created  a 
merger,  and  thereby  prevented  the  mortgagee 
from  setting  up  the  mortgage  as  a  subsisting 
security. 

The  rule  is,  that  wherever  a  greater  estate 
and  a  less,  coincide  and  meet  in  one  and  the 
same  person,  without  any  intermediate  estate, 
the  less  is  immediately  annihilated,  or  in  the 
law  phrase  is  said  to  be  merged  ;  that  is,  sunk 
or  drowned  in  the  greater.  (2  Bl.  Com.,  177  ; 
3  Lev.,  437;  2  Rep.,  60,  61.) 

I  have  not  met  with  any  case  where  the 
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question  of  merger  was  raised  on  the  union  of 
part  of  the  equitable  and  legal  interest,  yet 
do  not  perceive  any  valid  objection  to  allow  it 
pro  tano.  • 

The  'inquiry  now  is,  does  the  doctrine  of 
merger  apply  ?  In  Jackson  v.  Hull,  10  Johns., 
481,  the  mortgagee  obtained  judgment,  and  on 
execution  the  equity  of  redemption  was  sold 
to  a  purchaser  for  less  than  the  debt.  In  an 
ejectment  by  the  mortgagee,  to  recover  the 
premises,  Hie  court  considered  that  the  sale 
was  only  of  the  residuum  of  interest,  remain- 
ing in  the  mortgagor,  after  the  execution  of 
his  mortgage,  and  that  the  mortgagee  was  en- 
titled to  recover. 

In  Co.  Litt.,  338  b,  it  is  said  mergers  were 
never  favored  in  courts  of  law,  and  still  less 
285*]  in  courts  of  equity."  *They  are  never 
allowed,  unless  for  special  reasons,  and  then 
only  to  preserve  the  intention  of  the  parties. 
(15  Vin.,  362,  A,  5;  Phillips  v.  Phillips,  1  P. 
Wms.,  41.) 

Where  there  is  an  union  of  rights,  equity 
will  preserve  them  distinct,  if  the  intention  so 
to  do,  is  either  express  or  implied.  (4  Brown 
Ch.,  403.)  The  distinction  stated  by  Lord 
Hardwicke  is,  that  when  the  owner  of  the  fee, 
in  which  the  charge  would  otherwise  merge, 
manifests  his  intent  that  the  charge  should 
subsist,  his  intent,  if  clear,  shall  prevail. 
(Chexter  v.  Willis,  Amb.,  246;  2  Fonbl.,  169, 
n.  a.)  In  Compton  v.  Oxenden,  2  Yes.,  Jr., 
264,  Lord  Thurlow  observes :  It  is  a  clear 
principle,  both  at  law  and  in  equity,  that  where 
there  is  a  confusion  of  rights,  where  debtor 
and  creditor  become  the  same  person,  there  is 
an  immediate  merger,  but  that  equity  will  pre- 
serve the  rights  distinct,  according  to  the  in- 
tent express  or  implied.  Wherever  it  is  more 
beneficial  for  the  person  entitled  to  the  charge 
to  let  the  estate  stand  with  the  incumbrance 
upon  it,  than  to  take  it  discharged  of  the  in- 
cumbrance, that  circumstance  will  have  a  con- 
trolling influence  in  deciding  on  the  implied 
intent."  The  argument  on  both  sides  seems  to 
have  proceeded  in  accordance  with  these  prin- 
ciples ;  the  respondent  contending  that  Wat- 
tles has  uniformly  manifested  his  intention  to 
consider  the  mortgage  merged,  by  declaring 
himself  the  absolute  owner  of  the  premises 
purchased  at  the  sheriff's  sale. 

The  offer  of  Wattles  to  sell  as  absolute  owner, 
and  his  declarations  prior  to  the  assignment  of 
the  mortgage  to  the  appellant,  are  supposed 
by  the  respondent's  counsel  to  be  decisive  on 
this  question  ;  but  I  apprehend  they  ought  not 
to  be  viewed  in  that  light.  Whatever  opinion 
Wattles  may  have  formed  on  the  question  of 
law  under  discussion,  it  is  perfectly  clear  he 
did  not  consider  his  mortgage  extinguished, 
for  immediately  after  the  sale  bespeaks  of  the 
mortgage,  as  the  incumbrance  relied  on  to  in- 
duce Sabin  to  give  up  his  purchase.  He  may 
have  declared  that  he  was  the  owner,  but  in 
making  out  his  right  to  that  character,  he  evi- 
dently did  not  lose  sight  of  an  existing  mort- 
gage, and  considered  it  as  forming  a  part  of 
his  title.  Whether  he  had  correct  legal  no- 
tions on  this  question  is  perfectly  immaterial  ; 
28<>]  the  point  is,  did  he  declare  *or  intend 
to  declare  that  the  mortgage  was  extinguished? 
If  he  did  not,  the  proof  is  defective.  His 
view  of  ownership  we  must  understand,  as 
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consistent  with  a  valid  incumbrance  by  way  of 
mortgage.  His  declarations  were  substantial- 
ly correct,  at  least  so  far  as  any  purchaser 
could  have  an  interest ;  and  admitting  the 
mortgage  was  not  merged,  yet  Wattles,  having 
an  election  to  treat  it  in  that  manner,  might 
well  offer  to  convey  a  good  title  ;  for  the  mo- 
ment he  executed  a  conveyance  of  the  fee  sim- 
ple of  the  estate,  then  his  election  having  been 
carried  into  effect,  the  purchaser  would  ac- 
quire a  good  title,  and  the  mortgage  be  ex- 
tinguished. No  fraud  would  be  committed  ; 
for,  until  Wattles  acted,  his  declarations  were 
indifferent.  Until  there  was  some  person  in 
interest  no  one  had  aright  to  complain, wheth- 
er he  represented  himself  as  owner,  or  rested 
on  the  mortgage  as  a  valid  security.  Whatever 
Wattles  may  have  said,  one  fact  of  decisive 
importance  is  conceded — no  individual  ob- 
tained any  interest  or  claim  upon  the  premises, 
from  the  20th  Apr.,  1818,  when  the  sale  took 
place,  until  the  9th  Nov.  following  when  the 
assignment  to  the  appellant  was  made. 

But  there  are  other  facts  in  this  cause,  which, 
on  the  supposition  that  Wattles  was  of  sane 
mind,  are  irreconciliable  with  the  idea  of 
merger.  That  portion  of  the  premises  bought 
by  Sabin  was  worth,  unincumbered,  $2,000  ; 
it  was  bid  off  for  $205.  Would  the  mortgagee 
stand  by  and  permit  this  purchase,  if  resort 
could  not  be  had  to  his  mortgage  ?  Could  we 
have  so  intended  ?  Certainly  not.  When  he 
purchased  the  residue  himself,  did  he  intend 
that  the  mortgage  should  merge  thus  far,  and 
take  his  chance  of  establishing  its  validity  as 
to  the  portion  purchased  by  Sabin  ?  I  appre- 
hend not.  His  security  and  interest  concurred, 
in  suffering  the  charge  to  remain.  Besides,  it 
is  in  proof  that  the  mortgaged  premises  were 
not  equal  in  value  to  the  amount  due. 

If  the  mortgage  is  extinguished,  on  the  prin- 
ciple of  merger,  it  can  no  more  be  set  up  than 
if  it  had  been  fully  paid.  What,  then,  becomes 
of  the  bond  ?  If  the  mortgage  is  satisfied,  it  is 
declared  that  the  bond,  given  as  collateral  se- 
curity, shall  also  be  void.  Could  Wattles  have 
intended  *to  abandon  all  claim  to  the  [*287 
residue  ?  And  if  not,  did  he,  against  his  in- 
terest, intend  that  a  merger  should  take  place 
and  unnecessarily  risk  the  issue  of  the  ques- 
tion, whether  Johnson  was  any  longer  holden 
on  the  bond. 

But  if  Johnson  was  not  exonerated,  what  is 
to  be  the  measure  of  recovery  ?  How  is  it  to 
be  ascertained  ?  If  entitled  to  relief  when 
prosecuted  on  the  bond,  it  must  be  by  drawing 
the  mortgagee  into  an  expensive  litigation  in 
chancery,  in  order  to  ascertain  the  extent  of 
his  liability,  and  how  much  shall  be  credited 
to  him  from  the  face  of  the  bond  ? 

But  the  conclusive  answer  to  the  argument, 
derived  from  the  declaration  of  Wattles,  that 
he  was  the  absolute  owner,  is  this :  until  he 
made  a  disposition  of  the  property,  and  until 
some  person  acquired  an  interest,  he  was  at 
perfect  liberty  to  consider  the  mortgage  merged 
or  not,  as  might  be  most  beneficial.  If  the 
question  is  to  be  decided  by  intent,  express  or 
implied,  when  does  it  become  fixed  and  un- 
changeable ?  Certainly  not  imtil  some  one  ac- 
quires an  interest,  and  thereby  obtains  a  right 
to  draw  it  in  question.  It  would  be  novel  in 
principle,  and  I  apprehend  without  precedent 
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in  any  book  of  authority,  that  a  stranger 
should  urge,  "you once  declared  the  mortgage 
was  merged,  and  although  at  the  time  it  was 
indifferent  to  all  the  world  in  what  manner 
you  treated  it,  you  are  bound  by  that  elec- 
tion." 

It  does  not  appear  that  Wattles  had  done 
any  act  previous  to  the  9th  Nov.,  1818,  which 
prevented  his  setting  up  the  mortgage  as  a 
charge  on  the  land.  On  that  day  he  made  his 
election,  acted  under  it,  and  for  a  bona  fide 
consideration  assigned  to  the  appellant.  The 
intention  not  to  consider  the  mortgage  merged, 
then  and  not  before,  became  fixed.  At  this 
time  there  was  no  conflicting  claim. 

There  is  no  principle  of  law  or  equity  with 
which  I  am  acquainted,  that  can,  on  the  pres- 
ent state  of  facts,  rightfully  deprive  the  appel- 
lant of  the  security  thus  taken.  Whatever 
question  there  might  be  as  to  Wattles'  intent 
previously,  none  could  exist  after  this  transfer. 
288*]  *But  it  is  contended  that  the  appel- 
lant was  bound  to  record  the  assignment,  in 
order  to  protect  himself  against  a  subsequent 
transfer  by  Wattles.  The  received  opinion 
has  been  that  (except  in  certain  counties)  an 
assignment  need  not  be  recorded. 

The  premises  in  question  do  not  lie  in  what 
is  termed  the  military  tract,  and  consequently 
are  not  governed  by  the  Act  requiring  all 
deeds  and  conveyances  of  or  concerning,  or 
whereby  any  of  the  military  bounty  lands 
may  be  affected  in  law  or  equity,  to  be  re- 
corded. 

The  Act  of  Mar.  23,  1821,  first  directed  the 
recording  of  deeds,  conveyances  or  writings 
concerning  lands  in  the  towns  of  Onondaga 
and  Salina,  where  the  premises  are  situated. 
The  Act  Concerning  Mortgages  (1  R.  L.,  372) 
prescribes  the  manner  in  which  the  mortgage 
shall  be  registered,  but  does  not  extend  to  the 
case  of  an  assignment ;  it  was,  therefore,  op- 
tional with  the  appellant  to  record  or  not. 
The  omission  cannot  be  urged  as  a  ground  to 
postpone  his  security. 

If  the  assignment  had  been  recorded,  it 
would  not  have  been  notice,  for  the  plain 
reason  that  recording  was  not  required  by 
law.  The  principle  is  well  settled,  that  when 
an  assignment  of  a  mortgage  takes  place, 
without  the  privity  of  the  mortgagor,  the 
assignee  takes  subject  to  the  account  between 
the  mortgagor  and  mortgagee  (Matthews  v. 
Wallwyn,  4  Ves.,  Jr.,  118),  and  that  payments 
to  the  mortgagee,  after  assignment,  without 
notice,  must  be  allowed  by  the  assignee. 
("Williams  v.  Sorrel,  2  Ves.,  Jr.,  389.)  I  appre- 
hend this  is  all  the  risk  the  assignee  incurs. 
I  have  not  met  with  any  case  that  places  the 
rights  of  the  assignee  on  other  different 
ground,  or  that  gives  countenance  to  the 
suggestion  that  the  assignee  must,  at  his  peril, 
give  notice  to  a  subsequent  assignee,  or  pur- 
chaser from  the  mortgagee.  Such  a  doctrine 
is  not  only  most  unreasonable  in  itself,  but 
would  shake  the  foundation  of  security  by 
mortgage  assignment,  hitherto  deemed  equal 
to  that  of  the  original  mortgage,  with  the  ex- 
ceptions I  have  stated.  It  would,  in  fact,  be 
no  security,  beyond  the  responsibility  of  the 
person  making  the  assignment ;  for  the  as- 
289*]  signee  has  no  *means  of  ascertaining 
how  often,  and  to  whom,  the  mortgagee  may 
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have  subsequently  assigned.  Such  notice  is 
not  necessary  for  the  protection  of  a  subse- 
quent purchaser.  The  registry  of  the  original 
mortgage  is  notice  to  him  of  its  existence.  If 
he  will  deal  without  asking  for  the  mortgage 
or  requiring  it  to  be  canceled,  he  comes  with- 
out a  semblance  of  equity,  to  demand  that  the 
prior  bona  fide  assignee  shall  be  postponed  to 
his  claim.  Where  the  mortgagee  makes  a 
second  assignment,  the  assignee  knows  that  a 
prior  assignment  may  have  been  made,  and 
consequently  must,  as  to  that  fact,  repose  on 
the  responsibility  and  integrity  of  his  assign- 
or. If  he  should  be  deceived,  it  is  more 
equitable  that  he  should  suffer,  than  to  devest 
the  right  of  the  first  assignee,  who  had  ac- 
quired the  legal  estate. 

But  is  this  pretended  hardship  anything 
more  than  every  purchaser  of  land  was  liable 
to,  since  the  existence  of  this  government, 
until  the  last  Acts  requiring  deeds  to  be  re- 
corded ?  Every  grantor  had  the  power  of 
conveying  a  second  time,  and  no  doubt  the 
power  was  sometimes  exercised  by  fraudulent 
individuals.  It  was  never  seriously  urged  that 
the  second  purchaser  had  any  remedy  against 
the  first  purchaser,  because  his  deed  was  not 
recorded  or  notice  given. 

The  conveyance  by  Sabin  to  Wattles,  on 
the  26th  May,  1819,  does  not  change  the  rights 
of  the  appellant.  There  being  no  merger  as 
to  any  part  of  the  mortgaged  premises,  the 
mortgage  stands  valid,  and  is  not  affected  by 
any  of  the  subsequent  transfers. 

But  it  is  contended,  by  the  appellant,  that 
independent  of  the  assignment,  he  gained  a 
priority,  in  consequence  of  the  judgment 
docketed  against  Wattles,  Nov.  12,  1818.  The 
Act  of  Apr.  21st,  1818,  required  the  filing  of 
a  particular  statement  and  specification  of  the 
nature  and  consideration  of  the  debt  or  de- 
mand. If  omitted,  the  judgment  shall  be  ad- 
judged fraudulent,  as  respects  other  bona  fide 
judgment  creditors,  and  every  bona  fide  pur- 
chaser for  valuable  consideration.  According 
to  Lawless  v.  Hacket,  16  Johns.,  149,  the  first 
specification  did  not  comply  with  the  Act.  I 
am  not  inclined,  at  this  day,  to  unsettle  that 
rule.  It  has  not  been  acted  upon  and  recog- 
nized in  the  Supreme  Court,  and  in  chancery, 
as  giving  *the  true  construction  of  the  [*29O 
Statute.  No  doubt  valuable  estates  have  been 
acquired  and  are  now  held  under  it,  though 
if  it  were  res  Integra,  it  might  be  questionable 
whether  the  Statute  required  so  minute  a 
specification.  The  judgment,  then,  under  the 
first  specification,  cannot  avail,  if  the  respond- 
ent is  to  be  considered  a  bona  fide  purchaser 
for  valuable  consideration,  within  the  mean- 
ing of  the  Act. 

It  is  held  in  England,  under  the  Stat.  27 
Eliz.,  respecting  conveyances  made  to  defraud 
purchasers,  that  a  mortgagee  is  a  purchaser, 
within  the  Act,  although  the  Statute  speaks 
only  of  estates  of  inheritance  for  life  or  years. 
(3  Cruise,  378,  tit.  32,  ch.  22.  sees.  38,  49  ; 
Chapman  v.  Emery.  Cowp.,  280.)  The  term, 
purchase,  is  of  very  extensive  signification, 
and  comprehends  every  species  of  acquisition 
in  contradistinction  to  hereditary  descent  and 
escheat.  (Co.  Litt.,sec.  12.)  In  equity  a  pur- 
chaser is  considered  as  a  person,  who  without 
fraud,  and  for  valuable  consideration,  ac- 
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quires  a  right  or  interest,  and  is,  therefore,  so 
far  favored,  that  his  title  shall  not  be  im- 
peached in  equity.  (1  Eq.  Gas.  Abr.,  853,  A, 
and  the  cases  there  cited.)  I  think  the  terms 
of  the  Act  may  be  satisfied  by  including  mort- 
gagees within  the  word  "  purchasers.  Al- 
though the  popular  understanding  is,  a  pur- 
chaser in  fee,  the  reason  and  spirit  of  the  Act 
protect  mortgagees,  as  well  as  subsequent 
judgment  creditors.  The  former  are  equally 
within  the  mischief  intended  to  be  remedied. 

This  being  the  construction  of  the  Act,  it 
seems  to  follow,  that  notice  of  such  a  judg- 
ment cannot  prejudice  the  respondent's  rights; 
for  it  is  only  notice  of  a  judgment  declared  by 
the  Act  to  be  fraudulent,  and  consequently  not 
obligatory  on  the  respondent. 

But  it  is  contended  that  the  respondent  did 
not  purchase  bona  fide,  because  he  had  notice 
of  the  appellant's  judgment,  and  the  case  of 
Dunham  v.  Dey,  15  Johns.,  568,  is  supposed 
to  support  this  doctrine.  There  is,  however, 
a  manifest  distinction.  In  that  case,  it  was 
decided  that  a  person  who  takes  a  conveyance 
of  land,  with  notice  of  a  prior  unregistered 
mortgage,  is  not  a  bona  fide  purchaser,  who 
can  gain  a  priority  by  having  his  deed  first 
recorded.  Now  the  unregistered  mortgage 
was  a  valid  security.  It  had  every  essential 
29 1*]  *of  a  just  demand  between  the  parties. 
It  could  only  be  defeated  by  an  omission  to 
register,  if  a  purchaser  intervened.  But  no- 
tice, in  such  a  case,  supersedes  registry.  The 
object  intended  by  the  Statute,  which  is  to 
apprise  the  purchaser,  is  attained.  The  un- 
registered mortgage  is  not  declared  fraudulent, 
but  shall  be  postponed. 

The  Statute  Relating  to  Specifications  had 
other  objects  in  view.  Numerous  frauds  had 
been  committed  by  entry  of  judgments  on 
bonds  and  warrants  for  fictitious  demands. 
To  detect  the  fraud  was  a  principal  object,  by 
requiring  a  minute  statement,  which  would 
enable  the  purchaser,  or  subsequent  judgment 
creditor,  to  unravel  the  fraud.  If  this  was 
not  filed,  it  was  then  adjudged  fraudulent. 
The  creditor  might  disregard  it.  He  had  a 
right  to  consider  it  fraudulent.  If  notice  of 
such  a  judgment  is  a  substitute,  the  Statute  is 
a  nullity.  Apply  the  doctrine  to  a  subsequent 
bona  fide  judgment  creditor.  He  has  notice 
of  the  first  judgment,  but  the  other  essential 
is  wanting — a  good  specification.  The  judg- 
ment, then,  cannot  strengthen  the  appellant's 
claim.  He  must  rest  on  his  assignment, 
which,  in  the  view  I  have  taken,  is  amply 
sufficient. 

It  has  been  contended  that  if  the  appellant 
took  nothing  as  assignee  of  the  mortgage,  by 
reason  of  the  merger,  then  he  is  entitled  to  the 
premises,  under  the  words  "granting  the  same 
to  him,  his  heirs  and  assigns  forever."  This 
ground,  I  think,  would  be  tenable,  if  the 
granting  words  were  not  restricting  in  their 
operation;  but  the  habendum  is,  "to  hold 
the  same  as  fully  as  the  mortgagee  might  hold 
and  enjoy  the  same  by  virtue  of  the  mortgage 
and  bond  accompanying  the  same. "  These  ex- 
pressions unequivocally  show  that  no  right  or 
title  was  granted,  but  such  as  might  be  acquired 
by  the  assignment  of  a  subsisting  mortgage. 

If  it  be  admitted  that  the  respondent  is  en- 
titled to  the  prior  lien,  then  I  am  of  opinion 
COWEN  2. 


the  decree  is  erroneous,  in  allowing  the  re- 
spondent to  be  satisfied  out  of  the  mortgaged 
premises,  to  the  whole  extent  of  the  balance 
due  him.  His  conveyance  was  solely  a  secu- 
rity for  a  note  of  $5,000,  and  a  bond  executed 
with  Wattles  to  Amos  P.  Granger. 

*The  first  objection  to  this  allowance  [*292 
is,  it  nowhere  appears  that  Wattles  ever  assented 
that  the  mortgage  should  secure  anything  be- 
yond the  specific  objects  for  which  it  was 
given.  The  assignment  of  the  partnership 
goods  to  the  respondent  was  subsequently 
taken  as  a  collateral  security.  There  is  no 
proof  that  advances  were  made  on  the  credit 
of  the  original  security.  A  mortgage  made  to 
secure  against  future  as  well  as  present  re- 
sponsibilities is  undoubtedly  good.  In  some 
cases,  a  subject  pledged  for  a  debt  may  be  con- 
sidered as  a  security  for  further  loans.  The 
cases  referred  to  by  His  Honor,  the  Chancellor, 
in  Hendricks  v.  Robinson,  2  Johns.  Ch.,  309, 
do  not  support  the  right  claimed  by  the  re- 
spondent. In  Shirras  v.  Catg,  7  Cr.,  34,  the 
mortgage  was  executed,  in  part,  to  secure  the 
payment  of  money  actually  due  at  the  time, 
and  in  part  to  secure  sums  to  be  advanced. 
So,  in  U.  8.  v.  Hooe,  3  Cr.,  73,  the  mortgage 
was  to  secure  against  existing  and  future  re- 
sponsibilities. The  attempt  here  is,  without 
any  understanding  or  agreement,  to  hold  the 
mortgaged  premises  charged  for  a  general 
balance.  It  is  highly  probable,  from  the  tes- 
timony, that  on  an  account  taken  (after  first 
applying  partnership  property  to  the  payment 
of  partnership  debts),  a  sufficient  sum  will  re- 
main out  of  the  merchandise  and  other  articles 
assigned  as  a  collateral  security  with  the  mort- 
gage, to  pay  off  and  discharge  the  note  of 
$5,000,  and  the  responsibility  incurred  by  the 
bond  to  Granger. 

The  rule  laid  down  in  Jones  v.  Smith,  2  Ves. , 
Jr.,  376,  is,  that  a  mortgagee  cannot  tack  a 
bond  aeainst  the  mortgagor,  nor  against  cred- 
itors, but  may  against  the  heir,  to  prevent 
circuity  of  action.  But  if  the  heir  assign 
the  equity  of  redemption,  the  assignee  who 
brings  his  bill  to  redeem,  shall  pay  the  mort- 
gage only,  and  not  the  bond.  (1  P.  Wms  , 
776.)  In  Lowthian  v.  Hasel,  3  Bro.  Ch.,  162, 
it  was  held  that  a  mortgagee,  having  also  a 
bond,  cannot  tack  it  against  other  specialty 
creditors,  though  he  may  against  the  heir. 
Lord  Thurlow  observes,  "  in  natural  justice 
the  right  has  no  foundation  ;  the  creditor  hav- 
ing another  special  security,  cannot  give  him, 
in  justice,  any  priority  ;  it  has  not  been  done 
in  any  case,  but  that  of  the  heir,  and  merely 
to  prevent  circuity."  *So  in  Hamerton  [*29& 
v.  Rogers,  1  Ves.,  Jr.,  513,  a  bill  of  foreclosure 
was  dismissed  with  costs,  so  far  as  it  sought  to 
tack  a  bond  to  a  mortgage  against  creditors. 
To  these  may  be  added  the  case  Ex  parte 
Hooper,  1  Mer.,  7,  where  a  mortgage  was  held 
no  security  for  subsequent  advances  made  on 
the  strength  of  a  parol  engagement. 

These  cases  conclusively  show  that  the  re- 
spondent cannot  divert  the  securities  taken 
from  the  objects  specified,  when  it  formed  no 
part  of  the  original  agreement,  nor  was  ever 
assented  to  subsequently  by  Wattles,  and  par- 
ticularly when  an  objection  is  interposed  by  a 
bona  fide  creditor  holding  a  judgment  made 
valid  by  an  amended  specification. 
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But  even  admitting  that  the  respondent  may 
apply  the  fund  to  satisfy  advances  not  con- 
templated when  the  mortgage  was  given,  the 
doctrine  will  not  allow  such  application  after 
the  21st  Aug.,  1819,  when  the  amended  speci- 
fication was  filed,  from  which  time  the  judg- 
ment became  operative,  against  subsequent 
judgment  creditors  and  purchasers,  and  be- 
came a  lien  on  the  mortgaged  premises.  If  the 
respondent  is  allowed  for  advances  between 
the  14th  June  and  21st  Aug.,  1819,  I  appre- 
hend the  allowance  must  stop  there.  The  ap- 
pellant's right  then  became  perfect,  to  require 
that  the  fund  then  remaining  be  exclusively 
applied  to  discharge  the  note  and  bond  of  in- 
demnity. After  that  day  the  respondent  had 
no  power  to  disregard  the  appellant's  judgment. 
This  point  is  not  noticed  by  the  Chancellor. 
As  its  correctness  cannot,  I  think,  be  well 
questioned  I  presume  it  was  overlooked ; 
otherwise  it  would  probably  have  produced  a 
modification  of  the  decree. 

My  conclusion,  then,  is,  that  the  appellant  is 
entitled  to  hold  the  mortgaged  premises  under 
the  assignment  for  the  demand  therein  speci- 
fied, on  the  ground  that  there  was  no  merger, 
and  consequently  that  the  mortgage  was  a 
valid  security.  But  secondly,  if  it  were  other- 
wise, then  I  am  of  opinion  that  all  the  prop- 
erty received  by  the  respondent,  under  the  as- 
signment made  by  Wattles,  subsequent  to 
the  mortgage,  be  applied,  if  necessary,  in  dis- 
charge of  the  note  of  $5,000,  and  the  bond  of 
indemnity,  after  first  satisfying  partnership 
294*]  *debts  due  on  the  14th  June,  1819 ; 
and  that  the  mortgaged  premises  be  holden  by 
the  respondent  as  charged  with  the  balance 
only,  if  any,  after  making  such  appropriation; 
it  being  the  clear  intention  of  the  parties  that 
the  fund  should,  in  the  first  instance,  be  ex- 
clusively applied  in  this  manner.  If,  however, 
it  be  decided  that  the  securities  cover  subse- 
quent advances,  they  ought  only  to  include 
such  as  were  made  between  the  14th  June  and 
21st  Aug.,  1819,  when  the  appellant's  judg- 
ment becoming  effectual,  interposed  a  legal 
and  equitable  barrier  against  a  further  allow- 
ance. 

I  am  of  opinion  that  the  decree  of  His 
Honor,  the  Chancellor,  be  reversed. 

SUTHERLAND,  J.  The  great  question  in  this 
case  is,  whether  the  mortgage  given  by  Caleb 
Johnson  to  James  O.  Wattles,  on  the  24th  day 
of  June,  1817,  and  which  was  assigned  by 
Wattles  to  William  James,  the  appellant,  on 
the  9th  day  of  Nov.,  1818,  was  at  the  time  of 
such  assignment,  an  unsatisfied  and  subsisting 
mortgage.  For,  although  many  other  topics 
are  presented  by  the  case,  and  were  elaborately 
and  ably  discussed  by  the  learned  counsel,  who 
argued  it,  a  dilligent  examination  has  satisfied 
me  that  the  question  of  merger  must  control 
the  decision  of  this  court. 

The  facts  out  of  which  this  question  arises 
are  briefly,  these :  One  Caleb  Johnson,  beinj 
indebted  to  James  O.  Wattles,  in  the  sum  o 
$12,000,  for  the  purpose  of  securing  that  sum 
executed  to  him,  on  the  24th  June,  1817,  a 
bond  together  with  a  mortgage  on  certain  lots 
and  buildings  in  the  village  of  Onondaga.  The 
mortgage  was  duly  registered  on  the  17th  day 
of  July  thereafter.     On  the  20th  day  of  Apr., 
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1818,  all  the  right  and  title  of  Caleb  Johnson 
to  the  mortgaged  premises  were  sold  by  the 
sheriff  of  Onondaga,  under  several  executions 
upon  judgments  against  Johnson,  obtained  in 
the  Onondaga  Common  Pleas.     The  premises 
were  sold  in  two  parcels.     The  first  under  a 
judgment  in  favor  of  Wattles  for  $2,000 — of 
which  William  H.  Sabin  became  the  purchaser, 
for  the  sum  of  $205  ;  the  residue,  under  four 
other  judgments  in  favor  of  different  persons, 
of  which  residue  James  O.  Wattles  became  the 
purchaser  for  the  sum  of  $440.     Conveyances 
*were,  on  the  same  day,  executed  by  f*295 
the  sheriff  to  Sabin  &  Wattles  for  the  parcels 
thus  purchased  by  them  respectively.     All  the 
judgments  were  subsequent  to  the  mortgage. 
Nothing  passed,  therefore,  by  the  sale  and  con- 
veyances of  the  sheriff,  but  Johnson's  equity  of 
redemption  in  the  mortgaged  premises. 

Wattles  being  thus  the  owner  of  a  mortgage 
on  the  whole  of  the  premises,  and  of  the  equity 
of  redemption  in  a  portion  of  them,  became  in- 
debted to  William  James,  the  appellant,  in  the 
sum  of  $9,331 ;  and  for  the  purpose  of  affording 
to  him  additional  collateral  security,  on  the  9th 
day  of  Nov.,  1818,  assigned  to  him  the  bond 
and  mortgage  in  question  covenanting  in  the 
assignment,  that  the  sum  of  $12,000  remained 
due.  On  the  26th  day  of  May,  1819,  Sabin 
conveyed  to  Wattles  all  his  estate  and  interest 
in  the  mortgaged  premises ;  and  on  the  21st 
day  of  July  thereafter,  Wattles  conveyed  the 
whole  of  the  premises  to  the  respondent,  Da- 
venport Morey,  by  way  of  security  against 
certain  responsibilities  incurred  by  Morey  for 
him.  The  deed  bore  date  on  the  14th  June, 

1819,  and  though  absolute  in  terms,  is  admit- 
ted to  have  been  given  by  way  of  security  or 
mortgage  only.     It  was  recorded,  as  a  deed, 
on  the  13th  day  of  Jan.,  1821. 

The  respondent,  Morey,  expressly  denies  in 
his  answer  any  notige  or  knowledge  of  the  as- 
signment of  the  mortgage  from  Wattles  to 
James,  until  the  fall  of  the  year  1820,  and  there 
is  no  evidence  in  the  case  to  falsify  or  impeach 
this  denial.  I  shall,  therefore,  consider  him 
in  the  discussion  of  this  point,  at  least,  a  bona 
fide  mortgagee,  standing  in  equal  equity  with 
the  appellant,  entitled  to  contest  with  him, 
and,  if  he  can,  to  impeach  upon  principles 
either  of  law  or  equity,  the  validity  of  his 
prior  incumbrance. 

It  is  contended,  on  the  part  of  the  respond- 
ent, that  admitting  the  mortgage  to  have  been 
a  subsisting  security  at  the  time  of  its  assign- 
ment to  the  appellant,  he  having  neglected  to 
record  the  assignment,  cannot  set  up  the  mort- 
gage as  against  the  respondent,  who  had  no 
notice  of  its  assignment  when  he  took  his  con- 
veyance of  the  14th  Jtfne,  1819. 

*If  this  proposition  can  be  sustained,  [*296 
it  must  be,  I  apprehend,  upon  one  of  two 
grounds — either  that  the  assignment  of  the 
mortgage  was  required  by  law  to  be  recorded, 
or  that  the  respondent  stands  in  the  place  of 
the  mortgagor,  and  is  entitled  to  have  all  the 
equities  subsisting  between  him  and  the  mort 
gagee,  at  the  time  when  he  received  notice  of 
the  assignment,  adjusted  and  satisfied,  before 
the  assignment  can  take  effect. 

It  was  admitted  upon  the  assignment  that 
the  registering  Act  of  Jan.  1794,  in  relation  to 
military  bounty  lands  has  no  application  to 
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this  case ;  the  premises  in  question  being  in 
the  Onondaga  Reservation,  and  that  Reserva- 
tion being  no  part  of  the  military  bounty 
lands.  And  there  was  no  other  Act  requiring 
deeds,  in  relation  to  land  in  the  Onondaga  Res- 
ervation, to  be  recorded,  until  the  Act  of 
March  23d,  1821,  which  applied  to  convey- 
ances only,  made  after  the  1st  of  July  follow- 
ing. 

At  the  time,  therefore,  when  the  appellant 
became  the  assignee  of  the  mortgage,  there 
was  no  law  requiring  him  to  record  the  assign- 
ment. If  he  had  caused  it  to  be  recorded,  it 
would  have  been  a  voluntary  and  inefficacious 
act.  In  judgment  of  law  it  would  have  been 
notice  to  no  one.  (Bushell  v.  Bushett,  1  Sch. 
&  L.,  103;  Latouche  v.  Dunsany,  Id.,  157; 
Underwood  v.  Ld.  Courtown,  2  Id.,  64;  More- 
cock  v.  Dickens,  Ambl.,  678.)  Not  to  the  mort- 
gagor, because  he  is  entitled  to  actual  notice, 
and  would  not  be  affected  with  the  construct- 
ive notice  resulting  from  a  registry  of  the 
assignment,  even  if  it  was  required  by  law  to 
be  registered.  Not  to  a  subsequent  grantee  or 
mortgagee,  because  the  law  will  not  intend 
that  to  be  known,  for  the  existence  of  which 
there  is  no  legal  necessity.  No  presumption 
can  be  indulged,  that  if  the  assignment  had 
been  recorded,  the  respondent  would  have  be- 
come apprised  of  the  fact.  He  was  not  bound 
to  examine  the  records.  It  is  not,  therefore, 
to  be  supposed  that  he  would  examine  them. 

The  rights  of  the  appellant,  therefore,  are 
not  affected  by  the  circumstance  of  his  not 
having  recorded  the  [assignment  of  the  mort- 

fige. 
97*]  *There  is  no  doubt  of  the  position 
that  the  assignee  of  a  mortgage  takes  it  sub- 
ject to  the  equities  which  may  exist  between 
the  mortgagor  and  the  mortgagee,  or  which 
may  accrue  at  any  time  before  notice  of  the 
assignment  is  brought  home  to  the  mortgagor. 
(Matthews  v.  Wallwyn,  4  Ves.,  Jr.,  118  ;  Will- 
iams v.  Sorrell,  4  Id.,  389.)  But  this  principle, 
I  apprehend,  is  confined  to  transactions  be- 
tween the  mortgagor  and  mortgagee,  and  from 
the  very  nature  of  things  is  inapplicable  to 
dealings  between  the  mortgagee  and  third 
persons. 

If  I  have  been  successful  in  showing 
that  the  assignee  is  not  bound  to  record  the 
assignment,  and  that  a  voluntary  registry 
would  not  be  constructive  notice  to  any  per- 
son, then  it  necessarily  follows,  that  whatever 
notice  is  required  to  be  given  must  be  actual 
and  not  constructive  ;  for  I  know  of  no  other 
act  which  it  can  be  supposed  the  assignee  was 
bound  to  perform,  from  which  notice  could  be 
inferred,  except  the  act  of  registering.  Now, 
it  is  utterly  impossible  for  the  assignee  of  a 
mortgage  to  know  with  whom  the  mortgagee 
may  subsequently  deal  in  relation  to  the  mort- 
gaged premises. 

Take  the  case  before  the  court.  How  was 
the  appellant  to  know,  on  the  9th  day  of  No- 
vember, 1818,  when  he  took  his  assignment, 
that  Wattles,  on  the  24th  day  of  June,  1819, 
would  convey  the  mortgaged  premises  to  the 
respondent.  If  he  had  no  means  of  knowing 
that  he  was,  or  was  to  become  interested  in  the 
subject  matter  of  the  assignment,  how  could 
lie  give  him  notice  that  he  was  the  proprietor 
of  the  mortgage. 
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The  case  of  Williams  v.  Sorrell,  4  Ves.,  389, 
which  the  Chancellor  cites  in  support  of  the 
broad  position,  "  that  all  dealings  with  the 
mortgagee,  before  notice  of  the  assignment, 
are  valid,"  was  a  case  between  the  mortgagor 
and  the  assignee  of  the  mortgagee,  and  the 
simple  question  was,  whether,  after  an  assign- 
ment of  the  mortgage,  payments  made  by  the 
mortgagor  to  the  mortgagee,  without  actual 
notice  of  the  assignment,  were  to  be  allowed. 
It  was  held  that  they  were,  although  the  as- 
signment had  been  registered.  The  same 
principle  was  settled  in  Matthews  v.  Wallwyn, 
4  Ves.,  118,  and  I  am  persuaded  there  is  not  a 
case  to  be  *found,  in  which  the  princi-  [*298 
pie  has  been  applied  to  dealings  between  the 
mortgagee  and  third  persons.  ( Vide  Clute  v. 
Robinson,  2  Johns.,  595.) 

Indeed,  the  Chancellor  has  most  clearly 
recognized  and  enforced  the  distinction  in  the 
cases  of  Murray  v.  Lylburn,  2  Johns.  Ch.( 
441,  and  Livingston  v.  Dean,  Id.,  479.  In  the 
first  case  he  says:  "It  is  a  general  and  well 
settled  principle,  that  the  assignee  of  a  chose 
in  action  takes  it  subject  to  the  same  equity  it 
was  subject  to  in  the  hands  of  the  assignor. 
But  this  rule  is  generally  understood  to  mean 
the  equity  residing  in  the  original  obligor  or 
debtor,  and  not  an  equity  residing  in  some 
third  person  against  the  assignee.  The  as- 
signee can  always  go  to  the  debtor  and  ascer- 
tain what  claims  he  may  have  against  the 
bond  or  other  chose  in  action,  which  he  is 
about  purchasing  from  the  obligee  ;  but  he 
may  not  be  able,  with  the  utmost  diligence,  to 
ascertain  the  latent  equity  of  some  third  per- 
son against  the  obligee.  He  has  not  any 
object  to  which  he  can  direct  his  inquiries,  and 
for  this  reason  the  claim  of  the  assignee,  with- 
out notice  of  a  chose  in  action  was  preferred 
in  the  late  case  of  Redfearn  v.  Ferrier,  1  Dow., 
50,  to  that  of  a  third  party  setting  up  a  secret 
equity  against  the  assignor.  Lord  Elden  ob- 
served, in  that  case,  that  if  it  were  not  to  be  so, 
no  assignment  could  ever  be  taken  with  safety. 
I  am  not  aware  that  this  decision  was  the  intro- 
duction of  any  new  principle,  in  the  case  of 
actual  bonafide  purchasers,  or  assignments  by 
contract."  In  Livingston  v.  Dean,  the  Chan- 
cellor remarks  :  "  Though  the  assignee  of  a 
bond  and  mortgage  takes  it  subject  to  all  the 
equity  of  the  mortgagor,  yet  as  to  the  latent 
equity  of  a  third  person  against  the  mortgagee, 
as  possessor  of  the  mortgage,  the  case  is  dif- 
ferent. The  assignee  does  not  take  the  mort- 
gage subject  to  such  an  equity,  unless  he  has 
notice  of  it  expressly  or  constructively." 

Admitting,  therefore,  that  the  equity  of  the 
respondent,  whatever  it  may  be  as  it  respects 
the  mortgagee,  had  existed  at  the  time  of  the 
assignment  of  the  mortgage  to  the  appellant, 
instead  of  being  bound  to  give  notice  of  the 
assignment  to  the  respondent,  the  appellant 
would  have  held  *the  mortgage  dis-  [*299 
charged  from  the  respondent's  equity,  unless 
he  had  personal  notice  of  it. 

But  is  is  said  that  the  appellant  suffered 
Wattles  to  remain  in  possession  of  the  mort- 
gaged premises  after  the  assignment,  claiming 
as  owner,  whereby  he  enabled  him  to  perpe- 
trate a  fraud  by  dealing  with  the  property  as 
his  own. 

The  possession  of  Wattles  was    consistent 
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with  the  claim  of  the  appellant.  He  claimed 
only  as  mortgagee.  Wattles  was  in  fact  the 
mortgagor,  and  according  to  the  established 
usage  of  the  country,  was  permitted  to  retain 
possession. 

The  rule,  that  whoever  purchases  an  estate 
from  the  owner,  knowing  it  to  be  in  the  pos- 
session of  tenants,  is  bound  to  inquire  into  the 
estates  those  tenants  have  (Taylor  v.  Stib- 
bert,  2  Ves.,  437;  Hiern  v.  Mill,  13  Id.,  118; 
Hall  v.  Smith,  14  Ves.,  426  ;  Daniels  v.  David- 
son, 19  Id.,  249),  and  all  the  consequences 
which  flow  from  it,  is  applicable  to  this  case. 
No  such  tenant,  nor  any  one  claiming  under 
him,  contest  the  rights  of  the  appellant.  If 
Morey  was  in  possession  at  the  time  of  the 
assignment  to  the  appellant,  it  was  as  tenant 
to  Wattles,  either  at  will,  or  from  year  to  year; 
and  not  as  pretending  to  claim  any  right  of 
property  in  the  premises.  Whatever  his  rights 
were,  they  all  accrued  subsequent  to  the  as- 
signment. But  Morey  was  not,  at  that  time, 
in  possession.  I  shall  have  occasion  hereafter 
to  show  that  he  did  not  go  into  possession 
until  December,  1818,  at  the  shortest,  and 
probably  not  until  still  later.  Johnson,  then, 
the  mortgagor,  was  still  in  possession .  Does  he, 
or  any  one  claiming  under  him,  attempt  to 
impeach  the  equity  of  the  appellant  ? 

I  have  already  said  that  the  possession  of 
Wattles,  after  the  assignment,  was  consistent 
with  it ;  and  if  he  pretended  to  be  the  absolute 
owner  of  the  property,  the  law  will  not  charge 
the  appellant  with  knowledge  of  such  claim  ; 
nor  can  be  held  responsible  for  the  conse- 
quences which  may  result  from  it,  however 
fraudulent  they  may  be,  unless  he  is  made  a 
party  to  the  fraud,  by  proof  that  he  knew  that 
Wattles  claimed  to  have  the  absolute  estate, 
and  after  such  knowledge,  still  left  him  in 
possession.  Whether  knowledge  of  such  claim 
would  make  him  a  party  to  the  fraud,  it  is  not 
necessary  to  inquire  ;  for  there  is  not  the 
3OO*]  *least  evidence  in  the  case  to  affect  him 
with  such  knowledge. 

I  am,  therefore,  clearly  of  opinion  that  the 
appellant  has  not  forfeited,  by  any  act,  either 
of  omission  or  commission,  any  right  acquired 
by  him  under  the  assignment  of  Nov.  9,  1818. 

It  remains,  then,  to  inquire  into  the  natnre 
and  extent  of  the  interest  which  passed  by 
that  assignment.  Wattles,  at  the  time  of  the 
assignment,  had  the  legal  estate  as  mortgagee 
in  the  whole  of  the  mortgaged  premises'  and 
the  equitable  interest  of  the  mortgagor  in 
about  two  thirds,  under  the  purchase  made  by 
him  at  the  sheriff's  sale,  on  the  20th  of  Apr., 
1818,  the  equity  of  redemption  in  the  remain- 
ing third  being  in  William  H.  Sabin. 

It  is  contended  on  the  part  of  the  respondent, 
that  by  the  union  of  the  legal  and  equitable 
estates  in  Wattles,  the  mortgage  became 
extinguished,  at  least  to  the  extent  in  which 
that  union  had  taken  place  ;  that  if  the  mort- 
gage subsisted  for  any  purpose  after  that 
union,  it  was  only  as  an  incumbrance  upon 
that  portion  in  which  Sabin  had  the  equity  of 
redemption.  The  assignment  to  the  appellant, 
therefore,  it  is  contended,  passed  no  interest 
in  the  residue. 

A  merger,  at  law,  is  denned  to  be  "where 
a  greater  estate  and  a  less,  coincide  and  meet 
in  one  and  the  same  person,  in  one  and  the 
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same  right,  without  any  intermediate  estate." 
The  less  estate  is  immediately  annihilated,  or, 
in  the  law  phrase,  is  said  to  be  merged,  that  is, 
sunk  or  drowned  in  the  greater.  Thus,  if 
there  be  tenant  for  years,  and  the  reversion  in 
fee  simple  descends  to,  or  is  purchased  by  him, 
the  term  of  years  is  merged  in  the  inheritance, 
and  shall  never  exist  any  more."  (2  Bl.  Com., 
177.) 

The  rule  in  equity  is  the  same  as  at  law, 
with  this  modification,  that  at  law  it  is  invaria- 
ble and  inflexible.  In  equity  it  is  controlled 
by  the  expressed  or  implied  intention  of  the 
party  in  whom  the  interest  or  estates  unite. 
(Comptonv.  Oxenden,  4  Bro.  Ch.,  403,  2  Ves., 
Jr.,  264;  Forbes  v.  Moffat,  18  Ves.,  384  ;  Wade 
v.  Paget,  1  Bro.  Ch.,  368  ;  Gardner  v.  Astoi-, 
3  Johns.  Ch.,  53.) 

*It  was  argued  for  the  appellant  that  [*3O1 
the  doctrine  of  merger  is  not  applicable  to  this 
case,  because  the  whole  legal  and  equitable 
estates,  in  the  whole  subject  matter  of  the 
mortgage,  were  never  united  in  the  same  per- 
son. It  is  obvious  that  there  was  no  merger 
as  to  that  portion  of  the  mortgaged  premises, 
in  which  Sabin  acquired  an  equitable  interest, 
because  he  had  no  legal  estate  into  which  his 
equitable  interest  could  sink.  But  I  have  been 
unable  to  realize  the  weight  of  the  considera- 
tions which  were  drawn  from  this  circumstance 
against  a  merger  as  to  the  residue. 

The  whole  legal  and  equitable  estates  must 
unite  or  there  can  be  no  merger.  Blackstone 
says  (2  Com.,  103)  "  an  estate  in  lands,  tene- 
ments and  hereditaments,  signifies  such  inter- 
est as  the  tenant  hath  therein."  The  estate  of 
Wattles,  in  the  mortgaged  premises,  was  his 
legal  interest  in  each  and  every  portion  of 
them.  The  estate  of  Johnson  "in  the  same 
premises  was  his  equitable  interest  in  each  and 
every  portion  of  them.  When  Wattles,  there- 
fore, became  the  purchaser  of  Johnson's  equi- 
table interest  in  two  thirds  of  the  premises,  the 
whole  legal  and  equitable  estates  in  those  two 
thirds  were  united  in  him ;  and  I  can  perceive 
no  reason  why  that  might  not  have  been  a 
merger  pro  tanto. 

Wiscot's  case,  2  Co.,  61,  is  a  direct  authority 
for  the  doctrine  that  a  portion  of  a  particular 
estate  may  be  merged  without  the  residue.  It 
is  there  said,  "  if  the  reversion  be  granted  to 
tenant  for  life,  and  another  in  fee,  the  estate 
for  life  is  extinct  for  a  moiety  ;  for  tenant  for 
life  cannot  purchase  or  get  the  reversion  or 
remainder  of  the  same  land,  but  the  estate  for 
life  will  be  merged,  having  regard  to  the  estate 
which  he  hath  gotten  in  the  reversion."  That 
is,  there  shall  be  a  merger  so  far  as  the  partic- 
ular and  residuary  estates  unite.  The  tenant 
in  that  case  having  the  whole  of  the  estate  for 
life,  and  a  moiety  of  the  reversion,  only  a 
moiety  of  the  estate  for  life  merged  ;  leaving 
him  with  an  absolute  estate  in  one,  an  estate 
for  life  in  the  residue,  reversion  in  fee  in  the 
stranger.  This  is  a  case  precisely  analagous  in 
principle  to  one  before  the  court. 

To  say  that  after  a  merger  has  taken  place 
there  can  be  no  foreclosure  of  the  mortgage, 
nor  any  action  upon  the  bond,  and  that, 
•therefore,  there  can  be  no  merger  of  [*3OiJ 
a  part  of  the  mortgaged  premises,  is  begging 
the  question.  There  can,  strictly  speaking, 
perhaps,  be  no  foreclosure  as  to  that  portion  in 
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relation  to  which  a  merger  has  taken  place, 
because  the  fact  of  merger  presupposes  the 
annihilation  of  the  equity  of  redemption, 
which  is  the  only  object  and  effect  of  a  strict 
foreclosure.  But  what  is  to  prevent  a  fore- 
closure as  to  the  residue  ?  It  cannot  be  ques- 
tioned that  there  may  be  a  foreclosure  as  to 
one  portion  of  mortgaged  premises  and  not  as 
to  the  residue.  It  is  the  uniform  practice  of  a 
Court  of  Chancery  to  prevent  a  sale  of  the 
whole  mortgaged  property,  where  it  is  made 
to  appear  that  a  portion  of  it  will  [produce  a 
fund  sufficient  to  pay  the  mortgage  debt ;  and 
where  it  is  obvious  that  it  would  be  either  use- 
less or  inequitable  for  the  foreclosure  to  em- 
brace the  whole  mortgaged  premises,  there 
can  be  no  doubt  of  the  authority  or  the  dis- 
position of  a  court  of  equity  to  restrict  it  to  a 
particular  portion. 

The  only  difficulty,  which  it  appears  to  me 
can  possibly  arise,  is  as  to  the  apportionment 
of  the  debt ;  and  under  the  ample  discretion 
which  courts  of  equity  exercise  in  relation  to 
mortgage  securities,  lam  persuaded  that  the  dif- 
ficulty from  this  source  would  not  be  found  for- 
midable. All  the  parties  in  interest  are  neces- 
sarily brought  before  the  court.  The  rights 
of  all  are  disclosed,  and  the  decree  is  molded 
according  to  the  exigencies  of  the  various  and 
complicated  equities  of  the  case.  This  plastic 
power  of  a  .court  of  equity  has  never  been 
exercised  with  more  vigor  or  benignity,  than 
in  the  chancery  of  this  State.  The  case  of 
Tice  v.  Annin,  2  Johns.  Ch.,  125,  is  but  one  of 
many  illustrations  which  might  be  produced 
of  the  truth  of  this  remark. 

The  same  observations  are  applicable  to  the 
difficulty  which,  it  is  alleged,  would  be  found 
in  fixing  the  measure  of  recovery,  in  any  suit 
which  might  be  instituted  upon  the  bond  for 
the  balance  remaining  due  after  the  merger. 

I  am,  therefore,  of  opinion  that  a  merger  in 
relation  to  that  portion  of  the  mortgaged  prem- 
ises, the  legal  and  equitable  titles  in  which 
were  united  in  Wattles,  would  not  be  prevented 
by  the  fact  that  no  such  union  had  taken  place 
as  to  the  residue. 

3O3*]  *It  remains,  then,  to  inquire  whether 
there  was  a  merger  of  any  portion  of  the  prem- 
ises ;  and  this  will  depend  entirely  upon  the 
intention  of  Wattles,  either  expressed  or  im- 
plied, that  there  should  or  should  not  be  a 
merger. 

The  rule  upon  this  subject  is  perspicuously 
stated  by  the  Master  of  the  Rolls,  Sir  William 
Grant,  in  Forbes  v.  Moffat,  18  Ves.,  389.  He 
says  "it is  very  clear,  that  a  person  becoming 
entitled  to  an  estate,  subject  to  a  charge  for  his 
own  benefit,  may,  if  he  choose,  at  once  take 
the  estate  and  keep  up  the  charge  Upon  this 
subject  a  court  of  equity  is  not  guided  by  the 
rules  of  law.  It  will  sometimes  hold  a  charge 
extinguished  where  it  would  subsist  at  law, 
and  sometimes  preserve  it  where,  at  law,  it 
would  be  merged.  The  question  is  upon  the 
intention,  actual  or  presumed,  of  the  person 
in  whom  the  interests  are  united^  In  most 
instances,  it  is  with  reference  to  the  party  him- 
self, of  no  sort  of  use  to  have  a  charge  on  his 
own  estate ;  and  where  that  is  the  case,  it  will 
be  held  to  sink,  unless  something  shall  have 
been  done  by  him  to  keep  it  on  foot."  The 
same  general  doctrine  is  laid  down  and  ac- 
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knowledged  in  all  the  cases.  (Lord  Campion 
v.  Oxenden,  2  Ves.,  Jr.,  263  ;  4  Bro.  Ch.,  398, 
S.  C.;  Thomas  v.  Kemish,  2  Vern.,  348  ;  Gard- 
ner v.  Astor,  3  Johns.  Ch. ,  53  ;  Mills  v .  Com- 
otock,  5  Id.,  214  ;  Starr  v.  Ellis,  6  Id.,  393  ;  2 
Fonbl.,  162,  ch.  6,  sec.  8.) 

One  consideration,  therefore,  is,  whether 
Wattles  has  done  anything  to  determine  that 
election  which  he  undoubtedly  had.  If  not, 
the  question  will  be  upon  the  presumption  of 
law  under  the  circumstances  of  the  case. 

The  first  point  to  be  settled  under  this  head 
of  inquiry  is,  within  what  period  was  Wattles, 
bound  to  make  his  election  whether  the  equi- 
table and  legal  estates  should  remain  distinct 
or  become  united  in  his  hands  ;  for,  until  this 
is  determined,  we  know  not  what  acts  or  dec- 
larations of  his  are  to  be  taken  into  considera- 
tion. If  he  was  bound  to  make  his  election 
within  a  given  time,  six  months  for  instance, 
then  we  have  only  to  examine  whether,  with- 
in that  period,  he  did  anything  that  deter- 
mined the  election.  If  not,  then  we  resort  to 
the  presumption  of  law  which  arises  upon  the 
case;  *and  that  presumption  must  con-  [*3O4 
trol,  although  it  be  repelled  and  contradicted 
by  the  clearest  and  most  unequivocal  manifes- 
tation of  his  intention,  subsequent  to  the  lapse 
of  the  given  time. 

Most  of  the  English  cases  have  been  decided 
upon  the  presumed  intention  of  the  party, 
there  being  no  evidence  of  his  actual  intention. 
Thus,  the  case  of  Ld.  Compton  v.  Oxenden,  4 
Bro.  Ch.,  398,  was  one  of  a  lunatic,  who  was 
incapable  of  expressing  any  intention.  So, 
also,  of  Ex  parte  Grimstone,  Ambl.,  706,  and 
Powell  v.  Morgan,  2  Vern.,  90  ;  Thomas  v.  Ke- 
mish, Id. ,  348,  and  Lawrence  v.  Blatchford,  Id. , 
457,  were  cases  of  infancy.  An  intention  in 
the  first  two  cases  (Powell  v.  Morgan  and 
Thomas  v.  Kemish)  had  been  expressed,  it  is 
true,  by  the  making  of  wills ;  but  the  Lord 
Chancellor,  in  Lord  Compton  v.  Oxenden,  says 
"the  cases  of  infants  turn  upon  a  supposed  in- 
tent. The  court  saw,  in  Thomas  v.  Kemish, 
that  it  was  much  more  beneficial  for  the  infant 
that  the  interest  should  continue  personal." 

But  in  Forbes  v  Moffat,  18  Ves.,  Jr.,  389,  the 
acts  of  the  party  were  considered  and  exam- 
ined for  a  series  of  years,  and  up  to  the  time 
of  his  death,  for  some  evidence  of  his  inten- 
tion as  to  the  continuance  or  merger  of  the 
charge  ;  and  no  act  of  his  having  been  found, 
which  was  decisive  upon  the  point,  the  case 
turned  upon  the  legal  presumption  of  his  in- 
tention, that  the  charge  should  not  merge,  be- 
cause it  was  for  his  interest  that  it  should  not. 
No  resort  was  had  to  legal  presumption  of  his 
intent,  until  the  whole  period  between  the 
time  when  the  estates  united  and  the  death  of 
the  party  (which  was  ten  years)  had  been 
searched  in  vain  for  some  conclusive  evidence 
of  his  actual  intention. 

In  Gardner  v.  Astor,  3  Johns.  Ch.,  53,  more 
than  three  years  had  elapsed  after  the  union 
of  the  legal  and  equitable  estates  before  the 
mortgage  was  assigned.  It  was  heard  upon 
bill  and  answer  ;  of  course  there  was  no  proof 
i  n  the  case,  and  no  act  appeared  to  have  been 
done  by  Winter,  between  the  time  when 
the  two  estates  came  into  his  hands,  and  the 
time  when  he  assigned  the  mortgage  to  Gard- 
ner. But  the  Chancellor  appears  to  have 
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3O*>*]  put  his  decree  upon  *the  ground  that 
the  assignment  was  in  fact  made  subse- 
quent to  the  conveyance  to  the  defendant  As- 
tor  ;  it  not  having  been  acknowledged  until 
after  that  period,  Astor  swearing  that  he  be- 
lieved it  was  not  made  until  after  the  convey- 
ance to  him,  and  there  being  no  proof  to  show, 
as  the  Chancellor  remarks,  when  it  was  actu- 
ally made. 

In  the  case  of  Mills  v.  Comstock,  5  Johns. 
Ch.,  214,  was  decided  upon  its  own  peculiar 
circumstances,  and  the  question  of  election 
did  not  there  arise.  The  Chancellor  put  his 
decree  upon  the  ground  that  the  assignment  of 
the  mortgage  to  Comstock  was  a  deed  or  con- 
veyance within  the  meaning  of  the  Registering 
Act  of  Jan.  8,  1794,  and  not  having  been  reg- 
istered, was  fraudulent  and  void  as  against 
Mills,  who  was  a  subsequent  purchaser  for 
valuable  consideration.  The  assignment  be- 
ing void,  the  mortgage  was  to  be  considered 
still  in  the  hands  of  Herrick,  and  the  deed 
from  him  to  Mills,  being  the  first  act  of  his 
which  legally  affected  the  transaction,  must 
necessarily  be  considered  as  conclusive  evi- 
dence of  an  election  on  his  part,  that  the  two 
estates  should  unite ;  because  the  deed  pur- 
ported to  convey  an  estate  which  it  could  not 
convey  unless  a  merger  had  taken  place.  But, 
as  I  have  already  remarked,  the  Chancellor  put 
it  upon  the  ground  of  fraud. 

In  Starr  v.  Ellis,  6  Johns.  Ch.,  393,  the 
Chancellor  does  say,  "that  unless  some  benefi- 
cial interest  be  shown  to  require  the  charge  to 
be  kept  up,  or  the  intention  to  keep  up  the 
charge  be  immediately  and  duly  declared,  it 
shall  merge."  Upon  an  examination  of  that 
case,  it  will  be  found  that  that  the  assignment 
of  the  mortgage  was  from  a  father  to  his  son. 
The  bill  alleges  the  assignment  to  have  been 
fraudulent.  The  son  appears  not  to  have  an- 
swered. The  father,  it  is  true,  denies  the 
fraud,  and  says  the  assignment  was  made  in 
satisfaction  of  a  debt  due  from  him  to  his  son. 
The  proofs  taken  in  the  cause  are  not  stated. 
What  they  must  have  been  may  be  inferred 
from  the  language  of  the  Chancellor.  He 
says  "the  facts  warrant  the  charge  of  a  fraud- 
ulent combination  between  the  two  defendants 
to  set  up  the  mortgage  to  the  prejudice  of  the 
plaintiff's  title,  which  he  purchased  of  the  de- 
3O6*]  fendant,  Samuel  Ellis.  The  credit  *of 
the  answer  of  Samuel  Ellis  is  very  much  shak- 
en by  the  proofs  against  the  truth  of  some  of 
its  averments,  and  I  am  entirely  satisfied  that 
the  mortgage  has  been  fraudulently  assigned, 
and  set  on  foot  to  injure  the  plaintiff's  title. 
The  assignment  to  the  son,  if  even  before  the 
plaintiff's  purchase,  was  colorable  only.  The 
marks  of  fraud  are  upon  every  part  of  this 
transaction." 

It  will  be  perceived,  then,  that  in  the  opin- 
ion of  the  C/utncellor,  this  was  a  case  of  actual 
gross  and  glaring  fraud  ;  that  the  assignment 
was  colorable  only  ;  and  (admitting  the  mort- 
gage to  have  been  a  subsisting  security)  would 
have  been  void,  not  only  against  a  bona  fide 
purchaser,  but  even  against  the  creditors  of 
the  father.  The  question  of  merger  did  not, 
therefore,  necessarily  arise  in  the  cause  ;  for 
whatever  might  have  been  the  opinion  of  the 
Chancellor  upon  that  point,  the  assignment 
must  have  been  declared  void  on  the  ground 
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of  fraud.  The  observation  of  the  Chancellor, 
therefore,  "that  the  intention  to  keep  up  the 
charge  must  be  immediately  declared,  comes 
to  us  with  a  diminished  weight  of  authority. 
He  must  have  perceived  that  the  question  of 
fraud  controlled  the  case,  and  perceiving  that, 
it  was  not  disrespectful  to  him  to  suppose  that 
he  gave  to  the  other  features  of  the  case  a 
consideration  less  laborious  and  profound  than 
he  would  otherwise  have  done.  In  question- 
ing the  correctness  of  that  position,  therefore, 
I  consider  myself  as  combating  the  impres- 
sions merely,  and  not  the  authority  of  the 
Chancellor.  But  there  was,  in  truth,  in  that 
case,  a  lapse  of  14  months  between  the  pur- 
chase of  the  mortgage  by  Samuel  Ellis  and  the 
assignment  to  his  son.  And  if  the  case  had 
turned  upon  the  question  of  merger,  all  that 
would  have  been  decided  by  it  is,  that  if  the 
party  in  whom  the  legal  ana  equitable  estates 
unite,  does  not,  within  14  months,  declare  his 
intention  that  they  shall  or  shall  not  remain 
distinct,  the  law  will  presume  his  intention 
from  the  circumstances  of  the  case.  To 
establish  the  rule  that  the  intention  of  the 
party  shall  be  immediately  declared,  or  the 
law  shall  declare  it  for  him,  would  be  virt- 
ually to  take  from  him  the  privilege  of  elec- 
tion. How  is  he  to  make  his  intention  known, 
except  by  his  acts  in  relation  to  the  prop- 
erty which  is  the  subject  *of  the  [*3O7 
charge?  Is  not  a  reasonable  time,  then,  to  be 
allowed  him?  Is  he  to  be  compelled  immedi- 
ately to  assign  the  charge,  if  he  intends  to 
keep  it  distinct  ;  or  to  sell  the  fee,  if  he  intends 
the  charge  shall  merge? 

If  the  law  gives  -him  the  privilege  of  elec- 
tion, it  will  give  him  a  reasonable  time  within 
which  to  make  it.  This  appears  to  me  to  be 
the  good  sense  of  the  rule  ;  and  it  is  clearly 
sanctioned  by  the  authorities  to  which  I  have 
adverted— particularly  by  the  case  of  Forbes  v. 
Moffalt. 

What  is  to  be  considered  a  reasonable  time, 
must  depend,  in  some  degree,  upon  the  cir- 
cumstances of  each  case,  upon  the  nature  of 
the  charge,  the  situation  of  the  property,  and 
the  circumstances  of  the  individual. 

Let  us,  then,  inquire  whether  Wattles,  with- 
in a  reasonable  time  after  he  became  the  pur- 
chaser of  the  equity  of  redemption,  did  any- 
thing which  clearly  manifested  his  intention 
that  it  should  or  should  not  merge  in  the  legal 
estate.  The  circumstances  relied  upon  to 
show  that  Wattles  considered  the  mortgage  as 
merged,  and  so  intended,  are,  that  after  the 
sheriff's  sale,  he  entered  into  possession  of  the 
premises ;  that  he  repeatedly  declared  the 
whole  title  to  the  Johnson  property  (except 
the  interest  acquired  by  Sabin  at  the  sheriff's 
sale)  was  in  him  ;  that  he  offered  to  sell  it,  and 
said  he  would  give  a  clear  title. 

It  does  not  appear  that  Wattles,  himself, 
even  entered  into  the  actual  possession  of  the 
property.  Johnson,  the  mortgagor,  continued 
in  the  house  until  the  spring  of  1819 — that  is, 
for  a  year  after  the  sale ;  and  Morey,  the  re- 
spondent, took  possession  of  the  residue,  un- 
der some  agreement  with  Wattles,  either  in 
the  fall  of  1818  or  the  succeeding  winter. 
Reuben  West  says  he  entered  in  Dec.,  1818. 
Thaddeus  M.  Wood  says  the  latter  part  of  the 
year  1818.  Wm.  Clark  says  in  Nov.  or  Dec. 
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1818.  Azariah  Smith  says  in  the  winter  of 
1818  and  1819.  The  witnesses  all  speak  of  the 
whole  mortgaged  premises  ;  for  the  15th  inter- 
rogatory, to  which  these  answers  are  respon- 
sive, asks  when  D.  Morey  went  into  possession 
of  the  premises  contained  in  the  deed  marked 
B.  Now,  the  deed  marked  B  is  the  deed  of 
the  14th  June,  1819,  from  Wattles  to  D.  Mor- 
3O8*]  ey,  for  the  *whole  of  the  mortgaged 
premises.  The  entry,  therefore,  of  Morey,  as 
the  agent  or  tenant  of  Wattles,  extended  not 
only  to  that  portion,  the  equity  of  redemption 
in  which  had  been  purchased  by  Wattles,  but 
also  to  that,  the  equity  of  redemption  in  which 
had  been  purchased  by  Sabin.  The  entry  and 
possession  were  precisely  the  same  in  relation 
to  both  portions. 

The  question  then  is,  in  what  character  did 
he  enter — as  mortgagee  or  absolute  owner  ?  I 
answer,  as  to  Sabin's  portion,  he  must  have 
entered  as  mortgagee,  because  he  had  no  right 
to  enter  in  any  other  character.  The  infer- 
«uce.  then,  is  irresistible,  that  he  entered  into 
the  whole  as  mortgagee  and  mortgagee  only. 
As  far,  therefore,  as  the  taking  possession  of 
the  mortgaged  premises  affords  any  evidence 
of  Wattles'  intention,  it  is  that  he  meant  to 
keep  the  legal  and  equitable  estates  distinct. 

Sylvanus  Tousley,  Thomas  I.  Gilbert  and 
Hezekiah  L.  Granger,  all  swear  that  in  the 
summer  of  1818  Wattles  claimed  to  have  a 
complete  and  perfect  title  to  the  Johnson 
property,  and  a  right  to  sell  and  dispose  of  it 
{except  Sabin's  portion) ;  and  so  he  most 
unquestionably  had.  He  had  the  legal  estate 
by  his  mortgage,  and  the  equitable  by  pur- 
chase ;  and  he  had  the  power  of  uniting  them 
whenever  he  pleased.  But  does  the  assertion 
of  that  fact  afford  any  evidence  of  a  present 
subsisting  intention  to  unite  them  ?  Clearly 
not  It  is  well  remarked  by  the  Master  of  the 
Rolls,  in  Forbes  v.  Moffat,  "  that  the  owner  of 
a  charge  is  not,  as  a  condition  of  keeping  it 
up,  called  upon  to  repudiate  the  estate.  The 
election  he  has  to  make,  is  not  whether  he  will 
take  the  estate  or  the  charge,  but  whether, 
taking  the  estate,  he  means  the  charge  to  sink 
into  it,  or  to  continue  distinct  from  it."  I  lay 
out  of  the  case  all  the  declarations  which 
Wattles  is  said  to  have  made,  that  he  had  a 
deed  for  the  property  from  Johnson.  They 
are  clearly  incompetent  evidence,  as  against 
the  appellant,  of  the  existence  of  the  deed. 
Nor  do  they,  in  my  judgment,  afford  the 
slightest  evidence  upon  the  point  now  under 
discussion. 

The  assignment  of  the  mortgage  from  Wat- 
tles to  James,  is  the  next  event  in  the  order  of 
3O9*]  time  ;  and  indeed,  it  was  anterior  *to 
the  possession  of  the  mortgaged  premises  taken 
l>y  Morey.  The  balance  of  evidence  is,  that 
Morey  did  not  enter  until  Dec.,  1818.  The 
assignment  was  on  the  9th  of  Nov.,  preceding. 
It  was  entitled,  therefore,  to  be  first  consid- 
ered in  determining  the  intent  of  Wattles. 

I  apprehend  there  can  be  no  difference  of 
•opinion,  as  to  the  decisive  evidence  which  this 
.assignment  affords  of  Wattles'  intention  to 
keep  the  charge  distinct  from  the  legal  estate. 
It  contained  a  solemn  covenant,  that  the  bond 
and  mortgage  were  a  subsisting  security,  and 
that  the  sum  of  $12,000  was  then  due  upon  it. 
It  was  the  first  act,  on  the  part  of  Wattles, 
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after  the  union  of  the  two  estates  in  his 
hands,  which  affords  any  evidence  of  his 
intention  whether  they  should  be  kept  distinct 
or  not.  It  was  within  six  months  and  a  half 
after  he  acquired  the  charge,  which  I  cannot 
consider  an  unreasonable  time  to  allow  him 
for  making  his  election.  It  affords,  then,  in 
my  judgment,  competent  and  conclusive  evi- 
dence of  the  actual  intention  of  Wattles  that 
there  should  be  no  merger,  and  precludes  all 
inquiry  into  the  presumption  of  intent  which 
the  law,  in  the  absence  of  suchevidence.might 
have  inferred  from  the  facts  in  the  case. 

When  the  assignment  was  made  there  were 
no  claims  or  rights  in  conflict  with  it.  Noth- 
ing had  been  done  by  Wattles  to  render  it 
unjust  or  inequitable  to  keep  the  estates 
distinct,  in  conformity  with  his  declared 
wish  and  intention.  No  man  had  dealt  with 
him  upon  the  legal  presumption  of  merger, 
and  no  one  had  a  right  to  question  or  impeach 
the  transaction  between  him  and  the  appellant. 
That  the  demand  of  the  appellant,  for  which 
he  took  the  assignment  of  the  mortgage  as 
security,  was  just  and  equitable,  as  against 
Wattles,  has  not  been,  and  cannot  be  denied. 
He  received  for  it  a  full  and  fair  consideration, 
and  unless  he  has  forfeited  the  rights  thus 
acquired,  by  his  subsequent  acts,  he  is  entitled 
to  a  full  and  unconditional  enjoyment  of 
them. 

I  have  endeavored  to  show  that  the  appel- 
lant has  done  everything  which  he  was  bound 
by  law  to  do.  Let  us  inquire.for  one  moment, 
whether  the  respondent,  in  dealing  with  Wat- 
tles, exercised  the  caution  which,  as  a  prudent 
man,  he  ought  to  have  done.  It  was  a  matter 
of  public  notoriety,  *that  Wattles  had  [*31O 
a  mortgage  upon  the  Johnson  property.  It 
was  also  a  matter  of  record,  for  the  mortgage 
was  registered.  The  respondent  had  legal, 
and  undoubtedly  actual  knowledge  of  the 
fact.  When  he  took  his  conveyance,  there- 
fore, on  the  14th  of  June,  1819,  he  knew  that 
Wattles'  title  to  the  property  conveyed  origi- 
nated in  a  mortgage.  He  knew,  then,  that 
the  mortgage  was  one  of  the  title-deeds  to  the 
estate.  If  he  knew  of  the  purchase  of  the 
equity  of  redemption  by  Wattles,  he  also 
knew,  in  judgment  of  law,  that  it  was  in  the 
power  of  Wattles  still  to  keep  the  equitable 
and  legal  estates  distinct.  He  knew  that  an 
assignment  of  the  mortgage  by  Wattles,  im- 
mediately, or  within  a  reasonable  time  after 
the  purchase  of  the  equity  of  redemption, 
would  determine  his  election,  and  pass  the 
legal  estate  to  his  assignee.  He  knew  that  the 
possession  of  the  title-deeds,  if  not  indispensa- 
ble, is  a  measure  of  prudent  precaution  on  the 
part  of  the  purchaser  ;  for  he  took  from  Wat- 
tles the  deed  from  the  sheriff  and  Sabin  to  him. 
Did  he  then  act  with  the  proper  caution,  not 
only  in  omitting  to  demand  the  mortgage,  as 
one"  of  the  title-deeds,  but  in  omitting  to  make 
any  inquiry  concerning  it.  If  he  had  asked 
for  the  mortgage,  and  its  delivery  had  been 
evaded  or  refused,  it  would  have  excited  sus- 
picion and  inquiry,  which  would  have  led  to  a 
discovery  of  the  assignment.  To  whom, then, 
is  negligence  imputable,  and  who  has  trusted 
most  ? 

The  Chancellor  says  :  "  The  assignee  has  no 
right  to  complain.  He  dealt  with  a  suspicious 
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instrument,  that  ought  to  have  put  him  upon 
inquiry.  He  knew,  or  was  bound  to  know, 
for  it  was  a  matter  of  record,  that  Wattles  had 
purchased  in  the  equity,  to  at  least  three 
fourths  of  the  premises.  Why  did  he  not 
record  the  assignment,  and  why  did  he  not 
take  a  new  mortgage  ?  The  answer  to  most  of 
these  inquiries  is  to  be  found  in  the  consider- 
ations which  I  have  already  submitted.  James 
had  no  actual  knowledge  of  the  purchase  by 
Wattles.  The  recording  of  the  sheriff's  deed 
was  not  notice  to  him,  in  judgment  of  law  ; 
for  by  law,  it  was  not  necessary  to  record  it. 
He  did  not  record  his  assignment  for  the  same 
reason.  He  may  not  have  taken  a  new  mort- 
311*]  gage,  *because  he  did  not  know  that 
Wattles  had  it  in  his  power  to  give  one  ;  or,  if 
he  did  know  it,  he  understood  that  a  new 
mortgage  could  cover  but  three  fourths  of  the 
premises  ;  and  he  may  have  taken  the  assign- 
ment, because  he  preferred  security  upon  the 
whole  to  security  upon  a  portion  of  the  prem- 
ises. The  instrument  with  which  he  dealt 
may  have  been  a  suspicious  one,  though,  I 
must  confess,  I  have  been  unable  to  discover 
what  rendered  it  so. 

But  concede  the  fact  that  here  was  sufficient 
to  put  James  upon  inquiry,  and  that  he  did 
inquire — what  discovery  could  the  most  dili- 
gent investigation  have  made,  which  would 
have  warned  him  against  taking  the  assign- 
ment ?  He  would  have  learned  that  the  legal 
and  equitable  estates  were  both  in  Wattles — 
that  he  had  done  no  act  which  evinced  an 
intention,  on  his  part,  that  the  former  should 
merge  in  the  latter  ;  that  he  had  neither 
parted  with,  nor  incumbered  either  ;  and  that 
there  was  no  living  being  whose  rights  or 
interests  would  be,  in  the  remotest  degree, 
affected  by  his  determination  to  unite  or  to 
preserve  the  two  estates  distinct.  If  he  had 
a°,ked  the  respondent  whether  he  had  any 
interest  in  the  question,  he  would  have 
learned  that  he  had  not.  The  most  diligent 
inquiry  would,  therefore,  have  resulted  in  a 
conviction  on  the  part  of  the  appellant,  that 
there  was  no  legal  or  equitable  objection  to 
his  taking  the  assignment.  His  right,  there- 
fore, is  not  only  first  in  point  of  time,  but  it  is 
supported  by  the  better  equity.  lam,  accord- 
ingly, of  opinion  that  the  decree  of  His  Honor, 
the  'Chancellor,  should  be  reversed. 

It  will  be  perceived  that  the  view  which  I 
have  taken  of  the  case,  has  rendered  it  un- 
necessary for  me  to  consider  whether  the 
appellant's  judgment  was  valid,  as  against  the 
respondent's  mortgage,  or  not ;  though  I 
should  be  inclined  to  the  opinion  that  it  was 
not,  upon  the  authority  of  Lawless  v.  Hackeit. 
16  Johns. ,  149,  and  Brinkerhoff  v.  Marvin.  5 
Johns.  Ch.,  320,  without  having  given  to  the 
subject  much  consideration.  An  examination 
of  the  accounts  between  Wattles  and  Morey  is 
also  unnecessary ;  for,  having  come  to  the 
conclusion  that  the  appellant's  mortgage  is 
312*]  first  *to  be  satisfied,  the  amount  for 
which  the  respondent's  is  to  stand  must  be 
perfectly  immaterial  to  the  appellant.  If 
there  should  be  any  surplus,  it  may  be  matter 
of  discussion  between  Wattles  and  Morey. 

I  have  also  omitted  to  consider  what  inter- 
est Sabin  acquired  in  the  mortgaged  premises, 
by  his  purchase  at  the  sheriff's  sale.  Whether 
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the  equity  of  redemption  merely,  or  the  whole 
estate,  in  consequence  of  Wattle's  silence  as 
to  his  incumbrances  ;  because,  whatever  he 
acquired  passed  to  Wattles,  by  his  subsequent 
release,  and  neither  he  nor  his  grantee  can  set 
up  the  fraud  to  bar  the  incumbrance  of  the 
appellant.  If  he  acquired  from  Sabin  any- 
thing beyond  the  equity  of  redemption,  it 
inured  to  the  benefit  and  confirmation  of  his 
deed  of  assignment  to  the  appellant,  and  did 
not  pass  by  his  deed  to  the  respondent. 
(Trevivan  v.  Lawrance,  1  Salk.,  276,  2d  res.; 
Palmer  v.  Ekins,  2d  Ld.  Raym.,  1550  ;  Jack- 
son v.  Bull,  1  Johns.,  Gas.,  90,  per  Kent,  J.) 

SAVAGE,  C  h.  J.  (after  statingj  the  facts, 
substantially  as  detailed  by  Woodworth  and 
Sutherland,  JJ.\. 

The  appellant  seeks  to  foreclose  the  mort- 
gage assigned  to  him,  or  to  recover  the  money 
on  his  judgment  against  Wattles. 

The  respondent  claims  to  hold  the  premises 
in  pledge  for  the  objects  for  which  they  were 
mortgaged,  and  also  for  a  general  balance  due 
to  him  from  Wattles. 

To  determine  correctly  the  rights  of  the 
parties,  it  becomes  important  to  ascertain  those 
of  Wattles  on  the  9th  of  Nov.,  1818. 

The  mortgage  was  given  upon  sufficient 
consideration,  and  there  can  be  no  doubt  that 
the  whole  $12, 000,  and  more,  were  advanced  by 
Wattles.  It  must  then  be  still  a  subsisting  in- 
cumbrance, unless  it  has  become  inoperative 
in  consequence  of  the  sheriff's  sale  on  the  20th 
Apr.,  1818.  The  sheriff  sold  the  equity  of 
redemption  only.  (Jackson  v.  Hull,  10  Johns., 
481.)  There  is  no  pretense  for  alleging  that  the 
mortgagee,  by  his  silence  at  the  sale,  forfeited 
his  rights.  "His  mortgage  was  registered, 
which  was  notice  to  all  the  world  ;  and  the 
judgments  upon  which  the  executions  issued 
were  *younger  than  the  mortgage.  [*313 
Two  witnesses  heard  Wattles  give  notice  of 
his  claim  ;  others,  though  present  at  the  sale, 
did  not  hear  this  notice  ;  but  it  is  clear  that 
the  bidders  knew  of  the  mortgage,  or  they 
would  not  have  suffered  property  worth  $8,000 
or  $10,000  to  be  sold  for  $645.  That  Sabin 
knew  of  the  mortgage,  is  proved  by  his  sub- 
sequently conveying  to  Wattles  for  a  nominal 
consideration.  Whether  Wattles  had  a  deed 
from  Johnson  previous  to  the  sale,  I  think 
very  immaterial,  as  it  must  have  been  of  later 
date  than  the  judgments  on  which  the  sale  was 
made.  When,  therefore,  Sabin  purchased  one 
fourth  of  the  mortgaged  premises,  there  can 
be  no  doubt  that  he  had  a  good  title  to  the 
equity  of  redemption  for  so  much,  whether 
Watties  had  a  previous  deed  or  not.  Sabin 
was  the  owner  of  this  equity  of  redemption  on 
the  9th  Nov.,  1818  ;  and  as  to  that  part  of  the 
mortgaged  premises  there  could  be  no  merger. 
The  mortgage  was  certainly  valid  pro  tanto; 
and  the  appellant's  right  was  complete  before 
Sabin  conveyed  to  Wattles,  which  was  not  till 
the  26th  May,  1819.  The  doctrine  of  merger, 
as  derived  from  the  decisions  in  Great  Britain 
and  this  State,  seems  to  be  this:  that  when  the 
legal  and  equitable  estates  become  united  in 
the  same  person,  the  equitable  is  merged  in 
the  legal  estate,  unless,  1.  The  party  in  whom 
they  unite  manifests  an  intention  to  keep  them 
separate  ;  or  2.  It  is  manifestly  his  interest  to 

COWBN  2. 


1S23 


JAMES  v.  MOREY. 


313 


keep  them  so :  but  when  it  is  indifferent 
whether  they  unite  or  not,  or  when  an  inten- 
tion to  unite  them  is  shown,  then  they  shall 
be  united.  In  this  case,  it  has  not  been  shown 
that  Wattles  had  any  interest  in  keeping  the 
two  estates  separate  ;  and  so  far  as  his  inten- 
tions are  in  evidence,  from  his  declarations  or 
his  acts,  previous  to  his  assignment  of  the  9th 
Nov.,  they  all  go  to  prove  a  merger.  His 
declarations  that  he  owned  the  whole  property, 
and  his  offers  to  sell,  prove  it. 

In  my  opinion,  therefore,  the  assignment  of 
Johnson's  mortgage,  so  far  as  the  property 
purchased  at  the  sheriff's  sale  by  Wattles  is 
concerned,  can  have  no  greater  effect  than 
that  of  an  unregistered  mortgage. 

At  the  time  when  this  mortgage  was  as- 
signed, the  appellant  took  a  judgment,  which 
3 14*]  is  not  impeached  as  to  the  fairness  *of 
the  transactions  between  the  parties ;  but  a 
technical  objection  is  raised,  that  the  specifi- 
cation required  by  the  statute,  then  in  force, 
was  sufficient.  The  decision  in  the  case  of 
Lawless  v.  Hackett,  16  Johns.,  149,  is  in  point, 
and  shows  the  objection  to  be  well  founded. 
In  the  view  which  I  have  taken  of  this  subject, 
it  does  not  become  necessary  to  question  the 
correctness  of  that  decision.  It  may,  how- 
ever, be  proper  to  remark,  in  passing,  that 
the  evil  proposed  to  be  remedied  by  the  Law 
of  1818,  was  the  facility  of  committing  frauds 
in  entering  up  judgments  by  confession  ;  as  it 
was  the  practice  (whatever  might  be  the  real 
consideration)  to  state  it  to  be  money  lent. 
The  Legislature,  therefore,  required  the  nature 
and  consideration  of  the  debt  to  be  stated  in 
the  specification  ;  but  when  the  court  carried 
it  so  far  as  to  require  every  item  of  the  plaint- 
iff's account  to  be  specified,  the  Legislature 
seem  to  have  considered  the  remedy  worse 
than  the  disease,  and  in  1821  repealed  the  Act. 

As  the  objection  to  this  specification  is 
strictly  technical,  if  it  be  considered  tenable, 
a  technical  answer  should  be  received.  By 
the  Act,  a  judgment,  without  a  specification, 
should  be  adjudged  fraudulent  as  it  respects 
any  other  bona  fide  judgment  creditors,  "and 
every  bona  fide  purchaser,  for  valuable  con- 
sideration, of  any  lands  bound  or  affected  by 
such  judgment."  The  respondent  is  not  a 
judgment  creditor.  He  is  simply  a  mortgagee. 
He  is  not,  therefore  technically  a  purchaser. 
(Berry  v.  Mut.  Ins.  Co.,  2  Johns.  Ch.,  612); 
nor  do  I  think  the  Legislature  contemplated  a 
mortgage  creditor  by  the  terms  bona  fide  pur- 
chaser for  valuable  consideration.  In  the 
language  of  the  C  hancellor,  in  Seaving  v. 
Bnnkerhoff,  5  Johns.  Ch.,  331,  "purchasers 
are  there  mentioned  in  contradistinction  to 
creditors,  and  the  word  is  used  in  the  common 
and  popular  sense."  "  The  Act  ought  not  to 
be  extended  by  construction  ;  and  the  ordinary 
lien  of  the  judgment  creditor  who  might 
happen  through  the  inadvertence,  or  the  error 
of  counsel,  to  omit  as  particular  a  specification, 
as  the  Act  required,  ought  not  to  be  impaired, 
except  in  favor  of  those  particular  persons, 
who  can  bring  themselves  clearly  and  strictly 
within  the  letter  and  within  the  meaning  and 
3 1 5*]  *policy  of  the  exception.  In  my  judg- 
ment, it  is  no  answer  to  say  that  a  mortgagee 
comes  within  the  reason  and  policy  of  the  Act. 
The  Legislature  may  have  had  wise  reasons 
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this  Act,  as  well  as  the  Act  Authorizing 

Redemption   of    Lands    Sold  on    Execution. 

(Van  Itensselfter  v.  Sheriff  of  Albany,  1  Cow., 

501.)    It  is  sufficient  for  us  that  ita  lex  scripta 

eat. 

I  am,  therefore,  clearly  of  opinion  that  the 
appellant  is  entitled  to  the  benefit  of  his  judg- 
ment. It  was  a  perfect  lien  as  against  the  re- 
spondent. He  admits,  in  his  answer,  that  he 
knew  of  this  judgment  before  the  14th  June, 
1819,  and  he  did  not  know  till  Jan.,  1841 ,  that 
there  was  any  objection  to  the  specification. 
All  his  arrangements  were  made  with  Wattles, 
and  his  securities  taken,  under  the  expectation 
that  the  judgment  was  a  lien  upon  the  lands 
of  Wattles,  and  to  be  satisfied  in  preference  to 
his  mortgage  ;  and  in  Dec.,  1819,  this  judg- 
ment was  the  only  obstacle  in  the  way  of  an 
absolute  purchase. 

The  result  of  my  opinion  on  this  part  of  the 
case  is,  that  the  plaintiff  is  entitled  to  the 
benefit  of  his  judgment,  and  to  his  mortgage, 
also,  upon  the  fourth  part  of  the  premises 
purchased  by  Sabin  at  the  sheriff's  sale,  on  the 
20th  Apr.  1818. 

As  to  the  other  three  fourths  of  the  prem- 
ises, the  respondent,  I  think,  is  entitled  to 
preference  in  the  satisfaction  of  his  mortgage, 
if  anything  remains  after  the  paying  of  James' 
judgment,  unless  his  rights  are  affected  by 
other  circumstances  in  the  case,  constituting 
the  equities  of  the  parties.  This  part  of  the 
case,  His  Honor,  the  Chancellor,  thought  de- 
cidedly in  favor  of  the  respondent,  and  placed 
much  reliance  on  the  fact  that  the  appellant 
had  neglected  to  record  his  assignment.  It 
was  conceded  on  the  argument  that  the 
recording  Acts,  which  relate  to  the  military 
lands,  have  no  application  to  the  premises  in 
question,  they  not  being  a  part  of  those  lands; 
and  this  concession  destroys  that  part  of  the 
Chancellor's  argument  which  is  predicated  on 
the  necessity  of  recording  the  assignment.  I 
know  of  no  law  requiring  the  assignment  of  a 
mortgage  to  be  recorded. 

*If  notice  of  the  assignment  is  not  [*316 
given  to  the  mortgagor,  he  is  protected  in  any 
payments  he  may  make  to  the  mortgagee.  And 
this  is  the  extent  of  the  risk  run  by  the  as- 
signee, who  neglects  to  give  notice  of  the 
assignment. 

I  have  already  stated  that  I  consider  the  ap- 
pellant's assignment  operative  as  to  one  fourth 
of  the  premises,  and  as  to  the  other  three 
fourths,  it  must  be  placed  upon  the  footing  of 
an  unregistered  mortgage.  The  respondent's 
mortgage  was  recorded  as  an  absolute  deed, 
but  was  never  registered  as  a  mortgage.  They 
are  both,  therefore,  unregistered  mortgages. 
(Dey  v.  Dunham,  2  Johns.  Ch.,  189.)  The 
second  mortgage  does  not  necessarily  gain  a 
preference  unless  registered  ;  and  not  even 
;hen,  if  the  second  mortgagee  has  notice  of 
;he  first  mortgage.  The  rule,  "  qui  jn-ior  est 
tempore,  portior  est  jure,"  applies,  unless  the 
appellant  has  been  guilty  of  fraud  or  culpable 
negligence,  by  leaving  Wattles  in  possession 
of  the  mortgaged  premises.  Fraud  is  not  im- 
auted,  and  in  point  of  negligence,  the  parties 
ire  equal.  "It  is  a  common  rule  (say  the 
x>oks)  that  when  of  two  persons  equally  inno- 
cent, or  equally  blamable,  one  must  suffer, 
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the  loss  shall  be  left  with  him  on  whom  it  has 
fallen  ;  and  here  comes  in  the  other  rule,  that 
the  equities  being  otherwise  equal,  the  priority 
of  time  must  determine  the  right."  (Berry  v. 
Mutual  Ins.  Co.,  2  Johns.  Oh.,  603.)  It  seems 
to  me,  therefore,  that  the  appellant  is  entitled 
to  preference  as  to  the  unregistered  mortgage 
upon  the  three  fourths  of  the  property  pur- 
chased by  Wattles  at  the  sheriff's  sale. 

But  even  if  the  respondent's  mortgage  were 
to  have  preference,  it  could  extend  only  to  the 
objects  for  which  the  indemnity  was  given,  to 
wit  :  the  Auburn  note,  and  the  Wattles  and 
Granger  debts.  As  an  additional  security, 
Wattles  assigned  all  his  stock,  &c.,  and  some 
other  personal  property.  The  parties  have 
presented  very  contradictory  statements  as  to 
the  amount  of  the  security  afforded  by  means 
of  the  personal  property.  Taking  the  accounts 
attached  to  the  respondent's  answer,  it  appears 
that  he  had  abundant  security  in  this  property. 
And  as  he  knew  of  the  appellant's  judgment 
when  he  took  that  security,  and  did  not  then 
31  7*]  doubt  its  validity,  *he  was  most  grossly 
negligent  in  omitting  to  indemnify  himself. 

On  the  whole  case,  therefore,  I  am  of  opin- 
ion that  the  decree  of  His  Honor,  the  CJiancel- 
lor,  should  be  reversed. 

BOWNE,  BURT,  DODLEY,  GREEN,  HATHA- 
WAY, HUNTER,  KING,  LEFFERTS,  MALLORY 
and  REDFIELD,  Senators,  concurred  in  the 
result  of  the  opinions  delivered  as  above  by 
the  judges. 

CRAMER,  Senator.  In  this  case,  from  the 
facts  detailed  in  the  pleadings  and  proofs,  it 
appears  that  Johnson  gave  a  bond  and  mort- 
gage to  Wattles,  to  secure  the  payment  of 
$12,000,  dated  the  24th  day  of  June,  and  reg- 
istered the  17th  day  of  July,  1817.  The  mort- 
gaged premises  were  sold  on  the  20th  day  of 
Apr.,  1818,  by  virtue  of  executions  on  several 
judgments  docketed  subsequent  to  the  execu- 
tion of  the  mortgage.  Wattles,  the  mort- 
gagee, became  the  purchaser,  at  the  sale,  of 
three  parcels  of  the  premises,  took  a  deed  from 
the  sheriff,  and  had  it  recorded  on  the  28th 
day  of  the  same  month.  William  H.  Sabin 
purchased  one  parcel  of  the  premises  at  the 
same  sale,  and  Wattles,  on  the  9th  day  of  Nov., 
1818.  assigned  the  mortgage  of  Johnson  to  the 
appellant,  as  security  for  a  debt  previously 
contracted  by  one  Meeker,  for  $9,331.  Wat- 
tles, on  the  14th  day  of  June,  1819,  for  a  val- 
uable consideration,  sold,  in  fee,  the  whole  of 
the  premises,  covered  by  the  Johnson  mort- 
gage, to  the  respondent.  Prior  to  this  con- 
veyance, Wattles  had  purchased  of  Sabin  all 
his  right  and  title  to  the  mortgaged  premises. 
But  this  purchase  was  not  made  until  after  the 
assignment  of  the  mortgage  to  the  appellant. 

This  is  a  brief  summary  of  the  facts  in  the 
case,  which  I  have  deemed  most  material  in 
forming  a  correct  decision.  Several  other 
points  were  made,  and  all  very  ingeniously 
discussed  by  the  counsel ;  yet,  it  appears  to 
me,  from  the  view  I  have  taken  of  the  subject, 
that  the  real  merits  are  confined  to  very  nar- 
row limits,  and  depend  entirely  on  the  doc- 
trine of  merger,  as  recognized  and  settled  in 
318*]  the  courts  of  law  and  *equity  in  this 
country,  and  that  from  which  we  derive  our 
system  of  jurisprudence. 

I  will  here  premise,  that  I  consider  this  case, 
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from  all  which  has  been  presented  to  the  court, 
a  fair  contest  between  bona  fide  creditors  to 
obtain  securities  for  their  respective  debts  or 
liabilities,  from  a  debtor  who  was  willing  to 
defraud  either  of  them. 

I  shall  first,  then,  consider  whether  the  legal 
an  equitable  estates  had  vested  in  Wattles  un- 
der such  circumstances  that,  in  judgment  of 
law,  the  mortgage  was  extinguished  by  mer- 
ger as  to  those  parts  of  the  premises  pur- 
chased by  him  at  the  sheriff's  sale  ;  and  if 
so,  secondly,  whether  that  part  purchased  by 
Sabin,  and  quitclaimed  to  Wattles  after  the 
assignment,  can,  by  any  rule  of  law,  be  ex- 
empted from  the  operation  of  the  Johnson 
mortgage  in  the  possession  of  the  respondent. 
From  all  the  authorities  which  I  have  been 
able  to  examine,  I  consider  the  rule  well  set- 
tled, and  I  think  it  a  rule  founded  upon  good 
sense  and  justice,  that  when  the  legal  and 
equitable  claims  are  united  in  the  same  person, 
the  equitable  title  is  merged,  and  no  longer 
exists  except  in  special  cases.  In  support  of 
this  position,  the  cases  of  Gardner  v.  Astor,  3 
Johns.  Ch.,  53  ;  Mills  v.  Comstock,  5  Id.,  214  ; 
Starr  v.  Ellis,  6  Id.,  393,  and  Compton  v.  Oxen- 
den,  2  Ves.,  Jr.,  261,  are  explicit  and  decisive. 

The  only  exceptions  to  this  rule  are,  first, 
when  there  is  a  declared  intention,  on  the  part 
of  the  mortgagee,  that  the  equitable  and  legal 
titles  shall  continue  distinct ;  secondly,  where 
an  intention  to  continue  the  mortgage  may  be 
fairly  presumed  from  the  acts  of  the  mort- 
gagee ;  and  thirdly,  where  the  law  will  pre- 
sume such  intention  from  the  circumstances 
of  the  case,  without  regard  to  the  acts  of  the 
mortgagee,  which  it  will  do  in  two  cases  : 
first,  when  for  the  interest  of  the  party,  the 
mortgage  should  continue;  and  second,  when, 
from  the  situation  of  the  parties  (as  in  the 
case  of  an  infant),  he  cannot  make  his  elec- 
tion. These  are  all  the  cases  to  be  found  in 
which  the  mortgage  will  be  deemed  a  sub- 
sisting incumbrance,  when  the  mortgagee  has 
the  legal  and  equitable  estates  united  in  him- 
self. But  when  it  is  indifferent  to  the  party, 
whether  the  charge  should  or  should  not  sub- 
sist, *it  always  merges.  (Forbes  v.  [*3 1 9 
Moffatt,  18  Ves.,  393.)  Do  the  facts  detailed 
in  this  case  bring  it  within  any  of  the  excep- 
tions above-mentioned  ?  To  me,  it  is  obvious 
they  do  not. 

The  testimony  taken  in  this  case  shows,  most 
conclusively,  that  there  was  no  declared  inten- 
tion on  the  part  of  Wattles  that  the  mortgage 
should  continue.  All  his  acts  and  declarations 
before,  at  and  after  the  sale,  manifest,  most 
unequivocally,  an  intention  on  his  part  to  unite 
the  titles  and  to  extinguish  the  mortgage — 
such  as  purchasing  of  Johnson  the  equity  of 
redemption  :  his  silence  at  the  sale,  and  after 
the  sale,  representing  himself  as  absolute 
owner  of  the  premises  and  offering  to  sell 
them  in  fee.  The  fact  of  his  silence  at  the 
sale,  is  supported  by  every  witness  who  has 
testified,  with  the  single  exception  of  West, 
who  says  that  he  attended  the  sale,  and  after 
the  property  was  put  up  by  the  sheriff,  heard 
Wattles  publicly  say  that  he  had  a  mortgage 
on  the  property  executed  by  Johnson,  for  $12,- 
000.  But  the  testimony  of  West  is  contra- 
dicted, and  I  think  perfectly  destroyed  by  the 
witnesses  examined,  who  were  present  at  the 
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time — all  unimpeached,  and  ten  in  number. 
And  how  could  the  declaration  of  Wattles,  in 
relation  to  this  mortgage,  be  deemed  public, 
ewen  if  it  were  made  to  West,  when  the  sheriff, 
and  every  other  person  present,  who  has  been 
examined,  heard  nothing  of  it.  In  fact,  it  is 
not  to  be  presumed  that  Wattles  should  have 
made  such  a  declaration  in  the  presence  and 
hearing  of  those  witnesses,  as  he  had  before 
that  time  declared  to  most  of  them,  that  he 
had  purchased  the  equity  of  redemption  of 
Johnson. 

Nor  can  I  imagine  that  any  beneficial  object, 
as  to  Wattles,  could  exist  for  continuing  the 
mortgage.  Indeed,  it  was  for  his  advantage 
that  it  should  merge  ;  for,  by  the  merger,  he 
became  absolute  owner  in  fee,  and  went  into 
actual  possession  of  the  premises,  whereby  he 
was  enabled  to  obtain  a  credit  from  the  re- 
spondent, which,  as  mortgagee,  he  probably 
could  not  have  obtained. 

There  are  no  circumstances  from  which  the 
law  can  raise  a  presumption  in  favor  of  the 
32O*]  existence  of  this  mortgage,  *either  on 
account  of  any  supposed  advantage  to  Wattles, 
or  any  disability  on  his  part  to  make  an  elec- 
tion. 

The  mortgage  being  thus  merged,  in  judg- 
ment of  law,  no  subsequent  intention  oractof 
his  could  make  it  a  valid  subsisting  incum- 
brance  as  to  that  part  of  the  premises  pur- 
chased by  him  at  the  sheriff's  sale.  This  is  a 
necessary  consequence  of  the  legal  principle 
in  relation  to  merger.  The  mortgage  had  be- 
come canceled,  and  was  completely  extinct,  so 
far  forth  as  the  titles  had  united  in  Wattles. 

The  assignment  of  this  instrument  to  the 
appellant,  on  the  9th  of  Nov.,  1818,  therefore, 
passed  nothing  except  the  ratable  proportion 
which  that  part  of  the  premises  purchased  by 
Sabin  would  have  to  contribute.  The  true 
test  of  the  assignee's  rights  is,  what  interest 
could  the  mortgagee  give  at  the  time  of  exe- 
cuting the  assignment  ?  That,  and  that  only, 
could  pass  to  the  appellant ;  for  Wattles  could 
confer  no  greater  or  other  interest  than  such  as 
he  at  that  time  possessed  ;  and  if  he  had  legal- 
ly released  three  fourths  of  the  premises  to 
Johnson,  from  the  effect  of  this  mortgage,  be- 
fore the  assignment  to  the  respondent,  it 
would  hardly  be  pretended  that  the  assignee, 
tinder  such  Circumstances,  could  hold  the 
parts  thus  released  still  subject  to  the  mort- 
gage ;  and,  in  judgment  of  Jaw,  he  had  thus 
released  before  the  assignment. 

There  is  no  rule  more  distinctly  settled  than 
this,  that  the  assignee  of  a  mortgage  takes  it, 
subject  to  all  the  equities  subsisting  between 
the  mortgagor  and  mortgagee  at  the  time  of 
the  transfer.  The  circumstances  of  this  case 
clearly  demonstrate  the  propriety,  the  justice 
and  necessity  of  the  rule,  that  whenever  the 
two  estates  are  united,  the  equitable  estate 
should  merge  ;  otherwise",  bonafide  purchasers, 
using  every  possible  precaution  and  diligence, 
might  be  defrauded  or  postponed  to  the  as- 
signee of  a  dormant  mortgage. 

But  the  decree  of  His  Honor,  the  Chancellor, 
is,  in  my  judgment,  erroneous  as  to  that  part 
of  the  premises  purchased  by  Sabin.  In  him 
there  was  no  legal  estate  into  which  the  equi- 
table could  sink.  The  legal  and  equitable 
estates  were  never  vested  in  Wattles,  he  hav- 
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signment  of  the  mortgage  to  the  appellant,  an- 
terior to  his  acquiring  the  Sabin  title.  "Wat- 
tles, therefore,  had  a  perfect  right,  at  the  time 
he  made  the  assignment,  to  pass  the  mortgage, 
as  to  this  portion  of  the  premises,  to  the  ap- 
pellant. And  that  right,  having  been  thus 
fairly  and  legally  acquired,  in  the  ordinary 
course  of  business,  should  not  be  defeated,  or 
at  all  affected,  by  a  subsequent  conveyance 
from  Sabin  to  Wattles,  to  which  the  appellant 
was  an  utter  stranger,  unless  in  order  to  pro- 
tect himself  against  an  innocent  purchaser,  he 
was  bound  to  register  the  assignment. 

I  am  of  opinion  that  the  appellant  was  not 
bound,  by  any  rule  of  law  (however  prudent 
it  might  have  been),  to  record  the  assignment 
of  the  mortgage.  It  is  not  embraced  in  the 
words  of  the  Act  Relative  to  Military  Titles  ; 
for  the  premises  in  question  are  not  included 
in  the  military  bounty  lands,  as  was  assumed 
by  His  Honor,  the  Chancellor.  Nor  was  the 
appellant,  bound  to  give  notice  of  the  assign- 
ment to  any  person  but  the  mortgagor.  The 
case  of  Williams  v.  Sorrell,  4  Ves.7389,  relates 
only  to  dealings  between  mortgagor  and  mort- 
gagee, before  notice  of  assignment,  and  has 
no  application  to  dealings  between  mortgagee 
and  third  persons,  who  are  not  parties  to  the 
original  contract.  The  moneys,  therefore, 
that  might  arise  from  the  sale  of  that  portion 
of  the  mortgaged  premises,  or  so  much  thereof 
as  would  amount  to  its  ratable  proportion, 
ought,  in  my  judgment,  to  have  been  awarded 
to  the  appellant. 

Much  has  been  said  on  the  subject  of  the 
appellant's  prior  judgment.  In  answer  to 
that,  I  will  only  remark  that  if  any  reliance  is 
to  be  placed  on  the  validity  of  that  judgment, 
the  appellant  has  a  clear  and  certain  remedy 
at  law  to  enforce  it,  and  ought  not  to  ask  this 
court  or  the  Court  of  Chancery  to  aid  him  for 
that  purpose. 

I  am  of  opinion  that  the  decree  of  His 
Honor,  the  Chancellor,  should  be  reversed,  so 
far  as  it  respects  that  portion  of  the  premises 
purchased  by  Sabin,  and  affirmed  as  to  the 
residue. 

BRONSON,  CLARK,  EASON,  LYNDE,  MC!N- 
TYRE,  OGDEN,  THORN  and  WHEELER,  Sena- 
tors, concurred. 

*BOWKER  and  WOOSTER,  Senators,  [*32U 
were  for  affirming  the  Cluincellor's  decree. 

A  majority  of  the  court  being  for  a  reversal 
of  the  decree,  the  following  rule  was  there- 
upon entered : 

RULE. 

This  cause  having  been  heard,  and  due  de- 
liberation being  thereupon  had,  and  the  bill, 
as  to  the  defendant,  Caleb  Johnson,  having 
been  taken  pro  confesso ;  it  is  ordered,  ad- 
judged and  decreed  that  the  decree  of  the 
Court  of  Chancery  of  the  28th  day  of  Oct.,  A. 
D  ,  1842,  be,  and  the  same  is  hereby  reversed 
and  vacated. 

And  it  is  further  ordered,  adjudged  and  de- 
creed that  it  be  referred  to  one  of  the  masters 
of  the  said  court,  to  ascertain  and  report  the 
balance  justly  due  for  principal  and  interest, 
upon  the  mortgage  from  the  defendant,  Caleb 
Johnson,  to  James  O.  Wattles,  mentioned  in 
the  pleadings  in  this  cause,  and  also  the  bal- 
ance justly  due  to  the  appellant,  for  principal 
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and  interest,  on  the  bond  from  James  O.  Wat 
ties  to  the  appellant,  also  mentioned  in  the 
pleadings  in  this  cause. 

And  it  is  further  ordered,  adjudged  and  de 
creed  that  upon  the  coming  in  and  confirma 
tion  of  the  said  report,  the  mortgaged  prem 
ises,  as  the  same  are  described  in  the  saic 
mortgage  from  the  defendant,  Caleb  Johnson 
to  the  said  James  O.  Wattles,  to  wit :  All  tha 
certain  piece  or  parcel  of  land  (describing  the 
mortgaged  premises),  or  so  much  thereof  as 
may  be~requisite,  be  sold  by  public  auction,  at 
the  court  house  in  the  County  of  Onondaga 
or  on  the  premises,  by  any  one  of  the  masters 
of  the  said  Court  of  Chancery,  the  said  master 
giving  six  weeks  public  notice  of  the  time  anc 
place  of  such  sale,  by  an  advertisement  con- 
taining a  brief  description  of  the  said  premises, 
to  be  inserted  in  a  public  newspaper  printed  in 
the  said  county,  and  a  copy  thereof  to  be  af- 
fixed on  the  outer  door  of  the  said  court  house; 
and  further,  that  the  master  making  such  sale 
execute  to  the  purchaser  or  purchasers  of  the 
said  premises  a  good  and  sufficient  deed  or 
deeds  of  conveyance  for  the  same,  and  out  of 
the  proceeds  of  such  sale  pay  to  the  solicitor 
of  the  appellant  the  appellant's  costs  in  the 
Court  of  Chancery  to  be  taxed  ;  and  also  the 
balance  so  reported  to  be  due  to  him,  upon  the 
323*]  *aforesaid  bond  and  judgment,  with 
interest  from  the  date  of  the  report,  taking  re- 
ceipts for  such  payments,  and  filing  the  same, 
with  the  report  of  such  sale ;  and  that  he 
bring  the  residue  of  the  proceeds,  if  any  there 
be,  into  the  said  Court  of  Chancery,  to  be  ap- 
plied under  the  order  of  the  said  court  towards 
the  payment  of  any  balance,  to  be  ascertained 
as  the  said  court  shall  direct,  that  may  be 
found  due  to  the  respondent,  Davenport 
Morey,  from  the  said  James  O.  Wattles  ;  and 
that  the  master  make  report  of  his  proceed- 
ings in  the  premises,  with  all  convenient 
speed. 

And  it  is  further  ordered,  adjudged  and  de- 
creed that  the  said  Caleb  Johnson  and  Daven- 
port Morey,  on  the  request  of  the  complainant 
or  his  solicitor,  or  of  the  purchaser  or  pur- 
chasers of  the  said  mortgaged  premises,  de- 
liver over  all  deeds,  demises  or  writings  what- 
ever, relating  to  or  concerning  the  said  mort- 
gaged premises. 

And  it  is  further  ordered,  adjudged  and  de- 
creed that  the  said  Davenport  Morey,  and  all 
persons  claiming  under  him,  or  who  have  come 
into  the  possession  of  the  mortgaged  prem- 
ises, pendente  lite,  deliver  and  yield  up  the  pos- 
session thereof  to  the  complainants,  or  to 
whomsoever  shall  become  the  purchaser  or 
purchasers  thereof  at  said  sale,  on  his,  her  or 
their  producing  to  the  said  Davenport  Morey, 
or  to  the  person  or  persons  in  the  possession  of 
the  said  mortgaged  premises,  the  deed  executed 
by  the  master  pursuant  to  such  sale  as  afore- 
said ;  or  that,  in  default  thereof,  a  writ  or 
writs  of  execution  issue,  for  the  purpose  of 
putting  such  purchaser  or  purchasers  into 
such  full  and  peaceable  possession. 

And  it  i&  further  ordered,  adjudged  and  de- 
creed that  the  record  and  proceedings  be  re- 
mitted to  the  Court  of  Chancery,  that  this  de- 
cree may  be  fully  executed. 

For  reversal,  13;  for  reversal  in  part,  9;  for 
affirmance,  2.  Decree  of  reversal. 
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Reversing— 6  Johns.  Ch.,  41J. 

Criticised— 22  N.  Y.,  542. 

Merger  of  Estates.  Distinguished-^  Wend.,  386  ; 
1  Barb.,  516. 

Cited  in-6  Cow.,  317 ;  1  Wend.,  484 ;  11  Wend.,  116  ; 
13  Wend.,  202 ;  19  Wend,,  108 ;  1  Paige,  195;  10  N.  Y. 
204 :  12  N.  Y.  525 ;  18  N.  Y.,  582 ;  32  N.  Y..  548  ;  34  N 
Y.,329;  40  N.  Y.,  489;  74  N.  Y.,  214;  1  Keyes.,  89;  1 
Abb.  App.  Dec.,  142;  5  Hun.  579;  11  Hun.  478;  25 
Hun.  48J:  4  Barb.,  191  ;  5  Barb.,  332;  12  Barb.,  544, 
639:  lo  Barb.,  14,  76  ;  51  How.  Pr.  300;  7  W.  Dig.,  292- 
29  Ohio,  St.. 243;  37  Mich.,  445;  46  Mo.,  518  ;  37  Wis., 

Mortgage  as  i>ecurity  for  future  advances.  Cited  in 
-2  Wend..  599 ;  Hoffm..  146 ;  1  Sandf.  Ch.,  386;  6  N. 
Y..  451 ;  3  Abb.  App.  Dec.,  469 ;  4  Trans.  App.,  30 ;  4 
Duer.,  Ill ;  35  111.,  266. 

Assignee  of  mortgage— Rights  of— Recording  acts. 
Distinguished— 24  Minn.,  230. 

Cited  in-9  Cow.,  319:  5  Denio,  192;  8  Paige,  188; 
10  Paige,  435 ;  11  Paige,  37 ;  1  Edw.,  408;  4  Edw..  21 ; 
Hoffm.,  369;  4  Sandf.  Ch.,  19;  42  N. Y.,  343;  47  N  Y  423- 
61  N.  Y.,  Ill  ;  66  N.  Y.,  80 ;  71  N.  Y..  70 ;  36  Barb.,  W\ 
59  Barb.,  598 ,  10  How.  Pr.,  54  ;  20  How.  Pr  ,  273 ;  24 
How.  Pr.,508:  5  Abb.  Pr.,  464;  8  Bos.,  524;  10  Bos., 
382;  1  Wood&  M..  217,  218,  219. 

Parol  evidence,  admissible  to  show  absolute  deed  was 
intended  as  a  mortgage.  Cited  in— 14  Wend.,  66;  1 
Hill.,  610 ;  1  Paige,  54 ;  2  Sandf.  Ch.,  83 ;  6  Duer,  217  ; 
5  Bos.,  383. 

Purchaser  from  such  mortgagee  protected.  Cited 
in— 1  Paige,  554. 

Mortgage  lien  may  be  created  by  delivery  of  title 
deeds.  Cited  in— 67  Barb.,  401 ;  2  T.  &  C.,  429,  n 

Also  cited  in— 6  Cow.,  35;  25  N.  Y.,  311;  19  Abb. 
Pr.,  15 ;  Edm.,  282 ;  1  Bos.,  664  ;  3  Bank.  Reg.,  164 ;  2 
Wood  &  M.,  416. 


*GARDNER  CLARK.  Impleaded  with[*324 
FREDERICK  DAVIS,  Appellant, 

V. 

WILLIAM  HENRY,  Respondent. 

Conveyance  Absolute  in  Terms —  When  a  Mort- 
gage— Intent  —  How  Manifested —  Conveyance 
once  a  Mortgage,  Always  so. 

A  conveyance  of  property  absolute  in  terms,  if 
intended  by  the  parties  to  be  a  security  for  a  debt 
is  a  mortgage : 

And  this,  whether  the  intention  is  manifested  by 
a  written  defeasance,  executed  simultaneously  with 
the  conveyance,  or  by  the  parol  declarations  or  the 
acts  of  the  parties. 

H.  was  indebted  to  C.  on  promis«ory  notes  of 
$225,  and  executed  an  assignment  to  C.  absolute  in 
its  terms,  of  a  mortgage  which  H.  held  against  one 
D.  for  $1,065.03;  andC.  and  H.  at  the  same  time  de- 
stroyed the  notes ;  and  C.  executed  to  H.  a  writing, 
by  which  he  promised  to  sell  the  mortgage  to  H.  if 
he  would  pay  C.  8225  by  a  certain  day,  and  H.  failed 
in  the  payment;  and  C.  declared,  several  times  be- 
fore the  day  of  payment,  that  he  held  the  assign- 
ment as  security  for  his  debt ;  held  that  the  assign- 
ment was  a  mortgage,  and  not  a  conditional  sole ; 
and  that  H.  might  redeem  on  paying  the  debt  due  to 
C..  with  interest. 

There  is  no  exception  to  the  rule  that  a  convey- 
ance which  is  once  a  mortgage,  is  always  a  mort- 
gage. 

No  agreement  in  a  mortgage,  to  change  it  into  an 
absolute  conveyance  upon  any  event,  will  be  al- 
lowed to  prevail  by  a  Coart  of  Chancery. 

Citations-1  Mad.,  413 ;  7  Ves.,  Jr.,  273;  2  Ch.  Cas., 
58,  159,  147;  3  Atk.,  261;  1  Vern.,  7,  8,  33,  190;  1  P! 
Wms.,  268;  2  Johns.  Ch.,  189;  15  Johns.,  205;  2 
Vern.,  402. 

APPEAL  from  the  Court  of  Chancery.  Feb. 
8,  1819,  Frederick  Davis  executed   to  the 


NOTE.— Mortgage— Evidence— Parol  evidence  to 
show  that  a  conveyance  absolute  on  its  face  wax  in- 
tended as  a  mortgage  was  not  admissible  in  an  action 
at  law  prior  to  the  code  in  New  York.  Webb  v.  Rice, 
i  Hill,  219.  (Earlier  cases  to  the  contrary  cited  by 
Putnam.  Senator,  in  dissenting  opinion.) 

In  equity,  however,  parol  proof  was  admitted  for 
such  purpose,  independent  of  proof  of  fraud  or 
mistake.  Strong  v.  Stewart,  4  Johns.  Ch.,  167;  Van 
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respondent  his  promissory  note  and  mortgage 
for  $1,065.03,  with  interest.  In  Mar.,  1819, 
the  respondent  purchased  of  the  appellant  a 
span  of  horses,  wagon,  &c.,  for  $285.  Of  this 
sum  $75  were  paid  when  due.  The  remainder 
was  payable  Jan.  1,  1820;  but  was  not  paid  at 
that  time.  July  9,  1821,  the  respondent  filed 
his  bill  in  the  Court  of  Chancery  against  the 
appellant  and  Davis,  stating,  among  other 
things,  that  on  or  about  Feb.  16,  1820,  the  ap- 
pellant demanded  payment  or  security  for  the 
balance  amounting,  as  he  alleged,  to  $225;  and 
•offered  an  extension  of  credit  to  Oct.  1,  follow- 
ing, if  the  respondent  would  give  security; 
that  the  respondent  agreed  to  secure  the  pay- 
ment at  the  time  proposed,  by  pledging  the 
mortgage ;  and  an  assignment  was  drawn 
325*]  accordingly,  which  the  Respondent 
supposed  was  by  way  of  pledge,  and  which  he 
signed  by  making  his  mark,  and  it  was*  wit- 
nessed by  one  Halstead,  who  also  made  his 
mark,  neither  the  respondent  nor  witness  being 
able  to  write  or  read  writing,  and  no  otlnr 
person  being  present;  that  the  appellant  at  the 
same  time,  executed  a  written  agreement  to  the 
respondent,  which  the  latter  supposed  was  an 
agreement  to  redeliver  to  him  the  mortgage  on 
his  paying  the  balance;  but  which  he  after- 
wards discovered  contained  no  such  agree- 
ment. The  object  of  the  bill  was  to  redeem, 
and  for  the  reassignment  and  foreclosure  of 
the  original  mortgage,  &c. 

The  answer  of  the  appellant  admitted  that  the 
assignment  was  for  the  $225,  but  insisted  that 
it  was  absolute,  and  was  so  understood  by  the 
parties.  The  answer  further  admitted,  that 
.after  the  assignment  was  executed,  the  appel- 
lant told  the  respondent  he  would  resell  and 
reassign  the  mortgage,  if  the  respondent  would 
pay  him  the  $225 ;  and  that  the  appellant 
•drew  and  signed  a  writing  by  which  he 
agreed  to  sell  the  mortgage  to  the  respond- 
•ent  for  $225,  if  that  sura  was  paid  by  Oct. 
1,  then  next ;  that  the  reason  of  the  mortgage 
being  sold  at  such  a  reduced  price  was  the 
respondent's  apprehension  that  he  should  lose 
the  money  due  upon  it,  by  reason  of  a  sup- 
posed failure  of  title  to  the  mortgaged  premi- 
ses; that  he,  for  this  reason,  offered  to  sell  the 
mortgage  to  the  appellant  on  the  terms  finally 
agreed  upon.  The  answer  admitted  the  re- 
spondent to  be  incapable  of  writing  or  reading 
writing;  but  denied  that  Halstead  was  so. 

Proofs  were  taken  in  the  cause  ;  and  Hal- 
stead  swore  that  the  assignment  was  made 
under  an  agreement  that  if  the  $225  were  paid 
by  Oct.  1,  the  mortgage  should  be  redelivered, 
and  that  the  appellant  declared  at  the  time  that 
he  took  the  assignment  merely  as  security  for 
that  sum,  and  gave  a  writing  to  the  effect  that  if 
the  money  should  be  paid  by  Oct.  1,  then  the 


mortgage  should  be  reassigned  ;  but  if  the 
money  should  not  be  then  paid,  the  appellant 
should  hold  the  mortgage. 

In  Feb.  1820,  the  appellant  declared  to  one 
Barker  that  he  held  the  mortgage  as  security 
for  money  due  from  *the  respondent,  [*32O 
and  if  was  not  paid  by  the  next  fall,  he  should 
hold  the  mortgage.  He  repeated  the  same  dec- 
laration to  Barker,  at  a  subsequent  day,  before 
the  money  was  due,  and  after  it  became  due  he 
told  the  respondent  in  the  presence  of  Barker, 
that  the  day  had  been  when  he  (the  respond- 
ent) might  have  saved  himself,  but  he  had  not 
stirred  ;  that  it  was  then  too  late,  and  he  (the 
appellant)  meant  to  cut  and  sear. 

On  the  part  of  the  appellant,  the  proof  was, 
that  the  respondent  declared  to  one  Eldridge, 
that  he  had  sold  the  mortgage  to  the  appellant 
and  did  not  care  whether  he  ever  got  anything 
upon  it  or  not,  and  gave  as  a  reason  for  selling 
it  at  a  reduced  price,  that  he  apprehended  los- 
ing it  on  account  of  a  reported  failure  of  title 
to  the  mortgaged  premises.  He  made  a  similar 
declaration  to  one  Barker,  adding  that  if  he  paid 
the  appellant,  the  latter  was  to  sell  him  the 
mortgage  back  again.  He  also  declared  to  one 
Colton  that  he  had  sold  the  mortgage  to  the 
appellant  and  had  been  paid  to  his  full  satisfac- 
tion. He  made  a  similar  declaration  to  on  Van 
Auker. 

The  $225  due  from  the  respondent  to  the 
appellant  was  secured  by  the  promissory  notes 
of  the  former,  which  were  destroyed  at  the 
time  of  assigning  the  mortgage.  Feb.,  1821, 
the  respondent  tendered  to  the  appellant  the 
debt  due  to  him,  and  in  Apr.  following,  he 
forbade  Davis  paying  the  money  due  on  the 
mortgage,  to  the  appellant ;  notwithstanding 
which,  on  May  28,  thereafter,  Davis  obtained 
the  appellant's  release  of  the  mortgage  on  pay- 
ing a  part  and  substituting  other  security  for 
the  residue. 

The  Chancellor  decreed  that  the  assignment 
was  by  way  of  mortgage — that  the  defendants 
below,  or  one  of  them,  should  pay  the  balance 
due  on  the  original  mortgage  with  the  costs  of 
the  suit,  and  that  the  mortgaged  premises 
should  be  held  chargeable,  &c. 

The  reasons  of  the  (late)  Chancellor,  for  this 
decree,  were  thus  assigned  : 

It  is  clearly  established  by  the  answer  and 
the  proofs,  that  the  bond  and  mortgage  were 
assigned  by  the  plaintiff  to  the  *defend  [*32  7 
ant  Clark  by  way  of  a  mortgage,  to  secure  the 
payment  of  $225  by  a  given  day,  and  any 
agreement  that  the  assignment  was  to  be  an 
absolute  sale  without  redemption,  upon  default 
of  payment  on  the  day,  was  uncouscienlious, 
oppressive,  illegal  and  void.  The  equity  of 
redemption  still  existed  in  the  plaintiff,  not- 
withstanding any  such  agreement. 


Buren  v.  Olmstead,  5  Cow.,  9  ;  Lansing:  v.  Russell,  3 
Barb.  Ch.,  335.  See  Hodges  v.  Tenn.,  M.  &  F.  Ins. 
Co.,  8  N.  Y.,  416. 

Since  the  enactment  of  the  code  such  evidence  is 
admissible  in  all  classes  of  actions.  Despard  v.  Wai 
bridge,  15  N.  Y..  374 :  Tyler  v.  Strang.  21  Barb  ,  198 : 
Horn  v.  Keteltas,  46  N.  Y.,  605;  Bowery  Nat' 1  Bank 
v.  Duncan,  12  Hun,  405 ;  Brown  v.  Clifford.  7  Lans., 
46 ;  54  N.  Y.,  636.  See,  also,  Jackson  v.  Wright.  6 
Weekly  Dig.,  179 ;  Bennr.tt  v.  Austin.  9  Weekly  Dig... 
38 ;  81  N.  Y.,  308 ;  Carr  v.  Carr,  52  N.  Y..  251 ;  Groff  v. 
Flanders,  13  Weekly  Dig-.,  382. 

The  rule  held  to  apply  only  to  parol  argeement  at 
the  time  of  execution  and  delivery  of  the  convey- 
ance. Barrett  v.  Carter.  3  Lans.,  68.  See,  also,  Booth 

COWEN  2.  N.  Y.  R.,  7. 


v.  Robinson,  55  Md.,  419 :  Brewster  v.  Davis,  56  Tex., 
478 ;  Wood  v.  Matthews,  73  Mo.,  477 ;  Hyler  v.  Nolan, 
45  Mich.,  357;  Ginz  v.  Stumph,  73  Ind.,  209:  Hill  v. 
Goodrich,  39  Mich.,  439 :  Brick  v.  Brick,  98  TJ.  S.,  514. 

In  Bonham  v.  Craig  (80  N.  C.,  224)  it  was  held  that 
in  the  absence  of  fraud  or  mistake  parol  evidence 
was  inadmissible  to  prove  that  at  the  time  of  execu- 
tion of  a  deed,  absolute  on  its  face,  the  grantee 
promised  to  reconvey.  See  Miller  v.  Fletcher,  27 
Gratt,  403.  Consult  2  Washb.  Real  Prop.,  49  (483),  et 
seq.,  for  full  citation  of  authorities. 

As  to  what  in  general  will  be  held  to  constitute  a 
mortgageand  the  effect  of  separate  contracts,  when 
construed  together,  see  Jackson  v.  Green,  4  Johns., 
186,  note. 
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There  is  no  principle  in  equity  better  settled 
than  that  -every  contract  for  a  security  of  a 
debt,  by  the  conveyance  of  real  estate,  is  a 
mortgage  ;  and  all  agreements  of  the  parties, 
tending  to  alter  in  any  subsequent  event  the 
original  nature  of  the  mortgage  and  prevent 
the  equity  of  redemption,  are  void.  If  the  con- 
veyance or  assignment  was  a  mortgage  in  the 
beginning,  the  right  of  redemption  is  an  insep- 
arable incident,  and  cannot  be  restrained  or 
clogged  by  agreement.  Though  the  convey- 
ance be  absolute  in  terms,  yet  if  the  intention 
appear  to  make  the  estate  redeemable,  it  will 
continue  so  until  foreclosure  ;  for  the  maxim 
of  equity  is,  that  the  estate  cannot  be  a  mort- 
gage at  one  time  and  an  absolute  purchase  at 
another.  This  is  an  elementary  rule  on  this 
subject,  and  the  object  of  it  is  to  prevent  im- 
position and  fraud  on  the  mortgagor. 

The  original  design  of  the  assignment  in  this 
case  being  admitted  to  be  by  way  of  pledge  or 
mortgage  for  a  debt,  and  this  design  being  con- 
tained in  a  collateral  instrument  executed  con- 
currently by  the  defendant,  Clark,  it  seems  to 
put  an  end  to  all  question  as  to  the  right  of 
redemption.  And  upon  a  tender  of  the  $225, 
with  interest,  in  Feb.,  1831,  the  plaintiff  was 
entitled  to  a  reassignment  of  the  bond  and 
mortgage  ;  and  any  payment  and  discharge  of 
the  mortgage  afterwards,  by  negotiation  be- 
tween the  two  defendants,  was  fraudulent  and 
void  as  respected  the  plaintiff.  It  is  satisfac- 
torily shown  that  the  defendant,  Davis,  had 
notice  of  the  plaintiff's  claim  upon  the  bond 
and  mortgage,  prior  to  the  negotiation  and  set- 
tlement between  him  and  the  defendant,  Clark, 
and  the  same  was  made  at  his  peril  and  in  his 
own  wrong.  It  was,  according  to  my  judg- 
ment of  the  facts,  a  fraudulent  combination, 
between  the  two  defendants,  to  deprive  the 
plaintiff  of  his  rights. 

328*]  *The  plaintiff  has  been  treated  by 
the  defendant,  Clark,  with  great  injustice, 
and  it  is  incredible  that  he  should  have  agreed 
to  sell  absolutely,  a  bond  and  mortgage,  well 
secured  (for  nothing  appears  to  gainsay  this 
presumption),  for  upwards  of  $1,000,  for  the 
grossly  inadequate  sum  of  $225.  The  right  of 
redemption  rests  in  this  case  upon  the  most 
obvious  principles  of  equity.  It  is  just  and 
proper  that  Clark  should  pay  the  balance  due 
to  the  plaintiff,  since  he  has  appropriated  the 
bond  and  mortgage  to  his  own  use  and  dis- 
charged the  same,  after  receiving  payment  of 
part  and  taking  new  security  on  new  terms  for 
the  residue. 

Mr.  8.  M.  Hopkins,  for  the  appellant,  made 
the 'following  points: 

1.  The  distinct  ground  of  the  bill  is  fraud 
and  imposition  in  the  terms  of  the  writings, 
the  contract  being  fraudulently  stated  to  an 
unlettered    man.     But  this  ground   is   aban- 
doned when  the  interrogatories  are  drawn  up, 
and  is  not  at  all  supported  by  the  testimony, 
nor  relied  upon  in  the  decree. 

2.  All  the  testimony  of  the  complainant  be- 
low, goes  only  to  alter  a  written  contract  by 
parol,  or  to  set  up  a  contract  by  parol,  against 
the  terms  of  a  written  contract. 

3.  The  decree  goes  upon  the  ground,  neither 
of  the  fraud  alleged  in  the  bill,  nor  the  parol 
matter  shown  in  evidence  against  the  writing 
— but  upon  the  ground  that  the  papers,  as  they 
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stand,  constitute  a  mortgage;  whereas  upon  the- 
case  as  proven,  it  is  not  a  mortgage,  but  a  con- 
ditional sale. 

4.  All  the  allegations  of  fraud  in  the  appel- 
lant are  completely  disproved. 

5.  This  was  the  case  of  a  contract  of  hazard, 
and  is  no  more  to  be  altered  by  the  event  of 
the  risk  in  question  than  a  chance  in  a  lottery 
or  an  insurance. 

6.  The    respondent    had    no    claim    upon? 
Davis  for  payment,  without  offering  him  an. 
indemnity. 

In  support  of  the  3d  point,  he  relied  upon 
the  fact  that  at  the  time  of  the  assignment, 
the  promissory  notes  given  by  the  respondent 
for  the  debt  were  surrendered  and  destroyed. 
He  said  the  original  debt  was  gone.  There- 
cannot  be  a  mortgage  unless  to  secure  a  debt; 
but  Henry  was  left  under  no  obligation  to  pay. 
Had*  the  assignment  proved  unavailing,  or  the 
mortgage  *from  Davis  unproductive,  [*32i> 
the  appellant  would  have  been  without  remedy. 
A  personal  obligation  to  pay  is  of  the  essence- 
of  a  mortgage.  The  transaction  between 
these  parties  was  a  mere  accord  and  satisfac- 
tion for  the  debt.  Where  the  grantee  of  lands 
subject  to  a  limited  power  of  redemption,  has 
not  all  the  remedies  of  a  mortgagee,  the  con- 
veyance is  not  a  mortgage  but  a  limited  sale. 
Therefore,  where  lands  were  conveyed  in  lieu 
and  satisfaction  of  a  portion  charged  on  them, 
with  a  clause  of  redemption  if  the  portioni 
were  paid  in  ten  years,  there  being  no  covenant 
for  the  payment  of  the  portion,  nor  any  col- 
lateral security,  a  redemption  was  refused 
after  ten  years;  for,  if  the  produce  of  a  sale 
of  the  lands  were  insufficient  to  discharge  the 
portion,  the  grantee  could  have  no  remedy 
against  the  grantor,  to  recover  the  deficiency. 
(Goodman  v.  Grierson,  2  Ball  &B.,  274.)  The 
fair  criterion,  in  equity,  to  determine  whether 
a  deed  be  a  mortgage  or  not,  is,  are  the  reme- 
dies mutual  and  reciprocal?  (Id.,  279.)  Has 
the  grantee  all  the  remedies  that  a  mortgagee- 
is  entitled  to?  This  is  like  a  lottery  or  insur- 
ance transaction.  A  discount  is  allowed  by 
way  of  premium,  and  the  assignment  is  with- 
out recourse. 

Mr.  S.  A.  Foot,  for  the  respondent,  stated 
the  following  points  : 

1.  The  Court  of  Chancery  will  always  re- 
lieve against  a  forfeiture  or  loss,  resulting  from 
the  non-payment  of  money  on  the  day,  if  com- 
pensation can  be  made;    and  interest  of  the- 
money  is  always  held  to  be  an  adequate  com- 
pensation.    (Wattisv.    Crimes,  1  Ch.  Cas.,  89; 
1  Eq.  Cas.  Abr.,  113,  S.  C.;  Cage  v.  Rusnell,  2 
Vent.,  352;  1  Madd.  Ch.,  27-8,  and  the  cases- 
there  cited;  Skinner  v.  Dayton,  2  Johns.  Ch., 
535,   per  Kent,    Ch.;   Skinner    v.     White.    17 
Johns.,  365,  per  Spencer,  Ch.  J.;  M.369,  per 
Yates,  J.;  Manlovev.  Ball,  2  Vern.,  84.) 

2.  An  absolute  conveyance  of  real  and  per- 
sonal property,  with  an  agreement  to  reconvey 
in  case  a  sum  of  money  is  paid  by  a  certain 
day,  is  a  mortgage.    (Dey  v.  Dunham,  2  Johns. 
Ch.,  189;  Peterson  v.   Clark,  15  Johns.,  205 -r 
Dunham  v.  Dey,  Id.,  555;  Mantove  v.  Ball,  % 
Vern.,  84;  1  Eq.  Cas.  Abr.,  313,  S.  C.) 

3.  Every  conveyance  of  real  and  personal 
property,  made  with  a  view  to  secure  a  debt, 
is  a  mortgage,  and  it  will  be  so  regarded  in 
equity  if  the  object  of  the  conveyance  is  made- 
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out  by  parol  or  written  evidence.  The  facts 
in  this  case  show  that  the  object  of  the  assign- 
ment of  the  note  and  mortgage  was  to  secure 
the  $225  due  to  Clark.  (1  Pow.  on  Mort.,  154- 
156;  1  Madd.  Ch.,  414-418.) 

4.  Any  agreement  made  at  the  time,  or  sub- 
sequent to  the  giving  of  a  mortgage  without 
any  new  consideration,  tending  to  embarrass 
or  defeat  the  right  of  redemption  after  for- 
33O*]  feiture  *of  the  mortgage,  is  held  in 
equity  to  be  illegal,  oppressive  and  void. 

5.  The  conduct  of  Clark  merits  the  adjudi- 
cation of  costs  against  him. 

He  remarked  that  in  Dunham  y.  Dey,  the 
defeasance  was  executed  more  than  a  year 
after  the  deed,  yet  holden  a  mortgage. 

Mr.  Hopkins,  in  reply,  said  no  attempt  is 
made  to  answer  the  appellant's  point  grounded 
on  the  Statute  of  Frauds.  A  sealed  instru- 
ment cannot  thus  be  defeated  by  parol.  ( Vide 
Gillespie  v.  Moon,  2  Johns.  Ch.,  590.)  Nor  has 
the  objection  that  an  agreement  in  restraint 
of  the  right  to  redeem  is  any  application  to 
this  case.  Here  never  was  any  right  to  re- 
deem. The  assignment  was  absolute  from  the 
nature  of  the  transaction.  The  debt  was  de- 
stroyed at  the  moment  of  its  execution  and 
all  collateral  remedy  gone.  Suppose  the 
mortgage  had  turned  out  to  be  not  worth  five 
straws;  we  never  could  have  recovered  the 
balance  of  Henry.  It  was  a  mere  conditional 
sale,  within  the  case  from  Ball  &  Beatty,  and 
the  condition  precedent  not  being  performed, 
we  are  under  no  obligation  to  reconvey. 

WOODWORTH,  /.  The  bill  states  that  at  the 
time  the  assignment  was  made,  the  appellant 
declared  it  was  by  way  of  pledge,  and  that 
the  instrument  in  writing  delivered  to  the  re- 
spondent was  an  agreement  to  redeliver  the 
mortgage  on  payment  of  $225.  In  the  answer, 
the  appellant  alleges  it  was  an  absolute  sale 
and  transfer,  but  he  admits  that  he  agreed  to 
resell  and  reassign,  if  the  respondent  paid 
$225,  on  or  before  the  1st  of  Oct.  then  next; 
that  he  wrote  and  signed  an  instrument  to  that 
effect. 

William  Halstead,  a  subscribing  witness, 
testifies  that  Clark  gave  Henry  a  writing, 
which  specified  that  if  Henry  paid  the  money 
by  the  1st  of  Oct.,  he  was  to  reassign;  if  not, 
Clark  was  to  hold  the  mortgage.  This  does 
not  vary  materially  from  the  writing  stated  in 
the  answer  There  is  no  magic  in  the  words 
"agreeing  to  sell  the  mortgage,"  to  distinguish 
the  case  from  an  agreement  to  reassign.  Hal- 
stead  is  not  contradicted  as  to  the  fact  that 
the  assignment  was  received  as  a  security. 
33 1*]  *There  is  proof  that,  afterwards,  the 
respondent  admitted  it  was  a  sale,  and  the  ap- 
pellant admitted  it  was  a  security. 

Without  reference  to  the  construction  which 
the  law  would  put  on  the  transaction,  I  am 
satisfied  that,  at  the  time,  neither  party  con- 
sidered the  assignment  an  absolute  sale.  If  it 
was  not,  the  respondent  had  a  right  to  redeem 
and  is  not  barred  by  non-payment  at  the  day. 

The  case  warrants  the  inference  that  Clark 
supposed  the  papers  were  so  drawn  as  to  de- 
feat the  right  of  redemption,  if  there  was  a 
failure  of  payment,  and  that  the  word  "sell" 
was  inserted,  instead  of  the  more  appropriate 
term  '  'reassign,"  so  as  thereby  to  obtain  a  mort- 
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gage  of  $1,065  for  the  inadequate  consideration 
of  $225. 

The  whole  operation  seems  to  be  devised  for 
the  purpose  of  overreaching  an  ignorant  man 
who  could  neither  read  nor  write. 

There  cannot,  however,  be  any  doubt,  that 
the  writing  executed  by  the  appellant  was, 
per  se,  a  defeasance  merely.  ,  On  what  terms 
was  the  appellant  to  sell?  Not  for  the  value 
of  the  security,  but  the  amount  of  the  original 
debt  not  equal  to  one  fourth  of  the  mortgage. 
This  speaks  a  language  not  to  be  mistaken. 
The  instrument  must  be  construed  as  a  cov- 
enant to  reassign. 

The  right  to  redeem  is  carefully  protected 
by  courts  of  equity.  They  will  not  suffer  an 
agreement  to  prevail,  that  the  estate  shall  be- 
come an  absolute  purchase  in  the  mortgagee, 
upon  any  event  whatever.  The  reason  of  the 
rule  is,  because  it  puts  the  borrower  too  much 
in  the  power  of  the  lender,  who  being  distressed 
at  the  time,  is  generally  too  much  inclined  to 
submit  to  any  terms.  There  is  no  exception 
to  the  rule,  "once  a  mortgage,  and  always  a 
mortgage."  (1  Madd.,  413.)  No  agreement 
of  the  parties  can  affect  the  doctrine  as  to  re- 
demption in  a  court  of  equity.  In  Seton  v. 
Slade,  7  Ves.,  Jr.,  273,  Ld.  Eldori  observes, 
"you  shall  not  by  special  terms,  alter  what 
this  court  says  are  the  special  terms  of  that 
contract."  I  refer  to  the  following  cases, 
which  fully  support  these  principles :  2  Ch. 
Cas  ,  58,  159,  147  ;  Toomes  v.  Conset,  3  Atk., 
261 ;  1  Vern.,  8,  33  ;  Floyer  v.  Lamngton,  1  P. 
Wms. ,  268. 

*The  respondent,  in  Apr.,  1821,  gave  [*332 
notice  to  Davis  that  he  should  look  to  him, 
and  forbade  his  making  payment  to  Clark.  In 
May  following,  Davis  made  a  settlement  with 
Clark,  and  accepted  a  discharge.  He  appears 
to  have  been  fully  apprised  of  the  circum- 
stance, and  took  upon  himself  the  risk  of  be- 
ing answerable  to  the  respondent.  He  cannot 
justly  complain,  in  being  made  liable  for  the 
balance  that  may  remain  due  after  execution 
against  the  appellant  shall  have  been  executed 
and  exhausted. 

I  am  of  opinion  that  the  decree  of  His  Honor, 
the  Chancellor,  be  affirmed. 

SUTHERLAND,  J.,  concurred. 

SAVAGE,  Ch.  J.  (after  stating  the  facts) :  I 
concur  fully  in  the  opinion  given  by  His 
Honor,  the  Chancellor.  The  assignment  was 
intended  merely  as  a  security,  and  not  as  an 
absolute  sale.  Such  was  the  understanding  of 
the  witness  Halsted,  and  such  is  the  reason- 
able construction  upon  the  acts  of  the  parties. 

That  a  deed,  absolute  on  its  face,  but  accom- 
panied by  an  agreement,  in  writing  or  by  parol, 
operating  as  a  defeasance,  is  a  mere  mortgage, 
is  perfectly  well  settled.  (Dey  v.  Dunham,  2 
Johns.  Ch.,  189  ;  Peterson  v.  Clark,  15  Johns., 
205.) 

The  character  of  the  transaction  between 
the  parties  being  established,  the  rights  of 
mortgagor  and  mortgagee  are  easily  ascer- 
tained. 

It  is  a  well  settled  principle,  that  chancery 
will  not  suffer  any  agreement  in  a  mortgage  to 
prevail,  which  shall  change  it  into  an  absolute 
conveyance  upon  any  condition  or  event  what- 
ever. (Howard  v.  Harris,  1  Vern.,  190;  James 
v.  Oades,  2  Id.,  402.)  "Once  a  mortgage  always 
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a  mortgage."  In  Newcomb  v.  Bonhan,  1  Vern., 
7,  where  an  absolute  conveyance  was  given, 
with  a  defeasance  upon  payment  of  £1,000, 
during  the  life  of  the  grantor,  and  the  grantor 
covenanted  that  it  should  never  be  redeemed 
after  his  death  ;  yet  redemption  was  decreed. 
333*]  *The  respondent  was,  in  this  case, 
clearly  entitled  to  redeem  ;  and  the  decree  of 
the  Chancellor  should  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decree  of  His  Honor,  the 
Chancellor,  made  in  this  cause,  be  in  all  things 
affirmed  ;  and  that  the  appellant  pay  to  the 
respondent  his  costs  in  this  court,  to  be  taxed  ; 
and  that  the  record  and  proceedings,  &c.,  be 
remitted,  &c. 

Affirming— 7  Johns.  Ch.,  40. 

Cited  in— 1  Wend.,  437 :  13  Wend.,  488 ;  14  Wend., 
66;  1  Paige,  56,  206;  8  Paige,  250;  2  Edw.,  542;  1 
Sandf.  Ch.,  65;  8  N.  Y.,  419;  31  N.  Y..  401;  46  N.  Y., 
610.  632 :  52  N.  Y..  258 ;  68  N.  Y.,  503 ;  4  Lans.,  316 ;  6 
Hun,  160;  6  Barb.,  24;  16  Barb.,  444;  27  Barb..  500:  47 
Barb.,  228:  59  Barb.,  23;  42  How.  Pr.,  152;  6  Abb. 
Pr.,  122 ;  9  Bos.,  32T ;  2  Leg.  Obs.,  342 ;  26  Cal.,  602 ;  33 
Cal.,  333 ;  59  111.,  278 ;  62  Ind.,  502. 


CHARLES  WILKES  AND  THE  PRESI- 
DENT, DIRECTORS  AND  COMPANY 
OF  THE  BANK  OF  NEW  YORK,  Plaint- 
iffs in  Error, 

EDWARD  LION,  ex  dem.  MEDCEF  EDEN 
and  JOHN  WOOD,  otherwise  called  JOHN 
WOOD,  JUNIOR,  Assignee  of  MEDCEF  EDEN, 
Defendant  in  Error. 

Construction  of  a  Will — Devise — Executory  De- 
vises— Remainders — Estates  Tail — Stare  De- 
cisis — Effect  of  Levy  of  Fine,  by  Holder,  by 
Deforcement. 

E.  died  in  Sept.,  1798,  having,  by  his  last  will,  dated 
Aug.  29. 1798,  devised  lands  to  his  son  Joseph,  in  fee  : 
and  other  lands  to  his  son  Medcef,  in  fee;  and 
added :  "  It  is  my  will,  and  I  do  order  and  appoint, 
that  if  either  of  my  said  sons  should  depart  this  life 
without  lawful  issue,  his  share  or  part  shall  go  the 
survivor ;  and,  in  case  of  both  their  deaths,  without 
lawful  issue,  then  I  give  all  the  property,  &c.,  to  my 
brother  John  E..  of,  &c.,  and  sister  Hannah  J.,  of, 
&c.,  and  their  heirs."  Joseph,  one  of  the  sons,  died 
in  Aug.,  1812,  without  lawful  issue,  leaving  his 
brother  M.  surviving,  who  afterwards  died  July  26, 
1819.  without  lawful  issue ;  held,  that  on  the  death 
of  the  testator's  son  Joseph  the  limitation  over, 
which  was  good  as  an  executory  devise,  vested  in 
M..  the  surviving  son  : 

And  per  Sanf  ord,  Chancellor,  concurring  with  the 
court  below,  the  devise  in  his  favor,  having  taken 
effect,  ceased  to  be  executory,  and  he  became  seised 
in  fee  tail,  by  necessary  implication  of  law,  with  a 
remainder  expectant  in  favor  of  John  E.  and  Han- 
nah J.,  the  brother  and  sister  of  the  testator  :  and 
by  virtue  of  the  Statute  of  Feb.  23, 1786,  abolishing 
estates  tail,  M.  became  seised,  in  fee  simple  abso- 
lute, of  all  the  estate  devised  to  his  brother  Joseph. 

But  per  Cramer,  Senator,  the  devise  to  John  E. 
and  Hannah  J.  was  originally  limited  upon  too  re- 
mote a  contingency,  to  wit :  an  indefinite  failure  of 
issue  in  the  two  previous  devisees.  This  not  being 
334*]  qualified,  like  the  *devise  over  to  Medcef.  by 
the  word  "survivor,"  the  last  devise  was  void  for 
this  reason. 

No  division  of  the  court  was  taken  as  to  the  ground 
upon  which  they  denied  operation  to  the  last  de- 

NOTE.— Compare  above  case  of  Wilkes  v.  Lion 
with  Jackson  v.  Bull,  10  Johns..  19;  Jackson  v. 
Thompson,  6  Cow.,  178;  Jackson  v.  Billinger,  18 
Johns.,  368;  Anderson  v.  Jackson,  16  Johns.,  382; 
Lion  v.  Burtiss,  20  Johns..  483. 
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vise;  but  they  voted  generally,  to  affirm  the  judg- 
ment below. 

A  person  holding  land  by  deforcement  merely 
cannot  levy  a  fine  so  as  to  affect  or  bar  a  stranger 
to  it; 

And  accordingly,  B.  having  purchased  Joseph's 
interest  in  his  lifetime,  and  levied  a  fine  thereof ; 
held,  that  this  would  not  bar  the  right  of  Medcef. 

When  the  first  of  several  executory  devises  vests 
in  possession,  those  which  follow  vest  in  interest  at 
the  same  time,  and  ceasing  to  be  executory,  become 
vested  remainders,  subject  to  all  the  incidents  of 
remainders.  Per  Sanford,  Chancellor. 

No  remainder  can  exist  without  a  preceding  es- 
tate to  support  it.  Id. 

Whenever  a  devise  of  a  future  interest  can  take 
effect  as  a  remainder,  it  shall  be  so  considered,  and 
not  as  an  executory  devise.  Id, 

Our  laws  allow  the  owner  of  lands  to  devise  them 
according  to  his  affections  or  his  pleasure.  Id. 

Rule  recognized,  that  an  executory  devise  shall 
not  prevail,  when  it  extends  beyond  a  life  or  lives 
in  being,  and  21  years  and  9  months  afterwards.  Id. 

All  dispositions  in  the  nature  of  entails  are  op- 
posed to  the  policy  of  our  institutions. 

It  seems  that  estates  tail  are  not  simply  abolished 
and  thrown  back  to  fees  conditional  to  the  common 
law,  either  by  the  Statute  of  1782,  the  Statute  of  1786 
(vide  1  Greenl.,  205 ;  1  Kent  &  Radcliff,  44 ;  1  Wood- 
worth  &  Van  Ness.  52).  or  by  the  Statute  of  1788,  re- 
pealing all  the  English  Acts.  Vide  2  Greenl.,  116, 
sec.  37  ;  1  Kent  &  Radcliff,  358,  sec.  28 ;  1  Woodworth 
&  Van  Ness,  526,  sec.  30.  But  these  Statutes  suffer 
the  estate  tail  to  arise  and  then  change  it  into  a  fee 
simple. 

The  maxim  stare  dec.isis  considered,  arguendo,  by 
counsel ;  by  Root,  President ;  Sanford,  Chancellor, 
and  Wheeler,  Senator,  in  the  course  of  discussion ; 
and  by  Cramer,  Senator,  in  delivering  his  final  opin- 
ion in  the  cause. 

Construction  of  Devise.  Authorities  cited  that  a 
will  must  be  construed  throughout  as  it  should  have 
been  at  the  instant  of  the  testator's  death  and  can- 
not be  varied  by  subsequent  circumstances.  Per 
Jones,  counsel,  immediately  after  the  close  of  the 
Attorney-General's  argument. 

Seisin  of  the  Devisor.  Authorities  cited,  showing 
that  he  must  be  seised  at  the  time  of  his  death ; 
otherwise  devise  cannot  take  effect.  Id. 

Ejectment.  Authorities  cited  that  if  the  interest 
of  the  plaintiff's  lessor  expire  after  the  commence- 
ment of  the  suit,  and  before  judgment,  he  shall  have 
judgment  and  execution  for  his  damages,  but  not 
for  the  land.  Id. 

Ejectment.  Authorities  cited  and  considered, 
which  show  the  exceptions  to  the  rule  that  the  de- 
fendant may  protect  himself  by  showing  an  out- 
standing title.  Burr,  counsel,  aryuendo.  Answer 
by  Jones,  counsel,  at  the  close  of  his  reply. 

*Evidence.  Authorities  cited,  showing  that  [*335 
after  a  man's  absence  for  seven  years,  without  be- 
ing heard  of,  he  shall  be  presumed  dead.  Burr, 
counsel,  arguendo. 

Citations— 16  Johns.,  382,  386;  2  Cai.  Cas..  217 ;  2 
Johns.  Cas.,  451 ;  1  Ridg.,  509. 513 ;  1  Johns.,  440 ;  18 
Johns.,  368:  Doug.,  470;  3  Johns.,  292;  10  Johns.,  12 : 
11  Johns.,  337. 

ERROR  from  the  Supreme  Court.  This  was 
one  among  several  causes,  the  fate  of 
which  was  supposed  to  have  been  fixed  by  the 
decision  in  Anderson  v.  Jackson,  16  Johns., 
382.  The  present  cause  related  to  the  same 
subject-matter,  and  involved  a  construction  of 
the  same  will,  which  called  forth  such  elabo- 
rate discussion  in  that  cause,  not  only  from  the 
counsel,  but  the  Court  of  Errors.  ( Vide  the 
opinion  of  Yates,  Senatoi-,  Ib.,  435,  and  the 
dissenting  opinions  of  the  late  Chancellor  Kent, 
and  Hammond,  Senator,  Ib.,  397,  424.)  Speak- 
ing of  the  prominent  point  in  that  case,  Chan- 
cellor Kent  remarked  :  "This  may  well  be  con- 
sidered a  grave  and  important  question,  de- 
manding the  utmost  care  and  attention  on  the 
part  of  this  court ;  for,  it  was  said,  on  the 
argument,  that  property,  to  the  value  of  half 
a  million  of  dollars,  depended  upon  the  decis- 
ion to  be  made  in  this  case." 
The  circumstances  out  of  which  this  litiga- 
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tion  arose,  are  briefly  these  :  Medcef  Eden, 
the  elder,  being  seised  in  fee  of  the  premises  in 
question,  and  having  two  sons,  Joseph  and 
Medcef,  made  his  will,  dated  Aug.  29,  1798, 
by  which  he  devised  certain  real  estate  in  the 
City  of  N.  Y.  and  its  vicinity,  including  the 
premises  in  question,  to  Joseph  and  his  heirs, 
&c. ,  and  assigns  ;  and  certain  other  real  estate 
to  Medcef  and  his  heirs,  &c.,  and  assigns; 
and  then  added  :  "If  either  of  my  said  sons 
should  depart  this  life  without  lawful  issue, 
his  share  or  part  shall  go  to  the  survivor — and 
in  case  of  both  their  deaths  without  lawful 
issue,  then  I  give  all  the  property  aforesaid  to 
my  brother,  John  Eden,  of  Loftus,  in  Cleve- 
land, in  Yorkshire,  and  my  sister  Hannah 
Johnson,  of  Whitby,  in  Yorkshire,  and  their 
heirs." 

Medcef  Eden,  the  elder  and  devisor,  died 
seised  Sept.  8,  1798,  and  his  son  Joseph  took 
possession,  as  devisee.  Between  May  16, 1801, 
and  his  death,  all  his  interest  under  the  devise 
passed  into  other  hands  by  a  sale  upon  sev- 
eral writs  of  fi.  fa.  against  him,  the  Bank  of 
N.  Y. ,  one  of  the  plaintiffs  in  error,  being  the 
336*]  principal  purchaser.  *A  part  of  this 
interest  came  to  Anderson.  Joseph  died  Aug. 
20,  1813,  without  lawful  issue. 

Apr.  16,  1816,  the  Bank  of  N.  Y.  conveyed 
the  subject  of  their  purchase  by  deed  of  bar- 
gain and  sale  in  fee  simple  to  one  Goelet,  to 
make  him  a  tenant  to  the  prcectpe,  in  order  to 
levy  a  fine  which  was  completed  Jan.  Term, 
1817.  The  writ  of  covenant  was  tested  Jan. 
13,  1816,  the  first  proclamation  was  in  Mav 
Term,  1816,  and  the  last  in  Jan.  Term,  18W. 

One  question  in  this  suit  was,  whether  this 
fine  was  not  void,  because  the  parties  thereto 
had  no  estate  in  the  premises. 

The  claim  of  Anderson  had  been  determined 
against  him,  independent  of  this  last  point,  in 
Anderson  v.  Jackson,  on  error,  Jan.  1819. 

May  16,  1819,  Medcef,  the  younger,  entered 
to  avoid  the  fine,  and  demised  to  Lion,  the 
defendant  in  error. 

It  was  supposed  that  Anderson  v.  Jackson 
had  settled  the  controversy  in  relation  to  the 
entire  subject  of  the  devise  to  Joseph  ;  but  be- 
fore the  trial  of  this  cause  (Dec.  2,  1820),  Med- 
cef, the  younger,  died  without  issue,  having 
made  a  will,  &c.,  which  gave  rise  to  the  addi- 
tional question,  whether  the  premises  had  not 
passed,  by  the  ulterior  devise,  to  John  Eden 
and  Hannah  Johnson. 

This  suit  was  on  the  demise  of  Medcef 
Eden,  the  younger,  to  Lion,  in  the  lifetime  of 
the  former,  for  fifteen  years  from  May  6,  1819. 
The  lease  was  actually  executed  as  laid  in  the 
declaration.  At  the  trial  a  special  verdict  was 
found  containing  the  material  facts  as  above 
stated,  on  which  the  Supreme  Court  gave  judg- 
ment for  the  plaintiff,  .Ian.  Term,  1823. 

The  reasons  for  this  judgment  were  assigned 
as  in  20  Johns.,  486-492. 

For  a  more  particular  account  of  the  facts, 
see  20  Johns.,  483,  S.  C.,  and  Anderson  v.  Jack- 
son, 16  Johns.,  382. 

Mr.  Talcott,  Atty-Gen.,  for  the  plaintiffs  in 
error,  stated  the  following  points  : 
337*]  *1.  That  Joseph  Eden  was  seised  of 
an  estate  in  fee  simple,  absolute  in  the  prem- 
ises in  question,  at  the  time  the  judgments 
against  him,  under  which  the  title  of  the 
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plaintiffs  in  error  is  derived,  were  docketed  ; 
and  the  plaintiffs  in  error,  or  those  under 
whom  they  hold  by  the  sheriff's  sale  and  con- 
veyances by  virtue  of  the  executions  on  those 
judgments,  acquired  a  valid  and  effectual  title 
to  the  premises  in  fee  simple. 

2.  That  the  estate    of    Medcef    Eden,  the 
younger,  in  the  premises  in  question,  if  he  had 
any  estate  or  interest   therein,    was    (in  the 
events  that  happened)  an  estate  for  life,  which 
was  terminated  by  his  death.     His  interest,  if 
he  had  any  interest  in  the  premises,   being  at 
most  that  of  a  tenant  under  an  executory  de- 
vise, determinable  by  his  death  without  issue  : 
and  he  having  died  without  issue,  his  title  and 
that  of  all  persons  claiming  title  from  or  under 
him  was  determined. 

3.  That  the  fine  barred  all  the  right  of  Med- 
cef Eden,    the  younger,   to  the  premises  in 
question,  if  ever  he  had  any  right  thereto. 

4.  That  the  plaintiff  in  the  suits  in  the  Su- 
preme Court  was  not  entitled  to  any  judgment 
on  the  special  verdict  in  the  cause  ;  or,  if  he 
was  entitled  to  any  judgment,  he  could  only 
be  entitled,  under  the  circumstances  of    the 
case,  to  judgment  for  the  damages  found  by 
the  jury,  and  not  to  judgment  for  the  terra, 
or  any  estate  or  'interest  in  the  premises  in 
question. 

5.  That'the  judgment  of  the  Supreme  Court 
is  erroneous  and  ought  to  be  reversed. 

1.  For  the  situation  of  real  titles  in  England 
before  the  Statute  de  Donis,  the  court  are  re- 
ferred to  1  Reeve's  History  of  the  Common 
Law,  294.  The  case  of  a  conditional  fee  is 
there  stated  much  like  the  present.  I  refer  to 
this  author,  because  Blackstone  (2  Bl.  Com., 
110)  has  limited  his  attention  principally  to 
that  class  of  conditional  fees  at  which  the 
Statute  de  Donis  was  particularly  aimed,  and 
which  were  changed  by  it  into  estates  tail.  (1 
Reeve's  Hist.  C.  £.,  395;  3,  Id.,  4,  5.)  These 
were  estates  to  a  man  and  the  heirs  of  his 
body,  or  the  heirs  male  of  his  body,  &c.,  or  to 
the  heirs  of  his  body  and  on  failure  of  these 
then  over  :  in  which  cases,  on  the  donee  hav- 
ing issue,  the  estate  became  *absolute  [*338 
and  he  might  convey.  Reeve  states  a  variety 
of  other  cases.  The  Statute  of  Westminster  2 
recited  the  mischiefs  which  attended  these 
fees  conditional,  and  provided  that  the  will  of 
the  donor  should  henceforth  be  observed,  by 
the  reverter  of  the  estate  on  failure  of  issue. 
(2  Bl.  Com.,  112  ;  Litt.,  sec.  13.)  Upon  the 
construction  of  this  Act,  says  Blackstone  (2 
Bl.  Com.,  112),  the  judges  "  divided  the  estate 
into  two  parts,  leaving  in  the  donee  a  new 
kind  of  particular  estate,  which  they  denom- 
inated a  fee  tail ;  and  vesting  in  the  donor  the 
ultimatee  fee  simple  of  the  land,  expectant  on 
the  failure  of  issue  ; "  and  they  admitted  of  no 
such  thing  as  a  fee  conditional.  (2  Reeve's 
Hist.  C.  L.,  166;  3  Id.,  4,  5.) 

After  the  Statute  of  Wills  (32  Hen.  VIII., 
ch.  1  ;  34  and  35  Hen.  VIII.,  ch.  5  ;  12  Car., 
2,  24;  1  Greenl.,  386,  7;  1  K.  &  R.,  178;  1 
Woodw.  &  Van  Ness,  364),  the  doctrine  of  the 
Statute  de  Donis  was  transferred  to  these  ;  that 
is  to  say,  the  intent  was  to  be  pursued  ;  but  on 
this  head  the  courts  have  found  very  great 
difficulty  in  construing  the  intention.  One 
rule  which  they  have  adopted  is,  that  where 
the  testator  appeared  to  have  one  great  general 
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intent,  the  particular  intent  shall  yield  to  it. 
This  rule,  as  to  the  question  whether  the  dev- 
isee shall  take  an  estate  tail,  is  exemplified  in 
Robinson  v.  Robinson,  1  Burr. ,  38 ;  Driver  v. 
Standring  &  Hoole,  2  Wils.,  88  ;  Roev.  Jeffery, 
7  T.  R.,  585,  and  Doe  v.  Cooper,  1  East,  229. 
Now,  there  were  two  objects  to  be  accom- 
plished by  this  limitation  :  one  was  to  provide 
for  the  issue  of  Joseph  indefinitely,  which 
could  be  accomplished  only  by  the  creation  of 
an  estate  tail ;  another  was  a  limitation  over  to 
Medcef  on  the  failure  of  Joseph's  issue,  with 
the  same  object  of  providing  indefinitely  for 
the  issue  of  the  latter.  A  devise  in  fee  simple, 
generally,  would  have  defeated  the  intent  by 
placing  the  subject  in  the  power  of  the  first 
taker,  or  if  in  fee  tail,  the  contingency  was  too 
remote  to  warrant  a  limitation  over.  If  we 
are  correct  in  saying  that  the  testator  intended 
to  provide  for  the  issue  of  the  first  taker  in- 
definitely, then,  whatever  estate  may  have 
been  created  by  these  words  under  our  law,  it 
cannot  go  over  ;  and  it  must  share  the  same 
fate,  if  it  amounted  to  an  estate  tail. 

The  words  "dying  without  issue,"  import 
an  indefinite  failure  of  issue,  not  only  in  their 
339]  *legal  and  technical  sense,  but  *such 
was  probably  the  ancient  popular  meaning  of 
the  phrase.  The  writ  of  formedon  in  the  re- 
mainder always  alleged  that  the  donee  died 
without  heir  of  his  body  issuing  ;  and  the 
allegation  was  satisfied  by  proof  that  issue 
failed  either  at  his  death,  or  at  any  time  after- 
wards. 

It  is  a  general  principle  in  the  construction 
of  wills,  that  when  a  testator  uses  words 
which  have  been  defined  by  judicial  decision, 
he  must  be  considered  as  speaking  conform- 
ably to  legal  definition,  unless  there  are  other 
circumstances  clearly  indicative  of  a  different 
intent.  (Counden  v.  Cleek,  Hob.,  33  ;  Ide  v. 
Ide,  5  Mass.,  501,  per  Parsons,  Cli.  J.)  It  is 
material,  then,  to  see  whether  there  is,  by  the 
English  decisions,  any  settled  construction  of 
the  words  "  dying  without  issue ; "  and  of  this 
there  is  no  doubt.  It  is  perfectly  well  estab- 
lished there  that  these  words,  uncontrolled, 
give  an  estate  tail  to  the  first  taker,  and  the 
limitation  over  is  a  remainder  (Doe  v.  Ellis,  9 
East,  386;  Tenny  v.  Agar,  12  Id.,  261;  Ander- 
son v.  Jackson,  16  Johns.,  405-424);  and  though 
in  common  conversation  they  might  mean  a 
failure  of  issue  living  at  the  time  of  the  donee's 
death,  yet,  unless  this  meaning  is  plain  from 
other  words  or  parts  of  the  will,  the  ancient 
signification  must  prevail.  We  admit  that 
these  words  are  not  absolute  and  uncontrol- 
lable ;  but  are  there  any  circumstances  here  to 
take  them  out  of  the  general  rule  ?  The  first 
devise  is  of  one  piece  of  property  to  Joseph, 
his  heirs  and  assigns  ;  the  second  of  another 
and  separate  piece  to  Medcef,  his  heirs  and 
assigns.  Though  these  words  purport  to  give 
a  fee  simple ;  yet  if  the  limitation  over  i 
understood  to  be  upon  an  indefinite  failure  of 
issue,  they  create  but  a  fee  tail.  In  Doe  v. 
Ellis,  9  East,  386,  Lord  Ellenborough,  Ch.  J., 
says  of  a  will,  containing  a  disposition  similar 
to  the  one  under  consideration  that  "the 
premises,  however  large,  may  be  restrained  by 
the  context,  as  premises,  however  narrow, 
may  be  enlarged  by  it."  That  the  word  "as- 
signs" is  added,  does  not  vary  the  case.  (2 
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Fearne,  4th  ed.,  203-209;  Roe  v.  Scott,  Id.,  203; 
Porter  v.  Bradley,  3  T.  R.,  206,  and  vide  3 
Leon.,  5.)  In  Doe  v.  Ellis,  the  Chief  Justice 
says,j"as  to  the  word,' assigns,'  which  follows 
heirs,  we  cannot  collect  any  different  intention 
from  the  addition  of  it,  than  if  the  word  'heirs' 
alone  had  been  used.  Whether  an  estate  be 
given  to  a  man  and  his  heirs,  or  to  him  and  his 
heirs  and  assigns,  must  be  the  same  thing  in  legal 
construction.  The  words  "depart  this  life," 
without,  &c.,  are  of  precisely  the  same  legal 
"import  as  the  more  usual  words '  'shall  [*34O 
die,"  without,  &c.  (Roe  v.  Scott,  2  Fearne,  4th 
ed,,  203  ;  Denn  v.  Clark,  1  Cox,  N.  J.,  340.) 
In  Roe  v.  Jeffrey,  7  T.  R.,  585,  the  words  were 
precisely  the  same  as  used  here,  yet  the  words 
"depart  this  life"  were  not  relied  upon  as  vary- 
ing the  technical  import. 

Here,  then,  is  nothing  to  take  these  words 
out  of  the  general  rule,  except  the  single  word 
survivor,"  which  is  relied  on  to  show  that 
Joseph  took  a  fee  simple  determinable  by  his 
death,  without  issue  then  living,  and  that  the 
estate,  therefore,  passed  over  as  a  contingent 
remainder. 

Mr.  A.  Burr,  for  the  defendant  in  error, 
wished  to  be  informed  whether  counsel  pro- 
posed to  question  the  case  of  Anderson  v.  Jack- 
son, 16  Johns.,  362. 

Mr.  Talcotl.  This  must  depend  upon  the 
court. 

Mr.  Burr.  It  was  there  solemnly  settled 
that  the  limitation  over,from  Joseph  to  Medcef, 
was  an  executory  devise.  Perhaps  hundreds 
of  wills  may  have  been  drawn,  in  reference  to 
that  very  decision.  Will  not  the  barely  allow- 
ing it  to  be  questioned  impair  that  confidence 
in  your  stability  which  should  be  jealously 
maintained  ?  It  was  but  the  other  day  that 
you  stopped  counsel  upon  the  same  ground 
(X  Y.  F.  Ins.  Co.  v.  De  Wolf,  ante,  66,  70); 
telling  them  that  a  point  once  settled  by  this 
court  was  not  again  to  be  questioned  here. 
Permitting  a  contrary  course  would  be  alarm- 
ing in  the  highest  decree.  What  case  can  be 
relied  on  as  fixing  the  law  of  the  land  ? 

Mr.  M.  Van  Buren  (same  side).  The  first 
point  made  by  the  plaintiffs  in  errors  is  that 
Joseph  Eden  had  a  fee  simple  absolute,  and  it 
is  now  proposed  to  infer  this  from  the  fact  that 
the  operative  words  would  have  created  an 
estate  tail  under  the  Statute  de  Donis.  Now, 
we  say  that  matter  is  not  to  be  debated.  It  is 
not  open.  It  was  closed  in  Jackson  v.  Anderson. 
It  was  there  decided,  in  so  many  words,  that 
the  phrase  in  question  would  not  have  cre- 
ated a  fee  simple  tail,  but  that  it  did  create 
a  fee  simple,  determinable,  upon  Joseph's 
death,  without  issue.  This  was  the  precise 
point  determined,  arising  too  upon  this  very 
will.  To  prove  the  importance  of  adhering  to 
an  uniform  rule  of  decision,  he  read  from  1 
Bl.  *Com.,  10,  11;  and  he  remarked  [*341 
that  in  Foley  v.  Burnett,  1  Br.  Oh.,  286,  the 
House  of  Lords  pursued  the  same  course  which 
this  court  lately  took  in  N.  T.  Ins.  Co.  v.  De 
Wolf.  He  also  referred  to  the  concluding  part 
of  Goodyer  St.  John  v.  Bishop  of  Winchester,  2 
Bl. .  930.  Again  ;  this  was  not  made  a  point 
in  the  court  below. 

Mr.  Talcott.  Whatever  may  be  the  rule  of 
the  Lords,  I  hope  the  time  may  not  arrive 
when  this  court  will  refuse  to  correct  an  error 
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^which  it  shall  be  satisfied  is  a  gross  one.  The 
•common  law  of  England,  in  1775,  was  made  the 
law  of  this  Stale,  by  the  Constitution  (Const., 
art.  7,  sec.  13),  and  if  this  court  have  erred  in 
pronouncing  that  law,  they  owe  it  to  their 
•oaths  and  the  Constitution  to  correct  the  decis- 
ion. This  court  have  reviewed  their  decisions. 
Tates  v.  The  People,  6  Johns. ,  337,  was  not  only 
questioned  on  the  argument,  but  partially  over- 
ruled in  Tales  v.  Lansing,  9  Id.,  394.  We  are 
told  stare  decixis.  Why  not  apply  this  rule  to 
the  decisions  in  the  English  books,  which  pre- 
•ceded  the  case  of  Anderson  v.  Jackson,  and 
which  form  the  law  of  the  land? 

But  we  propose  not  merely  to  question  that 
•case.  We  also  mean  to  show  that  the  words 
of  the  will  would,  under  the  Statute  de  Donis, 
•create  an  estate  tail  in  Medcef  Eden,  and  that 
the  decision  in  Anderson  v.  Jackson,  if  correct 
in  the  result,  will,  when  referred  to  its  true 
reason,  carry  over  the  conditional  fee  to 
Medcef  Eden,  which,  for  the  same  reason, 
passed,  on  his  death,  without  issue,  to  John 
Eden  and  Hannah  Johnson.  What  we  say, 
then,  will  be  equally  applicable  to  the  ques- 
tion upon  the  ulterior  limitation. 

Mr.  8.  Jones  (same  side).  The  opening  has 
led  collaterally  to  this  discussion,  and  the  court 
•cannot,  of  course,  so  fully  understand  our 
views,  as  if  we  had  pursued  the  argument 
without  interruption.  My  associate  was  pro- 
ceeding to  show  that  by  the  English  law  this 
would  be  an  estate  tail  in  Joseph  Eden,  and  if 
not  so  considered  here,  it  must  be  upon  princi- 
ples peculiar  to  this  State  ;  and  that  taking 
this  to  be  the  law,  upon  those  new  principles, 
342*]  it  carries  over  the  devise  as  a  fee  *de- 
terminable,  from  Medcef  Eden  to  John  Eden 
And  Hannah  Johnson. 

But  this  court  have  reviewed  their  own  de- 
cision. In  the  late  case  of  N.  Y.  Ins.  Co.  v. 
De  Wolf,  they  merely  said  they  would  look  to 
the  question,  and  unless  there  were  strong 
reasons  for  a  review,  they  would  not  allow  it 
to  proceed. 

Mr.  Talcott.  In  both  views,  we  propose  to 
«how  that  the  word  "  survivor"  does  not  take 
the  phrase  out  of  the  general  rule. 

THE  CHANCELLOR.  It  is  true  that  in  N.  Y. 
Ins.  Co.  v.  De  Wolf  we  did  refuse  to  hear  an 
argument  as  to  one  of  the  points,  which  had 
been  passed  upon  by  this  court  in  Vandenneuvel 
v.  United  Ins.  Co.,  2  Cai.  Cas.,  217;  2  Johns. 
•Cas.,  451,  S.  C.;  and  I  assent  to  all  that  has 
been  said  in  this  case  as  to  the  impropriety  of 
opening  decisions  plainly  and  solemnly  made. 
I  do  not,  at  present,  understand  how  far  the 
•case  of  Anderson  v.  Jackson  may  be  considered 
as  settling  any  point  in  this  cause,  in  the  view 
which  counsel  propose  to  take.  Occasions 
may  arise  when  this  court  ought  to  review 
their  decisions.  If,  on  examining  Anderson  v. 
Jackson,  I  find  that  it  decides  precisely  the 
first  point  now  taken,  I  shall  yield  it  reluc- 
tantly. 

ROOT,  President.  In  N.  Y.  Ins.  Co.  v.  De 
Wolf  an  order  was  made  that  I  should  stop 
•counsel  on  a  particular  point;  but  here  I  should 
be  at  a  loss  in  directing  the  counsel  how  far  he 
should  go.  I  should  suppose  counsel  would 
not  question  any  point  plainly  decided  in 
Anderson  v.  Jackxon,  both  in  its  principle  and 
object.  But  it  is  proposed  to  distinguish  the 
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principle  upon  which  that  case  proceeded,  and 
other  and  ulterior  objects  are  avowed.  In  this 
view  of  the  question,  I  cannot  give  directions 
even  upon  the  maxim  stare  decisis.  I  have  no 
doubt  this  court  will  determine  to  abide  by 
their  former  decision,  provided  they  find  the 
the  first  point  settled  in  Anderson  v.  Jackson. 

Mr.  Talcott.  We  propose,  then,  to  show  that 
the  case  of  Anderson  v.  Jackson  could  not  have 
been  decided  upon  the  *word  "sur-  [*343 
vivor,"  and  that  being  independent  of  that 
word,  both  limitations  over  must  be  governed 
by  the  same  rule  that  if  the  first  is  to  take  effect 
the  second  must  go  over  upon  the  same  prin- 
ciple. 

The  case  which  has  been  followed  by  the  au- 
thorities relied  upon  against  us  is  that  of  PeUs 
v.  Brown,  Cro.  Jac.,  590,  where  the  testator  de- 
vised to  "Thomas,  his  son  and  his  heirs  for- 
ever, paying  to  his  brother  Richard  £20  at  the 
age  of  21  years;  and  if  Thomas  died  without 
issue,  living  William  his  brother,  that  then 
William  his  brother  should  haVe  those  lands  to 
him,  his  heirs  and  assigns  forever,  paying  the 
said  sum,  as  Thomas  should  have  paid." 
Thomas  died  without  issue,  living  William, 
and  it  was  holden  that  this  was  a  contingent 
fee  to  William  by  way  of  executory  devise. 
Now  it  is  important  to  inquire  what  reliance 
can  be  placed  upon  this  case  as  depending  on 
the  word  "survivor."  Three  years  before,  in 
King  v.  Rumhall,  Cro.  Jac.,  448,  a  devise  to 
three  daughters,  and  if  they  all  died  with- 
out issue,  then  over,  was  holden  to  create  an 
estate  tail.  In  Webb  v.  Hearing,  Id.,  415,  a 
similar  decision  was  made  upon  words  to  the 
same  effect  with  the  last.  And  it  is  remarka- 
ble, that  only  four  years  after  Pells  v.  Brown, 
the  same  court,  composed  of  three  of  the  same 
judges  (Doderidge,  Houghton  and  Chamber- 
lain), who  decided  that  case,  gave  a  construc- 
tion to  this  word  "survivor"  with  reference  to 
the  very  effect  claimed  for  it  here.  I  allude  to 
the  case  of  Chadock  v.  Cowky,  Id. ,  695.  The 
testator  devised  all  his  lands  in  Bradmere  to 
Thomas  his  son  and  his  heirs  forever,  and  his 
lands  in  East  Leak  to  Francis  his  son  and  his 
heirs  forever,  and  then  added,  "Item.  I  will 
that  the  'survivor'  of  them  shall  be  heir  to  the 
other,  if  either  of  them  die  without  issue." 
And  the  sole  question  was  whether  this  devise 
created  an  estate  tail  to  Thomas,  or  only  a  con- 
tingent estate  if  he  died  without  issue  in  the 
life  of  his  brother.  And  it  was  holden  by  all 
the  court  (in  the  absence  of  Lea,  Ch.  J.)  that  it 
was  an  estate  tail  in  Thomas.  The  case  pro- 
ceeds in  this  manner:  "Although  it  were  ob- 
jected that  the  words  'the  survivor  shall  be 
heir  to  the  other,  if  he  die  without  issue,'  are 
idle,  for  it  doth  not  appear  that  he  had  any 
other  children;  and  then,  when  the  one  dies 
without  issue,  the  other  is  his  heir  by  the  law, 
and  *so  he  wills  no  more  than  the  law  [*344 
appoints;  sed  non  allocatur;  for  non  constat, 
but  that  he  might  have  other  children,  and 
that  by  several  venters;  and  by  the  devise  he 
intended  to  give  it  to  the  others  by  way  of 
devise  if  he  had  died  without  issue.  Secondly; 
for  the  words  'that  the  survivor  shall  be  heir 
if  he  dies  without  issue,'  they  seem  to  be  an 
estate  tail.  But  if  the  devise  had  been  'that  if 
he  died  without  issue  in  the  life  of  the  other, 
or  before  such  an  age,'  that  then  it  shall  re- 
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main  to  the  other;  then  peradventure  it  should 
be  a  contingent  devise  in  tail,  if  it  should  hap- 
pen, and  not  otherwise;  but  being  'that  the 
survivor  shall  be  heir  to  the  other,  if  he  die 
without  issue,'  that,  in  his  intent,  is  an  abso- 
lute estate  tail  immediately,  and  the  remainder 
limited  over.  And  that  here,  although  the  first 
part  of  the  will  gives  a  fee,  the  second  part  cor- 
rects it  and  makes  it  but  an  estate  tail."  The 
court  thus  distinguish  as  to  the  word  "surviv- 
or," and  rely  upon  this  as  creating,  not  pre- 
venting an  estate  tail.  Again;  in  Hope  v.  2ay- 
lor,  1  Burr,  268,  there  was  a  devise  to  W.  T. 
and  others;  "and  if  either  of  the  persons  be- 
fore named  die  without  issue  lawfully  begotten, 
the  said  legacy  shall  be  equally  divided  be- 
tween them  that  are  left  alive"  (*.  e.  survivors), 
and  held  that  W.  T.  took  an  estate  tail;  and 
the  word  "survivors"  was  not  even  relied 
upon.  In  Roe  v.  Jeffrey,  7  T.  R,  585,  the  de- 
vise was  in  fee.  and  in  case  the  first  taker 
should  depart  this  life  and  leave  no  issue,  then 
over  to  three  others  or  the  survivor  or  surviv- 
ors of  them.  The  first  taker  did  not  have  an 
estate  tail  it  is  true,  but  this  was  not  on  account 
of  the  words  "survivor,"  &c.,  but  because  the 
ulterior  limitation  was  of  a  life  estate  merely. 
So  in  Tootey  v.  Bassett,  10  East,  460,  the  de- 
vise was  to  the  grand  children  in  fee,  with  a 
limitation  to  the  survivors  on  a  dying  without 
issue,  &c. ,  but  there  was  no  stress  laid  on  the 
word  "survivors."  The  remarks  of  Mr.  Jus- 
tice Story  in  Lillibridge  v.  Adie,  1  Mason,  236, 
have  a  direct  application  to  this  case;  and  what 
he  says  of  Porter  v.  Bradley,  3  T.  R.,  143,  and 
Roev.  Jeffrey,  7  T.  R.,  585,  shows  that  the 
term  "survivor"  can  have  no  influence  in  con- 
trolling the  generality  of  the  clause.  Hi.s  words 
are  these:  "In  respect  to  terms  of  years  and 
other  personal  estate,  courts  have  very  much 
inclined  to  lay  hold  of  any  words  to  tie  up  the 
generality  of  the  expression,  dying  without 
34:5*]  *issue,  and  confine  it  to  dying  without 
issue  living  at  the  time  of  the  person's  decease. 
But  in  respect  to  freeholds,  the  rule  has  been 
rigidly  enforced,  and  rarely  broken  in  upon 
unless  there  were  strong  circumstances  to 
repel  it.  (FearneEx.  Dev.,  357,  361  ;  Butler's 
ed.,  471,  476;  Crooke  v.  De  Vandes,  9  Ves.,  197; 
Danseyv.  Griffiths,  4  Maule  &  S.,  61.)  The 
cases  of  Porter  v.  Bradley,  3  T.  R. ,  143,  and 
Roe  v.  Jeffrey,  7  T.  R.,  589,  have  gone  a  great 
way,  but  they  turn  on  distinctions  which, 
though  nice,  clearly  recognize  the  general  rule. 
In  the  first  case,  the  devise  was  "to  my  son  A 
and  his  heirs  and  assigns,  and  in  case  he  should 
happen  to  die,  leaving  no  issue  behind  him, 
then  to  my  wife,  B,  during  her  widowhood, 
and  after  her  decease  or  marriage,  to  my  son  C, 
his  heirs  and  assigns  forever."  Great  stress  was 
laid  upon  the  words  "leaving  no  issue  behind 
him,"  and  upon  the  circumstance  of  their  be- 
ing a  life  estate  to  B  as  confining  the  contingen- 
cy to  the  death  of  A,  and  the  court  held  that  A 
took  a  fee,  and  that  the  devise  over  was  a  good 
executory  devise.  In  the  last  case,  the  devise 
was  "to  my  grandson  A  and  his  heirs  forever, 
but  in  case  A  should  depart  this  life  and  leave 
no  issue,  then  the  premises  shall  return  unto 
my  granddaughters,  B,  C,  D,  or  the  survivor 
or  survivors  of  them,  to  be  equally  divided  be- 
twixt them,  share  and  share  alike."  The  court 
held  that  A  took  a  fee,  and  that  the  executory 
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devise  over  was  good,  the  contingency  being^ 
confined  to  a  life  then  in  esse.  Great  stress  was 
laid  upon  the  circumstance  that  the  grand- 
daughters were  then  living,  and  only  took  es- 
tates for  life.  If  the  estates  over  in  this  last 
case  had  been  in  fee,  it  seemed  admitted  that 
the  other  words  would  not  have  pointed  to  any 
other  period  than  an  indefinite  failure  of  issue:: 
and  consequently,  to  support  the  limitation 
over,  it  must  have  been  held  that  A  took  an 
estate  tail  only.  In  Wooleyv.  Norwood,  2 Mar., 
161,  the  devise  was  to  the  testator's  three 
nephews,  and  then  to  the  survivors,  on  any 
one  of  them  dying  without  issue;  and  the 
word  "survivors"  is  not  made  a  ground  for 
argument  or  decision  as  tending  at  all  to  give  a 
character  to  their  estate.  And  in  Barlow  v. 
Salter,  17  Ves.,  479,  this  word  "survivors"  was- 
relied  upon,  but  it  was  expressly  determined 
by  the  Master  of  the  Rolls,  that  it  did  not  vary 
the  case.  He  says  "the  word  'survivors'  as 
here  used,  has  the  same  sense  as  the  word 
'others,'  as  has  been  frequently  decided."  (Id., 
482.)  Roe  v.  Scott,  2  Fearne,  4th  ed.,  203, 
MSS.,  presents  precisely  *the  case  un-  [*34(i- 
der  consideration.  The  testator  devised  cer- 
tain lands  to  his  son  James,  to  hold  to  him,  his 
heirs  and  assigns  forever;  other  lands  to  his 
son  John,  to  hold  to  him  and  his  heirs  and 
assigns  forever;  and  other  lands  to  his  son 
Thomas  and  his  heirs  and  assigns  forever. 
He  then  added,  that  if  either  of  his  three 
sons  should  depart  this  life  without  issue  of 
his  or  their  bodies,  then  the  estate  or  estates- 
of  such  sons  should  go  to  the  survivors  or  sur- 
vivor; and  if  all  his  three  sons  should  happen 
to  die  without  such  issue,  then  he  devised  all 
the  said  premises  to  his  four  daughters  and 
their  heirs  and  assigns  forever.  The  three  sons- 
survived  the  testator  and  entered,  and  John 
died  unmarried,  sometime  after  the  intestate. 
Thomas  died,  leaving  a  daughter  who  died 
without  issue;  and  the  question  was  whether 
Thomas  took  in  fee  or  in  tail.  If  in  fee  the 
estate  would  go  to  the  heirs  of  the  daughter;, 
but  if  in  tail  to  James  the  then  survivor  of  the 
three  brothers.  The  author  considers  the  force 
of  the  several  words  "assigns,  depart  this  life," 
and  the  words  "survivors  or  survivor,"  as- 
apparently  carrying  an  estate  to  them  or  him 
for  life  only,  which  he  says,  furnishes  a  rea- 
sonable ground  to  confine  the  contingency,  in 
construction,  to  a  death  without  issue  during 
the  lives  in  being;  which  has  been  held  in  ex- 
cutory  devises  to  be  a  reasonable  construction, 
if  it  falls  within  the  limits  of  ever  so  many 
lives  in  being  at  the  same  time.  Yet  the  words 
were  holden  to  carry  an  estate  tail  to  Thomas, 
which  on  the  death  of  the  daughter  went  over 
to  James.  This  very  case  also  came  under 
consideration  in  Dean  v.  More,  1  Cox  M.  J., 
386,  and  it  was  decided  that  the  first  taker  was^ 
entitled  ta  an  estate  tail.  This  last  case  was 
first  decided  by  the  Supreme  Court;  and  after- 
wards on  error  to  the  Governer  and  Council, 
the  judgment  was  affirmed. 

It  is  true  there  has  been  an  English  case 
(vide  HugJies  v.  Sayer,  1  P.  Wms.,  534),  in 
which  a  bequest  of  personal  property  to  the 
survivor  upon  a  dying  without  issue,  has  been 
holden  limited,  by" this  word  "survivor,"  to  a 
dying  without  issue  living  at  the  death  of  the 
first  taker.  But  there  is  a  distinction  between, 
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real  and  personal  property.  One  judge  has 
given  a  restrictive  operation  to  this  word,  in 
cases  of  personal  estate,  but  there  is  a  differ- 
ence, even  in  this  case.  (Barlow  v.  Salter,  17 
Ves.,  479.)  In  relation  to  real  property,  how- 
347*]  ever,  *there  never  was  any  difference 
in  the  English  cases.  Real  estate  would  de- 
scend to  the  heir,  and  the  intent  of  the  testator 
to  control  the  descent,  so  as  to  bestow  a  per- 
sonal favor  by  the  limitation  over,  should  be 
plain  beyond  a  doubt.  It  is  different  in  regard 
to  goods  and  chattels.  But  even  in  the  latter 
case,  where  there  is  an  intent  to  provide  for 
the  issue  indefinitely,  the  general  rule  pre- 
vails, and  declares  a  limitation  over,  void, 
as  dependent  upon  too  remote  a  contingency. 
In  Massey  v.  Hudson,  2  Merrivale,  133,  the 
Master  of  the  Rolls  says:  "If  a  bequest 
to  A  in  case  B  shall  die  without  issue  be 
allowed,  A's  representatives  would  be  en- 
titled to  take  at  whatever  time  the  issue  might 
fail.  It  is  for  that  reason  that  it  is  held  too 
remote.  But  if  A  is  personally  to  take  the 
legacy,  then  the  presumption  is  strong  that  an 
indefinite  failure  of  issue  could  not  be  in  the 
testator's  contemplation.  Prima  facie,  a  be- 
quest over  to  the  survivor  of  two  persons, 
after  the  death  of  one  without  issue,  furnishes 
this  presumption  ;  for  it  will  be  intended  that 
the  survivor  was  meant  individually  and  per- 
sonally to  enjoy  the  legacy,  and  not  merely  to 
take  a  vested  interest  which  might  or  might 
not  be  accompanied  with  actual  possession. 
For  if  the  survivorship  be  necessary  only  to 
vest  the  interest  and  to  render  it  transmissi- 
ble, the  objection  of  remoteness  is  not  at  all  ob- 
viated, and  the  restrictive  presumption  does 
not  arise.  Now  the  additions  of  the  words 
'  executors,  administrators  or  assigns '  ex- 
cludes the  presumption  that  it  was  a  mere  per- 
sonal benefit  that  was  intended  for  the  surviv- 
or. For  though  there  should  be  no  such  failure 
of  issue  as  could  enable  him  personally  to 
take,  yet  his  representatives  would  be  entitled 
to  claim  in  his  right  whensoever  the  failure  of 
issue  should  happen."  He  proceeds  to  ques- 
tion the  case  of  Niclwlls  v.  Skinner,  Prec.  Ch. , 
528,  as  repuguant  to  every  principle  upon 
which  it  professes  to  proceed  ;  and  that  the 
limitation  over  after  a  dying  without  issue 
could  not  have  been  taken  out  of  the  general 
rule  by  the  words  "  survivor  and  his  l\eirs." 
And  it  appears  at  the  close  of  the  opinion,  in 
Massey  v.  Hudson,  2  Merrivale,  135-6,  that  the 
Master  of  the  Rolls  had  compared  the  report 
of  NichoUs  v.  Skinner  with  the  registry  book 
348*]  and  *found,  contrary  to  the  report, 
that  the  bequest  over  was  holden  void. 

In  the  case  under  consideration,  it  is  agreed 
on  all  hands,  that  the  devise  to  Medcef  Eden 
was  transmissible  to  his  issue  ;  not  restrained 
with  a  view  to  his  personal  benefit.  The  devise 
extends  to  all  the  estate  in  the  lands.  The 
words  of  devise  to  Medcef  are  as  broad  as 
those  used,  either  in  Doe  v.  Stopford,  5  East, 
501;  Tooveyv.  Basset,  10  Id.,  460;  Jackson  v. 
Merrill,  6  Johns.,  185,  or  in  Jackson  v.  Stoats, 
11  Johns.,  337.  In  the  last  case,  Spencer,  J., 
says  (Id.,  348).  that  in  Jackson  v.  Merrill,  it  was 
decided  that  "  the  devise  over  of  their  parts, 
which  in  the  hands  of  the  first  devisees  was 
considered  in  fee,  necessarily  referred  to  the 
estate  or  interest  before  devised  ;  and  that  the 
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ulterior  devise  was  clearly  intended  to  be  as 
extensive  as  the  antecedent  one."  In  this  case 
there  was  a  fee,  a  transmissible  estate,  devised 
to  Joseph  ;  this,  in  the  language  of  Spencer. 
J.,  went  over  to  Medcef;  and  .if  so,  even  if 
we  apply  the  doctrine  relative  to  the  limitation 
of  personal  estates,  it  is  not  taken  out  of  the 
general  rule. 

Cloche's  case,  3  Dy.,  330  b;  1  Rol.  Abr.,  839, 
pi.  3,  when  taken  in  connection  with  what  Ld. 
Elden  says  in  Doev.  Wetton,  2  Bos.  &  P.,  324, 
explanatory  of  the  first  case,  would  establish, 
that  the  devise  to  Joseph  was  a  fee  tail,  and 
that  to  Medcef,  a  fee  simple  determinable  on  a 
definite  failure  of  issue. 

Thus  the  case  of  Anderson  v.  Jackson,  over- 
rules the  English  common  law  ;  but  I  trust  we 
have  shown  that  this  could  not  have  been  upon 
the  ground  of  survivor.  It  was  on  the  ground, 
that  under  our  local  policy  and  the  Statute 
turning  estates  tail  into  fee  simple,  no  man 
should  be  construed  to  mean  an  estate  tail 
unless  he  says  so  in  terms  ;  or  in  other  words, 
that  these  estates  are  no  longer  to  be  implied. 

Then  if  the  devise  to  Joseph,  and  the  one  to 
Medcef  which  followed  are  to  be  construed 
according  to  Anderson  v.  Jackson,  on  the  death 
of  Medcef  without  issue,  the  whole  estate  went 
over  to  the  English  devisees,  John  Eden  and 
Hannah  Johnson.  In  determining  the  case  of 
Anderson  v.  Jackson,  the  court  cite  Fosdick  v. 
Cornell,  1  Johns.,  440;  Jackson  v.  Blanshan, 
*3  Id.,  292  ;  Moffatt  v.  Strong,  10  Id.,  [*349 
12,  and  Jackson  v.  Staats,  11  Id.,  337,  as  sus- 
taining the  decision  ;  but  all  these  cases  may 
be  reconciled  with  the  English  authorities.  ID 
Fosdick  v.  Cornell,  a  new  devisee,  Mary,  not 
named  among  the  first  takers,  is  introduced  in 
the  devise  over.  Jackson  v.  Blanshan,  pre- 
sents the  case  of  a  definite  failure,  within 
Right  v.  Day,  16  East,  67.  Moffatt  v.  Strong 
is  a  case  of  personal  property  ;  besides  con- 
taining the  additional  provision,  in  case  either 
of  the  first  takers  should  die  leaving  a  wife 
behind  him.  In  Jackson  v.  Staats,  the  case  of 
Fosdick  v.  Cornell  is  relied  upon  as  deciding 
the  principal  point.  Spencer,/.,  says,  "what 
weighed  much  with  the  court  in  that  case 
exists  here ;  the  devise  over  was  to  the  surviv- 
ing devisees  in  his  will,  among  whom  were 
his  daughters  to  whom  he  had  devised  no  part 
of  his  real  estate."  In  this  he  was  mistaken  as 
to  the  fact  ;  but  it  shows  what  he  understood 
to  be  the  law,  and  the  real  ground  upon  which 
Fosdick  v.  Cornell  proceeded.  Indeed,  until 
Anderson  v.  Jackson,  the  consideration  of  the 
word  "survivor"  was  never,  in  any  of  our 
decided  cases,  necessary  to  restrain  the  gen- 
erality of  the  limitation.  There  was  always 
enough  without  this  word  ;  and  even  in  that 
case,  the  court  do  not  entirely  rely  upon  it  as 
the  ground  of  decision.  Yates,  Senator,  who- 
delivered  the  opinion  of  the  court,  speaks 
generally  of  the  cases.  He  says  (16  Johns., 
435):  "The  testator  clearly  intended,  that  if 
either  of  his  two  sons  should  die  without  law- 
ful issue,  the  survivor  should  take  the  whole 
which  was  devised  to  both ;  and  the  only  ques- 
tion is,  whether  there  is  any  inflexible,  rigid 
rule  of  law  to  wrest  the  plain  and  manifest 
intention  of  the  testator  to  a  purpose  altogether 
different  from  what  he  intended.  I  am  unac- 
quainted with  any  such  rule ;  nor  do  I  con- 
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sider  the  cases  cited,  when  collectively  taken, 
to  establish  such  a  position.  But  if  there  are 
any  such  cases,  let  it  be  remarked  that  the 
policy  and  genius  of  the  British  government 
are,  in  some  respects,  opposed  to  our  own  ; 
they  encourage  and  support  estates  tail,  as 
being  important  in  forming  family  settle- 
ments ;  they  always  lean  in  favor  of  the  eldest 
son,  as  heir  at  law ;  and  to  oust  the  devisee, 
they  invariably  incline  to  maintain  some  of  the 
3oO*]  features  of  the  feudal  system,  *which 
are  so  intimately  connected  with  the  splendor 
of  a  monarchy,  and  the  wealth  and  dignity  of 
an  overgrown  nobility.  On  the  contrary,  it 
is  the  policy  and  genius  of  our  republican  in- 
stitutions, to  consider  all  the  children  of  a 
parent  as  placed  on  an  equal  footing,  and  to 
•discountenance  an  aristocracy  of  wealth  and 
influence."  He  notices  what  Kent,  Ch.  J., 
said,  in  Moffatt  v.  Strong,  "that  the  intent  of 
the  testator,  according  to  the  settled  legal  con- 
struction of  terms,  was  to  provide  for  the  sur- 
viving sons,  on  the  contingency  of  either  of 
the  sons  dying,  leaving  no  issue  at  his  death." 

I  have  noticed  this,  and  the  cases  which  pre- 
ceded it,  sufficiently  to  show  that  it  did  not, 
and  could  not  go  upon  the  word  "survivor," 
but  rather  upon  the  presumption  of  a  wish  in 
in  the  testator  to  use  words  which  the  law  will 
not  defeat.  If  this  be  the  true  principle, 
which  fixed  the  character  of  the  devise  to 
Joseph,  we  have  a  right  to  carry  it  over,  to  the 
devise  under  which  Medcef  claimed.  The 
testator  acted  here  in  view  to  the  same  statute 
against  entails,  which  governed  his  ideas  of 
the  first  devise. 

Then,  having  established  the  position  that 
these  words,  "  without  issue,"  simply,  and  in- 
dependent of  the  word  "  survivor,"  mean  a 
definite  failure  of  issue,  the  words  afterwards 
used  to  pass  the  estate  over  to  John  Eden 
and  Hannah  Johnson,  are  substantially  the 
same.  The  testator  having  used  words  which 
amount  to  a  definite  failure,  when  he  uses  the 
same  words  in  the  same  will  and  in  the  sen- 
tence immediately  following,  the  presumption 
is  that  he  used  them  with  the  same  meaning  ; 
and  this  will  carry  the  estate  over  to  the  ulti- 
mate devisees.  Otherwise  you  must  say,  that 
having  the  same  purpose  in  favor  of  them,  he 
yet,  willfully  and  knowingly,  uses  words  to  de- 
leat  his  own  intent.  A  fee  simple  defeasible 
goes  to  Joseph,  say  the  court,  and  by  the  de- 
vise over,  all  his  estate  (share  or  part)  goes  to 
Medcef.  What  was  this  share  or  part — this 
estate  which  is  passed  over  to  Medcef  ?  It  is 
the  fee  simple  of  Joseph.  And  yet  shall  we  be 
told  that  in  the  hands  of  Medcef  it  was  not  a 
fee  simple,  but  a  fee  tail  ?  Medcef  held  under 
the  separate  devise  to  him,  precisely  as  Joseph 
held.  Did  Medcef's  estate,  in  this  share,  cease 
-351*]  *also  on  his  death?  If  not,  if  the 
whole  is  to  be  deemed  an  estate  tail  in  Medcef, 
the  entire  devise  over  to  John  Eden  and  Han- 
nah Johnson  becomes  inapplicable,  and  must 
be  defeated  and  destroyed  at  its  birth,  con- 
trary to  the  views  of  the  testator.  It  is  said 
the  whole  is  converted  into  an  estate  tail  by 
the  words  of  the  devise.  This  cannot  be.  The 
words  in  the  second  devise  mean  the  same 
thing  as  those  in-  the  first ;  or  the  last  is  nuga- 
tory. The  words  are,  "  in  case  of  both  of 
their  deaths  without  lawful  issue,  then  I  give 
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all  the  property  aforesaid"  to  the  English  de- 
visees. This  rfever  can  apply  to  one  devise  in 
one  sense,  and  to  another  in  a  different  sense. 
If  so,  they  never  could  both  die  without  issue; 
and  the  testator  is  made,  absurdly,  to  say,  "  I 
will  send  the  estate  over,  though  I  have  first 
provided  that  it  never  should  go  over." 

This  rule,  that  the  same  words  used  in  differ- 
ent parts  of  the  same  devise  shall  be  con- 
strued to  mean  the  same  thing,  is  supported 
by  authority.  Fearne,  Ex.  Dev.,  367,  in  com- 
menting on  the  case  of  Atkinson  v.  Hutchinson, 
3  P.  Wms.,  258,  says  :  "It  is  farther  observ- 
able that  there  was  a  preceding  limitation- 
upon  the  death  of  either  of  the  children,  with, 
out  leaving  issue,  to  the  survivors  of  them. 
Now  this,  strictly,  was  not  applicable  to  an  in- 
definite failue  of  issue,  because  confined  to  a 
survivor ;  and  it  was  but  reasonable  to  give 
the  same  words  the  same  construction  in  the 
subsequent  limitation,  which  they  must  bear 
in  a  limitation  immediately  preceding,  applied 
to  the  same  subject."  In  Beauclerk  v.  Dor- 
mer, 2  Atk.,  312,  Lord  Hardwick  says  of  the 
same  case;  "Atkinson  v.  Hutchinson  is  plainly 
different  from  this ;  though  the  plaintiff's 
counsel  insist  that  the  last  contingency  in 
that  case,  is  expressed  as  generally  as  the  con- 
tingency in  the  present ;  and  taking  it  as  a 
single  independent  sentence.it  is  an  authority; 
but  the  whole  must  be  coupled  together,  and 
then  the  words  '  if  both  die  without  issue,' 
must  be  construed  in  the  same  manner  as  the 
court  construed  the  former  clause."  Sheppard 
v.  Lessingham,  Ambl.,  122,  was  a  devise  of 
bank  stock,  the  first  moiety  whereof  was 
limited  over,  expressly,  on  a  dying  without 
issue  at  the  the  death  of  B  ;  and  as  to  the  other 
moiety,  it  was  bequeathed  to  the  daughter  for 
life,  remainder  to  such  child  or  children  of 
her,  as  should  *be  living  at  her  death  ;  [*352 
and  if  she  should  not  leave  any  child,  or  if  all 
the  children  die  without  issue,  then  to  J.  S. 
The  daughter  had  a  son  born,  at  the  time  of 
making  the  will.  Lord  Hardwicke  said  (Id. 
125),  "there  is  a  different|penning  in  the  limit- 
ation of  the  last  moiety.  It  is  after  a  dying 
without  issue  generally  ;  but  I  am  of  opinion 
the  same  construction  is  to  be  put  on  those 
words,  as  on  the  words  '  without  leaving 
issue,'  in  the  other  moiety.  I  consider,  in  gen- 
eral, that  a  limitation  of  a  personalty  after  a 
dying  without  issue,  is  void  ;  but  the  court 
will  put  a  construction  on  those  words  (and 
Pleydett  v.  Pleydell,  1  Wms.,  748,  is  material 
for  that  purpose,  though  the  reasoning  of  the 
Lord  Chancellor  is  ill  reported  ;  for  he  con- 
sidered the  '  dying  without  issue '  as  if  it  had 
been  without  such  son  before  described),  and 
support  the  limitation  over  if  possible."  This 
case  of  SJieppard  v.  Lessingham  was  afterwards 
recognized  and  acted  upon,  and  governed 
Kirkpatrick  v.  Kirkpatrick,  13  Ves.',  476  ;  vide 
Id.,  484,  per  Ld.  Chancellor  ;  and  in  Right  v. 
Day,  16  East,  67,  where  the  first  devise  was 
properly  limited,  but  the  following  one  was 
on  an  indefinite  failure  of  issue,  Bayley,  J., 
said,  "  the  words  dying  without  issue,  as  they 
occur  in  this  will,  do  not  mean  a  dying  with- 
out issue  indefinitely,"  and  he  held  that  the 
last  limitation  would  be  valid. 

There  is  no  exception  to  the  rule/quoted  from 
Fearne.that  the  construction  of  two  several  suc- 
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cessive  limitations,  though  the  first  be  definite 
and  the  last  indefinite,  must  be  the  same.  Un- 
less this  be  so,  we  have  shown  that  a  variety 
of  strange  inconsistencies  are  'deducible  from 
the  case  under  consideration  ;  and  in  England, 
even  without  these  peculiarities,  the  rule  is  the 
same. 

Thus,  in  either  event,  whether  Joseph's  es- 
tate was  a  fee  tail  and  became  absolute  by  our 
statute  changing  it  into  a  fee  simple  ;  or  if 
Anderson  v.  Jackson  be  correct,  the  plaintiff  in 
error  must  succeed.  In  the  latter  event,  judg- 
ment can  only  be  for  damages  and  costs  ;  but 
not  for  the  term.  There  can  be  no  change  of 
possession. 

But  the  late  Chief  Justice,  in  delivering  the 
opinion  of  the  court  below,  avoided  the  point, 
whether  the  last  limitation  over  was  or  was  not 
dependent  on  a  definite  or  indefinite  failure  of 
Medcef's  issue,  as  unnecessary  to  be  discussed, 
353*]  because  *the  vesting  of  the  first  limita- 
tion in  possession  turned  the  subsequent  one 
into  a  vested  remainder  ;  and  he  cites  20 
Johns.,  489  ;  2  Saund.,  388  b,  where  Sergeant 
Williams  says,  in  a  note :  "  With  regard  to 
executory  devises,  it  is  a  rule  that  wherever 
one  limitation  of  a  devise  is  taken  to  be  execu- 
tory, all  subsequent  limitations  must  likewise 
be  so  taken.  However,  it  seems  to  be  estab- 
lished, that  wherever  the  first  limitation  vests 
in  possession,  those  that  follow  vest  in  inter- 
est at  the  same  time,  and  cease  to  be  executory 
and  become  mere  vested  remainders,  subject 
to  all  the  incidents  of  remainders."  He  refers, 
says  the  Chief  Justice,  to  Stephens  v.  Stephens, 
Cas.  t.  Talb.,  228  ;  Hopkins  v.  Hopkins,  1  Atk., 
581,  and  Doe  v.  Fonnerau,  Doug.,  487.  "Cruise 
<Vol.  VI.,  517,  tit.  38,  ch.  20,  sees.  26,  28)  and 
Fearne  (411,  419,  420,  6th  ed.,  526)  concur  in 
in  this  opinion,  and  the  adjudged  cases  fully 
support  the  rule  as  laid  down  by  these  learned 
commentators.  The  case  of  Brownsword  v. 
Edwards,  2  Ves.,  Sr.,  243,  contains  the  same 
doctrine.  The  estate,  then,  of  John  Eden  and 
Hannah  Johnson  was  .turned  into  a  remainder 
when  the  executory  devise  took  effect  in  favor 
of  Medcef  Eden.  The  devise  to  them,  then,  ceas- 
ing to  be  executory, Medcef  became  seised  in  fee 
tail,  by  necessary  implication  of  law,  with  a 
remainder  expectant  in  favor  of  John  Eden 
and  Hannah  Johnson." 

Now,  in  order  to  comprehend  this,  we  must 
understand,  in  the  first  place,  that  at  common 
law,  no  remainder  can  be  limited  after  a  fee  ; 
and  the  court  say,  "because  John  Eden  and 
Hannah  Johnson's  estate  must  be  a  remainder, 
we  will  turn  Medcef's  into  an  estate  tail  in  or- 
der to  support  it.  While  the  first  limitation 
is  executory  all  the  subsequent  ones  must  con- 
tinue so,  because  all  depend  on  the  first.  The 
other  rule  is,  that  the  subsequent  estates  are 
remainders  in  those  cases  only  where  they  fol- 
low an  estate  which  admits  a  remainder  after 
it.  (Fearne'sEx.  Dev.,392,  in  note.)  The  au- 
thorities cited  by  the  Chief  Justice  establish 
this,  and  nothing  more.  In  Stephens  v.  Stephens 
the  remainder  followed  a  fee  tail.  A  series  of 
estates  in  tail  male,  are  limited  to  the  testator's 
grandchildren,  and  these  admit  of  a  remainder. 
These  limitations  vested  as  remainders,  and  so 
it  would  have  if  the  precedent  devise  had  not 
354*]  *been  executory,  but  had  vested  im- 
mediately. The  court  will  find  all  the  cases 
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cited,  to  be  of  the  same  character.  If  the  suc- 
ceeding estate  be,  like  the  present,  a  fee,  it 
cannot  be  whittled  down  to  an  estate  tail,  in 
order  to  give  effect  to  a  still  subsequent  estate, 
as  a  remainder. 

But  the  Chief  Justice  turns  the  estate  of  Jo- 
seph into  a  fee  tail  to  make  it  support  a  re- 
mainder. It  was  once,  as  he  admits,  within 
the  case  of  Anderson  v.  Jackson,  a  fee  simple, 
determinable  on  a  contingency,  and  accord- 
ingly he  starts  it  as  a  fee  simple  from  Joseph  ; 
but  when  it  comes  from  him  to  Medcef,  it  is  a 
fee  simple  absolute  in  Medcef  under  our  Stat- 
ute (20  Johns.,  489,  90) ;  and  at  the  same  time 
a  fee  tail,  for  the  purpose  of  supporting  a  re- 
mainder over  to  the  brother  and  sister  of  the 
testator.  It  is  more  than  fish  at  one  time  and 
flesh  at  another — it  is  fish  and  flesh  at  the  same 
time.  I  am  at  a  loss  to  perceive  how  such  an 
absurdity  was  arrived  at,  unless  upon  the  prin- 
ciple with  which  the  learned  judge  set  out, 
that  "  we  have,  fortunately,  little  experience 
with  regard  to  estates  tail." 

Between  the  years  1782  and  1786  words  might 
be  used  creating  an  estate  tail ;  but  by  the  Act 
of  1786  the  Statute  de  Donis  was  repealed. 
Estates  tail  were  abolished  in  terms  (1  Greenl . 
L.,  205),  and  in  1788 a  statute  passed  abolishing 
and  repealing  generally  all  the  statute  laws  of 
England,  which  ever  had  any  force  in  the  State. 
(2  Greenl.,  116,  sec.  37.)  This  will  not  be  made 
till  1798.  Then  how  could  there  be  an  estate 
tail  created  by  this  will  which  might  be  turned 
into  a  fee  simple  ?  How  could  the  court  make 
an  estate  tail  after  the  repeal  of  the  Statute  de 
Donis  ?  The  substratum  fails.  In  all  the  pre- 
vious cases.involving  this  point, the  wills  were 
made  previous  to  1786,  like  that  in  Jackson  v. 
Bttlinger,  18  Johns.,  368.  No  such  thing  as 
an  estate  tail  was  known  at  the  execution  of 
Eden's  will.  In  Cruger  v.  Hay  ward,  2  Des- 
saus,  94,  the  devise  over  was  after  the  general 
words  "dying  without  issue,"  and  there  was 
no  qualifying  clause  ;  yet  it  was  holden  that 
the  estate  went  over,  upon  the  ground  that  in 
South  Carolina  there  was  no  Statute  de  Donis 
— that  the  first  devisee  therefore  took  a  fee  con- 
ditional at  the  common  law,  leaving  a  reversion 
in  the  devisor,  of  which  he  had  a  right  to  dis- 
pose. (Id.,  112.) 

*THE  CHANCELLOR  here  expressed  [*355 
his  determination  to  abide  by  the  decision  in 
Anderson  v.  Jackson.  He  now  understood  that 
case,  distinctly  to  fix  a  construction  upon  the 
clause  which  devises  to  Joseph  Eden  ;  and  was 
prepared  to  say  that  it  did  not  carry  an  estate 
tail,  but  a  fee,  determinable  on  his  death  with- 
out issue  then  living. 

WHEELER,  Senator.  It  appears  to  me  the 
ground  we  took  in  JV.  Y.  Firemen  Ins.  Co.  v. 
De  Wolf  settles  the  course  which  we  should 
pursue  in  this  case. 

ROOT,  President.  I  think  it  difficult  to  say 
with  what  force  Anderson  v.  Jackson  may  be 
brought  to  bear  upon  the  subsequent  clauses 
in  this  will,  devising  over  from  Medcef  ;  and 
for  this  reason,  I  am  opposed  to  entirely  ex- 
cluding that  case  from  the  consideration  of  the 
court. 

Mr.  8.  Jones  (same  side  with  the  Atty-Gen.) 
here  referred  the'  court  to  several  cases  : 

1.  To  show  that  a  will  must  always  be  con- 
strued as  it  should  have  been  at  the  testator's 
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death,  he  cited  Doe  v.  Fonnereau,  Doug.,  494, 
n,  1  ;  there,  per  Ld.  Mansfield,  in  reply  to 
Rooke,  arg.  ;  Bagshaw  v.  Spencer,  1  Ves.,  Sr., 
153,  per  Ld.  Hardwicke  ;  Evans  v.  Astley,  3 
Burr.,  1581,  per  Ld.  Mansfield,  and  Jackson  v. 
Billinger,  18  Johns.,  381,  per  Spencer,  Gh.  J. 

2.  To  show  that  the  will  of  Medcef  Eden, 
the  younger,  was  inoperative,  as  to  the  prem- 
ises in  question,  they  being  lands  of  which  he 
was  not  seised  at  the  time  of  his  death,  he  cited 
Bunker  v.  Cook,  Gilb.  Dev.,  126,  136  ;  Rob.  on 
Wills,   297,  8,  9,  and  the  cases  there  cited  ; 
Ooodright  v.  Forrester,  1  Taunt. ,  578  ;  Roe  v. 
Qriffits,  4    Burr.,  1961  ;    Bac.    Abr.,  Mainte- 
nance, E,  Phil,  ed.,  1813  ;  Campbells.  Sttndys, 
1  Sch.  &  L.,  294  ;  Nichols  v.  Nichols,  Plowd., 
485  ;  6  Cruise,  tit.  38,  ch.  3,  sees.  26,  28,  pp. 
28,  29;  Pow.  on  Dev.,  184-5,  Phil,  ed.,  1822, 
pp.  24,  154  ;  11  Mod.,  128,  per  Holt,  Ch.  J.,  in 
Bunker  v.  Cook,  1  Rep.,  153,  and  Qoodright  v. 
Forrester,  8  East,  552,  563.  4,  &c. 

3.  To  show  that,  if  the  interest  of  the  lessor 
expired  since  suit  brought,  he  can  recover  his 
356*]  damages  alone,  but  not  the  *term,  he 
referred  the  court  to  Runn.  on  Eject.,  404  ; 
England  v.  Slade,  4!T.  R.,  682,  683  ;  Co.  Litt., 
285  a;  Adams  on  Eject.,  306,  ed.  of  1821,  by 
Mr.  Ruggles  ;  Doe  v.  Bluck,  3  Campb.,  447, 
and  Thrustout  v.  Grey,  2  Str.,  1056. 

Mr.  M.  Van  Buren,  for  the  defendant  in 
error.  For  the  affirmance  of  the  judgment 
below,  we  rely  on  the  following,  among  other 
grounds  : 

1.  It  having  been  settled  in  the  case  of  An- 
derson v.   Jackson,   by  the  judgment  of  the 
Supreme  Court,  affirmed  in  this  court,  that  on 
the  death  of  Joseph  Eden,  that  part  of  the 
estate  which  was  devised  to  him  vested  in  his 
brother  Medcef,    that  point  cannot  now   be 
questioned  here  ;  more  especially,  as  it  was  not 
made  a  point,  or  in  any  way  raised  for  the 
consideration  of  the  Supreme  Court,  but  on 
the  contrary  was  admitted  by  both  parties  to 
be  the  settled  law. 

2.  That  the  devise,  on  the  death  of  Joseph 
without  issue,  vested  in  Medcef  Eden  an  es- 
tate in  fee  simple. 

3.  The  devise  over  to  John  Eden  and  Han- 
nah Johnson  is  inoperative  and  void. 

4.  It  is  not  allowed  to  the  plaintiffs  in  error 
to  set  up  such  an  outstanding  title  as  they 
claim  that  of  John  Eden  and  Hannah  Johnson 
to  be. 

5.  That  the  fine,  with  proclamation,  set  up 
by  the  plaintiffs  in  error,  was  void  and  inoper- 
ative ;  and  that  if  it  were  valid,  its  operation 
was  avoided  by  the  entry. 

6.  That  it  does  riot  appear,  from  the  verdict, 
that  John  Eden  and  Hannah  Johnson  are  now, 
or  were  at  the  death  of  Medcef  Eden,   the 
younger,  alive,  and  after  the  lapse  of  more 
than  twenty  years,  the  contrary  is  to  be  pre- 
sumed. 

Whether  there  was  a  possession,  adverse  to 
the  claim  of  Medcef  Eden,  so  as  to  prevent  the 
operation  of  his  will,  cannot  be  drawn  in  ques- 
tion here.  The  demise  is  not  from  him  alone; 
but  from  Wood,  also,  his  assignee.  In  truth, 
Frier  v.  Jackson,  8  Johns.,  495,  settles  this 
point. 

Whether  we  are  to  have,  both  the  term  and 
damages,  or  the  latter  only,  depends  princi- 
pally upon  the  general  questions  in  the  cause. 
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*The  general  questions  are  among  [*357 
the  most  dry  and  intricate  in  the  law.  They 
are,  of  themselves,  intrinsically  difficult,  and 
are  rendered  much  more  so,  in  some  of  their 
branches,  by  the  mass  of  comment  and  refine- 
ment in  which  they  are  involved.  It  is  impor- 
tant that  they  should  be  fully  apprehended  by 
the  court ;  and  my  object,  therefore,  shall  be 
plainness  and  perspicuity.  Medcef  Eden  the 
elder,his  sons, and  his  brother  and  sister, are  the 
persons  before  the  court.  Medcef , the  elder.died 
seised,  in  1798,  having  the  same  year  devised 
the  great  bulk  of  his  property,  in  separate  par- 
cels, to  his  two  sons,  Joseph  and  Medcef,  their 
heirs  and  assigns  respectively.  He  then  says  : 
"  Item.  It  is  my  will,  and  I  do  order  and  ap- 
point, that  if  either  of  my  said  sons  should  de- 
part this  life,  without  lawful  issue,  his  share  or 
part  shall  go  to  the  survivor;  and  in  case  of  both 
of  their  deaths,  without  lawful  issue,  then  I 
give  all  the  property  aforesaid  to  my  brother, 
John  Eden,  of  Loftus,  &c.,  and  my  sister,  Han- 
nah Johnson,  of  Whitby,  &c.,  and  their  heirs." 
Some  years  ago  Joseph  died  without  issue, and 
Medcef,  the  younger,  claimed  the  share  devised 
to  his  deceased  brother,  as  the  survivor  of  that 
brother.  The  plaintiffs  in  error  resisted  that 
claim,  on  the  ground  that  the  devise  was  void, 
as  being  limited  on  an  indefinite  failure  of  issue, 
a  contingency  which  was  too  remote  in  the  eye 
of  the  law.  We  said  no — that  the  devise  was 
good — that  the  testator  intended  the  estate  for 
Medcef  in  the  event  which  had  happened,  to 
wit:  a  definite  failure  of  issue. 

This  brings  us  to  the  first  point  of  inquiry — 
whether  the  devise  to  Medcef,  the  younger, 
being  on  a  definite  failure  of  Joseph's  issue, 
is  not  good  by  way  of  executory  devise. 

At  common  law  no  man  could  devise,  and 
this  continued  so  till  about  the  middle  of  the 
16th  century,  when  Statutes  (32  and  35  Hen. 
VIII.)  were  passed  conferring  this  right.  Soon 
after,  questions  arose  upon  its  extent,  and  the 
courts  were  disposed  to  lean  in  favor  of  dis- 
positions by  will.  At  common  law,  one  diffi- 
culty in  conveyancing  was  that  no  fee  could 
be  limited  after  a  fee.  That  law  was  averse  to 
a  perpetuity,  on  principles  of  correct  policy. 
It  checked  commerce  and  improvement  by  ty- 
ing up  estates  in  particular  families.  (12  Mod.. 
287  ;  1  Vern.,  163.)  Nor  could  *  a  fee  [*358 
be  limited  to  vest  in  futuro,  unless  based  on 
a  previous  particular  estate  reaching  to  the 
point  of  its  commencement.  To  remove  these 
difficulties  in  favor  of  wills,  it  was  declared 
that  a  devisor  might  do  either  by  way  of  ex- 
ecutory devise.  This  was  at  first  severely 
litigated,  as  tending  to  create  a  perpetuity  ; 
and  hence  the  discrepancy  between  some  of 
the  earlier  cases.  But  towards  the  close  of  the 
16th  century,  the  point  was  settled  in  favor  of 
these  devises,  with  proper  limits  to  guard 
against  a  perpetuity ,  and  has  not  since  been  ques- 
tioned. If  the  limitation  is  in  such  terms  that 
it  must,  at  all  events,  take  effect  within  a  life 
or  lives  in  being  and  21  years  and  9  months 
afterwards,  it  is  good  ;  otherwise  void.  With- 
in this  rule  an  estate  could  not  be  limited  to 
one  or  another's  dying  without  issue;  for  these 
words  had  a  technical  meaning,  at  common 
law,  signifying  an  indefinite  failure  of  his 
issue  ;  that  is,  the  estate  could  not  go  over  un- 
til his  children,  and  his  childen's  children,  &c., 
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to  the  remotest  generation,  were  dead.  To 
•constitute  this  indefinite  failure  of  issue,  his 
whole  family  must  have  been  extinct  before 
the  estate  could  go  over.  Thus  an  absolute 
perpetuity  might  be  created.  The  old  alarm 
arose,  which  had  restrained  conveyances  at 
common  law.  Policy  was  violated  by  allow- 
ing an  undefined  latitude  to  the  devisor.  But 
there  is  a  definite  failure  of  issue,  which  is 
when  a  man  dies  without  issue  living  at  the 
time  of  his  death.  From  the  time  when  the 
Statute  of  Wills  passed,  to  1620,  the  question 
was  often  up,  as  to  what  the  words  "dying 
without  issue"  signified;  that  is  to  say,  whether 
they  meant  a  definite  or  indefinite  failure  of 
issue.  When  these  words  stood  alone,  it  was 
universally  agreed  that  they  meant  an  indefi- 
nite failure;  and  the  devise  over,  depending 
upon  it  was  void  :  and  if  there  is  nothing  more 
in  this  case,  to  give  us  the  land  would  be  up- 
rooting the  law  from  where  it  has  stood  for 
centuries.  If  the  limitation  is  to  be  read  sim- 
ply: "  If  Joseph  dies  without  issue,  then  to 
Medcef  and  his  heirs,"  our  claim  is  gone.  But 
there  is  more;  it  goes  to  the  survivor  of  the  two 
sons,  and  it  can  go  to  him  only  in  the  event  of 
his  surviving.  Then  you  are  free  from  the  ob- 
jection that  here  is  an  indefinite  failure  of 
issue,  because  the  devise  shows  a  clear  intent 
that  the  question  of  failure  should  be  decided 
-at  Joseph's  death.  On  this  word  we  rely,  and 
359*  ]*unless  authorities  are  overturned,  this 
word  must  preserve  us  to  the  end. 

This  cause  was  brought  before  the  Supreme 
•Court,  and  the  questions  which  it  involved, 
upon  the  limitations  over,  were  considered  of 
a  familiar  every  day  character  ;  but  in  Ander- 
son v.  Jackson,  they  were,  for  the  first  time, 
brought  before  this  court.  Gentlemen  were 
then  heard  upon  them,  in  another  man's  cause 
depending  upon  the  identical  clause  now  un- 
der discussion  ;  and  the  decision  of  the  Su- 
preme Court,  in  our  favor,  was  affirmed,  upon 
the  very  principle  involved  in  the  first  point, 
to  wit :  that  the  word  survivor  restrained  the 
generality  of  the  words  to  issue  living  at  the 
death  of  Joseph. 

The  dispute  thus  being,  as  we  had  supposed, 
settled  in  our  favor,  we  called  for  the  residue 
-of  the  property  not  acted  directly  upon  by  the 
suit  of  Anderson  v.  Jackson.  But  our  claim 
was  still  resisted.  We  commenced  this,  with 
other  ejectment  suits,  for  the  recovery  of  that 
residue.  Pending  these  suits  Medcef  Eden, 
the  younger,  died,  having  devised  to  his  wife 
and  her  daughters. 

In  the  first  place,  the  old  ground  is  taken, 
which  we  had  litigated  in  Anderson  v.  Jackson. 
The  decision  there  is  said  to  have  been  errone- 
ous ;  and  that  is  the  great  and  only  material 
question  in  this  cause.  That  decision  I  am 
called  upon  to  support,  and  I  proceed  to  do  it 
with  the  greatest  pleasure,  because  this  court 
consent  to  hear  me.  It  is  perhaps  proper,  as 
the  late  Chancellor  Kent  gave  a  very  long  and 
learned  opinion,  sustained  by  a  respectable 
minority,  against  the  majority  who  gave  the 
judgment.  I  also  owe  it  as  a  matter  of  respect 
to  this  court,  to  show  that  its  decision  is  not 
to  be  shaken. 

To  do  this,  we  must  briefly  review  the  his- 
tory of  the  principle  involved  in  that  cause. 
The  point  is,  simply,  whether  a  limitation  to 
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the  survivor  or  survivors  of  two  or  more  per- 
sons, 011  the  other  or  others  dying  without 
issue,  is  definite  or  indefinite.  This  question 
came  before  the  Supreme  Court,  for  the  first 
time,  in  1806.  (Fondickv.  Cornell,  1  Johns.  440.) 

It  was  upon  a  will  which  contained  the  fol- 
lowing clause  :  "  Further  my  mind  and  will  is, 
that  if  any  of  my  said  sons,  William,  Jacob, 
Thomas  and  John,  *or  my  daughter  [*3<>O 
Mary,  shall  happen  to  die  without  heirs  male  of 
their  own  bodies.that  then  the  lands  shall  return 
to  the  survivors, to  be  equally  divided  between 
them."  This  limitation  was  after  a  devise  of 
part  of  his  lands  to  his  son  William,  and  his 
heirs  forever,  and  other  lauds  to  the  other  sons 
of  the  testator  and  his  daiighter  Elizabeth,  in 
fee  simple.  With  a  small  immaterial  exception, 
that  was  precisely  this  will.  The  cause  was 
fully  discussed.  A  leader  in  that  discussion, 
against  the  estate  tail,  was  one  of  the  gentle- 
men who  oppose  me  here.  Mr.  Jones,  For  the 
plaintiff,  there  said:  "  It  is  true,  that  if  the 
devise  over  was  on  the  indefinite  failure  of 
issue,  the  contingency  would  be  too  remote  to 
render  it  an  executory  devise.  ( 2  Fearne,  4th 
ed.,  118.)  But  a  contingency,  that  if  a  person 
die  without  sons  or  male  issue,  would  be  suf- 
ficiently near  and  probable  ;  and  in  this  case 
the  event  must  happen  within  the  lives  of 
some  or  one  of  the  devisees,  as  the  remainder 
is  to  the  survivors,  and  not  their  heirs."  The 
court  decided  that  the  limitation  over  was  valid 
as  being  on  a  definite  failure  of  issue  ;  and  their 
reasoning  is  based  on  Hughes  v.  Sayer,  1  P. 
Wms.,  534,  that  the  immediate  limitation  over 
was  to  the  surviving  devisee.  Mr.  Justice 
Thompson,  who  delivered  the  opinion  of  the 
court,  entered  very  fully  into  the  English 
cases,  as  he  ought,  it  being  a  question  raised 
here  for  the  first  time ;  and  he  finally,  with 
the  unanimous  concurrence  of  the  court,  de- 
cides the  very  same  question  we  are  now  con- 
sidering. That  decision  was  submitted  to. 
No  writ  of  error  was  brought. 

In  1808  (Jackson  v,  Blanshan,  3  Johns.,  292) 
the  question  is  again  presented.  Here,  as  in 
England  after  Pells  v.  Brown,  the  question  is 
brought  up,  and  the  proposition  again  con- 
tested. The  cause  was  argued,  and  the  opinion 
of  the  court  was  delivered  by  Kent,  Oh.  J., 
who  decided  that  the  word  "survivor"  quali- 
fied the  general  words. 

In  1813  (Moffat  v.  Strong,  10  Id.,  12)  the 
question  is  again  discussed  ;  and  Kent,  Ch.  J., 
again  delivers  the  opinion  of  the  court,  in  fa- 
vor of  the  same  construction. 

But  opposition  was  not  yet  subdued.  In 
1814  (Jackson  v.  Stoats,  11  Id.,  337)  the  ques- 
tion was  repeated  distinctly ;  and  Spencer,  J., 
delivered  the  opinion.  He  says:  "I  believe 
none  of  us  have  ever  doubted  the  correctness 
*of  the  decision  in  Fosdick  v.  Cornell ;  [*36 1 
and  it  would  be  a  waste  of  time  to  review  the 
authorities  there  cited." 

In  1816  our  rights  became  important ;  and 
in  the  course  of  vindicating  these  rights  we 
were  brought  into  this  court  in  1818.  We  had 
then  before  us  13  years  of  unbroken  adjudica- 
tion, in  affirmance  of  our  rights,  upon  which 
we  reposed  with  the  greatest  confidence. 
We  were  not  deceived  ;  for,  in  Anderson  v. 
Jack-ton,  this  court  gave  sanction  to  our  claim 
upon  the  point  now  in  controversy. 
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But,  we  shall  be  told,  the  decision  in  Ander- 
son v.  Jackson  was  not  unanimous.  True,  it 
was  not  so — a  fact  which  we  looked  upon  as 
somewhat  strange  ;  for  we  had  supposed  the 
principle  of  the  case  as  well  settled  as  any  one 
in  the  law.  And  it  was  peculiarly  unfortunate 
that  the  opposition  should  come  from  that  very 
quarter  in  which  we  had  reposed  our  rights. 
Yes,  the  late  Chief  Justice  (then  Chancellor) 
Kent  gives  an  opinion,  which  occupies  nearly 
30  pages  in  the  report  (16  Johns.,  397-424),  to 
show  that  the  decision  of  the  Supreme  Court 
had  been  grossly  erroneous  ! 

How  stood  the  point,  upon  authority,  on 
coming  into  this  court  ?  The  parties  came 
here,  to  litigate  upon  a  principle  so  fully  and 
plainly  established  in  the  Supreme  Court,  that 
the  decision  of  the  cause  there,  though  involv- 
ing a  large  amount  of  property,  was  not 
deemed  worth  reporting.  You  saw  that  prin- 
ciple concurred  in  by  Kent,  Ch. «/.,  Thompson, 
Ch.  J.,  and  Spencer,  Van  Ness,  Yates  and 
Platt,  JJ.;  after  a  series  of  discussions  almost 
unparalleled  in  the  history  of  any  principle  in 
our  law.  You  saw  the  same  questions  arising, 
and  the  same  principle  established  in  neighbor- 
ing states.  From  every  source,  opposition  was 
hushed  ;  not  only  with  men  of  books,  but  in 
the  common  walks  of  life.  You  knew  that 
thousands  of  wills  had  been  made  upon  that 
very  principle,  and  that,  if  you  unsettled  the 
rule,  you  opened  Pandora's  box.  You  knew  it 
more  important  that  the  law  should  be  settled, 
than  how  it  should  be  settled.  You  secured 
to  us  a  principle  which  had  been  established  in 
the  mind  of  every  man  for  a  long  time  ;  and 
you  were  right,  for  the  contrary  would  have 
been  incalculably  mischievous. 
362*]  *But  the  propriety  of  your  course 
was  questioned  by  a  long  opinion  from  the  late 
Chancellor,  professing  to  show  this  series  of 
adjudications,  by  the  most  enlightened  tri- 
bunals in  the  State,  legal  heresy.  It  is  my 
duty  to  examine  that  opinion.  I  confess  I  do 
this  with  reluctance.  It  was  this,  and  not  any 
fears  from  its  effect,  which  led  me  to  join  in 
the  preliminary  objection,  made  by  my  asso- 
ciate, against  this  point  being  heard.  In  this 
we  were  overruled.  The  opinion  lies  in  our 
way,  and  we  must  travel  over  it. 

With  deference,  it  is  an  opinion  inconclusive 
in  all  its  parts  ;  and  of  the  26  cases  upon  which 
it  is  founded,  there  is  but  one  which  gives 
color  to  it.  It  contains  an  Apology,  and  this 
was  obviously  right.  An  apology  was  due, 
for  attempting  to  overturn  a  rule,  after  having 
suffered  our  citizens  to  go  on,  for  years,  set- 
tling their  property  under  it ;  a  rule,  too, 
which  the  learned  Chancellor  himself,  more 
than  any  other  judge  had  contributed  to  estab- 
lish. "But  if."  says  Chancellor  Kent,  "the 
decisions  have  been  as  settled  and  uniform  as 
I  have  stated,  it  may  be  asked,  how  came  the 
Supreme  Court  to  make  such  a  decision,  as 
that  now  under  review  ?  I  answer,  that  the 
present  case  was  decided  without  going  into 
any  discussion  of  the  merits,  and  by  a  reference 
merely  to  one  or  two  former  cases  in  the  Su- 
preme Court,  all  of  which  rested  upon  the  case 
of  Fosdick  v.  Cornell,  1  Johns.,  440,  decided  by 
that  court  in  Aug.,  1806.  I  was  at  that  time 
Chief  Justice  of  the  Supreme  Court ;  and 
though  I  did  not  give  the  opinion,  I  will  not 
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shelter  myself  under  that  silence.  I  am  free 
to  say  that  I  partook  of  its  error.  But  I  should 
be  unworthy  of  public  confidence,  if  with 
more  experience  and  more  examination,  hav- 
ing detected  myself  in  an  error,  I  should  not 
be  ashamed  to  confess  it.  I  discovered,  years 
ago,  that  the  case  Fosdick  v.  Cornell  was  de- 
cided upon  mistaken  grounds.  The  court, 
however,  have  this  apology  for  themselves, 
that  without  much  examination,  and  without 
looking,  as  they  ought  to  have  done,  deeply 
into  the  subject.they  were  led  astray  out  of  the 
beaten  track,  by  such  a  distinguished  leader  as 
Lord  Kenyon.  The  cases  of  Porter  v.  Bradley, 
3  T.  R.,  143,  and  of  Roe  v.  Jeffrey,  7  T.  R, 
589,  were  the  blind  guides  *that  misled  [*363 
them.  I  say  this  confidently,  for  the  court  do 
nothing  more,  in  the  whole  opinion,  than 
repeat  what  Lord  Kenyon  had  spoken."  In 
the  decision  of  1813  (10  Johns..  16),  the  same 
Chancellor  (then  Ch.  J.  Kent)  says,  "if  the 
limitation  rested  solely  on  the  words  'dying 
without  issue,'  we  have  seen  that  it  would  fail; 
but  the  will  proceeds,  and  gives  the  part  of 
the  son  dying  without  issue,  to  the  survivors, 
except  the  portion  which  was  to  go  to  the  wife. 
The  term  'survivors'  will  be  found  to  rescue 
the  limitation  from  the  operation  of  the  gen- 
eral principle,  and  to  bring  it  within  the  reach 
of  other  cases  which  have  adjudged  that  ex- 
pression to  be  the  cause  of  a  different  construc- 
tion ;  and  for  the  reason  that  it  could  not 
have  been  intended  that  the  survivor  was  to 
take  only  after  an  indefinite  failure  of  issue,  a* 
that  event  might  not  happen  until  long  after 
the  death  of  all  the  survivors."  This  goes,  in 
words  and  letters,  to  the  precise  point  now 
under  consideration. 

But  in  the  decision  of  this  and  the  previous 
cases,  the  authorities  were  not  fully  looked 
into.  Was  this  so  ?  Fosdick  v.  Cornell  was 
argued  by  as  able  counsel  as  any  in  the  State. 
The  report  shows  the  ability  with  which  it  was 
examined.  Thompson,  J.,  goes  into  all  the 
English  decisions.  To  Jackson  v.  Blanshan, 
Jackson  v.  Stoats  and  Moffat  v.  Strong  similar 
remarks  may  be  applied.  In  all  these  cases 
the  subject  is  gone  over,  not  only  by  the  ablest 
counsel,  but  by  the  ablest  judges,  with  the 
same  result ;  and  is  it  to  be  tolerated  that  this 
result  shall  now  be  questioned  ?  Is  any  one  to 
be  tolerated  in  telling  us  that  all  these  decision* 
were  lightly  considered  ?  I  wish  the  expression 
were  not  in  the  book. 

But  "Lord  Kenyon  and  the  cases  of  Porter 
v.  Bradley  and  Hoe  v.  Jeffrey,  were  the  blind 
guides  which  misled  them."  No.  If  you  look 
fnto  the  opinions  of  the  then  Ch.  J.  Kent,  you. 
will  see  how  fully  he  considers  them.  The 
leading  case  is  Pells  v.  Brown,  Cro.  Jac. ,  590 . 
True,  this  case  was  once  questioned  ;  but  for 
more  than  200  years  it  has  not  even  been 
doubted  in  any  book  of  any  country.  It  was 
treated  by  Lord  Kenyon,  by  our  Supreme 
Court,  and  by  other  courts  as  the  Magna 
Charta  of  the  law  on  this  question.  But  Chan- 
cellor Kent  dissents  from  it.  With  the  excep- 
tion *of  two  or  three  nearly  simulta-  [*3(54 
neous  cases,  it  never  was  questioned.  Now  we 
are  to  be  told  that  Lord  Kenyon  was  deceived 
and  misled  in  his  eulogium.  There  is  not  one 
case  questioning  that,  which  has  not  been 
overruled  again  and  again  ;  and  no  lawyer 
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would  now  be  heard  to  question  it,  in  West- 
minister Hall. 

It  was  at  least  to  have  been  expected  from 
the  late  C  hancellor  that  he  would  have  shed  a 
new  ray  of  light  upon  the  question,  putting 
doubt  at  defiance.  But,  I  repeat  it,  out  of  26 
cases  relied  upon  by  him,  Chadock  v.  Cowley, 
Oro.  Jac.,  695,  alone  is  against  us.  What  is  the 
point  of  inquiry  ?  Is  there  something  in  this 
limitation  which  restrains  the  general  words  to 
a  definite  failure  of  issue  ?  We  say  survivor 
does. 

The  Book  of  Assize  (35  Ed.  3,  pi.  14),  is  first 
quoted  by  the  Chancellor.  But  nothing  was 
pretended  in  that  case,  to  qualify  the  limita- 
tion. It  was  not  to  the  survivor.  In  King  v. 
Rumbatt,  Cro.  Jac. ,  448,  the  limitation  was  not 
to  the  survivor.  Pells  v.  Brown  is  the  next. 
Holmes  v.  Meynel.  T.  Raym.,  462,  was  in  other 
reports  much  like  the  present  case,  but  this 
word  "survivor  "  was  omitted,  in  the  limita- 
tion over.  Forth  v.  Chapman,  1  P.  Wms. ,  663, 
was  a  question  as  to  personal  property  be- 
queathed upon  the  general  words  ;  and  these, 
alone,  were  limited  to  a  definite  failure  in  such 
a  case.  In  Bricev.  Smith,  Willes,  1,  the  word 
"  survivor  "  does  not  occur  ;  and  Hope  v.  Tay- 
lor, 1  Burr.,  268,  was  not  a  question  as  to  a 
devise  over.  The  first  taker  had  issue  which 
clearly  gave  an  estate  tail.  In  Doe  v.  Fonnereau, 
Doug.,  487,  Ld.  Mansfield  asked  Sergeant  Hill 
whether  he  had  ever  been  able  to  find  any  case 
of  real  property,  where  the  court,  on  the  words 
"in  default  of  such  issue,"  had  implied  a  re- 
striction to  "issue  living  at  the  death  of  the 
father ; "  and  he  said  he  had  not  met  with  any. 
And  it  is  very  true  that  no  such  case  can  be 
found.  We  do  not  contend  for  a  limitation  of 
these  words,  by  mere  implication  arising  from 
the  words  themselves.  In  Denn  v .  Slater,  5  T. 
R. ,  335,  the  word  "  survivor"  is  not  used,  nor 
was  there  any  provision  that  B.  should  die 
without  issue  in  the  life  of  C.  So  of  Doe  v. 
Rivers,  1  T.  R.,  276,  so  of  Doe  v.  Ellis,  9  East, 
382,  but  this  case  presupposes  that  the  gen- 
eral words  may  be  restrained  by  implication 
365*]  *from  other  parts  of  the  will.  Tennyv. 
Agar,  12  East,  253,  goes  upon  the  general,  un- 
restrained, words.  The  devise  over,  was  not 
to  the  survivor,  but  to  a  cousin  who  had  not 
been  before  introduced.  The  Chancellor's 
cases  do  not  apply.  It  is  singular  that  not  one 
of  them  can  even  be  distorted  into  an  applica- 
tion to  the  point  in  question.  Kirkpatrick  v. 
Kirkpatrick,  13  Ves.,  476,  the  Chancellor  admits 
is  against  him  ;  and  in  Barlow  v.  Slater,  17 
Ves.,  479,  there  were  no  restrictive  words. 
The  limitation  over  to  one  of  the  nieces  for 
life  in  that  case  does  not  necessarily  imply  an 
intent  that  there  should  be  a  definite  failure. 
This  was  the  only  point  decided  there.  In 
Romilly  v.  James,  6  Taunt.,  263,  also,  there 
were  no  words  of  restraint ;  and  this  is  a  suf- 
ficient answer. 

"  I  have  thus  "(says  the  Chancellor)  "con- 
tinued the  history  of  the  English  decisions, 
from  the  time  that  we  abolished  estates  tail, 
down  to  the  present  moment;  and  it  must 
have  been  perceived  -that  there  is  one  undis- 
turbed current  of  authority,  as  well  since  as 
before  our  Statute,  declaring  and  establishing 
that  such  words  as  are  used  in  the  will  of 
Medcef  Eden,  the  elder,  do  create  an  estate 
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tail— that  they  do  mean  an  indefinite  failure 
of  issue." 

Chadwick  v.  Cowley,  decided  about  200 
years  ago,  I  admit  may  be  a  case  against  us ; 
but  if  it  does  interfere  with  Pells  v.  Brown,  it 
has  gone  to  the  shades.  The  latter  case  has 
been  conceded  to  be  the  law,  till  questioned 
by  Chancellor  Kent  in  this  court.  If,  in  a  few 
instances  about  the  time  when  it  was  decided, 
it  was  questioned,  it  has  outrode  the  storm. 
Even  Chadwick  v.  Cowley  is  reducible  to  ques- 
tions peculiar  to  itself,  and  was  capable  of  de- 
cision without  interfering  with  Pells  v.  Brown. 
Intent  is  the  polar  star  which  guides  in  the 
construction  of  wills.  Little,  indefinable  cir- 
cumstances will  sometimes  indicate  the  intent, 
and  conflict  with  general  rules.  This  consid- 
eration has  led  a  learned  judge  in  Pennsyl- 
vania to  say  that  unless  authorities  on  the 
construction  of  wills  are  in  point  upon  every 
particular,  they  cannot  govern.  (Per  Smith, 
J.,  3  Yeates,  236.)  The  father  had  disinher- 
ited his  eldest  son ;  and  the  court  leaned  in 
favor  of  a  construction  which  would  defeat 
his  will.  And  this  is  the  key  *to  the  [*36G 
case  of  Chadwick  v.  Cowley.  The  court  say 
(Cro.  Jac.,  696):  "For  the  words  'that  the 
survivor  shall  be  heir  to  the  other,  if  he  dies 
without  issue,'  they  seem  to  be  an  estate  tail. 
But  if  the  devise  had  been  that  if  '  he  died 
without  issue  in  the  life  of  the  other,  or  be- 
fore such  an  age,'  that  then  it  shall  remain  to 
the  other;  then,  peradventure,  it  should  be  a 
contingent  devise  in  tail  if  it  should  happen, 
and  not  otherwise ;  but  being  '  that  the  sur- 
vivor shall  be  heir  to  the  other,  if  he  die  with- 
out issue,'  that  in  his  intent  is  an  absolute  es- 
tate tail  immediately,  and  remainder  limited 
over."  And  that  case^may,  even  now,  be  law 
with  the  qualification  which  the  court  give  to 
it,  without  impugning  Pells  v.  Brown. 

The  Chancellor  next  proceeds  to  review 
some  of  the  American  cases.  That  of  Rich- 
ardson v,  Noyes,  2  Mass.,  56,  is  in  our  favor. 
The  words  "  survivor  or  survivors  "  were  used 
to  designate  the  second  takers ;  and  these, 
among  other  words,  are  relied  on  for  the  very 
purpose  that  we  urge  them  here ;  and  the 
limitation  over  was  holden  valid.  Ray  v. 
Enslin.  Id.,  554,  is  inapplicable,  but  the  court 
recognize  the  doctrine,  in  the  abstract,  which 
we  contend  for.  Ide  v.  Ide,  5  Id.,  500,  does 
not  touch  the  point ;  but  the  Chancellor  says  : 
' '  Hauer  v.  Shitz,  3  Yeates'  Pa. ,  205,  turned 
upon  the  construction  of  peculiar  provisions 
in  a  will,  which  are  not  at  all  analogous ; "  but 
the  truth  is,  we  could  not  have  found  a 
stronger  case  in  our  favor.  The  word  "sur- 
vivor "  is  expressly  relied  upon  by  the  court. 
Hunters  v.  Haynes,  1  Wash.  Va.,  71,  turned 
upon  the  general  words  alone,  had  no  appli- 
cation for  the  Chancellor's  purpose,  but  is  in 
point  against  the  premises  passing  to  the  En- 
glish devisees.  The  same  remark  applies  to 
Royalty .  Eppes,  2  Munf.,  479,  and  Denn  v. 
Wood,  Cam.  &  Norw.  N.  C.,  202.  "In  Keat- 
ing v.  Reynolds,  1  Bay,  80  "  (says  the  Chancel 
lor),  "  it  was  admitted  that  the  general  words 
'  that  if  either  should  die  without  lawful  heirs 
of  their  bodies '  appeared  to  look  to  an  indefi- 
nite failure  of  issue,  but  they  held  that  the 
subsequent  words."  What  words?  "These 
words,"  says  the  Chancellor,  "  'without  law- 
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f  ul  heirs  of  their  bodies  to  live,'  controlled  the 
general  words,  and  made  a  good  limitation 
•over  by  way  of  executory  devise."  This  was 
not  so.  The  bequest  over  was  "equally  to  be 
•divided  between  the  survivors."  This  word 
3O7*]  '"survivors"  is  *relied  upon  by  the 
court  as  restraining  the  general  words.  "  This 
term  ' survivor'"  say  the  court,  " is  a  term  of 
much  import  here.  It  carries  with  it  the  idea 
•of  the  longest  liver,  provided  the  other  sister 
should  leave  no  children  behind  her  ;  that  is, 
none  living  at  the  time  of  her  death."  The 
•case  is  directly  against  the  Chancellor,  and  in 
point  for  us.  The  same  remarks  apply  to 
Jones  v.  Rice,  3  Dess.,  165. 

Now,  then,  how  stands  the  question  ?  Does 
not  the  word  ' '  survivor "  rescue  this  case 
from  the  general  principle  ?  Is  it  not  clearly 
so  ?  This  court,  then,  decided  right  in  Ander- 
son v.  Jackson.  For  four  years  the  law  has 
been  fixed  by  a  court  of  dernier  resort.  Men 
have  gone  to  their  graves  after  having  settled 
their  estates  upon  the  principles  which  you 
have  promulgated.  If  erroneous,  it  is  because 
the  decision  was  made  by  men.  You  ought 
not  to  affirm  it  so  much  because  it  was  right 
AS  because  it  was  law.  There  is  hardly  a  will 
settling  real  estate  which  does  not  contain  the 
disposition  in  question.  It  is  the  most  com- 
mon case  in  a  devise.  You  have  not  the  moral 
power  to  change  your  ground ,  because  it  is 
not  right.  Who  can  know  what  the  law  of 
this  State  is,  unless  your  decision  is  final  ? 
Shall  we  look  into  your  decisions  under  the 
idea  that  they  are  to  be  overturned  by  a  new 
set  of  men  who  shall  come  here  to-morrow  ? 
A  change  of  decision  with  a  change  of  men 
would  be  a  less  evil  in  the  Supreme  Court  of 
this  State  or  of  the  United  States,  because, 
from  the  tenure  of  the  judges'  office,  frequent 
changes  are  not  to  be  looked  for.  This  court 
may  change  once  in  four  years.  Are  we, 
barely,  enabled  to  say  "  these  words  meant  a 
definite  failure  of  issue  yesterday  ;  but  wheth- 
er this  will  be  law  next  year,  I  will  tell  you 
after  election  "  ?  The  law  of  discretion,  with 
the  best  of  men  and  the  best  of  judges,  is 
more  or  less  the  creature  of  prejudice  or  pas- 
sion. Your  decisions  should  be  as  stable  as 
the  Constitution.  They  should  be  so  in  order 
that  the  suitor  may,  at  least,  see  one  spot 
where  there  is  an  end  of  uncertainty. 

2.  The  simple  devise  over  from  Joseph  to 
Medcef,  under  the  word  "  survivor,"  would 
have  given  the  latter  a  life  estate  only.  But 
it  is  just  as  well  settled  as  that  two  and  two 
make  four  that  a  devise  over,  as  here,  to  John 
368*]  Eden  and  *Hannah  Johnson,  on  both 
sons  dying  without  issue,  generally  makes,  by 
implication,  an  estate  tail  out  of  the  preceding 
estate.  Here,  then,  would  have  been  an  es- 
tate tail  in  Medcef  Eden,  had  it  not  been  for 
the  Statute  of  1786.  This  Act  declares  "  that 
all  estates  tail  shall  be  and  hereby  are  abol- 
ished ;  and  that  in  all  cases  where  any  person 
or  persons  now  is  or  are.  or  if  the  Act  herein- 
after mentioned  and  repealed  (Act  of  1782) 
had  not  been  passed,  would  now  be  seised  in 
fee  tail  of  any  lands,  tenements  or  heredita- 
ments, by  virtue  of  any  devise,  gift,  grant  or 
other  conveyance,  heretofore  made  or  here- 
After  to  be  made,  or  by  any  other  means  what- 
soever, such  person  and  persons,  instead  of 
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becoming  seised  thereof  in  fee  tail,  shall  be 
deemed  and  adjudged  to  be  seised  thereof  in 
fee  simple  absolute."  The  Legislature  thus 
lays  down  the  rule,  which  governs  this  case, 
in  terms.  The  estate  to  Medcef  would  have 
been  in  fee  tail  if  the  Statute  had  not  been 
passed.  Having  passed,  it  is  transmuted  into 
a  fee  simple. 

Here  we  are  met  with  this  difficulty  ;  that  as 
the  Statute  de  Donis  was  repealed  before  the 
will  was  made,  no  estate  tail  could  exist ;  and 
therefore  the  Statute  does  not  operate  upon  this 
will.  But  the  answer  is  very  simple  and  ob- 
vious. At  common  law,  a  fee  conditional  to  A 
and  certain  heirs,  became  absolute  on  the  birth 
of  heirs.  This  was  put  down  at  a  very  early 
period  by  the  Statute  de  Donis,  which  if  is  said 
was  repealed  here  in  1786.  But  this  is  a  mis- 
take. The  Statute  de  Donia  was  not  repealed  : 
but  its  operation  was  changed  ;  and  the  estates 
created  or  to  be  created  under  it,  are  construed 
into  a  fee  simple.  Otherwise,  we  are  thrown 
back  to  the  old  fee  conditional.  No  such  thing 
was  intended.  The  Legislature  of  this  State, 
in  1788  repealed,  as  mentioned  on  the  other 
side,  all  the  Statutes  of  England,  knowing  that 
the  Statute  de  Donis  had  been  re-enacted  by 
this  State  in  a  modified  form.  ( Vide  Smith  v. 
Chapman,  1  Hen  &  Munf.,  300,  perRoane,  J., 
and  Eldridgev.  Fisher,  Id.,  559.) 

3.  The  plaintiffs  in  error  do  not  stand  in  a 
situation  to  avail  themselves  of  the  devise  over 
to  John  Eden  and  Hannah  Johnson,  even  sup- 
posing ij,  to  be  operative.  Claiming  adversely 
to  the  original  source  of  title,  they  have  no 
business  with  the  right  of  third  persons,  who 
must  rely  for  *that  right  upon  the  will  [*369 
in  defiance  of  which  our  antagonists  hold  on 
upon  this  property. 

But  the  limitation  was  destroyed  by  the 
Statute  of  Fee  Simple.  It  is  singular,  that 
after  struggling  for  years  to  show  that  we 
were  cut  off  by  the  general  words — that  a  lim- 
itation to  us  as  survivor  could  not  save  us — 
gentlemen  should  now  contend  that,  even  with- 
out this  word,  or  any  other  qualifying  circum- 
stance, the  estate  should  go  over  to  collateral 
relations  of  the  testator.  Our  answer  is,  that 
the  devise  over  to  them  is  void.  Gentlemen, 
themselves,  have  shown  it.  All  the  cases  cited 
show  it.  Jackson  v.  Bittinger,  18  Johns.,  368, 
decides  the  very  point.  Such  a  limitation  was 
overruled  in  that  case  for  want  of  the  qualify- 
ing word  "  survivor."  If  the  rule  is  to  be  al- 
tered the  Legislature  must  do  it.  You  must 
administer  the  law  as  you  find  it. 

But  it  is  said  that  the  devise  over  to  John 
Eden  and  Hannah  Johnson,  being  in  the  im- 
mediate neighborhood  of  the  first  limitation 
over,  and  following  this,  is  to  be  taken  as  part 
of  the  same  clause  ;  and  as  such,  it  is  con- 
trolled by  the  word  "survivor,"  in  common 
with  the  first  part.  Our  answer  is,  that  it  can- 
not be  taken  as  a  part  of  the  same  clause,  but 
is  plainly  and  substantially  distinct,  not  only 
in  fact  but  within  the  reasonable  intention  of 
the  testator.  The  subject-matter  is  different. 
This  is  a  devise  of  the  whole.  The  first  was 
only  of  a  part.  The  ultimate  devisees  stand 
in  a  different  relation  to  the  testator.  The 
former  were  sons  ;  the  latter  a  brother  and  sis- 
ter. The  feelings  which  governed  the  devisor 
were  different  in  the  two  cases.  Nothing  is 
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more  rational  than  that  before  he  would  take 
the  estate  away  from  his  lineal  descendants, 
they  should  be  finally  exhausted  ;  and  to  pro- 
vide for  this  the  words  of  the  condition  must 
have  been  used  in  their  largest  sense,  which 
imports  an  indefinite  failure. 

The  word  "  then,"  in  this  devise,  will  not 
operate  to  restrict  the  meaning.  (Harg.  Tr., 
52'3,arguendo;  Beauderkv. Dormer,  2  Atk.,  311. 

But  the  reasoning  on  the  other  side  over- 
turns this  claim.  The  testator  uses  words  hav- 
ing a  legal  and  fixed  meaning.  Their  conti- 
guity to  the  previous  words  shows  that  this  was 
intentionally  so.  But  whether  intentional  or 
37O*]  otherwise,  *makesno  difference.  Sup- 
pose a  devise  of  black  acre  to  A  and  his  heirs, 
and  of  white  acre  to  B,  without  adding  "  his 
heirs "  ;  and  admit  that  these  last  words  are 
omitted  accidentally  ;  would  the  court  dare  to 
say  that  both  devises  are  in  fee  ?'  They  might 
as  well  repeal  the  Statute  of  Wills.  Accord- 
ing to  the  case  from  Hobart  (Counden  v.  Clerk, 
Hob.,  33),  the  court  will  adopt  the  technical 
meaning,  because  there  are  no  words  indicat- 
ing a  different  intent.  Ld.  Hardwicke  in 
Garth  v.  Baldwin,  2  Ves.,  Sr.,  646,  refers  to  the 
words  of  the  marginal  note  to  Hobart,  which, 
he  says  (Id.,  655),  were  known  to  be  his  words 
and  in  his  emphatic  style  ;  and  following  him, 
remarks :  "  I  am  not  in  a  court  of  equity  to 
overrule  the  legal  construction  of  the  limita 
tion,  unless  the  intent  of  the  testator  or  author 
of  the  trust,  appears  by  declaration  plain  ;  that 
is,  not  saying  it  in  so  many  words,  but  plain 
expression  or  necessary  implication  of  his  in- 
tent, which  is  the  same  thing."  Is  the  mere 
location  of  the  words  in  question,  to  change 
the  legal  and  palpable  intention  ? 

There  are  a  few  cases  cited  on  the  other  side 
to  this  point.  (Atkinson  v.  Hutchinsnn,  3  P. 
Wins.,  258  ;  Beauclerk  v.  Dormer,  2  Atk..  312; 
Sheppardv.  Lessingharft,  Ambl..  122;  Kirkpat- 
rick  v.  Kirkpatrick,  13  Ves.,  475.)  Atkinson, v. 
Hutchinson  was  misreported  (Harg.  L.  T.,  523); 
but  there  is  this  general  answer  to  them  all. 
They  relate  to  personal  property,  the  rule  in 
relation  to  which  is  different,  on  the  head  we 
are  considering.  The  presumption  need  not 
be  so  strong  to  carry  over  a  bequest  of  personal 
property  as  a  devise  of  real  estate.  You  can- 
not entail  personalty,  and  the  courts  will  seize 
upon  almost  any  ground,  however  slight,  to 
restrain  the  general  expression.  This  distinc 
tion  may  be  seen  in  Fearne  (Ex.  Dev.,  361). 
In  1720 '(in  Forth  v.  Chapman,  1  P.  Wms.,  663), 
both  real  and  personal  estate  were  devised  over 
in  the  same  clause,  after  an  indefinite  failure 
of  issue  slightly  qualified,  and  the  clause  was 
holden  void  as  to  the  real,  but  good  as  to  the 
personal  property.  In  1742  (in  Beauelerk  v. 
Dormer,  2  Atk.,  308),  Ld.  Hardwicke  says, 
that  case  was  not  decided  upon  a  distinction 
between  real  and  personal  property,  and  it 
is  indeed  difficult  to  tell  where  the  courts 
have  left  this  question  in  relation  to  the  lat- 
ter. In  Sperling  v.  Toll,  1  Ves.,  Sr.,  70,  the 
37  1*]  *Master  of  the  Rolls,  again,  glances  at 
this  distinction.  This  was  in  1747.  But  as  to 
real  estate,  the  rule  has  never  been  disturbed; 
and  the  ultimate  devise  over  is  unquestionably 
void.  The  reasoning  of  the  Master  of  the 
Rolls  in  Sperling  v.  Toll  is  directly  applicable. 
That  was  a  devise  to  three  nephews  during 
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their  respective  lives,  as  tenants  in  common; 
.but  if  either  died  without  issue  living  at  his 
death,  his  part  to  go  to  the  survivors,  then  over 
to  ten  others.  Two  of  the  nephews  died  in  the 
testatrix's  lifetime,  and  the  survivor  left  a  son 
who  claimed  the  whole  estate  against  the  de- 
visees over,  on  the  ground  of  intent  that  noth- 
ing should  go  to  the  latter,  till  a  failure  of  is- 
sue of  all  the  nephews  ;  but  the  Master  of  the 
Rolls  speaks  of  it  in  this  manner  :  "  It  is  said 
the  intent  was,  that  while  there  was  issue  of 
the  three,  nephews,  it  should  not  go  over  ;  and 
that  being  executory,  it  should  be  so  directed. 
The  court  will  always  go  as  far  as  possible  to 
support  the  intent ;  but  that  intent  must  ap- 
pear from  the  words  of  the  will.  There  are 
few  cases,  where  evidence  of  the  intent  will  be 
allowed  out  of  the  words.  It  only  will  where 
there  is  a  doubt  to  whom  the  residue  is  given, 
or  for  ascertaining  the  nature  of  the  legacy  or 
the  person  of  the  legatee.  If,  then,  the  court 
is  so  very  cautious  where  there  is  evidence  to 
prove  the  intent,  much  more  ought  it  to  be  so, 
where  that  evidence  arises  only  from  the  sur- 
mise of  counsel  or  of  the  party.  The  court  is 
to  carry  the  will  into  execution  ;  not  to  make 
one  for  the  party,  or  to  give  that  construction 
which  the  court  should  think  most  proper.  If 
this  matter  was  laid  before  the  testatrix,  she 
might  think  it  reasonable  that  it  should  not  go 
over,  while  there  was  issue ;  and  it  might  be 
very  proper ;  but  that  does  not  appear  from 
the  words  ;  rather  the  contrary.  The  plain 
construction  carries  it  after  the  death  of  each 
respectively ;  and  not  to  give  a  survivorship 
on  the  death  of  one  without  issue  ;  for  it  is 
given  in  common,  and  survivorship  was  in  the 
contemplation  of  the  testratrix,  as  appears 
from  her  directing  a  survivorship  for  life  ;  and 
having  omitted  it  in  the  direction  of  the  in- 
heritance, it  is  reasonable  to  suppose  that  she 
did  not  intend  it."  The  amount  of  these  re- 
marks is,  that  she  had  no  survivorship  in  her 
eye,  in  the  ultimate  devise ;  and  her  intention 
*cannot  be  disregarded.  Now  can  we  [*372 
extend  the  force  of  the  term  "survivor,"  to 
John  Eden  and  Hannah  Johnson  when  the 
word  is  not  there  ? 

That  part  of  the  Chief  Justice's  opinion  has 
been  assailed  which  declares  the  limitation 
over  to  John  Eden  and  Hannah  Johnson  to 
have  been  changed  into  a  vested  remainder  on 
the  previous  limitation  to  Medcef  becoming 
vested  in  possession ;  and  we  are  told  that 
there  can  in  no  case  be  a  remainder  where  the 
previous  estate  is  a  fee  simple,  or  will  not  ad- 
mit of  a  remainder  after  it.  True,  when  you 
have  a  remainder,  you  don't  want  an  execu- 
tory devise ;  nor  can  you  have  one.  The 
office  of  an  executory  devise  is  to  carry  over 
an  estate,  in  those  cases,  only,  where  a  re- 
mainder cannot  do  it ;  and  wherever  a  limita- 
tion can  have  effect  as  a  remainder  it  super- 
sedes this  office.  (2  Fearne,  4th  ed.,  1-3,  17  ; 
Ludflington  v.  Kime,  1  Ld .  Raym. ,  203  ;  Ices 
v  Legge,  3  T.  R.,  488-9  n.  a.)  Now,  this  de- 
vise over  from  Joseph  to  Medcef  was  not,  in 
terms,  either  a  fee  simple  or  a  fee  tail.  It 
would  have  been  a  mere  estate  for  life  had  not 
the  words  of  limitation  to  John  Eden  and 
Hannah  Johnson  enlarged  it  into  a  fee  tail 
(Ives  v.  Legge,  3  T.  R.,  483,  n.  a),  which  ad- 
mits of  a  vested  remainder  after  it.  (2  Wood- 
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deson's  Lee.,  181;  1  Ld.  Raym.,  209;  Litt., 
847 ;  8  T.  R.,  488-9,  n.  a.)  Then  here  was  a 
fee  tail  vested  in  Medcef,  and  what  before  fol- 
lowed it  as  an  executory  devise  now  followed 
as  a  vested  remainder  ;  or  in  the  language  of 
the  Chief  Justice:  "  The  estate,  then,  of  John 
Eden  and  Hannah  Johnson  was  turned  into  a 
remainder,  when  the  executory  devise  took 
effect  in  favor  of  Medcef  Eden.  The  devise 
to  them,  then,  ceasing  to  be  executory,  Medcef 
became  seised  in  fee  tail  by  necessary  implica- 
tion of  law,  with  a  remainder  expectant  in 
favor  of  John  Eden  and  Hannah  Johnson." 
This  was  the  state  and  shape  of  the  limitations 
under  the  common  law,  and  the  Statute  de 
Donis,  which  we  have  seen  still  exists  for  the 
purpose  of  bringing  about  this  state  of  things. 
It  is  enough  that  the  right  of  Medcef  Eden 
would  have  been  an  estate  tail  previous  to  the 
Statute  (1  N,  R.  L.,  52).  It  is  then  taken  hold 
of  by  this  Statute  and  transmuted  into  a  fee 
simple,  as  I  have  formerly  shown.  At  com- 
mon law,  it  might,  as  the  Chief  Justice  re- 
marks, have  been  destroyed,  or  made  absolute 
in  Medcef  by  a  fine  or  recovery  ;  in  place  of 
which  our  Statute  of  Fee  Simple  steps  in,  and 
reaches  this  object  without  that  ceremony. 
373*1  * Craig  v.  Stacey,  Irish  T.  R.,  249, 
coincides  with  the  Supreme  Court,  and  de- 
cides, in  terms,  that  when  an  executory  devise 
becomes  vested  in  possession,  the  limitations 
depending  upon  it  change  their  nature  and  be- 
come vested  remainders. 

Mr.  A.  Burr  (same  side)  said  he  should  add 
but  little  on  the  first  three  points  of  the  de- 
fense. The  ability  with  which  all  the  points 
had  been  examined  by  his  associate  forbade 
his  saying  much  in  relation  to  either.  He  re- 
gretted that  the  decision  in  Anderson  v.  Jack- 
son should  be  opened.  He  feared  that  even 
the  stand  then  taken  by  the  minority  against 
that  decision  might,  with  some  of  them,  have 
been  owing  to  Mr.  Eden's  unfortunate  selec- 
tion of  one  of  his  counsel ;  but  he  was  happy 
in  the  belief  that  he  had  nothing  like  preju- 
dice or  feeling  to  encounter  in  this  court. 

On  Joseph's  death,  the  case  of  Anderson  v. 
Jackxon  carried  all  the  estate  devised  to  him 
over  to  his  brother  Medcef.  That  case,  how- 
ever, merely  settled  the  point ;  it  did  not  act 
upon  all  the  land  ;  and  instead  of  abiding  that 
result,  and  surrendering  the  residue  peaceably, 
the  possessors  determined  that  we  should  fight 
them  in  detail. 

It  is  the  disposition  of  man  to  hold  property 
during  his  life  above  control,  but  to  shackle  it 
forever  afterwards.  Having  children,  he  will 
give  it  to  them  for  life,  and  confining  it  to  his 
lineal  descendants  as  long  as  possible,  then 
over.  But  the  law  will  not  allow  you  to  limit 
on  an  event  beyond  a  life  or  lives  in  being  and 
twenty-one  years  and  nine  months  afterwards, 
for  fear  of  a  perpetuity.  This  is,  a  worse  evil 
than  an  entail,  for  the  latter  may  be  docked  by 
a  fine  or  recovery.  This  remedy  will  never 
reach  an  executory  devise.  Once  fix  a  princi- 
ple which  shall  carry  over  this  estate  to  John 
Eden  and  Hannah  Johnson,  and  you  establish 
an  entail  which  no  power  can  cut  off.  The 
contingency  upon  which  it  turns  is  too  remote. 
You  will  not  allow  the  limitation,  because 
there  is  no  limitation  to  it.  It  was  given  to 
the  sons  and  their  heirs,  and  it  was  his  ob- 
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vious  intent  that  their  issue  or  descendants 
should  enjoy  to  a  period  indefinitely  remote. 
Suppose  they  had  died  immediately  after  the 
testator,  leaving  issue  *(which  latter  is  [*374t 
always  a  probable  event  in  this  kind  of  limita- 
tions), it  was  his  intent  to  carry  it  to  the  issue, 
their  children  and  children's  children,  till  they 
should  fail  ;  thus  confining  it  in  the  family, 
and  shackling  against  the  freedom  of  aliena- 
tion for  ages.  The  time  when  it  should  pass 
over  to  the  ultimate  devisees  or  their  heirs, 
was  undefined,  and  the  fee  simple  of  the  estate 
might  have  been  in  abeyance  for  a  long  time, 
because  it  could  have  no  absolute  owner.  No 
one  could  purchase  it.  This  is  the  evil  intended 
to  be  reached  by  Jackson  v.  Billinger,  18  Johns., 
368. 

The  plaintiffs  in  error  repose  themselves  en- 
tirely upon  the  further  question,  growing  out 
of  Medcef  Eden's  death  ;  and  they  say  it  is 
only  in  reference  to  this  that  they  have  re- 
viewed Anderson  v.  Jackson.  They  say, 
"true,  we  have  no  title  ;  but  John  Eden  and 
Hannah  Johnson  of  England  have.  They  are 
the  owners,  and  we  claim  to  hold  against  all 
the  world  except  them."  But  what  is  the  rea- 
son of  this  rule  ?  It  is  that  the  possessor* 
should  be  subjected  to  damages  and  costs  but 
once ;  and  that  rule  is  satisfied  in  this  case. 
They  would  have  been  shielded  by  surrender- 
ing to  Medcef  Eden,  and  paying  his  costs  and 
damages  for  the  time  during  which  they  ad- 
mit his  estale  to  have  continued.  They  pur- 
chased Joseph  Eden's  life  estate,  which  ex- 
pired many  years  ago.  The  title  of  John 
Eden  and  Hannah  Johnson,  if  they  have  any, 
arose  only  in  1819,  and  had  the  plaintiffs  in 
error  surrendered  the  whole  land  then,  as  in 
duty  bound  to  do,  they  could  not  have  been 
subjected  to  any  further  action  at  the  suit  of 
the  English  claimants.  They  attempt  to  avail 
themselves  of  the  rule,  in  their  own  wrong. 
It  is  their  fault  if  suits  are  to  be  multiplied 
upon  them. 

There  are  various  principles  upon  which 
this  cause  must  be  decided  against  them,  even 
conceding  the  title  which  they  set  up  in  the 
English  devisees.  In  the  first  place,  to  avail 
themselves  of  a  title  in  third  persons,  they 
must  show  themselves  connected  with  that 
title.  (Knor,  v.  Jenks,  7  Mass.,  488.)  The 
question  is,  who  has  the  better  title  between 
these  parties  ?  This  is  a  familiar  principle  in 
the  writ  of  right.  (Nose  v.  Peck,  3  Johns. 
Cas.,  128;  Green  v.  Liter,  8  Cr.,  229.)  An 
ejectment  being  a  mere  substitute  for  the  writ 
of  fight  it  would  be  an  absurdity  that  on  a 
special  verdict,  in  that  action,  the  rule  should 
be  different ;  *and  it  is  really  the  same  [*375 
in  both.  (3  Wh.,  224,  n.  a;  Doe  v.  Staple,  2  T. 
R.,  696,  per  Ld.  Kenyon,  Oh.  J.)  Jackson  v. 
Davenport,  18  Johns.,  295,  does  not  form  a  rule 
for  this  case  ;  because  the  defendant  not  only 
showed  that  the  life  estate  upon  which  the 
plaintiff  sought  to  recover  had  expired,  but  he 
went  further  and  showed  a  title  to  the  rever- 
sion in  himself  (Id.,  302,  per  Spencer,  Ch.  «/.); 
and  the  opinion  of  Ld.  Kenyon,  in  England  v. 
Slade,  4  T.  R.,  682-3,  cited  on  the  other  side, 
has  been  overruled  both  in  England  and  this 
country.  It  is  inconsistent  with  Jackson  v. 
M'Leod,  12  Johns.,  182,  decided  by  the  Su- 
preme Court  of  this  State. 
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Again  ;  the  plaintiffs  in  error  entered  under 
an  estate  in  privity  with  the  successive  estates 
of  Medcef  Eden  and  John  Eden  and  Hannah 
Johnson,  to  whom,  according  to  their  own 
ground,  the  reversion  has  successively  passed. 
On  the  expiration  of  Joseph  Eden's  life  estate, 
which  they  purchased,  they  were  the  tenants 
of  Medcef  Eden  and  are  estopped  from  ques- 
tioning his  title,  although  it  may  have  ex- 
pired. They  must  surrender  the  possession, 
and  then  the  rights  of  third  persons  may  be 
litigated.  They  have  no  right  to  set  them  up, 
in  this  form.  They  come  directly  within  the 
principle  of  Jackson  v.  Stewart,  6  Johns.,  34  ; 
Jackson  v.  M'Leod,  12  Id.,  182,  and  Jackson 
v.  Ayres,  14  Johns. ,  224.  They  held  in  trust 
for  Medcef  after  his  brother's  death  ;  and  he 
may  call  upon  them  at  all  events  to  surrender 
the  trust.  That  they  had  no  more  than  Jo- 
seph's life  estate,  was  expressly  decided  by  the 
court  below,  and  has  not  yet  been  questioned 
here.  They  do  not  pretend  to  hold  under  the 
authority  or  grant  of  the  English  devisees. 
The  lease  to  Lion  was  not  a  fiction,  as  is  usual 
in  ejectments.  It  was  an  actual  lease  for  fifteen 
years,  executed  on  the  premises  when  entry 
was  made  to  avoid  the  fine.  This  is  a  good  and 
subsisting  title  or  interest  against  all  the  world 
except  the  reversioners.  The  lessee  has  a  right 
to  his  possession  till  disturbed  by  those  having 
the  inheritance.  He  was  rightfully  in  posses- 
sion under  the  title  of  the  lessors  ;  and  this 
prior  rightful  possession  cannot  be  questioned 
by  the  plaintiffs  in  error,  who  are  no  more 
than  mere  strangers  to  the  reversioners,  be- 
sides being  shackled  by  an  estoppel  arising 
from  their  privity  with  the  lessors  of  the 
plaintiff.  None  but  the  reversioners  can  be 
heard.  Till  avoided  by  them,  the  lease  to  Lion 
376]*  remains  good.  It  is  *Medcef  Eden's 
lease,  and  he  and  his  heirs  might  avow  upon  a 
distress  for  rent  under  it.  (9  Hen.  VI.,  43, 
Br.,  tit.  Avowry,  123  ;  Vaughan,  46.)  It  was 
not  void,  but  merely  voidable  by  the  act  of  the 
reversioners,  and  might  have  been  affirmed  by 
their  act.  A  variety  of  cases  to  this  effect  are 
collected  in  Bac.  Abr.,  Leases  and  Terms  for 
Years,  D;  Vol.  IV.,  Phil.  ed..  p.  18,  &c.  The 
English  courts  refuse  to  act  upon  the  rights  of 
third  persons,  when  they  are  not  before  the 
court.  A  husband,  during  coverture,  gives  a 
lease  of  his  wife's  land  ;  if  the  wife  dies  with- 
out issue  by  him,  the  husband's  title  is  gone, 
but  no  one  except  the  reversioner  can  avoid 
the  lease.  The  lessee  cannot  do  it,  because  the 
lease  was  drawn  out  of  the  seisin  of  the  wife. 
(9  Hen.  VI.,  43,  Br.,  tit.  Avowry,  123  ;  Bac. 
Abr.,  Leases,  &c.,  C,  1;  Vol.  IV.,  Phil,  ed.,  p. 
17;  Dixon  v.  Harrison,  Vaughan,  46,  states  this 
case.)  Lion,  the  lessee,  holds  for  the  next  per- 
son in  interest  after  his  lessor.  Thus  the  rela- 
tions in  which  the  plaintiffs  in  error  stand  for- 
bid this  defense. 

But  it  is  said  this  is  a  limitation  to  Joseph 
Eden  and  Hannah  Johnson,  upon  the  condition 
that  Medcef  should  die  without  issue  in  their 
lifetime.  To  arrive  at  this,  in  positive  violence 
to  all  meaning,  you  are  asked  to  misplace  the 
word  "survivor"  in  the  sentence,  to  put  this 
word  in,  where  it  was  purposely  omitted. 
Having  gone  thus  far,  and  said  that  the  ulti- 
mate devisees  were  entitled  as  survivors  ;  you 
are  then  asked  to  go  a  still  greater  length  of 
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absurdity  by  saying  they  are  alive — that  they 
did  survive — and  thus  bring  them  within  the 
terms  you  have  manufactured  ;  and  this,  too, 
without  one  particle  of  proof  that  they  have 
ever  been  heard  of  since  the  year  1798.  They 
were  alive,  it  seems,  when  the  will  of  Medcef 
Eden,  the  elder,  was  made,  and  this  is  the  last 
we  hear  of  them.  You  know  nothing  that  they 
survived.  One  not  heard  of  in  seven  years 
shall  be  presumed  dead,  in  analogy  to  the 
Statute  of  Bigamy.  (1  R.  L.,  113  ;  this  is  now 
five  years.)  In  Doe  v.  Jesson,  6  East,  85,  Ld. 
Ellenborough  said  :  "  As  to  the  period  when 
the  brother  might  be  supposed  to  have  died, 
according  to  the  Statutes  (19  Car.  2,  ch.  6)  with 
respect  to  leases  dependent  on  lives  (1  R.  L.  N. 
Y.,  103) ;  and  also  according  to  the  Statute -of 
Bigamy  (1  Jac.,  1,  ch.  11  ;  1  R.  L.,  113),  the 
presumption  of  the  duration  of  life,  with  re- 
spect to  persons  of  whom  no  account  can  be 
given,  ends  at  the  expiration  of  seven  years 
from  the  time  when  they  were  last  known  to 
be  living.  Therefore,  in  the  absence  of  all 
other  evidence,  to  show  that  he  was  living  at  a 
later  period,  *there  was  fair  ground  for  [*37  7 
the  jury  to  presume  that  he  was  dead  at  the 
end  of  seven  years  from  the  time  when  he 
went  to  sea  on  his  second  voyage,  which  seems 
to  be  the  last  account  of  him."  Why  then  is 
survivorship  not  on  the  record  ?  It  lay  with 
the  other  side  to  show  this  fact  to  bring  the 
case  within  their  own  terms.  Without  this, 
their  limitation  fails  for  want  of  lives  to  sup- 
port it.  Admit  that  the  limitation  vested  in 
them  during  their  lives — if  they  died  before 
Medcef  Eden,  this  reversion  descended  to  him. 
as  their  nephew  and  heir.  He  is  the  nearest 
connexion  appearing  on  the  record ;  and  the 
court  cannot  intend  that  any  one  of  the  blood 
of  the  devisor  stood  between  him  and  the  ulti- 
mate devisees. 

Mr.  8.  Jones,  in  reply.  The  great  features  of 
this  cause,  as  to  fact,  are  in  a  narrow  compass. 
On  the  death  of  Medcef  Eden,  the  elder,  the 
two  sons  entered,  and  were  deemed  seised  in 
fee  simple  absolute.  Joseph  Eden's  estate  was 
sold  to  bona  fide  purchasers,  upon  judgments 
obtained  against  him.  These  purchasers 
bought  upon  the  faith  of  a  valid  title  in  fee. 
The  representatives  of  the  debtor  himself  now 
come  to  tear  this  estate  from  us  ;  and  what- 
ever our  claim  may  be,  I  trust  that  such  claim- 
ants will  not  find  countenance  in  this  court. 

The  whole  question  arises  on  the  words  of 
the  limitation.  The  testator  devised  certain 
parcels  of  land  to  each  of  his  sons,  Joseph  and  ' 
Medcef,  in  fee.  Joseph  entered,  died  without 
issue,  and  you  said  his  estate  went  over  to 
Medcef.  He  also  died  without  issue  ;  and 
where  is  the  foundation  for  the  pretense  that  it 
does  not  go  over  to  John  Eden  and  Hannah 
Johnson  ?  In  common  sense,  the  words  of  both 
limitations  are  plain.  According  to  this,  the 
whole  estate  is  gone  over  from  Joseph  and 
Medcef,  and  we  are  to  remain  in  possession  (ill 
one  comes  who  has  right.  If  the  plaintiff 
recover,  some  technical  rule  must  be  applied  in 
order  to  exclude  us. 

It  is  said  that  the  technical  meaning  of  these 
words,  "  dying  without  issue,"  is  an  indefinite 
failure  of  issue.  But  they  have  two  meanings. 
One  is  the  natural  import,  a  failure  of  issue  at 
the  devisee's  death.  This  is  the  meaning  which 
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we  apply  in  talking  of  our  common  affairs.  On 
the  other  hand,  it  is  said  technically  to  mean 
an  indefinite  failure ;  that  is,  suppose 
378*J*the  devisee  to  have  a  family,  and  that 
family  to  continue  down  for  ages  ;  the  devise 
looks  to  such  an  event.  It  is  immaterial  to  us 
which  is  meant ;  if  an  indefinite  failure,  the 
whole  vested  in  the  first  devisee  ;  if  definite, 
the  whole  goes  to  the  devisees  in  England. 

You  are  examining  the  question  of  intent,  as 
gentlemen  have  proved  from  Garth  v.  Bald- 
win, 2  Ves.,  ST.,  646.  You  never  go  to  the 
technical  meaning,  unless  the  case  is  stripped 
of  every  circumstance  by  which  you  can  infer 
that  the  testator  intended  to  depart  from  that 
meaning.  And  is  it  possible,  when  he  says, 
that  if  both  these  sons  die  without  lawful 
issue,  then  over,  he  means  it  shall  not  go  over  ; 
though  immediately  before  he  so  expressed 
himself  in  the  same  words  as  to  carryover  the 
same  estate  to  the  intermediate  devisee  ?  The 
whole  is  in  the  same  single  clause.  If  the 
estate  of  Joseph  does  not  go  over,  what  is  the 
effect  of  the  clause  ?  This  estate  starts,  on  the 
testator's  death,  as  a  fee  simple,  and  comes  as 
such  to  Joseph  ;  but  on  his  death  the  same 
estate  goes  over  to  Medcef  as  a  fee  tail.  Can 
you  limit  an  estate  tail  upon  a  fee  simple  ?  A 
fee  tail  is  sometimes  limited  over  from  one  to 
another ;  but  then  it  is  a  fee  tail  from  the 
beginning.  That  it  should  start  a  fee  simple 
and  end  a  fee  tail,  is  a  thing  unheard  of.  The 
operation  of  this  clause  is  the  same  on  the 
estate  originally  devised  to  Medcef  Eden.  Both 
must  go  over,  if  either  does.  You  cannot  sep- 
arate them.  Their  destination  is  the  same.  One 
cannot  go,  and  the  other  be  retained.  Joseph 
became  invested  with  a  fee,  subject  to  the  con- 
tingency of  dying  without  lawful  issue.  Hav- 
ing issue,  his  estate  would  become  a  fee  simple 
absolute.  Not  having  issue,  you  said  in  Ander- 
son v.  Jackson  that  it  was  a  fee  simple  condi- 
tional, and  you  carried  it  over  to  Medcef.  Now 
you  are  asked  to  change  it  into  a  fee  tail. 

But  take  the  last  limitation,  per  se.  It  is  in 
case  both  die  without  issue,  either  definitely  or 
indefinitely.  It  is  the  same  as  to  both.  Now 
suppose  one  to  have  died  without  and  the 
other  with  issue  ;  is  it  to  be  construed  definite 
as  to  one  and  indefinite  as  to  the  other  ?  Shall 
one  half  go  over  and  one  half  remain  ?  Is 
379*]  this  an  executory  devise  as  to  *one 
half,  and  as  to  the  other  an  estate  tail  ?  Take 
the  case  put  by  the  late  Chancellor  in  Anderson 
v.  Jackson,  16  Johns.,  401.  Suppose  the  two 
sons  had  died  leaving  lawful  issue  which  had 
dffed  a  few  days  after  their  deaths  ;  the  estate 
could  not  go  over.  The  words  have  the  same 
sense  in  both  members  of  the  sentence.  If 
there  was  issue,  it  remained  ;  if  none,  it  went 
over.  It  must  either  be  an  estate  for  life  with 
cross-remainders,  in  fee  tail,  or  an  executory 
devise.  You  cannot  give  this  effect  to  one 
part  of  the  phrase,  and  withhold  it  as  to  the 
other.  How  is  it  made  out  an  executory  de- 
vise as  between  the  sons,  and  not  as  between 
Medcef  Eden  and  the  ultimate  devisees  ? 
"Survivor"  is  not,  of  itself,  a  word  of  limit- 
ation. "  Dying  without  issue  "  are  the  words 
of  limitation  ;  and  this,  it  is  said,  was  re- 
strained and  made  definite  by  the  word  "sur- 
vivor." But  why  may  it  not  apply  to  the  sur- 
vivorship of  Joseph,  either  with  or  without  a 
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child  ?  If  it  does  restrain  the  import  of  the 
general  words,  it  is  by  way  of  showing  the  in- 
tent. The  whole  operation  is  upon  the  mean- 
ing. This  being  ascertained,  what  will  you 
say  of  the  same  expression,  in  the  same  sen- 
tence, and  in  relation  to  the  same  estate  ? 
Could  the  testator  speak,  would  he  say,  "I 
meant  one  thing  by  these  words  till  I  came  to 
Medcef  Eden,  and  another  by  the  same  words 
in  the  same  sentence,  in  relation  to  the  same 
subject-matter,  when  I  came  to  the  final  dev- 
isees ?"  These  words  cannot  be  disconnected. 
The  fallacy  is,  in  considering  the  second  dying 
without  issue  a  different  event  from  the  first. 
The  testator  speaks  first  of  either  of  his  sons 
dying  without  issue,  and  in  the  game  sentence 
of  their  both  dying  without  issue  ;  and  the 
latter  is  connected  in  sense,  as  well  as  in 
phrase,  with  the  first.  Without  a  contradic- 
tory sense,  you  cannot  sustain  the  the  judg- 
ment of  the  court  below.  The  well  settled 
rule  is,  that  you  are  to  construe  the  will  ac- 
cording to  the  circumstances,  as  they  exist  at 
the  testator's  death.  The  estate,  as  it  started 
at  the  death  of  the  testator,  was  plainly  one 
in  fee  simple.  Look  to  the  period  of  his  death. 
Is  there  any  doubt  of  this  ?  He  then  says, 
"  I  give  A  to  Joseph  and  B  to  Medcef,  each  in 
fee  ;  but  if  one  die  without  issue,  his  share  to 
the  other  ;  and  if  both  die  without  issue,  the 
whole  to  John  and  Hannah."  Are  not  these 
executory  devises  ?  If  they  are  not  so,  no 
estate  *can  go  over,  in  virtue  of  these  [*38O 
words.  The  only  reason  why  a  devise  like 
this  is  ever  construed  to  create  an  estate  tail, 
is  in  order  to  support  an  ulterior  vested  re- 
mainder, because  you  can  find  no  other  par- 
ticular estate  to  support  it.  Yet  the  court 
below  say,  you  cannot  construe  this  limitation 
over,  an  executory  devise,  because  the  second 
was  an  estate  tail,  which  was  turned  into  a  fee 
by  the  statute.  This  was  calling  it  an  estate 
tail,  for  the  very  purpose  of  destroying  the 
limitation  over,  which  should  have  been  sus- 
tained, if  possible. 

Slight  words  indeed  are  enough  to  restrain 
the  generality  of  the  expression  "  dying  with- 
out issue."  In  Pinbury  v.  Elkin,  1  P.  Wms., 
568,  the  bequest  was,  if  she  shall  die  without 
issue,  by  the  said  testator,  then  after  her  de- 
cease, £80  shall  remain  over ;  and  the  Lord 
Chancellor  seized  on  the  word  "then  "  to  carry 
over  the  bequest.  That  word  is  here.  The 
phrase  is,  "and  in  case  of  both  their  deaths, 
without  lawful  issue,  then  I  give  all  the  prop- 
erty aforesaid  to  my  brother,"  &c.  The  case 
cited  shows  what  slight  circumstances  the 
court  will  seize  upon  in  order  to  give  effect  to 
a  devise.  The  argument  cited  from  Hargrave's 
Law  Tracts  (523)  admits  our  general  ground  ; 
but  it  is  a  sufficient  answer,  that  this  argument 
was  overruled  in  the  very  case  where  it  was 
put  forward. 

The  authorities  cited  in  the  opening  are 
abundant  to  show  that  the  whole  phrase  must 
be  taken  together  ;  that  the  same  words  in  the 
same  phrase  must  be  understood  in  the  same 
sense.  There  is  no  magic  in  the  word  "  sur- 
vivor." The  word  "other"  would  have  been 
enough  ;  as  if  the  testator  had  said,  in  case 
either  die  without  issue,  then  to  the  other.  (13 
Ves.,  483.)  \nKirkpatrick  v.  Kirkpatrick,  13 
Ves.,  484,  the  Lord  Chancellor  says,  "  the 
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question  upon  the  limitation  over  of  this  per- 
sonal property,  in  the  event  of  both  dying 
without  issue,  under  the  age  of  21,  is  a  mere 
question  of  intention  as  it  may  be  judicially 
collected  from  the  whole  will.  If  that  limita- 
tion was  intended  to  take  effect  after  an  in- 
definite failure  of  issue,  it  is  too  remote  ;  if 
the  failure  of  issue  was  confined  to  the  death 
of  the  survivor,  the  limitation  is  valid."  The 
reason  that  the  words  "dying  without  issue," 
38  1*]  in  Forth  v.  Chapman,  *1  P.  Wms.,  663, 
were  construed  differently  in  the  same  sentence, 
was  because  they  referred  to  different  subject- 
matters  ;  that  is,  to  real  and  personal  property 
respectively.  As  to  Sperling  v.  Toll,  1  Ves. 
Sr.,  70,  there  was  no  intention  of  survivor- 
ship beyond  the  life  estates ;  but  the  word 
"survivor"  is  used  here  to  explain  what  is 
meant  by  the  general  words ;  and  it  comes 
back  to  the  question ;  with  what  intention 
were  the  same  words  used  subsequently  ? 

If  the  question  were  open,  I  should  contend 
that  this  was  an  estate  tail  from  the  beginning ; 
but  I  shall  not,  after  what  has  fallen  from  the 
court,  press  a  reconsideration  of  Anderson  v. 
Jackson.  Though  I  agree  that  security  is 
found  in  uniformity  of  judicial  decision  ;  that 
this  is  the  ark  of  our  safety  ;  that  the  maxim 
stare  decisis  should,  generally,  be  applied  ;  yet 
I  do  adjure  this  court  never  to  forego  the 
practice  of  reviewing  their  decisions  where 
they  have  committed  a  plain  error.  Refuse  to 
hear  an  argument,  if  there  is  even  doubt  on 
looking  into  the  case  ;  but  where  a  great  and 
alarming  evil  is  to  grow  out  of  a  monstrous 
error,  the  court  ought,  unhesitatingly,  to  re- 
vise and  correct  it.  This  is  the  law  of  the 
House  of  Lords  and  of  this  court. 

It  is  due  to  the  Chancellor,  who  dissented  in 
Anderson  v.  Jackson,  to  say  that  the  mere  word 
"survivor"  would  not  affect  the  technical 
meaning  of  the  words  "  dying  without  issue." 
There  were  no  cases  to  this  purpose  produced 
upon  the  argument  of  that  cause,  except  Porter 
v.  Bradley,  3  T.  R,  143,  and  Roe  v.  Jeffery, 
7  Id. ,  585,  decided  by  Ld.  Kenyon,  since  the 
Revolution,  and  some  of  our  own  cases  bot- 
tomed on  the  authority  of  these.  The  two 
cases  decided  by  Ld.  Kenyon,  were  professedly 
grounded  upon  Pells  v.  Brown,  Cro.  Jac.,  590, 
but  were  not  supported  by  it ;  and-the  constant 
tenor  of  the  previous  decisions  were  opposed 
to  him.  We  now  produce  two  cases  from 
Croke,  which  are  pointedly  against  him,  and 
one  of  them  (Chadwick  v.  Cowley,  Id.,  695,  is 
admitted  to  be  so.  The  same  question  had 
been  before  agitated,  and  received  a  corres- 
ponding decision  in  Cloche's  case,  Dy.,  330  ; 
and  Chadwick  v.  Cowley  is  cited  as  law  in  For- 
ttscue  v.  Abbott,  Mich.,  15  and  16  Eliz.;  Pol- 
382*]  lexf.,  487.  *Roe  v.  Scott,  Ea?ter 
Term,  17  Geo.  Ill,  2  Fearne,  4th  ed.,  203, 
rejected  the  word  "survivor"  as  having  no 
influence  in  a  similar  case.  Indeed,  it  is  my 
entire  conviction,  that  if  this  question,  were 
res  integra,  the  devise  to  Joseph  Eden  would 
be  holden  an  estate  tail.  The  very  consequence 
of  this  being  an  estate  tail  in  Medcef  Eden 
had  it  been  foreseen,  would  have  been  a  most 
conclusive  argument  in  favor  of  the  first  limit- 
ation being  so  too.  The  contingency  is  the 
death  of  both.  Suppose  Joseph  to  have  had 
issue  who  had  died  after  his  death,  would  not 
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this  still  bean  estate  tail  in  Medcef  ?  Would 
not  both  estates  go  over  on  the  double  contin- 
gency ?  If  you  mean  this  as  to  one  estate, 
you  must  mean  it  as  to  the  other.  Then  there 
was  a  condition  on  the  devisor's  death,  that  on 
both  dying  without  issue  indefinitely,  the 
whole  should  go  over ;  but  you  are  called 
upon  to  change  the  nature  of  the  event — to 
vary  the  meaning  of  the  will  and  disappoint 
the  remainder-man,  upon  the  mere  ground 
that  that  the  estate  has  changed  hands — to 
make  it  a  fee  simple  at  one  time,  and  a  fee 
tail  at  another.  We  now  no  longer  ask  the 
aid  of  the  rule  which  would  make  this  an 
estate  tail  in  Joseph.  The  moment  you  settled 
in  Anderson  v.  Jackson, Jthat  it  was  an  executory 
devise,  it  carries  us  to  the  same  point.  You 
have  changed  the  whole  face  of  the  will,  and 
made  it  executory  in  all  its  parts  ;  and  there 
is  no  other  way  but  by  carrying  it  over,  that 
you  can  rescue  the  willfrom  contradiction  and 
absurdity. 

We  might  adduce^many 'American  cases  to 
show  the  strong  leaning  of _the  courts  in  favor 
of  the  natural, meaning  of  the  phrase  "dying 
without  issue'."  The  English  judges  have 
used  strong  expressions  to  the  same  effect.  In 
Bigge  v.  Bensley,  1  Br.  Ch.,  187,  Lord  Thur- 
low  said  to  the  Attorney-General  "I  agree 
with  you,  that  the  general  sense  of  '  dying 
without  issue'  is  at  the  time  of  the  death. 
That  is  the  grammatical  construction,  and  is 
the  sense,  in  general,  of  those  who  use  the 
words  ;"  and  Lord  Hardwicke  said  there  was 
no  doubt  of  the  real  intention  in  Beauclerk  v. 
Dormer,  2  Atk.,  309,  though  he  held  it  dif- 
ferent from  the  technical  one.  In  Porter  v. 
Bradley,  3  T.  R.,  143.  and  Roe  v.  Jeffrey,  7  T. 
R.,  585,  Lord  Kenyon  expressed  himself  to 
the  same  effect ;  and  the  whole  *was  [*383 
treated  as  a  mere  matter  of  intention.  In 
Anderson  v.  Jackson  the  same  doctrine  is  ad- 
vanced as  the  principal  ground  of  the  decis- 
ion, and  no  very  particular  reliance  was  there 
placed  upon  the  word  "  survivor." 
.  One  mode  by  which  to  avoid  the  natural 
meaning  of  the  words,  would  have  been  by 
giving  to  Joseph  and  Medcef  estates  for  life, 
which  would  have  supported  the  limitation 
over  as  a  remainder ;  but  these  estates  were 
expressly  in  fee,  which  were  carried  over  to 
the  survivor  by  the  words,  "  his  share  or  part 
shall  go,"  &c.  In  Jackson  v.  Merrill  the  words 
"their  part"  carried  over  an  estate  as  exten- 
sive as  the  preceding  one,  which  was,  in  that 
case,  a  fee  simple.  So  here  the  whole  interest 
necessarily  goes  over,  as  well  as  the  subject  of 
that  interest. 

But  if  it  is  to  be  considered  a  life  estate,  it 
was  only  so  in  Joseph's  part.  Medcef 's  estate 
remained  a  fee  simple  ;  and  you  cannot  avoid 
the  absurdity  of  limiting  a  remainder  in  tail 
upon  an  antecedent  fee,  if  you  affirm  this 
judgment  of  the  Supreme  Court.  Their  opin- 
ion was  probably  with  us,  upon  the  point 
which  they  mentioned  ;  "  that  as  the  whole 
devise  is  in  one  sentence,  and  the  devise,  over 
to  persons  in  esse,  the  same  common  intent  is 
applicable  to  the  limitation  over  to  the  brother 
and  sister  of  the  devisor,  if  both  his  sons 
should  die  without  issue  ;  and  that  the  same 
consequence  would  follow."  But  they  cau- 
tiously omitted  deciding  this  point  ;  going  oa 
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other  and  erroneous  grounds.  The  decision 
of  that  point  would  have  settled  the  whole 
matter  ;  but  if  they  chose  to  go  upon  a  point 
in  relation  to  which  we  were  not  heard  before 
them.  The  ulterior  remainder  was  to  persons 
in  ease  ;  and  the  word  "survivor"  would  have 
been  nonsense.  The  devisor  must  have  in- 
tended throughout  the  whole  devise,  either  a 
definite  or  indefinite  failure  of  issue.  There  is 
no  doubt  what  their  opinion  must  have  been 
upon  this  point. 

The  court  below  put  themselves  on  the 
ground  that  the  estate  of  John  Eden  and  Han- 
nah Johnson  was  turned  into  a  remainder 
when  the  executory  devise  took  effect  in  favor 
of  Medcef  Eden.  "  Now  an  executory  devise, 
limited  upon  a  previous  devise  in  fee  simple, 
384*]  never  can  turn  into  *a  remainder  ;  nor 
did  a  devise,  executory  in  its  own  nature,  ever 
undergo  such  a  change.  It  either  fails  for 
want  of  the  condition  happening,  or  it  con- 
tinues executory.  After  a  vested  fee,  as  here, 
the  limitation  over  must,  in  its  nature,  be  ex- 
ecutory. When  Joseph  died  he  had  a  fee  sim- 
ple, which  was  defeated  by  his  death  without 
issue.  The  estate  did  not  vanish,  but  went 
over  to  Medcef.  It  must,  according  to  the 
Supreme  Court,  have  vested  in  Medcef  Eden 
before  it  could  change  into  a  remainder — upon 
what  ?  Why,  upon  Joseph's  estate  in  fee  sim- 
ple. Medcef  had  a  part  of  the  lands  in  fee 
upon  the  first  devise  ;  and  as  to  the  other  half, 
this  being  an  executory  devise,  was  also 
vested  in  him  as  such.  The  Supreme  Court 
agree  that  the  limitation  over  from  Joseph  to 
Medcef  was  an  executory  devise.  Now  the 
authorities  x;ited  to  show  that  on  the  vesting 
of  the  first  estate  the  limitations  over  became 
also  vested  as  remainders,  relate  to  that  kind 
of  remainders  which  are  executory  devises, 
not  in  their  own  nature,  but  tor  a  time ;  as 
where  the  limitation  was  to  A  for  life,  with 
remainder  to  his  unborn  son  in  tail ;  then  to 
the  unborn  son  of  B  for  life,  remainder  to  his 
unborn  son's  son  in  tail ;  remainder  to  the 
unborn  son  of  C  in  tail,  &c.,  and  then  over  in 
fee.  This  was  the  case  of  Hopkins  v.  Hopkins, 
1  Atk.,  580,  cited  by  the  Supreme  Court  and 
Sergeant  Williams.  It  was  agreed  that  if  A 
had  lived  and  come  to  his  life  estate,  the  fol- 
lowing estates  would  have  been  contingent  re- 
mainders ;  but  he  having  died  before  the  tes- 
tator, they  were  executory  devises.  Upon  the 
same  principle  that  they  would  have  been  con- 
tingent, they  would  have  been  vested  remain- 
ders on  the  first  estate  coming  to  A,  if  there 
had  been  any  of  the  ulterior  devisees  for  life, 
&c.,  in  esse.  It  happened  in  that  case,  that 
none  of  the  takers,  previous  to  the  ultimate 
devisee,  were  bopn  at  the  time  of  the  testator's 
death ;  and  the  right  of  the  last  devisee  was 
adopted  as  an  estate  of  necessity  to  supply  the 
vacancy.  The  whole  estate  went  to  him 
ad  interim ;  and  the  previous  estates  were  ex- 
ecutory only  as  being  suspended.  They  were, 
in  their  nature,  remainders.  Stephens  v. 
Stephens,  Cas.  t.  Talb.,  228,  is  still  less  in 
point.  There  the  limitation  was  to  A  and 
his  heirs  ;  and  if  he  should  die  before  twenty- 
one  years  of  age.  then  to  such  son  of  B  as 
385*]  should  *attain  twenty-one  years,  and 
the  heirs  male  of  his  body  ;  and  in  default  of 
his  having  a  son,  who  should  attain  that  age, 
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then  to  such  daughter  or  daughters  of  his  as 
should  attain  .that  age,  and  the  heirs  of  their 
bodies  ;  and  in  default  of  these  then  over  to  C 
in  fee.  The  whole  question  was  whether  the 
devise  to  the  son  who  was  afterwards  born, 
but  had  not  attained  twenty-one  years  of  age, 
or  to  the  daughters,  &c.,  was  not  too  remote. 

In  Doe  v.  Fonnereau,  Doug.,  487,  the  estate 
was  conveyed  by  the  testator  to  his  eldest  son 
for  life  ;  and  he  afterwards  devised  it,  from 
and  after  his  decease,  to  the  heirs  male  of  his 
body,  and  in  default  of  such  issue  to  his  other 
sons,  &c.,  in  tail  male,  and  for  want  of  such 
issue  to  his  right  heirs  ;  and  all  the  court  say, 
is,  that  the  life  estate  conveyed  to  the  son,  and 
the  after  devise  to  the  heirs  male  of  his  body, 
did  not  unite  so  as  to  form  an  estate  tail  in 
him — that  if  he  had  a  son  the  subsequent  de- 
vise in  tail  would  vest  as  a  remainder,  but  not 
having  a  son,  it  was  an  executory  devise  ac- 
cording to  the  event.  They  were  not  contin- 
gent fee  simples,  and  executory  devises  in  their 
own  nature,  as  here.  There  was  no  change. 
They  began  and  continued  estates  tail  through- 
out, and  were  in  their  nature  capable  of  being 
sustained  as  vested  remainders. 

The  court  below  relied  upon  Williams'  note 
to  2  Saunders.  388  h;  but  this  commentary 
misled  them  as  to  the  nature  of  the  limitation. 
Williams  uses  the  language  cited  by  the  court, 
but  by  referring  to  the  note,  it  will  be  seen  to 
correspond  with  what  we  contend  for.  It  is 
founded  on  the  three  cases  which  I  have  con- 
sidered, and  refers  to  the  nature  of  the  estate. 
I  challenge  the  production  of  any  case  where 
a  devise,  in  its  own  nature  executory,  was 
ever  turned  into  a  remainder.  Something  of 
this  kind  was  contended  in  Craig  v.  Stacey, 
Irish  T.  R.,  249.  There,  in  the  first  place, 
estates  tail  were  apparently,  limited  upon  a 
contingent  fee.  The  estate  was  devised  to  an 
unborn  child,  if  a  female,  and  her  heirs  ;  but 
if  she  die  before  marriage,  then  to  A  and  the 
heirs  of  her  body  ;  and  on  the  failure  of  them 
to  B  and  the  heirs  of  her  body,  &c.  A  female 
child  was  born  who  died  unmarried.  A  died 
leaving  two  daughters,  who  died  without 
issue,  and  the  estate  was  claimed  by  B.  The 
objection  was  made  that  the  limitation  to  her 
was  on  a  contingency  too  *remote,  [*38G 
viz. :  the  indefinite  failure  of  A's  issue  ;  and  it 
was  said  that,  in  the  three  cases,  from  Atkyns 
(Cas.  t.  Talbpt  and  Douglass),  there  was  no 
previous  limitation  of  the  entire  fee,  as  in  that 
case  ;  the  very  objection  we  make  here.  The 
court  admit  the  distinction,  saying  that  the 
first  devise  was  not  a  fee  simple,  but  was  equiv- 
alent to  a  fee  tail.  The  court  doubted 
throughout,  whether  the  whole  were  not  to  be 
considered  an  estate  tail  ab  tnitio ;  but  the 
estate  tail  having  clearly  vested  in  the  daugh- 
ters of  A,  it  removed  the  difficulty  ;  for  both 
the  precedent  and  subsequent  estates  then  in 
question  were  estates  tail,  and  capable  of  sub- 
sisting together  as  concurrent  vested  remain- 
ders. Both  Fearne,  Ex.  Dev.,  411,  19,  20, 
6  ed.  526;  and  Cruise,  6  Cr.,  tit.  28,  ch. 
20,  sees.  26,  28,  also  relied  upon  by  the  Su- 
preme Court,  must  be  taken  with  the  same 
qualification.  Suppose  a  devise  to  A  in  fee, 
and  if  he  die  without  issue  living  B,  then  to 
B  in  fee  ;  and  if  he  die  without  issue  living  C, 
then  to  C  in  fee.  These  are  plain  executory 
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devises  throughout.  Now,  suppose  A  dies, 
living  B,  who  takes  the  estate  as  owner  ?  Does 
C's  estate  turn  into  a  remainder  ?  On  what  ? 
On  B's  executory  devise  ?  That  would  be  a 
remainder  on  a  fee.  The  case  supposed  is 
precisely  the  one  now  under  consideration 
The  Supreme  court  turn  the  devise  over  to  the 
English  heirs  into  a  remainder  on  Medcef 
Eden's  fee. 

It  is  singular  that  the  Statute  of  1786  should 
be  eulogized,  if  it  has  the  strange  operation  of 
changing  the  devise  into  an  estate  tail,  for  the 
purpose,  in  a  roundabout  way,  of  making  it  a 
fee  simple  in  Medcef  Eden.  An  executory 
devise  of  this  nature  passes  over,  or  becomes  a 
fee.  It  never  becomes  a  fee  tail.  A  limita- 
tion is  always,  strictly  speaking,  of  remainders. 
We  speak  improperly  when  we  say  limita- 
tion of  executory  devises.  They  come  in  by 
way  of  substitution.  If  one  does  not  take  ef- 
fect, the  other  comes  in  its  place  ;  and  this  is 
the  reason  why  it  is  not  destructible  by  fine  or 
recovery.  A  fine,  by  destroying  the  first  es- 
tate, destroys  all  the  remainders  limited  upon 
it.  Not  so  as  to  executory  devises,  for  there 
is  no  connection  or  dependence  between  the 
estates.  The  case  of  Right  v.  Day,  16  East, 
67,  as  it  is  stated  in  the  marginal  note,  amounts 
to  this :  A  devise  to  the  son  in  fee.  and  if 
he  die  before  21,  and  should  leave  no  issue, 
387*]  then  to  *the  daughter  and  her  heirs 
male  or  female  ;  and  in  case  both  die  leav- 
ing no  issue,  then  to  his  cousin  and  his  heirs; 
the  son  takes  a  fee  with  an  executory  devise 
to  the  daughter,  with  another  executory  de- 
vise over.  These  are  thus  considered  execu- 
tory devises  throughout,  being  such  in  their 
own  nature,  although  the  first  estate  had  vest- 
ed. 

The  case  of  Right  v.  Day  is  also  in  point,  to 
show  what  slight  words  will  qualify  the  mean- 
ing of  the  general  words,  "dying  without  is- 
sue." There  was  merely  a  slight  alteration  in 
the  phraseology,  "leave  or  leaving  no  issue  ;" 
and  on  these  words,  "leave  and  leaving,"  it 
was  said  the  estate  might  go  over.  Bayley,  J., 
spoke  generally,  aftd  said,  "the  words  'dying 
without  issue,'  as  they  occur  in  this  will,  do 
not  mean  a  dying  without  issue  indefinitely, 
but  under  such  special  circumstances,  as 
would  enable  the  estates  to  go  over  to  the 
daughter  after  the  son's  death  ;  that  is,  in  case 
he  died  under  21,  and  without  issue  ;  and  to 
the  cousin  after  the  death  of  the  daughter 
without  issue."  The  whole  are  evidently  con- 
tinued along  as  executory  devises,  upon  these 
slight  words,  although  the  estate  had  actually 
vested  in  the  son. 

But  there  is  longer  any  such  thing  as  an  es- 
tate tail  in  this  country.  Until  lately,  I  did 
suppose  with  the  opposing  counsel,  that  the 
Acts  of  1782  and  1786,  instead  of  simply  re- 
pealing the  Statute  de  Donis,  had  qualified  or 
introduced  a  new  rule  founded  upon  that  Stat- 
ute ;  that  is  to  say,  they  had  suffered  an  estate 
tail  to  arise,  and  then  turned  it  into  an  estate 
in  fee  simple  ;  and  the  words  of  the  two  Acts 
would  probably  justify  such  an  inference. 
But  two  years  after  the  Statute  of  1786,  all  the 
English  Acts  were  repealed.  (2  Greenl.,  161, 
sec.,  37,  A.  D.  1788.)  Then  there  was  an  end 
of  the  Statute  de  Donis.  Estates  tail  were  gone. 
They  were  no  longer  to  be  converted  into  fees 
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simple.  They  were  left,  as  at  common  law, 
to  become  absolute  on  the  birth  of  issue  ;  and 
even  a  limitation  over  on  a  conditional  fee, 
was  an  executory  devise,  in  its  own  nature, 
and  must  continue  so.  Medcef  Eden,  then, 
according  to  the  reasoning  of  the  Supreme 
Court,  had  conditional  fees  in  himself  ;  and 
on  his  death  without  issue,  the  whole  went 
over  in  this  point  of  view.  The  whole  is  re- 
duced to  the  common  law  estate.  The  mo- 
ment issue  is  born  to  the  holder  of  this 
*estate,  it  becomes  absolute  and  the  [*388 
taker  may  aliene;  and  the  only  clog  is  a  want 
of  ability  to  aliene  till  this  event.  Mere  estates, 
with  us,  are  thus  placed  upon  the  same  ground 
as  in  South  Carolina.  Being  thrown  back  to 
the  common  law  conditional  fee,  there  is  no 
longer  any  doubt.  The  very  point  has  been 
decided  in  that  State.  These  words  "dying 
without  issue,"  about  which  we  are  contend- 
ing, whatever  may  be  their  construction  in  ref- 
erence to  a  fee  simple  or  fee  tail,  there  is  no 
doubt  that  they  are  sufficiently  definite  and 
limited,  in  themselves,  to  carry  over  a  fee  con- 
ditional. This  was  the  very  point  argued  and 
decided  in  Gruger  v.  Hey  ward,  2  Des. ,  94,  and 
is  placed  by  Chancellor  Rutledge  on  grounds 
which  cannot  be  shaken. 

But  it  is  said  we  have  no  right  to  shelter 
ourselves  under  the  title  of  John  Eden  and 
Hannah  Johnson.  It  is  enough  that  we  are 
in  possession.  We  are  assailed  by  one  who 
has  no  title  whatever,  and  shall  "he  be  per- 
mitted to  say  :  "I  will  turn  you  out.though 
I  am  just  as  much  a  wrong-doer  as  you, 
because  I  choose  to  fight  their  battle  myself." 
If  the  devisees  of  Medcef,  the  younger,  claim 
under  him  as  the  heir  of  the  English  devisees, 
we  know  how  to  meet  them  ;  but  how  are  you 
to  arrive  at  the  facts  which  are  to  defeat  us  on 
this  ground  ?  You  must  presume  that  John 
Eden  and  Hannah  Johnson  died  before  Med- 
cef, the  younger.  Here  is  a  special  verdict. 
If  this  was  the  fact,  the  plaintiff  below  should 
have  put  it  before  the  jury.  If  absent,  and 
not  heard  of  for  seven  years,  this  should  have 
.been  shown.  For  aught  that  appears,  both 
those  devisees  are,  and  have  been,  for  years 
resident  in  this  country.  When  one  claims  as 
heir,  he  must  show  the  death  of  the  ancestor 
— not  call  for  proof  from  the  opposite  party 
that  he  is  alive  upon  the  presumption  that  he 
is  dead. 

The  plaintiff  in  ejectment  must  recover 
upon  the  superior  strength  of  his  own  title  ; 
but  the  other  side  would  reverse  the  rule.  It  is 
said  the  defendant  cannot  shield  himself  by 
his  possession,  and  that  such  is  the  rule  in  a 
writ  of  right.  This  we  deny.  In  a  writ  of 
right,  as  well  as  in  ejectment,  the  plaintiff 
must  show  a  right,  prima  fade,  and  then  the 
issue  is  on  the  superior  right.  How  is  it  pos- 
sible that  this  should  *be  otherwise?  [*389 
Even  a  sub-lessee  may  show  the  title  of  his  les- 
sor at  an  end.  But  it  is  said  that  Medcef,  the 
younger,  made  an  actual  entry ;  and  this  is 
claimed  as  a  prior  possession.  That  entry  was 
with  a  view  to  avoid  the  fine ;  and  did  not 
give  him  possession.  If  one  is  in  possession, 
he  may  hold  against  a  stranger.  Here,  we 
may  hold  against  the  plaintiff,  till  the  heir  or 
devisee  comes,  as  the  plaintiff  might  do  against 
us,  if  he  were  in  possession. 
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THK  CHANCEUOR.  This  court  has  hereto- 
fore determined,  in  the  case  of  Anderson  v. 
Jackson,  that  the  devise  of  the  share  of  either 
of  these  two  brothers,  when  either  should  die 
without  issue,  to  the  survivor  of  them,  was 
valid  as  an  executory  devise ;  and  that  Medcef 
Eden,  the  younger,  on  the  death  of  his  brother 
Joseph,  took  the  lands  devised  to  Joseph.  But 
this  court  did  not,  in  that  case,  decide  what 
estate  Medcef  Eden  the  younger  took  in  these 
lands.  The  cause  now  before  us  renders  it 
necessary  to  determine  the  nature  and  extent 
of  his  estate. 

When  Medcef  Eden,  the  younger,  came  into 
possession  of  these  lands,  the  first  of  the  two 
executory  devises  took  effect.  That  devise 
then  ceased  to  be  executory,  and  the  estate 
which  it  coveyed  vested  in  possession. 

The  Supreme  Court  hold,  that  when  the 
first  of  several  executory  devises  vests  in  pos- 
session, those  which  follow  vest  in  interest,  at 
the  same  time,  and  ceasing  to  be  executory, 
become  vested  remainders,  subject  to  all  the 
incidents  of  remainders.  This  doctrine  is  suf- 
ficiently supported  by  the  cases  cited  by  the 
Supreme  Court,  and  it  is  clearly  supported  by 
the  opinions  of  Fearne,  Williams  and  Cruise, 
in  their  commentaries  on  this  branch  of  the  law. 

The  doctrine  itself  seems  conformable  to 
some  other  principles.  It  is  a  rule  that  no  re- 
mainder can  exist,  without  a  preceding  estate 
to  support  it  ;  and  by  another  rule,  whenever 
a  devise  of  a  future  interest  can  take  effect,  as 
a  remainder,  it  shall  be  so  considered.  It  is 
entirely  agreeable  to  these  rules,  that  when  the 
first  devisee  becomes  executed  and  forms 
390*]*a  particular  estate  capable  of  support- 
ing a  remainder,  succeeding  devises  shall  be 
considered  as  remainders. 

The  objection  to  this  doctrine  is,  that  it  may 
often  defeat  the  intentions  of  the  devisor.  The 
essential  difference  between  a  remainder  and 
an  executory  devise  being,  that  a  remainder 
may  be  destroyed,  and  that  an  executory 
devise  is  protected ;  the  real  effect  of  this  doc- 
trine is,  in  some  degree,  to  narrow  the  opera- 
tion of  executory  devises.  If  in  a  series  of 
contingent  devises  of  the  same  land,  all  which 
succeed  the  first,  are  considered  as  becoming 
remainders, when  the  first  is  executed  and  vests 
in  possession ;  these  succeeding  remainders 
may  be  destroyed  and  the  intention  of  the  de- 
visor, in  making  the  more  remote  dispositions, 
may  be  frustrated.  But  these  remainders  can 
be  defeated  only  by  the  owner  of  the  preced- 
ing estate  in  possession  :  when  this  is  done, 
the  interest  of  a  distant  devisee  is  extinguished 
for  the  benefit  of  a  prior  devisee.  Such  an  ex- 
tinguishment cannot,  in  general,  take  place 
until  a  considerable  time  after  the  death  of  the 
devisor,  when  the  characters,  situations  or  ne- 
cessities of  the  devisees  may  be  very  different 
from  those  which  the  devisor  regarded  as  prob- 
able ;  and  though  the  intention  of  the  devisor 
may  be  sometimes  defeated,  they  are  contra- 
vened only  in  favor  of  a  nearer  object  of  his 
affections,  and  for  the  purpose  of  unfettering 
the  land  from  future  interests  long  postponed. 
Our  law  allows  the  owner  of  lands  to  devise 
them,  according  to  his  affections  or  his  pleas- 
ure, when  he  gives  his  own  absolute  property 
in  them  ;  but  when  he  devises  a  title  which  is 
absolute  in  himself  to  different  persons  in  suc- 
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cession,  upon  events  and  contingencies  which 
cannot  occur  until  long  after  his  death,  he 
seeks  to  establish  a  special  course  of  succession 
and  to  give  law  to  posterity.  These  contingent 
dispositions,  when  confined  within  moderate 
limits  of  time,  are  without  objection,  and  are 
often  very  suitable  provisions  for  the  reason- 
able exigencies  of  families.  When  they  are 
allowed  to  prevail  through  a  long  period,  they 
become  pernicious,  and  by  whatever  name  they 
may  be  called  are,  in  effect,  entails,  attended 
with  all  the  evils  of  unalienable  property  in 
land.  The  rule  that  an  executory  devise  shall 
not  prevail,  when  it  extends  beyond  a  life  or 
lives  in  being  and  21  years  and  nine  months  af- 
terwards,*is  the  first  and  great  restric-  [*391 
tion  upon  these  dispositions,  and  the  rule  now 
in  question,  is,  in  effect,  a  farther  restriction 
upon  remote  dispositions  which,  if  they  oper- 
rate  at  all,  can  take  effect  only  after  two  pre- 
ceding estates  have  had  their  completion .  Thus 
in  the  case  before  us,  the  last  devise  to  John 
Eden  and  Hannah  Johnson  could  never  take 
effect  until  the  two  preceding  estates  of  Joseph 
Eden  and  Medcef  Eden,  the  younger,  should 
have  ceased.  Where  a  devisor  wishes  to 
make  provision  for  several  persons  in  different 
events,  his  purposes  may  often  be  as  well  ac- 
complished by  devising  his  land  in  parts,  with 
executory  devises  of  parts  upon  simple  contin- 
gencies, as  by  the  method  so  usual  in  England, 
of  devising  the  whole  or  a  large  part  of  an 
estate  to  various  persons  upon  many  successive 
contingencies.  The  desire  to  preserve  an  estate 
or  a  large  part  of  it  entire,  as  long  as  may  be 
possible,  is  frequently  a  strong  motive  for  re- 
mote executory  devises  ;  and  so  far  as  such 
devises  may  tend  to  prevent  or  postpone  the 
division  of  lands,  there  is  in  this  State  no  reason 
of  law  or  motive  of  policy  to  support  them. 
But  all  our  law  on  this  subject  is  derived  from 
England.  If  this  rule  operates  as  a  restriction 
upon  the  power  of  the  devisor  to  bind  his  lands 
by  a  series  of  contingent  devises,  which  from 
the  number  of  lives  concerned,  may  extend  to 
a  period  long  after  his  death  ;  and  if  such  a 
restriction  has  been  found  proper  in  England, 
it  is  still  more  proper  here.  We  have  abolished 
entails,  and  all  dispositions  of  the  nature  of  en- 
tails are  opposed  to  the  policy  of  our  institu- 
tions. The  doctrine  in  question  is  entirely  in 
accordance  with  the  policy  of  our  Statute  abol- 
ishing entails ;  and  contingent  devises  sub- 
jected to  this  restriction  still  have  an  operation 
sufficiently  ample  for  all  salutary  purposes. 
If  this  doctrine  is  law,  I  am  sensible  that  it  is 
not  necessary  here  to  discuss  the  policy  of  the 
rule  :  and  I  concur  with  the  Supreme  Court, 
in  holding  it  to  be  law,  upon  the  authorities 
which  that  court  has  cited.  But  as  some  of 
the  English  cases  are  indistinct  upon  this  point 
and  the  question  is  here  new,  I  have  thus  briefly 
examined  the  principle  involved  in  this  rule 
and  its  practical  effect. 

The  ultimate  devise  to  John  Eden  and  Han- 
nah Johnson  was  in  fee  simple.  If,  when  the 
preceding  estate  of  Medcef  *Eden,  the  [*3O2 
younger,  vested  in  possession,  the  right  of 
John  Eden  and  Hannah  Johnson  became  a  re- 
mainder, it  must  have  been  a  remainder  after 
a  fee  tail.  Considering  both  these  devises  as 
becoming  executed  at  the  same  time,  and  re- 
garding them  in-connection,  the  estate  of  Med- 
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cef  Eden,  the  younger,  was  a  fee  tail,  and  the 
succeeding  estate  of  John  Eden  and  Hannah 
Johnson  was  a  remainder  in  fee  simple,  upon 
the  termination  of  that  estate  tail.  The  case 
is  that  so  often  mentioned  in  the  English  books 
as  an  estate  tail  by  implication  ;  and  this  case 
is  entirely  analogous  to  those  in  which  that 
construction  has  prevailed.  (Cruise  Dig. ,  title 
Devise,  ch.  18,  sees.  29,  30,  31.) 

The  consequence  of  this  construction  is  that 
our  Statute  enacting  that  estates  tail  shall  be 
estates  in  fee  simple,  converted  the  estate  of 
Medcef  Eden,  the  younger,  into  an  estate  in 
fee  simple. 

These  principles  decide  this  cause;  and  they 
render  it  unnecessary  to  consider  other  ques- 
tions which  the  cause  presents.  But  it  is  proper 
here  to  consider  the  decision  of  this  court  in 
the  case  of  Anderson  v.  Jackson,  so  far  as  to 
show  that  my  opinion  in  this  cause  is  consist- 
ent with  that  decision.  This  court  decided  in 
that  case  that  the  estate  of  Joseph  Eden  was 
not  a  fee  tail.  That  decision  was  evidently 
made  in  order  to  give  effect  to  the  intention  of 
the  devisor  ;  he  having  declared  that  the  sur- 
vivor of  his  two  sons  should  have  the  share  of 
the  son  who  should  first  die  without  issue. 
This  court  appears  to  have  been  governed  in 
making  that  decision  by  two  reasons :  first, 
the  meaning  of  the  terms," dying  without  issue, 
which  were  understood  in  their  ordinary 
sense;  and  secondly,  the  plain  and  forcible  im- 
port of  the  term  survivor.  The  first  of  these 
reasons  has  equal  force  in  respect  to  the  devise 
to  John  Eden  and  Hannah  Johnson  ;  but  the 
second  reason  is  not  applicable  to  the  last  de- 
vise, the  devisor  not  having  described  John 
Eden  and  Hannah  Johnson  as  survivors.  In 
deciding,  therefore,  that  the  estate  of  Joseph 
Eden  was  not  a  fee  tail,  this  court  by  no  means 
determined  that  the  estate  of  his  surviving 
brother  Medcef  Eden,  the  younger,  was  not 
such  an  estate.  The  use  of  the  word  "sur- 
vivor," in  the  first  case,  and  the  absence  of 
that  term  or  any  word  of  similar  import  in  the 
393*]  last  case,  *form  a  strong  distinction 
between  the  two  executory  devises.  The  ques- 
tion ip  the  case  of  Anderson  v.  Jackson  was  be- 
tween the  right  of  Joseph  Eden  and  the  right 
of  Medcef  Eden,  the  younger.  It  was  not  nec- 
essary in  that  case  to  determine,  and  this  court 
did  not  determine,  the  exact  nature  or  extent 
of  the  estate  which  Medcef  Eden,  the  younger, 
took  upon  the  death  of  his  brother  Joseph. 
The  ultimate  devise  to  John  Eden  and  Hannah 
Johnson  was  not  in  question,  and  nothing  con- 
cerning their  interest  was  or  could  be  decided 
upon  that  occasion.  The  construction  and 
operation  of  the  two  executory  devises  in  their 
relation  to  each  other,  presented  questions 
which  were  not  before  this  court,  were  not 
considered  and  were  not  decided  in  that  case. 
Indeed,  these  questions  as  they  now  stand  be- 
fore us,  could  not  arise  until  after  the  death  of 
Medcef  Eden,  the  younger.  The  opinion  that 
the  last  executory  devise  to  John  Eden  and 
Hannah  Johnson  was  extinguished  in  the 
estate  of  Medcef  Eden,  the  younger,  is,  there- 
fore, I  conceive,  perfectly  consistent  with  the 
former  decision  of  this  court,  that  the  first  ex- 
ecutory devise  to  Medcef  Eden,  the  younger, 
took  effect  upon  the  death  of  his  brother 
Joseph. 
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In  using  the  expressions  fee  tail  and  estate 
tail,  I  mean,  throughput,  such  an  estate  as 
would  have  been  in  this  State  a  fee  tail,  before 
the  12th  day  of  July,  1782,  when  the  first  Stat- 
ute abolishing  entails  was  passed. 

To  recapitulate  : 

.  1.  The  interest  of  John  Eden  and  Hannah 
Johnson  became  a  vested  remainder  when  the 
preceding  estate  of  Medcef  Eden,  the  younger, 
vested  in  possession. 

2.  In  these  circumstances,  the  estate  of  Med- 
cef Eden,  the  younger,  was  a  fee  tail  with  a 
remainder  in  fee  simple,  to  John  Eden  and 
Hannah  Johnson,  upon  the  termination  of  the 
estate  tail. 

3.  Our  Statute  converted  the  fee  tail  of  Med- 
cef Eden,  the  younger,  into  a  fee  simple  ab- 
solute. 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment should  be  affirmed. 

CUAMER,  Senator.  This  case  is  brought  be- 
fore us  by  writ  of  error,  upon  a  judgment  of 
the  Supreme  Court,  giving  a  construction  to 
the  will  of  Medcef  Eden,  the  elder. 

*Two  principal  questions  are  raised  :  [*394 

1 .  What  estate  did  Medcef  Eden , the  younger , 
take  in  the  lands  devised  to  his  brother  Joseph, 
on  the  death  of  the  latter  without  issue,  in 
July,  1812  ? 

2"  What  estate,  if  any,  did  John  Eden  and 
Hannah  Johnson  take  on  the  death  of  Medcef 
Eden,  the  younger,  without  issue,  in  July, 
1819  ? 

The  first  and  main  question,  is  the  same 
which  was  agitated  and  decided  by  this  court 
in  the  case  of  Anderson  v.  Jackson,  16  Johns., 
386.  The  decision  in  that  case  was  on  the 
same  will,  and  in  effect  between  the  same 
parties:  for  though  Anderson  was  the  de- 
fendant in  that  suit,  yet  the  Bank  (as  I  under- 
stand the  history  of  the  case),  on  an  allegation 
that  they  held  property  to  a  large  amount  de- 
pending on  the  same  question,  were  permitted 
by  this  court  to  be  heard  by  their  counsel,  in 
opposition  to  the  then  claim  of  Medcef  Eden. 

This  court  is,  then,  called  on,  in  a  very 
solemn  and  impressive  manner  (for  much  in- 
genuity and  legal  learning  have  been  displayed 
on  this  point  by  the  counsel  on  both  sides),  to 
review  its  own  decision  on  an  important  rule 
of  law  affecting  titles  to  real  property.  And 
though  several  members  of  this  court  did,  soon 
after  the  commencement  of  the  argument  on 
this  point  by  the  plaintiffs'  counsel,  express  a 
reluctance  to  suffer  it  to  be  at  all  agitated,  yet 
it  has  been  very  fully  and  ably  discussed  ;  and 
manifestly,  is  the  point  on  which  they  prin- 
cipally rely.  I  have,  therefore,  listened  to 
the  arguments,  and  examined  that  case  with 
attention,  and  I  am  entirely  satisfied  as  to  the 
soundness  and  correctness  of  that  decision  : 
and  I  am  also  satisfied  that  it  is  in  harmony 
with  the  most  approved  decisions  in  England, 
before  and  since  our  independence  ;  that  it  is 
consistent  with  our  policy,  is  supported  by  the 
ablest  judicial  opinions  in  our  sister  States, 
and  ought  not  now  be  disturbed. 

But  we  have  not,  in  my  view  of  the  subject, 
the  power  (and  by  power  I  mean  right)  now  to 
question  or  impeach  that  judgment  rendered 
by  this  court,  and  founded  on  the  uniform  de- 
cisions of  the  Supreme  Court  during  a  period 
of  more  than  seventeen  years.  (Fosdick  v. 
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Cornell,  1  Johns. ,  440  ;  Jackson  v.  Blarishan, 
8  Id.,  292  ;  Moffatt  v.  Strong,  10  Id.,  12  ;  Jack- 
son v.  Staals,  11  Id.,  337  ;  Anderson  v.  Jackson, 
16  Id.,  382.)  Wills  have  been  made,  andestaes 
settled,  on  the  principles  of  those  cases,  which 
395*J  have  been  *deemed  and  treated  as  the 
settled  law  of  the  land.  They  have  been 
solemnly  recognized  by  this  court  of  the  last 
resort,  published  to  the  world,  held  out  to  our 
citizens  as  the  sure  and  established  landmarks 
by  which  they  might,  with  perfect  safety,  reg- 
ulate their  conduct  in  acquiring  or  perfecting 
titles,  or  dispose  of  estates  upon  their  dying 
beds,  in  such  a  manner  that  their  honest  inten- 
tions could  not  be  defeated.  It  is  now,  how 
ever,  sought  to  prevail  on  this  court,  by  revers- 
ing the  judgment  of  the  Supreme  Court,  to 
annul  their  own ;  and  thus  overturn,  and  at 
one  fell  blow,  the  numerous  decisions  which 
have  for  many  years  concurred  in  the  doctrines 
on  which  that  judgment  is  founded.  Can  any 
good  citizen  for  a  moment  contemplate  the  con- 
consequences  of  such  a  measure  without  alarm? 
All  the  suitors,  whose  hopes  may  have  been 
defeated  by  the  decisions  made  upon  these  prin- 
ciples, will  have  the  right  to  commence  suits, 
and  recover  back  the  lands  which  have  been 
awarded  to  their  adversaries,  without  regard 
to  the  various  intermediate  alienations,  or 
the  value  or  extent  of  the  improvements 
which  may  have  been  made  by  bonafide  pur- 
chasers. 

These  evils,  however,  might  be  transient ; 
and  affecting  a  few  hundreds  only,  or  possibly 
a  few  thousand  individuals,  would  probably 
terminate  and  be  forgotten  with  the  present 
generation.  But  a  more  momentous  and  ruin 
ous  consequence,  would  be  the  total  insecurity 
of  property  and  all  personal  rights.  An  ap- 
peal, or  writ  of  error,  would  be  renewed,  on 
the  same  point,  at  every  session,  like  petitions 
'for  bounty  lands,  or  bank  incorporations,  in 
the  perpetual  hope  of  finding  a  friend  in  every 
new  member.  Law  suits  would  be  multiplied 
and  interminable,  or  decided  only  by  the  per- 
severance of  suitors,  or  rather  by  the  length  of 
their  purses.  Men  of  discretion,  friends  to 
peace,  order  and  industry  would  flee  a  country 
where  nothing  is  stable  or  secure. 

Various  attempts  have  been  made  in  the 
House  of  Lords  in  England,  sitting  as  a  court 
of  appeal,  to  reconsider  with  a  view  to  reverse 
their  own  decisions,  but  ultimately  without 
success.  A  collection  of  these  cases  may  be 
found  in  a  note  to  1  Ridgway,  509.  In  one  of 
these  cases  (Broughton  v.  Delves,  1  Ridgw., 
513),  Lord  Camden  was  for  reversing  the  judg- 
ment of  the  King's  Bench.  The  house  had 
396*]  been  *equally  divided,  whereby  the 
judgment  of  the  K.  B.  was  affirmed  against 
his  opinion  ;  but  on  a  petition  for  a  rehearing 
he  strenuously  opposed  it,  and  the  petition 
was  unanimously  rejected.  (Vide  Magrath  v. 
Muskerry,  1  Ridgw.,  469.)  I  hope  that  we 
may,  and  I  trust  we  shall,  exhibit  equal  firm- 
ness and  stability.  Thus,  we  shall  suppress  a 
repetition  of  such  attempts  in  future,  and  pre- 
serve to  the  citizens  of  this  State  one  judicial 
forum,  where  the  wearied  and  exhausted  suitor 
may  ascertain  his  rights,  and  repose  from  liti- 
gation. 

If  any  general  mischief  or  inconvenience 
should  at  any  time  be  experienced  from  this 
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or  any  other  decision  of  ours,  the  Legislature 
are  competent  to  apply  a  remedy,  and  will  no 
doubt  do  it,  with  a  saving  as  to  all  rights  ac- 
quired under  those  decisions. 

By  the  judgment  of  this  court  in  the  case  of 
Anderson  v.  Jackson,  it  is  decided  that  the 
devise  over  to  Medcef,  on  the  death  of  his 
brother  Joseph,  without  issue,  was  a  good 
executory  devise.  This  decision  rests  on  the 
single  circumstance  of  the  word  "survivor," 
which  necessarily  limited  the  failure  of  issue 
to  a  life  in  being  ;  and  the  court,  as  well  as  the 
counsel,  unanimously  agreed  (as  may  be  col- 
lected from  their  arguments  and  opinions) 
that  if  the  limitation  over  had  been  on  a  mere 
failure  of  issue,  without  the  use  of  the  word 
"  survivor,"  it  would  have  been  void,  as  being 
a  limitation  on  an  indefinite  failure  of  issue  ; 
and  so  tending  to  a  perpetuity. 

Such  is  the  inflexible  rule  of  law,  established 
and  respected  for  ages,  and  to  depart  from  it, 
at  this  day,  might  unsettle  half  the  titles  in  the 
State.  By  that  judgment  it  was  decided  that 
Medcef  Eden  was,  and  had  been  since  Aug. 
29,  1812,  entitled  to  the  possession  of  all  the 
real'property  which  by  the  will  of  his  father 
was  devised  to  Joseph,  and  by  necessary  im- 
plication, that  the  title  of  the  Bank  and  of  the 
other  plaintiff  in  error,  ceased  on  that  day  ; 
being  the  day  on  which  Joseph  Eden  died. 

The  ejectment  against  Anderson  was  brought 
to  settle,  and  did  settle  the  effect  of  the  first 
devise.  And  it  was  to  be  presumed  that  after 
the  decision  of  that  point,  by  this  court  of  the 
last  resort,  the  persons  who  had  purchased 
and  entered  under  the  title  of  Joseph,  and  who 
had  no  pretense  of  *any  other  title,  [*397 
would  have  surrendered  the  premises  to  Med- 
cef. This,  however,  has  not  been  done,  and 
he  instituted  suits  to  recover  possession  of  the 
land  withheld.  These  suits,  it  seems,  were 
defended  ;  and  before  the  trial  Medcef  Eden 
died,  without  issue,  having  devised  all  his 
estate  to  his  wife  and  her  daughters.  '  And  the 
occupants  of  the  lands  devised  to  Joseph  now 
resist  the  claim  under  Medcef,  by  setting  up 
the  last  devise,  which  is  in  these  words  :  "And 
in  case  of  both  their  deaths,  without  lawful 
issue,  all  the  property  aforesaid  to  my  brother, 
John  Eden,  of  Loftus,  in  Cleveland,  in  York- 
shire, and  my  sister  Hannah  Johnson,  of 
Whitby,  in  Yorkshire,  and  their  heirs."  The 
plaintiffs  in  error  now  insist  that  by  this  devise 
the  estate  of  Joseph,  and,  indeed,  the  whole 
estate  vested  in  John  Eden  and  Hannah  John- 
son ;  and  that,  therefore,  the  devisees  of  Med- 
cef Eden,  the  younger,  are  not  entitled  to  a 
writ  of  possession. 

2.  The  effect  of  the  last  devise,  therefore, 
remains  to  be  examined  ;  and  in  arriving  at  a 
just  conclusion  upon  that  point,  we  shall  be 
much  aided  by  recurring  again  to  the  case  of 
Anderson  v.  Jackson.  It  has  before  been  re- 
marked that  the  decision  in  that  case  turned 
wholly  on  the  word  "survivor,"  which  word 
alone  rescued  the  first  limitation  from  destruc- 
tion. This  is  in  unison  with  the  several  cases 
decided  by  the  Supreme  Court  of  this  State, 
from  the  case  of  Fosdick  v.  Cornell,  1  Johns., 
440,  to  that  of  Jackson  v.  Billinger,  18 Id.,  368. 

In  all  these  cases  there  is  no  dissent  from  the 
opinion  that  a  general  dying  without  issue, 
omitting  words  which  confine  it  to  a  life  in 
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being,  is  a  limitation  on  an  indefinite  failure  of 
issue,  and  therefore  void:  a  construction  which 
cannot  be  denied,  and  which  is  founded  in 
Bound  policy.  If  we  depart  from  this  salutary 
rule,  we  shall,  in  the  course  of  a  few  genera- 
tions, have  a  great  portion,  if  not  the  whole, 
of  the  landed  property  in  the  State,  so  shackled 
as  to  be  rendered  unalienable ;  for  almost  every 
man  would  be  desirous  to  perpetuate  his 
property  among  his  own  blood  relations,  and 
would,  therefore,  limit  it  to  an  indefinite  extent, 
if  the  policy  and  rules  of  law  would  permit. 
It  would  be  useless  and  unprofitable  to  cite  an 
authority,  in  order  to  establish  the  well  settled 
398*J  rule  of  law  upon  this  head.  All  *those 
referred  to  by  the  late  Chancellor  Kent,  in  the 
case  of  Anderson  v.  Jackson,  and  all  those  cited 
by  the  counsel  in  that  cause,  at  page  385,  of 
the  volume  in  which  it  is  reported,  so  far  as  I 
have  been  able  to  examine  and  judge  of  them 
concur  in  its  support.  It  is,  therefore,  in  my 
judgment,  no  longer  the  subject  of  reasoning 
or  doubt.  It  has  become  obligatory  upon  all 
our  courts,  and  can  be  abolished,  or  impugned, 
only  by  legislative  power.  Indeed  the  ingen- 
ious and  learned  counsel  for  the  plaintiff^  in 
error  were  constrained  to  admit  the  antiquity, 
the  uniformity  and  the  paramount  correctness 
of  the  rule ;  but  they  endeavor  to  escape  from 
its  operation,  in  this  case,  by  insisting  that 
the  last  devise  is  on  a  qualified  or  definite  fail- 
ure of  issue,  and  means,  by  implication,  a 
dying  without  issue,  in  the  lifetime  of  John 
Eden  and  Hannah  Johnson,  or  issue  living  at 
the  death  of  the  surviving  son.  Let  any  man 
of  common  sense  read  these  words,  and  say  if 
he  can  discover  any  such  meaning.  To  me  it 
is  most  manifest,  that  it  was  the  settled  inten- 
tion of  the  testator  to  give  the  estate  to  the 
heirs  of  John  Eden  and  Hannah  Johnson,  in 
case  they  should  die  before  his  sons  (an  event 
to  be  expected,  according  to  the  natural  course 
of  life),  whenever  the  issue  of  the  sons  should 
become  extinct.  In  Doe  v.  Fonnereau,  Doug. , 
470,  Ld.  Mansfield  asked  Sergeant  Hill  whether 
he  had  been  able  to  find  any  case  of  real  prop- 
erty where  the  court,  on  the  words  "  in  default 
of  such  issue,"  had  implied  a  restriction  to 
issue  living  at  the  death  of  the  father,  and  the 
learned  Sergeant  acknowledged  that  he  had 
not  been  able  to  find  any  such  case.  It  would, 
therefore,  be  as  repugnant  to  law  and  prece 
dent  as  to  reason  and  common  sense,  to  infer 
such  a  restriction. 

•  But  the  learned  counsel  for  the  plaintiffs  in 
error,  aware  of  the  fallacy  of  such  a  position, 
say  that  as  the  testator  in  the  first  limitation 
used  the  word  "  survivor,"  and  the  second 
limitation  being  in  the  same  sentence,  and  re- 
specting the  same  subject,. we  have  a  right,  and 
it  becomes  the  duty  of  this  court  to  supply  the 
word  "survivor"  in  this  branch  of  the  sentence. 
In  reply  to  this  suggestion,  it  may  be  justly 
remarked  that  the  subject  of  the  devise  is 
different  ;  the  one  being  of  part,  only,  of  the 
land,  and  the  other  of  the  whole.  The  differ- 
ent devises,  also,  relate  to  persons  standing  in 
399*]  different  delations  to  the  testator,  the 
first  being  to  his  own  children,  the  second  to 
collateral  relations.  It  is,  therefore,  to  be  ex- 
pected that  he  would  use  different  words  and 
have  different  intentions.  He  has  used  differ- 
ent words,  and  most  obviously  had  different 
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intentions.  Yet  it  is  earnestly  pressed  upon 
us  to  insert  this  word  "  survivor"  in  the  last 
devise,  where  the  testator  has  not  seen  fit  to 
use  it,  and  where  we  are  bound  to  infer  that  he 
did  not  intend  to  use  it. 

If  we  were  disposed  to  supply  this  word 
"  survivor,"  it  has  not  been  shown  in  what 
manner  this  is  to  be  accomplished  ;  nor  where 
the  word  ought  to  be  placed.  I  have  attempted 
it  in  vain  ;  it  is  not  possible  to  insert  this  word 
alone,  so  as  to  make  common  sense  of  the  par- 
agraph. I  invite  the  members  of  this  court  to 
make  the  experiment,  and  I  think  they  will  be 
satisfied  of  its  impracticability. 

The  counsel  for  the  plaintiffs'  in  error,  sen- 
sible of  this  difficulty,  insist  that  if  we 'cannot 
insert  this  single  word  so  as  to  produce  the 
effect  desired,  we  must  supply  other  words 
which  will.  Thus,  after  the  words  "  lawful 
issue,"  in  the  last  devise,  insert  "  living  at  their 
death;"  or  "at  the  time  of  the  death  of  the 
survivor  of  them  ;"  and  after  the  words,  John 
Eden  and  Hannah  Johnson,  insert  "  in  case 
they  should  survive  my  said  sons."  All  this, 
or  something  equivalent,  must  be  supplied,  or 
the  construction,  here  contended  for,  cannot 
be  sustained.  This,  I  presume,  the  court  will 
not  do  ;  for  it  is  not  the  province  of  this  or  any 
other  court  to  make  a  will  for  the  testator,but 
to  settle  the  legal  construction  of  that  which 
he  has  made. 

I  have  examined  this  case  with  all  the  assid- 
uity and  attention  justly  due  to  the  magnitude 
of  the  controversy  and  the  importance  of  the 
principles  it  involves  ;  and  unless  I  totally  mis- 
understand the  import  of  this  will,  and  miscon- 
ceive the  law  applicable  to  it,  the  judgment  of 
the  Supreme  Court  (though  the  learned  judge 
who  delivered  the  opinion  of  that  court  took  a 
different  ground  in  relation  to  one  of  the 
points)  maintains  the  legitimate  construction  of 
the  testator's  will,  without  addition  or  diminu- 
tion ;  is  congenial  with  our  policy  and  laws  ; 
is  supported  by  an  uninterrupted  series  of  the 
ablest  adjudications,  and  should,  therefore,  be 
affirmed. 

*The  rest  of  the  court  concurring  in  [*4OO 
the  result  of  these  opinions  (KiNG,  Senator, 
dissenting),  it  was  thereupon  ordered,  ad  judged 
and  decreed  that  the  judgment  of  the  Supreme 
Court  be  affirmed  ;  and  that  the  record  be 
remitted,  &c. 

NOTE.  No  division  of  the  court  was  had 
upon  the  different  grounds  taken,  by  the  Chan- 
cellor and  CUAMER,  Senator,  against  the  ulterior 
devise  going  over,  but  the  court  voted  gener- 
ally to  affirm  the  judgment. 

S.  C.— 20  Johns.,  483. 

Cited  in— 6  Cow.,  180;  3  Wend.,  153,  235 ;  4  Wend., 
283;  11  Wend.,  292;  6  Hill.,603;  2  Den.,  339;  1  Paifre, 
345:  10  Paige.  151;  16N.Y..87:  18N.Y..100;  61N.Y., 
393 ;  1  Barb.,  580 ;  3  Barb.,  387  ;  4  Barb.,  437  ;  5  Barb., 
445 ;  15  Barb.,  625 ;  32  Barb.,  333 ;  48  Barb.,  65 ;  20  How. 
Pr.,  45 ;  33  How.  Pr.,  15 :  1  Bradf .,  271 ;  12  Wh.,  166 ;  1 
Peters,  571;  3  Peters,  128 :  2  Curt.,  136. 


[The  two  following  cases  should  have  been  insert- 
ed as  of  the  September  session,  1823.] 

MURRAY  v.  MUMFORD  ET  AL. 

Costs  on  Dismissal  of  Appeal— Power  of  Court. 

Rule,  on  dismissing  an  appeal  upon  the  second  call 

of  the  cause,  that  the  appellant  pay  the  respondent 
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$100  besides  the  taxable  costs,  the  court  being  of 
opinion  that  the  appellant  had  conducted  vexa- 
tiously. 

The  power  of  the  court  to  allow  beyond  the  tax- 
able costs,  considered. 

Citation— 2  R.  L.,  3. 

A  PPE AL  from  the  Court  of  Chancery.  This 
li  cause  having  been  placed  upon  the  list  of 
causes  for  argument,  pursuant  to  the  14th  rule 
of  Sept.  18,  1818 ;  and  having  been  called  and 
passed  twice,  in  consequence  of  the  appellant 
not  being  ready  to  argue,  the  respondent  took 
a  decree,  dismissing  the  appeal  with  cosls,  pur- 
suant to  the  15th  rule  of  this  court  Sept..  18, 
1818  ;  and  now, 

Messrs.  Warner  And  S.  Jones,  for  the  respond- 
ents, moved  that  the  appellant  be  ordered  to 
pay  $100  to  the  respondents,  over  and  above 
the  taxable  costs.  He  averted  to  the  merits  of 
the  appeal,  and  contended  that  it  was  merely 
for  vexation  and  delay. 

Messrs.  J.  V.  Henry  and  J.  0.  Hoffman, 
contra. 

WOODWORTH,  J.  Had  the  cause  been  heard, 
it  would  be  proper  to  speak  of  the  merits  ;  but 
as  the  appellant  did  not  choose  to  bring  it  for- 
ward, we  can  only  look  to  the  circumstances 
attending  the  appeal  and  dismissal,  as  they 
have  come  under  our  observation.  The  appel- 
lant had  a  right  to  withhold  an  examination  of 
the  merits  ;  and  take  the  effect  of  a  simple  dis- 
missal under  the  15th  rule  of  this  court,  but 
40 1*]  *he  should  not  proceed  vexatiously.  He 
has  kept  the  respondents  in  attendance,  by 
their  counsel,  for  several  days,  and  at  consid- 
erable expense,  without  any  intimation  that  he 
would  finally  abandon  the  cause  ;  but  rather 
the  contrary  appearance  has  been  held  out. 
The  appellant's  counsel  have  been  attending  as 
if  prepared  ;  and  for  this  no  excuse  is  given  ; 
nothing  to  satisfy  us  that  it  was  in  good  faith. 
I  think,  under  the  circumstances,  the  motion 
should  be  granted. 

SUTHERLAND,  J.  There  is  no  propriety  in 
examining  the  merits  ;  but  I  think  the  motion 
should  be  granted.  The  taxable  costs  are  a 
very  inadequate  compensation  for  the  attend- 
ance of  counsel  here  from  day  to  day,  at  great 
expense. 

SAVAGE,  Ch.  J.  I  know  of  no  statute  au- 
thorizing this  amercement.  The  party  had  a 
right  to  bring  his  appeal.  He  declines  arguing 
it.  This  he  had  a  right  to  do,  and  to  incur  the 
consequences  of  a  simple  dismissal.  What  are 
these  consequences  ?  The  15th  rule  of  this 
court  says,  the  dismissal  shall  be  with  costs, 
which  means  no  more  than  taxable  costs.  Sup- 
pose a  nonsuit  in  a  court  of  law.  The  statute 
says  the  defendant  shall  recover  his  costs  ;  was 
it  ever  heard  of  that  the  party  should  be 
mulcted  in  a  round  sum,  beyond  what  the  tax- 
ing officer  would  allow  ?  I  am  against  the 
motion. 

ROOT,  President.  I  am  of  opinion  that  this 
court  is  expressly  prohibited  from  going  be- 
yond the  taxable  bill.  The  statute  (2  R.  L.,  3) 
applies  in  terms  to  this  as  well  as  other  courts, 
and  is  imperative,  that  no  officer  or  other  per- 
son shall  be  allowed  any  greater  or  other  fee 
or  reward,  &c.,  than  after  the  rate  specified  by 
it.  This  Act  was  passed  for  the  purpose  of 
regulating  the  taxable  fees  as  between  party 
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and  party.     It  is  so  understood  in  practice,  as 
to  all  the  other  courts  to  which  it  relates  ;  and 

1  know  of  no  rule  by  which  this  court  is  ex- 
empt from  its  operation.     I  had  thought  the 
ancient  doctrine  of  amercement,  pro  Jalso  suo 
elamore,  long  since  exploded,  as  impolitic  and 
absurd. 

STRANAHAN,  Senator,  thought  the  Statute 
had  no  application  to  this  question. 

*CLARK,  Senator,  was  opposed  to  the  [*4O2 
allowance  of  anything  beyond  the  taxable 
costs. 

REDPIELD,  Senator,  concurred  with  Mr.  Jus- 
tice Woodworth. 

EARLL,,  Senator,  concurred  with  the  Chief 
Justice. 

PORTER,  Senator,  concurred  with  Mr.  Justice 
Woodworth. 

A  majority  of  the  court  being  for  the  mo- 
tion, 

Rule  accordingly. 

Cited  in— 2  Cow.,  403 ;  11  Paige,  226  :  24  N.  Y.,  110 ; 

2  How.  Pr.,  189;  39  Am.  Rep.,  12  (65  Ala.,  417). 


ELISHA  EASTON,  Appellant, 

v. 
JAMES  TALLMADGE  ET  AL.,  Respondents. 

Affirmance  of  Decree  of  Chancery — Costs. 

The  question  considered,  whether  this  court  can, 
on  affirmance  of  a  decree  of  the  Court  of  Chancery, 
upon  appeal,  order  the  appellant  to  pay  the  respond- 
ent a  sum  beyond  the  taxable  costs. 

Additional  sum  refused,  under  the  circumstances 
of  the  case. 

Citation— 2  Cow.,  400. 

THIS  cause  having  been  argued  at  the  pres- 
ent session  by  Mr.  H.  R  Storrs,  for  the 
appellant,  and  Messrs  J.  Sudam  and  J.  Tall- 
madge,  for  the  respondents  ;  and  the  decree  of 
His  Honor,  the  late  Chancellor,  unanimously 
affirmed  : 

Mr.   P.   Ruggles,  for  the  respondents,  now 
moved    for  a    rule  that  the  $100,  deposited" 
in  the  Register's  office  of  the  court  below,  be 
paid  to  the  respondent,  over  and  above  the 
taxable  costs. 

ROOT,  President.  I  hope  the  motion  will  be 
denied,  upon  the  principle  that  there  is  a  stat- 
utory provision  against  it.  Whatever  the 
practice  of  this  court  might  otherwise  have 
been,  it  is  enough  that  there  is  a  statute  im-' 
peratively  prohibiting  this  extra  allowance. 
Any  rule  which  we  can  make  will  not  warrant 
it ;  and  it  would  be  a  penal  offense  for  an 
officer,  or  any  other  person,  to  receive  the 
money,  notwithstanding  any  sanction  which  it 
is  in  our  power  to  give.  I  am  aware  there  are 
precedents  the  other  way.  This  court  have 
granted  *motions  like  the  present,  in  [*4O3 
imitation  of  the  House  of  Lords.  But  there 
is  no  statute  imposing  a  fee  bill  upon  that 
house,  and  declaring,  as  with  us,  that  it  shall 
not  be  exceeded.  I  regret  that  such  a  prece- 
dent should  have  been  made.  The  same  prin- 
ciple reaches  the  Court  of  Chancery  and  the 
various  courts  of  equity  .in  the  State.  Why 
have  they  not  the  same  right  with  us  to  amerce 
for  false  clamour  in  the  suitor  ?  I  hope  that 
Murray  v.  Mumford,  ante,  400,  will  be  the  last 
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case  in  which  we  shall  hear  of  this  power  be- 
ing exercised. 

WOODWORTH,  J.  I  have  no  doubt  of  our 
own  power,  or  of  the  power  of  the  Court  of 
Chancery,  to  make  the  allowance  ;  and  I  am 
prepared,  if  it  were  necessary,  to  show  this  to 
be  so  within  the  Constitution  and  laws  of 
the  State.  There  is  nothing  in  it  incompatible 
with  the  Act  regulating  the  fees  of  the  several 
officers  and  ministers  of  justice.  No  officer  is 
to  receive  fees  beyond  the  rate  fixed  by  that 
statute  ;  and  it  would  be  penal  for  him  to  re- 
ceive more.  But  the  present  is  a  question  be- 
tween party  and  party.  The  power  of  this 
court  is  established  by  numerous  precedents. 
It  has  been  concurred  in  and  exercised  by  all 
the  sages  of  the  law  who  ever  sat  here  ;  and  I 
confess,  it  struck  me  with  surprise  that  our 
power  should  be  questioned,  when  the  motion 
was  made  the  other  day,  in  Murray  v.  Mum- 
ford.  The  course  which  that  motion  took,  led 
me  to  look  into  the  cases  where  this  power  has 
been  recognized  ;  and  I  think  there  are  ten  or 
twelve  cases  in  this  court.  The  late  Chancellor 
had  occasion  to  examine  this  question  at  the 
last  term  in  N.  Y.  ;  and  he  considers  it  a  power 
necessarily  incident  to  that  court,  as  a  protec- 
tion against  vexatious  and  oppressive  litiga 
tion.  Mark  how  distinguished  a  course  the 
Legislature  themselves  have  taken  on*  this 
question.  At  law,  you  shall  not  pursue  the 
defendant  for  trifling  sums  in  the  higher 
courts,  except  under  the  penalty  of  paying 
costs  ;  but  they  declare,  specifically,  when  you 
shall  have  costs  and  when  they  shall  be  denied. 
This  is  not  so  in  chancery  ;  costs  are  discre- 
tionary. The  statute  merely  fixes  the  rate  of 
allowance  when  single  costs  are  awarded  by 
the  decree.  It  does  not  take  away  the  power 
of  the  Chancellor  to  allow  more  by  way  of 
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penalty.     So  much,  I  thought  it  my  duty  to 
say  as  to  the  principle,  in  the  abstract. 

*It  is  perhaps  unnecessary  to  pursue  [*4O4 
the  discussion  ;  for  should  our  power  be  con- 
ceded, I  do  not  think  there  is  anything  iu  this 
case  which  calls  for  amercement. 

BOWNE,  Senator.  I  hope  a  day  will  be  as- 
signed for  hearing  counsel  upon  the  question 
whether  we  have  power  to  make  the  allow- 
ance. It  is  important,  if  we  are  to  pass  upon 
it  again,  that  it  should  be  done  deliberately.  I 
voted  for  amercement  in  Murray  v.  Mumford, 
and  understood  the  law  members  of  the  court 
as  finally  acquiescing  in  the  decision  then 
made.  This  question  should  be  settled. 

SANFOUD,  Chancellor.  As  there  is  a  serious 
difference  of  opinion  between  the  members  of 
the  court,  I  agree  that  the  question  should  be 
discussed  and  settled  deliberately.  We  granted 
a  similar  application  the  other  day  in  Murray 
v.  Mumford,  but  our  power  is  still  questioned. 
I  would  deny  this  motion,  under  the  circum- 
stances of  the  case ;  but  hold  the  question, 
upon  our  right,  open  for  discussion  when  it 
shall  hereafter  arise. 

STRANAHAN,  Senator.  The  court  have  very 
recently  decided  this  question,  and  in  my  opin- 
ion rightly.  I  have  no  objection  that  counsel 
should  be  heard,  but  am  satisfied  with  the  de- 
cision in  Murray  v.  Mumford.  It  was  accord- 
ing to  the  precedents,  and  I  think  we  should 
not  invite  further  discussion.  As  at  present 
advised,  I  concur  that  the  allowance  should 
not  be  made,  under  the  circumstances  of  this 
case. 

CRAMER,  Senator,  concurred. 

CLARK,  Senator.  I  am  opposed  to  the  motion 
upon  the  general  ground  that  we  have  no 
power  to  grant  it. 


Motion  denied. 
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Ex  PARTE  FARRINGTON. 

Service  of  Subpoenas  in  Criminal  Cases — Allow- 
ance to  Constable,  Discretionary  with  Super- 
visors. 

Amount  of  the  allowance  to  constable  or  other 
person,  for  serving  subpoanas,  in  criminal  cases,  is 
a  matter  of  discretion,  in  the  Board  of  Supervisors, 
with  which  this  court  will  not  interfere. 

They  may  be  served  by  any  person  as  in  civil 
causes. 

It  seems  that  19  cents  for  service,  besides  milage, 
would  be  too  high. 

Citations— 2  R.  L.,  27 ;  1  R.  L..  399,  sec.  26. 

THE  facts  of  this  case  appear,  sufficiently, 
in  the  opinion  of  the  court,  which  was 
delivered  by. 

SAVAGE,  C h.  J.  This  is  an  application  for 
a  rule  that  the  Supervisors  of  Delaware  Co. 
show  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  audit  and  allow  an  ac- 
count, presented  by  Farrington,  for  services 
as  a  constable.  The  presiding  Supervisor 
states  that  the  Board  were  willing  to  allow  it, 
reducing  the  charge  for  serving  subpoenas. 
This  charge  was  19  cents  for  serving  each  sub- 
po3na,  in  behalf  of  the  people,  besides  milage. 
The  Board  thought  the  charge  too  high,  and 
they  were  correct.  The  Statute  (2  R.  L. ,  27) 
gives  19  cents  for  serving  a  warrant,  and  12£ 
cents  for  serving  a  summons  ;  but  a  subpoena 
is  not  mentioned.  By  the  Twenty-five  Dollar 
Act(l  R.  L.,  399.  sec.  26),  12£  cents  are  allowed 
to  the  constable,  or  other  person,  making  the 
service.  In  criminal  cases,  also,  a  subpoena  may 
4O8**]  be  served  by  any  person, but  nospecific 
compensation  is  fixed  by  law.  It  is,  therefore, 
a  matter  resting  in  the  discretion  of  the  Super- 
visors. It  does  not  appear  what  they  were 
willing  to  give,  but  they  would  have  audited 
the  whole  account  at  $4.69.  They  have  not  re- 
fused to  act ;  and  the  amount  being  a  matter 
of  discretion,  it  is  a  subject  over  which  the 
court  has  no  control. 

Motion  denied. 

N.  B.  Another  account  which  had  been 
presented  to  the  Board  was  also  in  question, 
upon  this  motion  ;  but  it  is  not  deemed  ma- 
terial to  notice  it. 
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REW  v.  BARKER. 

Writ    of  Error  —  Record,    How    and 
Amended. 


When 


On^rror  from  the  Court  of  C.  P.  the  record,  in  the 
eye  of  the  law,  for  the  purpose  of  being  amended  by 
that  court,  remains  in  the  court  below.  Or,  if  other- 
wise, this  court  have  power  to  amend  it  themselves. 

A  mistake  in  framing  a  special  verdict  in  the  C. 
P.  may  be  amended  there,  after  error  to  this  court, 
joinder  in  error,  and  several  notices  of  argument; 
especially  where  the  delay  is  accounted  for;  as 
where,  by  mistake,  a  sale,  in  question  upon  the  trial 
below,  was,  in  a  special  verdict,  staled  to  have  been 
after,  instead  of  before,  the  suit  brought. 

After  joinder  in  error,  the  party  cannot  allege 
diminution,  and  have  a  certiorari. 

Citations— 2  Ld.  Raym.,  1570 ;  2  Str.,  369 ;  3  Johns., 
95  ;  7  Johns.,  468 ;  Col.  Cas.,  41. 

ERROR,  from  the  C.  P.  of  the  County  of 
Onondaga.  The  action  was  brought,  in 
the  court  below,  by  Barker  against  Rew,  on  a 
warranty  of  title  in  a  horse,  bought  by  Barker 
of  Rew.  A  verdict  having  been  found  for  the 
plaintiff,  a  motion  was  made  for  a  new  trial, 
on  a  case.  The  motion  was  denied,  and  leave 
given  by  the  court  to  turn  the  case  into  a 
special  verdict ;  on  which  the  present  writ  of 
error  was  brought.  In  making  up  the  special 
verdict,  the  purchase  of  the  horse  was,  by  mis- 
take, stated  to  have  been  Nov.  19,  1819,  being 
after  the  time  when  the  suit,  as  appeared  by 
the  record,  was  commenced  in  the  court  below; 
whereas  it  should  have  been  Nov.  1818.  An 
issue  of  in  nullo  eat  erratum,  had  been  joined 
here,  and  the  cause  noticed  for  argument 
several  times,  when  the  defendant  in  error 
discovered  this  mistake  ;  and  as  soon  after  as 
possible,  moved  for  and  obtained  an  amend- 
ment, according  to  the  facts,  in  the  court  be- 
low. This  was  at  Aug.  Term  of  that  court, 
1828  ;  and  now, 

*Mr.  S.  A.  Foot  moved  to  amend  the  [*4O9 
return,  so  as  to  make  it  correspond  with  the 
amended  verdict  in  the  court  below.  He  re- 
ferred to  2  Dunl.  Pr.,  703,  and  the  cases  there 
cited,  and  Tillolton  v.  Cheetham,  3  Johns.,  95. 

Mr.  S.  Van  Rensselaer,  contra.  A  writ  of 
error,  to  an  inferior  court,  removes,  in  judg- 
ment of  law,  the  record  itself  (2  Tidd.,  1089- 

COWEN  2. 


1823 


HOLMES  v.  REMSON. 


409 


90  ;  3  Cai.,  86-7  ;  3  Johns.,  444) ;  though  it  is 
otherwise  a  writ  of  error  to  the  Supreme  Court. 
(3  Johns.,  98.)  In  both  cases,  execution  issues 
form  the  Supreme  Court — in  one,  because  the 
record  is  removed  there — in  the  other,  because 
it  remains  there.  If,  then,  the  record  was  re- 
moved, the  C.  P.  had  no  right  to  amend  (1  R. 
L.,  127);  and  there  is  nothing  to  amend  by  in 
this  court.  It  is  too  late  to  move  for  an  amend- 
ment, after  having  pleaded  in  nullo  est  erratum. 
The  defendant  in  error,  could  not,  at  this  stage 
of  the  proceedings,  even  allege  diminution, 
which  is  merely  for  the  purpose  of  supplying 
defects.  This  is  never  allowed  in  order  to  ques- 
tion the  truth  of  the  record  certified.  (Bac. 
Abr.,  Error,  E.) 

If  the  error  is  merely  formal,  there  is  no 
need  of  an  amendment.  If  it  is  matter  of  sub- 
stance, and  yet  may  be  amended,  there  is  no 
need,  of  a  court  for  the  correction  of  errors. 
The  court  below  may  amend  away  the  plaint- 
iff's rights  at  discretion. 

Again  ;  the  objection,  of  laches,  is  sufficient. 
Not  only  is  there  an  issue  joined,  but  the  cause 
has  been  several  times  noticed  for  argument. 

Curia.  The  delay  of  making  this  motion  is 
fully  accounted  for  ;  and  the  objection,  of 
laches,  fails.  It  is  true,  as  contended,  that 
here  is  a  joinder  in  error,  which  admits  the  re- 
turn to  be  perfect.  It  is,  therefore,  too  late  to 
allege  diminution  and  no  certiorari  can  be 
awarded.  But  that  objection  does  not  reach 
the  case.  The  office  of  a  certiorari  is  to  bring  up 
matter  of  record,  omitted  in  the  return.  The 
object  here,  is  to  amend,  by  the  alteration  of 
a  date,  in  such  a  manner  as  plainly  to  subserve 
the  ends  of  justice  ;  and  we  think  the  case  of 
Tutty  v.  Sparkes,  2  Ld.  Raym.,  1570;  2  Str., 
869,  fully  justifies  the  motion.  That  case  was 
41O*j  error  from  *the  K.  B.  to  the  Exchequer 
Chamber.  A  motion  was  made  in  the  latter 
court  for  leave  to  amend  imperfections  in  the 
record.  They  refused  this,  in  .the  first  instance, 
but  gave  time  for  applying  to  the  K.  B.  which 
amended  ;  and  the  Exchequer  Chamber  after- 
wards made  a  corresponding  amendment  in 
the  transcript,  and  this,  too,  after  a  joinder  in 
error  and  argument  in  that  court.  It  is  said 
the  court  below  could  not  amend,  because  the 
record  was  brought  up  by  the  writ  of  error. 
But  this  is  not  so.  For  the  purposes  of  amend- 
ment, it  remains  in  the  court  below ;  and 
the  Exchequer  Chamber  considered  it  so  in 
Tutty  v.  Sparkes,  and  proceeded  accordingly. 
This  case,  with  others  to  the  same  point,  are 
cited  as  sound  law,  in  TUlotson  v.  Cheetham,  3 
Johns.,  95.  The  court  below  have  amended, 
as  in  Tally  v.  Sparkes.  But  suppose  the  record 
here,  we  would  amend  it  ourselves.  (Pease  v. 
Morgan,  7  Johns.,  468.)  The  principle  of  this 
cause  was  acted  upon  in  Price,  v.  Ecers,  Col. 
Cas.,46,  in  the  Court  of  Errors.  The  inac- 
curacy of  the  special  verdict  arises  from  the 
mere  oversight  of  the  judge  in  the  court  below. 
It  comes  within  the  very  common  principle  of 
amendments,  that  it  is  a  mistake  of  an  officer  ; 
and  the  motion  must  be  granted. 

Rule  accordingly. 

8.  C.-3  Cow.,  272. 

Cited  in-7  Wend.,  480;  1  Barb.,  439;  63  Barb.,  474; 
3  How.  Pr.,  250 :  8  Ho w.  Pr.,  433 ;  17  How.  Pr.,  292 ;  8 
Abb.  N.  3.,  297:  3  Daly,  213. 
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HOLMES  ET  AL.,  Trustees  for  all  the  Creditors 
of  MULLET,  an  Absent  Debtor, 

v. 

REMSON  ET  AL.,  Executors,  &c.,  of  CLASON, 
Deceased. 

Omissions  of  Formal  Maters  in  Judgment  Roll 
— Mistakes — How  and  When  Amended. 

Where  a  party  Inadvertently  omits  to  file  papers, 
necessary  to  warrant  his  judgment,  or  to  render  it 
formally  correct,  or  commits  a  formal  mistake  in 
drawing:  up  his  judgment  roll,  it  is  of  course,  on 
motion,  to  allow  an  amendment:  as  where  he  omits 
to  file  the  N.  P.  record,  postea,  clerk's  certificate, 
venire  and  panel.  These  may  be  filed  nunc  pro 
tune. 

And  if  these,  or  the  like  papers,  are  lost,  the  court 
will  allow  new  ones  to  be  drawn  and  filed. 

And  they  will  allow  the  party  to  amend  his  con- 
tinuances, or  a  Nisi  Prius  clause,  in  the  judgment 
roll. 

These,  and  the  like  amendments,  will  be  allowed 
after  error  brought,  on  paying  the  costs  of  the  mo- 
tion and  tho  proceedings  in  error,  provided  the 
plaintiff  in  error  choose  to  discontinue. 

THIS  cause  was  tried  Apr.  12,  1821,  when  a 
verdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court,  *on  a  [*411 
case,  which  was  made  ;  and  in  Aug.  Term, 

1822,  the  court  delivered    their    opinion   in 
favor  of  the  defendants.     (20  Johns.,  229,  S. 
C.)    The  defendant's  attorney  then  drew  the 
record  ;    but  having  soon  after  left  the  City  of 
N.  Y.,  where  he  resided,  and  where  the  cause 
was  tried,  on  account  of  the  yellow  fever  pre- 
vailing there,  he  did  not  then  search  for  the  N. 
P.  record      The  judgment  was  afterwards  de- 
layed by  an  order  to  stay  proceedings,  and  a 
motion  to  amend  the  case,  and  for  a  rehearing, 
on   the  part  of  the  plaintiffs,  till  Jan.  Term, 

1823,  when  the  motion  was  denied.    The  judg- 
ment was  then  further  delayed,  by  an  injunc- 
tion, till   Feb.  thereafter,  which  being  then 
dissolved,  the  defendants'  attorney  caused  the 
judgment  to  be  signed  and  filed,  but  forgot  to 
search  for  the  N.  P.  record.     July  25  last  the 
plaintiffs  sued  out  a  writ  of  error.     The  de- 
fendants'   attorney    inquired  for  the  N.   P. 
record  at  the  office  of  the  clerk  of  the  sittings, 
where  it  was  not  found  ;  nor  could  the  plaint- 
iffs' attorney  give  him  any  account  of  it. 

In  the  record,  the  venire  was  awarded  as  re- 
turnable in  Oct.  Term,  1819,  at  the  City  Hall 
in  the  City  of  N.  Y.,  and  the  parties  were 
stated  as  appearing  there  ;  whereas,  by  an  ap- 
pointment of  the  Governor  (the  yellow  fever 
prevailing  in  N.  Y.),  the  court  was  then  held  at 
the  Capitol  in  the  City  of  Albany.  There  was 
also  a  mistake  in  the  N.  P.  clause,  in  omitting 
the  usual  words,  "  if  they,  or  either  of  them, 
at  a  sittings  appointed,"  and  in  some  other 
particulars. 

Mr.  P.  A.  Jay,  for  the  defendants,  moved 
for  leave  to  file  a  Nisi  Prius  record,  postea, 
clerk's  certificate,  venire  and  panel,  nunc  pro 
tune,  as  of  the  Term  of  May,  1821,  and  also  to 
amend  the  record,  in  the  particulars  specified. 

Mr.  Hopkins,  contra. 

Curia.  It  is  a  matter  of  course  to  allow 
these  and  the  like  amendments,  where  the 
omission  of  informality  is  accounted  for.  We 
grant  the  rule  as  applied  for,  on  paying  the 
costs  of  this  motion,  and  if  the  plaintiffs 
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4 1 2*]  choose  to  discontinue  *their  proceed- 
ings in  error,  the  defendants  must  also  pay  the 
costs  of  the  writ  of  error. 
Rule  accordingly. 

Cited  in— 3  How.  Pr.,  215 ;  12  How.  Pr.,  91 ;  2  Park., 
418. 

ALENDORF  v.  STICKLE. 

Judgment  on  Referees'  Report— Judgment  for 

Penalty  of  Bond,,  Notivithstanding  Set-off,  as 

Security  for  Further  Breaches. 

The  judgment,  on  a  report  of  referees  upon  bond 

conditioned  to  pay  money  and  perform  covenants, 

though  reduced  by  set-off  to  $13,  should  be  for  the 

penalty,  as  a  security  for  further  breaches :  and  the 

plaintiff  shall  have  costs,  according  to  the  amount 

of  the  penalty ;  otherwise,  where  the  condition  is 

for  the  payment  of  money  only. 

Citations— 13  Johns.,  345 ;  2  Cai.,  107 ;  IB.  L.,  515, 
516. 

DEBT,  on  the  penalty  of  a  bond  for  $3,000, 
conditioned  for  the  payment  of  $1,500, 
and  the  performance  of  other  acts  ;  with  a  par- 
tial assignment  of  breaches.  Plea,  non  eat  foe- 
turn,  with  notice  of  set-off  of  accounts.  The 
cause  being  referred,  the  referees  reported  a 
balance  of  only  $13  due  to  the  plaintiff,  who 
filed  the  report,  and  entered  a  rule  for  judg- 
ment upon  the  penalty. 

Mr.  J.  W.  Wheeler,  in  behalf  of  the  defend- 
ants, now  moved  for  costs,  to  b6  set  off  against 
the  plaintiff's  recovery  ;  and  that  the  judgment 
be  corrected  aqcording  to  the  Statute  (1  R.  L., 
515,  516,  sec.  1). 

Mr.  H.  B.  Davis,  contra.  The  plaintiff  is 
entitled  to  judgment  for  the  penalty,  as  a 
security  for  further  breaches.  (1  R.  L.,  518, 
sec.  7 ;  Hodges  v.  Suffelt,  2  Johns.  Cas.,  406  ; 
Pearson  v.  Bailey,  10  Johns.,  219.)  Had  the 
sum  been  found  by  verdict,  there  would  have 
been  no  doubt  of  this.  Does  finding  the  same 
sum,  upon  reference,  alter  the  case  ?  Here  is 
a  discount,  by  set-off,  from  $1,500  to  $13.  The 
claim  exceeded  $400,  within  the  Statute  (L.  N. 
Y.,  sess.  41,  ch.  79,  sec.  1). 

Mr.  Wheeler,  in  reply.  The  plaintiff  does 
not  take  his  judgment  for  the  penalty,  but  for 
the  balance  found.  (1  R.  L.,  516.)  The  pro- 
visions referred  to  in  the  Fifty  Dollar  Act  re- 
late to  accounts,  not  bonds. 

Curia.  The  plaintiff  must  take  costs  accord- 
ing to  his  judgment,  which  is  for  the  penalty. 
{Godfrey  v.  Vancott,  13  Johns.,  345.)  It  is 
peculiarly  proper,  in  this  case,  that  it  should 
4-13*]  *be  so,  for  the  bond  is  conditioned, 
among  other  things,  to  perform  covenants;  and 
the  judgment  ought  to  stand  as  security  for 
further  breaches.  It  would  have  been  other- 
wise had  it  been  merely  for  the  payment  of 
money.  (Van  Antwerp  v.  Ingersoll,  2  Cai,, 
107  ;  1  R.  L.,  515,  516.) 

Motion  denied. 

Cited  in— 5  Cow.,  425 ;  6  Cow.,  58;  12  Wend.,  141; 
19  How.  Pr.,  389.  , 


ABERNATHY  t>.  ABERNATHY. 

Action  in  Assumpsit —  WJien  Plaintiff  Entitled 
to  Costs. 

In  an  action  of  ansumpsit,  brought  in  this  court,  if 
the  plaintiff  recovered  850,  only,  he  is  not  entitled  to 
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costs,  but  must  pay  costs  to  the  defendant.  And 
the  costs,  on  motion,  will  be  set  off  against  the 
plaintiff's  damages. 

If,  in  an  action  in  this  court,  the  accounts  of  the 
parties  proved  at  the  trial  exceed  $400,  and  the 
plaintiff  recover  a  sum  not  exceeding  850,  whether 
he  is  entitled  to  costs,  or  must  pay  costs  to  the  de- 
fendant, quaere. 

The  proviso  to  the  1st  section  of  the  Fifty  Dollar 
'Act,  wnich  denies  jurisdiction  to  a  justice  of  the 
peace,  of  matters  of  account,  when  the  sum  total  of 
the  accounts  of  both  parties,  &c.,  amounts  to  $400, 
extends  to  those  accounts  only,  which  are  open  and 
unliquidated  between  the  parties. 

When  they  have  been  settled,  the  balance  alone  is 
the  account  between  them.  And  unless  this  bal- 
ance, with  the  other  accounts,  exceed  $400,  a  justice 
has  jurisdiction.  Accounts,  as  used  in  the  proviso 
to  the  1st  section  of  the  Twenty-five  Dollar  Act, 
have  the  same  import  as  in  the  proviso  to  the  1st 
section  of  the  Fifty  Dollar  Act. 

So  in  the  proviso  to  the  5th  section  of  the  Act 
Concerning  Costs. 

Accordingly,  where,  on  the  trial  of  a  cause  at  the 
Circuit,  the  plaintiff  proved  a  note  of  $200  against 
the  defendant,  who  then  proved  a  note  of  $600 
against  the  plaintiff,  and  that  when  the  latter  was 
given  the  plaintiff  agreed  to  destroy  the  former ; 
but  the  defendant  claimed  nothing  as  due  upon  the 
latter;  held  that  neither  of  these  notes  could  be 
considered  accounts  between  the  parties ;  and  the 
plaintiff,  having  recovered  $50,  upon  other  claims; 
held  further,  that  if  the  plaintiff  could  be  entitled 
to  costs  in  this  court,  on  the  ground  that  the  ac- 
counts of  both  parties,  proved  at  the  trial,  amounted 
to  $400,  neitner  of  the  said  notes  could  be  con- 
sidered as  part  of  such  accounts. 

A  SSUMPSIT,  by  payee  against  maker,  on 
li.  three  promissory  notes — the  first,  dated 
Feb.  21,  1816,  for  $200  ;  the  second,  Apr.  19, 
1819,  for  $39.50  ;  and  the  3d,  Jan.  1,  1820,  for 
$28.  The  plaintiff's  proof,  on  the  trial,  was. 
that  the  note  of  $39.50  was  given  on  a  full 
settlement  of  accounts  between  the  parties. 

The  defendant  proved  a  promissory  note  of 
,  given  by  the  plaintiff  to  him,  dated  Nov. 
5,  1816  ;  that  when  this  was  given  the  note  of 
$200  was  paid,  and  the  plaintiff,  not  having  it 
present,  agreed  to  destroy  it ;  but  nothing  was 
claimed  to  be  due  on  the  other  note  for  $600, 
which  was  introduced  merely  as  a  part  of  the 
transaction,  and  to  show  a  payment  of  the 
note  of  $200.  Payment  by  the  defendant  of 
*$50,  on  a  bond  given  by  the  plaintiff,  [*414 
to  a  third  person,  was  also  proved,  but  disal- 
lowed as  a  set-off,  because  no  request  by  the 
plaintiff  to  pay  it  was  proved.  The  defendant 
then  proved  a  set  off  of  $24  for  boarding  the 
plaintiff  and  the  jury  found  for  the  plaintiff 
for  $50. 

Mr.  Sudam,  in  behalf  of  the  defendant, 
moved  for  costs,  to  be  set  off  against  the 
damages  of  the  plaintiff.  He  cited,  1  R.  L., 
387,  L.  N.  Y.,  sess.  41,  ch.  94,  sees.  1.  5 ;  1  R. 
L.,  344,  sec.  5. 

Mr.  Buggies,  contra,  moved  to  enter  a  sug- 
gestion on  record  that  the  demands  of  the  par- 
ties proved  at  the  trial  exceeded  $400,  and  that 
costs  be  allowed  the  plaintiff.  He  said  the 
case  comes  within  the  1st  section  of  the  Fifty 
Dollar  Act.  The  1st  section  of  the  Twenty- 
five  Dollar  Act  denies  jurisdiction  to  a  justice 
where  the  demands  of  the  parties  exceed  $200; 
and  the  5th  section  of  the  Act  Concerning 
Costs  (1  R.  L.,  344),  accordingly,  gives  the 
plaintiff  costs  in  the  C.  P.,  when  the  accounts 
between  the  parties  exceed  that  sum,  and 
the  plaintiff's  demand  is  reduced  by  payments 
or  discounts  to  less  that  $25.  The  1st  section 
of  the  Fifty  Dollar  Act  denies  jurisdiction  to 
the  justice  where  the  accounts  of  the  parties 
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exceed  $400.  Under  the  5th  section  of  the 
Act  Concernine  Costs  the  plaintiff  was  con- 
fined to  the  C.  P. ;  but  this  is  virtually  repealed 
by  the  5th  section  of  the  Fifty  Dollar  Act. 
This  section  provides,  that  if  the  plaintiff,  in 
any  court  of  record,  recover  less  than  $50,  he 
shall  not  recover  costs,  if  the  suit  might  have 
been  brought  before  a  justice.  It  may  be  con- 
tended that  the  case  is  not  within  the  4th  sec 
tion  of  the  Act  Concerning  Costs  (I  R.  L.,  344). 
But  that  never  was  intended  of  a  case  which 
was  not  cognizable  before  a  justice ;  other- 
wise, there  would  be  instances,  in  which  though 
a  justice  has  no  jurisdiction,  the  plaintfff  can 
have  no  costs  in  any  other  court.  The  statute 
should  be  so  construed  as  to  avoid  this 
absurdity.  Wherever  a  justice  has  no  ju- 
risdiction, the  court  will  give  costs,  and 
by  a  corresponding  rule  of  construction, 
will  deny  them  when  the  justice  has  juris- 
4 1 5*]  diction.  These  *are  rules,  which 
this  court  has  frequently  acted  upon,  in 
suits  against  attorneys.  (Varian  v.  Ogilvie,  3 
Johns.,  450 ;  Moulton  v.  Hubbard.  6  Id., 
333;  Bailey's  case,  1  Johns.  Cas.,  32;  Wil- 
le.tt  v.  Starr,  8  Johns.,  123;  Walsh  v.  Sack- 
rider,  7  Id.,  537;  Foster  v.  Garwey,  13  Id., 
465.) 

Mr.  Sudam,  in  support  of  his  own  motion, 
and  in  reply  to  Mr.  Buggies.  The  inquiry  is, 
simply,  whether  a  plaintiff,  recovering  $50 
only  in  this  court,  is  entitled  to  his  costs.  No 
question  can  arise  upon  the  proviso  in  the  1st 
section  of  the  Twenty-five  or  Fifty  Dollar  Acts. 
The  provisions  of  the  two  Acts  are  in  pari  nui- 
teria,  and  no  doubt  the  latter  must  bear  the 
same  construction  as  to  costs,  where  $400  are  in- 
volved, as  the  former,  where  $200  were  in  ques- 
tion. In  each  case  the  justice  is  without  juris- 
diction, but  the  plaintiff  must  go  to  the  C.  P. 
Will  the  court  make  a  difference  between  the 
cases  by  saying  that  the  5th  section  of  the 
Fifty  Dollar  Act  impliedly  repeals  the  4th  sec- 
tion of  the  Statute  of  Costs  ?  There  is  nothing 
like  a  repeal  of  the  latter  section,  and  in  this 
court  the  plaintiff  must  still  pay  costs  accord- 
ing to  its  provisions.  The  5th  section  of  the 
Fifty  Dollar  Act  has  contributed  to  vary  the 
rule  of  costs  in  the  C.  P.  only.  Where  the 
plaintiff,  in  that  court,  now  recovers  more 
than  $25  but  less  than  $50,  though  he  has  no 
costs,  neither  does  he  pay  costs  to  the  defend- 
ant. Such  I  understand  to  have  been  the  de- 
cision of  this  court — a  decision  which  presup- 
poses the  5th  section  of  the  Statute  of  Costs  in 
full  force,  and  without  interfering  with  the 
4th  section  of  that  Statute,  gives  the  proper 
effect  to  the  5th  section  of  the  Fifty  Dollar 
Act.  The  phraseology  in  the  5th  section  of 
both  these  Statutes  shows  that  the  one  in  the 
Fifty  Dollar  Act  was  passed  in  reference  to 
the  one  in  the  Statute  of  Costs.  In  the  latter, 
it  is  that  the  plaintiff  shall  not  recover  any 
costs,  but  shall  pay  costs.  In  the  former,  he 
shall  not  recover  any  costs,  but  it  does  not 
compel  him  to  pay  any.  Thus  all  these  pro- 
visions stand  together,  each  having  a  different 
effect,  according  to  the  several  objects  for 
which  they  were  passed.  The  plaintiff  seeks 
costs  upon  a  constructive  right  to  them,  but 
his  title  cannot  be  allowed  on  this  ground. 
41<$*]  He*must  show  an  express  provision. 
Statutes  giving  costs  are  penal,  and  cannot  be 


extended  by  construction.  (Bac.  Abr.,  Statute, 
1,  p.  390;  2Dunl.  Pr.,  710.) 

Mr.  Ruggles,  in  reply.  The  distinction, 
which  would  confine  the  plaintiff  to  the  Court 
of  C.  P.,  in  order  to  avoid  paying  costs,  is  not 
well  founded.  The  5th  section  of  the  Fifty 
Dollar  Act  provides  for  the  cases  excepted  in 
the  5th  section  of  the  Statute  of  Costs,  and 
evidently  means  to  give  the  plaintiff  costs, 
when  he  recovers  anything  in  a  court  of  rec- 
ord, provided  the  action  could  not  have  been 
brought  in  a  justice's  court.  It  contains  a 
provision,  in  this  respect,  inconsistent  with 
the  4th  section  of  the  Statute  of  Costs,  and  so 
far  is  a  repeal  of  that  section.  Thus,  taken 
out  of  the  operation  of  the  4th  section,  the 
case  comes  within  the  1st  section  of  the  same 
Statute,  which  gives  costs  to  the  plaintiff 
whenever  he  recovers  anything. 

Curia.  On  looking  into  the  case,  we  find  it 
unnecessary  to  determine  whether,  within  the 
several  statutory  provisions,  examined  on  the 
argument,  the  plaintiff  would  have  been  en- 
titled to  costs,  had  his  claim  been  reduced  to 
$50,  by  reason  of  payment,  discount  or  set-off. 
The  $600  note  was  not  produced  by  way  of 
set-off,  and  the  $200  note  was  merged  in  the 
one  of  $600,  which  was  admitted  to  have  been 
settled  and  paid  ;  so  that,  in  truth,  the  recov- 
ery was  a  balance  upon  the  notes  of  $39.50 
and  $28,  which  the  plaintiff  recovered,  after 
deducting  the  set-off  of  $24  for  board.  The 
last  three  claims  alone  were  in  question  upon 
the  trial.  The  only  ground  on  which  it  was 
contended  that  a  justice  wanted  jurisdiction 
was,  that  the  demands  of  both  parties  exceeded 
$400.  This  is  answered  by  its  turning  out 
that  the  two  large  notes  were  not  subsisting 
demands,  and  constituted  no  part  of  the 
amount  between  the  parties.  This  brings  the 
amount  in  controversy  below  $100.  The  ac- 
count intended  by  the  Statute  must  be  subsist- 
ing, unliquidated  accounts.  So  far  as  they 
have  been  settled,  and  a  balance  struck  upon 
them,  that  balance  can  alone  be  properly  con- 
sidered the  account  between  the  parties.  The 
case  is  clearly  within  *the  4th  section  [*417 
of  the  Statute  Concerning  Costs.  The  plaint- 
iff can  take  nothing  by  his  motion,  which  is 
denied,  with  costs  ;  and  the  motion  in  behalf 
of  the  defendant  is  granted,  with  cost^. 

Rule  accordingly. 

Cited  in— t  Den.,  372 ;  36  Wis.,  611. 


PALMER  «.  EVERTSON. 

Plea  in  Abatement — Not  Received  after  Plea  in 
Bar. 

A  plea  in  abatement,  e.  g.,  non-joinder  of  others 
as  defendants,  cannot  be  received  after  a  plea  in 
bar,  e.  g.,  the  general  issue. 

Citations— 6  T.  R.,  770 ;  Laws,  PL,  108  ;  Cas.  Temp. 
Hardw.,  135 ;  1  Mass..  358;  1  Johns.  Cas.,  101-2. 

ON  certiorari  to  a  justice's  court.  The  action 
was  assumpsit.  in  the  court  below,  by 
Palmer  against  Evertson.  Plea,  the  general 
issue  ;  and  that  the  suit  should  have  been 
brought  against  the  defendant  and  others  as 
partners. 

On  trial,  a  verdict  and  judgment  were  given 
for  the  defendant ;  and  one  question  here  was 
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whether  the  non-joinder  of  others  could   be 
pleaded  after  the  general  issue. 

Mr.  L.  Maison,  for  the  plaintiff  in  error. 

Mr.  N.  P.  Tallmadge,  contra. 

Curia.  It  should  have  been  pleaded  in 
abatement,  and  consequently  came  too  late 
after  a  plea  of  the  general  issue.  (Per  Ken- 
yon,  Ch.  J.,  6  T.  R,  770  ;  Laws  on  Pleading, 
10«;  Gas.  t.  Hardw.,  135;  1  Mass.,  358;  1 
Johns.  Cas.,  101-2. 

Judgment  reversed. 

Cited  in— 15  Hun.,  43 ;  6  How.  Pr.,  449 ;  1  E.  D.  S., 
390 ;  21  Ind.,  196. 


ROE  v.  MARTIN. 

Chattel  Left  with  Vendor  after  Sale — Implied 
Promise  of  Vendee,  to  Pay  for  Keeping. 

If  the  vendee  leave  goods  with  the  vendor  after 
contract  of  sale  executed,  the  law  implies  a  promise 
by  the  vendee  to  pay  the  expense  of  keeping:  them. 

ON  certiorari  to  a  justice's  court.  One  ques- 
tion was,  whether  the  evidence  in  the 
court  below  sustained  the  action.  It  was  as- 
sumpsit,  by  Martin  against  Roe,  for  keeping 
the  mare  of  the  latter.  It  appeared  that  the 
418*]  plaintiff  agreed  *to  exchange  his  mare 
for  the  defendant's  horse.  The  plaintiff  re- 
ceived a  delivery  of  the  horse,  and  the  defend- 
ant agreed  to  take  the  mare  from  the  plaintiff's 
residence  the  next  morning,  which  was  not 
done  ;  but  she  had  remained  with  the  plaintiff 
for  a*  time,  and  had  been  kept  by  him.  Ver- 
dict and  judgment  for  the  plaintiff. 

Mr.  N.  Evertson,  for  the  plaintiff  in  error. 

Mr.  A.  Dimmick,  contra. 

Curia.  The  contract  of  exchange  was  com- 
plete. The  mare  became  the  property  of  Roe, 
and  as  he  suffered  her  to  remain  at  Martin's 
after  the  time  when  he  was  to  have  taken  her 
away,  the  law  implies  an  assumpsit,  on  his 
part,  to  pay  for  the  keeping. 

Judgment  affirmed. 


LEGG  v.  STILLMAN  ET  AL. 

Justice  Court — Return  of  Summons. 

The  return  of  a  summons  in  a  justice's  court,  per- 
sonally served,  and  stating  the  time  when,  is  suf- 
ficient. 

Citations— 14  Johns.,  '481 ;  1  R.  L.,  388,  sec.  2. 

ON  certiorari  to  a  justice's  court.  The  suit 
was  by  summons  in  the  court  below,  by 
Stillman  and  others  against  Legg,  and  the 
constable  returned  the  summons  thus  :  "  Per- 
sonally served  May  14,  1822.  Fees,  $0.13. 
Thomas  McKnight,  const."  The  return  was 
objected  fo  as  insufficient,  but  the  objection 
was  overruled  by  the  justice. 

Mr.  H.  Stephens,  for  the  plaintiff  in  error. 

Mr.  N.  Dayton,  contra. 

Curia.  In  Wheeler  v.  Lampman,  14  Johns., 
481,  it  was  decided  that  the  constable  must 
state  the  manner  and  time  of  the  service,  and 
both  are  required  by  the  Statute.  (1  R.  L., 
388,  sec.  2.)  The  time  is  material,  that  it  may  I 
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appear  whether  the  service  was  made  six  days 
before  the  return  day  ;  but  there  is  no  dispute 
about  the  sufficiency  of  the  return  under  con- 
sideration in  this  respect.  The  *manner  [*4 1 9- 
is  stated  very  briefly— "personally."  This 
niode  is,  we  think,  justified  by  the  Act,  which, 
in  the  section  cited,  recognizes  a  summons 
served  by  reading  it  to  the  defendant,  &c.,  as 
personally  served. 


Cited  in— 2  Cow.,  437 :  2  Hill,  519 ;  31  N.  Y.,  605 ;  6£ 
Barb.,  434;  15  How.  Pr.,  252;  27  How.  Pr.,  12;  59 
How.  Pr.,  408 ;  1  Sand  ,  94  ;  1  E.  D.  S..  390. 

See  3  Mich.,  73 ;  11  Minn.,  88. 


SPRAGUE  v.  BIRDSALL. 

% 

Construction  of  Amendment  to  Charter  of  Cayu- 
ga  Bridge  Co. — Money  Voluntarily  Paid — Not 
Recovered  Back. 

The  amendment  to  the  Act  to  incorporate  the 
Cayuga  Bridge  Co.,  provides  that  it  shall  not  be 
lawful  for  any  person  to  cross  the  lake  within  three 
miles  of  the  bridge,  without  paying  toll ;  held,  that 
embarking  upon  one  side  of  the  lake,  six  miles 
from  the  bridge,  and  crossing  in  such  a  direction  as 
to  leave  the  lake  within  sixty  rods  of  the  bridge  on 
the  other  side,  is  not  such  a  crossing  within  the  three 
miles,  as  is  contemplated  by  the  Act. 

The  Act  further  provides  that  any  person  may 
pass  with  his  own  boat,  within  three  miles;  held, 
that  any  one  may  cross  in  his  sleigh  on  the  ice,  with- 
in the  principle  of  this  proviso  and  according  to  the 
general  intent  of  the  Act,  which  is,  that  all  persons 
who  are  compelled  to  resort  to  others,  to  assist  them 
in  passing,  should  cross  the  bridge ;  otherwise,  as  to- 
those  who  have  the  means  of  passing  independent 
of  the  bridge. 

Yet,  where  one  crosses  the  lake  in  such  a  manner 
as  not  to  subject  himself  to  the  payment  of  toll,  but 
on  its  being  demanded,  voluntarily  pays  it,  he  can- 
not maintain  an  action  to  recover  it  back. 

A  Penal  Statute  should  be  strictly  construed. 

So  of  a  statute  in  favor  of  corporations  or  par- 
ticular persons,  and  in  derogation  of  common 
right. 

They  should  not  be  extended  beyond  their  ex- 
press words,  or  their  clear  import. 

Citations— 4  Mass.,  145,  473;  Act,  April  18,  1815,. 
sess.  38,  eh.  233,  sec.  1. 

ON  certiorari  to  a  justice's  court.  Assumpsit 
in  the  court  below,  by  Birdsall  against 
Sprague,  for  money  had  and  received.  The 
plaintiff  crossed  Cayuga  Lake  on  the  ice,  with 
his  own  sleigh.  He  commenced  crossing  with- 
in about  six  miles  of  the  Cayuga  Bridge,  and 
crossed  in  a  direction  which  brought  him  off 
the  lake  within  about  sixty  rods  of  the  bridge. 
The  defendant,  who  was  toll-gatherer  at  the 
bridge,  demanded  twenty-five  cents  toll  of  the 
plaintiff,  which  he  paid.  Verdict  and  judg- 
ment for  the  plaintiff  for  twenty-five  cents, 
with  costs. 

Mr.  L.  F.  Stevens,  for  the  plaintiff  in  error. 

Mr.  J.   Clarke,  contra. 


NOTE. — Money  paid  voluntarily  under  mistake- 
When  it  may  be  recovered  back. 

In  general  money  paid  voluntarily,  trtth  knowledge 
of  au  the  facts,  under  a  mistake  of  law,  cannot  be 
recovered  back.  Mowatt  v.  Wright,  1  Wend.,  355; 
Clarke  v.  Dutcher,  9  Cow.,  674 :  Evans  v.  Gale,  17  N. 
H.,  573;  Elliott  v.  Swartwout,  10  Pet.,  137;  Cahaba 
v.  Burnett,  34  Ala.,  400:  Brumagins  v.  Tillinghast,  18 
Cal.,  265;  Norris  v.  Blethen,  19  Me.,  348:  Reading  v. 
Gray,  37  Super.  Ct.,  79 ;  Silliman  v.  Wing,  7  Hill,  159  ; 
Natcher  v.  Natcher,  47  Pa.  St..  49fi ;  Supervisors  v. 
Briggs,  2  Den.,  26.  But  see  Culbreath  v.  Culbreath, 
7  Ga.,  64 ;  Tiffany  v.  Johnson.  27  Miss.,  227. 

To  prevent  recovery  the  payer  must  have  full 
knowledge  of  all  material  facts.  Lake  v.  Artizana 
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Curia,  per  SAVAGE,  Ch.  J.  The  Cayuga 
Bridge  Co.  was  incorporated  Mar.  28,  1797,  to 
continue  for  twenty-five  years.  On  the  1st 
Mar.,  1799,  the  Act  of  Incorporation  was 
amended.  The  duration  of  the  Company  was 
entended  to  seventy-five  years  ;  and  the  2d 
section  enacts  that  it  shall  not  be  lawful  for 
any  person  or  persons  to  erect  any  bridge,  or 
establish  any  ferry  or  ferries,  within  three 
miles  of  the  place  where  the  bridge  shall  be 
erected  by  the  Company ;  neither  shall  it  be 
42O*]  *lawful  for  any  person  or  persons  to 
cross  the  lake,  after  the  bridge  is  completed, 
within  three  miles  thereof,  without  paying  to 
the  Corporation,  for  their  use,  the  toll  estab- 
lished by  law  ;  but  it  shall  and  may  be  lawful 
for  any  person  or  persons  to  pass  and  repass 
with  his  or  their  own  boat,  without  being  sub- 
ject to  the  toll." 

Two  questions  are  raised  :  1.  Whether  the 
plaintiff  below  crossed  the  lake  within  the 
three  miles,  as  intended  by  the  Act.  2.  If  so, 
whether  crossing  on  the  ice  subjects  him  to 
the  payment  of  toll. 

The  Act  confers  upon  the  Company  certain 
privileges,  and  restrains  the  rights  of  the  citi- 
zen. It  is,  in  a  measure,  penal  ;  and  ought  to 
be  strictly  construed.  In  the  construction  of 
statutes  made  in  favor  of  corporations  or  par- 
ticular persons,  and  in  derogation  of  common 
right,  care  should  be  taken  not  to  extend  them 
beyond  their  express  words  or  their  clear  im- 
port. (Coolidge  v.  Williams,  4  Mass.,  145; 
Melody  v.  Reab,  Id.,  473.)  They  cannot  take 
away  a  common  law  right,  unless  the  inten- 
tion'is  manifest ;  and  when  not  remedial,  are 
not  to  be  extended  even  by  equitable  princi- 
ples. (Ib.) 

1.  I  cannot  suppose  the  Legislature  contem- 
plated such  a  crossing  as  this.     Birdsall  ap- 
pears to  have  entered  upon  the  lake  more  than 
six  miles  from  the  bridge ;    and  could  not 
have  intended  an  infringement  of  the  Corpora- 
tion rights.     He  does  not  fall  within  the  lan- 
guage of  the  Act,   nor,  in  my  opinion,  is  he 
within  the  reason  of  it. 

2.  By  the  proviso,  every  person  is  at  liberty 
to  cross  in  his  own  boat,    within  the  three 
miles.     The  object  of  the  Legislature  seems  to 
have   been   that  all  persons  who  were  com- 
pelled to  resort  to  others  to  assist  them  in  cross- 
ing,   should  cross  upon  the  bridge  and  pay 
toll  accordingly.     But  I  cannot  believe  they 
intended  to  compel  those  who  had  the  means 
of  crossing,  independent  of  the  bridge,  to  cross 
on   the  bridge  and  pay  toll.     The  principal 
contained  in  the  proviso  negatives  that  idea. 
Can  any  man,  then,  be  compelled  to  pay  toll 
who  crosses  on  the  ice  ?    I  think  not.     He  in- 
deed comes  within  the  language  of  the  enact- 
ing clause  ;  but  he  also  falls  within  the  princi- 


ple of  the  proviso.  The  means  of  crossing  are 
furnished  him  without  the  aid  of  the  Com- 
pany. There  *is  no  equivalent  on  [*421 
their  part,  and  I  think  he  should  not  be  com- 
pelled to  pay. 

It  is  said  the  Act  of  Apr.  18,  1815  (sess.  38, 
ch.  233,  sec.  1),  affords  the  legislative  construc- 
tion, by  providing  "  that  the  agents  of  the  U. 
8.  shall  have  the  right  to  transport  all  military 
stores  across  the  Cayuga  Lake  in  boats  or  on 
the  ice."  It  is  a  sufficient  answer,  that  an  Act 
in  affirmance  of  a  common  law  right  does  not 
affect  the  right  nor  raise  a  doubt  as  to  its  pre- 
vious existence.  If  I  am  correct,  they  had  that 
right  before  the  Act. 

But  the  money  was,  in  this  instance,  volun- 
tarily paid.  The  plaintiff  below,  instead  of 
paying  upon  demand,  should  have  sufflered  a 
prosecution.  The  rule,  wlenti  non  fit  injuria, 
is  applicable  ;  and  for  this  reason  only,  must 
the  judgment  be  reversed. 

Judgment  reversed. 

Cited  in— 7  Cow.,  33 ;  18  Wend.,  41 ;  5  Den.,  15 ;  17 
Barb.,  339 ;  25  Barb.,  201 ;  33  Barb..  152 ;  2  T.  &  C.,81; 
20  How.  Pr.,  303 ;  46  How.  Pr.,  286 ;  12  Abb.  Pr.,  27 ; 
5  Park.,  471 ;  2  Rob.,  665;  10  Pet.,  380,  n.;  1  Abb.  U. 
S.,  315 ;  1  Low.,  242. 


PIXLEY  v.  BUTTS. 

Authority  to  Appear  in  Justice's  Court — Consta- 
ble, when  Entitled  to  Fees  on  Execution — Post- 
ponement of  Sale — Return. 

A  parol  warrant  of  attorney  to  appear  in  a  jus- 
tice's court,  is  sufficient  and  may  be  proved  by  the 
attorney  himself. 

A  constable  cannot  recover  his  fees  upon  an  exe- 
cution, where  he  has  levied  upon  property,  and  re- 
turned that  it  remains  on  his  hands  for  want  of 
buyers. 

To  entitle  him  to  his  fees  he  must  levy  the  money, 
except  where  he  is  prevented  by  the  act  of  the 
plaintiff,  or  by  operation  of  law. 

In  the  former  case  he  may  recover  his  fees, 
though  he  have  levied  only,  and  not  sold. 

He  must  levy  and  sell  in  due  season. 

If  no  bidders  attend  he  should  postpone  the  sale 
and  give  notice  to  the  plaintiff,  who  should  at- 
tend and  bid  himself. 

And  if  he  do  not,  the  constable  will  be  excused  in 
returning  that  the  property  remains  on  hand  for 
want  of  buyers. 

So  he  would  be  excused  in  making-  such  a  return 
if  he  could  not  sell  the  property,  but  at  a  great 
sacrifice. 

Yet  after  he  has  made  such  a  return,  he  must  pro- 
ceed and  sell,  the  first  opportunity. 

If  he  do  not  sell  within  thirty  days,  he  loses  his 
lien  as  against  other  executions. 

The  same  rules  of  law  which  govern  sheriffs  in 
the  execution  of  process  from  the  higher  courts, 
govern  constables  in  execution  of  a  justice's  proc- 
ess, except  where  some  statute  intervenes. 

Citations— 1  Cow..  256  ;  1  Cai.,  192;  5  Johns.,  252 ;  4 
Mass.,  413 ;  2  Ld.  Kaym.,  1074 ;  Cowp.,  406;  3  Campb., 
524  ;  1  Bos.  &  P.,  359  ;  9  Johns.,  361 ;  13  Johns.,  249  : 
14  Johns..  223 :  1  R.  L..  393 ;  12  Johns..  320. 


Bank,  3  Keyes.  276,  3  Abb.  Ct.  App.  Dec.  10,  3  Abb. 
Pr.  N.  S.,  209. 

As  in  whether  means  of  Knowledge  of  the  facts  is 
suficient,  see  cases  above  cited,  and  Mutual  Life  Ins. 
Co.  v.  Wager,  27  Barb.,  354 ;  Union  Savings  Ass.  v. 
Kehlor.  7  Mo.  App.,  158 :  Devine  v.  Edwards,  87  111., 
177 :  Windbiel  v.  Carroll,  16  Hun,  101 ;  Me  Arthur  v. 
Luce,  43  Mich.,  435 ;  Alston  v.  Richardson,  51  Tex.,  1 ; 
Ncal  v.  Read,  7  Baxter,  333. 

Ignorance  of  a  foreign  law  is  ignorance  of  fact. 
Haven  v.  Foster,  9  Pick.,  112 ;  Norton  v.  Marden.  15 
Me.,  45 ;  Bank  of  Chillicothe  v.  Dodge,  8  Barb.,  233. 

Money  paid  without  legal  obligation  to  pay  under 
a  mistake  of  /acts,  may  he  recovered  back.  Burr  v. 
Veeder,  3  Wend.,  412 ;  Bank  of  Commerce  v.  Union 
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Bank,  3  N.  Y.,  230;  North  v.  Bloss,  30  N.  Y.,  374;  Lo- 
gan v.  Sumter,  28  Ga.,  242 ;  Goodspeed  v.  Fuller,  46 
Me..  141 ;  Whitcomb  v.  Williams,  4  Pick..  228 :  Boyer 
v.  Pack,  2  Den.,  107 :  Thomas  v.  Brady,  10  Pa.  St.. 
164;  Rasboro  v.  Peck,  48  Barb.,  92;  Manchester  v. 
Burns,  45  N.  H.,  482 ;  Holmes  v.  Lucas  Co..  53  la., 
211 ;  Talbot  v.  Commonwealth  Bank.  129  Mass..  67 ; 
Barnard  v.  Colwell,  39  Mich.,  215.  See  Hendricks  v. 
Goodrich,  15  Wis.,  679;  Appleton  Bank  v.  McGil- 
vray,  4  Gray,  518  ;  Frambers  v.  Risk.  2  111.  App..  499 ; 
Van  Santen  v.  Standard  Oil  Co.,  17  Hun,  140 ;  81  N. 
Y.,  171:  Jackson  v.  McKnight,  IT  Hun,  2;  Stanley 
Rule  &  Level  Co.  v.  Bailey,  45  Conn.,  464. 

As  to  what  is  a  voluntara  pawnent  within  the  above 
rules,  see  Wisner  v.  Bulk  ley,  15  Wend.,  321,  note. 
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ON  certiorari  to  a  justice's  court.  Assumpsit 
in  the  court  below,  by  Butts  against  Pix- 
ley,  for  constable's  fees.  On  the  day  of  trial, 
one  Jones  offered  to  appear  for  Pixley,  but 
was  rejected  on  the  ground  that  he  had  no 
written  authority.  The  plaintiff  proved  that 
he  had  an  execution  issued  by  a  justice,  in 
422*]  *favor  of  the  defendant,  against  one 
Van  Elton  ;  that  he  levied  on  a  cow  of  Van 
Elton,  and  advertised  her  for  sale.  At  the 
day  of  sale  he  offered  the  cow  for  sale,  but 
though  a  number  of  persons  attended,  no  one 
bid  anything.  He  therefore  returned  the  exe- 
cution to  the  justice,  stating  that  the  cow  was 
in  his  possession,  unsold  for  want  of  bidders. 
The  execution  had  nearly  expired  when  the 
cow  was  put  up  for  sale.  Judgment  for  the 
plaintiff — damages  $1.38. 

Mr.   W.  Plait,  for  the  plaintiff  in  error. 

Mr.  E.  Dana,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  Two  objections 
are  urged  against  this  judgment.  1.  The  jus- 
tice refused  to  permit  Jones  to  appear  for  the 
defendant.  2.  The  plaintiff  was  not  entitled 
to  the  fees  claimed. 

1.  We  have  frequently  decided  that  a  parol 
authority  to  appear  for  a  party  in  a  justice's 
court  is  sufficient,  and  that  the  person  offering 
to  appear  is  a  competent  witness  to  prove  his 
own   authority.      (Tullock  v.   Cunningham,    1 
Cow.,  256.) 

2.  The  second  point,  however,  is  the  most 
important,  and  I  am  of  opinion  the  justice 
erred  in  awarding  to  the  constable  his  fees  on 
the  execution  before  he  had  completed    the 
service.      In  Hildreth  v.  Ettice,   1  Cai.,   192, 
the  sheriff  had  levied  on  property  of  the  de- 
fendant sufficient  to  satisfy  the  execution,  but 
before  sale  the  parties  settled  and  the  court 
held  the  sheriff  entitled  to  his  fees.     So  in 
Adams  v.  Hopkins,  5  Johns. ,  252,  where  the 
sheriff  had  arrested  a  defendant  upon  &ca.  sa., 
and  he  was  afterwards  discharged  under  the 
Insolvent  Act.     In  the  first  case  it  was  owing 
to  the  plaintiff's  own  act  that  the  sheriff  did 
not  sell  the  property  and  collect  the  money  ; 
in  the  second,  it  was  owing  to  the  operation  of 
law.     The  same  point  was  decided  in  Boswell 
v.  Dingley,  4  Mass.,  413.     It  is  there  said,  by 
Parsons,    Ch.    J.,  "  could    the    officer    have 
found  estate  of  the  debtor,  he  ought  to  have 
levied  his  fees  and  thus  have  indemnified  the 
defendant."    These  cases  decide  that  the  offi- 
cer is  entitled  to  his  fees,  when  by  the  acts  of 
the  plaintiff,  or  the  operation  of  law,   he  is 
423*]  prevented  from  collecting  *the  money. 
It  may  be  asked,  what  should  the  constable 
have  done  ?    It  might    be    time  enough  to 
answer  that  question  when  Pixley  sues  Butts 
for  not  collecting  the  money,  though  I  am  will- 
ing to  give  my  opinion  upon  it  now. 

In  Cleric  v.  Withers,  Ld.  Raym.,  1074,  it 
was  decided  by  Holt,  Ch.,  J.,  and  the  whole 
court,  that  when  the  sheriff  has  levied  on  suf- 
ficient goods  of  thedefendant.the  plaintiff  has 
no  further  remedy  ;  that,  the  sheriff  must  pro- 
ceed and  bring  the  money  into  court ;  even  if 
out  of  office  he  must  sell  the  goods  ;  and  if  he 
return'  that  the  goods  remain  on  his  hands  pro 
defeetu  emptorum,  this  is  no  discharge,  but  only 
an  excuse  to  the  court,  and  he  must  still  go  on 
and  sell  ;  even  without  a  'cenditioni  exponas. 
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It  is  said  by  Ld.  Mansfield|(Cowp. ,  406):  "The 
legal  and  proper  mode  of  compelling  a  sale  by 
the  sheriff,  when  he  makes  delay  or  refuses,  is 
by  writ  of  venditioni  exponas,  upon  which  he 
must  return  the  money  into  court."  (3  Campb., 
524,  per  Lord  Ellen  borough,  S.  P.)  In  Leader 
v.  Dangers,  1  Bos.  &  P.,  359,  the  court  refused 
an  attachment  against  a  sheriff,  on  a  return, 
like  the  one  under  consideration,  to  a  vendilioni 
exponas,  and  said,  if  the  plaintiff  was  dissatis- 
fied with  the  return,  he  might  set  up  a  pur- 
chaser of  the  goods  himself. 

At  common  law,  therefore,  it  seems  to  be 
settled,  that  either  on  a  ft.  fa.  or  tend.  exp.  it 
is  the  duty  of  the  sheriff  to  endeavor  to  raise 
the  money,  by  sale  of  the  goods,  as  well  after 
as  before  the  return  that  the  goods  are  on 
hand,  &c.,  for  want  of  buyers  ;  that  such  re- 
turn should  be  made  when  the  goods  cannot 
be  sold  unless  at  a  great  sacrifice  ;  and  if  true.it 
excuses  the  officer  from  liability  to  the  plaintiff, 
and  is  not  a  contempt  of  the  court  in  neglect- 
ing to  obey  its  process. 

The  conduct  of  constables,  upon  process 
from  justices'  courts,  must  be  governed  by  the 
same  law  as  that  of  sheriffs  upon  process  of 
the  higher  courts,  when  there  is  no  statute 
regulation.  I  am  aware  that  the  Statute  re- 
quires the  constable  to  levy  within  20  and 
to  sell  within  30  days ;  and  this  court  has 
decided  that  unless  he  do  so,  he  loses  his  lien. 
(Brown  v.  Hotchkisn.  9  Johns.,  361  ;  Wylie  v. 
Hyde,  13  Johns.,  249.)  But  these  cases  relate 
to  a  contest  between  creditors,  for  the  proper- 
ty of  the  same  debtor.  In  such  cases  a  greater  de- 
*gree  of  strictness  is  required  in  sher-  [*424 
iffs  on  process  from  the  higher  courts  than 
where  the  question  is  confined  to  the  parties 
upon  the  record.  (Per  Curiam,  in  LinnendaU 
v.  Doe,  14  Johns.,  223.)  In  this  case,  the  con- 
stable, having  found  sufficient  goods  of  the  de- 
fendant, could  not  have  the  execution  re- 
newed. (1  R.  L.,  393 ;  Wickham  v.  Miller,  12 
Johns.,  320.)  He  should,  therefore,  under  the 
execution  first  issued,  have  proceeded  in  due 
season  to  a  sale.  If  no  bidders  had  appeared, 
he  might  have  postponed  the  sale,  and  given 
notice  to  the  plaintiff  to  attend.  I  am  of  opin- 
ion that  the  judgment  should  be  reversed. 

Judgment  reversed. 

Cited  in— 7  Wend.,  221 ;  7  Barb.,  73 ;  3  E.  D.  8.,  »08. 


KELLY  t>.  HORTON  AND  SMITH. 

Laying  out  Road —  When  Overseers  may  Open. 

Though  a  road  be  laid  out,  the  Overseer  of  High- 
ways has  no  right  to  open  it,  by  removing  fences, 
without  an  order  from  the  Commissioners,  or  a  ma- 
jority of  them. 

Nor  have  they  a  right  to  open  a  road  which  they 
have  laid  out,  or  direct  it  to  be  opened  by  removing 
fences,  until  after  60  days'  notice  to  the  owner,  to 
remove  his  fences. 

And  if  fences  are  removed,  to  open  a  road  newly 
laid  out,  without  such  notice,  all  persons  concerned 
therein  are  trespassers. 

Citation— 2  R,  L.,  283,  sec.  39. 

ON  certiorari  to  a  justice's  court.  The  action 
was  trespass  in  the  court  below,  by  Kelly 
against  Horton  and  Smith,  for  pulling  do%n 
the  plaintiff's  fence.     Smith,  as  Overseer  of 

COWEN  2. 


1823 


SMITH  v.  FENTON. 


424 


Highways,  and  Horton,  as  coming  in  his  aid, 
justified  this,  and  proved  by  a  witness  that  he 
heard  the  plaintiff  tell  Smith,  the  Overseer, 
that  the  former  would  open  his  fence  when 
the  latter  wished  to  work  the  road.  Verdict 
and  judgment  for  the  defendants. 

Mr.  G.  Lawrence,  for  the  plaintiff  in  error. 

Mr.  II.  Baldwin,  contra. 

Curia.  The  testimony  of  the  witness  who 
heard  the  plaintiff  tell  the  Overseer  that  he 
would  open  his  fence  when  the  latter  wished 
to  work  the  road,  seems  to  admit  that  a  road 
had  been  laid  there ;  but  by  the  39th  section  of 
the  Act  to  Regulate  Highways  (2  R.  L.,  M83), 
the  plaintiff  was  entitled  to  60  days'  notice 
from  the  Commissioners,  or  a  majority  of 
them,  to  remove  his  fences  ;  and  the  Overseer 
had  no  right  to  open  the  road  without  their 
orders.  The  verdict  is  against  law  and  evi- 
dence. 

Judgment  reversed. 
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*SMITH  9.  FENTON. 


Practice  in  Justice  Court — Defendants  Right  to 
Adjournment. 

Though  the  cause  have  been  twice  adjourned  by 
consent,  and  the  last  adjournment  be  under  the  de- 
fendant's stipulation  that  he  will  not  delay  the 
cause  farther :  but  will  absolutely  come  to  trial  on 
the  second  adjourned  day,  yet  the  justice  is  bound 
to  adjourn  again  on  the  defendant's  giving-  security, 
and  showing1,  on  oath,  the  absence  of  material  testi- 
mony, &c.,  with  due  diligence  used  to  obtain  it. 

The  defendant  is  entitled  to  one  adjournment  of 
course,  on  making  oath  and  giving  security ; 

And  on  showing  cause,he  may  have  a  still  farther 
adjournment,  provided  the  three  months  have  not 
expired. 

Citations— 2  Johns.,  383 :  3  Johns.,  431 ;  9  Johns., 
133;  11  Johns.,  506 ;  13  Johns.,  462;  Cow.  Tr.,  505-9. 

ON  cerliorari  to  a  justice's  court.  Fenton 
sued  Smith,  in  the  court  below,  and  after 
issue  joined  the  cause  was  twice  adjourned, by 
consent.  The  second  adjournment  was  under 
a  stipulation  of  the  defendant  that  he  would 
not  delay  the  trial  farther,  but  would  abso- 
lutely come  to  trial  Jan.  17.  1823,  the  last  ad- 
journed day.  On  that  day  the  parties  appeared, 
and  the  defendant  requested  a  further  adjourn- 
ment, offered  security,  and  to  make  oath  of 
the  absence  of  two  material  witnesses,  who  had 
been  subpoenaed  by  him,  but  did  not  attend  ; 
that  without  their  testimony  he  could  not  pro- 
ceed to  trial,  as  he  was  advised  by  counsel ; 
that  one  of  them  had  gone  a  journey  ;  that  he 
expected  to  procure  their  attendance  in  two 
or  three  weeks.  The  justice  denied  the  ad- 
journment Judgment  for  the  plaintiff. 

Mr.  A.  Gregory,  for  the  plaintiff  in  error. 

Messrs.  Clark  and  Birdsall,  contra. 

Curia.  The  spirit  of  the  Twenty -five  Dol- 
lar Act,  and  the  adjudications  of  this  court 
upon  it,  appear  to  be  that  the  justice  has  a 
discretion  in  granting  adjournment  after  the 
first.  One  adjournment  the  defendant  may 
claim  as  matter  of  right,  on  giving  security, 
and  making  oath  of  the  absence  of  a  material 
witness.  Others  he  may  be  entitled  to  on 
showing  sufficient  cause,  provided  the  three 
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months  have  not  expired.  In  this  case  the 
first  two  adjournments  were  by  consent ;  and 
though  the  defendant  might  have  been  guilty 
of  a  violation  of  good  faith,  yet  he  offered  to 
comply  with  the  requisitions  of  the  Act.  There 
had  been  no  laches  on  his  part  ;  for  he  had 
subpoenaed  his  witnesses  and  they  did  not  at- 
tend. We  think  the  justice  ought  to  have 
granted  the  adjournment ;  though  he  seems  to 
have  acted  under  the  impression  that  the  de- 
fendant's object  was  delay  and  vexation.  (Eon- 
ton  v.  Coe,  2  Johns.,  883  ;  Townsend  v.  Lee,  3 
M,*435;  Powersv.  Lockwood,  9 Id.,  133;  [*42« 
Beekman  v.  Wright,  11  Id.,  442;  Annin  v. 
CJiase,  13  Id.,  462  ;  Cowen's  Treatise,  505- 
509,  where  all  the  cases  upon  this  head  are 
quoted.) 

Judgment  reversed. 

Cited  in— 3  Hill,  327 ;  1  E.  D.  S.,  213. 


WALES  9.  HART  AND  DOWD. 

Constable — Double  Costs. 

Where  a  constable  is  sued  for  selling  property  on 
execution,  and  judgment  is  in  his  favor,  he  is  en- 
titled to  double  costs. 

Otherwise,  where  he  is  sued  jointly  with  another, 
and  they  plead  jointly ;  though  the  judgment  be  in 
favor  of  both. 

ON  certiorari  to  a  justice's  court.  Trover,  in 
the  court  below,  by  Wales  against  Hart 
and  Dowd.  The  defendants  pleaded  jointly 
the  general  issue,  and  the  verdict  was  for  the 
defendants.  The  defense  was  that  the  prop- 
erty in  question  belonged  to  one  Davis  against 
whom  Hart,  as  constable,  had  an  execution 
by  virtue  whereof  he  levied  upon  and  sold  the 
property  to  Dowd.  The  justice  gave  judg- 
ment for  the  defendants,  with  double  costs. 

Mr.  J.  Birdsall,  for  the  plaintiff  in  error. 

Mr.  Rexford,  contra. 

Curia.  The  defendant,  Hart,  would  have 
been  entitled  to  his  double  costs  had  he 
pleaded  separately  ;  but  joining  with  Dowd, 
the  purchaser,  single  costs  only  were  allow- 
able. The  judgment  must  be  reversed  as  to 
the  costs. 

Judgment  accordingly. 

Cited  in— 7  Cow.,  332;  Wend.,  239 ;  13  Wend.,  289  ; 
18  How.  Pr.,  481. 


LYON  9.  MUNSON. 

Highway — Abandonment  for  Six  Yeart. 

If  a  highway,  or  any  part  of  it,  be  not  opened  and 
worked  within  six  years  after  the  19th  of  Mar., 
1813,  it  ceases  to  be  a  road;  though  it  had  been 
opened  and  worked  before  that  time,  and  within 
six  years  after  it  had  been  laid  out. 

Accordingly,  where  a  road  had  been  laid  out  in 
1798,  and  opened  and  worked  within  six  years  there- 
after ;  but  a  part  of  it  had  been  fenced  up,  and  the 
travel  turned  another  way  for  six  years  after,  and 
including  the  19th  of  Mar.,  1813 ;  held  that  the  part 
thus  fenced  ceased  to  be  a  road : 

And  consequently,  that  an  action  for  the  penalty 
of  $5,  within  the  25th  section  of  the  Act  to  Regulate 
Highways,  would  not  lie  for  continuing  the  fence. 

Citation— Act,  March  19, 1813  (2  R.  L.t  «77). 
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ON  certiorari  to  a  justice's  court.  Debt  in 
the  court  below,  byMunson  against  Lyon, 
427*]  for  the  penalty  imposed  by  *the  25th 
section  of  the  Act  to  Regulate  Highways  (2 
R.  L.,  270),  for  obstructing  a  public  highway 
in  Oxford,  Chenango  Co.  Plea,  the  general 
issue.  The  cause  was  tried  by  jury,  Sept.  28, 
1822.  The  plaintiff  produced  the  town  record 
by  which  it  appeared  that  the  road  was  duly 
laid  out,  on  survey,  in  the  year  1798,  begin- 
ning at  the  town  line  between  Oxford  and 
Greene,  and  running  to  Oxford  village.  It 
appeared  also,  by  the  same  record,  that  an 
alteration  was  made,  June  24,  1800,  by  two 
Commissioners  of  Highways,  in  a  part  of  the 
road  from  one  point  to  another  sufficiently 
explicit,  but  without  an  actual  survey,  and 
the  certificate  of  alteration  concluded  thus : 
"N.  B.  The  road,  from  the  place  of  begin- 
ning round  by  old  Mr.  Warn's,  is  hereby  made 
void."  The  part  of  the  road  thus  discontinued 
is  that  on  which  the  pretended  obstruction  was 
placed  by  the  erection  of  a  gate.  William 
Belts,  a  witness  on  the  part  of  the  plaintiff, 
proved  that  the  old  road  passed  through  the 
farms  of  the  plaintiff,  of  the  defendant,  and  of 
Warn.  That  there  had  been  fences  across  it 
on  all  the  farms  for  a  number  of  years.  He 
understood  the  road  was  to  be  discontinued 
when  the  new  one  was  laid.  Samuel  Garnsey, 
another  witness,  said  there  was  nothing  in  the 
petition  about  discontinuing  the  old  road  ; 
that  the  north  part  of  this  road,  at  the  defend- 
ant's, has  had  gates  and  bars,  and  the  south 
part  has  had  fences  across  it  for  17  or  18  years. 
This  witness  did  not  understand  that  the  old 
road  was  to  have  been  discontinued.  Abraham 
Hallenback  testified  that  when  the  new  road 
was  laid  he  owned  the  farm  now  owned  by  the 
plaintiff.  Before  he  put  up  the  fences,  he  got 
the  consent  of  his  neighbors.  The  gates  and 
bars  were  put  up  three  or  four  years  after  the 
new  road  was  laid.  The  old  road  has  not 
been  worked  since  the  new  one  was  laid. 
Verdict  and  judgment  for  the  plaintiff. 

Mr.  H.  Vanderlyn,  for  the  plaintiff  in  error. 

Messrs.  J.  Tracy  and  Tlwrp,  contra. 

Curia.  It  is  not  necessary  to  inquire  whether 
the  act  of  the  Commissioners,  in  altering  the 
old  road,  be  valid  within  the  provisions  of  the 
law  under  which  they  acted;  for,  if  it  was  void, 
428*]  *the  23d  sectioa  of  the  Act  which  was 
passed  Mar.  19,  1813  (2  R.  L.,  277),  is,  in  our 
opinion,  decisive  of  the  question.  It  enacts, 
"  that  if  any  public  highway  already  laid  out, 
or  hereafter  to  be  laid  out,  shall  not  be  opened 
and  worked  within  six  years  after  the  passin 
of  this  Act,  or  from  the  time  of  its  being  so  lai 
out,  the  same  shall  cease  to  be  a  public  high- 
way or  road,  for  any  use,  intent  or  purpose 
whatsoever."  It  is  said  that  the  road  was 
opened  and  worked  within  six  years  after  it 
was  laid  out.  But  the  Act  is  prospective.  It 
speaks  in  the  future  tense.  It  requires  that 
road  shall  be  opened  and  worked,  &c.,  not, 
shall  have  been  opened  and  worked.  &c.  The 
clause,  "  or  from  the  time  of  its  being  so  laid 
out,"  refers  to  those  roads  only,  to  belaid  out 
subsequent  to  the  time  at  which  the  Act  passed. 
The  road  in  question  has  not  been  worked 
within  six  years  from  that  time.  We  think, 
therefore,  it  has  ceased  to  be  a  road  ;  and  con- 
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sequently,  that  the  judgment  was  erroneous 
and  should  be  reversed. 

Judgment  reversed. 
Citedin— 5Lan8.,379. 


WALKER  v.  AMES. 

Effect  of  Judgment. 

Where  one,  by  action,  recovers  money,  which  has 

been  before  paid,  no  action  lies  to  recover  it  back  ; 

And  this,  though  the  first  recovery  be  fraudulent. 

Citations— 7  T.  R.,  269 ;  8  Johns..  470. 

ON  certiorari  to  a  justice's  court.  The  action 
was  case  in  the  court  below,  by  Ames 
against  Walker  :  "For  that  the  defendant  did 
fraudently  obtain  a  judgment,  or  a  certain 
part  thereof,  against  the  present  plaintiff,  to 
his  damage  $25."  The  defendant  pleaded  the 
former  suit  in  bar,  which  was  overruled  by 
the  justice.  The  fraud  complained  of  was, 
that  Walker,  in  the  suit  against  Ames,  recov- 
ered on  a  book  account,  and  also  on  a  note 
given  by  Ames  to  Walker,  on  settlement  of 
the  same  account  for  the  balance  thereof. 
Verdict  and  judgment  for  the  plaintiff. 

Mr.  J.  Root,  for  the  plaintiff  in  error. 

Mr.  J.  8.  Sheldon,  contra. 

*Curia.  The  judgment  must  be  [*429 
reversed.  This  was  overhauling  the  first 
judgment,  and  attempting  to  recover  back  a 
a  portion  of  it,  on  the  ground  that  it  was  not 
due.and  had  been  unconscientiously  recovered. 
The  allegation  of  fraud  does  not  alter  the 
nature  of  the  case.  It  is  substantially  an 
action  to  recover  back  money  improperly 
awarded  by  a  former  judgment ;  and  is  pre- 
cisely the  case  of  Marriott  v.  Hampton,  7  T. 
R. ,  69.  In  that  case  the  defendant  had  recov- 
ered against  the  plaintiff  for  goods  sold.  The 
plaintiff  had  paid  him  for  these  goods,  and 
taken  his  receipt ;  but  not  being  able  to  find 
the  receipt,  at  the  time  of  the  trial,  judgment 
went  against  him  and  he  paid  the  money  again. 
Afterwards,  finding  the  receipt,  he  brought 
his  action  to  recover  it  back.  Lord  Kenyon 
says,  "  If  this  action  could  be  maintained,  I 
know  not  what  cause  of  action  could  ever  be 
at  rest.  After  a  recovery  by  process  of  law, 
there  must  be  an  end  of  litigation  ;  otherwise 
there  would  be  no  security  for  any  person." 
The  case  of  Cobb  v.  Curtiss,  8  Johns.,  470  is 
clearly  distinguishable.  There  the  action  was 
founded  on  an  agreement  to  discontinue  the 
first  suit ;  and  the  court  go  upon  the  ground 
that  this  agreement  could  not  have  been  set 
up  as  a  defense  to  the  second.  There  was 
nothing  to  prevent  Ames'  showing  upon  the 
first  trial  that  the  note  included  the  account. 
If  he  was  not  prepared  with  his  proof,  it  was 
his  misfortune.  There  would,  indeed,  be  no 
end  to  litigation,  nor  any  security  to  any 
person,  if  actions  like  this  could  be  sustained. 

Judgment  reversed. 

Cited  in— 15  Wend.,  383 ;  43  Barb.,  318 ;  60  Mo.,  31. 
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BEAVER  v.  VAN  EVERY. 

Justice  of   Peace — Cannot    Act  on   His    Own 
Knowledge. 

A  justice  has  no  right  to  admit  an  attorney  to  ap- 
pear upon  his  own  knowledge  of  his  authority. 

Citations— 2  Johns.,  189 ;  4  Johns.,  228. 

ON  certiorari  to  a  justice's  court.  The  justice 
permitted  one  Heermance  to  appear  for 
Van  Every,  who  was  the  plaintiff  below. 
When  this  was  objected  to  by  the  defendant, 
the  justice  stated  that  the  plaintiff,  being  sick 
and  unable  to  attend  himself,  had  sent  for  him 
43O*]  the  day  before,  and  *requested  him  to 
permit  Heermance  to  appear  for  him  on  the 
trial.  He  accordingly  admitted  him  without 
any  evidence  of  his  authority,  and  gave  judg- 
ment for  the  plaintiff. 

Messrs  Meyer  and  Van  Buren,  for  the  plaint- 
iff in  error. 

Messrs.  Haggles  and  Hasbrouck,  contra. 

Curia.  The  justice  had  no  right  to  decide 
from  his  own  knowledge.  He  should  have 
required  the  usual  proof  of  an  authority  to 
appear.  (BurlingJiam  v.  Deyer,  2  Johns.,  189; 
Rosekransv.  Van  Antwerp,  4 Id.,  228.) 

Judgment  reversed. 
Cited  in-5  Hill,  429 :  3  E.  D.  S.,  208. 


BULLARD  AND  LORD  v.  SPOOR. 

Practice  in  Justice  Court — Demand  of  Jury  of 
Twelve  Men —  When  too  Late — Justice  may  set 
aside  Juror  for  Intoxication — Appointment  of 
Guardian  ad  Litem  by  Justice — Must  be  Real 
Person. 

In  an  action  under  the  Fifty  Dollar  Act,  it  is  too 
late  for  the  defendant  to  demand  a  jury  of  twelve 
men  after  a  jury  of  six  has  been  demanded  by  the 
plaintiff  and  a  venire  issued. 

The  justice  may,  on  his  own  motion,  challenge 
and  set  aside  a  juror  for  intoxication. 

If  neither  party  object,  this  silence  concedes  the 
fact  of  intoxication. 

A  justice  may  appoint  a  guardian  ad  litem  for  an 
infant ;  and  if  the  infant  does  not  nominate  a 
guardian,  the  justice  may  appoint  such  person  as 
he  shall  think  proper,  on  the  motion  of  the  plaintiff. 

But  this  must  be  a  real,  not  a  fictitious  person. 

Citations— 18  Johns.,  130;  2  Johns.,  192 ;  2  Sell.  Pr., 
•68,  Am.  ed. 

ON  certiorari  to  a  justice's  court.  Spoor  sued 
Bullard  and  Lord,  in  the  court  below, 
under  the  Fifty  Dollar  Act.  On  the  parties 
appearing,  the  justice  requested  Lord,  who 
was  an  infant,  to  nominate  a  guardian  ad  litem, 
which  he  declined.  The  plaintiff  then  moved 
the  justice  to  appoint  one  for  him,  and  he  ap- 
pointed John  Doe,  a  fictitious  person,  to  be  his 
guardian.  Issue  was  then  joined,  and  the 
plaintiff  demanded  and  had  a  venire  for  a  jury 
-of  six.  The  cause  was  adjourned  for  two 
days,  when  the  parties  appeared,  and  the 
defendants  then  demanded  a  jury  of  twelve 
men.  This  the  justice  overruled,  and  pro- 
ceeded to  draw  a  jury  of  six  men.  One  of  the 
jurors  drawn  was  so  intoxicated  as  to  be  unfit 
to  serve  ;  and  the  justice  gratuitously  directed 
him  to  stand  aside,  to  which  neither  party 
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objected.      Verdict   and    judgment    for    the 
plaintiff. 

Mr.  R.  Cossit,  for  the  plaintiffs  in  error. 

Mr.  W.  M.  Allen,  contra. 

*  Curia.  The  defendants  were  too  late  [*431 
in  demanding  a  jury  of  twelve  men.  The 
demand  should  have  been  made  before  any 
venire  had  issued.  (Strong  v.  Beardslee,  18 
Johns.,  130.)  The  justice  was  also  right  in 
refusing  to  permit  a  drunken  man  to  serve  on 
the  jury.  The  fact  of  intoxication  was  con- 
ceded, by  neither  party  objecting  to  his  exclu- 
sion. 

The  cause  of  Mockey  v.  Gray.  2  Johns..  192, 
settles  the  principle  that  a  justice  has  the 
power  of  appointing  a  guardian  ad  litem  for  an 
infant ;  and  the  only  question  is,  whether  such 
guardian  must  be  a  real  person,  or  whether  the 
duty  to  appoint  is  mere  matter  of  form,  and 
may  be  satisfied  by  the  use  of  a  fictitious 
name.  We  think  the  guardian  must  be  a  real 
person  (2  Sell.  Pr. ,  68,  Am.  ed.) ;  and  that  for 
this  reason  the  judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in— 20  Barb.,  277 ;  1  Am.  Rep.,  308  (27  Iowa, 
494) ;  30  Am.  Hep.,  406  (48  Iowa,  530). 


BUTTS  v.  SWARTWOOD. 

Competency  of  Witness — Religious  Test—  Sale — 
Non-delivery  as  Evidence  of  Fraud. 

One  who  believes  in  the  existence  of  a  God  who 
will  punish  him  if  he  swears  falsely,  is  a  competent 
witness. 

Within  this  definition,  a  TJniversalist,  who  believes 
future  punishment  not  to  be  eternal,  is  a  competent 
witness. 

The  non-delivery  of  property,  on  sale,  is  only  one 
circumstance  in  proof  or  fraud,  and  may  be  ex- 
plained. 

Citations— Willes,  549 ;  18  Johns.,  98 ;  8  Johns.,  446  ; 
12  Johns.,  320. 

ON  certiorari  to  a  justice's  court.  The  action 
was  trover,  in  the  court  below,  by  Swart- 
wood  against  Butts,  for  a  bureau,  which  the 
plaintiff  had  bespoken  of  one  Piper,  a  cabinet 
maker.  He  paid  Piper  for  the  bureau  while  at 
his  shop.  Piper  then,  before  it  was  trimmed 
and  varnished,  removed  it  to  his  house,  and 
sent  word  to  the  plaintiff  to  come  and  take  it 
away,  as  he  feared  it  might  be  taken  on  an 
execution  against  him.  The  plaintiff  accord- 
ingly came  to  Piper's,  took  a  delivery  of  the 
bureau,  but  requested  him  to  let  it  remain  in 
his  house  until  it  was  trimmed,  and  until  the 
plaintiff  could  come  with  a  sleigh  for  it.  It 
was  accordingly  left  at  Piper's  house,  where 
the  defendant,  who  was  a  constable,  levied 
upon-  it  as  Piper's  property,  under  a  regular 
execution  which  he  had  against  him,  and  af- 
terwards sold  it,  though  P.  offered  to  turn  out 
other  property.  Both  Piper  and  the  plaintiff 
gave  the  defendant  notice  that  the  bureau  was 
the  plaintiff's,  who  forbade  the  sale.  The 
cause  was  tried  by  jury. 
*The  plaintiff  proved  his  case  by  [*432 


NOTE.— .Retention  of  property  by  vendor— How  far 
evidence  of  fraud.  See  Sturtevant  v.  Baliard,  9 
Johns.,  337,  note. 
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Piper,  who  was  objected  to  as  incompetent,  on 
the  ground  of  his  infidelity.  A  witness  testified 
that  he  had  heard  him  frequently  declare, 
"  that  he  did  not  believe  in  the  Bible  more 
than  in  any  other  history  ;  and  that  he  would 
as  soon  swear  by  the  uplifted  hand  as  upon  the 
Book;  but  he  at  the  same  time  declared  that  he 
believed  in  the  Deity,  and  in  the  doctrine  of 
universal  salvation  ;  and  that  he  considered 
some  part  of  the  Bible  as  the  word  of  God." 

The  justice  decided  that  he  was  a  competent 
witness,  and  he  was  sworn  and  examined  ac- 
cordingly. 

Mr.  G.  C.  Edwards,  for  the  plaintiff  in  error. 

Mr.  E.  Dana,  contra. 

Curia,  per  SUTHERLAND,  J.  Two  questions 
are  presented  :  1.  Was  Piper  a  competent  wit- 
ness ?  2.  Was  the  sale  from  him  to  Swartwood 

(a)  In  some  counties  of  this  State,  there  are  many 
persons  belonging  to  that  class  of  Dniversalists 
who  deny  any  future  punishment  of  the  wicked 
after  this  life.  In  the  Courts  of  C.  P.  and  at  Nisi 
Prim,  in  those  counties,  the  question  as  to  their 
admissibility  as  witnesses  has  been  frequently  ag- 
itated, but  has  never  been  distinctly  brought  be- 
fore the  Supreme  Court  for  its  decision.  The  fol- 
lowing report  of  a  case  of  that  kind  is  from  the 
manuscript  notes  of  the  Circuit  judge. 

THE  PEOPLE  v.  ZERUBBABEL  MATTESON. 

The  defendant  was  indicted  for  perjury.  On  the 
trial,  at  the  Court  of  Oyer  and  Terminer  in  Otsego 
Co.,  in  July,  1824,  Raymond  Williams,  the  prosecu- 
tor, was  called  as  a  witness  on  behalf  of  the  people 
and  was  objected  to,  as  incompetent,  on  the  ground 
of  his  infidelity.  A  witness  for  the  defendant  testi- 
fied that  he  had  frequently  heard  the  prosecutor 
declare  that  he  did  not  believe  in  any  future  pun- 
ishment after  this  life. 

The  question,  as  to  the  admissibility  of  the  wit- 
ness, was  argued  by  the  counsel  tor  the  defendant 
and  by  the  public  prosecutor. 

WALWORTH,  Circuit  Judge,  delivered  the  opinion 
of  the  court.  It  is  a  legal  presumption,  that  every 
person  born  and  educated  in  a  Christian  country, 
and  who  has  arrived  at  years  of  discretion,  is  a  com- 
petent witness,  until  the  contrary  is  shown.  It  is, 
therefore,  incumbent  on  the  party  objecting  to  such 
a  witness,  to  show  by  clear  and  satisfactory  proof 
that  he  is  incompetent.  Without  such  proof  it  will 
not  be  presumed  that  such  a  witness  disbelieves  in 
the  existence  of  a  God,  or  in  that  attribute  of  Di- 
vine justice  which  will,  sooner  or  later,  insure  the 
punishment  of  the  guilty. 

I  apprehend  the  true  test  of  the  competency  of  a 
witness  to  be  this— has  the  obligation  of  an  path  any 
binding  tie  upon  his  conscience?  Or,  in  other 
words,  does  the  witness  believe  in  the  existence  of  a 
God  who  will  punish  his  perjury?  If  he  swears 
falsely,  does  he  believe  he  will  be  punished  by  an 
overruling  Providence,  either  in  this  world  or  in  the 
world  to  come  ?  If  he  does  not  believe  in  the  exist- 
ence of  a  God ;  or  if  he  believes  in  no  punishment 
except  by  human  laws,  no  obligation  or  tie  can  have 
any  binding  force  upon  his  conscience.  But  if  he 
believes  that  he  will  be  punished  by  his  God  even  in 
this  world,  if  he  swears  falsely,  there  is  a  binding  tie 
upon  the  conscience  of  the  witness'and  he  must  be 
sworn  ;  and  the  strength  or  weakness  of  that  tie  is 
only  proper  to  be  taken  into  consideration  in  decid- 
ing upon  the  degree  of  credit  which  is  to  be  given 
to  his  testimony.  It  is  a  question  as  to  his  credibility 
and  not  as  to  his  competency. 

I  am  aware  that,  in  the  case  of  Gridley,  the  late 
Ch.  J.  Spencer  lays  down  the  law  as  clearly  settled, 
that  a  witness  must  believe  in  a  state  of  rewards  and 
punishments  in  the  world  to  come,  or  he  is  incom- 
petent. If  the  question  had  been  directly  before  the 
court,  in  that  case,  I  should  consider  this  court 
bound  by  the  opinion  of  the  Chief  Justice,  as  being 
the  decision  of  a  higher  tribunal,  on  this  precise 
question.  But,  in  that  case,  the  witness  had  declared 
his  total  disbelief  in  the  existence  of  a  Supreme 
Being.  He  believed  in  no  punishment  by  an  over- 
ruling Providence  in  this  life :  and  he  believed  that 
at  death  he  would  perish  with  the  brutes.  There 
could  be  no  binding  tie  upon  the  conscience  of  such 
a  witness,  for  he  had  no  conscience.  He  considered 
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fraudulent,  as  being  intended  to  defeat  the 
execution  in  the  hands  of  Butts  ? 

The  proper  test  of  a  witness'  competency,  on 
the  ground  of  his  religious  principles,  is, 
"whether  he  believes  in  the  existence  of  a 
God  who  will  punish  him  if  he  swears, 
falsely."  (Omichund  v  Barker,  Willes,  549  ; 
Jackson  v.  Gridley,  18  Johns.,  98.)  There  is  no 
evidence  in  this  case  to  show  what  precise 
creed  is  embraced  in  the  doctrine  of  universal 
salvation.  But  I  dp  not  understand  all  those 
who  hold  that  doctrine  to  deny  all  future  pun- 
ishment. Some  only  deny  the  duration  of 
those  punishments  to  be  eternal.  If  this  is  a 
true  exposition  of  their  faith,  then  the  witness 
comes  within  the  rule.  For  aught  that  appears 
he  believed  in  the  existence  of  a  God  and  a 
future  state  of  rewards  and  punishments.  He 
was,  therefore,  properly  admitted.(a) 

himself,  and  was,  in  fact,  no  better  than  a  beast. 
That  part  of  the  opinion  of  Ch.  J.  Spencer  which 
relates  to  punishments  in  another  world  was,  there- 
fore, an  obiter  dictum;  and  wholly  unnecessary  to 
the  decision  of  the  cause  then  before  the  court. 

I  should,  notwithstanding,  pay  great  deference  to 
this  opinion,  as  coming  from  the  pen  of  such  an 
able  jurist,  was  I  not  satisfied  he  had  fallen  into  the 
same  error  with  many  of  the  English  writers,  in 
relation  to  this  question. 

The.  foundation  of  all  the  error  on  this  subject, 
both  in  this  country  and  in  England,  was  the  misre- 
porting  of  the  opinion  of  Ch.  J.  Willes,  as  delivered 
in  the  case  of  Omichund  v.  Barker,  in  Feb.,  1746. 
This  case  was  first  reported  by  Atkyns,  in  1765.  In 
that  report  Ch.  J.  Willes  is  made  to  say:  "I  am 
clearly  of  opinion  that  if  they  do  not  believe  in  a 
God  or  future  rewards  and  punishments,  they 
ought  not  to  be  admitted  as  witnesses."  And  thia 
expression  as  reported  by  Atkyns  is  referred  to  by 
most  of  the  English  writers  in  relation  to  this  ques- 
tion. But  Willed,  in  reality,  did  not  say  any  such 
thing;  but,  on  the  contrary,  expressly  declared 
that,  in  his  opinion,  an  infidel  who  believes  in  a  God 
and  that  he  will  reward  and  punish  in  this  world, 
but  disbelieves  a  future  state,  may  be  a  witness.  His 
opinion  in  Omichund  v.  Barker  was  drawn  out  at 
length  by  himself,  and  was  left  among  his  other 
manuscript  decisions  ;  but  it  was  not  published  till 
1799,  more  than  fifty  years  after  it  was  delivered, 
when  Willes'  Reports  were  collected  from  the  man- 
uscripts of  that  learned  judge  by  Mr.  Charles  Durn- 
ford. 

In  the  opinion  as  written  by  himself,  and  correctly 
reported  by  Durnf ord  in  Willes'  Reports,  he  says : 
"  I  am  clearly  of  opinion  that  such  infidels  (if  any 
such  there  be),  who  either  do  not  believe  in  a  God,  or 
if  they  do,  do  not  think  that  he  will  either  reward  or 
punish  them  in  this  world  or  in  the  next,  cannot  be 
witnesses  in  any  case,  nor  under  any  circumstances ; 
for  this  plain  reason,  because  an  oath  cannot  possi- 
bly be  any  tie  or  obligation  upon  them."  It  is  some- 
what remarkable  that  the  rule  of  exclusion  as  laid 
down  by  Ch.  J.  Spencer  in  Gridley 's  case,  is  in  the 
very  language  of  Willes,  except  the  leaving  out  of 
the  words  "  in  this  world  or  in  the  next,"  and  sub- 
stituting therefor  "  in  the  world  to  come."  To  show 
that  if  there  is  any  tie  upon  the  conscience  of  the 
witness  his  infidelity  goes  to  his  credit,  and  not  to 
his  competency,  in  another  part  of  his  opinion  Ch. 
J.  Willes  says :  "  Suppose  an  infidel  who  believes  a 
God  and  that  he  will  reward  or  punish  him  in  this 
world,  but  does  not  believe  a  future  state,  be  exam- 
ined on  oath,  as  I  think  he  may :  and  on  the  other 
side  to  contradict  him,  a  Christian  is  examined  who 
believes  a  future  state  and  that  he  shall  be  punished 
in  the  next  world  as  well  as  in  this,  if  he  does  not 
swear  to  the  truth ;  1  think  that  the  same  credit 
ought  not  to  be  given  to  the  infidel  as  to  the  Chris- 
tian, because  he  is  plainly  not  under  so  strong  an 
obligation." 

Such  I  understand  to  be  the  common  law  of  En- 
gland as  it  existed  at  the  time  of  our  Revolution ;  and 
which,  by  the  Constitution,  is  made  the  law  of  this 
State.  And  this  is  not  a  hasty  opinion  formed  during 
thp  trial  of  this  cause,  but  from  having  examined 
the  subject  heretofore.  In  this  opinion  I  believe  also 
t  am  supported  by  most  if  not  all  of  the  Circuit 
judges. 

There  is  nothing,  in  the  case  before  the  court,  to 
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433*]  *The  sale  was  not  fraudulent.  Piper 
swears  expressly  that  he  had  other  property 
sufficient  to  satisfy  the  execution,  which  he 
434*]  *offered  to  turn  out,  and  which  Butts 
refused  to  take,  and  no  attempt  was  made  at 
435*]  the  trial  to  contradict  him.  *The  pur- 
chase of  Swartwood,  therefore,  could  not  have 
been  with  intent  to  defeat  the  execution.  The 
436*]  question  of  fraud  *depends  upon  the 
motive.  The  non-delivery  of  the  bureau  is 
only  one  circumstance  in  proof  of  fraud  ;  and 
it  is  accounted  for.  (Beals  v.  Guernsey,  8 
Johns.,  446  ;  Wickham  v.  Mitter,  12  Johns., 
320.) 
Judgment  affirmed. 

Cited  in-4  Wend.,  518 ;  8  Wend.,  391 ;  4  Hill,  312 ;  28 
Barb.,  267. 


TUTTLE  v.  HUNT. 

Practice  in  Justice  Court — Service  of  Summons 
by  Plaintiff — Admission  of  Evidence  of  Plaint- 
iff's Declarations  in  his  own  Favoi;  Error. 

The  plaintiff  in  a  justice's  court  may  serve  his 
own  summons  either  where  he  is  himself  a  constable 
or  specially  deputed  for  the  purpose. 

Admitting  evidence  of  a  plaintiff's  declaration  in 
his  own  favor,  if  objected  to,  is  fatal  on  error, 
though  the  court  below  direct  the  jury  to  disregard 
it. 

Citations— 4  Johns.,  486;  2  Cow.,  418;  13  Johns. 
350. 

ON  certiorari  to  a  justice's  court.  The  action 
was  trover  in  the  court  below,  by  Hunt 
against  Tuttle,  for  a  quantity  of  wheat,  which 
the  plaintiff  claimed  to  have  levied  upon,  as  a 
constable,  under  an  execution.  The  suit  was 
437*]  commenced  *by  summons,  which  was 
served  by  the  plaintiff  himself,  and  returned 

show  that  the  creed  of  this  witness  is  materially 
variant  from  that  of  a  considerable  class  of  the 
Universalians.whp  believe  in  the  existence  of  a  God, 
in  the  authenticity  of  the  scriptures,  and  in  the 
divinity  of  the  Savior,  but  deny  that  there  is  any 
punishment  for  the  wicked,  after  this  life.  Until 
the  contrary  is  shown,  we  are  bound  to  presume  he 
believes  in  the  existence  of  a  God  who  will  punish 
the  wicked,  in  this  life.  In  the  view  I  have  taken  of 
the  subject,  this  would  render  him  a  competent  wit- 
ness ;  and  as  I  have  before  observed,  if  his  creed  is 
any  worse  than  this,  it  is  incumbent  on  the  defend- 
ant to  show  that  fact.  And  however  much  I  may 
regret  the  existence  of  a  creed  which  may  jeopard- 
ize the  future  happiness  of  its  possessor,  the  rules 
of  law  and  rights  of  conscience  must  not  be  in- 
fringed. The  witness  must,  therefore,  be  sworn, 
and  the  jury  are  the  proper  judges  of  his  credibil- 
ity. 

Mr.  E.  B.  Morehouse,  Dist.  Atty.,  for  the  people. 

Mr.  S.  Starkweather,  counsel  for  defendant. 

The  opinion  of  Ch.  J.  Willes,  as  reported  by  Durn- 
ford,  is  marked  by  the  reporter  as  having  been 
taken  from  the  original  manuscript  and  in  the  Chief 
Justice's  own  words.  See  the  preface  to  Willes' 
Reports,  and  the  opinion  at  length  commencing  at 
the  540th  page.  The  case  in  ATNally  is  evidently 
copied  from  the  report  of  the  case  by  Atkyns ;  and 
Wooddeson  refers  to  the  same  report.  3  Wood.,  279. 

Lord  Chancellor^  Hardwick  says,  "all  that  is  neces- 
sary to  the  validity  of  an  oath  is  an  appeal  to  the 
Supreme  Being  as  thinking  him  the  rewarder  of 
truth  and  the  avenger  of  falsehood.  1  Atk.,  48. 

In  that  valuable  work,  entitled  Introduction  to 
the  Law  Relative  to  Trials  at  Nisi  Prius;  compiled 
by  Mr.  Bathurst  (afterwards  Lord  Apsley).  and  re- 
published  by  the  late  Mr.  Justice  Buller,  in  1772,  the 
law  is  thus  laid  down :  "Infidels  cannot  be  witneses  ; 
i.  e.,  such  who  profess  no  religion  that  can  bind  their 
consciences  to  speak  truth.  But  when  any  person 
professes  a  religion  that  will  be  a  tie  upon  him.  he 
shall  be  admitted  as  a  witness,  and  sworn  according 
to  the  ceremonies  of  his  own  religion.  Bull.  IV.  P., 
;j92.  Professor  Wooddeson,  speaking  of  the  case  of 
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thus  :  "Personally  served,  August  29th,  1822." 
Both  the  service  and  return  were  objected  to 
as  insufficient,  but  the  objection  was  overruled. 
Issue  being  joined,  the  cause  was  tried  by  jury  ; 
and  on  the  trial,  the  justice  allowed  the  plaint- 
iff's declaration,  that  he  had  levied  upon  the 
wheat,  to  be  given  in  evidence,  though  ob- 
jected to,  but  after  the  evidence  was  given,  he 
directed  the  jury  not  to  regard  it. 

Mr.  R.  Closset,  for  the  plaintiff  in  error. 

Mr.  H.  Baldwin,  contra. 

Curia.  The  service  of  the  summons  by  the 
plaintiff  himself  was  good.  The  rule  adopted 
in  Bennel  v.  Fuller,  4  Johns.,  486,  is  this  :  that 
where  no  bail  is  exacted  the  sheriff  may  serve 
a  capias  in  his  own  favor  ;  and  any  other 
plaintiff  may,  under  similar  circumstances,  be 
deputed  to  serve  his  own  process.  The  return 
was  sufficient.  (Legg  v.  Stillman,  ante,  418.) 
But  the  error  in  admitting  proof  of  the  plaint- 
iff's declaration  is  fatal,  though  the  justice 
directed  the  jury  to  disregard  it.  (Penjield  v. 
Carpenter,  13  Johns.,  350.) 

Judgment  reversed. 

Cited  in— 3  Wend.,  204 ;  4  Den.,  156 ;  2  Abb.  N.  8., 
293 ;  39  Mich.,  528. 


KEYSER  v.  SHAFER. 

Pleading  in  Justice  Court — Demurrer. 

A  declaration  in  general,  indebitatus  assumps-it,  in 
a  justice's  court  is  good,  on  general  demurrer, 
though  it  contain  neither  time  nor  place,  nor  any 
request  to  pay. 

ON  certiorari  to  a  justice's  court.     Shafer  de- 
clared against  Keyser  in  the  court  below, 
thus  :  '  'Plaintiff  declares  against  the  defend- 
ant for  one  barrel  of  salt,  $5  ;    one  note  of 

Omichund  v.  Barker,  says,  "two  of  the  learned 
judges  expressed  themselves.clearly,  of  opinion  that 
a  professed  atheist  could  not  be  a  witness."  And 
the  professor  thereupon  adds,  "the  case  of  men 
wholly  without  religion  (if  any  such  there  be)  may 
justly  be  thought  a  reasonable  and  lawful  objection 
to  bearing  testimony  in  any  cause  or  trial  whatso- 
ever. And  this  we  may  set  down  as  the  first  general 
exclusion  from  giving  evidence  known  to  our  laws." 
3  Wood.,  282.  In  1818,  the  Supreme  Court  of  Mass, 
decided  that  the  disbelief  of  a  witness  in  a  future 
state  of  existence,  went  only  to  his  credibility  and 
not  to  his  competency.  Hunscom  v.  Hunscom,  15 
Mass.,  184.  The  Supreme  Court  of  Errors  in  Conn., 
in  1809,  decided  that  a  witness  who  did  not  believe 
In  the  obligation  of  an  oath  and  a  future  state  of 
rewards  and  punishments,  or  any  accountability 
after  death  for  his  conduct,  was  by  law  excluded 
from  being  a  witness.  That  it  would  be  idle  to  ad- 
minister an  oath  to  a  person  who  disregarded  its 
obligation.  But  that  every  person  who  believes  in 
the  obligation  of  an  oath,  whatever  may  be  his  re- 
ligious creed,  whether  Christian.  Mahomedan  or 
Pagan,  or  whether  he  disbelieves  them  all,  may  tes- 
tify in  a  court  of  justice,  being  sworn  according  to 
that  form  of  oath  which,  according  to  his  creed, 
he  holds  to  be  obligatory.  Curtis  v.  Strong,  4 
Day,  55. 

By  the  Act  Concerning  Oaths  (1 R.  L.,  386,  sec.  15), 
any  person  having  conscientious  scruples  as  to  the 
mode  of  administering  an  oath,  on  the  Gospels, 
may,  with  his  hand  uplifted,  swear  by  the  ever- 
living  God,  and  shall  not  be  compelled  to  lay  his 
hand  on  or  kiss  the  Gospels. 

I  am  not  aware  that  there  is  any  case,  either  in 
this  country  or  in  England,  where  it  has  been  ex- 
pressly decided  that  a  disbelief  in  a  future  state  of 
rewards  and  punishments  was,  alone,  sufficient  to 

See  further  on  this  subject,  as  to  the  incompetency 
of  witnesses,  on  the  ground  of  infidelity,  and  as  to 
the  manner  of  proving  it,  Phil.  Ev.,  16-20 ;  Denn  v. 
Vancleve,  2  South.,  652;  and  the  opinion  of  the 
judges  in  the  Queen's  case,  2  Broderip  &  B.,  284. 
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hand — bal.  of  accounts  for  different  kinds  of 
liquors — claims  $50."  To  this  declaration  the 
defendant  interposed  a  general  demurrer.  The 
plaintiff  then  discontinued,  or  entered  a  nolle 
prosequi,  as  to  all  the  causes  of  action  except 
the  account  for  the  salt,  and  joined  in  demur- 
rer. Judgment  for  the  plaintiff .  The  defend- 
ant contended,  in  the  court  below  that  the  dec- 
laration was  bad,  because  it  contained  neither 
time  nor  place,  nor  any  request  to  pay  for  the 
salt. 

438*]  *Mr.  D.  F.  Sacia,  for  the  plaintiff  in 
error. 

Mr.  A.  Haring,  contra. 
Curia.     The  judgment  must  be  affirmed. 
•    Judgment  affirmed. (a) 

Cited  in-13  Wend.,  284 ;  1  Den.,  434. 

(a)  In  Timmerman  v.  Morrison,  14  Johns.,  369,  ob- 
jections similar  to  those  overruled  here,  were  al- 
lowed upon  special  demurrer. 


ROBERTS  v.  MORGAN. 

Sale  of  Chattel — What  Constitutes  Warranty. 


NOTE.— Sole  of  chattel— Warranty— What  sufficient 
to  commute.  See  Chapman  v.  Murch,  19  Johns.,  290, 
note. 
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In  an  action  upon  a  warranty  of  a  chattel,  it  is 
not  necessary  to  prove  that  the  word  "warrant"  was 
used. 

Any  affirmation  amounting  to  a  warranty  is  suf- 
ficient. 

ON  certiorari  to  a  justice's  court.  Assumpsit 
by  Morgan  against  Roberts,  in  the  court 
below,  on  a  warranty  of  a  horse  upon  an  ex- 
change of  horses ;  and  one  question  was, 
whether  a  warranty  was  proved.  The  plaintiff 
told  the  defendant  that  he  would  not  exchange, 
unless  the  defendant  would  warrant  the  horse 
to  be  sound,  to  which  the  defendant  answered, 
"he  is  a  sound  horse  except  the  bunch  on  his 
leg."  The  plaintiff  gave  proof  tending  to  show 
that  the  horse  had  the  glanders.  Verdict  and 
judgment  for  the  plaintiff. 

Mr.  W.  Crafts,  for  the  plaintiff  in  error. 

Mr.  J.  Ruger,  contra. 

SAVAGE,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  said  there  was  no  necessity  to  show 
that  the  word  "warrant"  was  made  use  of. 
Any  affirmation  amounting  to  it  is  sufficient. 


Cited  in— 8  Cow.,  27 ;  13  Wend.,  278 ;   6  Barb.,  562 ; 
24  Barb.,  554 ;  61  Barb.,  561 ;  5  Rob.,  83 ;  1  Hilt.,  267. 
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STATE   OF  NEW    YORK, 

IN 
FEBRUARY  TERM,  1834,  IN  THE  FORTY-EIGHTH  YEAR  OF  OUR  INDEPENDENCE. 


SCHERMERHON  AND  CLUTE 

v. 
MILLER  ET  ux. 

Execution — Sale  of  Interest  of  Tenant  by  Curtesy 
Initiate — Rights  of  Purchaser. 

Right  of  tenant  by  the  curtesy  Initiate,  sold  on 
execution. 

By  the  seisin  of  the  wife  in  fee  of  one  undivided 
third  part  of  certain  premises,  and  the  birth  of  a 
child  alive,  the  husband  became  tenant  by  the 
curtesy  initiate :  then  his  interest  was  sold  to  R.  G. 
on  execution ;  then  the  whole  premises  were  sold 
to  R.  G.  under  the  Statute  of  Partition.  On  appli- 
cation by  R.  G.,  before  the  expiration  of  15  months 
from  the  first  sale,  the  court  ordered  one  third  of 
the  proceeds  of  the  sale  to  be  put  at  interest  by  the 
clerk,  to  be  disposed  of  by  the  court,  at  the  expira- 
tion of  the  15  months,  according  to  the  rights  of  the 
parties  at  that  time. 

Citation— 1  R.  L.,  513,  sec.  14. 

IN  partition.  Schermerhon  and  Clute,  and 
Maria,  the  wife  of  Miller,  were  seised  in 
fee  as  tenants  in  common  in  equal  shares  of 
a  house  and  lot  in  the  City  of  Schenectady. 
Miller  had  issue  by  his  wife,  born  alive.  Pro- 
ceedings were  then  commenced  in  partition, 
and  this  court  ordered  a  sale  of  the  premises 
by  the  commissioners,  pursuant  to  the  Act  (1 
R.  L.,  510,  sec.  5),  and  Dec.  25,  1823,  the 
premises  were  sold  to  Resolved  Given  for 
$344.50.  Before  this,  July  26,  1823,  Given 
had  purchased  all  the  interest  of  Miller  at  a 
sheriff's  sale  upon  execution,  and  taken  a  cer- 
tificate as  required  by  Statute  (sess.  43,  ch. 
184.  sec.  1).  And  now  (on  proof  by  affidavit 
that  notice  of  the  motion  had  been  given  to 
Miller), 

44O*]  *Mr.  A.  C.  Paige  moved  for  a  rule 
that  the  commissioners  pay  one  third  of  the 
$344.50  to  the  clerk,  to  be  put  at  interest 
during  the  life  of  Miller,  for  the  benefit  of 
Given,  the  purchaser. 

Curia.  This  application  is  warranted  by 
the  14th  section  of  the  Act  for  the  Partition  of 
Lands  (1  R.  L.,  513).  By  the  marriage,  and 
birth  of  the  child,  Miller  became  tenant  by  the 
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curtesy  initiate ;  and  by  the  sale  upon  the  exe- 
cution Given  succeeded  to  his  rights,  and 
would  be  entitled,  under  the  Statute  of  Parti- 
tion, to  the  interest  during  Miller's  life ;  but 
the  period  for  redemption  has  not  •  expired, 
and  we  cannot  grant  the  rule  as  applied  for. 
Let  one  third  of  the  proceeds  of  the  sale  by 
the  commissioners  be  paid  to  the  clerk,  and  be 
put  at  interest,  which  we  will  dispose  of,  on 
further  application,  when  the  period  for  re- 
demption has  expired,  according  to  the  rights 
of  the  parties  at  that  time. 

Rule  accordingly. 

Cited  in— 19  Wend.,  178;  1  Lans.,  514 ;  18  Barb.,  161; 
28  Bai3>.,  348 ;  15  How.  Pr.,  530 ;  31111.,  226;  37  Ind., 
402. 


PHILIPS  v.  BRAINARD. 

Certiorari — Affidavit  for. 

It  is  not  essential  that  affidavit  for  a  certiorari  to 
a  justice's  court  state  the  verdict  or  judgment. 

The  omission  may  be  supplied  by  an  affidavit 
made  alter  the  30  days. 

The  90  days,  within  which  the  affidavit  is  to  be 
laid  before  the  judge  for  allowance,  are  computed 
from  the  time  of  making  the  affidavit. 

MR.  J.  A.  SPENCER  moved  to  set  aside  a 
writ  of  certiorari  to  a  justice's  court. 
The  affidavit  on  which  the  certiorari  was 
founded,  detailed  the  facts  so  as  to  exhibit  the 
errors  relied  upon,  but  omitted  to  state  the 
verdict  or  judgment.  The  jurat  was  dated 
Aug.  9,  1823,  and  Nov.  4,  thereafter,  the  de- 
fendant below  made  another  affidavit  stating 
the  verdict  and  judgment,  and  the  certiorari 
was  laid  before  the  Hon.  N.  Williams,  Circuit 
Judge,  and  allowed  on  that  day.  Judgment 
was,  in  fact,  rendered  July  11,  1823. 

Mr.  Spencer  made  two  points:  1.  That  the 
affidavit  showing  the  verdict  and  judgment, 
though  of  the  substance  of  the  affidavit  on 
which  the  certiorari  was  allowed,  was  not 
made  within  30  days ;  and  2.  That  the  affida- 
vit was  not  laid  before  the  circuit  judge  with- 
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in  90  days  after  the  judgment.  He  cited 
441*]  *Dickson  v.  Seelye,  6  Johns.,  827,  and 
Clark  v.  Lawrence,  1  Cow.,  48,  and  1  R.  L., 
896. 

Mr.  J.  Platt,  contra,  said  the  verdict  and 
judgment  are  not  a  material  part  of  the  pro- 
ceedings. The  17th  section  of  the  Act  (1  R. 
L.,  896)  provides  that  the  party  applying  for 
the  certiorari  shall,  within  30  days  after  the 
judgment,  make  affidavit,  satisfying  the  officer 
who  allows  the  writ,  that  there  is  reasonable 
cause  for  granting  it  for  error  in  the  judg 
ment,  which  shall  be  specified  in  the  affidavit; 
and  within  90  days  thereafter  cause  the  affida- 
vit to  be  presented  to  the  officer.  Where  the 
affidavit  discloses  material  errors  in  the  plead- 
ings or  proofs,  the  Legislature  never  could 
have  intended  that  the  mere  formal  statement 
of  the  verdict  or  judgment  should  be  essen- 
tial. There  is  no  use  in  such  a  statement. 
The  very  application  for  a  certiorari  is  an 
averment  that  there  is  a  judgment  of  some 
sort.  If  at  all  material,  the  6th  of  Johnson's 
Reports,  cited  on  the  other  side,  presents  a 
class  of  cases,  in  which  the  present  is  in- 
cluded, allowing  a  supplemental  affidavit,  to 
supply  the  defect,  after  the  thirty  days.  The 
90  days  are  to  be  computed  from  the  time  of 
taking  the  affidavit — not  the  rendition  of  the 
judgment. 

Curia.'  We  are  clearly  with  you  that  the 
affidavit  was  presented  to  the  judge  in  proper 
season.  The  only  question  is,  whether  the 
supplemental  affidavit  was  admissible. 

Mr.  Spencer,  in  reply.  By  the  Statute,  the 
officer  allowing  the  certiorari  is  to  be  satisfied 
by  affidavit  showing  for  cause  that  there  is 
error  in  the  judgment.  These  are  the  very 
terms  of  the  Statute.  The  affidavit  must  nec- 
essarily show  a  judgment  before  it  can  point 
out  the  errors  which  it  contains.  The  judg- 
ment is  a  part  of  the  merits  on  which  thS  writ 
is  founded.  Dickson  v.  Seelye  settles  this  ques- 
tion. The  court  say,  in  that  case,  that  every- 
thing relating  to  the  merits  must  be  stated  in 
the  affidavit  which  is  made  within  the  30  days. 

Curia.  The  only  question  is  whether  the 
judge  was  warranted  in  receiving  the  supple- 
mental affidavit.  We  think  the  mere  omission 
to  state  the  judgment  might  be  supplied  by 
442*J  *an  affidavit  made  after  the  30  days. 
There  was  no  error  complained  of  in  the  judg- 
ment itself.  The  party  stated  all  which  he 
relied  upon  for  error  within  the  30  days, 
which  was  a  substantial  compliance  with  the 
Statute. 

Motion  denied. 
Cited  in— 12  Wend.,  264 ;  15  How.  Pr.,  630. 


JACKSON,  ex  dem.  PRINDLE  and  PRINDLE, 

v. 
STILES,  LYTLE,  Tenant. 

Ejectment — Special  Consent  Rule. 

The  lessor  in  ejectment  is  not  bound,  of  course, 
to  enter  into  special  consent  rule,  but  only  on  ap- 
plication to  the  court. 

Form  of  a  special  consent  rule  by  tenant  in  com- 
mon, and  of  rule  for  leave  to  enter  into  it. 
844 


THE  defendant  made  an  affidavit  thus: 
"  That  no  actual  ouster  of  the  lessors  of 
the  above  plaintiff,  or  either  of  them,  has  been 
committed  by  this  deponent ;  and  that  he,  this 
deponent,  is  advised  by  his  counsel,  and  verily 
believes,  truly,  that  this  ejectment  may  in- 
volve a  question  between  tenants  in  common  ; 
and  his  attorneys,  instead  of  the  common  con- 
sent rule,  drew  up  a  special  one,  which,  after 
proceeding  in  the  usual  form  to  the  words 
'plead  thereto  not  guilty,'  ran  thus:  'And 
upon  the  trial  of  the  issue  confess  lease  and 
entry,  and  also  ouster  of  the  nominal  plaintiff, 
in  case  an  actual  ouster  of  the  plaintiff's  les- 
sors, by  the  defendant,  shall  be  proved  at  the 
trial,  but  not  otherwise,  and  insist  upon  the 
title  and  such  actual  ouster  only ;  otherwise 
let  judgment  be  entered  for  the  plaintiff 
against  the  now  defendant,  John  Stiles,  by 
default ;  and  if,  upon  the  trial  of  the  said 
issue,  the  said  David  (the  tenant)  shall  not  con- 
fess lease  and  entry,  and  also  ouster  upon  the 
condition  aforesaid,  whereby  the  plaintiff  shall 
not  be  able  further  to  prosecute  his  bill  against 
the  said  David,  then  no  costs  shall  be  allowed 
for  not  further  prosecuting  the  same,  but  the 
said  David  shall  pay  costs  to  the  said  plaintiff 
in  that  case  to  be  taxed.  And  it  is  further 
ordered,  that  if  upon  the  trial  of  the  said  issue 
a  verdict  shall  be  given  for  the  said  David,  or 
it  shall  happen  that  the  plaintiff  shall  not 
further  prosecute  his  said  bill  for  any  other 
cause  than  for  not  confessing  lease  and  entry, 
and  also  ouster  subject  to  the  condition  afore- 
said, then,' "  &c. 

^The  defendant's  attorney  signed  [*443 
this  special  consent  rule,  with  a  duplicate,  and 
tendered  it  to  the  plaintiff's  attorney,  request- 
ing him  to  join,  at  the  same  time  delivering  to 
him  a  copy  of  the  above  affidavit,  and  show- 
ing to  him  the  original.  The  plaintiff's  attor- 
ney refused  to  join  in  the  rule. 

Mr.  Willard  now  moved  for  leave  to  enter 
into  a  special  consent  rule  as  above  drawn. 
He  cited  Adams  on  Eject.,  236  ;  Jackson  v. 
Denniston,  4  Johns.,  312  ;  Langendyck  v. 
Burhans,  11  Johns.,  461  ;  2  Arch.,  47.  He 
said  the  lessors  of  the  plaintiff  ought  also  to 
pay  the  costs  of  this  motion  for  not  accepting 
the  tenant's  offer  in  the  first  instance. 

Mr.  8.  Stecens,  contra,  cited  Oaies  v.  Brydon, 
3  Burr.,  1897;  Jackson  v.  Lyons,  18  Johns., 
398,  and  7  Mod.,  39,  per  Holt,  Ch.  J. 

Curia.  If  the  plaintiff  was  bound  to  accept 
the  special  consent  rule,  he  doubtless  ought  to 
pay  costs.  But  we  think  he  was  not  bound  to 
do  this.  Entering  into  a  special  consent  rule 
is  not  a  matter  of  course,  but  should  be  on  a 
special  application  to  the  court — especially 
where  the  affidavit  is  so  general  and  loose  as 
the  one  which  was  served  upon  the  plaint- 
iff's attorney.  We  grant  the  application  with- 
out costs. 

The  following  rule  was  entered  : 
On,  &c.,  ordered,  that  David  L.  Lytle,  the 
tenant  in  possession  of  the  premises  in  the 
declaration  of  ejectment  mentioned,  have  leave 
to  enter  into  a  special  consent  rule,  requiring 
him  to  confess  lease  and  entry  at  the  trial,  but 
not  ouster  ;  also,  unless  an  actual  ouster  of 
the  plaintiff's  lessors,  or  one  of  them,  by  the 
said  David,  shall  be  proved. 
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444*]   *!N  THE  MATTER  OF  BOYCE,   Col- 
lector of  FORT  ANN, 

v. 
RUSSELL,   Treasurer  of   WASHINGTON  Co. 

Town   Collector— Cannot   Pay   County  Debts- 
Liability  of    County    Treasurer  to  Action — 
Application  for  Mandamus. 
A  Town  Collector  cannot  pay  moneys  due  from 
the  county,  and  charge  it  in  account  with  the  lat- 
ter. 

A  County  Treasurer,  refusing  to  pay  money, 
without  cause,  is  liable  to  an  action. 

Mandamus  does  not  lie  where  party  has  remedy 
by  action. 

QTREETER  having  an  unliquidated  claim 
lu  against  the  County  of  Washington,  as- 
signed it  for  a  valuable  consideration  to  Doty, 
who  presented  the  claim  to  the  Board  of  Super- 
visors, and  it  was  audited  by  them  at  $193.95. 
Doty,  at  the  same  time,  gave  notice  to  the 
County  Treasurer  and  the  Supervisors  that  he 
was  the  assignee.  Jan.  6,  1823,  he  presented 
the  account  as  audited,  to  Boyce,  the  Collector 
of  Fort  Ann,  who  paid  it,  and  Feb.  11,  1824, 
in  his  settlement  with  Russell,  the  County 
Treasurer,  claimed  to  have  a  credit  of  this 
sum.  It  was  credited  accordingly,  except 
$75.09,  which  the  Treasurer  held  to  answer  a 
certain  order  for  that  amount  drawn  on  him 
by  Streeter  in  favor  of  one  Harvey,  Sept.  16, 
1820.  On  these  facts, 

Mr.  Willard  moved  for  a  mandamus,  to 
compel  Russell  to  credit  the  whole  sum  paid 
by  Boyce. 

Per  Curiam.  The  Town  Collector  has  no 
right  to  pay  off  claims  upon  the  county,  in 
this  manner.  He  must  pay  all  the  money 
which  he  collects  to  the  County  Treasurer, 
except  in  those  cases  wherein  he  is  otherwise 
directed  by  statute.  Doty  might  have  had  his 
action  against  the  Treasurer  had  he  refused  to 
pay  him  without  sufficient  cause.  The  rule  is, 
that  when  the  party  has  a  remedy  by  action, 
this  court  will  not  interfere  by  mandamus. 
Boyce  does  not  come  for  relief  as  a  public 
officer ;  for  he  has  traveled  beyond  the  line  of 
his  duty  ;  and  we  must  regard  his  acts  as  those 
of  any  other  individual. 

Motion  denied. 

Cited  in— 10  Wend.,  366 ;  6  Hill,  245 ;  11  N.  Y.,  573 ; 
34  N.  Y.,  133 ;  49  Barb.,  364 ;  130  Mass.,  488 ;  46  Mo., 
157 ;  23  Am.  Rep.,  747  (81  Pa.  St.,  225). 


445*]  *THE  PEOPLE  t>.  BRAD  WELL. 

Court  of  Oyer  and  Terminer — Adjournment  by 
Circuit  Judge  for  Lack  of  Quorum  of  County 
Judges — Subsequent  Proceedings  Coram  non 
Judice. 

A  Court  of  Oyer  and  Terminer  cannot  be  ad- 
journed by  a  circuit  judge,  or  otherwise,  by  reason 
that  a  number  of  the  county  judges  sufficient  to 
make  a  quorum  are  not  present  at  the  day  ap- 
pointed for  Holding  it. 

And  where  a  quorum  did  not  appear  till  the  third 
day  of  the  circuit,  and  then  opened  the  Oyer  and 
Terminer  and  convicted  a  criminal :  held,  that  the 
preceding  was  coram  nonjudice. 

But  the  court,  on  certiorari,  ordered  a  rule  to  set 
aside  the  proceedings  so  as  to  prevent  any  advant- 
age by  a  plea  of  autrefois  convict. 

pERTIORARI  to  the  Court  of  Oyer  and 
V  Terminer  of  the  County  of  Washington. 
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The  defendant  was  indicted  in  the  Court  of 
General  Sessions  of  the  Peace,  for  feloniously 
passsiug  several  counterfeit  bank  bills.  A 
Circuit  Court,  and  Court  of  Oyer  and  Ter- 
miner, were  duly  appointed,  to  be  holden  at 
the  court  house  in  the  town  of  Salem,  in  the 
County  of  Washington,  on  the  1st  Monday  of 
Jan.,  1824;  on  which  day  Judge  Wai  worth 
appeared  and  opened  the  Circuit  Court,  and 
proceeded  to  business  therein  ;  but  neither  of 
the  county  judges  arrived  during  that  day. 
On  the  adjournment  of  the  Circuit  Court,  on 
Monday  evening,  the  circuit  judge  discharged 
the  grand  jury,  on  the  supposition  that  the 
Oyer  and  Terminer  could  not  be  adjourned 
by  him,  or  ,be  opened  on  a  subsequent  day. 
On  Wednesday,  Wendell  and  Sprague,  two  of 
the  county  judges,  appeared  and  took  their 
seats  ;  and  the  Oyer  and  Terminer  was  then 
opened  for  the  first  time.  The  prisoner  pleaded 
not  guilty  ;  and  on  trial  the  jury  found  a  ver- 
dict of  guilty.  The  counsel  for  the  prisoner 
then  moved  in  arrest  of  judgment,  on  the 
ground  that  the  court  was  irregularly  holden, 
and  had  no  power  to  try  him.  A  majority  of 
the  Court  of  Oyer  and  Terminer  decided  the 
proceedings  were  regular,  but  at  the  sugges- 
tion of  the  circuit  judge,  who  dissented  from 
that  opinion,  they  suspended  the  judgment, 
and  directed  the  District  Attorney  to  remove 
the  record  into  this  court,  to  the  end  that,  the 
question  might  be  determined  here. 

Mr.  J.  B.  Lathrop,  Dist-Atty.  The  number 
of  judges  necessary  to  constitute  a  Court  of 
Oyer  and  Terminer,  did  not  arrive  till  Wednes- 
day ;  and  the  only  question  is,  whether  the 
Bench  of  that  court  must  be  full  at  the  precise 
day  appointed  for  holding  the  court  ;  or 
whether  it  *be  sufficient  if  so  at  a  sub-  [*446 
sequent  day  during  the  circuit.  The  Statute 
provides,  that  if  the  circuit  judge  shall  not 
arrive  at  the  day  appointed,  before  4  o'clock 
P.  M. ,  the  sheriff  or  clerk  may  adjourn  to  9 
o'clock  A.  M.  or  the  next  day,  and  at  any 
time  before  8  P.  M.  of  the  2d  day,  the  circuit 
judge  may  open  his  circuit,  and  a  quorum  of 
the  Over  and  Terminer  may  open  that  court 
(sess.  46,  ch.  182,  sec.  8 ;  1  R.  L.,  337).  The 
5th  section  of  the  Act  Concerning  the  Supreme 
Court  (R.  L.,  319)  provides  for  adjourning 
that  court ;  and  provision  is  also  made  by  an- 
other Statute  for  Adjourning  the  Courts  of 
Common  Pleas.  (2  R.  L.,  147,  sec.  7.)  The 
Statute  (sess.  46,  ch.  182,  sec.  9)  authorizes  a 
Court  of  Oyer  and  Terminer  to  be  holden  at 
the  time  and  place  of  holding  the  circuit. 
True,  there  is  no  express  provision  for  ad- 
journing the  Oyer  and  Terminer  by  reason  of 
the  absence  of  any  of  the  commissioners,  other 
than  the  circuit  judge.  The  Legislature  did 
not  deem  this  necessary.  They  evidently  con- 
sider the  court  a  kind  of  incident  to  the  Cir- 
cuit, an  adjournment  of  which  carries  the 
Oyer  and  Terminer  with  it.  This  appears 
from  their  having  provided  for  an  adjourn- 
ment of  all  the  other  courts,  without  noticing 
the  Oyer  and  Terminer.  No  notice  of  holding 
a  Court  of  Oyer  and  Terminer  need  be  pub- 
lished, though  otherwise  as  to  the  Circuit 
Court  (sess.  46,  ch.  182,  sec.  5);  nor  can  the 
circuit  judge  appoint  the  Oyer  and  Terminer 
at  any  other  time  than  that  of  his  Circuit. 
The  power  of  appointing  special  courts  of 
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Oyer  and  Terminer  is  reserved  to  the  Governor 
and  Senate.  (lb.,  sec.  9.) 

Mr.  J.  Williams,  for  the  prisoner.  The  case 
presents  a  circuit  judge  opening  his  court  on 
the  first  day  of  the  circuit  announcing  that 
no  Court  of  Oyer  and  Terminer  can  be  holden 
for  default  of  the  other  commissioners,  who 
appear  two  days  after,  overrule  him,  and  pro- 
ceed to  the  trial  and  conviction  of  the  prisoner. 
The  Acts  of  1813  and  1823,  which  have  been 
cited,  are  the  same  in  substance,  so  far  as  they 
relate  to  adjournments.  The  Court  of  Oyer 
and  Terminer  which  has  existed  for  centuries, 
and  exercised  the  most  important  powers,  is 
447*J  not  very  aptly  considered  a*mere  inci- 
dent to  the  circuit.  But  suppose  it  to  be  so, 
it  was  then  dismissed  by  adjourning  the  cir- 
cuit from  day  to  day,  without  noticing  or  con- 
tinuing the  Oyer  and  Terminer.  The  position 
on  the  other  side  .would  place  that  court  en- 
tirely under  the  control  of  the  circuit  judge ; 
and  in  this,  be  inconsistent  with  that  part  of 
the  Act  which  makes  judges  of  the  County 
Court,  commissioners.  It  is  admitted  that  the 
Statute  contains  no  express  provision  for  ad- 
journment ;  and  if  there  is  an  implied  right 
to  adjourn,  it  was  not  exerted.  If  a  court  is 
not  holden  on  the  day  fixed  by  law,  it  has  no 
jurisdiction.  This  is  so  considered  by  the 
Statute,  which  carefully  provides  for  adjourn- 
ing all  the  other  courts. 

Mr.  Lathrop,  in  reply,  said  that  no  evil  could 
arise  from  considering  both  courts  continued. 
The  Oyer  and  Terminer  cannot  be  holden  ex- 
cept during  the  circuit,  and  the  jurors  who 
are  returned  for  this  court  are  to  act  as  jurors 
of  the  Oyer  and  Terminer.  This  is  another 
feature  in  the  Statute  showing  an  intention  to 
make  the  Oyer  and  Terminer  merely  incidental 
to  the  circuit. 

Curia.  There  is  no  express  provision  in  the 
Statute  for  adjourning  in  a  case  like  the  pres- 
ent, and  we  think  there  is  no  implied  power  to 
adjourn.  The  procedings  of  the  judges  were 
coram  nonjudice  and  void  ;  and  we  advise  that 
the  prisoner  be  arraigned,  plea,  de  novo,  and 
be  tried  at  the  next  Oyer  and  Terminer  for 
Washington  Co. 

Mr.  •  Lathrop  suggested  that  as  the  record  was, 
he  might  be  embarrassed  on  bringing  up  the 
prisoner  at  the  next  Oyer  and  Terminer,  by  a 
plea  of  autrefois  convict,  and  submitted  whether 
the  court  would  not  direct  a  rule  to  be  entered, 
setting  aside  the  proceedings ;  and  the  Court 
directed  the  clerk  to  enter  a 

Rule  accordingly. 
Cited  in-4  Abb.  N.  C.  262 ;  24  Cal.,  21:  7  Kan.,  387. 


448*]  *CLEAVELAND  «.  STRONG. 

Affidavit  for  Reference. 

The  affidavit  for  a  reference  need  not  state  where 
the  venue  is  laid. 

MR.  A.  SAMPSON  moved  for  a  reference 
in  this  cause. 

Mr.  8.  M.  Hopkins,  contra,  objected  that  the 
affidavit  on  which  the  motion  was  founded 
did  not  state  where  the  venue  is  laid.  He 
cited  Sherwood v.  Tremper,  11  Johns.,  406. 
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WOODWORTH,  J.  I  think  it  should  appear 
by  the  affidavit  in  what  county  the  venue  is 
laid  ;  otherwise  we  cannot  see  that  the  referees 
reside  there,  which  is  necessary,  by  the  case 
cited.  I  believe  the  practice  has  been  to  state 
the  venue. 

SUTHERLAND,  J.  I  do  not  see  why  this 
should  be  deemed  necessary  in  the  first  instance. 
It  is  true,  that  by  the  case  cited,  the  referees 
must  reside  in  the  county  where  the  venue  is 
laid  ;  but  if  the  referees  named  in  the  notice 
do  not,  in  fact,  reside  there,  it  seems  to  me  to 
be  more  properly  matter  of  objection  for  the 
other  side. 

SAVAGE,  Ch.  J.  The  great  object  is  to  have 
an  established  and  uniform  rule  on  this  sub- 
ject. The  practice  heretofore  seems  to  have 
been  to  state  the  venue  in  the  affidavit  on 
which  the  motion  is  founded ;  and  I  see,  at 
present,  no  good  reason  for  departing  from 
that  practice. 

The  Court,  afterwards,  mentioned  that  they 
had  considered  further  of  the  practice,  and 
they  thought  it  unnecessary  to  state  the  venue, 
in  the  affidavit. 

Motion,  granted. 
Cited  in-7  Cow.,  478. 


*EMMET  e.  BRADSTREET.  [*449 

Arrest  of  Defendant  on  Process,  not  Satiable — 
Refusal  of  Defendant  to  Indorse  Appearance 
— Allowed  to  go  at  Large — Return  of  Cepi 
Corpus — Common  Bail  Ordered  Filed. 

Arrest  on  process  not  bailable. 

The  sheriff  arrested  the  defendant  on  a  cap.  ad 
reap,  not  bailable,  and  on  her  refusing  to  indorse 
her  appearance,  he  suffered  her  to  go  at  large,  and 
returned  cepi  corpus;  and  on  motion,  in  his  behalf, 
the  court  ordered  common  bail  filed. 

AT  the  last  term,  on  affidavits  that  a  capias 
ad  respondum  had  issued  without  an  ac 
etiam,  on  which  the  defendant  had  been  ar- 
rested but  refused  to  indorse  her  appearance, 
and  on  motion  in  behalf  of  the  plaintiff,  a  rule 
was  obtained  that  she  show  cause  at  this  term 
why  she  should  not  file  common  bail,  or  that 
the  plaintiff  have  leave  to  file  it  for  her. 

Mr.  8.  A.  Foot,  for  the  motion. 

Messi'S.  J.  L.  Tittinghast,  and  Talcott,  Atty- 
Gen.,  now  showed  cause.  They  read  affida- 
vits by  which  it  appeared  that  the  defendant 
had  been  arrested  in  the  County  of  Delaware, 
and  that  she  offered  to  procure  special  bail  or 
go  to  jail,  but  refused  to  indorse  her  appearance 
on  the  capias;  and  the  sheriff  of  that  county, 
after  detaining  her  in  custody  for  a  day  or 
two,  suffered  her  to  go  at  large.  She  had  been 
arrested  by  a  special  deputy,  who  was  deputed 
to  serve  the  process,,  at  the  risk  and  request  of 
the  plaintiff  ;  but  after  the  arrest  he  delivered 
her  over  into  the  personal  custody  of  the 
sheriff.  The  sheriff  returned  the  capias  cepi 
corpus. 

They  remarked  that  the  form  of  the  process 
in  this  court  was  brought  over  from  the  K. 
B.,  which  originally  had  cognizance  of  no 
actions  except  those  for  breaches  of  the  peace. 
Other  actions  belonged  to  the  C.  P.  Ultimate- 
ly, however,  the  K.  B.  allowed  arrests  of  any 
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one  upon  their  process  for  trespass,  and  on 
being  brought  into  court,  the  plaintiff  might 
declare  in  what  action  he  pleased  ;  and  there 
was  no  provision  that  the  sheriff  should  let  the 
defendant  go  at  large  upon  his  giving  sureties. 
Then  came  the  Statute  Hen.  VI.,  ch.  10,  al- 
lowing bail  in  certain  cases  ;  but  it  could  not 
be  executed  in  relation  to  the  process  of  the 
K.  B.  because  that  did  not  always  specify  the 
true  cause  of  action.  Hence  the  Statute  13  Car., 
2,  sec.  2,  ch.  2,  which  provided  that  the  sheriff 
should  have  no  power  to  exact  bail  except 
45O*]  *where  the  cause  of  action  should  be 
truly  expressed  in  the  process.  To  satisfy  this 
Statute,  the  ac  etiam  was  introduced.  It  was 
adopted  by  this  court ;  and  our  Statutes  on  this 
subject  are  similar  to  those  of  England.  (1 
R.  L.,  423-4.)  By  the  13th  section,  the  sheriff 
is  required  to  let  out  on  bail  all  persons  arrested 
by  him  on  process  in  any  personal  action.  By 
the  14th  section,  if  the  true  cause  of  action  is 
not  expressed  in  the  process,  the  sheriff  is  to 
let  the  defendant  out  of  custody  on  his  indors- 
ing an  appearance.  Without  the  last  section, 
the  sheriff  would  have  been  bound  to  let  the 
defendant  out  of  custody,  on  her  giving  bail. 
This  section  requiring  an  appearance  only  to 
be  indorsed,  was  intended  for  the  personal 
benefit  of  the  defendant ;  and  the  party  may, 
notwithstanding,  waive  that  benefit,  and  give 
bail,  or  go  to  jail.  She  had  an  election  out  of 
three  courses  :  to  give  special  bail,  V>  indorse 
her  appearance,  or  go  to  jail.  There  are  par- 
ticular modes  of  proceeding  against  prisoners, 
which  the  defendant  might  have  wished  to 
avail  herself  of.  The  plaintiff  has  no  right  to 
complain.  The  writ  was  served  by  a  special 
deputy,  appointed  at  his  risk,  and  on  his  re- 
quest. As  to  the  sheriff,  he  voluntarily  per- 
mitted the  defendant  to  go  at  large  ;  and  he 
comes  here  with  an  ill  grace  to  ask  the  favor 
of  being  saved  from  a  suit  for  this  willful 
neglect.  He  is  without  excuse,  for  the  defend- 
ant was  willing  and  offered  to  go  to  jail.  In 
England  the  court  will  grant  the  sheriff  no 
favor,  where  he  has  voluntarily  suffered  the 
defendant  to  go  at  large  without  bail.  (Fuller 
v.  Prest,  7  T.  R.,  109  ;  The  King  v.  Sheriff  of 
Surry.  Id.,  239.)  The  difficulty  was,  in  this 
case,  incurred  by  his  own  refusal  to  take  bail, 
or  his  voluntary  neglect  to  carry  the  defend- 
ant to  jail.  Our  Statute  in  relation  to  the  right 
of  the  plaintiff  to  file  common  bail  is  the 
reverse  of  the  English.  With  us  the  plaintiff 
can  appear  for  the  defendant  only  when  special 
bail  is  required.  (1  R.  L.,  324.)  Nothing  ap- 
pears to  show  that  the  sheriff  is  not  perfectly 
responsible.  Let  the  plaintiff  take  his  remedy 
against  him. 

SUTHERLAND,  J.  But  suppose  the  sheriff 
to  have  misconceived  his  duty,  ought  we  not 
451*]  to  relieve  him  by  setting  *the  proceed- 
ings right  in  point  of  form,  where  no  possible 
injury  can  arise  to  the  defendant  ? 

There  is  no  pretense  but  that  other  process 
may  be  served  on  the  defendant.  Here  is  no 
misapprehension  of  duty  alleged.  It  is  not 
pretended  that  the  sheriff  did  not  know  he 
could  carry  the  defendant  to  jail,  and  detain 
her  till  she  indorsed  an  appearance.  In  reality, 
it  is  a  voluntary  escape. 

WOODWORTH,  J.  If  a  bail-bond  had  been 
given,  could  the  plaintiff  have  required  special 
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bail  ?  If  not,  then  the  entering  an  appear- 
ance now,  is  doing  precisely  what  the  defend- 
ant might  have  done,  had  the  sheriff  acceded 
to  the  offer  of  a  bail-bond.  I  apprehend  that 
entering  an  appearance  with  the  clerk  would 
nave  fulfilled  the  condition  of  the  bail-bond, 
taken  under  these  circumstances. 

SUTHERLAND,  J.  1  am  not  prepared  to  say 
that  because  an  obstinate  old  woman  refuses 
to  indorse  her  appearance,  the  sheriff  is  bound 
to  take  her  to  jail.  If  he  prefer  letting  her  go, 
and  comes  here  for  relief,  in  a  case  where  she 
cannot  possibly  be  prejudiced,  I  see  no  good 
reason  why  we  should  not  order  an  appear- 
ance to  be  entered. 

SAVAGE,  Ch.  J.  What  injury  can  possibly 
arise  to  the  defendant  from  this  rule  ?  I  do 
not  see  what  object  there  is  in  opposing  it. 

We  do  not  wish  to  pay  the  costs  of  these 
proceedings.  They  were  irregular  from  the 
first ;  and  the  expense  should  fall  upon  the  one 
who  committed  the  irregularity. 

WOODWORTH,  J.  The  defendant  offered  to 
give  bail  to  the  sheriff,  which  was  refused. 
The  sheriff  took  a  course  which  was  less  rigid, 
than  the  one  offered.  It  seems  to  me  that  to 
deny  this  rule  would  be  to  allow  form  to  pre- 
vail over  substance. 

Though  the  sheriff  let  the  defendant  out  of 
custody,  without  bail,  if  he  have  her  at  the 
return  of  the  writ,  it  is  enough  ;  but  the  courts 
will  hold  him  strictly  to  his  duty. 

*The  sheriff  should  have  retaken  the  [*452 
defendant.  The  letting  a  defendant  go  with- 
out taking  bail,  is  not  such  a  voluntary  escape 
as  will  prevent  the  sheriff  from  retaking  him, 
and  having  his  body  at  the  return  of  the  pro- 
cess. (Per  Ashurst,  ,/.,  7  T.  R.,  239.) 

WOODWORTH,  J.  I  think  it  inferable  from 
the  circumstances  of  this  case  that  the  sheriff 
misconceived  the  precise  line  of  conduct  which 
he  had  a  right  to  pursue  in  order  to  compel 
the  indorsement  of  an  appearance. 

Rule  absolute. 
Cited  in— 10  Abb.  Pr.,  97. 


SHERMAN,  by  his  Guardian,  E.  SMITH, 
JAMES  McNITT. 

Application  for  Judgment,  as  in  Case  of  Nonsuit 
— Affidavit  tftat  Another  Case  Between  Same 
Parties,  and  Depending  on  Same  Questions, 
had  been  Tried  and  Appealed — Costs. 

One  of  several  causes  in  favor  of  the  same  plaint- 
iff and  involving1  the  same  defense,  was  tried,  and 
verdict  for  defendant.  The  plaintiff  declined  trying: 
the  other  causes,  and  made  a  case  in  the  one  tried ; 
and  the  court  denied  the  motion  for  judgment  as  in 
case  of  nonsuit  in  the  others. 

But  to  avoid  paying  the  costs  which  accrue  in  the 
others  subsequent  to  the  trial  of  the  first,  the  plaint- 
iff should  apprise  the  defendants  of  his  intention 
not  to  try. 

MR.  INGALLS  moved  for  judgment  as  in 
case  of  nonsuit,  on  the  usual  affidavit 
that  this  cause  had  been  noticed  for  trial  at  the 
last  Washington  Circuit,  where  the  venue  was 
laid,  but  though  called  in  its  place  on  the  cal- 
endar was  not  tried. 
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Mr.  8.  Stevens,  contra,  read  an  affidavit  of 
the  plaintiff's  attorney  in  these  words  :  "  That 
a  cause  in  favor  of  the  above  plaintiff  against 
one  James  Wilson,  of  the  same  nature,  and  for 
the  same  cause  of  action,  and  in  which  the 
same  defense  was  pleaded  as  in  this  cause,  was 
tried  at  the  last  Circuit  in  Washington  Co., 
and  a  verdict  was  found  for  the  defendant ; 
that  a  case  has  been  made  in  the  said  cause, 
and  is  noticed  for  argument  at  the  present 
terra  of  this  court ;  that  when  the  verdict  in 
the  said  cause  against  Wilson  was  given,  this 
deponent,  in  the  presence  and  hearing  of  the 
453*J  defendant's  counsel,  *declined  trying 
this  cause  before  he  could  get  the  opinion  of 
the  Supreme  Court  as  to  the  sufficiency  of  the 
•defense  set  up  in  the  said  cause  which  had  been 
tried,  as  the  defense  in  each  cause  was  the 
same  ;  that  the  defence  in  this  cause  depends  pre- 
cisely upon  the  same  question  as  the  defense  in  Hie 
said  cause  against  the  said  Wilson,  which  was 
tried." 

The  Court  were  inclined  to  grant  the  motion, 
at  first,  for  want  of  the  last  sentence  of  the 
affidavit,  which  is  in  italics  ;  but  on  this  being 
added  by  the  plaintiff's  attorney,  they  were 
clear  for  denying  the  motion  with  costs. 

Motion  denied. 
Cited  in— 4  Cow.,  85  ;  42  How.  Pr.,  104. 


BRADSTREET  v.  PHELPS. 
Attachment  for  Non-payment  of  Costs. 

How  costs  are  to  be  obtained,  when  a  rule  orders 
them  to  be  paid. 

The  original  rule  was  shown  to  the  party  who  was 
ordered  to  pay,  with  a  taxed  bill  of  the  costs,  copies 
of  both  delivered  to  him :  and  demand  made  of  the 
costs,  which  he  refused  to  pay. 

The  party,  in  such  a  case,  is  not  allowed  30  days 
within  which  to  pay  the  costs, 

Twenty  days  are  allowed  only  where  the  plaintiff 
is  allowed  to  stipulate  to  try  his  cause  on  payment 
of  costs. 

Form  of  the  power  from  the  attorney  to  demand 
costs. 

MR.  SUDAM  moved  for  an  attachment 
against  the  defendant,  for  non-payment 
of  costs.  He  produced  an  original  rule  in  this 
cause,  of  last  Oct.  Term,  as  follows:  "On 
motion  on  the  part  of  defendant  in  this  cause, 
for  judgment  as  in  case  of  nonsuit,  and  after 
hearing  counsel  for  both  parties,  ordered  that 
the  same  be  denied  with  costs" — a  taxed  bill 
of  costs ;  and  an  affidavit  of  E.  W.  that  Feb. 
11.  1824,  he  delivered  to  the  defendant  copies 
of  the  rule  and  taxed  bill,  and  at  the  same 
time  showed  him  the  original,  and  demanded 
454*]  *the  costs,  which  he  neglected  to  pay. 
The  demand  was  made  pursuant  to  a  power  of 
attorney  (signed  by  the  defendant's  attorneys), 
in  these  words  :  "We  hereby  authorize  and  em- 
power E.  W.  to  demand  and  receive  the 
amount  of  the  foregoing  bill  of  costs  of  ten 
dollars  and  fifty-one  cents  of  A.  P.  Mr.  P.'s 
payment  of  said  sum  to  E.  W.  will  be  in  full 
discharge  of  said  costs.  Feb.  9,  1824." 

Mr.  S.  Sherwood,  contra,  relied  on  what  was 
said  by  the  court  in  Brooks  v.  Hunt,  3  Cai.,  94, 
"  that,  in  all  cases,  the  period  within  which 
costs  are  to  be  paid  is  20  days."  These  have 
not  expired  since  the  demand  ;  and  the  motion 
for  the  attachment  is  premature. 
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Mr.  Sudam,  in  reply.  The  rule  as  laid  down 
in  that  case  is  too  broad.  It  applies  only  to 
the  plaintiff  where  he  is  allowed  to  stipulate, 
after  a  default  in  not  bringing  on  his  cause  to 
trial  at  the  Circuit,  on  payment  of  costs.  (Reg. 
Gen.,  Oct.  Term,  1602.  Witmore  v.  Russett,  3 
Cai.,  135.)  In  all  other  cases  the  costs  must 
be  paid  instanter. 

Curia.  The  defendant  is  mistaken  in  sup- 
posing he  had  20  days  after  the  demand,  within 
which  to  pay  these  costs.  The  rule  upon  which 
he  relies  does  not  apply  to  this  case.  It  is  con- 
fined to  costs  which  are  due  from  the  plaintiff 
where  he  is  allowed  to  stipulate  to  go  to  trial 
on  payment  of  costs,  upon  the  defendant's 
moving  for  judgment  as  in  case  of  nonsuit. 

Rule  granted. 


OAKLEY  t>.  BECKER. 
PECKHAM  «.  THE  SAME. 

Alteration  of  Fi.  Fa.  after  Delivery  to  Sheriff. 

The  plaintiff's  attorney  may,  with  the  consent  of 
the  defendant,  alter  afi.  fa.  after  it  is  placed  in  the 
sheriff's  hands,  so  as  to  make  it  correspond  with  the 
judgment  record,  without  enterinfr  a  rule  for  the 
purpose. 

Though  a  fi.  fa.  be  voidable  for  variance  from  the 
record,  the  defendant,  alone,  can  move  to  set  it 
aside. 

A  judgment  creditor  in  another  suit  has  no  right, 
to  do  this.  * 

JUDGMENT  for  the  plaintiff  in  each  cause. 
J  Afi.fa.  in  favor  of  Peckham  was  deliv- 
ered to  the  sheriff,  Apr.  29,  1823,  for  $1,000 
debt,  and  $15.25  costs  ;  and  afterwards  the 
sheriff  *received  another  ft.  fa.  in  [*455 
favor  of  Oakley,  for  $1,454  debt  and  $1,634 
costs.  The  sheriff  having  sold  the  personal 
property  of  the  defendant,  and  that  not  being 
sufficient  to  satisfy  the  executions. 

Mr.  A.  Vanderpoel  moved  that  he  apply  the 
proceeds  first  to  the  satisfaction  of  the  junior 
execution  ;  and  one  ground  which  he  took  was 
that  after  the  senior  execution  was  delivered  to 
the  sheriff,  the  attorney  for  the  plaintiff  therein 
altered  it  from  $1,525  to  $1,475,  costs,  so  as  to 
make  it  correspond  with  the  judgment  record. 
The  attorney  had  sent  the  record  of  judgment, 
which  was  by  confession,  by  mail  to  the  clerk's 
office  with  a  bill  of  costs  to  be  taxed,  and  with- 
out hearing  from  it,  issued  his./?,  fa.  supposing 
his  bill  had  been  taxed  as  he  had  made  it  out. 
Having  been  taxed  at  less,  the  alteration  be- 
came necessary.  The  defendant  did  not  con- 
sent to  the  alteration  at  the  time  it  was  made  ; 
but, 

Mr.  Bushnel,  contra,  read  an  affidavit  show- 
ing that  he  afterwards  consented  to  it,  in 
writing. 

Mr.  Vanderpoel.  A  writ  cannot  be  altered  in 
the  sheriff's  hands  by  consent.  There  should 
have  been  a  rule  to  amend. 

SUTHERLAND,  J.  But  can  a  third  person 
avail  himself  of  this  irregularity  ? 

WOODWORTH,  J.  If  the  sheriff  had  sold 
without  any  alteration,  we  should  have  amend- 
ed the  ,/i  fa.  on  the  plaintiff's  application. 

Mr.  Vanderpoel.  True,  if  this  had  been  a 
mere  mistake,  but  it  is  not  so.  The  variance 
is  owing  to  the  party's  own  culpable  precipi- 
tancy. 
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WOODWORTH,  J.  I  do  not  see  how  this  vari- 
ance can  work  any  injury  to  you. 

Mr.  Vanderpoel.  I  am  not  aware  that  the 
court  have  ever  gone  so  far  as  to  say  that  a 
third  person  cannot  take  advantage  of  such  an 
irregularity. 

456*]  *SUTHERLAND,  J.  It  seems  to  me 
the  defendant  had  a  right  to  waive  it  at  any 
time. 

Mr.  Vanderpoel.  I  had  supposed  Thompson 
v.  Bristow,  Barn.,  205,  a  direct  authority  in 
support  of  this  application  ;  or,  at  any  rate, 
that  the  plaintiff  can  avoid  the  preference, 
which  we  claim,  only  by  motion  to  amend,  on 
the  payment  of  the  costs  of  this  motion. 

The  Court  denied  the  motion  with  costs. 

Motion  denied. 


HAMMOND  AND  CAMPBELL 

v. 
MATHER  AND  MATHER. 

Fi.  Fa. — Two  Writ*  Issued  on  Same  Judgment 
to  Different  Counties. 

Two  writs  of  /?.  fa.  may  issue  on  the  same  judg- 
ment, into  different  counties  at  the  same  time. 

MR.  C.  P.  KIRKLAND  moved  to  set  aside 
the  fi.  fa.  in  this  cause,  which  had  issued 
against  the  defendants'  property  in  the  County 
of  Otsego  ;  and  one  ground  which  he  took  was 
that  a  fi.  fa.  had  previously  issued  in  the  same 
cause  into  the  County  of  Herkimer,  returnable 
At  last  Oct.  Term,  which  had  been  levied  on 
the  defendants'  property,  and  before  the  sale 
under  the  first,  this  fi.  fa.  was  issued  into  Ot- 
sego, returnable  at  this  term  ;  so  that  there 
were  two  writs  of  fi.  fa.  running  at  the  same 
time  in  two  different  counties. 

Mr.  A.  Conkling,  contra,  to  show  that  this 
was  correct  practice,  cited  2  Tidd,  912 ;  1 
Archb.,  216  ;  2  Dunl.,  771. 

Curia,.  The  books  of  practice  agree  that  this 
is  regular. 

Motion  denied. 


457*]   *JACKSON,   ex.   dem.   CAREY   and 

GOODELL, 

«. 

SUTPHEN. 

Application  for  Judgment  as  in  Case  of  Nonsuit 
— Call  of  Cause  on  First  Day  of  Term. 

Where  a  cause  is  called  on  the  calendar,  at  the 
first  day  of  the  Circuit,  but  not  reached  afterwards, 
it  is  no  excuse  against  a  motion  for  judgment  as  in 
case  of  nonsuit,  that  the  usual  practice  at  the  Cir* 
cuit  has  been  to  call  over  the  calendar  on  the  first 
day,  without  taking  it  up  in  order;  unless  the 
judge  intimate  that  he  will  not  consider  the  first  the 
regular  and  ordinary  call. 

ON  motion  for  judgment,  as  in  case  of  non- 
suit, for  not  going  to  trial  at  the  Otsego 
Circuit,  in  September  last,  it  was  opposed  on 
the  ground  that  it  had  been  the  practice  of  the 
Circuit  judge  in  that  county,  at  the  former 
circuits,  to  call  over  the  calendar  on  the  first 
day  of  the  Circuit,  but  not  to  take  it  up  in  or- 


der till  the  second  day ;  that  such  was  the 
case  at  the  last  September  Circuit,  though  the 
judge  did  not  declare  that  he  intended  to  adopt 
the  same  practice  as  formerly  ;  and  the  cause 
was  not  reached  at  the  subsequent  call. 

Mr.  H.  Lathrop,  for  the  motion. 

Mr.  L.  Beardsley,  contra. 

Curia.  We  cannot  recognize  any  such  prac- 
tice as  is  contended  for.  The  judge  gave  no 
intimation  that  the  first  call  of  the  calendar 
was  considered  by  him  merely  informal  or  ir- 
regular. We  must  take  it  to  have  been  the 
regular  and  ordinary  call.  It  was  the  duty  of 
the  plaintiff  to  have  been  ready  for  trial  when 
his  cause  was  first  called. 

Motion  granted. 


BROWN  AND  IVES  v.  OSBORNE. 

Office  of  Commissioners,  under  Act  of  1818 — 
Vacant,  under  Act  of  1823. 

The  office  of  Commissioners  to  take  affidavits.  &c., 
under  the  Act  of  1818,  in  the  cities,  became  vacant 
by  the  appointment  of  new  Commissioners  for  the 
cities,  under  the  Act  of  1833. 

ON  motion  for  judgment,  as  in  case  of  non- 
suit, on  the  usual  affidavit,  it  was  objected 
that  the  jurat  of  the  affidavit  was  subscribed, 
"G.  M.  G.,  Commissioner  under  Act  24th 
March,  1818."  This  Commissioner  resided  in 
the  City  of  N.  Y.  A  certificate  of  the  Secre- 
tary of  State  was  produced,  that  the  Governor 
and  Senate  had  appointed  Commissioners  for 
that  city  ;  and  the  question  was,  whether  this 
vacated  the  office  of  Commissioner  under  the 
Act  of  24  Mar.,  1818,  in  cities.  ( Vide  sess.  41. 
ch.  55,  and  sess.  46,  ch.  197,  sec.  4.) 

*  Curia.  We  think  the  office  became  [*458 
vacant  by  the  appointments  under  the  Act  of 
1823.  The  second  proviso  in  the  4th  section 
of  this  Act,  "that  nothing  in  that  section 
shall  apply  to  commissioners  in  the  cities,"  re- 
lates merely  to  the  mode  of  appointment,  and 
excludes  them  from  the  operation  of  the 
second  proviso.  When  new  Commissioners 
were  appointed  for  the  city,  under  the  1st  sec- 
tion of  that  Act,  the  old  Commissioners  went 
out  of  office,  by  the  9th  article  of  the  Consti- 
tution. 

Motion  granted. 
Cited  in-15  Abb.  N.  S..  134. 


Ex  PARTE  BASSETT. 

Court  of  Common  Pleas — Discretion^  to  Set  Aside 
Report  of  Referees  on  Question  of  Evidence — 
Mandamus. 

A  Court  of  C.  P.  has  a  right  in  their  discretion,  to 
set  aside  the  report  of  referees,  upon  the  ground 
that  it  is  founded  on  the  testimony  of  a  witness  who 
in  their  opinion  was  not  credible. 

So  of  the  verdict  of  a  jury. 


NOTE.— Power  of  court  to  reject  testimony  of  a  wit- 
ness as  incredible.  Compare  Elwood  v.  Western 
Union  Tel.  Co.,  45  N.  Y.,  549 ;  Newton  v.  Poke,  1 
Cow.,  109;  note. 

Mandamus— Discretion  of  lower  court  not  controlled 
by.  See  Hull  v.  Supervisors,  19  Johns.,  259,  note. 
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And  this  court  will  not  interfere  to  regulate  such 
discretion  by  mandamus. 

Although  they  may  think  the  C.  P.  erred. 

Unless  it  be  in  a  plain  case  admitting  of  no  doubt, 
so  tliat  there  is  no  room  for  discretion. 

Where  an  inferior  jurisdiction,  having  a  discre- 
tion, has  proceeded  to  exercise  it,  this  court  will 
not  control  it. 

CF.  INGALLS  moved  for  a  mandamus  to 
.  the  Judges  of  the  Court  of  C.  P.  of 
Washington  Co.  commanding  them  to  vacate 
a  rule  made  by  them,  setting  aside  a  report  of 
referees  in  a  cause  of  before  them  in  which 
Bassett  was  plaintiff  and  M.  H.  &  A.  S.  White 
were  defendants,  and  that  they  affirm  the  re- 
port which  was  in  favor  of  Bassett  ;  and  one 
point  made  was,  that  the  C.  P.  in  setting  aside 
the  report  proceeded  upon  the  ground  that  the 
principal  witness  sworn  before  the  referees  in 
behalf  of  the  plaintiff,  and  on  whom  they 
principally  relied,  was  not  a  credible  witness. 
There  was  evidence  before  the  referees  for  and 
against  the  credibility  of  the  witness. 

Mr.  Ingall*  remarked  :  it  is  the  peculiar 
province  of  referees  to  judge  of  the  credibility 
of  witnesses.  They  are  substituted  for  a  jury, 
who  are  the  exclusive  judges  of  credibility, 
and  no  court  has  the  power,  because  they  differ 
from  them,  to  set  aside  the  verdict.  The  office 
of  a  referee  and  juryman  are  precisely  similar. 
It  is  to  pass  upon  matters  of  fact  and  report 
the  determination — not  the  facts.  If  this  posi- 
tion be  correct,  the  court,  in  setting  aside  the 
report  of  the  referees,  have  manifestly  in- 
459*]  fringed  upon  their  province.  It  *is 
not  pretended  that  any  principle  of  law  has 
been  violated  by  the  referees. 

Curia,  per  WOODWORTH,  J.  On  looking 
into  the  papers  upon  which  the  court  below 
proceeded,  we  are  satisfied  they  erred.  We 
think  that  the  circumstances  relied  upon  to 
impeach  the  witness  before  the  referees  were 
not  so  strong  as  to  call  for  the  interference  of 
the  court  in  setting  aside  the  report.  But  it  is 
equally  clear  that,  whether  the  report  should 
be  set  aside  or  not,  was  a  question  of  discre- 
tion, the  extent  of  which  we  cannot  limit  by 
the  standard  of  our  own  opinion.  It  was  a 
question  upon  the  weight  of  evidence  ;  and 
courts  will  exercise  a  sound  discretion  on  this 
head,  in  controlling  the  reports  of  referees,  or 
the  verdict  of  a  jury.  Should  it  appear,  for 
instance,  that  a  witness  relied  upon  was  shown 
to  be  totally  destitute  of  credit,  as  that  he  was 
infamous,  and  he  was  not  at  all  supported  by 
any  other  evidence  in  the  cause,  the  court 
might,  in  their  discretion,  set  aside  a  report  or 
a  verdict  founded  upon  such  testimony.  So 
they  may  weigh  the  testimony,  and  if,  in  their 
view,  it  presents  a  striking  preponderance  on 
one  side  which  has  been  disregarded  by  the 
referees  or  the  jury,  the  court  may  relieve  al- 
though no  rule  of  law  have  been  violated. 
Wherever  an  inferior  jurisdiction,  having  a  dis- 
cretion, have  exercised  it,  this  court  does  not 
interfere  by  mandamus.  A  contrary  practice 
would  draw  before  us  every  investigation  of 
fact  which  may  arise  in  the  Court  of  C.  P. 
We  do  not  mean  to  say  that  we  would  not 
grant  a  mandamus  in  a  plain  case,  where  the 
evidence  is  all  one  way  and  there  is  nothing 
contradictory  ;  where  the  case  is  so  palpable 
as  to  leave  no  room  for  discretion  in  the  court 
below.  But  here  was  evidence  on  both  sides, 
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and  it  was  in  the  sound  discretion  of  the  court 
whether  they  would  interfere  or  not. 

SUTHERLAND,  J.  The  only  question  is, 
whether  the  court  below  had  a  rijiht  to  enter- 
tain the  question  of  credibility.  That  courts- 
will  review  evidence  upon  its  credibility,  even, 
before  a  jury,  in  extraordinary  cases,  is  un- 
doubted ;  and  it  follows,  of  co*urse,  that  they 
bave  the  same  power  in  relation  *to  evi-  [46O- 
dence  before  referees.  But  we  will  not  inter- 
fere merely  because  we  think  the  court  below 
have  decided  erroneously  in  a  mere  question 
of  fact  which  they  had  a  right  to  decided.  It 
must,  in  its  very  nature,  be  a  matter  of  discre- 
tion. 

Motion  denied. 

Cited  in— 22  N.  Y.,  519 ;  39  Barb.,  653 ;   43  Barb.,. 
313 ;  3  Abb.  Pr.,  62 ;  67  Ind.,  109. 


WARING  v.  BARRET. 

Costs — Liabilities  of  Assignee  of  Chose  in  Action 
— Of  Attorney. 

An  assignee  of  a  chose  in  action  on  which  a  suit  i». 
prosecuted  for  his  benefit,  on  judgment  for  the  de- 
fendant, is  liable  for  the  costs. 

An  attorney  is  liable  for  the  defendant's  costs,  in  a 
suit  brought  by  him  for  a  non-resident  plaintiff, 
where  the  defendant  succeeds ;  and  this  though  the 
plaintiff  be  merely  nominal,  having  assigned  his  de- 
mand to  a  resident. 

Form  of  the  rule  in  such  case,  that  the  attorney 
pay  $100,  and  that  the  assignee  pay  the  balance. 

MR.  WALLIS  moved  for  a  rule  that  the- 
attorneys  for  the  plaintiff  pay  the  defend- 
ant $100,  being  a  part  of  his  costs  which  had 
been  taxed  in  this  cause,  and  that  John  Brady 
pay  the  balance.  The  suit  was  instituted 
upon  a  promissory  note,  negotiable,  executed 
by  the  defendant  to  the  plaintiff,  who,  at  the- 
time  of  the  commencement,  of  the  luit,  and 
ever  since,  resided  without  this  State,  and  uo 
security  for  costs  had  been  filed.  The  note- 
was  assigned  to  Brady,  for  whose  benefit  this 
suit  was  prosecuted.  On  the  trial,  the  defend- 
ant proved  payment  and  had  a  verdict,  and 
his  costs  were  taxed  at  $176.57.  Brady  was, 
at  the  commencement  of  the  suit  and  still  is,  a_ 
resident  of  this  State. 

Mr.  Wallis  cited  the,14th  general  rule  of  Jan. 
Term,  1799,  to  show  that  the  attorneys  were 
liable;  and  The  People  v.  Bradt,  6  Johns., 
318  ;  and  Ketcham  v.  Clark,  4  Johns.,  484,  as 
to  the  liability  of  Brady. 

Messrs.  Dexter  and  M.  T.  Reynolds,  contra, 
contended  that  this  was  not  a  case  within  the 
rule  cited.  The  suit  was  commenced  for  the 
benefit  of  Brady,  who  is  liable  for  costs.  He 
resides  within  the  State,  and  has  so  resided 
ever  since  the  commencement  *of  the  [*461 
suit.  He  is  the  real  plaintiff,  and  will  be  so 
regarded  by  the  court,  within  the  14th  general' 
j-ule  of  Jan.  Term,  1799. 

Curia.  It  is  enough  to  subject  the  attorneys 
to  the  costs,  that  the  nominal  plaintiff  was  a 
non-resident  of  the  State  at  the  commencement 
of  the  suit.  By  the  rule  referred  to,  their  lia- 
bility is  confined  to  $100.  We  grant  the  rule 
that  they  pay  this  sum ;  and  that  Brady  pay 
the  balance,  (a) 

(a)  In  Norton  v.  Rich,  20  Johns.,  47,  there  was  a 
rule  for  an  attachment  against  the  assignee,  in  the 
first  instance,  it  appearing  that  the  taxed  bill  had 
been  demanded  by  him. 
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RULE. 

On  filing  affidavits  in  this  case,  by  which  it 
appears  that  the  plaintiff  is  a  non-resident  of 
the  State  of  N.  Y.,  and  that  he  was  such  non- 
resident at  the  time  of  the  commencement  of 
this  suit,  and  that  this  suit  was  prosecuted  for 
the  benefit  of  J.  Brady,  the  assignee  of  the 
note  on  which  the  action  was  founded  ;  and 
on  motion  on  the  part  of  the  defendant  in  this 
cause,  and  after  hearing  counsel  for  D.  B.  and 
J.  M. ,  attorneys  for  the  plaintiff  in  this  cause, 
ordered,  that  D.  B.  and  J.  M.,  Esquires,  pay 
to  the  defendant  his  costs  accrued  in  this 
cause,  to  an  amount  not  exceeding  the  sum  of 
$100  ;  and  that  the  said  J.  Brady  pay  to  the 
defendant  the  balance  of  said  costs,  and  the 
costs  of  this  motion. 

Cited  in— 6  Wend.,  660 ;  9  Wend.,  296 ;  10  Wend., 
621 ;  20  Wend.,  632;  8  How.  Pr.,  497 ;  4  Bos.,  637. 


PALMER  9.  PECK. 
Return  to  Certiorari — Amendment. 

How  far  the  court  will  order  a  justice  to  amend 
his  return  to  a  certiorari. 

They  will  not  order  him  to  return  that  such  a 
thin?  is  so,  but,  whether  it  be  so  or  not. 

ON  certiorai  to  a  justice's    court.     It  was 
moved  that  the  justice  amend  his  return, 
by  stating  certain  things  and  omitting  or  de- 
nying others. 

Per  Curiam.  We  never  direct  the  justice  to 
462*]  return  that  *such  a  thing  is  true  or 
otherwise ;  but  merely  order  him  to  supply 
defects  by  stating  whether  the  matters  to 
which  he  is  legally  called  upon  to  return,  and 
to  which  he  has  omitted  to  answer,  be  true  or 
false. 

Motion  denied. 


JACKSON,  ex  dem.  ELIZABETH  VROO- 

MAN  ET  AL. , 

HAINES. 

Ejectment — Female  Lessor — Attachment  for 


A  female  lessor  of  the  plaintiff,  in  an  action  of 
ejectment,  is  not  exempt  from  an  attachment  for 
non-payment  of  the  defendant's  costs ;  where  they 
do  not  exceed  $50. 

The  Statute,  exempting  females  'from  imprison- 
ment on  execution,  does  not  apply  to  such  a  case. 

Citations— 1  R.  L.,  348 ;  Act,  sess.  36,  ch.  203,  aec. 
49. 

A  MOTION  was  made  for  an  attachment 
against  Elizabeth  Vrooman,  one  of  the 
lessors  of  the  plaintiff,   for  non-payment  of 
the  defendant's  costs,  which  had  been  taxed 
on  a  verdict  in  his  favor  at  $33.50. 

Her  counsel  objected  that  the  lessor,  being 
a  female,  is  not  subject  to  arrest  and  imprison- 
ment for  costs,  incurred  as  a  lessor,  unless 
they  amount  to  more  than  $50.  He  relied 
upon  the  provision  in  the  34th  section  of  the 
Act  for  the  Amendment  of  the  Law  (1  R.  L., 
527)  exempting  females  from  imprisonment 
upon  civil  execution  for  any  recovery  which 
does  not  exceed  that  sum.  Attachments  are 
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n  the  nature  of  civil  executions  (5  Johns., 
115),  and  the  Legislature  so  consider  them  in 
the  Act  for  Relief  of  Debtors,  &c.  (1  R.  L., 
358,  sec.  1). 

Curia.  We  think  the  Statute  relied  upon 
does  not  apply  to  this  case.  It  is  that  no  fe- 
male person  shall  be  imprisoned  upon  execu- 
tion in  any  civil  action  for  debt  or  damages, 
in  which  the  debt  or  damages  shall  not,  exclu- 
sive of  costs,  exceed  $50.  The  terms  made 
use  of  do  not  reach  the  case,  and  the  conse- 
quence of  applying  them  to  an  attachment  for 
costs  against  a  female  lessor  would  be  to  de- 
prive the  defendant  of  all  remedy.  An  attach- 
ment is  the  only  process  by  which  the  costs 
can  be  collected.  The  law  does  not  give  an 
execution  against  the  goods,  so  that  both  per- 
son and  property  would  be  exempt  in  all  cases 
where  the  costs  are  not  more  than  $50.  This 
never  could  have  been  the  intention  of  the 
Legislature.  Indeed,  they  have  *given  [*463 
a  construction  to  the  1st  section  of  the  Act  for 
the  Relief  of  Debtors  with  Respect  to  the  Im- 
prisonment of  their  Persons  (1  R.  L.,  348),  the 
phraseology  of  which  is  much  like  this  section, 
which  shows  that  they  never  could  have 
meant  an  absolute  exemption.  In  1813  (sess. 
36,  ch.  203,  sec.  49)  they  passed  an  Act  declar- 
ing that  nothing  in  the  1st  section  of  the  Act 
for  the  Relief  of  Debtors,  &c.,  should  be  con- 
strued to  embrace  the  imprisonment  of  the 
plaintiff,  or  the  lessors  of  the  plaintiff,  for 
costs  only.  If  there  had  otherwise  been  any 
doubt  upon  our  minds,  it  would  have  been 
moved  by  this  declaratory  law.  We  are  clear 
that  this  lessor  is  not  exempt  from  the  process 
of  attachment  either  by  the  terms  or  policy  of 
the  Statute. 

Motion  granted.  * 


J.  S.  &  CORNELIUS  V.  S.  ROOSEVELT 
GARDINIER. 

BUI  of  Particulars — Order  for — Stay  of  Proceed- 
ings—  Use  of  One  Christian  Name  in  Title, 
Enough. 

The  defendant  may  demand  a  bill  of  particulars 
before  appearance. 

An  order  for  a  bill  of  particulars,  staying  the  pro- 
ceedings absolutely  till  a  bill  is  delivered,  is  irregu- 
lar. 

It  should  be  that  a  bill  be  furnished  by  such  a  day 
or  cause  shown  against  it. 

But  though  irregular,  it  stays  the  proceedings  till 
vacated. 

The  law  knows  of  but  one  Christian  name,  and. 
therefore  the  omission  of  V.  S.  in  the  name  of  one 
of  the  plaintiffs  in  the  title  to  such  an  order,  is  not 
a  misentitling  as  will  render  it  null. 

Citations— 1  Chit.,  724 ;  5  Johns.,  84. 

JULY  1 ,  1823,  the  defendant's  attorney  re- 
ceived a  declaration  containing  the  com- 
mon counts  in  afurumpsil,  and  July  12,  on  a 
proper  affidavit,  he  obtained  from  a  judge  of 
the  C.  P.,  who  was  a  counselor,  &c.,  an  order 
"that  all  further  proceedings  be  stayed  until 
the  plaintiff's  attorney  deliver  to  the  defend- 
ant's attorney,  a  bill  of  particulars  for  which 
this  action  is  brought. "  In  the  title  of  the  order, 
in  the  name  of  Cornelius  V.  S.  Roosevelt,  the 
letters  V  S.  were  omitted.  The  plaintiffs  at- 
torney believing  this  order  to  be  a  nullity  on 
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the  face  of  it,  paid  no  attention  to  it,  but  pro- 
ceeded and  took  his  default. 

Mr.  A.  Burr  moved  to  set  aside  this  default 
for  irregularity. 

Mr.  H.  Bleecker,  contra,  contended  that  the 
464*]  order  was  a  nullity,  *1.  Because  the  de- 
fendant does  not  show  by  his  affidavit  on  which 
the  motion  is  founded, that  he  had  appeared  in 
the  cause,  when  the  order  was  obtained.  This 
is  necessary.  (Kitchin  v.  Blanchard,  1  Bos.  & 
P.,  378.)  2.  The  order  should  have  been  to 
show  cause.  (1  Tidd,  534 ;  1  Dunlap,  403.) 
3.  The  order  is  wrongly  entitled. 

Curia.  The  case  cited  from  Bosanquet  & 
Puller  is  in  point,  to  show  that  in  the  C.  P. 
the  defendant  has  no  right  to  demand  a  par- 
ticular till  after  he  has  appeared  in  the  action; 
but  we  find  that  the  practice  is  different  in  the 
Court  of  K.  B.  In  Derry  v.  Lloyd,  1  Chit., 
724,  it  was  decided  that  the  defendant  may 
obtain  an  order  for  a  particular  before  appear- 
ance. In  a  note  to  that  case,  Chitty  cites  Im- 
pey's  K.  B.,  8th  ed.,  where  the  same  doctrine 
is  laid  down  and  the  difference  between  the 
practice  of  the  C.  P.  and  K.  B.  is  noticed.  The 
reason  given  in  favor  of  the  practice,  as  it  pre- 
vails in  the  latter  court  is,  that  the  defendant, 
on  seeing  the  plaintiff's  particular,  may  not 
think  it  worth  while  to  be  at  any  further  ex- 
pense, and  settle  the  suit.  We  think  the  prac- 
tice of  the  K.  B.  the  more  reasonable.  The 
same  case  of  Derry  v.  Lloyd  determines  the 
effect  of  this  order.  We  agree  that  it  was  ir- 
regular. It  should  have  been  to  furnish  a  par- 
ticular by  a  certain  day  or  show  cause.  But 
it  cannot  be  treated  as  a  nullity.  Though  im- 
providently  made,  or  not  in  due  form,  it  was 
effectual  to  stay  the  proceedings,  till  revoked 
by  the  judge  of  set  aside  on  motion.  In  Derry 
v.  Lloyd  the  judge  granted  an  order  for  a  par- 
ticular in  an  action  for  an  assault,  to  which, 
as  was  agreed  by  the  court,  it  was  wholly  in- 
applicable. The  attorney  proceeded  and  took 
a  default  notwithstanding  the  order,  and  it  was 
set  aside — the  court  holding  the  order  opera- 
tive till  complied  with,  or  vacated.  The  V. 
S.  were  no  part  of  Cornelius  Roosevelt's  name. 
The  law  knows  of  but  one  Christian  name. 
The  order,  therefore,  was  properly  entitled. 
franklin  v.  Talmadge,  5  Johns.,  84. ' 
Motion  granted. 

Cited  in— i  Hill,  557;  H  Barb.,  307;  39  Barb.,  482; 
11  How.  Pr..  460;  32  How.  Pr.,  188;  26  Hun,  12;  52  Ind.. 
348  (21  Am.  Rep.,  180, 181). 


465*]   *MOREY  «.  SHEARER. 
THE  SAME  «.  THE  SAME. 

Judgment  by   Confession — Motion  to  Set  Aside 
for  Usury — Feigned  Issue. 

On  moving  to  set  aside  a  judgment  by  confession, 
on  bond  and  warrant  of  attorney,  for  usury,  it  ap- 
pearing from  the  affidavits  to  be  doubtful  whether 
the  allegation  of  usury  was  true  or  not,  the  court 
directed  a  feigned  issue  to  try  the  fact. 

Form  of  the  rule. 

JUDGMENTS  for  the  plaintiff,  on  confes- 
J     sion  by  bond  and  warrant  of  attorney. 

1.— See  note  to  this  case  in  Law.  ed. 
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Messrs.  C.  F.  Ingatts  and  J.  Crary  moved  to 
set  aside  both  judgments,  on  the  ground  that 
the  bonds  and  warrants  on  which  they  were 
entered  were  usurious. 

Messrs.  I.  Williams  and  Van  Vechten,  contra. 

The  motion  was  heard  upon  lengthy  affida- 
vits, for  and  against  the  usury,  containing 
facts  which  it  is  not  necessary  to  state. 

The  Court,  being  clearly  of  opinion  that  no 
usury  was  made  out  in  the  bond  and  warrant 
upon  which  the  warrant  in  the  second  cause 
was  entered,  denied  any  further  proceedings 
as  to  this.  But  it  appearing  to  be  doubtful 
whether  the  bond  and  warrant  of  attorney,  on 
which  the  judgment  in  the  first  cause  was  en- 
tered, were  or  were  not  usurious,  they  directed 
an  issue  to  try  the  question. 

Rule  accordingly. 

NOTE.     The  rule  was  drawn  up  by  Mr.  A. 
Van   Vechten,  one  of  the  plaintiff's  counsel, 
and  was  entered  as  follows  : 
"LEWIS  SHEARER 

ads. 
WILLIAM  MOREY. 

THE    SAME 
ads. 

THE  SAME. 
On  motion  of  Mr.  C.  F.  Ingatts,  attorney  for 
the  defendant  in  the  above  two  causes,  and  on 
reading  the  affidavits  as  well  on  the  part  of 
the  defendant,  in  support  of  the  motion,  as  on 
the  part  of  the  plaintiff,  in  opposition  thereto, 
it  is  ordered  that  the  defendant'^  attorney 
prepare  the  draft  of  a  feigned  issue  to  try  the 
question,  whether  the  bond  and  warrant  of  at- 
torney, on  which  the  plaintiff's  first  judgment 
is  entered,  are  usurious  ;  and  *that  the  [*466 
draft  of  such  issue  be  served  upon  the  plaint- 
iff's attorney,  within  eight  days  after  obtaining 
a  certified  copy  of  this  rule,  who  shall  have 
leave  to  propose  and  serve  amendments,  with- 
in six  days  thereafter ;  and  if  the  said  attor- 
neys cannot  settle  the  terms  and  form  of  such 
issue,  it  shall  be  the  duty  of  the  defendant's 
attorney  to  give  eight  days  notice  to  the 
plaintiff's  attorney  that  he  will  apply  to  one  of 
the  judges  of  this  court,  at  a  certain  time  and 
place  to  be  specified  in  such  notice,  to  have 
the  terms  and  form  of  said  issue  settled  ;  and 
it  is  further  ordered  that  the  said  issue  be  tried 
at  the  next  Washington  Circuit,  and  that  the 
residue  of  the  motion  on  the  part  of  the  de- 
fendant in  the  above  causes  he  denied  with 
costs." 

At  another  day  the  rule  was  so  modified  by 
the  court,  on  motion  of  Mr.  Crary,  one  of  the 
counsel  for  the  defendant,  as  to  embrace  the 
question  of  payment  upon  one  of  the  judg- 
ments ;  and  as  this  alteration  was  made  at  a 
late  day  in  term,  the  court  enlarged  the  time 
of  making  up  the  issue. 


IN  THE  MATTER  OF  BUGBEE 

v. 
THE  SURROGATE  OF  YATES  COUNTY. 

Formation    of  »New   County  —  Jurisdiction    of 
Surrogate.  • 

Bugbee,  an  inhabitant  of  the  town  of  Benton,  in 
the  County  of  Ontario,  died  and  afterwards  the 
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County  of  Yates  was  erected  including  the  town  of 
Benton.  Held,  that  the  granting  administration  of 
the  estate  of  Busrbee  pertained  to  the  Surrogate  of 
Ontario,  and  not  to  the  Surrogate  of  Yates. 

¥M.  OLIVER  moved  for  a  mandamus  to 
.  the  Surrogate  of  the  County  of  Yates, 
commanding  him  to  grant  letters  of  adminis- 
tration of  the  goods,  &c.(  of  Alva  Bugbee,  late 
of  the  town  of  Benton,  in  the  County  of  On- 
tario (but  now  Yates),  to  Jesse  Bugbee.  A. 
Bugbee  died  Mar.,  1821.  At  the  time  of  his 
death  he  resided  in  the  town  of  Benton,  in  the 
County  of  Ontario.  In  Feb.,  1823,  the  town 
472*]  *of  Benton,  with  some  other  towns, 
were  erected  into  a  separate  county  by  the 
name  of  Yates.  (Law's  sess.  21,  ch.  30.)  In 
June,  1823,  Jesse  Bugbee  demanded  of  the 
Surrogate  of  Yates  Co.,  letters  of  administra- 
tion, &c.,  A.  Bugbee  having  died  intestate. 
The  Surrogate  doubting  his  jurisdiction,  de- 
layed granting  administration  till  the  opinion 
of  this  court  could  be  taken  on  the  subject. 

Mr.  Oliver  remarked  that  the  only  question 
for  the  court  would  be  whether  the  Surrogate 
of  Yates  has  jurisdiction,  or  whether  the 
granting  of  letters  properly  belonged  to  the 
Surrogate  of  Ontario.  The  Surrogate  of 
Yates  did  not  wish  to  act  unadvisedly  ;  and 
the  question  is  brought  forward  in  this  form 
with  his  consent.  That  the  court  would  give 
their  opinion  for  the  instruction  of  an  officer 
in  his  duty,  even  where  it  is  brought  forward 
ex  parte.  will  appear  by  E.  Cook's  case,  15 
Johns.,  183. 

Curia.  We  think  the  Surrogate  of  Yates 
has  no  jurisdiction.  The  3d  section  of  the 
Act  Relative  to  the  Office  of  Surrogate  pro- 
vides that  Surrogates  shall  "  have  sole  and  ex- 
clusive power  to  take  the  proof  of  the  last 
wills,  and  grant  letters  of  administration  of 
the  goods,  &c.,  of  all  deceased  persons  who,  at 
or  immediately  previous  to  their  death,  shall 
have  been  inhabitants  of  the  respective  coun- 
ties of  such  Surrogates."  Alva  Bugbee  was, 
at  the  time  of  his  death,  an  inhabitant  of  the 
County  of  Ontario,  and  granting  letters  of  ad- 
ministration pertains  to  the  Surrogate  of  the 
latter  county. 

Motion  denied. 
Cited  In— 10  Abb.  Pr.,  437 ;  24  Cal.,  189. 


BYRNE,  Executrix  of  BYRNE,  «.  MORRIS. 

Return  of  Cepi  Corpus — Defendant  at  Large- 
Filing  of  Common  Bail—"  So  Sick,"  &c.,  Sur- 
plusage in  Return. 

On  a  return  of  cepi  corpus,  the  plaintiff  may  pro- 
ceed to  file  common  bail  and  take  judgment,  though 
the  sheriff  in  fact  have  suffered  the  defendant  to  go 
at  large  without  bail. 

A  return  by  a  sheriff  thus :  "  I  have  taken  the  de- 
fendant, who  remains  under  my  custody,  so  sick 
that  I  cannot  have  his  body  before  the  justices,  &c.," 
is  a  return  of  cepi  corpus  simply,  that  the  addition 
"  so  sick,  &c.,"  is  surplusage. 

It  seems  that  the  English  return  of  languidus  has 
no  application  to  this  State. 

THE  sheriff  arrested  the  defendant  upon  the 
capias  ad  respondendum,  and  returned  it 
473*]  thus  :  "  By  virtue  of  the  within  *writ 
to  me  directed,  I  have  taken  the  within  named 
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Andrew  Morris,  who  remains  under  my  cus- 
tody, so  ill  and  weak  that  I  cannot  have  his 
body  before  the  justices  of  the  Supreme  Court 
of  Judicature,  at  the  day  and  place  within 
contained  as  I  am  within  commanded,  without 
the  greatest  danger  and  peril  of  his  life."  The 
plaintiff  filed  common  bail,  and  receiving  no 
notice  of  retainer,  proceeded  to  judgment  by 
affixing  a  notice  of  the  rule  to  plead,  in  the 
clerk's  office,  &c.  The  declaration  described 
the  defendant  as  in  custody,  &c.,  the  ordinary 
form  upon  a  cepi  corpus;  and  now, 

Mr.  J.  AntJion,  for  the  defendant,  moved  to 
set  aside  the  proceedings  for  irregularity.  He 
said  the  return  of  languidus  is  in  correct  form 
according  to  all  the  precedents ;  and  the  de- 
fendant remained  in  the  actual  custody  of  the 
sheriff.  (Tidd  Prac.  Forms,  83 ;  Officina 
Brev.,  221  ;  Dalt.  Sheriff,  211.)  Being  in 
custody,  the  plaintiff  ought  to  have  declared 
against  him  according  to  the  form  prescribed 
in  the  Act  (1  R.  L.,  353,  sec.  11),  expressing  in 
custody  of  what  sheriff  he  was.  The  declara- 
tion was  incorrectly  served  by  putting  up  a 
notice  in  the  clerk's  office.  It  should  have  been 
served  on  the  prisoner  himself,  or  on  the  sher- 
iff or  jailer.  (Ib.) 

It  is  doubtful  whether,  upon  the  ordinary  re- 
turn of  languidus,  the  defendant  is  sufficiently 
in  court  for  the  purpose  of  any  proceedings 
whatever  against  him,  until  his  body  is  brought 
in  by  habeas  corpus  (2  Lill.  Pr.  Reg.,  478),  or 
by  a  duces  tecum  languidum.  (Ree's  Encyclop., 
Languidus.)  Unless  the  proceedings  are  in 
one  of  the  ways  for  which  we  contend,  the 
judgment  will  always  pass  against  the  sick 
man  by  surprise,  the  sheriff  always  contenting 
himself  with  a  mere  entrance  into  a  sick  man's 
chamber,  on  which  he  founds  his  return. 

Messrs.  R.  Emmet  and  C.  White,  Jr.,  contra. 
The  defendant  (or  his  friends),  is  evidently  at- 
tempting, under  pretense  of  his  sickness,  to 
baffle  the  justice  of  the  court. 

*The  whole  objection  is  founded  [*474 
upon  the  supposition  that  the  defendant  is  to 
be  deemed  actually  in  prison;  whereas,  in  fact 
and  form,  the  return  imports  no  such  thing, 
but  directly  the  reverse.  It  alleges  that  the 
defendant  was  arrested,  but  that  he  was  sick, 
and  the  sheriff  could  not  bring  him  into  court; 
or,  in  other  words,  commit  him  to  prison.  For 
if  he  had  committed  him  to  prison,  the  whole 
command  of  the  writ  would  have  been  obeyed; 
and  whether  sick  or  well,  the  return  would 
have  been,  simply,  that  he  had  him  in  custodia, 
to  wit:  in  prison.  But  the  languidus  is  assigned 
as  a  reason  why  he  could  not  have  him  in 
close  custody  (arcta  et  salva  custodia).  As  to 
his  being  under  his  custody  (sub  custodia),  every 
defendant  arrested  is  so,  even  when  his  ap- 
pearance is  indorsed,  in  legal  contemplation. 
The  very  form  of  the  declaration  is  so,  as  the 
defendant  in  that  case,  as  well  as  where  he 
gives  bail,  is  stated  to  be  in  custody,  &c.  It  is 
a  fiction,  for  the  purpose  of  giving  jurisdiction; 
but  as  to  the  service  of  the  declaration  it  is  the 
fact  only  which  is  looked  at,  to  wit:  that  the 
defendant  is  actually  in  jail. 

The  reason  of  the  thing  is  so.  Thus  the 
Statute  referred  to  (1  R.  L.,  353,  sec.  11)  re- 
quires the  declaration  to  be  special,  only  where 
the  defendant  is  taken  and  imprisoned,  or  de- 
tained in  prison  for  want  of  sureties;  that  is, 
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where  he  is  either  originally  actually  commit- 
ted to  prison,  or  subsequently  surrendered  for 
want  of  bail.  The  Act  meant  to  guard  against 
a  judgment  by  surprise  when  the  defendant 
was  in  close  custody,  and  could  have  no  access 
to  friends  or  other  persons  to  assist  him.  The 
plaintiff  then  should  be  bound  to  serve  him 
personally,  or  the  sheriff  with  the  declaration. 
But  where  he  is  merely  arrested,  and  then  left 
at  large  at  his  own  house,  surrounded  by 
friends,  with  all  opportunities  of  access,  nei- 
ther the  words  or  spirit  of  the  Act  apply. 

The  only  question  is,  whether  the  court,  by 
the  arrest,  got  jurisdiction  of  the  case.  Of  this 
there  can  be  no  doubt.  A  man's  being  sick  is 
no  reason  he  should  be  exempt  from  suit.  It 
may  be  a  reason  with  the  court  in  giving  in- 
dulgences, to  enable  him  to  make  a  fair  de- 
475*]  fense.  But  when  the  *arrest  is  once 
made,  and  the  defendant  in  custody,  in  legal 
contemplation  (we  speak  now  of  the  formal 
custody  which  gives  jurisdiction),  the  plaintiff 
is  at  liberty  to  proceed  with  his  suit.  This  is 
so  in  every  case.  It  is  so  when  the  appear- 
ance is  indorsed.  He  is  then,  for  the  purpose 
of  the  suit,  supposed  to  be  in  custody.  It  is 
so  where  he  is  arrested  ou  bailable  process, 
and  suffered  by  the  sheriff  to  go  without  bail; 
and  the  plaintiff  may  waive  bail  and  take  judg- 
ment against  him.  ft  is  so  when  he  is  in  actual 
custody.  The  jurisdiction  over  the  suit  attaches 
upon  the  arrest,  in  whatever  way  the  defend- 
ant is  disposed  of. 

Then,  in  this  case,  the  plaintiff  had  a  right  to 
file  his  declaration  and  proceed  in  the  suit  ; 
and  he  was  not  bound  to  serve  the  declaration 
on  the  sheriff  or  defend  personally. 

As  to  the  possibility  of  the  defendant's  be- 
ing surprised,  it  is  a  sufficient  answer  to  say, 
that  when  such  a  case  arises  the  court  will 
give  relief.  None  here  is  pretended.  But  the 
argument  has  no  weight  in  it.  The  sick  man, 
when  served  with  a  writ,  is  apprised,  in 
the  most  solemn  manner,  of  the  suit.  He  has 
only,  as  in  other  cases,  to  request  his  attorney 
or  his  friends,  or  some  of  his  family,  to  attend 
to  it. 

It  may  be  proper  to  add  that  the  return  of 
languidus,  in  England  and  here,  is  of  a  totally 
distinct  nature.  In  England  each  court  has  a 

grison  of  its  own — the  Marshalsea  for  the  K. 
,  and  the  Fleet  for  the  C.  P.  All  prisoners, 
in  legal  contemplation,  and  in  fact  where  the 
body  is  actually  taken,  are  brought  to  London 
and  committed  to  one  or  the  other  prison,  and 
the  sheriff's  duty  and  power  over  the  prisoner 
then  ceases.  These  prisons  are  distinct  from 
the  jails  or  county  prisons.  Now,  when  the 
sheriff  is  permitted  to  return  languidus,  it  is 
not  an  excuse  for  not  arresting  the  defendant, 
but  for  not  bringing  in  the  body ;  that  is, 
bringing  him  from  a  remote  county  in  En- 
gland, for  instance,  and  committing  him  to 
the  Fleet  or  Marshalsea.  Accordingly,  in  the 
instances  of  return  of  languidus,  referred  to 
by  the  defendant's  counsel,  the  sheriff  states 
in  the  return  that  the  defendant  has  been  ar- 
rested and  remains  in  His  Majesty's  Prison 
under  his  custody,  i.  e.,  in  the  common  jail  of 
that  county,  so  weak,  &c.,  that  he  cannot  have 
476*]  him  before  our  Lord,  the  *King,  &c. ; 
that  is  cannot  bring  him  to  London,  and  turn 
him  over  to  the  marshal.  (Tidd  Pr.,  Forms, 
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83,  Am.  ed.)  So  in  everal  returns  given  in 
the  New  RetornaBrev.,  167,  the  defendant  is 
always  stated  to  \teinprisonadominiregis,  or  in 
prisona — not  in  custodia  merely.  And  the 
sickness  of  the  defendant  is  given  as  the  ex- 
cuse for  not  bringing  him  to  London  and 
delivering  him  to  the  marshal. 

In  England  the  plaintiff  cannot  proceed 
until  the  defendant  is  thus  brought  up  and 
turned  over.  But  with  us  every  sheriff  of 
every  county  is  the  marshal,  and  the  defend- 
ant being  in  his  custody,  sick  or  well,  the 
plaintiff  may  proceed  precisely  as  he  may  in 
England,  after  the  prisoner  is  delivered  to  the 
marshal.  And  it  would  be  a  strange  doctrine 
in  England,  if  after  the  prisoner  is  in  the 
marshal's  hands,  the  plaintiff  must  stop  his 
suit  because  he  was  sick. 

Mr.  Ant/ion,  in  reply.  As  to  all  the  grounds 
assumed  by  the  plaintiff,  I  answer,  the  sheriff 
has  returned  that  he  has  the  defendant  in  his 
custody.  He  is,  therefore,  a  prisoner,  and 
should  have  been  proceeded  against  accord- 
ingly. 

The  plaintiff  supposes  the  sheriff  to  have 
returned  that  he  has  arrested  the  defendant, 
who  is  so  sick  that  he  cannot  convey  him  to 
prison.  This  is  not  the  return.  It  is,  that  he 
remains  in  his  custody  ;  the  very  return  made 
in  England,  when  the  defendant  is  in  prison 
and  sick.  On  such  a  return  in  England,  the 
defendant  cannot  be  treated  otherwise  than  as 
a  prisoner,  and  a  different  rule  here  would 
confound  all  practice  on  returns.  How  can 
this  defendant  be  before  the  court  unless  he  is 
in  custody  ?  When  an  appearance  is  in- 
dorsed, a  rule  is  entered  accordingly.  Here, 
unless  he  is  a  prisoner,  the  court  cannot  have 
jurisdiction. 

Curia.  The  question  is,  whether  this  is  to  be 
considered  the  ordinary  return  of  cepi  corpus, 
or  cepi  corpus  in  custodia.  It  is  perfectly  evi- 
dent that  the  latter  was  not  intended.  The 
sheriff  served  the  writ,  and  the  defendant  was 
so  sick  that  he  could  not  be  conveyed  to 
prison  with  safely.  If  he  was  in  the  custody 
of  the  sheriff  in  the  county  prison,  it  is  imma- 
terial whether  he  was  sick  or  well,  and  it 
would  be  *idle  to  mention  this  fact  of  [*477 
sickness  in  the  return,  unless  it  was  intended 
as  an  excuse  for  not  committing  him  to  jail. 
He  never  was  committed  to  prison  ;  and  it  is 
in  this  case  only  that  the  plaintiff  is  bound  to 
designate  the  place  of  imprisonment  in  his 
declaration,  or  serve  it  either  personally  upon 
the  defendant,  or  deliver  it  to  the  jailer.  If 
the  defendant  has  never  been  in  jail,  service 
on  the  jailer  would  be  a  nullity.  We  think 
this  is  to  be  considered  a  return  of  cepi  corpus, 
simply,  and  all  the  additional  matter  con- 
tained in  the  return  may  be  rejected  as  surplus- 
age, though  it  would  form  a  very  good  ground 
for  a  judge's  enlarging  the  time  to  plead,  or 
an  excuse  for  omitting  to  defend,  upon  motion 
to  set  aside  a  default  on  the  ground  of  merits. 
By  a  return  of  cepi  corpus,  the  defendant  is 
considered  in  custody,  for  the  purpose  of  giv- 
ing the  court  jurisdiction. 

This  was  treated  on  the  argument  for  the 
defendant,  as  the  English  return  of  languidus; 
but  it  is  not  so.  In  England,  the  K.  B.  and 
C.  P.  have  their  respective  prisons — the  Mar- 
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«halsea  belongs  to  the  former,  the  Fleet  to  the 
latter  ;  and  sometimes,  when  the  defendant  is 
siek  in  a  remote  part  of  the  kingdom,  the 
sheriff,  instead  of  committing  him  to  one  of 
these  prisons,  as  he  is  required  to  do  by  the 
process,  confines  him  in  the  county  prison, 
;and  then  makes  the  return  quod  est  Uinguidus 
in  prisona  dornini  regis.  But  the  practice  upon 
.a  return  of  languidus  has  no  application  to  this 
•case.  The  moment  a  sheriff  arrests  the  de- 
fendant he  is  in  custody,  and  the  sheriff  may 
so  return,  though  in  fact  he  suffers  him  to  go 
at  large  without  bail.  The  plaintiff  has  pro- 
ceeded regularly,  and  the  motion  to  set  aside 
the  proceedings  must  be  denied. 

Motion  denied.(a) 

(a)  Before  the  23  Hen.  VI.,  ch.  9,  A.  D.  1445  (en- 
acted in  this  State ;  1  R.  L.,  423  sec.  13),  the  sheriff 
was  not  obliged  to  let  to  bail  persons  arrested  on 
mesne  process ;  and  in  case  of  his  refusal,  they 
were  obliged  to  sue  out  a  writ  tie  matwcaption,  2 
H.  BL,  433-4.  If  to  a  capias  he  returned  cepi  cor- 
pus et  paratum  habeo,  he  was  bound  to  have  the 
body  at  the  return  of  the  writ ;  and  on  failure  was 
amerced.  Dalt.  Sh..  211,  213.  But  if  he  returned 
cepi  corpus,  et  quod  est  languidus  in  prisona,  this 
478*]  was  a  good  *return,  if  true  that  the  party 
was  sick ;  and  a  duces  tecum  might  be  awarded  to 
the  sheriff  to  bring  in  the  prisoner  ;  or  the  defend- 
-ant,  if  he  would  appear,  might  be  received  so  to  do. 
lh.,  213.  If  the  return  was  false,  the  sheriff  was 
liable  to  be  punished  by  fine  and  imprisonment.  Id. 
Whether  a  return  of  languidus  est  was  good,  with- 
out adding  in  prisona,  was,  in  the  time  of  Dalton, 
not  well  settled.  Ib.  The  returns  of  lanyuidiis 
given  by  him  are  as  follows :  "  By  virtue  of  this 
writ,  A.  B.,  within  named,  is  taken  by  his  body  and 
is  detained  in  prison  or  jail,  so  sick  that  I  cannot 
have  his  body  at  the  day  and  place  within  contained, 
without  danger  of  his  death."  Another :  "  By 
virtue  of  this  writ  to  me  directed,  I  have  taken  the 
body  of  the  within  named  J.  S.,  which  said  J.  S.  is 
in  the  prison  of  our  Lord,  the  King  of  C.,  so  sick 
that,  for  fear  of  his  death,  I  cannot  have  him  be- 
fore the  justices  within  written,  at  the  day  and 
place  within  contained,  as  within  I  am  command- 
•er. "  Another  (like  the  last  as  to  the  caption): 
*'  Which  said  J.  is  afflicted  with  so  many  infirmities, 
that  I  cannot  have  him  without  great  danger  of  his 
•death,  on  account  of  the  debility  of  his  body,  be- 
fore the  justice  within  written,  at  the  day  and 
place  within  contained,  &c.  Id.,  211. 

An  action  did  not  lie  for  a  false  return  of  lan- 
duidus.  Boles  v.  Lassels,  Cro.  Eliz.,  852.  The 
.sheriff  was  liable  to  an  amercement  only.  But  an 
action  lay  for  a  false  return  of  cepi  corpus,  if  he 
had  not  taken  bail.  Roll.  Abr.,  807;  Bac.  Abr., 
Sheriff,  O. 

Where  there  was  a  return  of  cepi  corpus,  and  the 
sheriff  did  not  produce  the  defendant,  the  ancient 
mode  of  compelling  him  so  to  do  was  by  amerce- 
ment ;  and  this  practice  appears  to  have  continued 
from  the  earliest  times  down  to  the  beginning  of 
the  reign  of  Geo.  II.,  and  to  have  given  way  to  the 
proceeding  by  attachment  at  some  period  between 
the  years  1724  and  1729.  Vide  2  H.  BL,  434,  n.  a, 
where  all  the  authorities  on  this  subject  are  fully 
•cited. 

It  will  be  seen  by  the  opinion  of  the  court,  and 
the  argument  in  the  principal  case,  that  this  bring- 
ing1 in  the  body,  or  in  the  language  of  our  capias, 
having  it  before  the  justices,  &c.,  anciently  meant 
.an  actual  delivery  of  the  defendant  to  the  marshal 
of  the  Marshalsea.  But  in  this  State  every  county 
prison  is  a  Marshalsea  for  the  Supreme  Court,  and  a 
return  of  the  defendant  cepi  corpus  in  custodia 
.gives  the  court  jurisdiction,  though  it  import  no 
more  than  that  the  defendant  is  in  the  jail  of  the 
particular  sheriff  who  makes  the  return.  1  B.  L., 
.353.  sec.  11 

The  rule  to  bring  in  the  body  has  entirely  lost  its 
Ancient  meaning,  and  in  the  process  of  time  has 
•co_me  to  require  no  actual  interference  whatever 
with  the  body  of  the  defendant,  but  a  putting  in 
*pecial  bail.  Vide  Dunl.  Pr.,  195,  and  cases  there 
<:ited.  This  bail  is  the  marshal,  upon  a  cepi  corpus, 
;as  the  sheriff  is,  upon  a  cepi  corpus  in  custodia, 
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*Ex  PARTE  BAILY.          [*47» 

C /large  to  Jury— Omission  to  Notice  Part  of  Evi- 
dence— W/ten  Error— Slander— Interpretation 
of  Meaning  of  Words—  Verdict  in  Common 
Pleas— Weight  of  Evidence— New  Trial  De- 
nied— Application  for  Mandamus. 

It  seems  that  where  a  judge  omits  to  notice  ma- 
terial testimony  in  his  charge  to  the  jury,  this  is  not 
error,  unless  the  party  call  his  attention  to  it,  and 
request  him  to  give  it  hi  charge. 

The  remedy  for  refusing  to  comply  with  such 
request  is  not,  by  mandamus,  to  compel  a  new  trial 
(though  the  refusal  be  by  a  judge  of  the  C.  P.,  who 
should  refuse  to  grant  a  new  trial),  but  by  a  bill  of 
exceptions  and  a  writ  of  error. 

In  slander,  where  there  is  the  least  room  for  criti- 
cism on  the  import  of  the  words,  this  should  be 
determined  by  the  jury,  whose  decision  IB  con- 
clusive. 

Slander  is  in  the  nature  of  a  penal  action,  and 
though  the  jury  find  for  the  defendant  against  the 
weight  of  evidence,  a  new  trial  will  not  be  granted. 

Though  a  verdict  in  the  C.  P.  be  against  the  weig  h  t 
of  evidence,  and  that  court,  on  motion,  refuse  a  new 
trial,  there  being  a  counselor  at  law  on  the  bench, 
yet  this  court  will  not  interfere  by  mandamus. 

Because  the  granting  a  new  trial  rests  in  discre- 
tion. 

Though  this  court  might  interfere  by  mandamus 
in  an  extreme  case  of  this  nature,  as  where  there  is 
no  room  for  doubt,  yet  such  remedy  should  be  exer- 
cised very  sparingly. 

A  court  will,  in  their  discretion,  sometimes  deny 
a  new  trial,  though  the  verdict  be  plainly  against 
law,  as  if  the  nature  of  the  controversy  be  trifling, 
SCO. 

Citations— 12  Johns.,  416 ;  9  Johns.,  36. 

MR.  I.  SEEL  YE  moved  for  a  mandamus  to 
the  judges  of  the  Court  of  C.  P.  of  Otsego 
Co.,  commanding  them  to  grant  a  new  trial  in 
a  cause  in  that  court  between  Baily  plaintiff, 
and  Stocker  defendant.  The  action  was  slander 
for  charging  the  plaintiff  with  being  a  thief. 
On  the  trial,  witnesses  were  sworn  for  the 
plaintiff,  but  none  for  the  defendant.  P.  T. 
testified  that  he  heard  the  defendant  say  to  the 
plaintiff,  "You  will  not  only  lie,  but  steal." 
C.  B.  swore  that  he  heard  a  part  of  the  same 
conversation  ;  the  plaintiff  asked  the  defend- 
ant if  he  had  not  said  that  he,  the  plaintiff, 
was  a  thief,  and  he  could  prove  it  ?  that  the 
defendant  did  not  reply.  The  plaintiff  then 
repeated  the  inquiry,,  and  the  defendant  then 
said,  "You  will  steal."  J.  F.  swore  that  the 
defendant,  speaking  to  him  of  the  same  con- 
versation, said  that  he  and  the  plaintiff  had 
had  some  dispute  ;  the  plaintiff  called  him  a 
liar,  and  he  said  to  the  plaintiff,  "You  will 
steal,"  or  "You  have  stolen  ;"  and  he  told  the 
witness  further  that  the  words  were,  "that  the 


NOTE.— ^.8  to  what  words  are  actionable  per  se.  See 
Martin  v.  Stillwell,  13  Johns.,  275,  note  and  notes 
there  referred  to. 

As  to  when  mandamus  will  be  issued  to  an  inferior 
tribunal,  see  Hull  v.  Supervisors,  19  Johns.,  259,  note. 

As  to  province  of  jury,  in  determining  the  meaning 
of  language  in  actions  for  slander,  see  Woolcott  v. 
Goodrich,  5  Cow.,  714  ;  Cook  v.  Bostwick,  12  Wend., 
48 ;  Demarest  v.  Haring.  6  Cow.,  16;  Dexter  v.  Ta- 
ber,  12  Johns.,  239;  Cornelius  v.  Van  Slyck,  21 
Wend.,  70 ;  Hayes  v.  Ball,  72  N.  Y.,  418 ;  Middleton  v. 
Walter,  1  Weekly  Dig.,  407  :  67  N.  Y.,  584 ;  Clapp  v. 
Devlin,  35 :  Super.  Ct.,  170 :  Thompson  v.  Powning. 
15  Nev.,  195 ;  Riddell  v.  Thayer,  127 ;  Mass.,  487. 

Omission  of  judge  to  notice  part  of  the  evidence  in 
his  charge  to  the  jury.  The  law  on  this  point  seems 
to  be  well  stated  in  the  above  case.  Exp.  Baily.  See 
Thompson  on  charging  the  jury  sec.  81 ;  Express  Co. 
v.  Kountz,  8  Wall ,  343. 
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plaintiff  was  a  thief  or  would  steal,"  or  some- 
thing like  that.  He  further  told  this  witness, 
that  at  the  time  he  made  this  charge  against 
the  plaintiff,  he  did  not  say  he  could  prove  it ; 
and  he  thought  that  would  be  a  defense  to  the 
action.  B.  F.  swore  that  he  heard  the  con- 
versation alluded  to  by  the  first  and  second 
witnesses,  but  did  not  remember  the  words 
distinctly.  They  were  very  insulting  and 
48O*]  abusive,  and  he  did  not  hear  the  ^plaint- 
iff use  any  improper  language  to  the  defendant. 
G.  W.  heard  the  same  conversation  ;  did  not 
remember  the  words,  but  understood  the  de- 
fendant to  have  made  a  general  charge  of 
stealing  against  the  plaintiff.  J.  W.  and  W. 
H.  proved  that  the  defendant  was  a  man  of 
considerable  property ;  and  on  J.  W.  being 
cross-examined,  he  said  he  served  the  writ  on 
the  defendant ;  the  plaintiff  told  him  that  the 
defendant  had  said  to  him,  "  You  will  steal, 
won't  you  ?"  but  did  not  say  that  this  was  the 
only  charge  the  defendant  had  made  against 
him. 

The  defendant's  counsel  moved  for  a  non- 
suit on  the  ground  that  none  of  the  words 
proved  were  actionable.  His  Honor,  the  first 
judge,  being  of  the  degree  of  counselor  at 
law,  was  of  opinion  that  the  motion  should  be 
granted,  and  assigned  his  reasons  at  length  ; 
but  he  was  overruled  by  the  other  two  judges 
on  the  bench,  who  decided  that  the  cause 
should  go  to  the  jury,  whose  province  it  was 
to  give  a  construction  to  the  words. 

The  first  judge  then  charged  the  jury  that 
although  his  individual  opinion  was  unaltered 
that  the  plaintiff  ought  to  have  been  nonsuited, 
yet  a  majority  of  the  court  thought  otherwise, 
and  it  was  the  opinion  of  the  other  members 
of  the  court  that  he  was  about  to  deliver  to 
them.  He  frankly  and  candidly  invited  them 
to  consider  it  as  the  opinion  of  the  court ;  and 
that  he  might  very  probably  be  mistaken,  and 
the  other  members  of  the  court  be  right.  He 
then  stated  the  following  proposilions  :  1.  It 
is  the  province  of  the  jury  to  construe  the 
words  and  determine  their  meaning  ;  and  if 
they  should  find  that  the  word  ''will,"  as  used, 
meant  that  the  plaintiff  "  would  be"  guilty  of 
stealing  hereafter,  then  they  ought  to  find  for 
the  defendant.  2.  If  they  should  find  that  the 
word  "will,"  as  used,  meant  that  the  plaintiff 
had  committed  theft,  then  the  plaintiff  would 
be  entitled  to  a  verdict.  The  jury  found  a 
verdict  for  the  defendant.  A  motion  was 
afterwards  made  for  a  new  trial,  but  denied. 

Mr.  Seelye  remarked  that  the  words  proved 
are  in  themselves  actionable.  They  amount  to 
a  direct  charge  of  theft,  and  it  should  not  have 
been  left  to  the  jury  to  determine  their  action- 
able quality.  This  was  a  question  of  law  for 
the  court  to  decide. 

481*]  *But  if  the  actionable  quality  of  the 
words  was  to  be  determined  by  the  jury,  we 
contend  it  was  not  properly  left  to  them  by  the 
court.  Tbe  charge  related  to  the  word  "will," 
and  referred  solely  to  the  testimony  of  P.  T. 
who  swore  that  he  heard  the  defendant  say, 
"You  will  not  only  lie,  but  steal."  At  any 
rate,  the  whole  case  was  put  to  the  jury 
upon  the  testimony  of  P.  T.  and  C.  B.  The 
testimony  of  the  other  witnesses  was  over- 
looked. G.  W.  understood  the  defendant  to 
make  a  general  charge  of  stealing.  This  was 
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actionable.  (Nye  v.  Otis,  8  Mass.,  122  ;  Hoyle 
v.  Young,  1  Wash.,  152  ;  Fmcle  v.  Bobbins,  12 
Mass. ,  500,  per  Jackson.  J.  •  Peake  v.  Oldham 
Cowp..  275;  Oldliam  v.  Peake,  W.  Bl.,  959; 
Woolnoth  v.  Meadows,  5  East,  463.)  The  words 
as  stated  by  J.  F.  were  that  the  plaintiff 
"would  steal,  or  had  stole."  All  this  evidence, 
aside  from  that  of  P.  T.  and  C.  B.  was  laid 
entirely  out  of  the  case,  both  by  the  court  and 
jury.  It  should  have  been  submitted  upon  the 
whole  evidence,  whether  the  charge  of  theft 
was  intended.  The  case  was  suffered  to  turn 
entirely  upon  the  construction  of  the  word 
"will." 

The  jury  should  have  been  charged  to  con- 
strue the  words  as  they  would  have  been  un- 
derstood by  the  bystanders  ;  and  that  if  they 
believed  they  would  have  been  understood  to 
charge  the  plaintiff  with  theft,  they  should  find 
for  him. 

Mr.  8.  Starkweather,  contra.  There  were 
no  actionable  words  proved  ;  and  as  all  the 
evidence  referred  to  the  same  time  and  place, 
if  any  one  set  of  words,  as  proved  by  any  wit- 
ness, was  not  actionable,  the  court  will  intend, 
after  trial,  that  the  words  found  by  the  jury  to- 
have  been  spoken,  were  not  actionable.  In 
slander  and  the  like  actions,  the  court  will  not 
grant  a  new  trial,  where  the  merits  have  been 
submitted  to  the  jury.  An  acquittal  is  con- 
clusive, as  in  case  of  a  criminal  prosecution. 
If  words  are  not  in  themselves  actionable,  the 
manner  of  speaking  them  is  to  control  their 
meaning.  The  jury  have  passed  upon  this 
point,  and  their  finding  is  conclusive.  They 
have,  in  the  language  of  the  charge,  "con- 
strued the  words,  and  determined  their  mean- 
ing," as  they  had  a  right  to  do. 

*But  this  court  have  no  jurisdiction  [*482 
over  the  subject-matter  of  the  motion.  The 
right  to  a  new  trial  rested  wholly  in  the  dis- 
cretion of  the  judges  who  tried  the  cause.  The 
appropriate  and  only  remedy  was  by  bill  of 
exceptions  to  the  opinion  of  the  court,  and  a 
writ  of  error. 

Curia.  The  motion  for  a  nonsuit  was  prop- 
erly overruled.  The  judge  then  proceeded  to- 
charge  the  jury,  that  the  question  for  them  to- 
determine  was,  how  the  words  were  to  be  un- 
derstood ;  and  the  principal  subject  of  com- 
plaint is,  that  he  confined  his  notice  solely  to- 
the  words  in  proof  which  were  grammatically 
prospective,  "you  will  steal, "without  expressly 
submitting  other  sets  of  words,  which  it  is 
insisted  were  established  by  the  proof.  He 
told  the  jury  that  it  was  for  them  to  say 
whether  the  words  were  prospective,  and 
meant  that  the  plaintiff  would  hereafter  steal,, 
or  that  he  had  already  committed  theft ;  and 
though  perhaps  he  may  have  laid  too  much 
stress  on  the  word  "will,"  yet  it  was  substan- 
tial ljr  a  submission  how  they  would  understand 
the  words,  generally,  as  proved  on  the  part  of 
the  plaintiff.  It  is  objected  that  the  judge  took 
no  express  notice  of  any  other  words  than 
those  proved  by  the  witnesses  P.  T.  andC.  B. , 
and  particularly  that  he  paid  no  attention  to- 
the  admission  which  the  defendant  made  to  J. 
F.  .  This  would  doubtless  have  been  proper  as 
showing  an  intention  to  charge  the  plaintiff 
with  the  crime  of  larceny,  but  the  plaintiff's 
counsel  should  have  called  the  judge's  atten- 
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tion  to  this  testimony.  Not  having  done  so, 
he  has  no  right  to  complain  of  the  omission  as 
erroneous.  Nor  is  a  mandamus  the  proper 
remedy.  If  the  charge  of  the  judge  was  in- 
correct, the  plaintiff  should  have  taken  his  bill 
of  exceptions,  and  reviewed  it  upon  a  writ  of 
error.  But  aside  from  this  difficulty  as  to  the 
remedy,  it  is  a  sufficient  answer  to  this  appli- 
cation that  the  words  proved  would  admit  of 
some  doubt  as  to  their  meaning,  and  where 
there  is  room  for  the  least  criticism  upon  their 
•  mport,  it  is  properly  a  question  for  the  jury, 
whose  decision  is  conclusive.  It  comes  within 
the  principle  laid  down  by  this  court  in  People 
v.  Supervisors,  13  Johns.,  416.  We  think  the 
jury  found  against  the  weight  of  evidence, 
483*]  *but  they  had  a  right  to  decide. 
Slander  is  in  the  nature  of  a  penal  action,  in 
which,  though  the  jury  find  for  the  defendant 
against  the  weight  of  evidence,  a  new  trial  is 
never  granted.  (Hurtinv. Hopkins, 9  Johns., 36.) 
As  to  the  remedy  by  mandamus,  it  may  be 
proper  to  remark,  that  though  in  extreme 
cases  we  might  interfere,  and  control  the  court 
below  upon  questions  of  fact  presented  in  the 
form  of  a  motion  for  a  new  trial,  yet  it  is  a 
remedy  which  should  be  used  very  sparingly. 
A  contrary  course  would  draw  before  this 
court,  whenever  one  of  the  parties  should  be 
dissatisfied  with  the  decision  of  the  C.  P.,  an 
examination  of  those  questions  which  address 
themselves  merely  to  the  discretion  of  that 
court.  We  should  be  perpetually  appealed  to 
for  the  adjustment  of  rights  undefined  by  law. 
This  would  result  in  an  endless  conflict  of 
opinion  upon  questions  which  must  from  their 
very  nature  be  finally  determined  by  the  court 
below,  because  they  cannot  be  reached  by  the 
rules  of  law  ;  and  although  we  may  think  the 
inferior  jurisdiction  has  erred,  yet  we  will  not 
interfere.  It  is  true  that  extreme  cases  may 
be  supposed,  which  would  form  an  exception 
to  this  doctrine.  Where  an  action  is  brought 
on  a  promissory  note,  the  execution  of  which 
is  proved  beyond  all  doubt,  and  yet  the  jury 
find  against  it,  should  the  court  below  refuse 
a  new  trial,  we  might  interfere  ;  but  it  would 
be  improper  to  do  this  in  ordinary  cases. 
Even  where  a  verdict  is  plainly  against  law, 
yet  the  court  may  many  times  properly  deny 
a  new  trial ;  as  if  the  controversy  be  very 
trifling  in  its  nature,  or  contemptible  in 
amount. 

Motion  denied. (a) 

Cited  ln-5  Wend.,  123 :  8  Wend.,  T3 :  10  Wend., 
121;  18  Wend.,  97,  563,  576;  19  Wend.,  72;  16  N.  Y., 
376 ;  2  Barb.,  417  ;  3  Barb.,  633 ;  6  Barb..  47  :  43  Barb., 
638 ;  3  Abb.  Pr.,  62 ;  Edm.,  551 ;  42  Super.,  223 ;  6  Leg. 
Obs.,  64. 


484*]  *JACKSON,  ex  dem.  EDSON  ET  AL., 
GAYER. 

Denial  of  Motion — Costs. 

A  rule  for  denying-  a  motion  carries  costs  of 
course,  unless  the  contrary  be  expressed  in  the  rule. 

(a)  Fide  Macrow  v.  Hull,  1  Burr.,  11 ;  Farewell  v. 
Chaffey,  Id.,  54,  and  the  cases  there  cited ;  Fleming: 
v.  Gilbert,  3  Johns.,  528 ;  Hyatt  v.  Wood,  Id.,  239 ; 
Hunt  v.  Burrell,  5  Johns.,  137 ;  Van  Slyck  v.  Hoge- 
boom,  6  Johns.,  270,  and  Feeter  v.  Whipple.  8  Johns., 
369. 

Co  WEN  2. 


MR.  H.  H.  ROSS,  for  the  defendant,  moved 
for  a  view,  which  being  successfully  op- 
posed by  Mr.  Z.  B.  Shipherd,  the  Court  directed 
a  rule  to  be  entered  that  the  motion  be  denied, 
without  saying  anything  about  costs. 

Mr.  Shipherd,  asks  for  the  costs  of  opposing. 

(Juria.  Wherever  the  rule  is  entered  that  a 
motion  be  denied,  the  costs  of  opposing  the 
motion  follow  of  course,  in  all  cases  except 
where  the  contrary  is  expressed  in  the  rule.(«) 


LATHROP  v.  JUDIVINI. 

Service  of  Papers  on  Attorney. 

Where  an  attorney  boards  at  one  dwelling-house, 
and  has  his  office  at  another  dwelling-house,  and  he 
is  absent,  leaving  no  one  in  his  office,  the  service  of 
papers  should  be  by  delivery  to  some  person  be- 
longing to  the  house  where  he  boards,  rather  than 
to  one  belonging  to  the  house  where  his  office  is 
kept. 

MR.  J.  DICKSON  moved  to  set  aside  the 
default  for  not  joining  in  error,  and  all 
subsequent  proceedings  for  irregularity.  He 
read  affidavits,  showing  that  before  the  rule 
for  joining  in  error  had  expired,  the  defend- 
ant's attorney,  on  inquiry,  found  that  the 
plaintiff's  attorney  was  absent  from  home.  He 
had  an  office,  at  which  a  clerk  occasionally  at- 
tended, but  he  was  not  in  the  office,  and  the 
plaintiff's  attorney,  and  his  wife,  who  was  also 
absent,  boarded  at  his  father's  house,  which 
was  in  the  same  neighborhood  with  his  office. 
The  joinder  in  error  was  served  on  his  father, 
at  the  house  where  he  boarded. 

Mr.  Dickson  cited  Oelston  v.  Swartwoitt,  1 
Johns.  Cas.,  136. 

Mr.  S.  A.  Foot,  contra,  read  an  affidavit  show- 
ing that  the  office  was  a  part  of  a  dwelling-house 
where  a  family  resided.  He  insisted  that  the 
service  should  have  been  on  some  person  in 
*that  house,  or  some  excuse  be  shown,  [*485 
why  it  was  not.  The  rule  cited  authorizes  a 
service  at  the  attorney's  dwelling-house,  if  no 
one  is  at  the  office,  but  not  upon  one  in  a  house 
where  he  is  a  boarder  merely.  The  boarding- 
house  of  the  attorney  may  be  and  frequently 
is  a  considerable  distance  from  the  office.  The 
proper  service,  in  such  a  case,  would  be  on  one 
in  the  house  where  the  office  is  kept. 

WOODWORTH,  /.  The  reason  of  the  rule  is  in 
favor  of  the  course  pursued  here.  The  paper 
will  be  better  taken  care  of  by  a  person  be- 
longing to  the  house  where  the  attorney  is  a 
boarder,  than  by  an  entire  stranger,  as  the 
person  may  be,  though  he  reside  in  the  same 
house  where  the  office  is  kept. 

Motion  granted. 


IN  THE  MATTER  OF  THE  SUPERVISOR 
AND  OVERSEERS  OF  THE  POOR  OP 
THE  TOWN  OP  SANDLAKE, 

THE  SUPERVISOR  '  AND  OVERSEERS 
OF  THE  POOR  OF  THE  TOWN  OF 
BERLIN. 

Division  of  Towns — Apportionment  of  Poor — 
Mandamus  to  Supervisor —  Who  a  Pauper. 
Under  the  usual  clause  in  an  Act  dividing  towns, 
requiring  the  Supervisors,  &c.,  to  meet  and  appor- 

(a)  Vide  Williams  v.  Smith,  2  Cai.,  253. 
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tion  the  poor  and  moneys  of  the  respective  towns,  if 
they  omit  to  do  this,  or  to  it  partially  by  omitting 
to  pass  upon  a  particular  pauper,  mandamus  lies  to 
compel  them  to  correct  the  apportionment. 

One  who  had  been  occasionally  and  partially  re- 
lieved by  the  town,  and  whose  circumstances  had 
undergone  no  material  change  for  the  better,  after 
being  relieved,  was  holden  to  be  a  pauper  within 
the  meaning  of  this  clause. 

PURSUANT  to  an  Act  passed  June  19,  1812, 
-L  entitled  An  Act  to  Divide  the  Town?  of 
•Greenwich  and  Berlin,  in  the  County  of  Rens- 
selaer,  into  three  towns,  these  two  towns  were 
divided  into  three  towns,  by  the  names  of 
Oreenbush,  Berlin  and  Sandlake  ;  and  the  2d 
section  required  "  that  as  soon  as  may  be  after 
the  first  Tuesday  of  Apr.  next,  the  Overseers 
of  the  Poor  and  the  Supervisors  of  the  said 
towns  shall,  after  due  notice  given  by  any  one 
Supervisor,  meet  at  the  dwelling-house  now 
occupied  by  Thomas  Thompson,  and  appor- 
tion the  money  and  poor  belonging  to  the  said 
towns  of  Greenbush  and  Berlin  among  the 
three  towns,  agreeable  to  the  last  tax  list  for 
suid  county,  and  that  forever  afterwards  each 
of  the  said  towns  shall  support  and  maintain 
their  own  poor. 

486*]  *The  Supervisors  and  Overseers  of 
Berlin  and  Sandlake  met  pursuant  to  this  sec- 
tion, May  13.  1813,  and  the  officers  of  Berlin 
represented  that  there  was  but  one  person  (one 
Austin)  chargeable  to  Berlin,  the  expense  of 
keeping  whom  was  apportioned  between  the 
two  towns,  by  a  written  agreement.  Henry 
Saunders  and  Lois,  his  wife,who  had  been  oc- 
casionally relieved  as  paupers,  by  the  town  of 
Berlin,  before  the  Act  passed,  and  who,  at  the 
time  of  the  meeting,  resided  in  a  part  of  Sand- 
lake,  which  before  the  Act  had  been  a  part  of 
Berlin  were  not  noticed  in  the  apportionment, 
nor  was  the  attention  of  the  Supervisors,  &c., 
•called  to  this  subject,  except  as  it  was  inci- 
dentally mentioned  by  one  of  the  Overseer  of 
Berlin  to  one  of  the  Overseers  of  Sandlake. 
June  7,  1813,  Saunders  and  his  wife  applied  to 
the  Overseers  of  Sandlake  for  relief,  and  have 
since  that  time  been  supported  by  that  town  at 
very  great  expense.  H.  Saunders  died  in  1816. 
His  wife  survived  and  is  still  chargeable. 
They  had  lived  in  that  part  of  Sandlake  which 
before  the  Act  was  a  part  of  Berlin,  for  several 
years ;  were  in  indigent  circumstances,  and 
during  that  time  had  been  occasionally  relieved 
by  Berlin  as  paupers.  They  had  been  so  relieved 
AS  late  as  the  winter  of  1811  and  1812,  but  had 
not,  at  any  time,  depended  solely  on  the  town. 
From  the  time  of  passing  the  Act  to  the  time 
when  they  became  chargeable  to  Sandlake, 
they  had  not  been  in  want  of  public  charity, 
by  reason  of  Saunders'  (on  sale  of  a  small  piece 
of  land  which  he  owned)  having  received  $100. 
The  town  of  Sandlake  had  expended,  since 
Saunders  and  his  wife  became  chargeable, 
about  $1,100  in  their  support.  On  finding 
that  they  were  chargeable  to  Sandlake,  the 
Overseers  of  the  Poor  of  that  town  had  often 
•called  on  the  Overseers  of  the  Poor  of  Berlin 
for  contribution  towards  their  support,  which 
the  latter  had  declined,  relying  on  the  appor- 
tionment of  May  13,  1813,  as  final  and  conclu- 
sive ;  and  the  Supervisor  and  Overseer  of 
Berlin  had  refused  to  join  in  any  further  ap- 
portionment, though  notice  had  been  given  for 
this  purpose  pursuant  to  the  Act.  A  bill  had 
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been  filed  by  Sandlake  in  the  Court  of  Chan- 
cery for  relief,  which  was  dismissed,  on  the 
*ground  that  if  they  had  any  remedy  [*487 
it  was  at  law.  (See  5  Johns.  Ch.,  232,  S.  C.) 

Mr.  J.  P.  Cushman  moved  for  a  mandamuK, 
commanding  the  Supervisor  and  Overseers  of 
Berlin  to  join  in  making  the  proper  apportion- 
ment. 

He  contended  that  Saunders  and  his  wife 
were  to  be  considered  paupers  of  Berlin  at 
the  time  when  the  Act  passed.  It  is  enough 
that  they  had  been  occasionally  relieved.  Being 
the  proper  subjects  of  apportionment,  if  the 
town  officers  have  omitted  to  make  it,  this 
court  will  compel  them  to  proceed  and  do  their 
duty.  (Hull  v.  Supervisors,  19  Johns.,  259.) 
Even  if  the  subject  was  brought  fully  before 
them,  and  they  misjudged  upon  the  question 
whether  these  persons  were  to  be  considered 
poor  within  the  meaning  of  the  Act,  yet  a  man- 
damus should  go  to  rectify  the  mistake.  In  the 
matter  of  Bright  v.  Supervisors,  18  Johns.,  242, 
the  Supervisors  had  passed  upon  a  clerk's  ac- 
count for  services,  and  rejected  his  claim  upon 
the  ground  that  it  was  not  a  proper  county 
charge  ;  and  this  court  being  of  a  different 
opinion,  enforced  the  claim  by  mandamus.  It 
is  not  necessary  to  constitute  a  pauper  that  he 
should  derive  his  entire  support  from  the 
town.  It  is  enough  that  partial  relief  is  ren- 
dered. The  moment  a  man  applies  for  and 
obtains  relief,  to  any  degree,  he  is  considered 
as  a  pauper,  and  the  Overseers  of  the  Poor 
may  bind  out  his  children  as  apprentices  or 
servants.  (1  R.  L.,  136.)  Though  not  actually 
chargeable  May  13,  1813,  they  were  virtually 
so.  They  had  been  actually  chargeable  about 
a  year  before,  and  but  a  few  months  before 
the  passage  of  the  Act,  and  had  undergone  no 
'material  change  in  their  circumstances. 

Mr.  D.  Buel,  contra.  We  suppose  that  as 
both  parties  met  and  made  a  decision,  unless 
it  be  very  clear  that  there  was  not  a  substan- 
tial compliance  with  their  duty,  the  court  will 
not  interfere.  The  question  arises  upon  a 
standing  clause  in  the  various  Acts,  by  which 
towns  have  been  divided.  The  powers  con- 
ferred are  temporary  and  personal  in  their 
very  *nature  ;  confined  to  the  officers  [*488 
mentioned,  and  could  never  have  intended  to 
embrace  their  successors.  The  Legislature 
did  not  mean  that  this  duty  should  be  per- 
formed by  persons  who  might  be  wholly  un- 
acquainted with  the  subject.  After  the  lapse 
of  eleven  years  we  are  called  on  to  perform  a 
duty  which  cannot  be  discharged  with  intelli- 
gence. If  this  matter  is  not  to  be  considered 
resjudicata,  is  it  consistent  with  law  or  with 
policy  to  impose  a  duty  of  this  nature,  pecul- 
iarly belonging  to  the  original  Supervisors  and 
Overseers  of  these  towns,  upon  their  remote 
successors  7  It  is  plain  that  this  was  matter  of 
discussion  May  13, 1813.  If  it  has  been  passed 
upon,  the  proper  remedy  is  by  certiorari,  not 
by  mandamus.  The  case  of  Hull  v.  Super- 
visors, merely  goes  to  show  that  where  public 
officers  omit  to  act,  you  will  put  them  in  mo- 
tion, and  compel  them  to  meet  if  necessary. 
You  will  not  undertake  to  guide  their  discre- 
tion. What  else  can  you  do  here  1  Suppose 
these  Supervisors  and  Overseers  to  assemble  ; 
would  they  not  have  a  right  to  say,  "  we  will 
not  sit  as  a  court  of  review  upon  the  acts  of 
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our  predecessors,  who  swear  that  they  have 
decided  the  very  questions  now  submitted  to 
us  ;  the  power  was  confined  to  our  predeces- 
sors ;  or,  at  any  rate,  they  have  spent  their 
powers,  and  nothing  is  left  for  us  to  do  I "  If 
fraud  or  concealment  should  be  imputed  to  the 
original  Supervisors  and  Overseers  of  Berlin, 
their  successors  may  say  there  was  no  fraud — 
no  concealment.  To  warrant  a  mandamus,  the 
right  of  the  relator  must  be  clear  and  un- 
equivocal. (King  v.  Gov.  &  Co.  of  Bank  of 
England,  2  Doug.,  524  :  Mandamus  to  the  jus- 
tices and  Overseers,  &c.,  5  Mod.,  420.) 

But  Saunders  and  his  wife  are  not  to  be 
considered  paupers  at  the  period  when  the  Act 
passed.  Paupers  are  always  classed  as  per- 
manent and  temporary.  It  does  not  follow 
that  because  a  man  is  once  a  pauper  he  is  al- 
ways a  pauper.  Did  the  Legislature  mean 
that  the  commissioners  should  travel  back 
through  a  series  of  years  to  see  who  had  re- 
ceived a  bushel  of  wheat  or  other  trifling  arti- 
•cle  from  the  town,  to  aid  him  in  a  state  of  tem- 
porary distress  ?  The  clause  should  be  con- 
tined  to  persons  actually  chargeable  at  the  time 
489*]  when  *the  apportionment  is  to  be 
made.  This  is  the  only  rule  of  construction 
which  will  admit  of  certainty. 

If  there  was  fraud  in  the  officers  of  Berlin, 
in  omitting  to  present  this  subject  to  the  com- 
missioners, a  mandamus  is  not  the  proper  rem- 
edy. The  individuals  who  committed  the 
fraud  should  be  sought  out  and  made  to 
answer  for  it  in  their  private  capacity.  This 
•court  have  decided  that  even  a  promise  to  one 
Overseer  of  the  Poor  shall  not  inure  to  the 
benefit  of  his  successor  ;  and  I  presume  it  will 
not  be  contended  that  a  claim  for  a  fraud  is 
not  only  transferable  from  one  set  of  Overseers 
to  another,  but  that  the  successors  of  the 
fraudulent  party  shall  be  answerable  for  his 
acts.  In  order  to  grant  relief  this  court  must 
look  into  the  accounts  of  Sandlake  for  ten  or 
eleven  years  past.  Is  there  any  precedent  for 
such  a  proceeding  ?  Who  is  to  perform  the 
order  to  be  made  ?  It  must  go  against  the 
present  Supervisors  and  Overseers.  Suppose 
them  out  of  office  ;  upon  whom  is  the  manda- 
mus to  operate  ?  Will  it  bind  the  whole  town 
of  Sandlake  ?  Or  if  it  is  to  operate  upon  the 
person  of  the  officers  for  the  time  being,  how 
are  they  to  be  reimbursed  ?  In  England  there 
are  means  of  compelling  the  town  to  reim- 
burse their  officers  for  expenses  incurred.  (2 
Salk.,  531  ;  1  Str.,  63.)  If  there  is  no  legal 
means  for  reimbursing  these  men,  are  they  to 
be  thrown  upon  the  honor  of  the  town? 

Mr.  A.  Van  Vechten,  in  reply.  By  the  2d 
section  of  the  Act  under  which  this  application 
is  made,  these  commissioners  were  required  to 
meet,  not  to  perform  a  judicial  but  a  minis- 
terial act — the  apportionment  of  the  poor  and 
poor  money  according  to  the  tax  list.  They 
were  required  to  perform  a  positive  duty, 
which  was  a  mere  matter  of  mathematical  cal- 
culation. Sandlake  being  a  new  town,  it  lay 
with  Berlin  to  furnish  the  proper  information. 
Have  they  done  this?  If  not,  they  have  done 
injustice,  and  the  injury  should  be  redressed. 
They  mentioned  that  there  was  but  one  pau- 
per and  no  more.  That  this  was  untrue  ap- 
pears from  their  own  acts.  They  had  before 
relieved  Saunders  and  his  wife  as  paupers. 
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That  they  were  not  entered  on  the  books  as 
permanent  paupers  can  make  no  difference. 
The  object  of  the  Act  was  an  *honest  [*49O 
division  of  expenses.  Would  leaving  them  off 
the  poor  list  just  before  the  Act  passes,  or  just 
before  the  apportionment  is  made,  and  a  con- 
sequent refusal  to  consider  them  as  paupers, 
satisfy  either  the  terms  or  spirit  of  the  law  ? 
Were  not  these  paupers  so  situated  as  to  re- 
quire relief  ?  That  the  town  must  ultimately 
have  provided  for  them  is  evident  from  the  re- 
sult ;  for  a  few  days  after  the  apportionment, 
without  any  material  change  in  their  circum- 
stances, Sandlake  is  charged  with  an  allowance 
of  about  $200  a  year  for  their  support.  Does 
it  lie  with  Berlin,  who  had  made  repeated  pro- 
visions for  these  paupers,  to  deny  that  they 
were  the  proper  subjects  of  apportionment  ? 
It  is  said  the  only  question  was,  were  they 
paupers  at  the  time  of  the  apportionment.  We 
grant  this  ;  but  how  is  it  to  be  determined  ? 
Because  the  town  may  have  been  relieved  from 
their  support  for  a  few  weeks,  by  the  private 
charity  of  the  neighborhood,  does  it  follow 
that  they  cease  to  be  paupers  ? 

Have  the  officers  of  Berlin,  then,  fulfilled 
their  duty  ?  Have  they  united  with  those  of 
Sandlake  in  a  division  |of  the  paupers?  It  is 
said  this  whole  matter  is  resjudicata.  This  we 
deny.  It  was  so  as  to  Austin,  but  the  division 
was  confined  to  him.  It  was  the  duty  of  the 
commissioners  to  apportion  the  whole  of  the 
poor  ;  and  the  duty  remains  as  to  those  pau- 
pers who  have  not  been  passed  upon.  As  to 
these,  the  obligation  imposed  by  the  Statute 
was  not  fulfilled. 

It  is  objected  that  the  remedy  by  mandamus 
is  confined  to  the  individual  officers  who  neg- 
lected to  act  at  the  day  appointed,  and  can- 
not be  extended  to  their  successors.  The  Stat- 
ute requires  the  Supervisors,  &c.,  to  meet  May 
13,  1813,  or  as  soon  thereafter  as  may  be.  It 
refers  to  the  officers  and  not  merely  to  the  per- 
sons holding  the  offices.  Suppose  these  com- 
missioners had  refused  to  meet  at  all ;  should 
we  have  been  without  remedy  ? 

It  is  said  we  have  waited  too  long  before  we 
came  here  for  a  remedy.  But  the  affidavits 
show  that  we  have  not  waited  very  quietly. 
We  went  to  chancery  and  were  sent  back  to 
law.  The  delay,  therefore,  is  fully  accounted 
for.  We  have  called  upon  Berlin  to  perform 
their  duty  voluntarily ;  and  there  is  nothing 
which  looks  like  a  waiver  on  our  part. 

*It  is  complained  that  we  seek  to  [*49 1 
punish  the  officers  of  Berlin  for  the  fraud  of 
their  predecessors  ;  but  we  ask  no  such  thing. 
We  do  not  seek  to  punish  fraud.  Here  is  a 
question  between  the  two  towns  :  and  we  seek 
relief  against  Berlin  through  the  instrumental- 
ity of  their  officers.  To  whom,  it  is  asked,  is 
the  mandamus  to  go.  We  answer,  to  the 
Supervisor  and  Overseers  of  the  Poor  of  Ber- 
lin, in  their  official  capacities.  It  must  bind 
their  successors.  We  ask  them  to  do  what 
they  can  easily  perform — to  meet  us  and  make 
the  apportionment.  It  is  said  they  have  a  dis- 
cretion, and  what  will  the  court  order  them  to 
do  when  they  have  assembled  ?  We  have 
answered  already — to  perform  a  positive  duty 
by  a  plain  rule,  by  which  they  are  to  make  a 
mere  computation  of  expense.  But  it  is  sup- 
posed they  may  not  agree  ;  that  they  may  set 
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up  their  discretion  and  refuse  to  allow  any- 
thing, or  allow  a  mere  trifle— $50,  for  instance. 
But  will  the  court  tolerate  this  ?  What  is 
their  discretion  ?  To  allow  a  reasonable  com- 
pensation, according  to  a  given  rule.  And  is 
not  a  mandamus  the  proper  remedy  ?  Its  ob- 
ject is  to  compel  subordinate  officers  fairly  to 
do  their  duty,  with  a  view  to  the  end  en- 
joined ;  in  this  case,  not  that  $30  or  $500 
should  be  allowed,  but  that  they  should  make 
an  estimate.  A  difficulty  is  started  as  to  the 
remedy  which  the  defendants  may  have  for  a 
reimbursement.  But  if  they  disburse  money 
in  behalf  of  the  town,  pursuant  to  law,  the 
law  will  give  them  the  remedy.  An  Overseer 
of  the  Poor  may  be  compelled  to  disburse 
moneys  for  the  relief  of  a  pauper  upon  the 
order  of  a  magistrate,  and  he  must  look  to  the 
town.  Should  the  inhabitants  of  the  town  re- 
fuse to  raise  the  money,  this  court  would  com- 
pel them  to  do  it  by  mandamus. 

Curia.  Saunders  and  his  wife  had  been  oc- 
casionally supported  as  paupers  by  Berlin  ; 
and  both  at  the  time  when  the  Act  dividing 
the  town  and  erecting  Sandlake  passed,  and  on 
the  13th  of  May,  1813,  the  time  of  meeting  to 
apportion  the  expense  of  maintaining  the  poor 
between  the  new  towns,  they  continued,  in 
fact,  poor  and  unable  to  maintain  themselves, 
though  they  had  not  been  actually  chargeable 
492*]  for  about  a  *year.  The  relief  which 
they  had  received  was  partial,  and  it  was  sup- 
posed by  Berlin  that  they  were  not  to  be  con- 
sidered paupers,  and  consequently  not  the  sub- 
ject of  apportionment  under  the  Act.  We 
think  otherwise,  under  the  circumstances  of 
this  case.  To  fix  on  them  the  character  of 
paupers,  it  was  not  necessary  that  they  should 
subsist  entirely  upon  public  charity.  Having 
been  paupers  and  their  circumstances  not  be- 
ing substantially  changed  for  the  better,  they 
continued  the  proper  subjects  for  apportion- 
ment in  1813.  Not  having  been  taken  into  the 
account  when  the  division  of  paupers  was 
made  between  the  two  towns,  we  think  this 
court  competent  to  compel  the  Supervisors  and 
Overseers  of  these  towns  to  do  now  what  they 
should  have  done  in  1813. 

It  is  proper  to  observe,  that  if  these  com- 
missioners had  acted  upon  the  subject,  and 
adjudged  that  Saunders  and  his  wife  were  not 
paupers,  we  should  not  have  thought  ourselves 
warrantable  in  interfering  by  mandamus.  But 
it  is  inferable  from  all  the  papers  that  this 
was  not  done.  The  subject  was  incidentally 
mentioned  at  the  meeting,  but  the  commis- 
sioners did  not  act  upon  it  as  a  Board. 

We  grant  the  rule  that  a  mandamus  issue, 
requiring  them  to  make  the  apportionment  of 
the  expense  of  these  paupers,  as  they  should 
have  done  in  1813,  but  without  giving  any 
directions  beyond  this. 

RULE. 
GEORGE  CIPPERLY,  Supervisor,  STE-~ 

PHEN  GREGORY  and   GEORGE    P. 

HAYNOR,  Overseers  of  the  Poor  of 

Saudlake.  v. 

WILLIAM   H.   MURRAY,    Supervisor, 

and  RODMAN  THOMAS  and  ELIPH- 

ALET  NILES,  Overseers  of  the  Poor 

of  the  Town  of  Berlin. 

J.  P.  CUSHMAN,  Atty. 
860 


A  rule  having  been  granted  at  the  last  term 
of  this  court,  requiring  the  Supervisor  and  the 
Overseers  of  the  Poor  of  the  Town  of  Berlin, 
in  the  County  of  Rensselaer,  to  show  cause  on 
the  first  day  of  the  present  term  of  this  court, 
why  a  mandamus  *should  not  issue  [*4i)J5 
against  them,  to  make  an  apportionment  of 
the  expense  of  supporting  Lois  Saunders,  a 
pauper,  between  the  towns  of  Sandlake  and 
Berlin,  in  said  county,  as  is  required  by  the 
Act,  entitled  "  An  Act  to  Divide  the  Town* 
of  Greenbush  and  Berlin,  in  the  County  of 
Rensselaer,  into  Three  Towns,"  passed  19th 
June,  1812  ;  and  also  requiring  them  to  make 
a  like  apportionment  of  the  expense  incurred 
by  the  said  town  of  Sandlake  in  the  support 
of  Henry  Saunders,  now  deceased,  a  pauper 
of  said  town  of  Berlin,  at  the  time  of  the  pass- 
ing of  said  Act,  and  of  the  said  Lois  Saunders 
since  the  7th  day  of  June,  1823  ;  and  also  re- 
quiring the  Overseers  of  the  Poor  of  the  town 
of  Berlin  to  pay  to  the  Overseers  of  the  Poor 
of  the  town  of  Sandlake  such  share  of  said 
expenses  as  may  be  ascertained  to  be  charge- 
able upon  the  town  of  Berlin  under  the  pro- 
visions of  the  said  Act  ;  and  on  filing  affidavits 
and  other  papers  in  this  cause,  and  on  motion 
of  Mr.  Cushman  of  counsel  for  the  plaintiffs, 
and  on  hearing  Mr.  Buel,  of  counsel  for  the 
defendants,  no  sufficient  cause  being  shown, 
ordered,  that  a  mandamus  issue  against  the 
defendants,  William  H.  Murray,  Supervisor, 
and  Rodman  Thomas  and  Eliphalet  Niles, 
Overseers  of  the  Poor  of  the  town  of  Berlin, 
in  the  County  of  Rensselaer,  commanding 
them,  &c.  (as  in  the  opinion  of  the  court). 


THE  PEOPLE 

». 
MARSH,  Sheriff  of  Onondaga. 

Rule  to  Bring  in  Body  —  Attachment  —  Notice  to 
Sheriff. 

Rule  to  bring  in  the  body. 

Rule  for  attachment  for  not  bringing  in  the  body. 

The  sheriff  must  have  full  20  days'  notice  of  the 
rule  to  bring  in  the  body,  exclusive  of  the  first  day 
of  term. 

COMMON  rule  had  been  entered  against 
the  defendant  thus  : 

WlLLARD  BUTTERFIELD  ~ 


A 


16th,  1823. 


EBEN  WLLACE  and 
ASA  BAKER. 

BUTTERFIELD  and  LOOMIS,  Attys. 
The  Sheriff  of  Onondaga  Co.  having  re- 
turned the  capias  in  this  cause  cepi  corpora, 
ordered,  on  motion  of  Messrs.  Butterfield  and 
Loomis,  attorneys  for  the  plaintiff,  that  the 
said  sheriff  bring  in  the  bodies  of  the  said  de- 
fendants, in  twenty  days  after  service  of  notice 
of  this  rule,  or  show  cause,  on  *the  first  [*494 
day  of  the  next  term  of  this  court,  why  an  at- 
tachment should  not  issue  against  him. 

Notice  of  this  rule  was  served  on  the  sheriff 
Sept.  30,  1823,  and  at  the  next  term,  on  motion 
in  open  court,  the  following  rule  was  entered: 
WILLARD  BUTTERFIELD  "] 

v.  (in  Supreme  Court. 

EBEN  WALLACE  and    j  November  1st,  1823. 
ASA  BAKER.          j 

BUTTERFIELD  and  LOOMIS,  Attys. 
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On  reading  and  filing  certified  copy  of  rule 
entered  in  this  cause,  requiring  the  Sheriff  of 
the  County  of  Onondaga  to  bring  in  the  bodies 
of  the  defendants  in  twenty  days,  or  show 
cause  on  the  first  day  of  the  present  term  why 
an  attachment  should  not  issue  against  him, 
and  an  admission  of  service  thereof  by  Luther 
Marsh,  Sheriff  of  the  County  of  Onondaga, 
the  affidavit  of  A.  Loomis,  and  no  cause  having 
been  shown  pursuant  to  the  said  rule,  on 
motion  of  Mr.  J.  C.  Spencer,  of  counsel  for 
plaintiff,  ordered,  that  an  attachment  issue 
Against  the  said  Luther  Marsh,  for  his  con- 
tempt aforesaid . 

An  attachment  having  issued, 

Mr.  Kellogg  now  moved  to  set  it  aside  ;  and 
one  ground  which  he  took  was,  that  full 
twenty  days  did  not  intervene  between  the 
service  of  notice  of  the  rule  to  bring  in  the 
body  and  the  day  for  showing  cause.  He  cited 
Dunl.  Pr.,  195,  and  cases  there  cited. 

Mr.  P.  8.  Parker,  contra.  The  twenty  days 
had  elapsed  before  the  motion  was  made. 
Although  the  rule  was  to  show  cause  on  the 
first  day  of  term,  yet  the  whole  term  relates  to 
the  first  day.  The  rule  was  not,  therefore, 
confined  to  the  first.  This  is  like  a  notice  of 
motion,  which  though  for  the  first  day,  yet  the 
motion  may  be  made  on  any  day  during  the 
term. 

Mr.  Kellogg,  in  reply.  That  is  true  :  but  if 
the  notice  is  not  served  four  days  before  term, 
it  cannot  be  heard.  Granting  that  this  is  in 
nature  of  a  notice  of  motion,  twenty  days 
notice  must  be  given,  which  is  not  done. 

495*]  *  Curia.  The  sheriff  was  entitled  to 
full  twenty  days  notice  of  the  rule  to  bring  in 
the  body  before  the  first  day  of  Oct.  Term, 
reckoning  one  day  inclusive  and  the  other  ex- 
clusive, as  on  notices  of  rules  to  plead.  He 
was  entitled  to  the  whole  of  Monday  the  first 
<lay  of  term,  within  which  to  bring  in  the  body, 
in  analogy  to  the  doctrine  or  the  rule  to  plead, 
where  the  party  is  entitled  to  the  whole  of  the 
last  day  within  which  to  plead.  Here  the 
sheriff  is  required  to  bring  in  the  body  or 
show  cause,  all  within  twenty  days. 

The  rule,  therefore,  is  granted,  but  on  con- 
dition that  the  sheriff  stipulate  not  to  bring  an 
.action  of  false  imprisonment. 

Rule  accordingly. 


BANCROFT  ».  WILSON  ET  AL. 

Motion  for  Judgment  as  in  Cane  of  Nonsuit — 
Defendants  Must  Concur. 

Motion  for  judgment,  as  in  case  of  nonsuit,  can- 
not be  made  by  one  of  several  defendants  without 
the  concurrence  of  the  others. 

Where  all  the  defendants  move  for  judgment,  if 
it  appear  that  either  has  no  right  to  move,  as  if 
judgment  be  against  him  by  default  the  motion 
will  be  denied  as  to  all. 

MR.  J.  DICKSON,  moved  for  judgment  as 
in  case  of  nonsuit,  for  not  going  to  trial 
at  the  last  Ontario  Circuit. 

Mr.  P.  S.  Parker,  contra,  read  an  affidavit 
showing  that  two  of  the  defendants  had 
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pleaded  their  discharge  under  the  "Act  to 
Abolish  Imprisonment  for  Debt  in  Certain 
Cases,"  and  no  other  plea,  to  which  the  plaint- 
iff had  replied,  confessing  the  pleas  and  pray- 
ing judgment,  to  be  levied  not  on  the  persons 
of  the  defendants  but  on  their  property.  The 
defendants  all  joined  in  this  motion. 

•Mr.  Parker  cited  Yatesv.  Lansing,  8  Johns., 
289. 

Curia.  No  issue  being  joined  as  to  two 
defendants  is  a  fatal  objection.  A  motion  for 
judgment  cannot  be  made  by  one  of  several 
defendants,  without  the  concurrence  of  the 
others  ;  and  it  follows,  that  where  all  join,  and 
it  appears  that  one  or  more  of  the  defendants 
have  no  right  to  move,  the  motion  must  be 
refused  equally  as  if  made  by  a  part  only  of 
the  defendants.  The  reason  why  one  cannot 
nonsuit  is,  .that  the  plaintiff  cannot  be  non- 
suited as  to  one  defendant,  and  retain  his  suit 
as  to  the  other. 

Motion  denied. 


*HARROWER  c.  BETTS.     [*49O 

Motion  for   Change  of   Venue — Stipulating  to 
Pay  Witness'  Fees  of  Opposite  Party. 

It  seems  the  plaintiff  may  retain  his  venue  by 
stipulating  to  pay  the  expense  of  the  defendant's 
witnesses.  But  the  defendant  has  no  risrht  to  a 
change  of  the  venue  by  stipulating  to  pay  expense 
of  the  plaintiff's  witnesses. 

Citation-4  Johns..  492. 

A  SSUMPSIT.  A  motion  was  made  in  be- 
ll- half  of  the  defendant,  on  the  usual  affi- 
davit, to  change  the  venue  from  Steuben  to 
Chenango  ;  but  being  opposed  by  an  affidavit 
of  the  plaintiff,  in  the  usual  form,  showing 
that  he  had  a  greater  number  of  witnesses  re- 
siding in  Steuben  than  the  defendant's  affida- 
vit showed  on  his  part  who  resided  in  Chenan- 
go ;  in  order  to  procure  a  change  of  the  venue, 
notwithstanding  the  balance  of  witnesses  was 
against  him,  the  counsel  for  the  defendant 
produced  and  offered  to  the  counsel  for  the 
plaintiff  a  stipulation  in  writing,  signed  by 
the  defendant's  attorney,  "to  pay  all  the  ex- 
penses of  the  plaintiff's  witnesses  who  should 
attend  to  give  evidence  in  this  cause  from  the 
County  of  Steuben,  or  from  any  place  within 
thirty  miles  of  the  court  house  in  that  county  ;" 
and  insisted  that  the  court  would  change  the 
venue  upon  such  a  stipulation,  though  the 
balance  of  witnesses  be  in  favor  of  the  county 
where  the  venue  is  laid. 

Mr.  J.  C.  Clark,  for  the  motion. 

Mr.  H.  Welles,  contra. 

Curia.  It  seems  that  the  plaintiff  would  be 
allowed  to  retain  the  venue,  on  such  a  stipula- 
tion, though  the  defendant  have  a  greater  num- 
ber of  witness  in  the  county  to  which  he 
moves  to  change  it.  (Worthy  v.  Gilbert,  4 
Johns.,  492.)  But  the  defendant  has  no  right 
to  change  the  venue  upon  stipulating  to  pay 
the  expense  of  the  plaintiff's  witnesses. 


Motion  denied. 
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497*]  *!N  THE  MATTER  OF  R.  MERRY, 

v. 

STEPHEN  HALLET,  Sheriff  of  HERKIMER 
COUNTY. 

Judgment— Not  Lien  on  Term  for  Years— Re- 
demption. 

A  judgment  is  not  a  lien  on  a  term  for  years, 
which,  when  sold  on  an  execution,  is  irredeem- 
able after  one  year. 

A  judgment  creditor  cannot  redeem  a  term  for 
years. 

Citations— 19  Johns.,  73;  29  Car.,  2;  1  R.  L.,  501, 
sec.  3 ;  1  Johns.  Gas..  223. 

EYAN  recovered  judgment  against  Suitor 
for  $52.71,  before  a  justice  of  Herkimer 
Co.,  filed  a  transcript  with  the  clerk  of  that 
county,  and  sued  out  afi.fa.  under  which  the 
sheriff  levied  on  a  term  of  years,  op  a  lot  of 
land  belonging  to  Suitor,  and  after  advertising 
it  for  sale  six  weeks  in  a  public  newspaper  of 
the  county,  sold  it  at  public  auction  to  the 
relator,  Alerry,  who  was  the  highest  bidder. 
The  sheriff  made  and  filed  the  usual  certificate 
of  the  sale,  which  took  place  Jan.  24,  last. 

The  purchaser  insisted  that  he  was  entitled 
to  an  assignment  of  the  term  immediately ; 
that  the  Act  giving  time  to  redeem  lands  sold 
upon  execution  does  not  apply  to  a  term  of 
years  ;  he  accordingly  demanded  an  assign- 
ment of  the  sheriff,  who  declined  executing 
one  till  the  usual  time  of  redemption  had  ex 
pired,  unless  this  court  should  be  of  opinion, 
that  the  redemption  law  did  not  apply. 

The  above  facts  being  agreed  on  by  the  re- 
lator and  the  sheriff, 

Mr.  M.  Hoffman,  by  the  consent  of  both  par- 
ties, and  for  the  purpose  of  determining  the 
question,  moved  for  an  alternative  mandamus 
to  the  sheriff,  commanding  him  to  assign,  &c. 
He  referred  the  court  to  the  Act  (sess.  43,  ch. 
184),  the  construction  of  the  1st,  2d  and  3d  sec- 
tions of  which  were  in  question  ;  and  to  the 
Act  Relative  to  Judgments,  Executions  and 
Advertising  Real  Estate  for  Sale.  (1  R.  L., 
5UO;  Id.,  501,  sec.  2  ;  Id.,  505,  sec.  13.) 

Curia.  The  only  question  is,  whether  a 
term  for  years  is  embraced  by  the  words  of  the 
Act.  These  are  lands  or  tenements,  the  latter 
of  which  is  a  word  of  well  known  significa- 
tion, importing  not  only  land  in  which  one  has 
an  estate  of  inheritance,  or  other  freehold,  but 
a  term  for  years.  This  is  a  chattel  real,  and 
distinguishable,  for  many  purposes,  from  a 
498*]  *mere  personal  chattel.  Putnam  v. 
Westcott,  19  Johns.,  73,  is  one  illustration  of 
the  distinction.  This  court  decided  in  that 
case,  that  a  term  is  not  to  be  considered  goods 
or  chattels  for  the  purposes  of  a  sale  upon  an 
execution,  issued  out  of  a  justice's  court.  The 
party,  therefore,  has  a  right  of  redemption 
during  the  year  ;  but  we  are  of  opinion  that 
the  right  ceases  here,  and  is  not  carried  over 
to  a  judgment  creditor  upon  default  of  the 
party  to  redeem  (as  it  would  be  if  this  were  a 
freehold  estate),  by  the  3d  section  of  the  Act. 
This  section  confers  no  right  to  redeem  upon 
any  one  other  than  a  creditor  who  has  a  judg- 
ment which  is  a  lien  upon  the  land  sold.  A 
judgment  is  not  a  lien  on  terms  for  years,  but 
on  freehold  estates  only.  This  distinction  was 
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well  established  before  the  29  Car.  2  (1  R.  L. , 
501,  sec.  3).  requiring  judgments  to  be  docketed 
in  order  to  affect  the  purchasers  of  lands, 
and  has  been  kept  up  ever  since.  A  term  is 
bound,  like  any  other  chattel,  only  by  an  exe- 
cution. This  court  decided,  in  Vredenburyh 
v.  Morris,  1  Johns.  Cas.,  223,  that  a  judgment 
docketed  is  not  a  lien  on  a  term  for  years. 

Motion  denied. 

Cited  in— 2  Wend.,  511 :  17  Wend.,  675 :  20  Wend.. 
417 ;  10  N.  Y.,  360;  53  N.  Y.,  199 ;  73  N.  Y..  362 ;  2  Leg. 
Obs.,  293. 


IN  THE  MATTER  OF  THE    PETITION  OF   DK. 
WINT  AND  DE  WINT. 

Paying  out   Money   Paid   into  Court  for  Un- 
known Owners — Security. 

On  ordering  a  rule  to  pay  out  moneys  which  have 
been  paid  into  this  court,  as  belonging  to  unknown 
owners  in  the  City  of  N.  Y.,  under  the  powers  of  the 
Corporation  to  enlarge  and  improve  streets,  this 
court  will,  if  the  claim  be  doubtful,  require  security 
to  refund  on  the  claim's  turning  out  to  be  un- 
founded. 

Citations— 2  R.  L.,  418 ;  1  R.  L.,  511,  sec.  7. 

THE  petition  was  for  the  payment  of  certain 
moneys  awarded  to  the  owners  of  a  certain 
piece  or  parcel  of  land  described  in  the  said 
petition,  on  the  enlarging  and  improving  of 
Maiden  Lane,  from  William  St.  to  Pearl  St.  in 
the  second  ward  of  the  City  of  N.  Y.  (See  1 
Cow.,  595,  S.  C.) 

On  producing  an  affidavit  of  the  regular 
publication  in  the  N.  Y.  American,  a  daily 
newspaper  printed  in  the  City  of  N.  Y.,  for 
six  successive  weeks,  of  notice  of  an  applica- 
tion to  be  made  at  the  first  day  of  the  term,  for 
a  rule  *requiring  James  Fairlie,  Esq.,  [*499 
one  of  the  clerks  of  this  court,  to  pay  to  the 
petitioners  the  sum  awarded  by  the  Commis- 
sioners of  Estimate  and  Assessment  on  the 
enlarging  and  improving  Maiden  .Lane,  &c., 
to  the  owners  of  all  that  certain  piece  or  parcel 
of  land  described  in  the  report  of  the  Com- 
missioners and  in  the  petition  as  follows,  viz. : 
(describing  the  premises),  and  on  motion  of 

Mr.  J.  I.  Drake,  for  the  petitioners — 

Per  C'uriam.  On  granting  this  rule,  it  is 
proper  to  remark  that  the  184th  section  of  the 
Act  to  Reduce  the  Several  Laws  Relating  Par- 
ticularly to  the  City  of  N.  Y.  into  One  Act, 
under  which  this  proceeding  is  conducted, 
authorizes  us  to  secure,  dispose  of  and  improve 
the  money,  when  paid  into  court,  as  we  shall 
direct.  (2  R.  L.,  418.)  This  Act  contains  no 
clause  like  the  Act  for  the  Partition  of  Lands 
(1  R.  L.,  511,  sec.  7),  expressly  authorizing  the 
court,  on  directing  a  rule  to  pay  over  the 
moneys,  to  require  security  to  refund,  with 
interest,  in  case  it  shall  at  any  time  appear  that 
the  parties  receiving  the  money  are  not  entitled 
to  it ;  and  we  require  no  security  in  this  case. 
The  omission  is  not  because  we  doubt  our 
power  under  the  general  words  cited,  but  be- 
cause the  rights  of  the  petitioners  are  very 
clearly  and  satisfactorily  made  out.  In  a  case 
where  there  is  doubt  as  to  the  title  of  the  claim- 
ants, we  shall  exact  the  same  security,  in  case* 
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like  this,  as  is  required  on  ordering  out  moneys 
paid  into  this  court  under  the  Act  for  the  Par- 
tition of  Lands. 

Motion  granted. 


WHITNEY  v.  WARNER  AND   CRISSEY. 

Affidavit  for  Certiorari — Title. 

An  affidavit  for  a  certiorarl  to  a  justice's  court 
may  be  entitled  in  the  cause  in  the  court  below,  but 
not  in  the  cause  in  this  court. 

Citations— 1  R.  L.,  396,  sec.  17:  2  Johns.  371. 

ON  certiorari  to  a  justice's  court.     The  affi- 
davit on  which  the  certiorari  was  allowed, 
was  entitled  and  began  thus: 
5OO*]    *"  JUSTICE'S  COURT. 
GEORGE    WHITNEY  "1 

ads. 

WILLIAM    WARNER  j 
and  PETER  CRISSEY.  J 

Before  James  Squires,  Esquire,  one  of  the 
Justices  of  the  Peace  of  the  County  of  Broome, 
8th  December,  1823. 

Broome  County,  ss.  George  Whitney,  the 
above  named  defendant,  being  duly  sworn, 
maketh  oath  and  saith,  that  on  the  27th  day  of 
November  last  past,  a  suit  was  commenced  by 
the  above  named  plaintiff  against  the  above 
named  defendant,"  &c.  [going  on  and  giving  a 
history  of  the  cause  between  the  plaintiffs  and 
defendant  in  the  said  justice's  court.] 

The  affidavit  purported  to  have  been  sworn 
before  George  Park,  Commissioner,  &c. 

Mr.  J.  A.  Collier,  for  the  defendant,  moved 
to  set  aside  the  writ  of  certiorari  for  irregular- 
ity, and  he  made  two  objections.  1.  That  the 
affidavit  was  entitled.  2.  That  it  was  taken 
before  a  commissioner.  In  support  of  the  first 
point,  he  cited Haight  v.  Turner,  2  Johns.,  871. 
As  to  the  second,  the  said  commissioners  have 
no  authority  to  administer  an  oath  in  a  justice's 
court,  or  in  a  cause  entitled  in  that  court. 
Their  authority  extends  only  to  taking  affi- 
davits to  be  read  in  courts  of  record. 

Mr.  8.  Sherwood,  contra,  said  that  if  the 
case  of  Haight  v.  Turner,  had  any  application, 
it  '.vent  to  show  merely  that  the  affidavit  could 
not  be  entitled  in  this  court.  As  to  the  second 
objection,  though  entitled  in  the  court  below, 
it  was  still  an  affidavit  to  be  used  in  a  court  of 
record,  and  might  be  taken  before  a  commis- 
sioner. 

Curia.  Where  there  is  no  suit  pending,  but 
the  affidavit  is  to  be  used  as  the  foundation  of 
a  suit,  it  should  not  be  entitled  in  any  cause. 
This  is  the  case  of  affidavits  to  ground  a  mo- 
tion for  a  mandamus,  on  information,  or  (in 
England)  to  hold  the  defendant  to  bail.  But 
we  see  no  objection  to  entitling  the  affidavit  in 
the  suit  in  the  court  below.  The  Statute  (1  R. 
L.,  396,  sec.  17),  requires  the  party  applying 
5O1*]  for  *a  certiorari  to  make  affidavit  satis- 
fying the  judge  or  commissioner  who  allows 
it,  that  there  is  reasonable  cause  for  granting 
it,  for  error  in  the  judgment  below  which  shall 
be  specified  in  such  affidavit.  This  is  properly 
a  proceeding  in  the  court  below.  If  entitled  in 
the  Supreme  Court,  it  would  have  been  irregu- 
lar, according  to  the  case  of  Haight  v.  Turner, 
cited  on  the  part  of  the  defendant. 
COWEN  2. 


As  to  the  second  objection,  it  is  enough  that 
the  Statute  expressly  declares  that  the  affidavit 
may  be  taken  before  any  person  authorized  to 
take  affidavits  to  be  read  in  the  Supreme  Court. 

Motion  denied. 

Cited  in— 3  Den.,  56 ;  1  Barb.,  645 :  47  Barb.,  119  ; 
3  How.  Pr.,  176. 


THE  PEOPLE  t>.  FORWARD  AND  DAY. 

Certiorari — Procedendo  for  Lack  of  Bail. 

The  defendant  sued  out  a  certiorari  to  remove  aa 
indictment  from  the  Sessions  to  this  court,  which 
had  been  returned  by  the  Sessions  without  the  de- 
fendant having  given  bail  as  required  by  Statute 
(1  R.  L.,  141,  sec.  4),  and  a  commission  to  examine 
witnesses  had  been  issued  under  the  direction  of 
thisTcourt :  but  because  no  bail  was  in,  a  procedendo 
was  ordered. 

THE  defendants  were  indicted  at  the  Oyer 
and  Terminer  in  Erie  Co.,  July,  1821,  for 
publishing  a  libel.  They  pleaded  not  guilty,  and 
the  indictment  was  remanded  to  the  General 
Sessions  of  that  county  ;  but  the  defendant* 
brought  a  certiorari  to  remove  the  indictment 
to  this  court.  This  writ  was  granted,  on  mo- 
tion, in  Aug.  Term,  1821.  The  General  Ses- 
sions, at  their  Aug.  Term  of  the  same  year, 
received  the  writ,  and  directed  a  return  to  be 
made,  without  requiring  the  defendants  to 
give  bail  ;  nor  did  the  defendants  themselves 
enter  into  recognizance,  as  required  by  the 
Statute.  (1  R.  L.,141,sec.4.)  At  the  Jan.  Term 
of  this  court,  1822,  the  defendants  obtained  a 
rule  that  all  proceedings  be  stayed  until  the 
public  prosecutor  should  consent  to  the  issu- 
ing of  a  commission  to  take  the  testimony  of 
foreign  witnesses,  a  copy  of  which  rule  was 
served  on  the  Dist.  Atty.  of  Erie  May,  23 
thereafter.  May  5.1823,  the  defendants,  on  fil- 
ing a  stipulation  in  writing  to  that  effect, signed 
by  them  and  the  Dist.  Atty.  with  the  clerk  of 
this  court  in  Utica,  caused  a  rule  for  a  com- 
mission to  be  entered,  to  examine  certain  wit- 
nesses named  therein,  agreeably  to  the  rules 
*and  orders  of  this  court,  and  to  be  [*5O2 
subject  to  the  same  rules  as  when  obtained  in 
a  civil  cause  ;  but  they  had  not  proceeded  to 
issue  the  commission  ;  and  now, 

Mr.  J.  King,  in  behalf  of  Mr.  Potter,  Dist. 
Atty.  of  Erie,  moved  for  a  procedendo,  on  the 
ground  that  no  bail  had  been  given  to  war- 
rant the  writ  of  certiorari.  He  cited  1  R.  L. , 
141,  sec.  4 ;  Id.,  142,  sec.  6. 

Mr.  P.  8.  Parker,  contra,  said  the  only  ques- 
tion was,  whether  the  court  would  interfere. 
The  Statute  is  plain,  that  a  recognizance  must 
be  entered  into,  or  the  writ  is  unavailing,  and 
the  court  below  must  proceed,  of  course. 

Curia.     Take  your  rule  for  a  procedendo. 
Rule  granted. 


JACKSON,  ex    dem.    GOLDEN    ET  AL., 

v. 
PAUL. 

Ejectment —  Who  may  be  Lessor. 

To  warrant  one's  being  made  a  lessor  in 'eject- 
ment, he  must  have  a  claim  to  a  subsisting  title  or 
interest  in  the  premises. 
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It  ia  not  enough  that  it  may  be  a  question  on  the 
trial  whether  the  legal  title  is  not  vested  in  him. 

Citation— 4  Johns.,  483. 

rPHE  declaration  contained  eight  counts,  and 
JL  the  last  set  forth  a  demise  from  eighteen 
persons,  none  of  whom  (as  the  tenant  stated  in 
his  affidavit),  he  was  informed  and  believed, 
pretend  to  claim  any  title  to  the  premises  in 
question.  On  this  affidavit, 

Mr.  L.  Ford,  moved  to  strike  out  the  eighth 
demise.  He  cited  Jackson  v.  Sclover,  10  Johns., 
368,  and  Jackson  v.  Richmond,  4  Johns.,  483. 

Mr.  J.  0.  Morse,  contra,  read  the  affidavit  of 
the  attorney  for  the  plaintiff,  which  stated 
that  it  might  be  a  question  on  the  trial,  wheth- 
er the  legal  title  of  part  of  the  premises  is  not 
vested  in  the  lessors  named  in  the  eighth  de- 
mise. 

Curia.  This  is  not  enough  to  warrant  us  in 
retaining  that  demise.  The  lessors  must  have 
a  claim  to  a  subsisting  title  or  interest  in  the 
premises.  The  affidavit  ou  the  part  of  the 
plaintiff  does  not  show  this.  Jackson  v.  Rich- 
5O3*]  mond,  cited  by  *the  counsel  for  the 
defendant,  is  decisive  in  favor  of  the  applica- 
tion. 

Rule  granted. 
Cited  in— 3  Wend.,  153. 


FIFIELD,  Survivor,  &c.,  v.  BROWN  ET  AL. 

Plea  of  Insolvent  Discharge — Rule  to  Discon- 
tinue, not  of  Course — New  Action — Same 
Cause — Motion  for  Stay  of  Proceedings  until 
Costs  of  Former  Suit,  Paid— After  Judgment, 
too  Late. 

The  rule  to  discontinue,  on  receiving  a  plea  of  an 
insolvent  discharge,  is  not  a  rule  of  course. 

Motion  to  stay  proceeding's  till  the  costs  of  a  for- 
mer suit  be  paid,  comes  too  late  after  judgment 
perfected. 

Citation— 1  Johns.  Cas.,  247. 

MR,  J.  PLATT,  moved  for  a  rule  that  all 
proceedings  stay  on  the  part  of  the  plaint- 
iff, till  the  costs  of  a  former  suit  in  favor  of 
the  same  plaintiff  against  the  same  defendants 
(in  which  the  capias  was  served  on  Brown 
only),  for  the  same  cause  of  action,  be  paid. 

In  the  first  cause,  Brown  had  pleaded  a  dis- 
charge under  the  Act  to  Abolish  Imprison- 
ment for  Debt,  &c.,  obtained  after  the  com- 
mencement of  the  suit.  The  defendant's  at- 
torney entered  a  rule  to  reply,  served  a  notice 
thereof  on  the  plaintiff's  attorney,  and  entered 
a  default  for  want  of  a  replication.  The  de- 
fault was  entered  Mar.  26,  1823.  May  16,  of 
the  same  year,  the  plaintiff's  attorney  entered 
a  rule  of  course,  in  the  common  rule  book, 
that  the  plaintiff  have  leave  to  discontinue  that 
suit  without  costs  ;  and  immediately  com- 
menced the  present  suit. 

Mr.  B.  F.  Butler,  contra,  read  an  affidavit  of 
the  plaintiff's  attorney,  showing  that  the  judg- 
ment had  been  perfected  before  he  received 
notice  of  this  motion. 

Curia.  The  rule  to  discontinue  was  irregu- 
lar. It  is  not  of  course  to  enter  a  rule  to  dis- 
continue without  costs,  on  receiving  a  plea  of 
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the  defendants'  discharge  under  the  Insolvent 
Act.  This  can  be  done  only  upon  special  mo- 
tion, and  under  circumstances  to  be  shown  on 
affidavit  and  approved  by  the  court.  We 
should  grant  the  motion,  therefore,  as  applied 
for,  but  it  comes  too  late.  Judgment  is  per- 
fected. Where  an  issue  is  joined  in  a  cause, 
a  motion  to  stay  proceedings  for  non-payment 
of  the  costs  of  a  former  action,  may  be  made 
before  trial  in  the  second.  (Cuylerv.  Vander- 
werk*l  Johns.  Cas.,  247.)  But  clearly  [*5O4 
it  cannot  be  make  after  judgment. 

Motion  denied. 
Cited  in-4  Hill,  592 ;  5  Rob.,  662. 


THE  PEOPLE  v.  LUTHER  ADGATE,  late 
Sheriff  of  ESSEX  Co. 

Action  against  Sheriff  for  Escape — Measure  of 
Damages — Insolvency  of  Defendant — Stay  of 
Proceedings. 

On  the  sheriff  becoming  fixed  for  not  bringing  in 
the  body,  the  general  rule  is  that  he  must  pay  the 
whole  debt. 

But  if  the  defendant  has  been  insolvent  from  the 
beginning  so  that  the  plaintiff  could  have  lost  noth- 
ing, the  court  will  order  a  perpetual  stay  of  pro- 
ceedings against  the  sheriff  as  to  the  debt,  allowing 
the  plaintiff  to  proceed  and  collect  all  costs. 

And  this  was  done  where  the  sheriff  had  neglected 
to  appear  upon  his  recognizance  taken  upon  the  at- 
tachment, by  reason  whereof  there  was  judgment 
against  him  and  his  bail. 

Citation— Doug.,  464. 

T  ONG  sued  Cutler  by  capias  out  of  this 
Jj  court,  on  which  the  defendant,  sheriff  of 
Essex,  arrested  him,  and  was  ruled  to  bring  in 
the  body,  but  not  doing  so,  was  attached  and 
entered  into  recognizance  to  appear  at  Oct. 
Term,  1819.  On  that  recognizance  the  present 
action  was  brought,  At  the  return  of  the  at- 
tachment, Adgate  neglected  to  appear,  and 
his  recognizance  was,  by  rule  of  this  court,  de- 
livered over  to  the  attorney  of  Long  for  prose- 
cution. The  capias  in  this  cause  was  returned 
cepi  corpus  in  Mav  Term,  1820.  a  declaration 
filed  in  May,  1820";  and  at  the  Aug.  Term  fol- 
lowing, the  defendant  applied  to  the  court  to 
set  aside  the  attachment  and  all  subsequent 
proceedings.  An  order  was  then  made  that 
the  defendant  confess  a  judgment  in  this  suit 
on  the  recognizance;  the  judgment  to  stand  as 
security;  Long,  the  plaintiff  in  the  original 
suit,  to  proceed  to  judgment  therein,  and  en- 
deavor to  collect  the  money  due  him  from  Cut- 
ler ;  and  then  apply  to  this  court  for  leave  to 
take  out  execution  for  the  uncanceled  balance, 
and  also  for  costs.  Judgment  was  confessed 
on  the  recognizance  accordingly  ;  Long  pro- 
ceeded to  judgment  against  Cutler  ;  a  fl.  fa. 
was  returned  nulla  bona,  and  now, 

Mr.  J.  L.  Wendett,  for  the  plaintiff,  on  affi- 
davit of  the  above  facts,  moved  for  leave  to 
take  out  execution  against  the  defendant  on 
the  judgment  upon  the  recognizance. 

Mr.  H.  H.  Ross,  contra,  read  affidavits  show- 
ing that  Cutler  had  always  since  the  arrest 
resided  in  Essex  Co.,  and  had  been  utterly  in- 
solvent and  unable  to  pay  anything  for  seven 
or  eight  years,  now  past,  and  long  before  the 
commencement  *of  the  original  suit.  [*5O5 
He  said  the  only  question  is  whether  this  court 
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will  mitigate  the  amount  of  the  recovery  on 
the  recognizance,  under  these  circumstances. 
The  court  could  not  have  intended,  by  their 
rule  directing  the  defendant  to  confess  judg- 
ment, to  prevent  his  applying  to  mitigate  the 
amount  to  be  collected.  Had  judgment  not 
been  taken,  the  court  would  have  sent  the 
•cause  to  a  jury  where  Long  could  have  recov- 
ered no  more  than  he  had  lost  by  the  neglect 
of  the  sheriff.  This  doctrine  is  fully  estab- 
lished in  Russell  v.  Turner,  7  Johns.,  189, 
where  the  cases  are  collected;  and  in  1  Gould's 
Esp.,  pt.  2,  p.  30,  it  is  said  that  where  the 
principal  is  discharged,  and  the  bail  after- 
wards fixed,  the  court  will  allow  an  exonerelur 
to  be  entered  on  the  bail  piece ;  and  in  The 
King  v.  Adderly,  Doug.,  464,  Buller,  «/.,  says, 
"  it  is  competent  for  the  court  to  moderate  the 
punishment,  and  not  impose  a  tine  on  the  sher- 
iff to  the  amount  of  the  whole  debt."  There 
is  no  reason  why  the  execution  should  go  at 
all  events  for  more  than  the  costs  of  the  suit 
on  the  recognizance  ;  Cutler  has  resided  in 
Essex  ever  since  the  arrest. 

China.  The  rule  of  damages  upon  an  escape 
would  have  allowed  the  plaintiff  no  more  than 
his  actual  loss.  In  this  case  of  a  non  compli- 
ance with  the  rule  to  bring  in  the  body,  if  the 
sheriff  is  fixed  and  a  trial  is  lost,  the  general 
rule  is  that  he  must  pay  the  debt.  But  here 
the  party  is  insolvent  and  has  been  so  ever 
since  the  proceedings  against  him  were  com- 
menced. Now,  the  principle  is  nowhere  laid 
•down  explicitly  that  we  may  apportion  the 
plaintiff's  debt ;  but  in  Tfie  King  v.  Adderly, 
Doug.,  464,  Buller,  J.,  intimated  that  when 
the  sheriff  should  come  to  purge  the  contempt 
for  not  returning  a  writ,  it  would  be  compe- 
tent for  the  court  to  moderate  the  punishment, 
and  not  impose  a  fine  to  the  amount  of  the 
whole  debt — though  in  that  case  the  general 
rule  is  the  same  ;  and  the  sheriff  is  in  general 
made  to  pay  the  whole  debt.  (Ib.)  The  reason 
of  such  a  course,  in  the  present  case,  is  too 
strong  to  be  resisted,  though  the  plaintiff  may 
have  lost  a  trial.  Here  is  a  strong,  undisputed 
•case of  insolvency  from  the  beginning.  The 
plaintiff  has  lost  nothing. 
oO6*]  *But  as  he  may  have  been  surprised 
by  the  affidavits  on  the  part  of  the  defendant, 
owing  to  the  course  which  the  proceedings 
have  taken,  we  give  him  to  the  next  term  to 
disprove  the  insolvency,  if  in  his  power. 

The  court  thereupon  directed  a  rule  entered, 
of  which  the  following  is  the  substance: 
RULE. 

It  appearing  to  this  court  by  several  affida- 
vits produced  by  the  defendant,  that  John 
Outler,  at  the  time  the  suit  of  David  Long 
was  commenced  against  him  was  insolvent, 
and  had  not  any  property  liable  to  execution, 
and  has  continued  insolvent  and  without 
property  ever  since,  ordered,  that  the  motion 
for  leave  to  take  out  execution  for  the  uncol- 
lected  balance  due  on  the  judgment  of  Long 
against  Cutler  (not  including  the  costs)  be 
postponed  until  the  next  term,  to  the  end  that 
the  plaintiff  in  said  judgment  may  disprove 
the  said  allegation  of  insolvency  ;  and  if  he 
shall  fail  so  to  do,  then  that  the  execution  be 
perpetually  stayed  as  to  the  plaintiff's  debt ; 
and  it  is  further  ordered,  that  execution  mav 


issue  on  the  judgment  against  the  defendant 
for  a  sum  equal  to  the  costs  taxed  in  this  suit, 
the  costs  taxed  in  the  judgment  of  Long 
against  Cutler,  and  the  costs  of  this  motion. 


IN  THE  MATTER  OF  JOHN  SHOLTS 

v. 

THE  JUDGES  OF  THE  COUNTY  OF 
YATES. 

Appeal — When   Supersedes  Execution — Appeal 
Bond — Resumption  of  Regularity. 

An  appeal  from  a  justice's  judgment,  though 
after  a  transcript  flled  and  execution  issued,  super- 
sedes the  execution. 

This  is  the  process  of  the  C.  P.,  and  they  make  a 
rule  setting  it  aside. 

On  appeal,  a  bond  should  be  given  and  costs  paid 
by  the  appellant  within  four  days,  as  required  by 
the  Fifty  Dollar  Act,  or  the  appeal  will  be  ineffect- 
ual. 

But  1  hese  facts  need  not  appear  from  the  justice's 
return. 

It  will  be  intended,  on  the  return  being  flled,  that 
the  appellant  proceeded  regularly  before  the  jus- 
tice. 

The  appellee  has  no  right  to  object  to  a  hearing 
of  the  appeal,  on  the  ground  that  the  justice  had 
not  indorsed  his  approbation  upon  the  bond,  or 
otnitted  to  file  it  within  the  time  required  by  the 
Act. 

His  approbation  may  be  inferred  from  the  act  of 
filing  the  bond. 

JUDGMENT  was  given  by  a  justice  of  Yates 
J  Co.,  in  favor  of  Sholts  against  Champlin, 
for  $46,  Aug.  22,  1823.  On  the  25th,  Sholts 
tiled  a  transcript  with  the  county  clerk,  and 
took  out  execution,  on  oath,  and  placed  it  in 
the  sheriff's  hands. 

*On  the  other  hand,  Champlin,  on  [*5O7 
the  very  day  the  transcript  was  taken,  filed 
with  the  justice  a  notice  of  appeal,  a  bond  as 
required  by  law,  and  paid  all  the  costs  required 
of  him  by  the  justice  on  receiving  the  appeal. 
Notice  of  the  appeal  was  given  to  the  sheriff, 
who  nevertheless  was  proceeding  under  the 
direction  of  Sholt's  to  sell  Champlin's  property. 
On  this  state  of  facts,  the  first  judge  of  Yates 
Co.  granted  an  order  to  stay  proceedings  upon 
the  execution  ;  and  at  the  last  Jan.  Term  of  the 
Yates  C.  P.,  that  court  set  aside  the  execution 
for  irregularity,  with  costs,  though  the  counsel 
for  Sholts  objected  that  the  First  Judge  had 
no  authority  to  stay  proceedings  upon  it ;  and 
that  the  court  had  no  authority  to  set  it  aside. 
Previous  to  setting  aside  the  execution,  viz. : 
at  Oct.  Term  last  of  the  Yates  C.  P.,  the  cause 
was  tried  and  a  verdict  found  for  the  appellee 
for  only  $15,  instead  of  $46,  the  sum  recovered 
before  the  justice,  on  which  the  court  gave 
judgment. 

On  the  cause  being  moved  for  trial  upon  the 
appeal,  it  was  objected  that  it  did  not  appear 
from  the  return  that  the  notice  of  the  appeal 
had  been  filed  within  four  days  from  the  time 
of  rendering  the  judgment ;  nor  that  the  costs 
in  the  court  below  had  been  paid  within  the 
four  days  ;  nor  had  the  bond  been  left  with 
the  clerk  to  be  filed  within  the  time  required 
by  law  ;  nor  had  the  justice  indorsed  upon 
the  bond  that  he  approved  of  the  security. 
Upon  these  grounds,  the  appellee,  by  his 
counsel,  contended  that  the  appeal  w'as  ir- 
regular, but  the  objection  was  overruled. 
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M>\  J.  Dickson  moved  for  a  mandamus  to 
be  directed  to  the  judges,  commanding  them 
to  vacate  the  rule  setting  aside  the  execution. 

Mr.  W.  M.  Oliver,  contra.  The  appeal,  if 
regular,  was  a  superseded*  to  the  execution 
(sess.  41,  ch.  94,  sec.  17),  and  the  only  question 
is,  whether  the  party  can  be  deprived  of  hift 
right  to  an  appeal  within  the  four  days  allowed 
by  the  act  of  the  plaintiff,  who  thinks  fit  to 
take  out  an  execution  immediately. 
5O8*J  *Mr.  Dickson  denied  that  the  Court 
of  C.  P.  had  power  to  interfere  with  an  execu- 
tion issued,  as  this  was,  upon  a  justice's  judg- 
ment. It  cannot  be  considered  the  process  of 
the  Court  of  C.  P. 

Curia.  It  was  necessary  that  a  bond  should 
be  given  and  the  costs  paid  within  four  days 
after  the  judgment,  in  order  to  make  an  appeal 
operative  ;  but  these  facts  need  not  appear 
from  the  justice's  return.  It  lay  with  the 
opposite  party  to  show,  affirmatively,  that  the 
bond  and  payment  of  the  costs  were  out  of 
time,  if  he  wished  to  avail  himself  of  the 
irregularity.  Until  the  contrary  was  shown, 
the  court  below  were  right  in  intending  that 
the  proper  measures  were  taken  before  the 
justice,  on  instituting  the  appeal.  Nor  should 
the  appellant  be  prejudiced  by  the  omission  of 
the  justice  to  indorse  his  approbation  upon 
the  bond,  or  file  it  within  the  time  required 
by  law.  Besides,  his  satisfaction  with  the 
security  given  should,  as  to  the  appellant,  be 
inferred  from  the  act  of  filing  it  with  his 
return.  The  party  ought  not  to  suffer  from 
such  a  trifling  informality.  The  C.  P.  were 
regularly  possessed  of  the  cause. 

Then  had  the  C.  P.  jurisdiction  of  this  exe- 
cution ?  We  think  it  is  to  be  considered  as 
the  process  of  that  court.  On  a  transcript 
being  filed,  and  an  execution  issued,  all  con- 
trol over  it  ceases  on  the  part  of  the  magistrate 
who  renders  the  judgment.  The  execution 
issues  from  the  clerk's  office  of  the  C.  P.,  like 
their  other  process,  and  all  control  over  it, 
properly  belongs  to  that  court.  It  follows 
that  they  had  power,  in  this  instance,  to  set 
aside  the  execution  for  irregularity  ;  and  we 
are  clear  that  the  power  was  properly  exer- 
cised. The  appeal  was  a  superseded*,  and  the 
appellee  having  afterwards  proceeded  upon 
the  execution,  the  opposite  party  had  a  right 
to  call  upon  the  court  to  restrain  him  by  a 
rule. 

Motion  denied. 

Cited  in— 1  Wend.,  79 :  7  Wend.,  391 ;  54  N.  Y.,  156 ; 
2  How.  Pr.,  190;  20  How.  Pr.,  89 ;  11  Abb.  Pr.,  299. 


5O9*] 


*E.   HUMPHREY 
CANDE  AND  LASHER. 


8.   TREDWELL  AND  J.  AND  S.   KISSAM 
THE  SAME. 

Affidavit— Wrong  Title. 

An  affidavit  wrongly  entitled,  though  the  cause 
be  rightly  described  in  the  body  of  the  affidavit, 
cannot  be  read. 

MESSRS.  8.  L.  EDWARDS  and  If.  BkecJwr 
moved  for  a  rule  that  certain  moneys 
866 


which  had  been  levied  upon  a./?,  fa.  issued  out 
of  this  court,  in  favor  of  Chichester  and  Van 
Wyck,  against  the  above  defendants,  and  paid 
over  to  Chichester  and  Van  Wyck,  be  re- 
funded to  the  sheriff  who  had  held  the./?,  fa., 
and  paid  over  to  Humphrey,  plaintiff  in  the 
first  cause,  and  Tredwell  and  J.  and  S.  Kissam, 
plaintiffs  in  the  second  cause,  according  to  the 
priority  of  their  respective  liens  upon  execu- 
tions also  issued  out  of  this  court.  The  mo- 
tion was  made  upon  the  ground  that  there 
never  had  been  any  judgment  entered  in  favor 
of  Chichester  and  Van  Wyck. 

The  affidavits  upon  which  the  motion  was 
founded,  were  entitled  thus  : 

"  SUPREME  COURT. 
ABEL  Russ,  Assignee  of  Elijah  1 

Humphrey,  Seabury  Tredwell, 

Joseph    Kissam    and    Samuel  1 

Kissam  v. 

ALVIN  CHICHESTER  and  ABRA- 
HAM H.  VAN  WYCK." 

The  affidavits  then  proceeded,  and  in  the 
body  of  them  the  causes  in  which  the  ques- 
tion arose  were  described  and  set  forth  partic- 
ularly and  truly. 

Mr.  A.  Spencer  objected  that  the  affidavits 
were  wrongly  entitled. 

Mr.  Bleecker  said  it  was  enough  that  the 
causes  were  set  forth  by  their  true  titles  in  the 
body  of  the  affidavit.  The  opposite  party  has 
not  been  misled.  The  reason  why  an  affidavit 
wrongly  entitled  cannot  be  read  is,  that  no  in- 
dictment will  lie  for  perjury  if  it  be  false. 
Here  the  reason  fails.  The  title  may  be  stricken 
out  and  still  the  affidavits  remain  good.  On 
an  indictment  for  perjury,  the  false  title  might 
be  rejected  as  surplusage. 

*Curia.  The  objection  is  fatal.  There  [*51O 
is  no  such  cause  in  existence  as  the  one  men- 
tioned in  the  title,  and  such  an  affidavit  is  never 
received.  The  party  cannot  be  convicted  of 
perjury,  though  he  swear  falsely.  We  refuse 
to  hear  motions  for  writs  of  mandamus  upon 
affidavits  which  are  entitled,  and  the  same  rule 
prevails  in  the  K.  B.  as  to  affidavits  to  hold  ta 
bail. 

Motif) n  denied. 

Cited  in— H.  &  D..  442. 
See  5  Wis.,  25. 


LYON,  ex.  dem.  EDEN  and  WOOD, 

v. 
BURTIS  AND  THE  BANK  OF  NEW  YORK. 

THE  SAME 

«. 

DIFFERENT    DEFENDANTS     IN    TEN 
OTHER   CAUSES. 

Affirmance  of  Judgment — Execution,  May  Issue 
After  Remittitur  Filed. 

On  judgment  being  affirmed  in  the  Court  of  Er- 
rors, execution  may  issue  from  this  court  at  any 
time  on  filing  the  rem'Mitur.  of  course,  and  without 
the  entry  of  any  rule  for  that  purpose. 

TMECTMENT.  The  plaintiff  had  judgment 
in  these  causes  in  the  Supreme  Court. 
The  defendants  removed  them  by  writs  of 
error  into  the  Court  for  the  Trial  of  Impeach- 
ments and  the  Correction  of  Errors,  where  the 
judgments  were  affirmed  December  18.  ( Vide 

COWEN  2. 


1824 


HART  v.  HILDUETH. 


510 


ante,  333.)  The  attorney  for  the  plaintiff  then 
caused  the  remittitur  attached  to  the  transcript 
in  each  cause,  to  be  filed  in  the  office  of  the 
clerk  of  this  court  in  the  City  of  N.  Y.,  Feb. 
7  instant  ;  and  issued  writs  of  possession, 
tested  at  the  City  of  Albany,  Nov.  1,  last, 
returnable  on  the  first  day  of  the  present  term, 
which  had  been  executed. 

Mr.  E.  Barnes  moved  to  set  aside  these  writs 
for  irregularity.  And  he  cited  Com.  Dig., 
Pleader.  3,  B,  20;  Vicars  v.  Haydon,  Cowp., 
841  ;  Tidd.  Pr.,  1135-6  ;  1  Archb.  Pr.,  236  ; 
Lord  Kinnaird  v.  Lyall,  7  East,  296  ;  Penoyer 
v  Brace,  1  Salk.,  319  ;  Barn.,  201  ;  1  Ld. 
Raym.,  244  ;  Howard  v.  Pitt,  1  Salk,  261,  and 
4  Leon.,  197. 

Messrs.  A.  Burr  and  E.  Williams,  contra, 
cited  Lee's  Diet,  of  Pr.,  548-9;  2  Tidd  Pr., 
1234-5,  7th  Lond.ed.,  1821;  1  Salk.,  261-5. 
319  ;•  1  Ld.  Raym.,  244.  They  remarked  that 
the  writ  of  error  operated  merely  as  a  suspen- 
511*]  sion  of  the  execution.  *When  this 
ceases,  the  party  may  go  on  upon  his  old  record 
of  course,  on  the  proper  evidence  being  filed  to 
show  that  the  suspension  has  ceased.  There 
is  no  need  of  a  rule.  It  is  like  the  case  of  a 
procedendo.  The  party  is  remitted  to  his  origi- 
nal rights.  It  is  only  necessary  that  the  super- 
sedeas  should  cease  to  operate. 

Mr.  Talcotl,  Atty-Gen.,  in  reply,  said  that 
though  a  transcript  only  was  removed  by  the 
writ  of  error,  yet  to  proceed  in  vacation  is 
against  the  theory  of  this  court.  The  remit- 
titur is  a  direction  to  proceed  which  they  can- 
not receive  and  act  upon  except  in  term.  He 
admitted  that  on  the  arrival  of  a  term  a  rule 
that  execution  issue  might  be  entered  of 
course,  on  motion,  but  a  judgment  may  be 
reversed  in  part  and  affirmed  in  part.  In  such 
a  case  the  rule  and  the  award  of  execution 
upon  the  roll  must  be  modified  accordingly. 
If  circumstances  might  require  a  special  ap- 
plication to  the  court  for  this  purpose,  a  proper 
degree  of  caution  would  require  that  it  should 
be  done  in  every  case.  In  this  case  no  rule 
had  been  entered. 

Curia.  It  is  enough  that  the  remittitur  was 
filed,  which  may  be  done  at  any  time  before 
execution  issues. 

By  the  remittitur,  the  cause  is  here  in  the 
same  situation  and  for  the  same  purposes  as 
before  writ  of  error  brought.  No  rule  need 
be  entered.  The  party  may  proceed  with  his 
execution,  of  course,  as  if  it  had  never  been 
suspended. 

Motion  denied. 

Cited  In— 1  Wend.  26 ;  25  N.  Y.,  488 ;  1  Abb.  Pr., 
264  ;  4  Duer,  623. 


HART  v.   HILDRETH,  ET  AL. 

Suspension  of  Trial  by  Circuit  Judge  —  Not 
Ground  for  Judgment  as  in  Case  of  Non- 
suit. 

Where  the  Circuit  judge  suspended  the  trial  of  a 
cause,  on  the  suggestion  of  the  plaintiff's  counsel 
that  it  would  be  a  long  cause,  and  the  business 
afterwards  took  such  a  course  that  the  cause  could 
not  be  tried  at  that  Circuit,  a  motion  for  judgment, 
and  in  case  of  nonsuit,  was  denied  without  costs. 

COWJSN  2. 


MR.  P.  S.  PARKER,  moved  for  judgment 
as  in  case  of  nonsuit  for  not  proceeding 
to  trial  at  the  last  Ontario  Circuit,  which 
*commenced  Jan.  20,  last,  and  con-  [*512 
tinued  till  Saturday  thereafter. 

Mr.  V.  Matthews,  contra.  On  the  part  of 
the  plaintiff,  an  affidavit  was  read,  showing 
that  the  cause  was  called  on  Wednesday  even- 
ing, but  the  judge,  on  the  suggestion" of  the 
plaintiff's  counsel  that  it  would  be  a  long 
cause,  declined  try  ing  it  at  that  time,  declaring 
that  it  should  not  lose  its  preference,  and  pro- 
ceeded to  take  up  some  other  causes  which 
had  been  reserved,  and  criminal  business, 
which  occupied  the  court  nearly  the  whole  of 
the  next  day  ;  when  the  judge's  attention  be- 
ing again  called  to  this  cause,  he  declined  try- 
ing it  that  week,  remarking  that  he  expected 
Judge  Rochester  to  close  the  business  of  the 
Circuit  during  the  next  week,  and  he  set  down 
the  cause  for  Monday.  On  Friday  evening  the 
judge  stated  that  he  had  received  a  letter  from 
Judge  Rochester  that  he  was  in  ill  health  and 
could  not  attend  the  next  week  ;  and  on  being 
again  applied  to,  he  declared  that  he  should 
not  try  the  cause  ;  and  the  plaintiff  had  no 
opportunity  to  try  it  during  the  Circuit : 

And  for  these  reasons  the 'Court  denied  the 
motion  without  costs. 

Motion  denied. 


SHAW 

v. 
RAYMOND,  Impleaded  with  FORD. 

Several  Pleas — Replication — Demurrer —  Verdict 
on  General  Issue — Demurrer  Cannot  be 
Afterwards  Argued. 

Where,  to  trespass  against  a  sheriff  for  an  act  done 
by  him  in  virtue  of  his  office,  he  pleaded  the  general 
issue  and  two  special  pleas,  to  which  the  plaintiff 
replied,  and  there  were  demurrers  to  the  replica- 
tions, and  a  verdict  for  the  sheriff  on  the  general 
issue ;  held,  that  the  demurrers  could  not  after- 
wards be  argued ;  and  the  defendant  had  hie  double 
costs. 

Where  there  are  several  pleas,  some  of  which  are 
carried  to  an  issue  of  law,  and  some  to  an  issue  of 
fact,  the  plaintiff  may  first  argue  the  demurrer  or 
try  the  issue  of  fact,  at  his  election. 

Citation— 2  Archb..  252-3. 

TRESPASS  de  bonis  asportatis  against  both 
-L  defendants,  who  severed  in  their  pleas. 
Raymond  pleaded  the  general  issue  and  two 
special  pleas,  by  which  he  justified  taking  and 
carrying  away  the  goods  as  sheriff  of  St.  Law- 
rence Co.  *under  a  plaint  in  replevin.  [*513 
To  these  pleas  the  plaintiff  replied  that  the 
plaint  had  been  set  aside  for  irregularity.  De- 
murrer and  joinder,  which  is  not  yet  deter- 
mined. Upon  this  state  of  the  pleadings,  the 
plaintiff  noticed  his  cause  for  trial  at  the  last 
St.  Lawrence  Circuit,  holden  Feb.  9,  instant, 
as  well  to  try  the  issue  as  to  assess  contingent 
damages  on  the  demurrers  ;  but  the  jury,  un- 
der the  direction  of  the  court,  found  a  verdict 
for  the  defendant.  The  same  jury  found  a 
verdict  against  Ford  for  $178.60.  The  de- 
murrers were  noticed  for  argument  at  the 
present  term. 

Messrs.  L.   Hasbrouck  and  J.  Fine,  for  the 
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defendant,  Raymond,  now  moved  that  judg- 
ment be  entered  for  him,  with  double  costs. 

They  cited  1  R.  L.,  345  ;  Id.,  155  ;  6  Johns., 
109;  Str.,  507;  1  Dunl.  Pr.,  421-2;  2  Id., 
782. 

Mr.  A.  Hackley,  contra,  insisted  that  the 
application  for  double  costs  was  premature. 
The  defendant,  who  is  acquitted,  should 
await  the  decision  upon  the  demurrer. 

But  is  he  entitled  to  double  costs  on  the 
state  of  the  pleadings  ?  Suppose  the  demurrer 
determined  for  him,  he  could  have  his  single 
costs  only,  according  to  Wait  v.  Durand,  9 
Johns.,  254.  Can  he  have  single  costs,  only, 
on  the  demurrer,  which  goes  to  the  whole 
cause  of  action,  and  yet  be  entitled  to  double 
costs  on  the  issue  found  for  him  ? 

Curia.  The  plaintiff  had  his  election  to  go 
on  in  the  first  place  upon  his  issue  of  law  or 
of  fact,  as  he  should  think  proper,  but  he  was 
bound  to  look  to  the  consequences.  Had  the 
action  been  disposed  of  by  the  demurrer,  costs 
would  have  been  awarded  accordingly.  But 
he  has  chosen  to  have  the  question  settled  by 
a  jury,  upon  the  issue  of  fact ;  and  a  verdict 
was  passed  for  the  defendant.  His  issue  of 
law  can,  therefore,  avail  him  nothing.  "We 
cannot  avoid  seeing,  that  upon  the  whole 
record,  judgment  must  be  for  Raymond  ;  and 
we  would  not  hear  an  argument  upon  the 
demurrer.  (Vide  2  Archb.,  252-3,  and  the 
cases  there  cited.) 

Motion  granted. 
Cited  in— 13  Wend.,  327. 


514*]  *THORP 

v. 
FAULKNER,  Manucaptor  of  REYNOLDS. 

Bail — Not  Justifying  After  Exception,  Cease  to 
be  Sail —  Waiver  of  Exception,  Ineffectual. 

Bail  who  are  excepted  to,  and  do  not  justif  y.cease 
to  be  bail ; 

And  an  agreement  between  the  parties  to  waive 
the  exception,  filing1  a  declaration  in  chief,  and  on 
going  to  judgment,  are  no  reasons  against  ordering 
an  exoneretur. 

Citations— 4  Johns.,  185;  1  Cow.,  54,  56. 

THE  defendant  became  special  bail  for 
Reynolds,  May  26,  1821,  at  the  suit  of 
Thorp.  The  bailpiece  was  filed  May  29,  and 
on  the  31st  the  plaintiff's  attorney  entered  an 
exception  thereon.  No  notice  of  the  excep- 
tion was  ever  given  to  the  bail,  nor  did  he 
know  anything  of  it  until  about  five  months 
after  it  was  entered.  No  waiver  of  the  ex- 
ception had  ever  been  entered  upon  the  bail- 
piece,  but  the  attorneys  of  Thorp  and  Rey- 
nolds had  agreed  orally  to  waive  the  excep- 
tion. A  declaration  was  filed  in  chief  (not  de 
bene  ewe)  in  consequence  of  this  agreement ; 
the  cause  proceeded  to  judgment;  aca.  Art.  bad 
been  returned  non  est,  &c.,  and  the  defendant 
sued  as  special  bail,  by  capias,  returnable  at 
this  term. 

Mr.  J.  Hamilton  moved  for  a  rule  to  enter 
an  exoneretur  on  the  bailpiece,  and  cited 
Fiackv.  Eager,  4  Johns.,  185;  Livingston  v. 
Bartk,  Id.,  478;  Aylett  v.  Hartford,  2  Bl., 
1317,  and  Exparte  Wright,  2  Ves.,  Jr.,  9. 
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Mr.  8.  M.  Hopkins,  contra,  cited  HumpJirey 
v.  Leite,  4 Burr.,  2107,  and  1  Archb.,  83,  and 
contended  that  bail  are  not  discharged  by  an 
exception  unless  it  is  followed  by  a  substitu- 
tion of  other  bail.  In  Flack  v.  Eager,  the 
declaration  was  filed  de  bene  esse. 

Curia.  We  think  this  case  clearly  within 
the  principle  of  Flack  v.  Eager;  and  in 
People  v.  Judges,  1  Cow.  54,  56,  the  court  say, 
that  if  bail  who  are  excepted  to  do  not  justify 
within  the  time  allowed  by  the  rules  of  the 
court,  they  cease  to  be  bail ;  and  the  plaintiff 
cannot  hold  them  by  waiving  the  exception, 
even  where  there  is  no  surprise. 

Motion  granted. 

Cited  in— 9  Wend.,  478 ;  20  Wend.,  608  ;  39  Barb., 
347 ;  26  How.  Pr.,  411. 


*SARGENT  v.  DENNISON.    [*515 

Clerical  Mistake — Amendment  After  Judgment. 

Clerical  mistake,  by  which  cause  of  action  was 
laid  after  commencement  of  suit,  amended  after 
verdict,  though  it  was  made  a  ground  of  objection 
at  the  trial ;  and  the  point  was  reserved. 

THE  declaration  was  entitled  in  May  Term, 
1822.  It  was  in  case  for  debauching  the 
plaintiff's  daughter,  per  quod  sertitium  amixit, 
from  Aug.  18,  1822,  being  after  the  action 
commenced,  which  was  so  laid  through  a 
clerical  mistake  of  the  plaintiff's  attorney. 
And  the  cause  was  carried  down  for  trial, 
tried  and  a  verdict  found  for  the  plaintiff, 
before  the  mistake  was  discovered  by  the 
plaintiff's  attorney.  The  declaration  stated, 
at  the  time  the  injury  was  committed,  the 
daughter  was  an  indented  servant  to  P.  F.and 
was  an  infant  under  21  years  ;  that  she  con- 
tinued a  servant  till  Aug.  18,  1821,  when,  in 
consequence  of  her  pregnancy,  the  indentures 
were  annulled,  and  she  went  to  reside  with 
the  plaintiff,  her  mother,  who  was  a  widow, 
and  while  an  infant,  still  living  with  the 
plaintiff,  viz.:  Feb.  24,  1822,  was  delivered  of 
a  male  child,  &c.,  per  quod,  &c.,  from  Aug. 
18,  1822,  as  before. 

The  cause  was  tried  before  Judge  iSelson,  at 
the  last  Otsego  Circuit,  upon  its  merits,  but 
several  objections  were  taken  during  the  trial 
to  the  plaintiff's  right  to  recover,  and  a 
motion  was  made  for  a  nonsuit,  upon  the 
ground,  among  others,  that  the  declaration 
alleged  the  loss  of  service  to  have  commenced 
after  the  commencement  of  the  suit;  but  this 
point,  with  others,  was  reserved  by  the  judge 
for  the  opinion  of  this  court. 

Mr.  S.  A.  Foot,  for  the  plaintiff,  moved  to 
amend  the  declaration  and  N.  P.  record,  by 
striking  out  of  this  averment,  1822,  and  in- 
serting 1821. 

Messrs.  Starkweather  and  /.  Seelye,  contra, 
did  not  deny  that  an  amendment  should  be 
granted,  if  clear  that  the  party  could  not  be 
injured  by  it ;  but  the  court  would  guard 
against  the  possibility  of  this.  (2  Vin.,  304, 
and  the  cases  there  cited.)  Here  the  time  is 
material  as  to  the  damages.  Had  the  plaintiff 
been  confined  to  an  estimate  of  damages  from 
1822,  it  would  have  been  a  matter  of  mere 
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5 16*]  mathematical  calculation.  *The  de- 
fendant was  surprised.  He  comes  to  defend 
upon  one  state  of  the  pleadings.and  evidence  is 
received  applicable  to  another  and  different 
state,  embracing  a  larger  amount  in  damages. 

At  any  rate  the  motion  is  premature.  It  is 
connected  with  one  of  the  points  reserved  at 
the  trial,  which  is  to  be  brought  before  the 
court  on  a  case,  and  should  be  postponed  till 
the  argument  is  heard  upon  the  case.  If  the 
amendment  is  granted,  the  defendant  should 
have  leave  to  plead  and  go  to  trial  de  now. 

Mr.  Foot,  in  reply.  This  is  a  mere  clerical 
mistake  and  stands  in  the  way  of  discussion 
upon  the  case,  and  for  that  very  reason  should 
be  amended  now.  Suppose  it  may  have  mis- 
led the  defendant,  the  court  will  not  allow 
him  to  lie  by  and  trip  up  another,  upon  such  a 
mistake.  (Henry  v.  Brown,  19  Johns.,  49.) 
It  appeared  upon  the  declaration,  and  he 
should  have  demurred.  But  is  surprise  a 
mere  matter  of  presumption  ?  None  is  shown. 
The  court  will,  at  least,  require  the  defendant 
to  show  that  he  was  injured.  Why  should  he 
have  a  new  trial  without  first  showing  that  he 
was  prejudiced. 

Curia.  This  mistake  is  clearly  the  subject 
of  amendment.  The  defendant  shows  no  prej- 
udice from  it ;  nor  do  we  see  how  he  could 
have  been  prejudiced  by  it.  Though  the 
exception  was  taken  at  the  Circuit,  the  judge 
was  right  in  not  allowing  it.  We  order 
amendments  in  cases  like  this  at  any  stage  of 
the  cause. 

Motion  granted. 

Cited  in— 5  Cow.,  206 ;  20  Wend.,  670. 


517*]      *WIGHTMAN  v.  CLAPP. 
Return  to  Certiorari —  When  not  Amended. 

A  motion  to  amend  a  justice's  return  to  a  certio- 
rari  made  by  the  defendant  in  error,  will  not  be 
granted,  if  it  appear  by  opposing  affidavits  that  the 
amendment  sought  will  be  incorrect  in  point  of  fact. 

Nor  will  it  be  granted  where  it  appears  that  not- 
withstanding the  amendment,  the  judgment  must 
be  reversed. 

Where,  in  assumpsit  in  the  court  below,  the  de- 
fendant pleaded  a  tender,  but  the  jury  found  for  the 
defendant  though  there  was  no  proof  of  the  tender, 
held  that  this  was  a  fatal  error :  and  a  motion  in  be- 
half of  the  defendant  below,  who  was  also  defend- 
ant in  error,  that  the  justice  amend  by  returning 
proof  in  the  cause  upon  another  point,  was  denied. 

ON  certiorari  to  a  justice's  court. 
Mr.  S.  Cheever,  for  the  defendant,  moved 
for  a  rule  that  the  justice  amend  his  return,  in 
several  particulars,  by  stating  certain  evidence 
which  was  not  mentioned  either  in  the  affida- 
vit on  which  the  certiorari  was  founded  or  in 
the  return  of  the  justice.  The  return  was 
simply  the  justice's  certificate  indorsed  upon 
the  copy  of  the  affidavit  served  upon  him, 
stating,  in  effect,  that  the  affidavit  contained  a 
true  history  of  the  proceedings  in  the  cause 
before  him.  It  appeared,  among  other  things, 
by  this  return,  that  Wightman,  the  plaintiff 
below,  declared  against  Clapp,  the  defendant 
below,  in  assumpsit  upon  an  account ;  that 
Clapp  pleaded  the  general  issue  to  all,  except 
$5  of  the  plaintiff's  account,  and  a  tender  as  to 
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this,  which  he  paid  into  court.  He  also  gave 
notice  of  set-off.  On  the  trial,  there  was  no 
proof  of  a  tender,  nor  was  it  stated  in  the  affi- 
davits or  return  that  there  was  any  such  proof 
offered  upon  the  trial.  It  further  appeared 
from  the  return  that  the  jury  found  a  verdict 
for  Clapp  of  $3.57,  notwithstanding  the  $5 
paid  into  court.  This  fact  was  not  contra- 
dicted by  any  of  the  affidavits. 
Mr.  J.  Koon,  contra. 

Curia.  On  looking  into  the  affidavits  and 
return  which  have  been  submitted  to  us,  we 
find  the  truth  of  the  latter  strongly  supported 
by  several  witnesses  ;  and  the  additional  testi- 
mony which  the  defendant  in  error  seeks  to 
have  returned,  appears  to  us  wholly  immate- 
rial ;  but  if  it  were  otherwise,  it  would  be  idle 
to  grant  an  amendment,  when  we  cannot  help 
seeing,  from  the  whole  case,  that  the  judgment 
must  be  reversed.  The  defendant  below 
pleaded  a  tender  of  $5,  which  he  paid  into 
court,  thereby  admitting  this  sum  to  be  due  to 
the  plaintiff.  No  proof  of  a  tender  was  offered 
or  pretended,  nor  is  it  now  pretended  that  any 
*such  proof  exists  ;  yet  the  jury  found  [*5 18 
$3. 57  for  the  defendant,  contrary  to  his  record- 
ed confession  that  he  owed  the  plaintiff  $5. 
Such  a  verdict  cannot  be  sustained.  An  amend- 
ment would  be  useless,  and  is  therefore  denied. 

Motion  denied. 


IN  THE  MATTER  OP  SNYDER  &  SNYDER 

v. 

MOSES  WARREN,  Sheriff  of  the  County  of 
RENSSELAER. 

Judgment  Confessed  before  Justice — Valid,  with- 
out Oath  and  Specification — Confessed  for  pur- 
pose of  Enabling  Creditor  to  Redeem  Land, 
may  be  Valid — Computation  of  Time. 

A  judgment  confessed  before  a  justice  for  $50  or 
less,  is  good  without  the  the  oath  and  specification 
required  by  the  7th  section  of  the  Fifty  Dollar  Act- 

The  15  months  redemption  from  a  sale  on  execu- 
tion, allowed  by  the  Statute,  are  calendar  not  lunar 
months.  In  computing  the  time,  the  creditor  is 
allowed  full  15  months  from  the  day  of  sale. 

A  judgment  created  upon  full  consideration, 
though  for  the  express  purpose  of  enabling  the 
creditor  to  redeem,  is  valid. 

A  JUDGMENT  was  docketed  in  the  C.  P. 
of  Renssalaer  Co..  in  favor  of  J.  G.  &  H. 
Snyder  against  Barnard  Wagar,  for  $1,575.10, 
on  which  a  fi.  fa.  was  issued,  and  Aug.  15, 
1822,  the  Sheriff  of  Rensselaer  Co.  sold  a  farm 
of  Wagar  to  the  Snyders  at  a  bid  of  $888,  and 
executed  to  them  a  certificate  of  the  sale.  Nov. 
15,  1823,  Wagar  confessed  a  judgment  before 
a  justice  of  Rensselaer  Co.,  in  favor  of  J.  P. 
De  Freest,  for  $25.27,  damages,  with  81  cents 
costs,  a  transcript  whereof  was  filed  in  the 
clerk's  office.  On  the  same  day  De  Freest  ap- 
plied to  the  sheriff  to  redeem  the  farm  sold  as 
a  judgment  creditor,  and  tendered  to  him  the 
amount  bid  by  the  Snyders,  with  10  per  cent. 
interest  from  the  time  of  the  sale.  The  sheriff 
received  but  7  per  cent. ,  thinking  himself  au- 
thorized to  take  no  more,  but  a  few  days  after, 
having  taken  legal  advice  on  the  subject,  he 
consented  to  receive  the  residue. 

The  judgment  before  the  justice  was  con- 
fessed under  the  following  circumstances : 
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NOT.  14,  1823,  Wagar  being  indebted  to  De 
Freest  on  a  small  note  and  book  account,  the 
hitter  told  Wagar  that  he  wished  to  become  a 
judgment  creditor  of  his,  for  the  purpose  of 
redeeming  his  farm  from  the  sale  to  the  Sny- 
ders,  and  offered  him  $1,800  for  it.  Wagar 
accepted  the  offer,  and  the  same  day  confessed 
a  judgment  for  the  balance  due  to  De  Freest, 
amounting  together  with  costs  to  $7.27,  before 
a  justice  in  Pittstown .  The  next  day  the 
parties  proceeded  to  Troy,  and  there  learning 
519*]  *that  so  small  a  judgment  would  not 
entitle  De  Freest  to  redeem,  not  operating  as  a 
lien  on  the  lands  of  Wagar,  De  Freest  ad- 
vanced him  $18.  which,  together  with  the 
small  judgment,  formed  the  consideration  of 
that  upon  which  De  Freest  claimed  to  redeem. 
No  statement  of  the  consideration  of  the  judg- 
ment was  sworn  to  or  filed,  agreeably  to  the 
7th  section  of  the  Fifty  Dollar  Act.  Nov.  20, 
1823,  the  Snyders  called  on  the  sheriff  for  a 
conveyance,  which  the  latter  declined  giving, 
on  account  of  De  Freest's  claim  to  redeem.  On 
these  facts, 

Mr.  J.  P.  Cushman  moved  for  a  mandamus 
commanding  the  sheriff  to  convey  to  the  Sny- 
ders. 

He  said  the  judgment  being  by  confession 
was  void,  the  defendant  not  having  made  oath 
as  required  by  the  7th  section  of  the  Fifty 
Dollar  Act. 

WOODWORTH,  J.  It  was  decided  otherwise 
at  the  present  term.  The  obligation  to  file  a 
particular  of  the  consideration,  does  not  apply 
to  confessions  where  the  sum  is  less  than  $50. 

The  attempt  to  redeem  was  not  in  time.  It 
was  not  in  15  months  after  the  sale,  within  the 
meaning  of  the  Statute  giving  the  right,  which 
intends  lunar,  not  calendar  months. 

WOODWORTH,  /.  Our  attention  was  drawn 
to  that  question  in  a  case  lately  before  us,  and 
though  it  was  not  necessary  to  pass  upon  it, 
yet  none  of  us  entertained  any  doubt  that  the 
Statute  intended  calendar  months. 

At  any  rate,  the  day  of  sale  must  be  included 
in  the  computation;  and  if  so,  giving  De  Freest 
his,  "calendar  months,  he  was  too  late.  The 
words  t)f  the  Act  (sess.  43.  ch.  184,  sec.  3)  are, 
that  it  shall  be  lawful  for  any  creditor,  &c. , 
within  15  months  after  such  sale,  &c.  Any 
other  creditor  may,  in  like  manner,  redeem  the 
lands  and  tenements  so  sold  within  15  months 
from  the  sale  thereof.  The  time  commences 
from  the  sale,  not  from  or  after  the  day  of 
sale  ;  and  when  the  computation  is  from  or 
after  an  act  done,  the  day  on  which  the  act 
52O*]  *was  done  is  to  be  included.  Rex  v. 
Addeily,  Doug.,  463;  Castle  v.  Burdett,  3  T. 
R.,  624  ;  Clayton's  case,  5  Co.,  1  ;  Glassington 
v.  Raiclim,  3  East,  407;  4  Esp..  224  ;  1  Ld. 
Raym.,  480 ;  Bac.  Abr.,  Dower,  B,  1. 

Again,  this  confession  was  in  fraud  of  the 
Act.  The  court  should  discountenance  such 
an  attempt  to  pervert  the  Statute  to  the  pur- 
poses of  speculation  upon  an  honest  puchaser. 
To  sanction  this  proceeding  will  be  virtually 
to  givera  defendant  15  months  instead  of  12  to 
redeem,  for  he  can  always  do  this  through  a 
friendly  judgment  creditor,  created  for  the 
occasion. 

Mr.  J.  Paine,  contra.  Here  was  a  small 
debt  subsisting  which  was  made  larger  on  the 
credit  of  Wagar's  residuary  interest  in  the  land. 
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It  is  well  settled  that  the  purchaser  at  a  sher- 
iff's sale  acquires  no  more  than  a  mere  lien  till 
the  15  months  had  expired.  He  has  no  greater 
interest  than  a  mortgagee,  with  whom  it  does 
not  lie  to  complain  of  fraud  because  a  third 
person  is  invested  with  a  right  to  redeem,  by 
a  purchase  of  the  equity  of  redemption,  or 
otherwise.  If  Wagar  could  in  this  way  sell 
for  $1,800,  as  between  him  and  the  purchaser, 
which  should  have  the  benefit  of  such  a  price? 
Why  not  the  debtor? 

As  to  time,  it  is  true,  there  are  some  decis- 
ions in  England  growing  out  of  the  excise  law, 
in  relation  to  which  the  policy  of  the  court 
conspired  with  that  of  the  government  to  con- 
tract the  time,  saying  that  in  computing  from 
an  act  done,  the  day  of  doing  it  is  to  be  reck- 
oned inclusive.  But  the  Act  under  consider- 
ation is  construed  liberally.  Calendar  months 
are  allowed.  Redemption  is  favored.  The 
ordinary  rule  of  computation,  with  us,  is  one 
day  inclusive  and  the  other  exclusive.  Ex- 
clude the  first  day  and  we  are  in  time. 

He  cited  Hoffman  v.  Duel,  5  Johns.,  232,  and 
GiUespie  v.  White,  16  Johns.,  120. 

Mr.  Cushman,  in  reply,  said  the  computa- 
tion of  time  by  reckoning  one  day  inclusive 
and  the  other  exclusive,  which  prevails  in  this 
court,  relates  merely  to  rules  and  the  service 
of  *papers.  The  same  mode  of  com-  [*521 
putation  prevails  in  the  K.  B.,  but  this  never 
has  been  extended  to  a  statute  or  contract,  &c. 

Curia.  We  do  not  consider  it  a  valid  objec- 
tion that  this  judgment  was  entered  for  the 
express  purpose  of  enabling  De  Freest  to  re- 
deem. It  was  upon  full  consideration.  The 
debtor  may  confer  the  power  of  redeeming 
upon  as  many  as  he  pleases.  It  keeps  up  the 
action,  and  is  -[thus  directly  within  the  policy 
of  the  Statute. 

We  are  clear  that  the  15  months  intended  by 
the  Statute,  are  calendar,  not  lunar  months. 
The  second  section  is,  in  terms,  of  calendar 
time.  It  speaks  of  a  year  for  the  debtor  ;  and 
then  the  3d  section  extends  that  time  three 
months  in  favor  of  the  creditor. 

The  creditor  had  the  whole  of  the  15th  Nov. 
in  which  to  redeem. 

Motion  denied. 

Cited  in— 6  Cow.,  661 ;  1  Wend.,  42 ;  4  Wend.,  513 ; 
10  Wend.,  398;  17  Wend.,  331;  3  Den.,  16:  18  N.  Y.. 
350 :  28  Barb.,  286 ;  11  How.  Pr.,  195 ;  6  Abb.  N.  S.,  99; 
1  Sheld.,  168  :  4  Leg.  Obs.,  149 ;  10  Mich.,  496. . 


HUNTINGTON  t>.  GOODWIN. 

Amendment  of  Return   to  Certiorari — Return 
Must  be  Produced. 

On  moving  to  amend  a  justice's  return  to  a  cer- 
tiorari,  the  court  require  the  production  of  the 
return  or  a  copy  of  it,  though  the  application  be 
made  by  the  defendant  in  error. 

ON  certiorari  to  a  justice's  court.     In  this 
cause  a  motion  was  made  in  behalf  of  the 
defendant  in  error  for  a  rule  that  the  justice 
amend  his  return. 

Mr.  W.  Barnes,  for  the  motion. 
Mr.  B.  P.  Johnson,  contra. 

Curia.  We  do  not  find  a  copy  of  the  justice's 
return  among  the  papers  delivered  to  us,  upon 
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which  this  motion  is  founded  ;  there  is,  how- 
ever, a  sworn  copy  among  the  papers  in  oppo- 
sition to  the  motion.  We,  therefore,  7grant  the 
rule,  as  applied  for  :  but  we  take  the  occasion 
to  remark,  that  whether  the  application  to 
amend  be  made  on  the  part  of  the  plaintiff,  or 
the  defendant  in  error,  we  do  not  grant  it 
unless  we  have  before  us  the  return  or  a  copy 
thereof.  Without  this,  it  is  impossible  for  us 
to  see  whether  the  amendments  sought,  be  ma- 
terial. 

Motion  granted. 


522*]  *THE  PEOPLE  t>.;  KINGSLEY. 

Indictment  for  Forgery — Description  of  Instru- 
•ment —  When  may  be  in  General  Terms — Parol 
Evidence  of  Contents. 

It  is  a  general  rule,  that  in  an  indictment  for  for- 
gery, the  instrument  forged  should  be  described 
particularly. 

But  if  in  the  hands  of  the  defendant,  or  lost  or 
destroyed  by  him,  the  indictment  may  show  this 
excuse,  and  set  forth  the  instrument  in  general 
terms,  if  it  contains  enough  to  show  the  offense. 

Dates,  sums  and  times  of  payment  may  be  omit- 
ted. 

And  parol  evidence  given  of  the  contents. 

That  the  instrument  forged  was  in  possession  of 
the  party  at  the  time  he  uttered  and  published  it,  is 
prima  facie  evidence  that  it  continues  under  his 
control  at  the  time  of  the  trial. 

Citations— 3  Mass.,  83 ;  8  Mass.,  107. 

THE  defendant  was  convicted  at  the  last 
Oyer  and  Terminer  in  Seneca  Co. ,  of  hav- 
ing feloniously  forged  a  bond  with  intent  to 
defraud  one  John  Sinclair. 

The  indictment  charged  that  the  defendant, 
"on,  &c.,  at,  &c.,  did  falsely  and  feloniously 
make,  forge  and  counterfeit,  and  did  then  and 
there  willingly  and  feloniously  act  and  assist  in 
the  false  making,  forging  and  counterfeiting 
of  a  certain  false,  forged  and  counterfeited 
bond  and  writing,  obligatory  for  the  payment 
of  money,  bearing  date  on  some  day  to  the 
jurors  aforesaid  unknown,  in  a  penal  sum  to 
the  jurors  aforesaid  unknown,  with  a  condition 
thereunder  written  for  the  payment  of  a  cer- 
tain sum  to  the  jurors  aforesaid  unknown,  at 
some  day  thereafter  to  the  jurors  aforesaid 
unknown,  with  interest  thereon,  to  the  said 
Samuel  Kingsley  (the  defendant),  purporting  to 
have  b^en  executed  by  one  George  Bockhoven, 
late  of,  &c. ;  which  said  false,  forged  and 
counterfeited  bond  and  writing,  obligatory  for 
the  payment  of  money,  is  in  the  possession  and 
custody  of  the  said  Samuel  Kingsley  (the  de- 
fendant), with  intent  to  defraud  one  John  Sin- 
clair, against  the  form  of  the  Statute  in  such 
case  made  and  provided,  &c." 

The  second  count  of  the  indictment  de- 
scribed the  bond  in  the  same  manner,  and 
stated  that  the  defendant  had  destroyed  it  on 
some  day  to  the  jurors  unknown. 

The  third  count  was  for  uttering  and  pub- 
lishing as  true,  a  bond,  &c. ,  described  in  the 
same  manner,  on  some  day  to  the  jurors  un- 
known. 

The  fourth  count  described  the  bond,  alleged 
to  have  been  forged,  particularly  ;  and  as  there 
was  a  variance  between  the  amount  of  the  con- 
dition and  the  bond,  as  stated  in  the  indict- 
ment, and  the  one  proved  upon  the  trial,  the 
Attorney-General,  who  argued  for  the  people, 
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did  not  insist  upon  a  judgment  on  this  count. 

*The  record  was  removed  to  this  [*523 
court  by  a  certiorari,  and  the  evidence  given  on 
the  trial  was  also  certified  with  the  writ. 

It  appeared  from  this  evidence  that  the 
counsel  for  the  people  had,  on  the  day  of  the 
trial,  served  the  defendant  with  notice  to  pro- 
duce the  bond,  described  in  the  indictment,  at 
the  trial  of  the  cause ;  but  he  produced  no 
bond.  The  forgery  of  a  bond  as  set  forth 
against  Bockhoven,  payable  to  the  defendant, 
was  clearly  proved,  the  witnesses  giving  par- 
ticulars of  its  contents,  in  respect  to  the  pen- 
alty, condition,  date  and  times  of  payment ; 
that  the  defendant  attempted  to  sell  the  bond 
to  Sinclair,  but  the  negotiation  failed,  and  it 
did  not  appear  that  the  bond  had  since  been 
seen  in  his  possession. 

The  prisoner  now  being  brought  up  on  a 
habeas  corpus,  by  the  sheriff  of  Seneca, 

Mr.  M.  Hoffman  moved  in  arrest  of  judg- 
ment, and  the  only  question  was  upon  the 
degree  of  certainty  necessary  in  setting  forth 
the  bond. 

He  said  the  indictment  should  set  forth  an 
exact  copy,  or  its  purport,  so  that,  on  its  face, 
it  may  appear  to  be  susceptible  of  forgery.  (1 
Chit.  C.  L.,  234;  3  Id.,  1040,  and  the  cases 
there  cited  ;  2  East  C.  L.,  975,  985,  sees.  53, 
58,  &c.;  People  v.  Franklin,  3  Johns.  Cas.,  299; 
The  State  v.  Gustin,  2  South.,  744.) 

Independent  of  authority,  it  is  clear  that  the 
indictment  should  be  so  certain  as  to  inform 
the  party  what  he  is  called  upon  to  meet;  to 
enable  the  jury  to  understand  and  apply  the 
evidence  ;  to  warrant  the  court  in  giving 
judgment ;  and  in  the  event  of  an  acquittal,  to 
save  to  the  party  his  plea  of  autrefois  acquit. 
The  generality  and  uncertainty  of  this  indict- 
ment will  do  neither. 

Neither  the  notice  to  produce  the  bond,  nor 
the  evidence  that  it  was  in  the  defendant's  pos- 
session, was  sufficient  to  dispense  with  its  pro- 
duction. 

Mr.  Talcott,  Atty-Gen.,  contra.  There  can  be 
no  dispute  about  the  general  rules  of  certainty 
upon  which  indictments  for  forgery  are  to  be 
framed.  The  only  difficulty  *is  in  their[*524: 
application — in  saying  what  the  law  considers 
uncertainty.  If  the  strictness  contended  for  is 
to  prevail,  it  will  overthrow  some  of  the  best 
established  principles  on  this  subject.  It  is 
enough  that  the  offense  is  brought  within  the 
words  of  the  Statute  creating  it  (3  Ch.  C.  L., 
468),  which  are,  bond  or  writing  obligatory.  (1 
R.  L.,  405.)  Neither  the  time  nor  amount  is 
essential  to  the  crime.  What  is  to  become  of 
the  numerous  cases  where  counterfeit  bank 
notes  are  destroyed  by  the  offender  ?  Is  he  to 
escape  because  they  cannot  be  particularly 
described  ?  No.  Neither  the  date  nor  time  of 
payment,  are  holden  material  in  that  case. 
(Commonwealth  v.  Rosa,  2  Mass.,  373.) 

The  present  case  comes  within  the  distinc- 
tions laid  down  in  Commonwealth  v.  Honghton, 
8  Mass.,  107.  The  instrument  must  be  de- 
scribed, or  a  reason  given  in  the  indictment 
why  the  description  is  omitted.  Judgment  was 
arrested  in  that  case  because  no  reason  for  the 
omission  was  given.  In  this  case  the  cause 
appears  upon  the  face  of  the  indictment,  and 
is  sufficiently  shown  in  evidence.  (Common- 
wealth v.  Snell,  3  Mass.,  85.) 
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Mr.  Hoffman,  in  reply,  said  that  in  Common- 
wealth v.  Hoitghton  the  indictment  was  much 
more  certain  than  this.  Yet  the  court  arrested 
the  judgment  because  it  was  not  certain 
enough.  What  is  there  said  about  less  cer- 
tainty being  admissible,  if  the  indictment  show 
an  excuse  for  it,  was  obiter. 

Ouria.  The  evidence  of  this  crime  was  most 
clear  ;  and  the  only  question  is,  whether  the 
indictment  is  sufficiently  certain  to  warrant  us 
in  giving  judgment.  The  indictment  excuses 
the  want  of  a  more  particular  description,  by 
averring  that  the  bond  was  with  the  defend- 
ant. There  is  no  doubt  of  the  general  rule, 
that  the  instrument  forged  must  be  set  forth 
with  particularity  and  certainty  ;  but  to  re- 
quire this  unqualifiedly,  in  all  cases,  without 
exception,  would  result  in  a  failure  of  public 
justice.  We  think  Commonwealth  v.  Houghton 
presents  the  true  distinction.  "There  are 
cases,"  says  Judge  Sedgwick,  "which  will 
525*]form  just  and  *necessary  exceptions  to 
this  rule,  as  where  the  instrument  forged  has 
been  destroyed  by  the  prisoner,  or  has^re- 
mained  in  his  possession, "&c.  "  But,"  he  con- 
tinues, "  in  every  such  instance,  that  the  ex- 
ception may  be  admitted,  it  must  appear  in  the 
indictment  what  is  the  cause  of  the  non-de- 
scription of  the  instrument " — giving  the  pres- 
ent case  precisely. 

The  general  proposition,  so  often  repeated  in 
the  books,  that  the  instrument  must  be  pro- 
duced in  evidence,  is  no  more  than  the  rule  on 
the  civil  side,  that  the  best  evidence  the  nature 
of  the  case  admits  must  be  produced.  The  rule 
always  yields,  where  the  instrument  is  either 
lost,  destroyed  or,  as  here,  in  the  hands  of  the 
opposite  party.  This  exception  underwent  full 
consideration  in  Commomoealth  v.  Snell,  3 
Mass.,  82,  and  the  judges  were  unanimous  in 
its  favcfr. 

The  evidence  that  the  bond  continued  in  the 
defendant's  possession,  was  sufficient.  Repre- 
sented it  to  Sinclair,  and  after  this  we  have  no 
account  of  it. 

Mot-ion  denied. 

NOTE.  The  prisoner  was  sentenced  to  the 
Auburn  State  Prison  for  seven  years. 

Cited  in-16  Wend.,  56;  5  Park.,  319;  1  Bald.,  515 ' 
112  Mass.,  292. 


BROWN,  by  BROWN,  his  next  Friend, 

v. 
LEROW. 

Rule  for  Reversal. 

It  seems  that  on  issue  of  fact  upon  a  writ  of  error 
and  verdict  for  the  plaintiff,  the  rule  for  reversing 
the  judgment  is  not  a  common  rule. 

ON  certiorari  to  a  justice's  court.  Brown, 
the  plaintiff  in  error,  assigned  infancy  for 
error,  on  which  issue  was  taken ;  and  being 
tried  and  the  jury  having  found  the  infancy, 
the  plaintiff's  attorney  filed  the  N.  P.  record 
postea,  &c. ,  and  entered  a  rule  of  course  in  the 
common  rule  book,  for  a  reversal  of  the  judg- 
ment below  ;  and  now  apprehending  that  this 
was  not  correct  practice,  on  an  affidavit  of  the 
above  facts, 
872 


Mr.  8.  Starkweather,  for  the  plaintiff,  moved 
(exparte)  to  vacate  the  common  rule  and  enter 
a  rule  for  reversal  as  upon  a  special  motion. 

Curia.     Take  your  rule. 
Motion  granted. 


*DEXTER  v.  HOOVER.   [*526- 

Title  of  Cause — Amendment. 

Title  of  the  cause  in  the  court  below  amended 
both  in  the  certiorari  and  the  affidavit,  on  which  it 
was  grounded. 

ON  certiorari  to  a  justice's  court.  Jacob  I. 
Hoover  impleaded  Dexter  before  a  justice, 
and  obtained  judgment  against  him.  Dexter 
employed  an  attorney  to  prosecute  a  certiorari 
to  this  court,  who,  by  mistake,  drew  the  affi- 
davit and  certiorari  in  the  name  of  James  8. 
Hoover  instead  of  the  true  name,  Jacob  I. 
Hoover ;  and  on  the  certiorari  being  served 
upon  the  justice,  he  told  the  plaintiff's  attorney 
that  he  should  return  that  there  was  no  such 
cause  before  him  as  that  described  in  the  pa- 
pers ;  and  a  motion  was  now  made  to  amend 
the  title  of  the  affidavit  and  writ  so  as  to  make 
them  agree  with  the  proceedings  .below,  in  the 
name  of  Hoover. 

Mr.  0.  G.  Otis,  for  the  motion,  cited  1  Sell. 
Pr.,  98,  99;  Stevenson  v.  Donovas,  2  Bos.  &  P., 
119  ;  Mestaer  v.  Hertz,  3  Maule  &  S.,  450. 

Messrs.  G.  H.  Feeler  and  N.  S.  Benton, 
contra. 

Curia.  Let  the  plaintiff  make  a  supplement- 
ary affidavit  in  the  true  cause,  stating  the 
same  facts  as  are  contained  in  the  original 
affidavit ;  let  the  writ  be  amended  and  a  copy 
of  the  supplemental  affidavit  be  served  on  the 
jnstice,  who  must  return  thereto,  as  if  it  were 
an  original  affidavit.  But  the  amendment 
must  be  on  payment  of  costs. 

Rule  accordingly. 


JACKSON,  ex  dem.  DAINS  ET  AL.,  v.  DAINS. 

Division  of  County — Effect  on  Venue. 

The  usual  clause  in  the  Act  dividing  a  county, 
that  the  division  shall  not  affect  any  suit  or  action, 
&c.  (vide  sess.  46,  ch.  30,  sec.  2,  in  relation  to  Yates 
Co.),  applies  to  the  venue,  and  retains  the  place  of 
trial  in  the  old  county. 

T7  JECTMENT  for  lands  situate  in  the  County 
J-^  of  Yates.  The  action  was  commenced 
while  Yates  was  a  part  of  Ontario,  and  the 
*venue  was  laid  in  the  latter  county.  [*527 
The  lessors  of  the  plaintiff  and  the  defendant 
reside  in  Yates  Co.,  and  the  defendant  has 
several  material  witnesses  residing  there.  On 
an  affidavit  of  these  facts,  and  that  the  de- 
fendant has  a  good  defense  on  the  merits,  as 
advised,  &c., 

Mr.  W.  M.  Oliver  moved  to  change  the  venue 
from  the  County  of  Ontario  to  the  County  of 
Yates. 

Mr.  A.  P.  Vosburgh,  contra,  relied  on  the 
first  proviso  in  the  2d  section  of  the  Act  to 
Erect  the  County  of  Yates  (sess.  46,  ch.  30), 
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which  declares  that  nothing  Contained  in  that 
Act  shall  be  construed  to  affect  any  suit  or 
action,  in  any  court  whatsoever,  commenced 
at  the  time  of  its  passage. 

Mr.  Olicer,  in  reply,  said  the  object  of  the 
proviso  referred  to  was  merely  to  prevent  any 
suit  being  discontinued  by  the  separation,  and 
it  will  be  satisfied  by  giving  it  this  construction. 

Ouria.  We  think  differently,  and  that  the 
proviso  means  that  no  action  shall  be  affected 
by  the  change,  as  to  the  place  of  trial,  as  well 
as  in  every  other  respect. 

Motion  denied. 

Cited  in-59  N.  Y.,  599. 


PLATT  «.  OSBORN  AND  HUTCHINS. 

Actions  against  Officers — When  Officers  Entitled 
to  Double  Costs. 

Statutes  giving  double  costs  to  certain  officers 
who  succeed  in  actions  brought  against  them,  "  for 
or  concerning  any  matter  or  thing  done  by  virtue 
of  their  offices  "  (as in  sess.  43,  ch,  122,  sec.  2,  Rela- 
tive to  School  Trustees),  apply  only  to  acts  of  mal- 
feasance, not  to  those  of  nonfeasance ;  as  detaining 
money  which  they  may  have  officially  received. 

Citation— 3  Maule  &  S.,  131. 

A  SSUMPSIT  for  money  had  and  received. 
li.  The  action  was  brought  to  recover  back 
money  which  had  been  rightfully  received  by 
the  defendants,  as  trustees  of  a  school  district 
in  the  town  of  Louisville,  in  the  County  of  St. 
Lawrence,  under  a  resolution  of  the  inhabit- 
ants of  that  district,  imposing  a  tax  on  the 
plaintiff  and  others  for  the  intended  purpose 
of  building  a  school  house  ;  but  which  resolu- 
tion was  afterwards  rescinded  and  the  purpose 
528*]  of  building  the  school  house  was  Utter- 
ly abandoned,  and  no  expense  was  incurred 
under  the  resolution.  The  suit  was  brought  on 
the  ground  that  the  consideration  of  the  pay- 
ment had  thereby  failed,  whereby  the  money, 
ex  equo  et  bono,  belonged  to  the  plaintiff.  On 
trial,  at  the  last  Circuit  in  St.  Lawrence  Co., 
the  plaintiff  was  nonsuited  ;  and  now,  on  affi- 
davits showing  the  above  facts, 

Mr.  W.  H.  Maynard,  for  the  defendants, 
moved  for  double  costs.  He  relied  upon  the 
Act  (sess.  43,  ch.  122,  sec.  2)  passed  Mar.  30, 
1820,  giving  double  costs  to  trustees  of  school 
districts,  when  they  succeed  in  an  action 
brought  against  them,  for  or  concerning  any 
matter  or  thing  done  by  virtue  of  their  office. 

Mr.  J.  Platt,  contra.  The  words  of  the 
Statute  import  some  act  of  malfeasance,  not 
merely  a  nonfeasance.  There  v  is  a  similar 
Statute  in  England  relative  to  the  overseers  of 
the  poor,  and  yet  it  was  holden  not  to  apply  to 
an  action  of  assumpsit  for  the  non-payment  of 
the  price  of  goods  sold  to  them.  (Blanchard 
v.  Bramble,  3  Maule  &  S.,  131  ;  2  Dunl.  Pr., 
732.) 

Mr.  Maynard,  in  reply.  The  Statute  is  for 
or  concerning  any  matter  or  thing,  &c.  Here 
was  an  act  done  by  the  defendants  in  virtue  of 
their  office.  The  money  was  received  and 
withheld  by  them  as  trustees.  In  assumpsit 
against  a  sheriff,  for  money  received  by  him 
as  an  officer,  I  believe  the  court  have  allowed 
him  double  costs  on  a  nonsuit  or  verdict  pass- 
ing in  his  favor. 
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Curia.  The  case  of  Blanchard  v.  Bramble, 
3  Maule  &  8.,  131,  is  in  point  and  contains  the 
true  distinction.  In  construing  this  and  the 
like  Statutes  allowing  double  costs,  there  is  a 
distinction  in  reason,  as  well  as  authority,  be- 
tween acts  of  misfeasance,  and  those  merely  of 
nonfeasance.  The  latter  is  often  a  mere  omis- 
sion to  fulfill  a  contract,  which  does  not  call 
for  the  protection  of  the  Statute. 

Motion  denied. 


*C ALLEN  v.  KEARNY.      [*52» 

Motion  for  New  Trial — Counter  Affidavits  Inad- 
missible. 

Counter  affidavits  will  not  be  heard  in  support  of 
a  motion,  even  as  to  the  character  of  witnesses. 

A  VERDICT  having  been  rendered  for  the 
plaintiff,  a  motion  was  now  made  for  a 
new  trial  upon  the  ground  of  newly  discov- 
ered evidence ;  and  the  affidavits  of  several 
witnesses  were  produced  tending  to  impeach 
the  plaintiff's  claim,  which  witnesses  the  de- 
fendant swore  he  knew  nothing  of  till  after 
the  trial. 

On  the  part  of  the  plaintiff,  affidavits  were 
read,  among  others,  impeaching  the  credi- 
bility of  one  of  the  defendant's  newly  discov- 
ered witnesses,  and  tending  to  show  that 
others  of  his  pretended  witnesses  were  not  in 
existence,  and  that  the  defendant  had  imposed 
fictitious  affidavits  upon  the  court,  by  pro- 
curing some  individuals  to  make  the  affidavits 
in  feigned  names. 

Messrs.  P.  Ruggles  and  A.  Spencer,  for  the 
motion. 

Mr.  A.  Burr,  contra. 

At  another  day,  Mr.  A.  Spencer  proposed  to 
procure  and  read  counter  affidavits  to  support 
the  credibility  of  the  witness  impeached,  and 
show  that  the  others  were  real  persons.  He 
said  the  affidavits  upon  the  other  side  were  a 
surprise  upon  him  at  the  argument,  and  he 
was  not  then  prepared  with  authority  to  show 
that  counter  affidavits  were  admissible.  Since 
that  time  he  had  examined  Pomroy  v.  Col.  Ins. 
Co.,  2  Cai.,  260,  which  established  the  admis- 
sibility  of  the  affidavits  to  impeach  the  credi- 
bility of  the  witnesses,  and  he  found,  by  a 
note  at  the  end  of  that  case,  that  evidence  is 
also  admissible  to  sustain  it. 

Ouria.  It  is  contrary  to  the  uniform  prac- 
tice to  receive  counter  affidavits  in  support  of 
a  motion.  This  has  never  been  done,  even  in 
support  of  character;  and  if  their  admissi- 
bility  were  matter  of  discretion,  we  think  it 
would  be  an  abuse  of  that  discretion  to  hear 
them. 

Motion  denied. 


[*530 


*THE  PEOPLE 

THE  SUPERVISORS  OP  THE  COUNTY 
OF  CAYUGA. 


Order  for  Removal  of  Pauper — Abandoned  after 
Appeal — Order  not  Conclusive  between  Town 
and  County. 

An  order'removing  a  pauper,  appealed  from  and 
abandoned  by  the  town  who  remove,  who  consent 
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to  take  back  the  pauper  without  trying  the  appeal, 
is  not  conclusive  as  between  that  town  and  the 
county. 

The  latter  is  not  protected  by  it  from  maintain- 
ing the  pauper  as  one  having  no  residence  in  the 
State. 

Whore  a  magistrate  makes  an  order  to  maintain  a 
pauper  as  a  non-resident  of  this  State,  and  unable 
to  be  removed,  this,  it  seems,  is  conclusive  upon 
the  Board  of  Supervisors. 

Citation— Burr.  Sett.  Cos..  658. 

AN  alternative  mandamus  had  issued  to  the 
defendants  commanding  them  to  allow  to 
the  Overseers  of  the  Poor  of  the  town  of 
Aurelius,  in  the  County  of  Cayuga,  the  ex- 
penses of  supporting  four  paupers,  which 
were  claimed  to  be  a  proper  county  charge, 
on  the  ground  that  they  had  no  settlement  in 
this  State. 

In  their  return  the  defendants,  without 
denying  that  the  expenses  had  been  properly 
incurred  under  the  order  of  a  magistrate,  pur- 
suant to  the  25th  section  of  the  Act  for  the 
Relief  and  Settlement  of  the  Poor  (1  R.  L., 
287-8),  stated  that  the  Overseers  of  the  Poor 
of  Aurelius  had  procured  an  order  for  the  re- 
moval of  the  paupers  to  the  town  of  Farming- 
ton,  in  the  County  of  Ontario,  as  their  place 
of  legal  settlement,  which  order  was  executed 
by  a  removal  of  the  paupers  to  the  latter 
place ;  that  the  Overseers  of  Farrnington  hav- 
ing appealed  from  this  order  to  the  General 
Sessions  of  the  Peace  of  Cayuga,  the  Over- 
seers of  Aurelius  took  back  the  paupers  and 
supported  them,  but  neglected  to  try  the  ap- 
peal ;  that  they  rejected  the  application  of  the 
Overseers  of  Aurelius,  on  the  ground  that 
until  the  order  of  removal  was  reversed  the 
paupers  must  be  adjudged  legally  settled  in 
Farmington. 

The  return  also  stated  that  a  second  appli- 
cation to  the  Supervisors,  to  allow  the  expense 
of  these  paupers,  had  been  rejected,  not  only 
upon  the  ground  above  stated,  but  also  on  the 
ground  that  one  E.,  a  convict  in  the  State 
Prison,  had  been  examined  on  oath,  before 
the  justice,  and  swore  that  the  paupers  had  no 
fixed  place  of  settlement  or  legal  residence. 

On  this  return  it  was  submitted  whether  a 
peremptory  mandamus  should  go. 

Per  Curiam.  The  first  question  upon  the 
return  is,  whether  the  order,  which  was  with- 
drawn, is  to  be  deemed  conclusive  as  to  the 
settlement  of  these  paupers. 
531*]  *Whether  the  effect  might  be  as  be- 
tween Aurelius  and  Furmington,  there  cannot 
be  a  doubt  as  between  Aurelius  and  the 
county.  Here  was  an  order  of  removal  which 
the  parties  abandoned  by  mutual  consent.  It 
was  like  a  party's  giving  up  a  judgment  in- 
tended for  his  own  benefit.  As  to  third  par- 
ties, it  threw  the  question  entirely  open,  to  be 
settled  upon  its  merits  whenever  it  should 
arise  ;  and  this  was  so  held  in  Rex  v.  Inhabit- 
ant* of  Llanrhydd,  Burr.  Sett,  Cas.,  658.  The 
order  was  deserted. 

Whether  the  convict  was  or  was  not  exam- 
ined does  not  appear  from  the  return  to  have 
been  material.  For  aught  that  appears,  there 
was  other  and  competent  evidence  on  the  sub- 
ject, and  we  will  intend  that  there  was  such 
evidence  till  the  contrary  appears.  Besides, 
could  the  question  be  raised  collaterally  by 
the  Board  of  Supervisors  ?  It  had  been  passed 
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upon  by  a  magistrate.  Could  his  adjudication 
be  questioned  till  regularly  set  aside?  This 
we  are  by  no  means  prepared  to  accede. 

The  return  is  insufficient,  and  a  peremptory 
mandamus  must  go. 

Rule  accordingly. 


IN  THE  MATTER  OF  WILLIAM  MALLORY, 

late  Clerk  of  CORTLAND  COUNTY, 

v. 

THE     SUPERVISORS    OF    THE     SAME 
COUNTY. 

Clerks  of  Oyer  and  Terminer  and  General  Ses- 
sions— Compensation. 

The  clerks  of  Oyer  and  Terminer  and  General 
Sessions  of  the  Peace  are  not  entitled  to  compensa- 
tion for  their  services  rendered  to  the  public,  ex- 
cept in  the  City  of  N.  Y. 

Citations— 2  K.  &  R.,  76;  18  Johns.,  242;  Act,  sess. 
33,  ch.  196,  sec.  7. 

AT  the  last  term  a  rule  was  obtained  requir- 
ing the  Supervisors  of  Cortland  Co.  to 
show  cause,  on  the  first  day  of  the  present 
term,  why  a  mandamus  should  not  issue 
against  them,  commanding  them  to  allow  Mr. 
Mallory's  account,  for  his  services  as  clerk  of 
the  Court  of  Oyer  and  Terminer  and  General 
Sessions  of  the  Peace  of  that  county,  from 
May,  1815,  to  Aug.,  1819.  The  account  had 
been  presented  to  the  Board  of  Supervisors  of 
that  county,  and  disallowed  by  them  on  the 
ground  that  no  compensation  is  allowable  by 
law. 

*Mr.  J.  A.  Spencer  now  moved  that  [*532 
the  rule  be  made  absolute.  He  cited  Bright  v. 
Supervisors,  18  Johns.,  242. 

Mr.  J.  Koon,  contra,  cited  1  R.  L.,  400,  sec. 
10,  which  directs  the  Exchequer  to  audit  the 
bills  of  the  clerk  of  Oyer  and  Terminer  and 
General  Sessions  in  the  City  of  N.  Y. ;  the  7th 
section  of  the  Act  of  Apr.  21, 1818  (4  St.  Laws, 
306  c),  directing  all  fines  to  be  paid  to  the 
County  Treasurer  for  the  use  of  the  county  ; 
the  1st  section  of  the  Act  of  Apr.  2, 1819  (Vol. 
V.  Laws,  96  a),  which  provides  that  the  Stat- 
ute last  cited  shall  not  effect  the  fees  of  the 
clerk  of  the  City  of  N.  Y.  The  2d  section 
then  provides  that  his  fees  shall  be  audited  by 
the  General  Sessions. 

He  said  he  could  find  no  Statute  giving  fees 
to  the  clerks  of  other  counties.  By  a  special 
provision  in  favor  of  the  clerk  of  N.  Y.,  the 
Legislature  denied  that  these  fees  were  due 
upon  any  general  principle.  Grand  jurors 
and  witnesses  could  be  equally  entitled  to  pay. 

The  case  of  Bright  v.  Supervisors  is  distin- 
guishable from  this.  The  services  there  were 
for  the  direct  benefit  of  the  county  ;  here  they 
were  done  for  the  general  benefit  of  the  State. 

Mr.  Spencer,  in  reply,  said  the  Act  of  1810 
(sess.  33.  ch.  196,  sec.  7)  denied  fees  to  the 
county  clerks  for  services  in  criminal  prose- 
cutions, and  expressly  directed  the  Board  of 
Supervisors  not  to  allow  any  compensation. 
The  revisal  of  1813  contains  no  such  provision 
but  leaves  the  case  within  the  general  princi- 
ple established  in  Bright  v.  Supervisors,  that 
where  services  are  performed  for  the  benefit 
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of  the  county  they  form  a  proper  subject  of 
compensation  through  the  Board  of  Super- 
visors. 

Curia,,  per  WOODWOKTH,  J.  Before  the  re- 
vision of  1813  the  Act  Regulating  the  Fees  of 
the  Several  Officers  and  Ministers  of  Justice 
within  this  State  (2  K.  &  R.,  76),  allowed  fees 
to  the  clerk  of  the  Oyer  and  Terminer  for  cer- 
tain services  ;  but  there  was  no  statute  provid- 
ing for  the  manner  in  which  these  were  to  be 
paid.  The  practice  was  for  the  Board  of 
533*]  Supervisors  *to  allow  them  as  a  part 
of  the  contingent  expenses  of  the  county,  till 
forbidden  by  the  Act  of  1810  (sess.  33,  ch.  196, 
sec.  7).  The  law  stood  thus  till  1813 ;  and  I 
remember  that  this  7th  section  was  included  in 
the  revised  bill  then  submitted  by  the  revisors 
for  re-enactment,  but  struck  out  by  the  Legis- 
lature. They  probably  thought  that,  as  the 
fee  bill  was  omitted,  this  negatived  an  inten- 
tion to  allow  anything,  and  there  was  no  need 
of  continuing  the  express  prohibition. 

Since  that  time,  if  these  charges  are  admis- 
sible, it  must  be  upon  the  general  principle 
contained  in  Bright  v.  Supervisors,  that  com- 
pensation should  be  allowed  where  the  service 
rendered  was  specially  for  the  benefit  of  the 
county,  and  for  which  other  provision  had  not 
been  made.  But  the  course  which  the  Legis- 
lature took  with  the  revised  bill  evinces  that 
they  did  not  mean  to  allow  any  compensa- 
tion. 

The  same  reasoning  applies  to  a  claim  for 
services  as  clerk  of  the  sessions.  There  is  no 
fee  bill  in  the  Statute.  The  same  clerk  serves 
for  both  courts  ;  and  the  Legislature,  doubt- 
less, intended  to  leave  him  on  the  same  foot- 
ing, as  to  his  public  services,  in  each.  The 
motion  must  accordingly  be  denied. 

Rule  discharged. 

Cited  in-12  Wend.,  257 :  58  N.  Y.,  112  (IT  Am.  Rep., 
217) ;  3  Hun,  624 ;  4  Hun,  7:2 ;  2  T.  &  C.,  24 ;  6  T.  &  C., 
153, 223 ;  28  How.  Pr.,  25 ;  47  How.  Pr.,  268 ;  2  Sand., 
473 ;  35  Am.  Rep..  641  (90  Pa.  St.,  99). 


IN  THE  MATTER  OF  A.    DOUBLEDAY,  late 
Clerk, 

v. 

THE   SUPERVISORS  OF  BROOME 
COUNTY. 

Clerks  of  Oyer  and  Terminer  and  General  Ses- 
sions— Compensation — Duty  of  Supervisors  to 
Audit. 

Clerk  of  Oyer  and  Terminer  and  General  Sessions 
Is  entitled  to  compensation  for  engrossing  and  en- 
tering: the  minutes  of  these  courts ;  which  the  Su- 
pervisors should  audit. 

Where  services  are  rendered  for  the  benefit  of  the 
county,  and  no  specific  mode  of  compensation  is 
provided,  they  should  be  audited  by  the  Super- 
visors as  a  part  of  the  contingent  charges  of  the 
county. 

Citations— 18  Johns,,  242 ;  2  R.  L.,  147,  sec.  10  ;  2  R. 
L.,  18. 

MR.  J.  A.  COLLIER  moved  for  a  rule  to 
show  cause  why  a  mandamus  should  not 
issue  to  be  directed  to  the  Supervisors  of 
Broome  Co.,  commanding  them  to  allow  the 
account  of  A.  Doubleday,  late  clerk  of  that 
county,  for  his  services  as  clerk  of  the  Ses- 
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sions  and  Oyer  and  Terminer  from  Sept., 
1817,  to  Dec.,  1820,  in  engrossing  *the  [*534 
minutes  of  these  courts,  and  copying  and  en- 
tering the  same.  He  read  an  affidavit  show- 
ing that  this  account  had  been  presented  to 
the  Board  of  Supervisors  of  that  county  and 
disallowed,  on  the  ground  that  no  compensa- 
tion is  allowable  by  law  for  these  services. 

He  said  he  should  not  detain  the  court  by 
any  remarks  upon  the  propriety  of  the  claim, 
rts  the  subject  had  already  been  discussed  at 
the  present  term.  (Vide  the  next  preceding 
case.) 

WOODWORTH,  J.  I  think  this  case  distin- 
guishable from  the  last.  The  charge  is  not  for 
services  performed  strictly  as  clerk  in  court, 
but  about  recording  the  minutes  which  he  had 
before  officially  taken.  This  business  may  be 
and  usually  is  done  out  of  court  or  in  vaca- 
tion. It  is  a  benefit,  and  indeed,  necessary  for 
the  county  that  this  should  be  performed;  and 
we  have  no  evidence  that  the  Legislature  in- 
tended it  should  be  done  gratuitously.  A  sim- 
ilar application  was  made  in  Oct.  Term,  1822, 
Ex  parte  TJie  Clerk  of  Westchester,  and  a  rule 
granted  to  show  cause.  I  think  the  case  is 
within  the  principle  laid  down  in  Bright  v. 
Supervisors,  18  Johns.,  242,  that  where  the  serv- 
ice is  rendered  specially  for  the  benefit  of  the 
county,  and  no  specific  provision  has  been 
made  for  payment,  they  constitute  a  part  of 
the  contingent  charges  of  the  county,  to  be 
audited  by  the  Board  of  Supervisors.  This 
rule  was  fully  considered  in  the  case  cited, 
and  the  court  intended  that  it  should  apply  as 
broadly  as  the  language  in  which  it  is  ex- 
pressed. 

SAVAGE,  Ch.  J.,  concurred. 

SUTHERLAND,  J.,  dissented.  He  thought 
this  case  distinguishable  from  that  of  Bright 
v.  Supervisors,  which  has  gone  far  enough. 
An  allowance  was  there  made  for  extraordi- 
nary services  which  did  not  devolve  upon  the 
relator  as  clerk.  He  acted  in  the  light  of  a 
commissioner,  and  it  was  the  same  thing  as  if 
any  other  person  had  been  appointed  to  pur- 
chase the  books  and  transmit  the  notices.  But 
h1?re  the  charge  is  for  performing  an  ordinary 
*duty  belonging  to  the  county  clerk.  [535 
Acting  as  clerk  of  the  Sessions  and  Oyer  and 
Terminer  is  a  part  of  his  duty.  The  Legisla- 
ture must  have  known  this  to  be  so.  It  is  as 
plainly  imposed  upon  him  by  law,  as  that  he 
should  be  clerk  of  the  C.  P.,  for  which  the 
Legislature  have  provided  specifically.  The 
Statute  even  provides  that  he  should  be  paid 
as  clerk  of  the  Sessions  for  subpoenas  granted 
to  the  defendant  in  criminal  cases  (2  R.  L., 
147,  sec.  10),  but  it  has  omitted  to  make  any 
provision  whatever  for  a  compensation  when 
he  acts  in  the  same  cases  for  the  public.  Is 
not  this  a  very  strong  legislative  expression, 
that  the  compensation  of  the  clerk  for  his  other 
services  shall  be  considered  an  equivalent  for 
the  whole  ?  He  takes  the  office  subject  to  the 
burden  of  performing  his  duties  in  the  Ses- 
sions and  Oyer  and  Terminer  gratuitously,  or 
for  what  he  receives  in  other  respects.  There 
is  another  feature  in  our  statutes  which 
strengthens  this  consideration.  An  allowance 
for  public  services,  in  criminal  causes,  to  the 
clerk  of  Oyer  and  Terminer  and  Sessions  in 
the  City  of  N.  Y. ,  is  specifically  provided  for 
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by  Statute  (2  R.  L.,  18).  This  was.  doubtless, 
upon  the  ground  that  his  compensation  for 
other  duties  was  not  an  equivalent  for  both. 

I  do  not  think  the  services  of  Mr.  Double- 
day,  in  this  instance,  were  extraordinary  and 
unofficial,  within  Bright  v.  Supervisors.  That 
was  a  case  of  buying  books  for  the  county, 
and  sending  notices  of  pedlar's  licenses  to 
judges  and  justices.  The  duties  were  not  only 
unofficial,  but  required  disbursements  in  their 
performance  ;  but  neither  is  the  case  with  re- 
gard to  the  services  for  which  compensation  is 
now  claimed.  It  may  be  very  reasonable  that 
Mr.  Doubleday  should  be  pa'id  ;  but  this  is  a 
consideration  which  belongs  solely  to  the 
Legislature.  Until  directed  by  them,  the  al- 
lowance should  not  be  made: 

Rule  to  show  cause. 

Distinguished— 58  N.  Y.,  113  (17  Am.  Rep.,  218). 

Cited  in— 7  Wend.,  256 ;  12  Wend.,  257 ;  2  Den.,  473 : 
2T.  &C.,  24;  28  How.  Pr.,  25;  47  How.  Pr.,  269;  2 
Sand.,  473 ;  35  Am.  Rep.,  641  (90  Pa.  St.,  99). 


536*]    *RUSSELL  v.  WHIPPLE. 

Promissory  Note — What  Constitutes — Pleading 
— Frivolous  Demurrer. 

An  instrument  in  writing,  thus :  "  Due  L.  R.  or 
bearer,  &c.,  $200.26,  for  value  received,"  is  a  good 
promissory  note,  within  the  Statute  of  Ann. 

In  declaring  on  a  promissory  note,  it  is  enough  to 
allege  that  the  defendant  made  his  certain  note  in 
writing,  &c.,  without  averring  that  he  delivered  it. 

ASSUMPSIT  on  note,  by  payee  against 
maker.  The  plaintiff  averred  that  the 
defendant  made  his  certain  note  in  writing,  in 
the  words  and  figures  following,  to  wit  : 
"  Due  Lanson  Russell,  or  bearer,  one  day  from 
date,  two  hundred  dollars,  twenty-six  cents, 
for  value  received,  as  witness  my  hand,  this 
sixth  day  of  January,  in  the  year  of  our  Lord 
1823."  By  means  whereof,  &c.,  but  did  not 
aver  that  this  note  had  been  delivered. 

Special  demurrer  and  joinder,  assigning  the 
following  causes : 

1.  That    this  was  not  a    promissory  note 
within  the  Statute  (1  R.  L.,  151),  though  de- 
clared on  as   such.     (Saxton   v.    Johnson,  10 
Johns.,  418.) 

2.  That  the  declaration  should  have  shown 
a  delivery  of  the  note. 

It  was  answered  to  the  first  point,  that  this 
instrument  had  all  the  technical  requisites  of  a 
promissory  note,  except  a  promise  to  pay  ex- 
pressed ;  and  the  following  authorities  were 
cited  to  show  it  a  good  note  within  the  Statute: 
1  Chit,  on  Bills,  243,  n.  1 ;  Shuttkwprth  v. 
Stevens,  1  Campb.,  407;  Allen  v.  Mawson,  4 
Id.,  115;  Brown  v.  Oilman,  13  Mass.,  158; 
Fisher  v.  Leslie,  2  Esp.,  426  ;  President,  &c.,  v. 
Hurtin,  9  Johns.,  217;  Jerome  v.  Whitney,  7 
Id.,  321,  and  2  Ld.  Raym.,  1445. 

In  answer  to  the  second  point.  Churchill  v. 
Gardner,  7  T.  R.,  596,  and  Smith  v.  M'Clure, 
5  East,  476. 

Mr.  E.  S.  Lee,  for  the  plaintiff. 

Mr.  D.  D.  Barnard,  for  the  defendant. 

The  demurrer  was  noticed  as  frivolous,  and 
being  accordingly  brought  on  out  of  its  place 
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on  the  calendar,  the  Court :  *thought  it  [*537 
is  too  plain  for  argument  in  its  regular  order, 
and  rendered, 

Judgment  for  the  plaintiff. 

Cited  in— 15  Wend.,  220 ;  15  Barb.,  285 :  29  Barb., 
184 ;  10  How.  Pr.,  275 ;  12  Leg.  Obs.,  318 ;  36  Cal.,  302  ; 
126  Mass.,  343. 


THE    OVERSEERS    OF   THE    POOR  OF 
THE  TOWN  OF  NISKAYUNA 

v. 

THE  OVERSEERS  OF  THE  POOR  OF 
THE  CITY  OF  ALBANY. 

Settlement  of  Pauper —  When  Sons'  Follow  Fath- 
ers'— Apprenticeship — Birth — Parol  Proof  of 
Contents  of  Aimshouse  Books — Inadmissible 
when. 

If  it  do  not  appear  that  one  has  gained  a  settle- 
ment in  his  own  right,  his  settlement  follows  that 
of  his  father ; 

But  a  change  in  the  settlement  of  the  father  will 
not  affect  that  of  the  son.  if  the  father's  settlement 
is  obtained  after  the  emancipation  of  the  son. 

What  shall  amount  to  an  emancipation. 

The  grandfather  had  a  settlement  in  N. ;  his  son's 
settlement  follows  the  father's,  and  the  son  not 
having  gained  a  settlement  in  his  own  right,  the 
grandson's  is  in  the  same  place. 

To  acquire  a  settlement  by  apprenticeship,  the 
service  must  be  under  an  indenture,  or  a  deed,  con- 
tract or  writing  not  indented ;  a  parol  binding  is  not 
sufficient. 

The  place  of  birth  is,  prima  facie,  the  place  of  set- 
tlement; but  if  the  father's  settlement  be  in  another 
place,  the  settlement  of  the  child  follows  his. 

It  appeared  that  at  the  Albany  Aimshouse,  certain 
books  are  kept  in  which  the  names  of  paupers,  &c., 
are  entered ;  and  also  quarterly  returns  made  to  the 
Corporation.  To  show  that  a  pauper  was  settled  at 
Albany,  by  being  entered  and  recognized  as  a 
pauper  of  that  city,  the  Aimshouse  books  being  (as 
insisted)  burnt,  parol  proof  of  their  contents,  was 
offered;  held,  that  admitting  the  books  to  have 
been  burnt,  parol  was  not  the  next  best  evidence ; 
but  the  quarterly  returns  should  be  produced. 

Citations— 14  Johns.,  334 ;  17  Johns.,  91 ;  1  R.  L., 
279 ;  Burr.  Sett.  Gas.,  292. 

ON  certiorari  from  the  General  Sessions  of 
the  Peace  of  the  County  of  Albany.  The 
court  below,  on  appeal,  affirmed  an  order  of 
two  justices  removing  Gerrit  Clute,  his  wife 
and  three  infant  children,  from  the  City  of 
Albany  to  the  Town  of  Niskayuna. 

On  the  hearing  before  the  Sessions  (Mar. 
Term,  1823),  the  counsel  for  Niskayuna  ad- 
mitted that  the  grandfather  of  Clute,  the 
pauper,  had  a  settlement  in  Niskayuna,  and 
relied  upon  showing  that  his  father,  Jacob 
Clute,  acquired  a  settlement  out  of  that  town, 
and  indeed,  that  he  was  actually  settled  in 
Albany,  by  serving  there  as  an  apprentice  ;  or 
if  not,  that  Albany  had  acknowledged  him  as 
a  pauper  of  that  city,  by  receiving,  entertain- 
ing and  supporting  him  in  the  almshouse  of 
that  city  till  he  died. 

D.  C.  Groat  swore  that  the  father  of  the 
pauper  died  five  or  six  years  ago,  aged  about 
seventy  years.  The  pauper,  G.  Clute,  is  now 
aged  about  fifty  years. 

The  counsel  of  Niskayuna  then  offered  to 
show  the  apprenticeship  of  the  father  by  parol. 
This  was  objected  to,  but  admitted  debeneesse; 
and  *Groat  stated  that  the  father  was  [*538 
sworn  before  him  and  another,  as  magistrates, 
with  a  view  to  his  removal  as  a  pauper  ;  that 
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his  evidence  was  reduced  to  writing,  but 
where  the  affidavit  is  now,  he  does  not  know  ; 
that  the  father  then  swore  that  he  served  one 
Goervey  (since  dead)  upwards  of  two  years,  as 
an  apprentice,  in  Albany,  and  then  ran  away 
and  returned  to  his  father's  who  also  drove 
him  away,  after  which  he  shifted  for  himself  ; 
does  not  know  that  he  spoke  of  having  seen 
any  indenture,  but  said  he  was  bound  by  his 
father  to  Goervey.  He  also  swore  that  he  was 
born  upon  Mills'  Island,  near  the  city. 

N.  Bassett,  a  constable  of  Niskayuna  in 
1812,  swore  that  during  that  year,  on  an  order 
of  removal,  he  conveyed  the  father  from  Nis- 
kayuna to  the  Almshouse  in  Albany,  where, 
as  the  witness  was  afterwards  informed  by  the 
superintendent  and  others,  he  died. 

Bassett's  testimony  was  objected  to  as  inad- 
missible, but  received  de  bene  esse. 

D.  Osborn  swore  that  in  the  fall  of  1813  he 
saw  the  father  in  the  almshouse,  and  soon 
after  heard  that  he  died  there. 

J.  Strong  swore  that  he  saw  the  name  of 
Jacob  Clute,  the  father,  entered  as  the  name 
of  one  of  the  paupers  in  a  book  kept  at  the 
Almshouse.  This  was  since  1815. 

Evidence  was  given  of  a  declaration  of  Wen- 
dell, the  Superintendent  of  the  Almshouse  in 
1815,  that  there  had  been  a  fire  there  by  which 
the  records  were  burnt  up ;  that  Wendell  is 
since  dead. 

George  W.  Welsh,  Superintendent  of  the 
Almshouse  at  the  time  of  the  hearing,  produced 
a  book,  which  he  swore  he  received  from  the 
brother  of  Hewson,  the  late  Superintendent 
(deceased),  and  which  purported  to  be  a  book 
of  the  Almshouse,  and  to  contain  the  names  of 
paupers  belonging  to  that  establishment,  from 
1806  to  1814,  inclusive,  in  which  the  name  of 
Jacob  Clute  was  not  to  be  found  ;  that  there 
is  no  other  general  book  in  which  the  names 
539*]  of  paupers  are  *kept ;  that  he  makes 
a  quarterly  return  to  the  Common  Council 
containing  the  names  of  all  the  paupers  re- 
maining in  the  Almshouse,  and,  opposite  the 
name  of  each  pauper,  is  stated  the  age  of  the 
pauper,  the  time  of  admittance,  death,  &c.  ; 
that  he  is  informed  it  was  customary  for  his 
predecessors  to  make  these  returns,  as  he  now 
does  ;  and  the  present  Corporation  Law  re- 
quires this  to  be  done.  At  the  June  Term, 
1823,  the  Sessions  affirmed  the  order. 

The  counsel  for  Niskayuna  admitted  that 
Clute,  the  pauper,  was  married  about  thirty 
years  ago,  at  Guilderland  (then  Watervliet), 
and  had  several  children. 

Mr.  J.  V.  N.  Tales,  for  the  plaintiffs  in  error. 
The  father's  service  for  two  years,  as  an  ap- 
prentice, in  Albany,  is  established.  Parol 
evidence  was  admissible  under  the  circum- 
stances of  the  case.  (Jackson  v.  Root,  18 
Johns.,  60,  73  ;  1  Phil.  Ev.,  176,  178 ;  Rex  v. 
Long  Buckby,  7  East,  45  ;  Burr.  Set.  Cas.,  151; 
1  Const.,  490  ;  1  Johns.  Cas.,  488,  per  Spencer, 
Ch.  J.  ;  1  Cai.  Cas.,  27  ;  10  Johns.,  377  ;  Giles 
v.  Baremore,  5  Johns.  Ch.,  550.)  The  lapse  of 
time,  the  death  of  Goervey  and  of  Jacob  Clute, 
and  the  fire  at  the  Almshouse,  have  deprived 
us  of  any  other  proof  than  what  we  have 
given.  Rex  v.  Morton^  1  Maule  &  S.,  48,  is  in 
point.  The  father  was  removed  to  Albany, 
upon  his  evidence  of  having  served  an  appren- 
ticeship ;  the  removal  was  acquiesced  in,  and 
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became  conclusive  upon  them.  (3  Burns.,  J., 
597,  and  the  cases  there  cited.)  The  service 
would  confer  a  settlement,  though  not  under 
an  indenture.  (Van  Schaick's  ed.  of  Colonial 
Laws,  752.)  Service  under  defective  indent- 
ures gains  a  settlement.  (0.  of  Hudtton  v.  0. 
of  Taghkanac,  13  Johns..  245.) 

But  Albany  recognized  and  supported  the 
father  as  their  pauper ;  and  in  this  view,  no 
matter  how  he  came  there.  (Rex  v.  Waleefield, 
5  East,  335  ;'  Same  v.  Chadderton,  2  East,  27  ; 
Same  v.  Chatham,  8  East,  498  ;  Fort  Ann  v. 
Kingsbury,  14  Johns.,  367  ;  King  v.  Butler,  15 
Johns.,  281.)  The  order  need  not  have  been 
produced.  It  was  not  relied  upon  as  binding 
in  itself,  but  merely  to  show  the  character  in 
which  the  pauper  was  received.  Parol  proof 
was  competent  *for  this  purpose.  (1  [*54O 
Phil.  Ev.,  218,  219  ;  Livingston  v.  Delafield,  1 
Johns.,  523  ;  King  v.  Butler,  15  Johns.,  281  ; 
Rex  v.  Wakefield,  5  East,  335-6.)  But  the 
order  of  removal  was  probably  destroyed  by 
the  fire  in  the  Almshouse,  which  renders  parol 
proof  admissible.  (Jackson  v.  Neely,  10  Johns., 
374.)  The  declarations  of  the  Superintendent 
of  the  Almshouse  were  good  evidence  of  the 
destruction.  (Peake's  Ev.,  74;  Fairlie  v. 
Hastings,  10  Ves.,  127.)  No  objection  was 
made  for  want  of  notice  to  produce  the  order. 
But  the  nature  of  the  proceeding  was  a  suf- 
ficient notice  that  the  order  would  be  required. 
(JoUey  v.  Taylor,  1  Campb.,  143  ;  How  v.  Hall, 
14  East,  274  ;  Bucher  v.  Jarratt,  3  Bos.  &  P., 
143.) 

Nor  was  it  necessary  to  produce  the  quar- 
terly returns.  They  were  mere  private  papers. 

To  make  the  settlement  of  the  grandfather 
available,  it  should  be  shown  that  he  was  not 
only  settled  in  Niskayuna,  but  that  he  was 
settled  there  at  the  time  of  his  death. 

The  son's  settlement  followed  that  of  the 
father.  His  being  married  30  years  ago,  and 
emancipated,  does  not  vary  the  case,  unless  he 
acquired  a  settlement  in  his  own  right. 

Mr.  J.  E.  Lovett,  for  the  defendants  in  error, 
contended  : 

1.  That  the  proof  of  the  indentures  and 
service  as  apprentice,  was  inadmissible.      (In- 
habitants of  Bttton,  1  East,  15  ;    Rex  v.  Inhab- 
itants of  Warley,  6  T.  R.,  534  ;  4  Com.  Dig., 
Evidence,  A,  3,  4 ;   3  Bl.  Com.,  368  ;    1  Phil. 
Ev.,  167,  173,  347 ;  Gary  v.  Campbell,  10  Johns., 
363  ;  Rex  v.  Inliabitants  of  Ei-iswell,  3  T.  R. , 
708  ;  per  Grose,  J..  Burr.  Sett.  Cas.,  Cas.  Nos. 
94,  102,  104,  173,  203,  227, 262  ;  2  East,  28,  per 
Ld.    Kenyon,  Ch.  J.  ;  4  Burn.,  J.,  403  ;  Ld. 
Raym.,  1117.) 

2.  Failing  to  show  a  settlement  by  indenture 
and    apprenticeship,  it    cannot  be  converted 
into  a  hiring  and  service,  within  the  Colonial 
Law.     (4  T.    R.,  770;    4  Burn.,  J.,  418,  419, 
752 ;    Burr.   Sett.  Cas.,  Nos.  173,  203  ;    1  Bl. 
Com.,  364  ;  4  Burn.,  J.,  283.) 

3.  There  is  no  legal  proof  that  the  father 
was  removed  to  Albany  by  an  order  of  re- 
moval.     (Com     Dig.,   Evidence,   A,   4,   and 
most  of  the  authorities  cited  to  the  first  point ; 
1  Phil.  Ev.,  338.) 

4.  If  the  father  was  entertained  as  a  [*541 
pauper  of  Albany,  it  communicated  no  settle- 
ment to  the  son,  who  was,  several  years  before, 
emancipated.     (5  T.  R.,  586  ;    3  T.  R.,  356  ;  4 
Burn.,  J.,  232  ;  1  Bl.  Com.,  363,  note. 
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•  5.  If  the  Almshouse  books  were  destroyed, 
evidence  should  have  been  given  from  the 
quarterly  returns.  (2  Cai.,  106  ;  6  T.  R.,  247  ; 
Burr.  Sett.  Cas.,  Nos.  93,  197,  251  ;  1  East, 
527  ;  5  T.  K,  670.) 

Curia,  per  SAVAGE,  Ch.  ,7.  The  question  is, 
where  was  the  last  legal  settlement  of  Gerrit 
Clute,  the  pauper. 

It  is  admitted  that  his  grandfather  was  settled 
in  Niskayuna. 

It  does  not  appear  from  the  return  that  the 
pauper  ever  gained  a  settlement,  in  his  own 
right,  anywhere.  We  must  then  look  back 
and  inquire,  where  was  the  settlement  of  his 
father  ?  If  we  admit  the  parol  evidence  which 
was  received  by  the  Sessions,  it  appears  that 
Jacob  Clute,  father  of  the  pauper,  was  born 
upon  Mills'  Island.  In  what  town  this  island 
was  situated,  at  that  time,  does  not  appear  ; 
nor  is  it  at  present  material.  The  place  of  the 
birth  is,  prima  facie,  evidence  of  the  place  of 
settlement.  It  remains  so  till  the  settlement 
of  the  father  is  ascertained,  and  then  the  settle- 
ment of  the  child  is  the  same  as  that  of  the 
father.  (Delavergne  v.  Noxon,  14  Johns.,  334  ; 
0.  of  Vernon  v.  0.  of  Smithville,  17  Id.,  01.) 
The  father  of  Jacob  Clute  was  settled  in  Nis- 
kayuna ;  and  the  birth  of  the  latter  upon 
Mill's  Island  did  not  give  him  a  different  set- 
tlement. This  circumstance,  then,  does  not 
relieve  Niskayuna. 

It  is  next  contended  that  he  served  an  ap- 
prenticeship for  more  than  two  years  in  Al- 
bany. To  gain  a  settlement  in  this  manner,  he 
must  have  been  bound  an  apprentice  or  servant 
by  indenture  or  by  deed,  contract  or  writing 
not  indented  ;  and  in  consequence  of  such 
binding,  have  served  a  term  not  less  than  two 
years.  (1  R.  L.,  279.) 

The  testimony  does  not  show  that  Jacob  was 
bound  in  either  of  these  ways.  There  is  no 
evidence  that  any  written  instrument  ever 
existed,  binding  him  to  Goervey.  For  aught 
that  appears,  the  binding  may  have  been  by 
542*]  parol,  in  *which  case  no  settlement 
would  be  gained.  (.Rare  v.  Inh.  of  Abingdon, 
Burr.  Sett.  Cas.,  292.)  The  evidence  admitted 
by  the  Sessions  was  certainly  too  loose;  but  in 
the  view  which  I  have  taken  of  the  case,  it  is 
not  necessary  to  particularize.  Jacob  Clute 
had  a  settlement  in  Niskayuna,  because  his 
father  had.  He  did  not  acquire  a  different 
settlement  by  birth,  or  by  apprenticeship. 

It  is  contended,  however,  that  he  was  ac- 
knowledged as  a  pauper  of  Albany  in  1812  ; 
that  he  was  received  on  an  order  of  removal 
from  Niskayuna,  and  supported  in  the  Alms- 
house  till  1815,  when  he  died  there.  These 
facts  are  proved  by  parol,  but  the  books  pro- 
duced disprove  them  ;  and  the  appellants  have 
not  brought  forward  the  best  evidence  in  their 
power.  They  might  have  produced  the  quar- 
terly returns  of  the  Superintendent,  if  they 
supposed  that  any  of  the  books  were  destroyed. 

They  omitted  to  give  notice  to  produce  the 
order  of  removal,  and  were,  therefore,  not 
entitled  to  give  parol  proof  of  its  contents. 

But  even  if  there  were  no  objection  to  the 
competency  of  the  evidence,  the  facts  proved 
by  Niskayuna  would  not  make  out  a  settle- 
ment of  Gerrit  Clute  in  Albany,  by  showing 
that  his  father  had  one  there  in  1812.  The 
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pauper  is  now  about  50  years  of  age  ;  in  1812 
he  must  have  been  39.  He  had  been  long 
before  emancipated,  and  his  settlement  did 
not  follow  that  of  the  father,  though  the  lat- 
ter may  afterwards  have  gained  one  in  Al- 
bany. 

I  am,  therefore,  of  opinion  that  the  order  of 
the  Sessions  be  affirmed. 

Judgment  of  affirmance. 
Cited  in-42  N.  J.  L.,  374. 


*VAN     ANTWERP,     Sheriff     of     [*543 
ALBANY, 

v. 

NEWMAN. 

Execution — Sheriff  may  Sell  Term  in  Chattels — 
Rights  of  Purchaser — Remedy  of  Lessor,  if 
Slieriff  sell  as  Absolute  Property  of  Lessee. 

The  sheriff  may  sell  a  term  in  goods  or  chattels, 
upon  execution  against  the  lessee;  and  the  pur- 
chaser acquires  a  right  to  use  the  goods  during  the 
term. 

If  the  sheriff  sell  the  goods  as  the  absolute  property 
of  the  tenant,  not  mentioning  his  special  property, 
though  he  know  of  it,  no  action  lies  against  him  for 
this  at  the  suit  of  the  lessor ;  for  it  does  not  deveet 
the  lessor's  right  or  impair  his  reversionary  inter- 
est. 

Aliter,  it  seems  if  he  destroy  the  goods  or  other- 
wise injure  them. 

The  sheriff  cannot  seize  and  sell  the  property  of 
A.  upon  an  execution  against  B. 

Citations-7  T.  R.,  11;  4  T.  R.,  489;  8  Co.,  191:  1 
Burr.,  34 ;  1  Wash.,  313 ;  7  Johns.,  536 ;  6  Johns.,  44. 

TERROR  from  the  Mayor's  Court  of  the  City 
-L^  of  Albany.  The  action  in  the  court  be- 
low was  brought  by  Newman  against  Van 
Antwerp.  The  declaration  contained  two 
counts.  The  first  count  averred  that  Newman 
was  owner  and  proprietor  of  divers  goods  and 
chattels  (enumerating  them)  of  the  value  of, 
&c.,  which  had  been  to  let  to  hire  to  one 
Husted,  for  a  certain  term,  and  were  in  Hus- 
ted's  possession,  as  lessee  thereof  ;  but  that 
the  defendant,  knowing  the  premises,  and  in- 
tending to  injure  Newman  in  his  reversionary 
interest,  while  the  same  goods  were  in  posses- 
sion of  Husted,  and  before  his  term  had  ex- 
pired, seized  and  took  the  goods  from  and  out 
of  the  possession  of  Husted,  and  converted  and 
absolutely  sold  and  disposed  of  the  goods  to 
the  defendant's  own  use. 

The  second  count  was  trover  for  the  same 
articles. 

Plea,  the  general  issue. 

On  the  trial,  the  facts  set  forth  in  the  first 
count  were  proved.  The  sale  was  made  and 
the  action  commenced  during  the  term,  for 
which  the  goods  were  out  upon  lease.  The 
sale  was  of  the  goods  as  the  absolute  property 
of  Husted,  and  was  made  by  the  defendant  as 
sheriff  of  Albany,  in  virtue  of  afi.fa.  against 
Husted,  without  particularizing  his  special 
property  as  the  subject  of  sale.  Notice  of 
Newman's  interest  was  given  to  the  sheriff  at 
the  time  of  the  sale.  The  defendant  below 
moved  for  a  nonsuit,  which  was  denied,  and 
the  court  charged  the  jury  in  favor  of  the 
plaintiff,  who  found  accordingly.  The  defend- 
ant excepted  to  this  decision  and  charge. 

COWEN  2. 


1824 


VAN  ANTWERP  v.  NEWMAN. 


543 


Messrs.  J.  L'Amoreux  and  J.  Koon,  for  the 
plaintiff  in  error,  insisted  : 

1.  That  the  sheriff  had  a  right  to  sell  the 
term.     (Gordon  v.  Harper,  7  T.  R.,  9.) 

2.  It  was  not  necessary  at  the  time  of  the 
sale  to  give  notice  that  the  tenant's  interest 
544*]  alone  would  be  sold.     That  is  *a  ques- 
tion between  the  tenant  and  the  purchaser. 
The  landlord  has  nothing  to  do  with  it.     (2  T. 
R.,  876  ;  1  Johns.,  471  ;  6  Id.,  44  ;  7  Id.,  535.) 

3.  At  any  rate,  no  action  would  lie  during 
the  pendency  of  the  lease.     (1  Esp.   N,   P., 
Gould's  ed. ,  pt.  2d,  129  ;  Goi-don  v.  Harper,  7 
T.  R.,  9,  close  of  Ld.  Kenyon's  opinion.)    . 

Mr.  D.  L.  Van  Antwerp,  contra,  cited  Man- 
ning'n  case,  8  Co. ,  96  b;  Stonn  v.  Livingston,  6 
Johns.,  44;  2  Chit.  PL,  329,  330  ;  2  Saund., 
47  ;  4  T.  R.,  489  ;  7  Id.,  9,  and  1  Chit.  PI.,  49, 
141. 

Curia,  per  SAVAGE,  Gh.  J.  The  first  ques- 
tion which  presents  itself  is,  whether  the  lessee 
of  goods  and  chattels  for  a  term,  has  an 
interest  which  is  the  subject  of  a  sale  on  exe- 
cution. 

It  is  well  settled  in  the  English  courts  that 
the  lessee's  interest  in  goods  may  be  sold 
(Gordon  v.  Harper,  7  T.  R.,  11  ;  Ward  v. 
Macauley,  4  Id.,  489  ;  Manning'*  case,  8  Co., 
191),  and  the  purchaser  is  entitled  to  the  bene- 
ficial use  of  them  during  the  term. 

The  next  question  is,  whether  the  sheriff  by 
a  sale  absolute  in  its  terms,  on  an  execution 
against  the  lessee,  can  devest  the  lessor  of  his 
interest. 

It  is  contended,  on  the  part  of  the  defendant 
in  error,  that  the  'purchaser  at  the  sheriff's  sale 
acquires  a  complete  title,  and  will  hold  the  chat- 
tels thus  purchased,  against  the  lessor  or  gen- 
eral owner;  and  several  authorities  are  cited  to 
support  that  position.  The  cases  cited  decide 
that  when  goods  of  a  defendant  are  sold  on 
execution,  and  afterwards  the  judgment  is  re- 
versed, though  the  judgment  is,  that  the  de- 
fendant shall  be  restored  to  all  he  hath  lost, 
&c.,  yet  in  such  case  the  purchaser  shall  hold 
the  property,  because  the  sheriff,  at  the  time 
of  the  sale,  had  lawful  authority  to  sell,  and 
therefore  the  defendant  shall  not  be  restored 
to  the  possession  of  the  goods  themselves,  but 
shall  receive  the  value  of  them. 

In  a  note  to  Manning' scase,  8  Co.,  191,  there 
is  a  case  (Amner  v.  Loddington)  in  point.  Pier- 
545*]  pont  held  a  *lease  for  99  years,  of  cer- 
tain houses  in  London.  By  his  will,  he  de- 
vised them  to  his  wife  for  her  life,  and  after 
her  death,  to  her  children  unpreferred.  After 
his  death,  his  wife  married  Fulleshurst ;  and 
on  an  execution  against  Fulleshurst,  the 
sheriffs  sold  the  term  (by  which  I  understand 
the  lease  for  99  years)  to  Loddington.  After- 
wards, the  judgment  on  which  the  execution 
had  issued,  and  by  virtue  of  which  the  sale 
was  made,  was  reversed,  and  the  wife  of  Ful- 
leshurst died.  After  her  death,  her  daughter 
unpreferred,  Alice  Fulleshurst,  entered  and 
made  a  lease  to  the  plaintiff,  Amner.  After 
several  arguments  in  the  C.  P.,  three  several 
points  were  adjudged  :  1.  That  the  execu- 
tory devise  was  good  ;  2.  That  it  could  not  be 
destroyed  by  a  sale,  either  by  the  wife  or  by 
the  sheriffs  ;  and  3.  That  the  sale  by  the  sher- 
iffs should  stand,  notwithstanding  the  reversal, 
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and  the  plaintiff  in  error  should  be  restored  to 
the  value  ;  for  the  sheriffs  who  made  the  sale 
had  lawful  authority  to  sell,  and  by  the  sale 
the  vendee  had  an  absolute  property  in  the 
term  during  the  life  of  the  wife ;  and  judg- 
ment was  given  for  the  plaintiff,  which  was 
afterwards  affirmed  on  a  writ  of  error,  in  the 
K.  B. 

So  in  the  case  under  consideration,  the  in- 
terest of  the  lessor  cannot  be  destroyed  in 
virtue  of  a  sale  either  by  Husted  or  the  sheriff. 
The  purchaser  from  one  or  the  other,  possesses 
the  interest  of  Husted  till  the  expiration  of  the 
lease,  and  then  the  property  reverts  to  the  orig- 
inal owner.  A  contrary  doctrine  would  give 
the  sheriff  power,  by  virtue  of  an  execution 
against  one  man,  to  take  the  goods  and  chattels 
of  another,  and  by  a  sale,  to  devest  the  owner 
of  his  title. 

That  the  correct  doctrine  is  laid  down  in  this 
note  to  Manning's  case,  we  have  the  authority 
of  Lord  Mansfield,  in  Cooper  v.  CJiitty,  1  Burr., 
34,  where  he  says  (speaking  of  Manning's  case 
among  others):  "  None  of  these  cases  author- 
ize the  sheriff  to  sell  the  goods  of  a  third 
person  ;  and  it  is  admitted  the  vendee  is  not 
protected  here,  because  at  the  time  of  the  sale, 
the  sheriff  had  no  authority  to  sell.  So  in  the 
case  under  consideration,  the  sheriff  had  no 
authority  to  sell  anything  but  the  goods  of 
Husted.  The  *vendee  is  protected  in  [*546 
his  purchase  as  between  the  parties  to  the 
judgment,  but  not  when  the  interests  of  third 
persons  are  concerned.  So  President  Pendle- 
ton,  in  Burnley  v.  Lambert,  1  Wash.,  313, 
commenting  on  Manning's  case,  asks  :  "  But 
if  an  execution  issue  against  the  goods  of  A, 
and  the  sheriff  seize  and  sell  the  property  of 
B,  will  it  be  said  that  this  is  done  by  lawful 
authority  ?  Surely  not."  In  Carter  v.  Simp- 
son, 7  Johns.,  535,  the  court  say  that  no  case 
admits  a  title  in  the  purchaser  where  the  sheriff 
acted  without  authority.  In  Storm  v.  Living- 
ston, 6  Johns.,  44,  the  decision  in  favor  of  the 
purchaser  rests  on  the  want  of  evidence  of  de 
mand  and  refusal,  or  actual  conversion,  one  of 
which  was  necessary,  because  he  came  law- 
fully into  possession,  that  is,  by  color  of  law. 
That  case  is  no  authority  for  saying  that  the 
purchaser  acquired  a  good  title,  but  the  con- 
trary. 

My  opinion,  therefore,  is  that  the  sheriff  had 
authority  to  sell  the  interest  of  Husted;  that  it 
was  not  in  his  power  to  devest  Newman,  the 
lessor,  of  his  property  in  the  goods  ;  nor  has 
he  done  so.  Newman,  therefore,  has  no  right 
of  action  against  him.  When  the  suit  was 
commenced  Newman  could  not  know  that  his 
goods  would  not  be  restored  to  him  at  the  ex- 
piration of  the  lease.  He  was,  therefore,  pre- 
mature in  bringing  his  suit,  unless  an  injury 
had  been  done  to  his  reversionary  interest. 
Had  the  sheriff  or  any  other  person  destroyed 
the  goods,  in  that  case,  it  would  be  apparent 
that  they  could  not  be  restored,  and  probably 
an  action  would  lie  at  any  time  after  the  de- 
struction of  them  ;  but  such  is  not  this  case. 
I  am  of  opinion  that  the  judgment  in  the  court 
below  should  be  reversed. 

Judgment  reversed. 

Cited  in— 3  Wend.,  500;  10  Wend..  322;  11  N    Y 
509,511:  22  N.  Y.,  232;  73  N.  Y.,  60;  2  Lans.,  316-  19 
How.  Pr.,  485;  1  Abb.  Pr.t  163. 
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547*]  *JACKSON,  ex  dem.  BEACH, 

v. 
STAFFORD. 

Notice  to  Quit— Delay  in  Bringing  Ejectment— 
Wftat  not  Waiter  of  Notice. 

A  delay  of  more  than  four  years  to  bring  eject- 
ment, after  notice  to  quit  by  a  mortgagee  to  the 
mortgagor,  is  not  a  waiver  of  the  notice. 

The  notice  to  quit  by  a  mortgagee  to  a  mortgagor, 
need  not  direct  the  mortgagor  to  quit  on  a  day  in 
the  year  corresponding  with  the  date  of  the  mort- 
gage. 

TMECTMENT,  tried  at  the  Saratoga  Circuit, 
JJ  Dec.,  1823,  before  His  Honor,  R.  Hyde 
Walworth,  Circuit  Judge.  The  action  was 
Commenced  in  the  vacation  after  Aug.  Term, 
1823,  in  behalf  of  Beach,  as  mortgagee,  against 
the  defendant  Stafford,  the  mortgagor  of  cer- 
tain premises  in  the  Town  of  Saratoga,  in  the 
County  of  Saratoga.  On  the  trial,  the  plaint- 
iff gave  in  evidence  the  mortgage,  which  bore 
date  Apr.  17,  1817 ;  also  a  notice  to  quit,  in 
these  words  : 

"  Mr.  Samuel  Stafford,  Sir:  You  are  hereby 
required  to  quit  and  deliver  up,  or  cause  to 
be  delivered  to  me,  the  premises  you  mort- 
gaged to  me,  situate  in  the  town  of  Saratoga, 
by  the  eleventh  day  of  December  next.  June 
10th,  1818.  Yours,  &c.,  MILES  BEACH." 

The  service  of  this  notice  being  proved,  six 
months  before  its  expiration,  the  counsel  for 
the  defendant  raised  two  objections.  1.  That 
the  lessor  of  the  plaintiff  had  waived  his  notice 
to  quit  by  more  than  four  years  delay  to  bring 
an  action  after  the  notice  was  given.  2.  That 
the  notice  to  quit  was  defective,  in  not  direct- 
ing the  mortgagor  to  quit  on  a  day  in  the  year 
corresponding  with  the  date  of  the  mortgage. 
He  insisted  that  this  was  like  a  tenancy  from 
year  to  year,  in  which  case  the  notice  to  quit 
should  have  respect  to  the  expiration  of  the  cur- 
rent year. 

The  circuit  judge  overruled  both  these  ob- 
jections, and  denied  an  order  to  stay  the  pro- 
ceedings, for  the  purpose  of  enabling  the  de- 
fendant to  move  for  a  new  trial  on  a  case  made 
containing  the  above  facts. 

On  appeal  to  this  court,  they  were  clearly 
against  the  defendant,  and  also  denied  an 
order  to  stay  proceedings. 

Judgment  for  the  plaintiff. 


548*]  *A.   M.  GRIFFIN,   Gentleman,  one, 

&c., 

v. 

M.  MITCHELL,  Gentleman,  one,  &c. 

Power  of  Justice  to  Render  Judgment  by  Confes- 
sion— Requirement*  of  Statute. 

The  Act  (sess.  41,  ch.  94,  sees.  6  and  7)  empowering 
a  justice  of  the  peace  to  render  judgment  on  con- 
fession to  $100,  and  prescribing  the  manner  in  which 
this  shall  be  done,  and  declaring  the  judgment  void 
unless  its  provisions  are  complied  with,  did  not  re- 
quire a  particular  of  the  items,  oath,  &c.,  except 
where  the  judgment  exceeded  $50,  exclusive  of 
costs.  But  see  the  Statute  (sess.  47.  ch.  238,  sees.  12 
and  13),  which  now  requires  this  where  the  judg- 
ment exceeds  $25,  exclusive  of  costs. 

880 


Omitting  a  particular  of  the  items,  oath,  Ac- 
render  the  judgment  void  as  to  creditors  only ;  but 
it  is  valid  and  binding  upon  the  defendant. 

Citations— 17  Johns.,  145;  2  Salk.,  674;  6  Johns., 
126 ;  4  Johns.,  423 ;  15  Johns..  476. 

FALSE  imprisonment.  Plea,  that  Feb.  8, 
1822,  one  L.  recovered  judgpnent  before  a 
justice  of  the  peace  for  $29.21,  and  had  execu- 
tion thereupon,  returnable  in  ninety  days, 
against  Griffin,  the  plaintiff  in  this  suit,  where- 
on he  was  imprisoned  ;  and  that  Mitchell, 
the  defendant  in  the  suit,  was  the  attorney  of 
L.  and  conducted  the  suit  before  the  justice, 
and  caused  the  plaintiff,  Griffin,  to  be  im- 
prisoned, which  is  the  same  trespass  whereof 
the  plaintiff  complains,  &c.  Replication,  ad- 
mitting the  truth  of  the  plea,  but  averring  that 
the  judgment  was  by  confession,  and  that 
previous  to  the  entering  of  the  same,  he,  the 
said  Griffin,  did  not,  as  is  by  law  required,  set 
forth  the  particular  items  of  the  demand  of  L., 
nor  did  he  make  oath,  as  by  law  is  required, 
to  make  such  judgment  valid  and  effectual, 
and  by  reason  whereof  it  was  void,  &c. 

Demurrer  and  joinder. 

Mr.  A.  M.  Griffin,  plaintiff,  in  person. 

Mr.  M.  Mitchell,  defendant,  in  person. 

Curia,  per  SAVAGE,  Ch.  J.  By  the  Revised 
Laws  of  1801,  it  is  enacted  "that  when  any 
parties  shall  agree  to  enter  an  action  before 
any  justice  without  any  process,  the  justice 
shall  proceed  to  trial  in  the  same  manner  as  if 
a  summons  or  warrant  had  issued."  Under 
this  Act,  justices  adopted  a  practice  of  enter- 
ing judgments  by  confession  of  the  defendant, 
and  this  court  sanctioned  the  practice.  (Mar- 
tin v.  Moss,  6  Johns.,  126 ;  NichoUs  v.  Hewitt, 
4  Id.,  423.)  By  the  Revised  Laws  of  1813,  it 
is  enacted  "  that  whenever  any  parties  agree 
to  join  an  issue  without  process,  the  justice 
shall  proceed  to  try  the  same  as  if  process  had  is- 
sued." The  same  practice  continued  under  the 
latter  Act,  and  *also  received  the  sane-  [*549 
tion  of  this  court  (Bromaghin  v.  Throop,  15 
Johns. ,  476),  without  regard  to  the  difference 
of  phraseology.  Butler  v.  Potter,  17  Johns, 
145,  was  a  case  in  which  one  of  these  judg- 
ments by  confession  was  drawn  in  question, 
and  has,  as  we  shall  presently  notice,  a  still 
further  bearing  upon  one  of  the  points  raised 
by  this  demurrer.  Judgment  had  been  con- 
fessed before  the  justice,  and  he  awarded 
costs  to  $5.18  ;  and  it  was  contended  that  the 
judgment  was  void,  because  he  had  exceeded 
his  jurisdiction.  But  this  court  said  the  jus- 
tice had  jurisdiction  to  give  judgment  for  costs, 
and  although  he  erred  in  giving  more  than  he 
ought,  the  judgment  was  not,  therefore,  void. 
And  they  laid  down  this  rule,  that  "  where  the 
justice  has  no  jurisdiction  whatever,  and  un- 
dertakes to  act,  his  acts  are  cor  am  non  judice; 
but  if  he  has  jurisdiction,  and  errs  in  exercising 
it,  then  the  act  is  not  void,  but  voidable  only.  ' 
They  also  cited  Prigg  v.  Adams,  2  Salk.,  674, 
as  good  law,  and  predicated  their  judgment 
upon  it. 

The  cases  cited  were  previous  to  1818.  By 
the  Act  of  that  year,  justices  are  expressly  au- 
thorized to  enter  judgments  by  confession  of 
the  defendant,  for  a  sum  not  exceeding  $100. 
It  is  required  that  the  defendant  set  forth  in 
writing  the  items  of  the  plaintiff's  demand, 
and  make  oath  that  he  is  honestly  indebted  to 
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the  plaintiff,  and  that  judgment  is  not  con- 
fessed to  defraud  any  creditor ;  and  if  these 
requisites  are  not  complied  with,  the  judgment 
is  declared  void. 

fa  is  admitted  by  the  demurrer  to  the  repli- 
cation that  judgment  in  this  case  was  entered 
•on  the  confession  of  the  defendant,  and  that 
no  statement  of  the  items  of  the  plaintiff's  de- 
mand, nor  ai>y  oath,  was  previously  made  by 
the  defendant  as  required  by  the  Statute ;  but 
it  is  insisted  by  the  defendant  that  for  aught 
which  appears  by  the  pleadings,  the  judgment 
was  rendered  under  the  Twenty-five  Dollar 
Act.  This  is  contradicted  by  the  execution, 
which  is  set  forth  as  returnable  in  ninety  days, 
;and  therefore  not  authorized  by  any  other 
than  the  Fifty  Dollar  Act. 

From  the  phraseology  of  the  Statute,  it  has 
been  doubted  whether  its  provisions  are  not 
applicable  to  all  judgments  by  confession  of 
the  defendant,  whatever  the  amount  may  be  ; 
55O*  ]*an  opinion  which  derives  additional 
•consideration  from  the  fact  that  it  was  passed 
•at  the  same  session  with  the  Statute  requiring 
a  specification  to  be  filed  in  all  cases  of  judg- 
ment by  confession  on  bond  and  warrant  in 
the  courts  of  record.  We  are,  however,  to 
•construe  it  in  connection  with  the  previous 
Acts  relating  to  the  same  subject.  Without 
the  6th  section  of  the  Act  of  1818,  justices  of 
the  peace  would  be  authorized  to  enter  judg- 
ments by  confession  to  the  amount  of  $50. 
The  7th  section,  which  requires  the  statement 
of  the  items  and  the  oath,  is  confined  in  its 
operation  to  judgments  entered  by  virtue  of 
the  6th  section.  It  follows  that  the  provisions 
of  the  7th  section  apply  to  such  judgments 
•only  as  exceed  $50.  This  construction  is 
strengthened  by  the  12th  and  13th  sections. 
The  12th  makes  the  former  provisions  appli- 
'Cable,  giving  the  same  fees  for  similar  services, 
and  the  13th  gives  a  new  fee  for  entering  judg- 
ment on  confession  above  $50.  This  shows,  I 
think,  that  the  Legislature  considered,  justices, 
without  any  special  provision  beyond  that  of 
•extending  their  jurisdiction  generally,  author- 
ized to  enter  judgment  by  confession  to  the 
•extent  of  their  enlarged  jurisdiction. 

But  even  if  it  were  admitted  that  the  present 
•case  comes  within  the  provision  of  the  7th  sec- 
tion, it  by  no  means  follows  that  the  judgment 
is  to  be  avoided  by  the  defendant  in  that  judg- 
ment, and  in  this  manner. 

I  have  already  remarked  that  this  court,  in 
Butler  v.  Potter,  considered  the  case  of  Prigg 
v.  Adams  good  law.  That  case  was,  in  some 
respects,  similar  to  the  present.  False  impris- 
onment was  brought  for  imprisoning  the  de- 
fendant in  a  judgment  entered  in  the  C  P. 
for  five  shillings,  for  a  cause  of  action  arising 
in  Bristol,  when  an  Act  of  Parliament  had 
declared  that  no  judgment  should  be  entered 
in  any  of  the  courts  at  Westminster,  upon 
such  a  cause  of  action,  if  less  than  forty  shil- 
lings, and  if  such  judgment  be  entered  it  shall 
be  void.  Upon  demurrer,  the  question  was, 
as  it  is  here,  whether  the  judgment  was  so  far 
void  that  the  party  could  take  advantage  of  it 
in  this  collateral  action  ;  and  the  court  held 
that  it  was  not,  but  that  it  was  only  voidable 
by  plea  or  error.  In  this  case,  however, 
•55 1  *]  neither  error  nor  a  certiorari  *will  lie, 
and  if  it  cannot  be  inquired  into  collaterally, 


there  can  be  no  inquiry  at  all.  But  -I  think 
the  Legislature  intended  that  the  judgment 
should  be  void  as  against  the  creditors  of  the 
defendant  only.  The  Act  was  calculated  to 
guard  against  judgments  entered  by  collusion 
between  the  parties,  but  never  meant  that  the 
defendant  should  take  advantage  of  his  own 
wrong,  by  setting  it  aside,  nor  to  change  well 
settled  principles  of  law.  The  process  of  a 
court  having  jurisdiction  of  the  subject-matter, 
is  a  protection  to  the  ministerial  officers  who 
execute  it,  though  the  court  itself  may  have 
erred  in  the  exercise  of  its  powers ;  but  if  a 
judgment  entered  without  complying  with  the 
provisions  of  the  7th  section  be  a  nullity,  then 
the  officer  would  be  a  trespasser  for  executing 
process  regular  on  its  face,  and  issued  by  a 
court  of  competent  jurisdiction.  Such  a  con- 
sequence never  could  have  been  intended.  On 
the  whole,  therefore,  my  opinion  is  that  the 
defendant  must  have  judgment. 
Judgment  for  the  defendant.1 

Cited  in— 9  Cow.,  64  ;  3  Wend.,  283;  4  Wend.,  417  : 
11  Wend.,  95  : 1  Hill.,  346  ;  40  Barb.,  323  ;  67  Barb.,  390 ; 
5  How.  Pr.,  382;  7  How.  Pr.,  459  ;  15  How.  Pr.,  231 : 
9  Abb.  Pr.,  374  ;  2  Hilt.,  410 ;  Co.  R.  N.  S.,  48. 

1.— Since  the  above  decision,  by  Statute  (6ess.  47, 
ch.  238,  sec.  12, 13),  a  justice  may  render  judgments 
by  confession  for  a  sum  not  exceeding  $250:  and 
whenever  it  exceeds  $25  (exclusive  of  costs),  the 
defendant  shall  make  such  confession  in  writing, 
and  file  the  same  with  the  justice  ;  and  shall  also  set 
forth  the  items  of  the  demand  as  far  forth  as  he 
may  be  able  so  to  do,  and  make  oath  that  he  is  hon- 
estly and  justly  indebted  to  the  plaintiff  in  the  sum 
to  be  named  in  the  said  judgment,  over  and  above 
all  just  demands  which  the  defendant  may  have 
against  him,  and  that  the  confession  of  judgment 
as  aforesaid  is  not  made  for  the  purpose  of  defraud- 
ing any  creditor ;  and  any  judgment  entered  by 
confession  as  aforesaid,  where  the  defendant  shall 
not  comply  with  these  provisions,  shall  be  void; 
provided  that  a  non-compliance  with  such  provis- 
ions shall  not  affect  the  right  or  title  of  any  bona 
fide  purchaser  of  any  goods  or  chattels,  lands  or  ten- 
ements, under  any  such  judgment. 


*JACKSON,  ex  dem.  MERRITT  and  [*552 
STANTON, 

GUMAER. 

Certificate  of  Acknowledgment  of  Mortgage — 
What  Sufficient — Affidavit  of  Sale — Deed  of 
Lunatic,  Voidable — Conveyance  by  State,  of 
Land  in  Adverse  Possession'. 

In  certifying  the  acknowledgment  of  a  mortgage, 
or  deed,  &c.,  under  the  Statute  (1  R.  L.,  369,  sec.  1), 
it  is  sufficient  for  the  officer  to  say  "  on,  &c.,  before 
me,  A.  B.,  one,  &c.,  came  J.  S,,  to  me  known,  and 
acknowledged  that  he  executed  the  above  mortgage 


'  NOTE.— Lunatic— Conveyance  by  voidable,  not  void. 
See  Ingraham  v.  Baldwin,  9  N.  Y.,  45,  and  N.  Y. 
Rev.  Statutes  on  the  subject ;  Sotners  v.  Pumphrey, 
24  Ind.,  231 ;  Allis  v.  Billings,  6  Met.,  415 ;  Hovey  v- 
Hobson,  53  Me.,  451;  Arnold  v.  Richmond  Iron 
Works,  1  Gray,  434 ;  Schuff  v.  Ransom,  79  Ind.,  458. 
When  conveyance  by  should  be  set  aside.  See 
Sprague  v.  Duel,  11  Paige,  480;  Rice  v.  Peet,  15 
Johns.,  503:  Loomis  v.  Spencer,  2  Paige,  153  ;  Wallis 
v.  Manhattan  Co.,  2  Hall,  495;  Jackson  v.  King,  4 
Cow.,  207;  Canfleld  v,  Fairbanks,  63  Barb.,  461; 
Riggs  v.  American  Tract  Society,  84  N.  Y.,  337; 
Crawford  v.  Scovell.  94  Pa.  St.,  48;  Campbell  v. 
Kuhn,  45  Mich..  513 ;  Curtis  v.  Brownell,  42  Mich., 
165 ;  Turner  v.  Rusk,  53  Md.,  65. 

Conveyance  of  land  held  adversely.  See  Whitaker 
v.  Cone!  2  Johns.  Cos.,  58 :  Jackson  v.  Todd,  2  Cai., 
183;  Jackson  v.  Wheeler,  10  Johns.,  164,  notes. 
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(or  deed)  for  the  uses  and  purposes  therein  men- 
tioned," &c.,  without  saying  "  to  me  known  to  be 
the  person  described  in  and  who  executed  the 
said  mortgage"  (or  deed). 

T^ial  the  omission  of  this  clause  has  been  exten- 
sively practiced  in  .the  State,  so  that  many  titles 
would  be  disturbed  by  allowing  it  to  affect  the  cer- 
tificate, would  perhaps  amount  to  a  construction 
of  the  Act,  and  at  all  events  would  render  the  court 
unwilling  to  listen  to  an  objection  for  this  cause. 

Form  of  such  a  certificate. 

An  affidavit  of  sale  under  the  8th  section  of  the 
Act  Concerning  Mortgages  (1 R.  L.,  374),  is  sufficient 
if  certified  in  this  form  :  "  Sworn  before  me  this 
1st  day  of  November,  1821,  Geo.  Dexter,  comsr." 
&c.,  without  expressly  certifying  that  the  deponent 
appeared  before  him,  &c. 

The  deed  to  or  from  a  lunatic,  before  office  found, 
is  not  void  but  voidable  only ;  and  therefore  one 
who  is  not  in  a  privity  with  the  lunatic  cannot 
object  his  insanity. 

The  objection  that  a  conveyance  of  land  is  void, 
because  the  grantor  is  out  of  possession,  does  not 
apply  to  a  patent  or  deed  of  land  from  the  people 
of  the  State. 

Citations— Co.  Litt.,  214  a ;  Kirby,  221 ;  1  Root,  489, 
491 ;  5  Cranch.,  32 ;  4  Co.,  123. 

T7JECTMENT,  to  recover  twenty  acres  of 
J-J  land  on  lot  No.  93,  in  the  town  of  Man- 
lius,  and  County  of  Onondaga,  tried  at  the 
Onondaga  Circuit,  in  June,  1822,  before  His 
Honor,  the  late  Ch.  J.  Spencer.  The  plaintiff 's 
declaration  contained  two  demises — one  from 
Samuel  Merritt,  Feb.  29,  1816,  and  the  other 
from  Benjamin  Stanton,  Jan.  1,  1822. 

The  counsel  for  the  plaintiff  introduced  as 
evidence,  1st,  a  deed  from  Samuel  Merritt  to 
De  Witt  Rose,  for  100  acres  of  land,  including 
the  premises  in  question,  dated  Feb.  29,  1816, 
duly  acknowledged  and  recorded  in  the  clerk's 
office  of  the  County  of  Onondaga  ;  2d,  a  mort- 
gage from  De  Witt  Rose  to  the  people  of  the 
State  of  N.  Y.,  dated  Feb.  29,  1816,  for  the 
aforesaid  100  acres,  with  an  acknowledgment 
annexed  in  these  words  :  "  Onondaga  County, 
ss.  On  the  second  day  of  March,  1816,  before 
me,  Jacob  R.  De  Witt,  one  of  the  judges  of 
the  Court  of  Common  Pleas  in  and  for  the 
County  of  Onondaga,  came  De  Witt  Rose,  to 
me  known,  and  acknowledged  that  he  executed 
the  above  deed  of  mortgage,  for  the  uses  and 
purposes  therein  mentioned.  I  having  ex- 
amined the  same,  do  allow  it  to  be  registered 
and  recorded.  Jacob  R.  De  Witt."  The  coun- 
sel for  the  defendant  objected  to  the  mortgage 
as  evidence,  on  the  ground  that  the  certificate 
of  acknowledgment  did  not  state  that  the 
officer  was  acquainted  with  the  person  making 
the  acknowledgment,  and  that  he  knew  him 
553*]  to  be  the  person  described  *in,  and  who 
executed  it.  The  objection  was  overruled, 
and  the  mortgage  admitted  as  evidence. 

The  counsel  for  the  plaintiff  next  offered 
in  evidence  exemplifications  of  the  record  of 
affidavits  of  the  due  publication  and  posting 
of  a  notice  of  sale  of  the  premises  mentioned 
in  the  mortgage,  and  of  the  sale  of  the  prem- 
ises and  the  purchase  thereof  by  the  Atty-Gen., 
the  last  of  which  was  objected  to  by  the 
defendant's  counsel,  on  the  ground  that  the 
cerlificate  of  the  officer  before  whom  the  affi- 
davit was  taken  was  defective  ;  that  it  did 
not  comply  with  the  requisites  of  the  Statute. 
It  was  in  these  words :  ' '  Sworn  before  me  this 
1st  day  of  November,  1821.  Geo.  Dexter, 
comsr.,  *fcc."  This  objection  was  also  over- 
ruled, and  the  affidavit  admitted  as  evidence. 

The  counsel  for  the  plaintiff  next  offered  a 
882 


deed  of  release  for  the  100  acres,  from  the 
Atty-Gen.  to  the  people  of  the  State  of  N.  Y., 
and  a  patent  from  the  people  of  the  State  of 
N.  Y.  to  Benjamin  Stanton  for  the  same  100- 
acres,  including  the  premises  in  question, 
dated  Nov.  9,  1821. 

The  defendant  claimed  title  to  the  premise* 
under  a  deed  from  the  sheriff  of  the  County 
of  Onondaga  to  him,  for  all  the  tight  and  titfe 
of  Samuel  Merritt  to  the  lot  No.  93.  The 
sheriff's  sale  was  made  under  a  judgment  in 
the  Supreme  Court,  docketed  in  Aug.  Term, 
1816.  The  judgment  and  execution,  which 
were  referred  to  and  recited  in  the  deed  from 
the  sheriff  to  the  defendant  (being  in  a  cause 
entitled  Jacob  Hadley  v.  Samuel  Merritt),  were 
admitted  by  the  plaintiff. 

The  defendant's  counsel  then  offered  to  prove 
that  the  defendant  was  in  possession  and 
claimed  title  to  the  premises,  under  the  judg- 
ment against  Merritt,  and  his  deed  from  the 
sheriff  at  and  before  the  time  when  the  patent 
was  granted  by  the  people  of  the  State  of  N. 
Y.  to  Benjamin  Stanton,  for  the  purpose  of 
showing  that  the  patent  was  void  on  the 
ground  of  adverse  possession,  which  testimony 
was  objected  to  by  the  plaintiff's  counsel  and 
rejected  by  the  court. 

The  defendant's  counsel  then  offered  to- 
prove  that  De  Witt  Rose  was  insane  at  the 
time  the  deed  from  Samuel  Merritt  *to  [*554 
him  and  the  mortgage  from  Rose  to  the  people 
were  executed  which  testimony  was  objected 
to  by  the  plaintiff's  counsel  and  rejected  by 
the  court. 

The  defendants  counsel  then  offered  to  prove 
that  a  commission  of  lunacy  issued  from  the 
Court  of  Chancery  of  the  State  of  N.  Y.,  upon 
an  inquisition  taken  Nov.  17,  1818,  finding 
that  De  Witt  Rose  had  been  a  lunatic  for 
two  years  and  upwards.  This  testimony  was 
also  objected  to  by  the  plaintiff's  counsel  and 
rejected  by  the  court,  on  the  ground  that 
the  defendant  could  not  call  in  question  the 
sanity  of  De  Witt  Rose.  It  was  proved  by 
Thomas  Rose  that  Samuel  Merritt  was  in  pos- 
session of  the  premises  at  the  time  he  executed 
the  said  deed  to  De  Witt  Rose.  The  cause  was 
then  submitted  to  the  jury,who  found  a  verdict 
for  the  plaintiff. 

Mr.  H.  B.  Dams,  for  the  defendant,  now 
moved  for  a  new  trial  on  the  following  grounds: 

1.  That    the   evidence  of   De  Witt  Rose's- 
lunacy  was  improperly  rejected. 

2.  That  the  affidavit  to  prove  the  regularity 
of  the  proceedings,  under  the  Statute,  upon 
the  mortgage,  was  not  made  before  the  proper 
officer. 

3.  The  proof  offered,  that  the  defendant  was 
in  possession  of  the  land,  claiming  adversely, 
at  the  time  of  issuing  the  patent  to  Stanton, 
ought  to  have  been  received. 

4.  The  certificate  of  acknowledgment  did 
not  comply  with  the  requisitions  of  the  Act. 

He  said  the  first  point  depended  upon  the 
question  whether  the  mortgage  was  void  or 
voidable.  The  objection  to  the  evidence  of 
lunacy  was  the  old  one  contained  in  Beverly'* 
case.  "  (4  Rep.,  123.)  The  only  reasons  given 
in  that  case  are,  that  a  man  shall  not  be  re- 
ceived by  the  law  to  stultify  himself,  and  dis- 
able his  own  person  ;  and  also,  because  when 
a  man  recovers  his  memory,  he  cannot  know 

COWEN  2. 


1824 


JACKSON  v.  GUMAER. 


554 


what  he  did  when  he  was  non  compos  mentis. 
These  are  the  only  arguments  there  used,  and 
it  will  be  seen  that  modern  authorities  have 
widely  deviated  from  them.  (2  Bl.  Com.,  291, 
2  b,  and  Harg.,  note  11,  Id.,  247  a,  b,  and 
Harg.,  note  186;  Thompson,  v.  Leach,  2  Vent., 
198,208;  Webster  v.  Woodford,  3  Day's  Cas., 
90  ;  Rice  v.  Peet,  15  Johns.,  503  ;  1  Chit.  PI., 
470.)  The  objection  of  the  old  law  was  ad 
personam.  It  held  that  the  deed  was  void,  but 
555*J  *could  not  be  avoided  by  the  party, 
though  it  might  be  by  privies.  (Beverly's  case, 
4  Rep.,  123.)  But  this  is  not  the  true  distinc- 
tion. It  depends  on  the  question  whether  the 
deed  be  void  or  voidable,  as  in  case  of  infancy. 
Such  was  holden  to  be  the  point  of  inquiry  in 
Zouch  v.  Parsons,  3  Burr.,  1794,  1804.,  where 
a  third  person  sought  to  avoid  the  deed  of  an 
infant.  Now  the  deed  of  one  non  compos  mentis 
is  void  (Thompson  v.  Leach,  2  Vent.,  198, 
208;  1  Ld  Raym..  315,  S.  C.;  3  Mod.,  301, 
S.  C.),  and  may  be  treated  as  a  nullity  by  all 
persons  who  might  otherwise  be  affected  by 
it.  A  committee  may  regard  his  acts  as  void, 
from  the  time  he  is  found  under  the  commis- 
sion to  have  become  lunatic.  (1  Coll.  on 
Lunacy,  413  ;  1  Fpnbl.,  42.) 

2.  Tlie  commissioner  who  takes  the  affidavit 
of  the  sale,  is  expressly  required,  by  the  Stat- 
ute,   "to  subscribe   his  name  to  a  certificate 
underneath    the   same,    purporting  that   the 
person   making  the    affidavit  had    appeared 
before  him  and    made    oath    to  the  same." 
There  is  a  difference  between  the  language  of 
the  certificate  as  required  by  the  Statute,  and 
the  common  jurat  to  an  affidavit.     Besides,  it 
does  not  appear  that  it  was  sworn  before  the 
proper  officer.     The  words  "  Comsr.,  &c.,"  do 
not  describe  an  officer  qualified  to  take  affi- 
davits. 

3.  Evidence  of  adverse  possession  was  ad- 
missible in  avoidance  of  the  patent.     Neither 
the  State  nor  an  individual  has  power  to  con- 
vey land  holden  adversely  by  another.     This 
was  conceded  in  Jackson  v.  Hudson,  3  Johns., 
375,  where  an  Indian  possession  was  set  up  to 
avoid  a  patent.     The  court  assume  that  an  ad- 
verse possession  would  have  avoided  the  deed 
if  it  had  been  established,  and  put  the  denial 
of  such  an  effect  upon  the  nature  of  the  pos- 
session.    The  State  stands,  as  plaintiff,  on  the 
same  footing  with  any  other  individual.    Thus 
it  is  enough  for  the  defendant  in  ejectment,  at 
their  suit,  to  show  a  title  out  of  the  people, 
though  he  establish  none  in  himself.     (People 
v.  Cutting,  3  Johns.,  1.)   That  the  people  were 
not  in  possession  at  the  time  of  their  grant,  is  a 
sufficient  defense.     They  had  no  title  except 
what  they    claimed    under   the  deed  of  the 
lunatic.     This  being  void,  the  case  was  the 
same  as  if  they  had  previously  conveyed  all 
their  title   to  another ;    and  had  nothing  to 
grant.     The  patent  would  have  been  void  at 
the  common  law.     A  sale  of  lands,    holden 
55t>*]  adversely,  *by  commissioners  appoint- 
ed by  an  order  of  court,  under  the  Act  for 
the  Partition  of  Lands,  has  been  holden  void. 
(13  Johns.,  488.)    The  people  should  prosecute 
their  action  of  ejectment,  and  recover  posses- 
sion, before  they  have  power  to  grant.   Let  us 
not  be  told   that  lands  cannot  be  holden  ad- 
versely to  them.     The  contrary  is  recognized 
by  the  Statute  of  Limitations.     Forty   years 
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possession  of  their  lands  is  a  bar  of  their 
action.  Nothing  is  better  settled  than  that  to 
bar  a  claim  of  lands  under  the  Statute  of  Lim- 
itations, there  must  be  an  adverse  holding  ; 
and  to  say  that  this  cannot  be  as  to  the  State, 
is  to  make  the  Act  of  Limitation  a  dead  letter. 
4.  The  certificate  of  acknowledgment  is  not 
in  compliance  with  the  Statute  which  pro- 
vides "  that  no  such  acknowledgment  shall 
be  taken,  unless  the  officer  taking  the  same 
shall  know,  or  have  satisfactory  evidence, 
that  the  person  making  such  acknowledg- 
ment is  the  person  described  in,  and  who 
has  executed  such  deed,  conveyance  or 
writing  ;  and  that  no  such  proof  shall  be 
taken,  unless  the  officer  taking  the  same 
shall  know  the  person  making  such  proof,  or 
have  satisfactory  evidence  that  he  is  a  sub- 
scribing witness  to  such  deed,  conveyance  or 
writing,  and  that  such  witness  knew  the  per- 
son who  executed  the  same,  all  of  which  shall 
be  inserted  in  the  said  certificate  of  such 
acknowledgment  or  proof."  The  8th  section 
provides,  "  that  it  shall  not  be  lawful  for  the 
Secretary  of  State,  or  any  clerk  of  any  city  or 
county  in  this  State,  to  record  any  deed,  con- 
veyance or  writing,  unless  the  same  shall  be 
acknowledged  or  proved  as  directed  by  this 
act."  This  mortgage,  then,  was  improperly 
recorded.  The  omission  to  certify  that  Rose 
was  known  to  the  acknowledging  officer  to  be 
the  person  who  executed  it,  is  a  fatal  defect. 
The  Statute  is  imperative  that  this  shall  appear 
in  the  certificate,  and  there  is  no  escape  from 
the  plain  language  of  this  provision.  It  is 
salutary  in  its  object,  and  should  be  rigidly 
enforced.  It  was  aimed  at  the  frauds  which 
may  be  practiced  in  personating  grantors,  to 
which  the  old  Statute  regulating  these  ac- 
knowledgments was  found  inadequate,  by  ex- 
perience. This  will  be  seen  by  comparing  the 
present  law  with  the  Statute  of  1788  (2  Greenl. 
99,  sees.  1,  2),  which  omitted  the  clause  in 
question.  This  having  resulted  in  numerous 
^frauds,  the  Legislature,  Feb.  11, 1797,  [*557 
interfered  by  a  supplementary  Act,  requiring 
that  the  officer,  before  he  certified  the  ac- 
knowledgment, should  know,  or  have  satis- 
factory evidence  to  identify  the  party  ac- 
knowledging, or  the  witness  making  the  proof, 
all  of  which  should  be  inserted  in  the  certifi- 
cate. (3  Greenl.,  218.)  This  has  been  con- 
tinued in  the  revisals  to  the  present  time.  (1 
K.  &  R.,  478  ;  1  R.  L. ,  369.)  The  importance 
of  knowledge  is  obvious.  Suppose  two  men 
bearing  the  name  of  De  Witt  Rose,  one  having 
title  and  being  correctly  described  in  the  deed, 
the  other  not :  if  it  is  enough  for  the  officer  to 
say,  "  I  know  De  Witt  Rose,"  and  stop  there, 
it  is  easy  to  practice  the  grossest  imposition, 
by  procuring  an  acknowledgment  from  the 
latter,  and  passing  the  conveyance  for  the 
genuine  deed  of  the  one  having  title.  But  this 
difficulty  is  obviated  by  requiring  the  officer  to 
certify  that  the  cognizor  is  the  person  described 
in  the  conveyance,  and  that  he  knows,  or  has 
satisfactory  evidence,  that  he  is  the  very  per- 
son who  executed  it.  The  examination  is  ex 
parte.  Jackson  v.  Shepard,  2  Johns.,  77,  will 
be  found  a  stronger  case  for  the  admissibility 
of  the  deed  than  the  present  one.  The  judge 
there  certified  that  James  Roe  was  the  grantor, 
yet  the  deed  was  holden  to  be  properly  over- 
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ruled,  because  it  wanted  the  clause  required 
in  the  Act  of  1797.  Where  a  deed  is  proved 
in  open  court,  with  every  opportunity  for 
cross-examination,  the  grantor  must  be  identi- 
fied. How  much  more  need  is  there  of  strict 
accuracy  in  this  respect,  where  the  proof  is 
entirely  ex  parte,  and  generally  passes  with  the 
least  possible  inquiry  and  observation.  But  it 
is  enough  that  this  is  matter  of  positive  regu- 
lation. The  Statute  declares  the  acknowledg- 
ment inoperative.  The  deed  is  like  an  En- 
glish lease  which  wants  a  stamp.  The  absence 
of  the  proper  mark  renders  it  inadmissible. 

Mr.  Talcott,  Atty-Gen.,  contra.  The  second 
point  now  insisted  on  was  not  made  at  the 
trial.  The  objections  were  to  the  mortgage 
and  affidavit,  for  the  want  of  form  only.  As 
to  the  certificate  of  acknowledgment,  the  Stat- 
ute should  receive  a  reasonable  construction. 
The  officer  is  not  supposed  to  see  the  deed  exe- 
558*]  cuted,  nor  can  he,  in  general,  *do  this. 
How  is  he  to  know  the  precise  grantor,  and  be 
capable  of  certifying  his  identity,  without  any 
qualification,  unless  he  sees  the  execution  ? 
The  acknowledgment  is  the  only  evidence. 
The  necessity  of  identification  is  imposed  by 
the  Statute,  not  where  the  party  himself  ac- 
knowledges, but  where  the  proof  of  the  exe- 
cution is  made  out  by  witnesses.  The  certifi- 
cate is  not  conclusive:  (Jackson  v.  Humphrey. 
1  Johns.,  498. )  Though  it  state  the  knowledge 
of  the  officer,  this  may  be  done  away  by  ad- 
verse proof.  (Jackson  v.  Schoonmaker,  4  Johns., 
161.) 

The  form  of  this  certificate  has  been  sanc- 
tioned by  a  most  extensive  and  continual  usage 
from  the  passage  of  the  Act  to  the  present  day, 
of  which  this  court  will  take  notice.  (M' bar- 
ren v.  Powers,  1  Serg.  &  R.,  105,  106,  perTilgh- 
inan,  Ch.  J. ;  DeLancey's  Lessee  v.  M'Kean,  5 
Or.,  22.)  If  it  is  now  to  be  condemned,  hardly 
a  title  in  the  various  recording  countries  of 
the  State  will  be  secure.  In  M'Farren  v. 
Powers,  1  Serg.  &  R.,  106,  it  is  said  that  the 
manner  of  taking  the  acknowledgment  in 
question,  had  become  "so  extensive  and  deep- 
rooted  in  practice,  that  numerous  titles  depend 
on  it,  and  it  would  be  unpardonable  to  disturb 
it  now,  by  a  critical  examination  of  the  words 
of  the  Act "  under  which  it  was  taken.  In 
M'Kean  v.  DeLancey's  Lessee,  5  Cr.,  29,  the 
question  was  as  to  the  form  of  the  exemplifica- 
tion to  be  used  in  evidence  ;  and  Lewis,  coun- 
sel, named  27  cases  in  which  he  had  been  con- 
cerned, where  exemplifications  of  the  form  in 
question  had  been  used  in  evidence,  and  no  ob- 
jection ever  taken.  Marshall,  Ch.  J.,  said  the 
court  would  decide,  if  in  doubt  upon  the  law, 
whether  they  would  hear  evidence  of  the 
practice  ;  and  in  delivering  the  opinion  of  the 
court,  he  says  :  "  Were  this  Act  of  1715  now 
for  the  first  time  to  be  construed,  the  opinion 
of  this  court  would  certainly  be,  that  the  deed 
was  not  regularly  proved  ;  but  in  construing 
the  Statute  of  a  state  on  which  land  titles  de- 
pend, infinite  mischief  would  ensue,  should 
this  court  observe  a  different  rule  from  that 
which  has  been  long  established  in  the  State  ; 
and  what  is  decisive  with  the  court,  is,  that  the 
judge  who  presides  in  the  Circuit  Court  for 
the  district  of  Pennsylvana,  reports  to  us,  th£t 
this  construction  was  universally  received. 
On  this  evidence,  the  court  yields  the  construc- 
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tion  which  would  be  put  on  the  words  of  the 
Act,  to  that  which  the  courts  of  the  State  have 
*put  upon  it,  and  on  which  many  titles  [*55J> 
may  probably  depend." 

[Here  the  Atty-Gen.  produced  and  offered 
as  evidence  of  the  usage  under  the  Recording 
Act,  a  great  many  certificates  from  the  Secre- 
tary of  State,  and  the  clerks  of  different  coun- 
ties, showing  that  the  certificate  of  acknowledg- 
ment in  question  corresponded  with  the  form 
in  very  extensive  use  through  the  State,  ever 
since  the  Act  of  1797.] 

The  words  "to  me  known"  (or,  "  to  me 
well  known  " ),  used  in  this  certificate,  are  of 
almost  universal  prevalence,  without  anything 
more  ;  and  if  this  is  not  right,  the  Statute  has 
been  strangely  misconstrued  by  almost  every 
officer  in  the  State.  The  Statute  of  1797  grew 
out  of  the  frauds  which  had  been  perpetrated 
by  personation,  relative  to  the  military  tract ; 
and  that  the  grantor  is  known  to  the  acknowl- 
edging officer  is,  in  all  cases,  sufficient  to  avoid 
this  consequence,  except  perhaps  in  the  single 
instance  of  there  being  two  persons  bearing  the 
same  name,  and  having  the  same  description, 
which  would  be  a  strange,  anomalous  circum- 
stances, not  contemplated  by  the  Act.  All 
that  can  be  required  is  reasonable  certainty, 
and  this  is  attained  by  the  form  in  question. 
That  he  knows  the  name  of  the  grantor  who 
confesses  the  execution,  is  all  that  can  be  re- 
quired, in  reason.  The  Act  does  not  prescribe 
any  particular  form,  but  is  open  as  to  the  man- 
ner in  which  the  knowledge  of  the  officer  is  to 
be  expressed.  His  knowing  the  person  im- 
plies everything  that  is  necessary.  Some  con- 
fidence must  have  been  reposed  in  him  by  the 
Statute.  The  witness  must  also  be  known. 
This  is  enough,  without  knowing  him  to  have 
subscribed  as  a  witness.  The  entire  knowl- 
edge of  the  officer  must,  in  the  nature  of  things, 
be  derived  from  the  proof.  This  shows  how 
unreasonable  it  must  be  to  subject  his  acts  to 
hypercritical  scrutiny.  The  whole  Act  should, 
if  possible,  be  made  consistent  with  all  its 
parts.  The  words  "to  me  known"  refer  to 
the  cognizor  as  grantor.  The  officer  says,  ' '  I 
know  him  as  grantor,  in  the  deed  upon  which 
my  certificate  is  indorsed."  The  language 
must  be  referred  to  the  subject-matter  of  it. 
Fraud  may  possibly  happen,  but  it  is  not  prob- 
able. It  is  enough  that  it  generally  meets  the 
mischief  it  was  intended  to  remedy.  This  Act 
is  highly  penal,  giving  treble  damages  to  the 
party  *grieved,  for  the  omission  or  [*5(>O 
fraud  of  the  officer  to  bestow  every  necessary 
scrutiny  upon  the  subject,  and  if  the  question 
be  doubtful,  the  court  should,  for  this  reason, 
give  a  benign  construction  to  his  acts.  Every 
law  officer  of  the  government  has  sanctioned 
this  form. 

2.  It  is  objected  that  the  certificate  of  the 
officer  taking  the  affidavit  of  sale  does  not  state, 
in  terms,  that  the  deponent  appeared  before 
him,  &c.  But  it  is  enough  that  the  Statute  is 
substantially  complied  with.  It  appears  that 
the  deponent  was  sworn,  and  this  could  not 
well  be  unless  he  appeared  before  the  ofh'cer. 
As  to  the  description  of  the  officer,  this  court 
have  repeatedly  decided  that  the  words  "com- 
missioner, &c.,"  are  sufficient  to  an  affidavit 
in  support  of  a  motion.  The  reason  in  that 
case  applies  here.  In  both  instances,  it  is 
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necessary  for  the  jurat  to  show  that  the  officer 
has  authority  to  administer  an  oath,  or  the  de- 
ponent cannot  be  indicted  for  perjury. 

3.  As  to  the  "proof  of  insanity  in  Rose,  it  is 
conceded  that  its  admissibility'depends  upon 
the  question  whether  the  mortgage  was  void 
or  voidable.  If  the  latter,  it  is  enough  for 
our  purpose.  "A  thing  may  be  said  to  be 
void  in  several  degrees.  1.  Void,  so  as  if 
never  done  to  all  purposes,  so  as  all  persons 
may  take  advantage  thereof.  2.  Void  to  some 
purposes  only.  3.  So  void  by  operation  of 
law  that  he  will  have  the  benefit  of  it  and 
may  make  it  good."  (Keite  v.  Clopton,  Vin. 
Abr.,  Void  and  Voidable,  A,  pi.  18.)  Unless 
this  mortgage  be  void,  then,  to  all  intents  and 
purposes,  the  defendant,  who  is  a  stranger, 
cannot  take  advantage  of  Rose's  lunacy.  It  is 
not  enough  that  it  is  void  to  some  purposes 
only.  Blackstone  (2  Bl.  Com.,  291)  says  that 
"idiots  and  persons  of  non-sane  memory,  in 
f  ants  and  persons  under  duress,  are  not  totally 
disabled  either  to  convey  or  purchase,  but  nub 
modo  only.  For  their  conveyances  and  pur- 
chases are  voidable,  but  not  actually  void."  It 
is  said,  the  distinction  in  relation  to  a  lunatic 
grows  out  of  an  exploded  maxim.  Not  so. 
The  deed  is  voidable,  because  a  parcicular  man 
cannot  avoid  it.  The  rule  of  non-stultification, 
if  it  exist,  only  goes  to  increase  the  strength  of 
the  position.  But  we  are  not  driven  to  contend 
that  the  party  may  not  avoid  it.  Could  the 
King  seize  the  lands  of  a  lunatic  on  the  ground 
o(>l*J  that  his  grant  is  *void,  or  must  he 
await  the  execution  of  a  commission  or  a  scire 
facias  ?  Clearly  the  latter  (Vin.  Abr.,  Lunatic, 
&c.,  B,  2,  C,  3,  E,  2;  Beverly's  case,  4  Rep., 
127;  Thompson  v.  Leach,  Comb.,  468),  which, 
of  itself,  shows  that  the  conveyance  is  not  a 
nullity.  The  very  cases  cited  on  the  other  side 
go  to  prove  the  same.  It  is  said  by  Maddock 
(2  Madd.  Ch.,  592),  that  "after  an  inquisition 
found,  the  committee,  it  seems,  may,  in  a  suit 
by  him  and  the  lunatic  avoid  his  acts  from  the 
time  he  is  found  to  be  non  compos;"  and  it 
would  appear  to  follow  that  this  could  not  be 
done  before.  In  Thompson  v.  Leach,  1  Ld. 
Raym.,  315,  the  court  did  say  that  the  act  of 
the  lunatic  was  void,  because  if  only  voidable, 
some  act  ought  to  be  done  to  avoid  it.  They 
say,  however,  that  the  feoffment  of  a  lunatic 
is  only  voidable;  and  they  do  not  pronounce 
his  deed,  in  any  case,  void  to  all  intents  and 
purposes;  and  they  agree  that  the  deed  of  a 
lunatic  and  an  infant  are  parallel  in  all  respects, 
except  that  the  former  may  not  stultify  him- 
self. In  Zouch  v.  Parsons,  3  Burr.,  1794,  the 
counsel  relied  on  the  distinction  between  those 
acts  of  the  infant  which  take  effect  by  livery 
or  otherwise.  '  As  to  this,  Ld.  Mansfield  said: 
"We  think  the  law  is  as  laid  down  by  Perkins 
(sec.  12),  'that  all  such  gifts,  grants  or  deeds, 
made  by  infants,  which  do  not  take  effect  by 
delivery  of  his  hand,  are  void;  but  all  gifts, 
grants  or  deeds,  made  by  infants,  by  matter  in 
deed  or  in  writing,  which  do  take  effect  by  de- 
livery of  his  hand,  are  voidable  by  himself, 
his  heirs,  and  by  those  who  have  his  estate.' 
The  words  'which  do  take  effect'  are  an  essen- 
tial part  of  the  definition,  and  exclude  letters 
of  attorney,  or  deeds  which  delegate  a  mere 
power  and  convey  no  interest.  In  Bro.  Abr., 
tit.  'Dum  fuit  infra  mtatem'  pi.  1  (which  cites 
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46  Ed.  III.,  34),  it  is  noted  'that  a  dum  fuit 
infra  cetatem  was  admitted  to  lie  of  a  rent; 
and  yet,  by  some  the  grant  of  an  infant  was 
void — not  voidable.'  But  (says  the  book)  'it 
is  not  so,  for  then  this  action  would  not  lie, 
and  besides,  the  delivery  of  'a  deed  cannot  be 
void,  but  only  voidable.'  There  is  no  differ- 
ence, in  this  respect,  between  a  feoffment  and 
deeds  which  convey  an  interest.  The  reason 
is  the  same."  Lord  Mansfield  applies  the  same 
doctrine  to  a  lunatic,  and  the  same  result  fol- 
lows. Suppose  no  bond,  but  only  a  mortgage 
is  given  for  money  borrowed  of  a  lunatic, 
payable  ten  years  hence;  could  the  lunatic 
*mortgagee  set  it  up  as  void,  and  sue  [*5G2 
immediately  for  the  money  lent?  Certainly  not; 
and  as  Ld.  Mansfield  says  Zouch  v.  Parsons, 
the  deed  is  not  void  unless  both  parties  can 
avoid  it.  If  either  have  a  right  to  enforce,  it 
is  voidable  merely.  Some  of  the  cases  which 
I  cite  are  those  of  feoffment.  But  the  reason 
is  the  same  in  respect  to  a  bargain  and  sale,  or 
mortgage.  An  acknowledgment  before  an 
officer  is  an  act  as  solemn  as  livery  of  seisin. 
An  acknowledgment  of  a  fine  by  a  lunatic  is 
not  even  voidable,  and  shall  an  acknowledg- 
ment before  an  officer  be  holden  void?  It  is 
plain  from  Perkins  (sec.  298)  that  an  exchange 
by  one  of  non-sane  memory  is  voidable  only, 
and  may  be  made  good  by  the  entry  of  the 
heir;  yet  there  is  no  livery  upon  an  exchange. 
(Wood's  Inst.,  14.)  Powell  says  (Pow.  on  Con., 
24):  "It  is  holden  that  after  office  found  upon 
the  writs  de  idiota  inquirendo,  or  de  lunatico 
inquirendo,  the  alienation,  gift,  or  other  act, 
&c.,  of  him  who  is  non  compos  mentis,  as  well 
as  of  him  who  is  an  idiot,  may  be  avoided 
even  during  his  life,  in  a  scire  facias  by  the 
King,  who  is  bound  as  pater  patrice,  to  protect 
all  his  subjects,  their  goods  and  estates." 
There  is  also  a  difference  between  an  idiot,  a 
natimtate,  where  the  King  is  absolutely  entitled 
to  all  his  estate,  subject  only  to  maintenance, 
and  a  lunatic,  where  he  is  a  mere  trustee.  In 
order  to  avoid  incumbrances,  it  is  held  that 
the  office  shall  relate  back  to  the  time  when 
the  disability  arose.  Then,  without  office,  these 
incumbrances  cannot  be  avoided.  Another  dis- 
tinction taken  is,  that  incumbrances  incurred 
before  office  found  may  be  avoided  by  the 
King;  those  made  after  office  are  void,  and 
in  the  case  of  Webster  v.  Woodford,  3  Day's 
Cas. ,  90,  cited  on  the  other  side,  the  very  first 
sentence  pronounced  by  the  court  is,  that  "it 
is  not  a  question  whether  a  deed  executed  by 
a  person  non  compos  mentis  is  voidable  for 
want  of  capacity  in  the  grantor  to  convey. 
All  admit  that  it  is."  There  was  no  pretense 
in  that  case  that  the  deed  was  void;  but  it  was 
holden  that  the  lunatic  might  avoid  it.  There 
he  sought  to  avoid  his  deed.  Here  he  does  no 
such  thing.  Beverly's  case  also  decides  that, 
before  office,  the  acts  of  the  lunatic  are  void- 
able; afterwards  they  are  void.  The  same 
distinction  will  be  found  in  Bacon's  Abridge- 
ment, title  Void  and  Voidable,  B,  C. 

*But  admitting  that  a  deed  is  to  be  [*563 
considered  void  from  the  period  at  which  the 
lunacy  commences,  our  mortgage  will  not  be 
overreached.  The  commission  was  executed 
Nov.  17,  1818,  and  finds  that  Rose  had  been 
lunatic  for  two  years  only.  The  mortgage  was 
dated  Feb.  29,  1816,  a  period  of  two  years  and 
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eight  months  before  the  inquisition.  No  case, 
however,  can  be  found,  where  one  can  take 
advantage  of  an  inquisition  unless  connected 
in  blood  or  estate  with  the  lunatic. 

4.  Evidence  of  adverse  possession  was  prop- 
erly rejected,  because  no  one  can  set  up  an  ad- 
verse possession  to  avoid  the  grant  of  the  State. 
This  question  did  not  arise,  nor  did  the  court 
pretend  to  dispose  of  it,  in  Jackson  v.  Hudson,  3 
Johns., 375, as  supposed  on  the  other  side.  It  was 
put  upon  the  nature  of  the  possession.  There 
was  a  patent  from  the  State  and  various  con- 
veyances thence  down  to  the  lessor,  while  the 
Indian  possession  existed;  and  the  objection 
of  adverse  possession  applied  to  these  inter- 
mediate grants.  The  court  go  on  to  consider 
the  law  of  adverse  possession  as  it  relates  to 
individuals,  and  demonstrate  that  it  was  not, 
in  that  case,  sufficient  to  avoid  a  private 
grant. 

But  the  people  cannot  be  disseised;  nor,  con- 
sequently, their  grant  avoided  by  adverse  pos- 
session. The  King  cannot  be  disseised.  (Vin. 
Abr.,  Prerogative  B,  D,  4,  pi.  3;  Plowd.,  546; 
Dy.,  266.)  This  is  said  in  so  many  words  in 
Taylor  v.  Horde,  1  Burr.,  109;  3  Bl.  Com.,  257, 
S.  P.  It  is  said,  on  the  other  side,  that  the 
Statute  avoiding  the  conveyance  of  lands  held 
adversely  is  but  an  exposition  of  the  common 
law.  This  is  true  except  as  to  the  penalty.  If 
here  was  an  adverse  possession,  what  is  to 
prevent  the  patentee  being  sued  for  the  pen- 
alty? Neither  at  common  law,  nor  by  the 
Statute,  is  the  conveyance  of  the  people 
avoided. 

But  the  defendant  could  not  set  up  an  ad- 
verse possession,  even  as  against  an  individual. 
Both  parties  derive  title  from  the  same  source 
— the  lessor  under  a  title  derived  from  Merritt; 
and  the  defendant  under  a  sheriff's  sale  upon 
a  judgment  against  Merritt  subsequent  to  the 
deed.  Merritt  would  not  be  entitled  to  such  a 
defense,  and  so  of  the  defendant,  who  derives 
title  from  him,  and  stands  in  his  place.  (Jack- 
son v.  Reynolds,  1  Cai.,  444;  Jackson  v.  Whit- 
ford,  2  Id.,  215;  Jackson  v.  Graham,  3  Id.,  188; 
Jackson  v.  Harder,  4  Johns.,  202;  Jackson  v. 
Vosburgh,  7  Johns.,  186;  Jackson  v.  Scott,  18 
Johns.,  94.) 

5  64*]  *If  the  patent  be  considered  voidable, 
for  this  cause,  it  must  be  repealed  by  a  scire 
facias.  (Jackson  v.  Hart,  12  Johns.,  77.) 

Mr.  Davis,  in  reply.  We  do  not  object  to 
the  validity  of  the  mortgage  on  any  ground 
except  lunacy.  Its  want  of  being  properly 
acknowledged  does  not  avoid  it.  Other  proof 
might  have  been  received  of  its  execution. 
The  acknowledgment  being  entirely  ex  parte, 
the  officers  should  be  holden  to  bring  himself 
strictly  within  the  Statute.  In  Jackson  v. 
Shepard,  2  Johns.,  77.,  the  grantor  appeared 
before  the  officer  and  made  the  acknowledg- 
ment ;  yet  because  the  Statute  was  not  pre- 
cisely pursued  by  stating  that  he  was  known, 
the  certificate  was  holden  void.  There  is 
every  reason  for  holding  the  officer  strictly  to 
his  duty.  We  are  strangers  to  the  witnesses, 
and  have  no  opportunity  to  impeach  them. 
The  great  object,  as  I  observed  before,  is 
identity.  The  certificate  may  be  true,  and  yet 
the  deed  not  signed  by  the  grantor  described 
in  it.  There  is  no  penalty  imposed  for  an  im- 
perfect certificate.  The  Legislature  required 
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knowledge  in  the  officer,  and  that  this  should 
be  expressly  certified.  No  matter  how  strong 
his  obligation  to  act  correctly,  this  knowledge 
cannot  be  implied;  nor  can  it  "be  made,  where 
it  is  certified  thus  generally  and  loosely,  to  ap- 
ply to  the  grantor.  The  whole  must  be  ex- 
pressed. If  the  words  "  to  me  known"  were 
out,  no  one  would  pretend  that  the  certificate 
could  avail.  All  the  old  certificates,  before 
the  Act  of  1797,  were  in  that  form  :  and  to 

five  effect  to  this  certificate  would  make  the 
tatute  a  dead  letter.  It  cannot  reach  the  old 
mischief.  It  only  proves  that  the  officer  knew 
the  grantor  to  be  of  such  a  name.  It  is  said 
that  this  should  be  received  as  prima  facie  evi- 
dence at  least.  Why  so  ?  We  have  no  power 
to  attack  it,  because  we  are  strangers  to  the 
whole  proceeding.  This  is  one  reason  why 
such  great  nicety  is  required.  The  whole  is 
matter  of  strict  right,  and  should  be  so  treated. 
No  matter  how  many  certificates  may  here- 
tofore have  been  incorrect.  A  greater  num- 
ber will  be  found  correct ;  and  the  balance  of 
custom  would  no  doubt  be  found  with  us,  if 
we  could  try  the  question  by  a  general  ex- 
amination of  the  registry  *offices.  [*565 
But  if  otherwise,  the  court  should  not  sanction 
an  infraction  of  the  Statute. 

These  remarks  are  also,  in  a  great  measure, 
applicable  to  the  affidavit.  The  Statute  re- 
quires that  the  officer  should  certify  the  ap- 
pearance of  the  deponent.  May  he  depart 
from  such  a  direction  and  leave  this  to  be  im- 
plied ? 

As  to  the  adverse  possession,  it  is  said  that 
the  case  of  Jackson  v.  Hudson  applies  only  to 
a  possession  in  hostility  to  an  individual  ;  but 
a  recurrence  to  dates  in  that  case  shows  that 
its  effect  upon  the  patent  was  fairly  in  ques- 
tion, and  Kent,  (Jh.  J.,  says,  that  "if  the  pos- 
session of  the  Indians  was  sufficient  to  destroy 
the  deed  from  the  individual  of  1761,  it  would 
be  equally  effectual  to  destroy  the  grant  from 
government  of  1731.  It  is  conceded  that  ad- 
verse possession  avoided  a  deed  at  the  com- 
mon law  ;  and  we  need  not,  therefore,  resort 
to  the  Statute.  The  government  have  attempted 
to  grant  lands  which,  at  the  common  law,  they 
have  no  power  to  pass.  I  agree  that  the  peo- 
ple cannot  be  disseised  ;  but  the  very  cases 
to  which  we  are  referred  on  the  other  side 
show  that  they  may  be  out  of  possession.  If 
an  alien  purchase  land,  the  King  has  a  right 
to  it,  but  he  is  out  of  possession,  and  the  land 
may  be  holden  adversely  to  him  till  office 
found.  So  of  the  people.  (Jackson  v.  Beach, 
1  Johns.  Cas.,  399;  Jackson  v.  Lvnn,  3  Johns. 
Cas.,  109.)  They  cannot  enter  till  office  found, 
but  when  in  possession,  I  admit  they  cannot 
be  disseised  ;  the  King  cannot  change  or  dis- 
pense with  the  common  law  (Com.  Dig.,  Pre- 
rogative, D,  7),  and  is,  therefore,  subject  to 
the  rule  which  forbids  anyone  to  convey  un- 
less in  possession.  In  all  cases  where  an  entry 
would  be  necessary  for  the  subject,  an  office 
found  is  necessary  for  the  King.  This  is  the 
manner  in  which  he  is  to  enter,  and  as  the 
same  rules  apply  to  his  right  of  entry  as  to 
that  of  the  subject,  so  his  right  of  granting  is 
circumscribed  by  the  same  restriction.  An- 
other case,  showing  the  manner  in  which  the 
King's  right  of  entry  is  to  be  exercised,  is 
that  of  The  Wardens  and  Commonalty  of  Sad- 
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ders,  4  T.  R.,  58.  It  was  there  held  that  where 
the  King's  tenant  dies,  when  another  is  in  sei- 
sin and  possession  at  the  time  -of  the  escheat, 
there  the  King  shall  not  be  adjudged  in  posses- 
sion till  the  other's  seisin  and  possession  are 
removed. 

566*]  *Lunacy  avoids  the  deed  for  all 
purposes.  No  matter  whether  it  was  executed 
before  or  after  the  office  found.  The  Stat- 
ute 17  Ed.  II.  declares  the  King's  right,  which 
is,  "that  he  shall  provide  that  the  lands  of 
the  lunatics  shall  be  safely  kept  without 
waste,"  &c.  The  act  of  finding  the  inquisition 

•does  not  make  the  deed  void,  but  the  lands 
never  passed  out  of  the  lunatic  by  his  grant, 
so  as  to  be  a  moment  beyond  the  reach  of  the 
Crown.  The  office  merely  gives  the  custody 
to  the  King.  The  validity  or  invalidity  of  the 
lunatic's  contracts  are  not  determined  by  the 
inquisition,  but  is  open  for  trial  according  to 
the  ordinary  course  of  the  common  law  or 

•chancery.  "That  this  must  be  so,  is  plain  from 
the  circumstance  that  no  office  can  be  found 
after  the  lunatic's  death,  so  that  if  he  die  the 
King  can  have  no  title  (Beverly's  case,  4  T.  R., 
127),  yet  his  deed  shall  be  void.  In  Vin. 
Abr.,  D,  pi.  7,  8,  it  is  said  that  all  the  acts  of 

-a  lunatic  in  pain  are  void,  except  his  feoff- 
ments  and  livery  and  seisin ;  and  those  are 
only  voidable,  because  of  the  respect  the  law 
gives  to  a  feoffment  on  the  account  of  its 
solemnity  in  the  transmutation  of  the  freehold. 

-(Thompson,  v.  Leach,  Comb.,  468  ;  3  Salk.,  300, 

301,  8.  C.  ;  12  Mod.,  173,  S.  C.  &  P.)  And  in 
Thompson  v.  Leach,  Garth.,  435,  436,  the  court 
says  :  "  The  surrender  of  the  lunatic  was  void, 
ab  initio,  and  never  had  any  effect  in  the  law  ; 
and  therefore,  any  person  may  take  advantage 

-of  it." 

It  is  said  that  Zouch  v.  Parsons,  3  Burr., 
1804,  overrules  the  distinction,  between  an 

-act  accompanied  with  livery  and  seisin,  and 
any  other  deed  passing  an  interest,  making 

•each  voidable  only.     It  is  true  that  something 

of  this  is  said,  but  the  ground  of  that  case  is 

altogether  different,  and  the  dictum  is  entirely 

•  obiter.     The  conveyance  of  the  infant   was 
mere  matter  of  form,  and  might  clearly  be 
supported  upon  equitable  grounds.     He  was 
heir,  executor  and  residuary  legatee,  and  re- 
leased a  mortgage  of  his  testator  on  payment 
of  the  money.     There  is  a  farther  difference 
between  infants  and  lunatics  than  that  made 
in  Thompson  v.  Leach.     Infants'  contracts  are 
sometimes  void  and  sometimes  valid.     A  con- 
tract for  necessaries  is  binding,  but  not  so  of 

.a  lunatic.  The  court  will  find,  by  all  the 
authorities,  that  except  in  cases  of  fine  and 
feoffment,  the  acts  of  a  lunatic  are  merely 
567*]  void.  A  fine  is  *in  the  face  of  the 
•court,  and  a  feoffment  is  in  the  face  of  the 
country,  which  takes  it  out  of  the  general  rule. 
The  very  definition  of  a  contract  is  the 
agreement  of  persons  capable  of  contracting 
'(1  Com.  on  Cont.,  2),  or  giving  a  rational 
assent  to  its  terms.  Mental  alienation  pre- 

•  eludes  the  possibility  of  this. 

In  ejectment,  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  not  on  the  weak- 
ness of  the  defendant's  (Runn.  on  Eject.,  15, 
109,  117) ;  and  it  follows  that  if  the  mortgage 
.is  void,  or  there  is  any  defect  in  the  plaintiff's 
.proof,  judgment  should  be  for  the  defendant. 
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It  is  said  that  the  mortgage  is  not  over- 
reached by  the  inquisition  in  point  of  time  ; 
but  this  is  no  objection  to  its  admissibility. 
The  inquisition  is  only  prima  facie  evidence 
of  the  facts  which  it  contains  (2  Madd.  Ch., 
578  ;  1  Col.,  396) ;  and  we  might  have  gone 
on  to  show  Rose  a  lunatic  at  a  period  much 
more  than  two  years  before  the  commission 
was  executed.  Of  this  fact  the  jury  on  the 
trial  of  the  cause  are  the  proper  judges. 

Curia,  per  SAVAGE,  Ch.  J.  The  first  ques- 
tion raised  on  the  trial  was  as  to  the  sufficiency 
of  the  certificate  of  acknowledgment  on  the 
mortgage  executed  by  De  Witt  Rose.  The 
judge  certifies  that  the  grantor  was  known  to 
him,  but  does  not  add  that  he  knew  him  to  be 
"the  person  described  in  and  who  executed 
the  deed."  Were  we  called  on  to  establish  a 
form  for  such  a  certificate,  I  should  certainly 
be  for  inserting  that  the  grantor  was  known 
to  the  judge,  or  other  officer  taking  the  ac- 
knowledgment, to  be  the  person  described  in 
the  deed  ;  but  the  Legislature  could  not  ex- 
pect the  officer  to  know  that  the  grantor  de- 
scribed in  the  deed  actually  executed  it,  other- 
wise than  by  his  acknowledgment,  or  proof 
by  a  witness.  The  form  used  in  this  case  has 
been  in  very  general  use,  and  the  practice  in 
this  respect,  may  perhaps  amount  to  a  con- 
struction of  the  Act.  (M'Eean  v.  DeLancey's 
Lessee,  5  Cra.,  32.)  At  all  events,  I  am  un- 
willing to  say  that  titles  which  depend  for 
proof  upon  certificates  thus  drawn,  are  to  be 
put  in  jeopardy  by  the  allowance  of  such  a 
technical  objection  ;  for  I  cannot  but  consider 
the  acknowledging  officer  drawing  such  a  cer- 
tificate as  possessing  all  the  knowledge  re- 
quired by  the  Statute.  The  *judge,  [*568 
in  my  opinion,,  decided  correctly,  that  the 
mortgage  should  be  received  in  evidence. 

The  objection  to  the  power  of  the  commis- 
sioner to  administer  the  oath  and  take  the  af- 
fidavit of  the  regularity  of  the  proceedings,  as 
well  as  to  the  form  of  his  certificate,  are  both 
untenable. 

As  to  the  admissibility  of  the  testimony  of- 
fered to  prove  the  lunacy  of  DeWitt  Rose, 
when  he  executed  the  mortgage,  it  is  clear 
that  the  acts  of  a  lunatic  before  office  found 
are  not  void  but  voidable,  and  it  is  enough 
that  the  defendant  does  not  stand  in  such  a  re- 
lation to  the  lunatic  as  entitles  him  to  avail  him- 
self of  the  testimony.  (Beverly's  case,4  Rep.  123). 

The  evidence  of  adverse  possession  was  also 
properly  rejected.  If  such  testimony  would 
be  proper  as  between  individuals  deriving  title 
from  the  same  person  (which  it  is  not  neces- 
sary to  decide),  yet  it  was  not  admissible  as 
against  the  people  of  the  State.  The  reason 
which  makes  a  deed  void,  because  executed 
by  a  grantor  out  of  possession,  is,  "  for  avoid- 
ing of  maintenance,  suppression  of  right,  and 
stirring  up  of  suits  ;  and  therefore  nothing  in 
action,  entry  or  re-entry  can  be  granted  over  ; 
for  so,  under  color  thereof,  pretended  titles 
might  be  granted  to  great  men,  whereby  right 
might  be  trodden  down,  and  the  weak  op- 
pressed, which  the  common  law  forbiddeth, 
as  men  to  grant  before  they  be  in  possession." 
(Co.  Litt.,  214  a.)  Our  Statute  against  Cham- 
perty and  Maintenance  is  in  affirmance  of  the 
common  law  and  superadds  a  forfeiture.  The 
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reason  of  the  common  law  and  of  the  Statute 
cannot  be  applicable  to  the  State,  and  there- 
fore the  rule  fails.  That  such  is  the  construc- 
tion put  upon  a  similar  statute  in  the  State  of 
Connecticut,  appears  from  the  case  of  Allen  v. 
Ifoyt.Kirby,  221,  and  Barney  v.  Cutler,  1  Root, 
489,  491. 

On  all  the  points  raised,  therefore,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  re- 
cover, (c) 

New  trial  denied. 

Cited  in— 2  Wend.,  558 ;  24  Wend..  93 ;  2  Barb.  Ch.. 
268,  270 ;  4  Edw.,  75 ;  9  N.  Y.,  361 ;  10  N.  Y.,  543 ;  19  N. 
Y.,295:  45  N.  Y.,  706;  19  Hun,  68;  4  Barb.,  183;  12 
Barb.,  237  ;  20  Barb.,  375 ;  28  Barb..  253 ;  34  Barb.,353; 
36  Barb.,  537 ;  17  How.  Pr.,  67  :  8  Abb.  Pr.,  24 :  5  Leg. 
Obs..  225 ;  15  Wall.,  25 ;  19  Hun,  68 ;  53  Ind.,  53:  28 
Mich.,  488;  52  Md.,  610. 

(c)  In  Barney  v.  Cutler  &  Moulthrop.l  Root,491,the 
Superior  Court  of  Conn,  say  that  "  Guardians  who 
569*]  give  deeds  of  the  *lands  of  their  wards,  pur- 
suant to  a  decree  of  a  Court  of  Chancery:  executors, 
&c.,  who  give  deeds  of  the  lands  of  the  deceased  by 
order  of  the  Assembly  or  the  Court  of  Probate;  and 
collectors  who  sell  lands  for  payment  of  taxes  by 
order  of  the  law :  and  the  Treasurer  who  gives  deeds 
of  lands  belonging  to  the  State— cannot  be  said  to 
be  seised  or  disseised  of  the  lands  they  undertake  to 
convey.  Those  who  do  not  act  in  their  own  right, 
or  by  virtue  of  any  interest  they  have,  but  wholly 
by  public  authority,  cannot  be  considered  as  being 
in  any  sense  within  the  Statute.  Besides,  most  of 
them  are  under  injunctions  to  convey  in  a  limited 
time,  which  would  render  the  performance  of  their 
duty  impracticable,  if  it  was  necessary,  in  such 
cases,  that  possession  should  be  recovered  before  a 
sale  would  be  valid." 


WHITAKER 

v. 

YOUNG    AND    YOUNG,     Irapleaded    with 
YOUNG,  Heirs  of  YOUNG,  Deceased. 

Action  by  Creditors  of  Deceased  against  Heirs 
and  Devisees — Practice — Liabilities  of  Heirs — 
Effect  of  Warning  only  Part  of  Heirs. 

Form  of  declaring  against  heirs,  on  the  simple 
contract  of  the  ancestor,  under  the  Act  "  for  the 
Relief  of  Creditors  against  Heirs  and  Devisees"  (1 
R  L.,  316). 

The  Statute  prescribing  the  mode  of  proceeding 
against  joint  debtors,where  a  part  only  are  brought 
into  court  (1  R.  L.,  521),  does  not  apply  to  an  action 
against  heirs,  &c. 

These  are  liable  to  the  extent  of  their  inheritance 
only. 

If  some  are  not  warned,  those  who  are,  must  plead 
it  in  the  first  instance,  or  they  lose  the  benefit  of 
contribution.  - 

But  where  it  appears  on  the  face  of  the  declara- 
tion that  only  a  part  of  the  heirs,  &c.,  are  arrested 
in  the  suit,  those  who  are  so  arrested  may  demur. 

Citations— 2  Sand.,  9,  n.  10;  1  Chit.  PL,  29 ;  1  R.  L., 
521,  sec.  13. 

TVECLARATION  in  assumpsit,  upon  the  Stat- 
\J  ute  "  for  the  Relief  of  Creditors  against 
Heirs  and  Devisees"  (1  R.  L.,  316),  thus: 
"Albany,  ss.  Joseph  Whitaker  complains  of 
Charlotte .  Young,  Hannah  and  Alexander 
Young,  heirs  of  Benjamin  Young,  deceased, 
they  the  said  Charlotte  Young,Hannah Young, 
and  Alexander  Young,  being  the  sisters  and 
brother  of  the  said  Benjamin  Young,  deceased; 
the  said  Charlotte  Young  and  Hannah  Young, 
being  in  custody,  &c. ,  and  the  Sheriff  of  the 
City  and  County  of  Albany  having  returned  to 
the  writ  of  capias  ad  respondendum,  issued  to 
him  in  this  cause,  as  to  the  said  Alexander 
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Young,  that  he  was  not  found  in  his  bailiwick; 
for  that,  whereas  the  said  Benjamin  Young.in 
his  lifetime,  to  wit :  on  the  1st  day  of  January, 
A.  D.  1816,  at  the  City  of  Albany,  and  in  the 
County  of  Albany  aforesaid,  was  indebted  to 
the  said  Joseph  Whitaker,  in  the  sum  of  $1,- 
500,  of  good  and  lawful  money  of  the  United 
States  of  America,  for  so  much  money  by  the 
said  Joseph  Whitaker,  before  that  time  lent 
and  advanced  to  the  said  Benjamin  Young,  in 
his  lifetime",  at  his  special  instance  and  ro- 
quest ;  and  being  so  indebted,  he,  the  said 
Benjamin  Young,  in  his  lifetime.in  considera- 
tion thereof,  afterwards,  *to  wit :  on  [*57O 
the  day  and  year  aforesaid,  at  the  City  of  Al- 
bany, and  in  the  County  of  Albany,  aforesaid, 
undertook,  and  then  and  there  faithfully 
promised  the  said  Joseph  Whitaker,  to  pay 
him,  the  said  Joseph  Whitaker,  the  said  sum 
of  money  above  mentioned,  when  he,  the  said 
Benjamin  Young,  should  be,  thereunto,  after- 
wards requested." 

[The  declaration  also  contained  a  like  count 
for  work  and  labor,  goods  sold  and  delivered, 
money  had  and  received,  money  paid,  laid  out 
and  expended,  &c.,  &c.,  and  concluded  thus  :] 

"Nevertheless,  the  said  Benjamin  Young,  iu, 
his  lifetime,  and  the  said  Charlotte  Young, 
Hannah  Young  and  Alexander  Young,as  heirs 
of  the  said  Benjamin  Young,  since  the  death 
of  the  said  Benjamin  Young,  not  regarding 
the  said  several  promises  and  undertakings  so- 
as  aforesaid  made  by  the  said  Ben jamin Young, 
in  his  lifetime,  to  the  said  Joseph  Whitaker, 
but  contriving  and  craftily  and  fraudulently 
intending  to  deceive  and  defraud  the  said 
Joseph  Whitaker,  in  his  behalf,  the  said  Ben- 
jamin Young,  in  his  lifetime,  did  not, nor  have 
the  said  Charlotte  Young,  Hannah  Young  and 
Alexander  Young,  as  heirs  of  the  said  Benja- 
min Young,  since  the  death  of  the  said  Benja- 
min Young,  paid  to  the  said  Joseph  Whitaker 
the  said  several  sums  of  money  above  men- 
tioned, or  any  or  either  of  them,  or  any  part 
thereof  (although  often  requested  so  to  do). 
But  the  said  Benjamin  Young,  in  his  lifetime,, 
wholly  neglected  and  refused  so  to  do ;  and 
the  said  Charlotte  Young,  Hannah  Young  and 
Alexander  Young,  as  heirs  of  the  said  Benja- 
min Young,  have  hitherto  wholly  neglected 
and  refused,  and  still  do  refuse  so  to  do  ;  to 
the  damage  of  the  said  Joseph  Whitaker,  of 
$2,000,  and  therefore  he  brings  suit,  &c." 

General  demurrer  and  joinder. 

Mr.  H.  Loucks,  in  support  of  the  demurrer. 
The  action  is  against  the  defendants,  as  heirs, 
and  one  is  returned  not  taken.  This  appearing 
upon  the  face  of  the  declaration,  is  the  proper 
subject  of  a  demurrer.  (1  Chit.  PI.,  29.) 

In  Jackson,  v.  Hoag.  6  Johns.,  59,  it  was 
held  that  a  judgment  against  heirs,  when  all 
were  not  taken,  did  not  bind  the  inheritance 
*of  those  who  were  omitted.  Heirs  [*571 
are  not  responsible  qua  joint  partners  person- 
ally, but  qua  inheritors,  each  to  the  extent  of 
his  inheritance.  Take  the  case  of  two  sons  and 
three  children  of  another  son  deceased  ;  the 
two  former  take  each  one  third,  and  the  three 
latter  one  third,  and  their  liability  should  be- 
apportioned  accordingly  ;  but  in  case  of  part- 
ners, each  is  answerable  for  the  whole  debt, 
and  if  one  only  has  property,  this  is  liable  for 
the  whole. 
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Again ;  in  case  of  heirs,  each  is  liable  to 
contribution  ;  for  each  is  answerable  only  so 
far  as  he  has  inherited  ;  and  the  amount  of  his 
inheritance  limits  the  extent  of  his  responsibil- 
ity. Hence  it  is,  that  heirs,  &c. ,  and  terre-ten- 
ants,  must  all  be  warned  by  scire  facias,  on  a 
judgment  against  the  ancestor  (2  Saund.,  9, 
•n.  10);  for  those  not  warned,  are  not  obliged  to 
answer  ;  but  if  some  are  not  warned,  and  the 
others  do  not  take  advantage  of  this  in  the  first 
instance,  by  plea,  they  lose  the  benefit  of  con- 
tribution, or  of  relief  by  an  audita  querela,  in 
case  execution  issues  against  their  land  only. 
(Michel  v.  Croft,  Cro.  Jac.,  506  ;  Clerk  v. 
Hardwicke,  Moor,  525 ;  Ayres  v.  Cowley,  W. 
Jones  319  ;  Sir  W.  Herbert's  case,  3  Rep.,  12, 
13.) 

This  is  not  an  objection  which  can  be  obvi- 
ated by  amendment ;  for  if  the  return  of  non 
estfactum  be  stricken  out  of  the  declaration, as 
to  one  heir,  still  the  others  may  plead  that 
there  is  one  heir  who  is  not  taken,  which  will 
be  equally  decisive  against  farther  proceedings 
in  the  cause. 

Mr.  D.  Honford,  contra.  The  words  of  the 
Statute  Regulating  the  Proceedings  against 
Joint  Debtors,  where  all  cannot  be  taken,  are, 
"  that  all  persons  jointly  indebted  to  any  other 
person  upon  any  joint  obligation,  contract  or 
matter  whatsoever,"  may  be  pursued  to  judg- 
ment in  the  mode  we  have  taken  here. 

The  heir  is  chargeable  jure  suo,  as  for  his 
own  debt,  by  virtue  of  the  original  contract, 
from  having  assets  descended  to  him,  and 
therefore  the  declaration  against  him  in  debt 
is  in  the  debet  et  detinet,  although  he  may  dis- 
charge himself  by  showing  that  he  had  no 
assets.  (1  Esp.  N.  P.,  pt.  2,  p.  52,  Gould's  ed., 
and  the  cases  there  cited.)  Hence,  the  heir  is 
considered  the  debtor  to  the  creditor  of  the  an- 
cestor, until  he  discharges  himself  by  showing 
that  he  has  no  assets.  Where  there  are  several 
heirs,  the  demand  against  them  being  joint, 
they  are  certainly  joint  debtors  in  the  strictest 
572*]  sense  of  the  *terms.  That  this  is  so, was 
clearly  the  opinion  of  this  court  in  Jackson  v. 
Hoag,  6  Johns.,  59,  cited  on  the  other  side. 

The  heirs  who  are  taken  will  sustain  no 
greater  inconvenience  than  other  joint  debtors, 
who  are  proceeded  against  in  the  same  man- 
ner. The  same  remedy  exists  to  compel  con- 
tribution in  both  cases. 

Curia.  The  defendants  are  answerable  as 
heirs  to  the  extent  of  their  inheritance  only; 
and,  as  between  each  other,  are  liable  to  con- 
tribute on  stire  facias.  If  some  are  not  warned, 
those  who  are  must  plead  it,  in  the  first  in- 
stance, or  they  lose  the  benefit  of  contribution. 
(2  Saund.,  9,  n.  10,  and  the  cases  there  cited.) 
This  principle  applies  to  the  present  case.  As 
two  only  are  taken,  and  it  appears  on  the  face 
of  the  declaration  that  three  are  liable,  there  is 
no  need  of  the  non-joinder  being  shown  by 
plea.  The  defendant  may  demur.  (1  Chit. 
PL,  29,  and  the  cases  there  cited.)  The  Joint 
Debtor  Act  (1  R.  L.,  521,  sec.  13)  has  no  ap- 
plication to  an  action  against  heirs.  There 
must,  therefore,  be  judgment  for  the  defend- 
ant, with  leave  to  amend  on  payment  of  costs. 

Judgment  for  the  defendant. 

Cited  in— 4  Wend.,  554 ;  1  Hill,  479 ;  9  Paige,  39 ;  50 
111.,  135. 

2. 


Supplement  to  the  note  (a),  ante,  432,  436,  upon  the 
question,  "AitE  UNIVERSALISTS  ADMISSIBLE  WIT- 
NESSES?" 

I  remarked,  in  the  note  to  which  this  is  a  supple- 
ment, that  in  the  Courts  of  C.  P.  and  Nisi  Prim,  in 
several  counties  of  this  State,  the  question  as  to 
the  admissibility  of  witnesses,  who  adhere  to  the 
creed  of  Universalism,  has  been  frequently  agi- 
tated. Some  circumstances  led  me  to  suppose  tfiat 
this  had  ol'tener  been  the  case  in  the  fifth  circuit 
than  in  any  other.  Among  these  circumstances  was 
that  of  having  seen  the  history  of  a  public  meeting 
in  one  of  the  counties  of  that  circuit,  in  which  the 
question  was  canvassed,  as  a  matter  which  involved 
the  rights  of  great  numbers,  and  in  which  that  re- 
spectable lawyer  and  philanthropist,  Mr.  F.  C.  White,, 
was  mentioned  as  having  taken  a  leading  part  in 
the  discussion.  These  considerations  led  me  to  re- 
quest of  the  Hon.  N.  Williams,  judge  of  that  cir- 
cuit, an  account  of  his  views  in  relation  to  this- 
question,  if  it  had  arisen  and  been  decided  by  him  : 
and  I  am  indebted  to  this  able  jurist  for  his  notes, 
of  the  following  opinion,  upon  the  question  beinar 
presented  in  a  *case  before  him,  while  on  the  [*57& 
fifth  circuit.  This  did  not  come  to  hand  till  after 
my  note  had  been  printed  ;  but  I  hasten  to  give  it 
the  earliest  possible  place  in  these  reports. 

WILLIAMS,  Circuit  Judge,  delivered  the  opinion 
of  the  court.  The  point  may  be  considered  as  open 
in  this  country,  unless  the  opinion  upon  it  given  by 
the  late  learned  Ch.  J.,  in  the  case  of  Jackson  v. 
Gridley,  18  Johns.,  103,  is  considered  as  conclusive. 

The  rule,  as  adopted  in  that  case,  is  this,  "that  in- 
fidels who  do  not  believe  in  a  God,  or  if  they  do,  do- 
not  think  that  he  will  either  reward  or  punish  them 
in  the  world  to  come,  cannot  be  witnesses,"  &c. 

That  an  infidel  who  believes  in  a  God,  and  also  in 
rewards  and  punishments  in  a  future  state,  may  be 
a  witness,  is  admitted  in  all  the  authorities  (except 
in  Co.  Litt.,  6  ft,  which  is  certainly  not  law  at  this- 
day),  and  the  question  now  is,  simply,  whether  a 
man  believing  inaUod,  and  in  rewards  and  punish- 
ments in  this  world  only,  may  be  a  witness. 

In  the  case  of  Jackson  v.  Gridley,  the  witness  had 
declared,  not  only  that  he  did  not  believe  in  a  fut- 
ure state  of  re  wards  and  punishments,  but  that  when 
he  died  there  was  an  end  of  him ;  that  man  was  like 
the  beasts,  and  that  he  knew  of  no  being  superior  to 
man.  Here,  then,  was  a  complete  atheist ;  one  who 
did  not  feel  any  responsibility  to  any  superior  be- 
ing. Certainly,  such  a  man  could  not  be  allowed  a» 
a  witness.;  and  the  opinion  delivered  on  the  point 
in  question  was  not  called  for  in  that  case.  If  the 
witness  had  believed  in  the  Supreme  Being,  and  in 
a  responsibility  to  him  for  his  actions,  either  in  this,, 
or  a  future  state,  the  case  would  have  been  alto- 
gether different.  But,  in  order  to  present  the  pre- 
cise point  in  question,  a  witness  must  be  offered 
who  believes  in  a  God,  and  in  punishment  by  him 
in  this  life  only.  Ought  a  man  with  such  a  creed,  in 
other  respects  competent,  to  be  a  witness  ?  This  is- 
the  question. 

The  cases  reported  in  Strange  1104,  and  Leach  64,. 
do  not  appear  to  me  to  touch  this  precise  point  at 
all.  Neither  do  any  of  the  opinions  reported  in  the 
great  case  of  Omichund  v.  Barker,  except  that  of 
Ch.  J.  Willes.  Unfortunately,  his  opinion  is  differ- 
ently reported  in  Atkyns'  and  in  Willes'  Reports. 
And  it  would  seem  that  the  writers  upon  evidence, 
since  that  case  was  decided,  have  generally  followed 
the  report  of  Atkyns,  which  was  published  long  be- 
fore the  publication  of  the  opinion  of  Ch.  J.  Willes 
from  his  own  manuscript ;  and  it  is  evident  that 
Atkyns  must  have  reported  from  his  own  notes  of 
the  opinions  delivered  in  that  case,  because  he  has- 
given  that  of  Willes  rather  loosely,  and  materially 
variant  from  the  one  left  by  that  learned  judge  in 
his  own  handwriting. 

As  this  opinion  of  Willes  appears  to  have  been 
relied  upon  by  all  the  law  writers  upon  the  subject, 
as  well  as  by  the  late  Ch.  J.  in  the  case  of  Jackson 
v.  Gridley,  it  becomes  highly  important  to  know 
what  it  was,  as  delivered,  and  preserved  for  future 
times  by  himself. 

This  opinion,  as  reported  by  Atkyns  (1  Atk.,  45, 
and  in  ed.  of  1781,  p.  55),  was  this :  "And  though  I 
am  of  opinion  that  infidels  who  believe  a  God  and 
future  rewards  and  punishments  in  the  other  world, 
may  be  witnesses,  *yet  I  am  clearly  of  opin-  [*57* 
ion  that  if  they  do  not  believe  a  God,  or  future  re- 
wards and  punishments,  they  ougnt  not  to  be  admit- 
ted as  witnesses." 

In  the  opinion,  as  reported  in  Willes.  and  which 
appears  to  be  a  serious,  learned  and  elaborate  one. 
the  Ch.  J.  lays  down  (p.  545)  this  rule  upon  the  point 
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in  question  :  "  And  therefore  nothing  but  the  belief 
of  a  God,  and  that  he  will  reward  and  punish  us 
according  to  our  deserts,  is  necessary  to  qualify  a 
man  to  take  the  oath."  Again,  he  says  (p.  549):  "In- 
fidels (if  any  such  there  be),  who  either  do  not  be- 
lieve a  God,  or  if  they  do,  do  not  think  that  he  will 
•either  reward  or  punish  them  in  this  world  or  in  the 
next,  cannot  be  witnesses,"  &c.  And  to  make  it 
•clear,  beyond  a  doubt,  that  he  does  not  mean  future, 
he  says,  by  way  of  illustration  (pp.  550-1) :  "  Suppos- 
ing an  infldel,  who  believes  a  God,  and  that  he  will 
reward  and  punish  in  this  world,  but  does  not  be- 
lieve a  future  state,  be  examined  on  his  oath  (as 
I  think  he  may),  and  on  the  other  side,  to  contradict 
him,  a  Christian  is  examined,  who  believes  a  future 
state,  and  that  he  shall  be  punished  in  the  next  world 
as  well  as  in  this,  if  he  does  not  swear  to  the  truth, 
I  think  that  the  same  credit  ought  not  to  be  given 
to  an  infldel  as  to  a  Christian,  because  he  is  plainly 
uot  under  so  strong  an  obligation." 

890 


From  the  foregoing,  it  is  evident  to  me  that  At- 
kyns  has  not  discriminated  nicely  in  reporting  the 
opinion  which  has  been  so  much  relied  upon  ;  and 
it  is  not  pretended  tbat  any  of  the  opinions  of  the 
other  Judges  in  the  same  case  touch  this  point  at  all. 
And  upon  the  whole,  I  cannot  but  yield  my  convic- 
tion that  according  to  the  law  as  laid  down  by  Ch.  J. 
Willes,  it  is  not  necessary,  in  order  to  render  a  man 
a  competent  witness,  that  he  should  believe  any- 
thing more  than  that  there  is  a  Supreme  Being,  and 
that  he  will  reward  and  punish,  either  in  this  or  in  a 
future  life. 

Jews,  Mahomedans  and  Hindoos  have  all  been 
admitted  as  witnesses  in  England ;  and  it  would 
seem  unchristian  as  well  as  unjust,  so  to  extend  the 
rule  in  this  country,  as  to  exclude  those  Christians 
who  believe  in  God,  in  a  future  state  and  salvation 
through  Jesus  Christ,  and  in  punishments  in  this 
world,  though  not  in  the  next. 
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575*]  *OVERSEERS  OF  THE  POOR  OF 
BROOKHAVEN 

v. 

OVERSEERS  OF  THE  POOR  OF  SOUTH- 
OLD. 

Certiorari  to   General    Sessions — Return   must 
State  Evidence  and  Points  of  Law. 

Certiorari  to  General  Sessions  to  remove  proceed- 
ing^, with  evidence  and  points  decided,  and  a  judg- 
ment. 

Sessions  must  comply  with  such  a  writ,  and  re- 
turn the  evidence,  &c.,  thousrh  they  may  not  have 
stated  a  case. 

If  they  refuse,  this  court  will  compel  them  to  do 
this  by  rule. 

THE  people,  &c.,  to  J.  S.,  N.  P.  and  J.  P. 
O. ,  Esquires,  three  of  the  Judges  of  the 
Court  of  Common  Pleas,  and  Justices  of  the 
Court  of  General  Sessions  of  the  Peace,  in  and 
for  the  County  of  Suffolk,  Greeting:  Whereas, 
an  appeal  was  lately  brought  and  heard  in  our 
Court  of  General  Sessions  of  the  Peace,  in  and 
for  the  said  County  of  Suffolk,  held  before 
you,  from  an  order  made  by  J.  R.  &  B.  W., 
Esqs.,  two  of  our  Justices  of  the  Peace  in  and 
for  our  said  county,  adjudging  that  the  settle- 
ment of  J.  and  P.,  his  wife,  and  A.,  their 
daughter,  was  in  the  town  of  Southold,  in  the 
said  county  ;  and  directing  their  removal  from 
the  town  of  Brookhaven,  in  the  said  county, 
to  the  said  town  of  S.  in  which  said  appeal  the 
Overseers  of  the  Poor  of  the  said  town  of  S. 
were  appellants  and  the  Overseers  of  the  Poor 
of  the  said  town  of  B.  were  respondents  ;  and 
such  proceedings  have  been  had,  in  the  said 
appeal,  that  adjudgment  or  order  has  been 
pronounced  and  given  in  our  said  court  before 
576*]  you,  against  the  said  respondents;  *and 
we  being  willing,  for  certain  reasons,  that  the 
record  of  the  said  proceedings  and  judgment 
should  be  certified  by  you  to  our  Supreme 
Court  of  Judicature,  do  therefore  command 
you,  that  you  send  under  your  respective  seals, 
the  record  of  the  said  proceedings  and  judg- 
ment or  order,  with  the  process,  pleadings, 
evidence,  objections  made  thereto  on  the  hear- 
ing of  the  said  appeal,  and  other  things  touch- 
ing the  same,  to  our  Justices,  &c.,  at,  &c.,  on, 
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&c. ,  in  as  full  and  ample  a  manner  as  the  same 
remain  before  you,  together  with  this  writ,  that 
we  may  further  cause  to  be  done  herein  what 
of  right  ought  to  be  done.  Witness,  &c. 

FAIRLIE,  &c.,  Cl'ks. 
S.  B  STRONG.  Attorney. 

This  writ  was  allowed  by  Mr.  Recorder 
Riker,  on  an  affidavit  of  Mr.  Strong,  counsel 
for  the  respondents  in  the  Court  of  Sessions, 
detailing  the  commencement  of  the  cause  there, 
the  evidence,  points  made,  and  the  decisions 
thereon,  with  the  order  of  the  Sessions  quash- 
ing the  order  of  removal  ;  and  the  court  be- 
low made  a  full  return,  embracing  the  particu- 
lars to  which  the  affidavit  related.  The  affi- 
davit did  not  show  that  the  Sessions  had  stated 
a  special  case,  and  for  this  cause, 

Mr.  D.  Robert  now  moved  to  quash  the  cer- 
tiorari  and  return.  He  said  the  practice  of 
submitting  to  this  court  questions  of  law,  aris- 
ing upon  evidence  given  at  the  Sessions,  de- 
pended on  their  stating  a  case  voluntarily  ;  but 
this  court  will  not  compel  them  to  do  it.  The 
Sessions  are  an  inferior  jurisdiction,  proceed- 
ing summarily,  as  to  which  the  general  rule  is 
that  they  are  not  bound  to  send  up  any  matter 
upon  certiorari,  except  their  process  and  record 
of  judgment.  Such  is  the  rule  in  England  as 
to  the  Quarter  Sessions  ;  and  the  Statute  (1  R. 
L.,  285,  sec.  18)  requiring  the  Court  of  Sessions 
in  the  City  of  N.  Y.  to  state  a  case,  upon  cer- 
tiorari, strongly  implies  that  no  other  Court  of 
Sessions  is  bound  to  do  this. 

To  show  when  certiorari  lies,  and  its  nature 
and  object,  he  cited  1  Ld.  Raym.,  469,  580  ;  1 
Salk.,  144  ;  2  Burr.,  1042. 

*And  to  show  when  the  proceedings  [*577 
of  summary  jurisdictions  may  be  reviewed  on 
the  merits,  he  cited  Burr.  Sett.  Cas.,  64,  77, 
278,  454  ;  3  John?.,  23  ;  1  T.  R.,  755  ;  2 Burr., 
1040. 

But  the  court,  without  hearing  Mr.  S.  B. 
Strong,  who  was  to  have  argued  against  the 
motion,  said  that  the  constant  practice  of  this 
court  is,  to  require  the  Sessions  to  state  the 
evidence  and  points  of  law  in  their  return. 
And  though  this  is  denied  in  England,  and 
rests  upon  the  will  of  the  court  below,  as  Mr. 
Robert  had  insisted  ;  yet,  in  this  State,  if  the 
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Sessions  should  refuse  to  make  such  a  return, 
this  court  would  compel  them  to  do  it,  by  a 
rule,  (a) 

Motion  denied,  with  costs. 

SAVAGE,  Gh.  </".,  was  absent. 


GREEN  AND  MATTHEWS 


BEEKMAN  ET  AL.,  Owners  Unknown. 

Partition  —  Money  Paid  into  Court  for  Unknown 
Owners  —  When  Paid  out  wit/tout  Security. 

In  partition,  money  paid  into  court  for  use  of 
owners  unknown,  paid  out  to  claimants,  without 
requiring  security  to  refund,  as  provided  by  Statute 
(sess.  36,  ch.  100,  sec.  7  ;  1  R.  L.,  511),  it  appearing 
that  the  sum  claimed  was  small  and  the  claimants 
wealthy. 

IN  partition.  Mr.  Story  moved  that  moneys, 
paid  into  court  for  the  use  of  owners  un- 
known. pursuant  to  the  Statute  (sess.  36,  ch.100, 
sec.  7;  1  R.  L.,  511),  be  paid  over  to  two  persons 
who  claimed  it.  He  produced  proof  that  the 
proper  notice  of  the  motion  had  been  given,  and 
because  the  sum  claimed  by  each  was  small,  be- 
ing but  about  $225,  and  it  appeared  that  the 
claimants  were  men  of  large  fortunes,  the  court 
did  not  require  the  security  to  refund  which 
they  are  authorized  by  the  Statute  to  demand  in 
their  discretion. 

Rule  accordingly. 

SAVAGE,  Ch.  J.  ,  was  absent. 


578*]  *JACKSON  t>.  WAKEMAN  ET  AL. 

Absence  of  Counsel — When  Excuse  for  not  Qoing 
to  Trial. 

Absence  of  counsel  on  professional  business,  not 
allowed  as  an  excuse  for  not  going  to  trial,  pur- 
suant to  a  stipulation. 

Otherwise  of  sickness  or  other  inevitable  accident. 

AT  the  last  term,  the  plaintiff  had  stipulated 
to  try  this  cause  at  the  then  next  Circuit 
Court  in  the  City  of  N.  Y. ;  and  not  having 
done  so, 

Mr.  W.  Slosson  now  moved  for  judgment  as 
in  case  of  nonsuit. 

Mr.  A.  Burr,  contra,  asked  leave  to  stipulate 
again,  on  the  ground  that  the  plaintiff's  coun- 
sel being  absent  on  professional  business  at  Al- 
bany, when  the  Circuit  was  holden  at  N.  Y., 
the  cause  could  not,  for  that  reason,  be  tried. 

Curia.  We  never  receive  this  as  an  excuse. 
The  farthest  we  have  gone,  a"s  to  the  non-at- 
tendance of  counsel,  is  to  allow  the  excuse,  if 
their  absence  arise  from  sickness,  or  other  in- 
evitable cause. 

Motion  granted. 

SAVAGE,  Ch.  J.,  was  absent. 

(a)  Mr.  Strong  informed  me  that  he  relied  for  his 
practice,  in  this  case,  entirely  on  what  the  court 
say  in  Sweet  v.  Overseers,  3  Johns.,  23,  26. 
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ANONYMOUS. 

Failure  to  Sign  Demurrer — Admission  of  'Service , 
Waiver  of  Objection. 

Though  a  demurrer  must  be  signed  by  counsel, 
yet  if  is  not  so  signed,  and  the  opposite  attorney, 
on  its  being  served,  sign  an  admission  that  he  has- 
been  served  with  a  demurrer,  &c..  this  is  a  waiver 
of  the  defect,  and  cannot  treat  it  as  a  nullity. 

DEMURRER.  A  copy  of  demurrer  to  a  dec- 
laration had  been  served  on  the  plaintiff's 
attorney,  which  was  not  signed  by  counsel  ; 
but  the  plaintiff's  attorney  signed  an  admis- 
sion, that  he  had  been  served  with  the  copy  of 
a  demurrer,  and  a  notice  of  the  rule  to  join  in 
demurrer.  He  afterwards  went  on  and  took 
a  default  for  want  of  a  plea,  on  the  ground 
that  the  demurrer  was  not  signed  by  counsel. 

*Mr.  P.  W.  Raddiff  moved  to  set  this  [*57J> 
default  aside. 

Mr:  J.  Hoyt,  contra,  said  the  demurrer,  not 
being  signed  by  counsel,  was  a  nullity. 

Mr.  Radcliff.  It  does  not  lie  with  the  plaint- 
iff's attorney  to  say  this,  after  he  has  admitted 
the  service  of  a  demurrer.  It  is  a  waiver  of 
the  defect.  The  admission  imports  a  perfect 
demurrer,  and  the  defendant's  attorney  should 
not  afterwards  be  entrapped  by  its  being  con- 
sidered a  nullity. 

And  of  this  opinion  was  the  Court ;  and 
they, 

Granted  the  motion,  with  costs. 


ANONYMOUS. 

Affirmance  of  Judgment — Interest  and  Costs  to 
be  Added. 

On  affirmance  of  judgment  upon  a  writ  of  error, 
the  plaintiff  is  entitled  both  to  double  costs  and  in- 
terest by  way  of  damages  for  delay  of  execution. 

Interest  taxed  with  the  costs. 

ON  ERROR,  brought  from  the  Columbia  C. 
P.,  the  judgment  was  affirmed  in  this 
court,  and  double  costs  had  been  taxed,  as 
well  as  interest,  by  way  of  damages,  for  delay 
of  execution  ;  and  now, 

Mr  E  Williams  moved  for  a  relaxation  upon 
this  ground,  among  others.  He  said  the  party 
was  not  entitled  both  to  double  costs  and  dam- 
ages for  the  delay.  Double  costs  are  the  pen- 
alty, and  if  the  party  elect  these,  he  waives 
the  damages. 

Mr.  R.  I.  Wells,  contra,  said  the  Statute 
(sess.  36,  ch.  96,  sees.  13,  14 ;  1  R.  L.,  346)  is 
explicit  in  giving  both ;  that,  consequently, 
the  election  of  one  was  not  a  waiver  of  the 
other. 

And  of  this  opinion  was  the  Court. 

Motion  denied. 

Cited  in— 4.Cow.,  54. 


*LAWRENCE  «.  DICKENSON.  [*58O 

Removal  of  Cause  from  Common  Pleas,  by  Ha- 
beas Corpus — Delay  of  Plaintiff— After  Two 
Terms,  Defendant  Refused  to  Receive  Declara- 
tion— New  Suit,  not  Stayed  until  Costs  of  First, 
Paid. 

Suit  is  removed  from  C.  P.  by  habeas  corpus,  and 
the  plaintiff  neglects  to  declare  within  two  terms, 
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and  the  defendant  afterwards  refuses  to  receive 
a  declaration :  then  the  plaintiff  brings  a  second 
action  here  for  the  same  cause.  The  court  will 
not  stay  proceedings  in  the  last  suit  till  the  costs  of 
the  first  are  paid. 

Where  the  defendant  removes  a  cause  by  habeas 
corpus,  and  the  plaintiff  does  not  follow  him  by  de- 
claring in  this  court,  he  is  not  bound  to  pay  costs. 

MR.  H.  B.  DAVIS,  for  the  defendant, 
moved  to  stay  proceedings  until  the 
costs  of  a  former  suit,  for  the  same  cause, 
were  paid.  The  former  suit  was  between  the 
same  parties,  and  commenced  in  the  Court  of 
0.  P.,  and  removed  by  the  defendant  into  this 
court.  Two  terms  having  elapsed  after  he 
had  put  in  special  bail,  the  plaintiff  then  pro- 
ceeded to  declare,  but  the  defendant's  attorney 
refused  to  receive  a  declaration. 

Mr.  D.  Ru**ell,  contra,  could  not  conceive 
upon  what  ground  the  defendant  expected  to 
succeed  in  his  application.  Wherever  pro- 
ceedings are  stayed  till  the  costs  of  another 
suit  are  paid,  the  defendant  should  at  least  be 
•entitled  to  receive,  and  the  plaintiff  bound  to 
pay  them.  Here  is  nothing  like  vexation  in 
the  conduct  of  the  plaintiff.  He  offered  to 
proceed  in  the  first  suit,  but  the  defendant 
prevented  him  by  taking  a  ground  strictly 
technical,  and  is  no  more  entitled  to  receive 
the  costs  of  the  first  suit,  either  in  law  or  jus- 
tice, than  if  they  had  been  already  paid  to 
liim. 

Mr.  Davis  admitted  that  the  plaintiff  would 
not  have  been  liable  to  pay  the  costs  ;  that  is 
to  say,  the  defendant  could  not  have  had  exe- 
cution. But  having  brought  a  second  suit  for 
the  same  cause,  for  this  vexation,  the  court 
will  exercise  their  power  of  staying  proceed- 
ings till  the  costs  are  paid.  The  defendant 
has  no  other  remedy. 

Curia.  Here  is  nothing  like  vexation.  The 
plaintiff  offered  to  proceed  with  his  first  suit, 
but  you  prevented  him  by  refusing  to  receive 
a  declaration. 

Motion  denied,  with  costs. 
Cited  in— 3  Cow.,  381 ;  43  N.  J.  L.,  408. 


*ROOSEVELT 

v. 
DALE,  Executrix  of  FULTON. 

Marriage  of 'Feme  Sole  Pending  Suit — Title  of 
Cause — Affidavit  of  Merits,  to  Prevent  Inquest 
—By  Whom  Made. 

Feme  sole  is  sued,  and  marries  pending  the  suit. 
'This  need  not  be  noticed  in  the  subsequent  pro- 
ceedings, but  affidavits,  notices,  &c.,  should  be  ac- 
cording to  the  original  title  of  the  cause.  If  they 
treat  the  husband  as  a  party  they  are  defective ; 
otherwise,  if  the  marriage  be  mentioned  in  the  title 
«s  mere  description  of  the  person  of  the  feme. 

Where  an  affidavit  was  entitled  in  two  causes,  one 
of  which  was  rightly  and  the  other  wrongly  stated, 
and  the  affidavit  proceeded  to  speak  of  the  cause, 
in  the  singular ;  held,  that  this  was  sufficient. 

An  affidavit  of  merits  to  prevent  an  inquest  with- 
in the  rule  of  Nov.  Term,  1808.  if  made  by  the  attor- 
ney, should  contain  a  good  excuse  for  its  not  being 
made  by  the  defendant. 

Though  not  technically  a  party,  yet  one  who  mar- 
ries a  fen1  e  defendant  pending  the  action,  is  substan- 
tially a  defendant,  and  may  accordingly  make  an 
.affidavit  of  merits. 

Citations— 3  Johns.,  141 ;  11  Johns.,  82. 
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THIS  cause  being  noticed  for  trial  and  in- 
quest Mar.  15  last  (for  the  N.  Y.  Circuit), 
the  attorney  for  the  defendant,  before  the  in- 
quest was  taken,  made  and  filed  with  the  Cir- 
cuit clerk  an  affidavit,  stating  that  neither  of 
the  defendants  were  then  in  the  City  of  N.  Y., 
as  he  was  informed  on  inquiry,  and  verily  be- 
lieved to  be  true  ;  and  that  as  he  had  been  in- 
formed by  them,  and  verily  believed,  they  had 
a  good  and  substantial  defense  on  the  merits. 
The  notice  of  trial  and  inquest  was  served 
Mar.  3.  last.  The  affidavit  was  entitled — "Su- 
preme Court.  Charles  Augustus  Dale,  and 
Harriet,  his  wife,  which  said  Harriet  is  the 
surviving  executrix  of  the  last  will  and  testa- 
ment of  ROBERT  FULTON,  deceased,  ads.  Nich- 
olas 1.  Roosevelt;"  but  the  action  was  brought 
against  Mrs.  Dale  alone,  as  executrix  of  Mr. 
Fulton  before  her  intermarriage  with  Charles 
Augustus  Dale,  which  took  place  before  the 
cause  was  noticed  for  trial. 

The  plaintiff  in  noticing  the  cause  for  trial, 
entitled  it  thus  :  "Nicholas  I.  Roosevelt  v.  Har- 
riet Fulton  (now  Harriet  Dale),  surviving  ex- 
ecutrix of  ROBERT  FULTON,  Deceased." 

In  the  affidavits  for  this  motion,  the  cause 
was  entitled  in  both  these  ways,  so  that  it  ap- 
peared at  the  head  of  the  affidavit  as  if  there 
were  two  causes  ;  under  which  the  affidavits 
began  in  this  manner:  "C.  G.,  attorney  for 
the  defendants  in  the  above  cause  ;"  and  they 
spoke  of  the  cause  in  the  singular  number 
throughout — as  the  said  cause,  or  the  above 
cause. 

In  order  to  prevent  the  inquest,  a  copy  of 
the  affidavit  for  that  purpose,  had  been  served 
on  the  plaintiff's  attorney,  the  day  when  it  was 
filed,  pursuant  to  the  general  rule  *of  [*o82 
Nov.  Term,l808,and  an  affidavit  of  C.  H.  Dale, 
with  a  double  title  as  above,  had  also  been 
served  as  one  of  the  papers  for  this  motion,  in 
which  Mr.  Dale  swore  "that  the  defendants  in 
the  above  cause  have  a  good  and  substantial 
defense  upon  the  merits  in  the  said  cause,  as 
this  deponent  is  advised  by  their  counsel,  and 
verily  believes  to  be  true  ;"  and" that  he  left  the 
City  "of  N.  Y.,  for  his  residence  in  Columbia 
Co.,  Apr.  17,  last,  and  did  not  return  to  this 
city  until  the  28th  day  of  the  same  month. 
The  trial  had  been  stayed  by  an  injunction 
from  chancery  till  Apr.  21,  last. 

An  inquest  having  been  taken  in  the  cause, 
out  of  its  order  on  the  calendar  (Apr.  22,  to 
which  time  the  March  Circuit  had  continued), 
under  the  said  rule  of  November  Term. 

Mr.  C.  GraJiam  now  moved  that  it  be  set 
aside  for  irregularity. 

Messrs.  J.  L.  Roosevelt,  Jr. ,  and  8.  Jones,  con- 
tra, objected  that  the  affidavit  to  prevent  the  in- 
quest was  defective.  1.  Because  wrongly  en- 
titled. Dale  is  no  party  to  the  suit.  Where  a 
feme  defendant  marries,  pending  a  suit,  it  does 
not  change  the  proceedings.  (Dolyeyv.  White, 
Cro.  Jac.,  323 ;  Bull.  N.  P.,  22;  1  Jac.  L.  D., 
9,  Abatement,  I,  I,  c  ;  Cooper  v.  Hunchin,  4 
East,  521  ;  1  Chit.  PI.,  438  ;  Kina  v.  Jones,  2 
Sir.,  811  ;  Ld.  Raym.,  1525  ;  S.  C.,  Lofft,  27  ; 
2  Saund.,  72  k.)  She  cannot  by  her  own  act 
create  an  abatement.  No  person  not  named 
in  the  record  can  be  made  a  party  without  a 
scire  facias.  There  being  no  such  cause  in 
court,  the  affidavit  was  a  nullity.  The  reason 
is  that  it  could  not  be  made  the  basis  of  an  in- 
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dictment,  if  untrue.  A  scire  facias  is  founded 
upon  some  matter  of  record,  but  there  is  no 
record  until  judgment ;  and  .since  the  late 
Statute  (sess.  41,  ch.  259,  sec.  4),  there  is  not 
even  an  issue  roll.  (And  vide  Croswell  v. 
Byrnes,  9  Johns.,  287.)  How  then  could  the 
husband  have  been  made  a  party,  even  if  the 
plaintiff  had  wished  it? 

2.  Admitting  the  title  to  have  been  suffi- 
cient, the  affidavit  should  have  been  made  by 
one  of  the  defendants.     The  excuse  that  they 
were  not  then  in  the  city  was  not  a  valid  one. 
The  notice  of  inquest  had  been  served  more 
than  seven  weeks,  and  the  court  had  been  in 
session  more  than  five  weeks.     Why  was  not 
their   affidavit    procured    during  that   time? 
They  might  have  made  it  in  Columbia  Co.,  as 
583*]  *well  as  in  N.  Y.     But  even  if  their 
presence  in  N.  Y.  was  necessary,  Dale  admits 
that  he  did  not  leave  this  city  until  Apr.  17  ; 
more  than   a  month  after  the  opening  of  the 
court. 

3.  Neither  of  the  titles  of  Mr.  Dale's  affida- 
vit is  correct.     One  is  not,  for  the    reasons 
already  stated  ;  the  other  is  not  because  it  does 
not  conform  to  the  record.     "  Now  Harriet 
Dale,"  is  a  matter  in  pais,  which  cannot  be 
judicially  known.     Besides,  it  is   not  stated 
that  Charles  Augustus  Dale  ever  married  Mrs. 
Fulton.     This  fact  cannot  be  noticed  by  the 
court  ex  officio. 

4.  Dale  being  no  party  to  the  suit,  the  affi- 
davit should  have  been  made  by  Mrs.  Fulton, 
the  real  defendant. 

Curia.  The  objection  to  the  affidavits  for 
the  motion  is  not  well  taken.  The  title 
"  Harriet  Fulton"  ("now  Harriet  Dale,"  &c.), is 
substantially  true.  It  is  correct  unless  the 
addition  of  "now  Harriet  Dale"  vitiates  it. 
This  purports  to  be  and  is,  in  fact,  mere  mat- 
ter of  description,  and  it  may,  with  the  other 
title  of  a  cause  which  does  not  exist,  be 
rejected  as  surplusage. 

But  the  affidavit  to  prevent  the  inquest  was 
defective,  for  two  reasons.  One  is  that  it 
contains  not  sufficient  excuse  for  being  made 
by  the  attorney,  and  not  by  Dale,  or  his  wife. 
The  affidavit  of  merits  by  an  attorney,  even 
to  prevent  an  inquest,  is  not  properly  receiv- 
able, unless  a  reasonable  excuse  is  furnished 
for  admitting  the  defendant's  affidavit.  Vide 
Philips  v.  Blagge,  3  Johns.,  141  ;  Geih  v.  Icard, 
11  Johns.,  82. 

But  this  affidavit  was  not  properly  entitled. 
The  authorities  cited  by  the  counsel  for  the 
plaintiff,  fully  and  clearly  establish  that  where 
a.  feme  sole  marries  pending  the  suit,  this  does 
not  affect  the  form  of  the  proceedings.  No 
notice  is  taken  of  it,  but  the  suit  goes  on  as  if 
no  marriage  had  taken  place. 

The  inquest  is  regular,  therefore,  and  the 
only  question  is,  whether  the  subsequent  affi- 
davit is  regular,  so  as  to  warrant  setting  aside 
this  inquest  on  terms.  In  relation  to  this,  it  is 
objected  that  Dale  is  not  competent  to  make 
the  affidavit,  because  he  is  not  a  party.  And 
the  premises  are  undoubtedly  true.  He  is  not 
technically  a  party,  and  therefore  is  not 
584*  J  *treated  as  a  party  upon  the  record. 
But  in  other  respects,  and  eminently  so  far  as 
interest  is  concerned,  he  is  a  party  with  his 
wife.  Whatever  affects  her  affects  him 
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equally.  On  recovering  judgment  against 
her  he  may  be  made  an  actual  party  by  a 
scire  facias,  and  in  this  manner  be  subjected  to 
execution.  Being  substantially  a  party,  we 
think  he  is  to  be  received  to  make  an  affidavit 
of  merits  consistently  with  the  rule  which 
requires  this  to  be  done  by  the  party.  Let  the 
inquest  be  set  aside,  on  payment  of  costs. 

Rule  accordingly. 
Cited  in— 3  Den.,  56;  15  How.  Pr.,  201 ;  Alcott,  225. 


JACKSON,  ex  dem.  M'CLELAN  ET  AL. 
MATHER. 

Taxation   of    Costs — Copies  of  Papers — What 
Allowed. 

Unnecessary  papers,  copied  in  hcec  verba  into  a 
case,  though  allowed  by  the  judge  on  settling  the 
case,  were  disallowed  in  taxation. 

Only  one  draft  of  subpoena  and  subpoena  ticket 
allowed  though  several  subpcemxs  issue. 

Certified  copies  from  the  secretary's  office  taxed. 

So  certified  copies  of  depositions  taken  pendents 
lite,  under  Act  to  Perpetuate  the  Testimony  of  Wit- 
nesses, &c.  (1 R.  L.,  455). 

But  there  must  be  an  affidavit  that  these  were 
necessary,  &c. 

Citations-Stat.  Sess.,  32,  cb.  141,  sec.  1 ;  Sess.36,ch. 
61 ;  1  Cow.,  586. 

A  PPEAL  from  the  taxation  of  costs  in 
-li-  ejectment,  and  verdict  for  plaintiff,  on 
which  a  case  was  made  and  judgment  thereon 
for  the  plaintiff.  In  making  up  the  case 
(which  was  done  by  the  plaintiff)  several 
written  evidences  of  title,  as  patents,  deeds 
and  field  books  were  inserted  therein  verbatim; 
and  on  taxing  the  costs,  the  taxing  officer 
refused  to  allow  for  copying  these,  as  he 
deemed  them  not  necessarily  incorporated  in 
the  case,  though  they  were  allowed  to  be- 
inserted  by  the  judge  who  tried  the  cause,  by 
whom  the  case  was  settled. 

He  also  refused  to  allow  for  more  than  one 
draft  of  subpoena,  though  several  subpoenas 
were  issued  ;  and  so  of  tickets. 

He  also  refused  to  allow  the  fees  paid  for 
certified  copies  of  a  patent,  an  Act  of  Parti- 
tion, deed  of  partition  and  field  book,  and 
another  deed  which  had  been  procured  from 
the  office  of  the  Secretary  of  State-r$24.35. 
.  He  also  refused  to  allow  for  copies  of  testi- 
mony taken  under  the  "  Act  to  Perpetuate  the 
Testimony  of  Witnesses  in  Certain  Cases," 
filed  in  the  Delaware  clerk's  office,  and  exem- 
plified—$9. 

Curia.  This  case  is  swelled  to  200  folios.by 
copying  the  patent  field  book  and  deeds 
in  IHKC  verba,  when  30  folios  *would  [*585 
have  answered  every  purpose.  It  would  have 
been  enough  to  refer  to  these  papers,  without 
encumbering  the  case  with  the  entire  instru- 
ments. It  was  in  season  to  object  this  on  the 
taxation,  which  is  so  far  right. 

One  draft  is  sufficient  for  all  the  subpoenas 
in  the  cause,  and  so  of  the  tickets.  The  tax- 
ation is  right  in  this  respect- 
But  the  charge  for  certified  copies  should 
have  been  allowed.  The  certificate  and  seal 
of  the  secretary  is  made  evidence  (stat.  sess., 
22,ch.  141, sec.  1),  and  it  is  no  longer  necessary 
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for  him  to  attend  court  on  a  subpoena  duces 
tecum,  or  commit  the  papers  of  his  office  to  a 
deputy,  as  formerly.  The  allowance  comes  in 
place  of  that  which  was  formerly  due  to  him 
as  a  witness,  and  is  highly  reasonable. 

So  also  as  to  the  papers  for  perpetuating 
testimony  under  the  Statute.  (Sess.  36,  ch. 
61  ;  1  R.  L.,  455  ;  and  vide  Jackson  v.  Hooker, 
1  Cow., 586.)  The  4th  section  of  that,  Act,  it  is 
true,  declares  that  the  parties  may  take  copies 
at  their  own  expense,  and  would  seem  to  im- 
ply that  this  should  not  be  taxed  ;  but  as  to 
evidence  taken  under  that  Statute  in  a  suit 
already  pending,  there  is  nothing  to  negative 
the  allowance. 

RUT,E.  That  the  costs  in  this  cause  be 
relaxed  ;  but  the  taxation  is  confirmed  except 
as  to  $24.35,  for  copies  of  records  from  the 
secretary's  office,  and  the  sum  of  $9,  for  copies 
of  testimony  perpetuated,  and  that,  as  to  those 
items,  the  same  be  allowed,  on  filing  an  affida- 
vit that  the  said  copies  were  necessary  on  the 
trial,  and  that  the  plaintiff  has  paid  for  the 
same  the  amount  charged.  (See  Jackson  v. 
Root,  18  John.,  336,  ace.) 

Cited  in— 2  Paige,  463. 


JACKSON,    ex  dem.  LOOMIS, 

v. 
JOHN  STILES.WniTE,  Tenant. 

Ejectment—  Who  May  Enter  into  Special  Con- 
sent Rule. 

To  entitle  the  tenant  to  enter  into  a  special  con- 
sent rule  in  an  action  of  ejectment,  as  a  tenant  m 
common,  he  must,  at  least,  swear  that  he  claims  as 
tenant  in  common. 

That  he  believes  the  action  will  involve  a  question 
between  tenants  in  common,  is  not  enough. 

MR.  H.  B.  DAVIS  moved  for  leave  that  the 
tenant  enter  into  a  special  consent  rule. 
He  read  an  affidavit  of  the  tenant  thus  :  "that, 
586*]  *as  he,  this  deponent,  verily  believes, 
this  ejectment  will  involve  a  question  between 
tenants  in  common." 

SAVAGE,  Ch.  J.  He  should  swear  that  he 
is  a  tenant  in  common. 

Mr.  Davis.  It  is  a  question  of  law  whether 
he  is  so  or  not.  He  can  do  no  more  than  state 
his  belief. 

SAVAGE,  Ch.  J.  He  can  take  the  advice  of 
counsel.  At  least  he  must  swear  that  he 
claims  as  a  tenant  in  common.  That  he 
believes  the  ejectment  will  involve  a  question 
between  tenants  in  common  is  not  enough. 

Mr.  J.  A.  Collier  opposed  the  motion.  He 
cited  Jackson  v.  Lyons,  18  Johns.,  398. 

Motion  denied. 


larity  and  newly  discovered  evidence,  it  is  an 
enumerated  motion.  ( Vide  Remsen  v.  Isaacs, 
1  Cai.,  22;  Foden  v.  Sharp,  4  Johns.,  183.) 

And  the  counsel  having  moved  the  matter 
as  a  non-enumerated  motion,  the  papers  were 
returned  without  further  consideration. 

Cited  in— 10  Barb.,  306. 


ANONYMOUS. 

Motion  for  New  Trial. 
Motion  for  a  new  trial  for  irregularity  and  newly 
discovered  evidence,  is  an  enumerated  motion. 

Citations— 1  Cai.,  22;  4  Johns.,  183. 
Curia,  per  SAVAGE,  Ch.  J.    Where  amotion 
for  a  new  trial  is  founded  both  upon  irregu 
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PITCHER®.  PIERCE. 

Return  of  Certiorari — Amendment. 

A  certiorari  returnable  out  of  term,  but  returned 
by  the  justice,  amended  without  costs. 

MR.    D.  L.  VANDERHEYDEN  moved  to 
set  aside  a  writ  of  certiorari,on  the  ground 
that  it  was  returnable  Jan.  5,  *1824,  [*587 
which  was  out  of  term.     The  justice  had  made 
a  return. 

Messrs.  William  M'Manus  and  John    Wood- 
worth,  Jr.,  contra,  move*d  to  amend. 

Curia.     We  grant  the    motion  to    amend, 
without  costs. 


HAZARD  v.  HENRY,  Executor  of  POTTEH. 

Bill  of  Particulars — Irregular   Order  for,  Set 
Aside. 

Order  for  bill  of  particulars  absolute  in  the  first 
instance.  The  judge  is  requested  to  vacate  the 
order  for  that  reason,  which  he  refuses  to  do. 

Order,  therefore,  set  aside  for  irregularity. 

THE  First  Judge  of  Ontario  C.  P.  had,  Apr. 
13  last,  granted  an  order,  absolute  in  the 
first  instance,  that  the  plaintiff's  attorney 
furnish  a  bill  of  particulars  in  20  days,  and. 
that  all  proceedings  on  the  part  of  the  plaint- 
iff be  stayed  until  such  bill  should  be  fur- 
nished. Apr.  15,  Wm.  M.  Oliver,  Esq.,  the 
plaintiff's  attorney,  requested  the  judge  to 
vacate  this  order,  because  it  was  absolute, 
which  he  declined  doing  ;  and  now  I  move  to 
set  it  aside,  because  it  should  have  been  in  the 
alternative,  as  was  decided  in  the  first  volume 
of  my  reports,  in  Breicsterv.  Sackett,  p.  571. 
Mr.  J.  L.  Riker,  contra. 

Curia.     Take  your  rule. 
Motion  granted. 


BOGART  t.  BRINKERHOFF. 

Removal  of  Cause  by  Habeas  Corpus — Time  in 
which  Plaintiff  may  Declare. 

The  two  terms  within  which  a  plaintiff  is  allowed 
to  declare  on  a  habeas  corpus  must  be  reckoned  in- 
clusive of  the  term  at  which  bail  is  put  in. 

Motion  to  set  aside  declaration  served  after  that 
time  :  but  because  the  plaintiff  showed  a  good  ex- 
cuse for  the  delay,  the  motion  was  denied. 

And  so  the  plaintiff  does  not  absolutely  lose  his 
right  to  declare,  though  two  terms  pass. 

O LANDER  in  the  N.  Y.  C.  P.,  removed  by 
kJ  habeas  corpus,  returnable  in  May  Term, 
1823.  Special  bail  was  put  in  Aug.  6,  last  and 
notice  thereof  given  *to  the  plaintiff's  [*588 
attorney  the  next  day.  The  plaintiff  did  not 
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serve  a  declaration  till  in  Feb.  Term,  1824,  so 
that  two  terms,  including  Aug.  Term  (when 
bail  was  put  in),  had  elapsed  since  the  defend- 
ant had  put  in  bail.  On  the  copy  of  declara 
tion  being  left  at  the  office  of  the  defendant's 
attorney,  he  declined  receiving  it.  On  these 
fflcts 

Mr.  C.  8.  Woodhull  moved  to  set  aside  the 
declaration,  and  that  proceedings  on  the  part 
of  .the  plaintiff  be  perpetually  stayed. 

He  insisted  that  the  two  terms  after  the  re- 
turn of  the  habeas  corpus,  within  which  the 
plaintiff  was  bound  to  declare,  included  the 
term  at  which  bail  is  put  in.  (1  Dunl.  Pr. ,  228; 
Sheridan  Pr.,  487 ;  Wyche  Pr.,  290  ;  2  Archb. 
Pr.,  173;  1  Tidd,  Pr.,  350;  2  Sell.  Pr.,274; 
Cheetham  v.  Lewis,  3  Cai.,  256;  Drake  v.  Hunt, 
€ol.  Cas.,  49  ;  Smith  v.  James,  6  T.  R.,  752  ; 
Hutton  v.  Stoubridge,  1  Str.,  631  ;  Clark  v. 
Harbin,  Barnes'  Notes,  90.)  In  Bank  v.  Van 
Aukin,  1  Cow.,  58,  bail  was  probably  not  put 
in  before  Aug  Term  ;  and  the  only  question 
there  was  as  to  the  manner  of  service. 

Mr.  D.  Brush,  contra,  contended  that  the 
term  of  putting  in  bail  is  to  be  excluded. 

He  also  read  an  affidavit  excusing  the  delay, 
stating  that  the  reason  why  he  did  not  declare 
within  two  terms  inclusive  was,  that  the  late 
Judge  Van  Ness,  who  was  counsel  in  the 
«ause,  had  a  paper  mateiial  to  enable  him  to 
•declare  ;  that  the  paper  was  with  Judge  Van 
Ness  at  his  death.  This  fact,  and  supposing 
there  was  a  perfect  understanding  between 
him  and  the  defendant's  attorney,  and  also 
supposing  that  the  term  of  putting  in  bail  was 
exclusive,  induced  him  to  delay  declaring  till 
March  13. 

Curia.  The  term  at  which  bail  is  put  in 
must  be  reckoned  inclusive  ;  and  the  plaintiff 
was,  in  strictness,  too  late  ;  but  as  a  very  sat- 
isfactory excuse  is  given  for  the  delay,  the 
motion  must  be  denied  without  costs. 

Motion  denied. 


589*]  *HORTON  t>.  HORTON. 

Separation  of  Jury  after  Agreement — Whether 
Cause  for  Setting  aside  Verdict. 

The  separation  of  the  jury  after  agreeing  upon 
their  verdict  is  not  a  cause  for  setting  aside  the 
verdict. 

Aliter,  if  there  is  the  slightest  suspicion  that  their 
separation  was  abused,  to  the  injury  of  the  party. 

MR.  J.  R.  LAWRENCE  moved  to  set  aside 
the  verdict,  and  for  a  new  trial,  on  the 
ground  of  the  misconduct  of  the  jury,  who 
agreed  upon  their  verdict  while  the  court  were 
at  dinner,  and  without  the  consent  or  knowl- 
edge of  either  party,  dispersed  and  obtained 
their  own  dinners,  and  returned  into  court  at 
the  opening  thereof  in  the  afternoon. 

Mr.  J.  A.  Collier,  contra,  cited  Smith  "v. 
Thompson,  1  Cow.,  221,  and  note  a,  there, 
where  all  the  cases  are  collected.  The  result 
of  these  are,  that  though  the  dispersion  of  the 
jury  may  be  a  contempt  of  court,  for  which 
the  jury  are  punishable,  yet  it  is  not  such  an 
irregularity  as  will  be  a  cause  for  setting  aside 
the  verdict. 

The  court  were  of  this  opinion.  They 
remarked  that  if  the  slightest  suspicion  had 
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appeared  that  the  privilege  which   the    jury 
had  taken  had  been  abused  to  the  injury  of 
the  party,  the  verdict  should  be  set  aside,  but 
none  such  was  shown  or  even  insinuated. 
Motion  denied. 

Cited  in— 7  Wend.,  423 ;  1  Hill,  211 :  18  Hun,  3fi7 ; 
4  How.  Pr.,  255;  9  How.  Pr.,  12:  12  How.  Pr.,  433; 
44  How.  Pr.,  363;  3  Park.,  42 ;  62  111..  467. 


ANONYMOUS. 

Commencement  of  Suit  without  Authority — At- 
torney's Liability  for  Costs — Attachment. 

This  court  cannot  control  the  effect  of  an  attach- 
ment by  ordering  the  defendant  therein  to  be  de- 
nied the  jail  liberties. 

An  attorney  who  was  ordered  to  pay  the  costs  of 
an  action  which  he  had  brought  without  being  re- 
tained, was  attached  for  not  pa>  ing  them,  and  a 
rule  made,  that  unless  he  paid  them  in  ten  days 
after  notice  of  the  rule,  he  should  be  suspended  till 
he  paid. 

AN  attorney  having  commenced  an  action 
without  being  retained  for  that  purpose, 
and  having  failed  in  the  suit,  this  court  made 
a  rule  upon  him,  that  he  should  pay  to  the  de- 
fendant his  costs.  These  being  duly  taxed 
and  demanded  but  not  paid, 

Mr.  E.  Williams  moved  that  an  attachment 
issue  against  the  attorney,  and  that  he  be  de- 
nied the  jail  liberties  till  the  *costs  be  [*59O 
paid,  or  that  he  pay  the  costs  within  a  given 
time,  or  be  stricken  from  the  roll. 

Curia.  The  attachment  must  take  its 
course.-  We  cannot  control  its  effect.  But 
we  order  that  the  attorney  pay  these  costs  iu 
ten  days  after  notice  of  this  rule,  or  that  he  be 
suspended  from  all  practice  as  an  attorney  till 
the  costs  be  paid. 

Rule  accordingly. 
Cited  in— 36  Barb.,  667. 


Ex  PARTE  NOBLE. 

Insolvency  of  Sheriff— Prosecution  of  Sureties. 

Proceedings  to  obtain  leave  to  prosecute  the 
general  sureties  of  a  sheriff,  under  the  Statute  (1 
R.  L.,  421,  sec.  6). 

In  general  the  affidavit  should  show  a  fl.  fa.  and 
return  of  nulla  bona,  &c.,  on  the  judgment  against 
the  sheriff;  but  this  is  not  necessary  where  it  is 
shown  clearly  that  he  is  insolvent. 

Citation— 1  R.  L.,  421,  sec.  6. 

MR.  J.  C.  MORRIS  moved  for  leave  to  pros- 
ecute the  sureties  of  Jacob  Downing,  late 
sheriff  of  Cattaraugus  Co. 

He  read  an  affidavit  (which  was  not  entitled) 
setting  forth  : 

1.  A  judgment  of  $267.06,  in  Oct.   Term, 
1820,  in  favor  of  Noble  and  against  Reid  & 
Dodge. 

2.  That  a  writ  of  test.  fi.  fa.  issued  and  was 
delivered  to  Downing,  then  sheriff  of  Catta- 
raugus, Jan.  llth,  1821,  commanding  him  to 
levy  the  above  sum,  and  indorsed  for  that  sum, 
with  interest  from  Oct.  20,  1820,  who  levied 
the  money  accordingly. 

3.  That    at  last  May  Term,   Noble    sued 
Downing  for  not  returning  the  writ  and  pay- 
ing over  the  money,  and  at  the  last  Feb.  Term 
obtained  judgment  against  him  for    $272.78, 
which  was  docketed  16  Mar.  last. 
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4.  The  affidavit  which  was  made  by  Noble, 
then  proceeded  thus:  "and  this  deponent 
further  saith,  that  the  said  Jacob  Downing 
is,  as  this  deponent  is  informed  and  verily 
believes,  utterly  insolvent,  and  destitute  of 
property,  has  been  confined  on  the  jail  limits 
of  Cattaragus  Co.,  and  is  unable  to  pay  any 
part  of  the  said  judgment  so  recovered  by  him, 
this  deponent,  as  aforesaid  ;  and  that  unless 
this  deponent  can  collect  the  amount  thereof 
of  the  sureties  of  the  said  Jacob  Downing, 
upon  their  bond,  the  same  will  be  lost.  And 
this  deponent  further  saith,  that  the  sureties 
who  executed  the  bond  required  by  law,  with 
591*]  the  said  Jacob  Downing  *as  such 
sheriff  as  aforesaid,  are,  as  this  deponent  is  in- 
formed and  believes,  M.  B.  C.,  H.  W.,  W.  8., 
J.  D.,  L.  D.  andH.  D.  F." 

The  motion  was  ex  parte,  and  the  only  ques- 
tion was  if  &fl.  fa.  against  the  sheriff  and  a 
return  of  nullabona,  &c.,  were  necessary. 

Ouria.  Before  we  give  leave  to  prosecute 
the  sureties  of  the  sheriff,  under  the  discretion 
vested  in  us  by  the  Statute  (1  R.  L.,  421,  sec. 
6),  we,  in  general,  require  that  afi.fa.  against 
the  sheriff  be  returned  nulla  bona,  &c.,  as  the 
evidence  of  his  inability  to  pay.  But  this  is 
not  necessary  when  it  appears  sufficiently 
plain,  as  it  does  in  this  case,  that  the  sheriff  is 
unable  to  pay.  Issuing  a  fi.  fa.  and  having  it 
returned  would  be  an  idle  ceremony. 

Motion  granted. 


ANONYMOUS. 

Judgment  Against  Executors,  and  Heirs,  in  Sep- 
arate Suits  for  Same  Debt — Costs. 

Though  judgment  be  against  executors  and  heirs 
in  separate  suits  for  the  same  debt,  on  the  same 
bond,  there  will  not  be  one  taxation  of  costs  under 
the  Statute  (1  R.  L.,  521,  sec.  14),  which  applies  only 
to  cases  where  the  defendants  may  be  sued  jointly. 

rpHE  plaintiff  had  taken  judgment  for  the 
JL  same  debt,  on  the  same  bond,  against  the 
executors  in  one  action  and  the  heirs  of  the 
testator  in  another  action,  and, 

Mr.  J.  Smith  moved  that  there  be  but  one 
taxation  of  costs.  He  claimed  this  under  the 
Statute (1  R.  L.,  521,  sec.  14)  ;  but, 

The  Court  were  clear,  without  hearing  Silli- 
man,  who  was  to  have  argued  on  the  other 
side,  that  the  Statute  did  not  apply  to  this  case. 
They  said  it  is  confined  to  actions  where  the 
defendants  may  all  be  sued  jointly,  as  in  case 
of  a  joint  and  several  bond — not  where  they 
must  be  sued  severally,  as  here. 

Motion  denied,  with  costs. 


592*]  *DENSLOW  &  WIFE  «.  FOWLER. 

Trover  for  Bond — Application  by  Plaintiff  for 
Copy. 

In  trover  for  a  bond,  a  motion  to  compel  delivery 
of  a  copy,  to  enable  the  plaintiff  to  declare  accu- 
rately, was  denied. 

rp  ROVER  for  a  bond.  On  an  affidavit 
J-  stating  that  the  bond  had  been  delivered 
to  the  defendant,  demanded  of  him  and  that 
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he  had  refused  to  redeliver  it,  and  that  a  copy 
or  description  of  the  bond  was  necessary  to 
enable  the  plaintiffs  to  declare, 

Mr.  J.  Smith  moved  that  the  defendant  de- 
liver to  the  plaintiff's  attorney  a  copy  of  the 
bond  within  10  days,  or  that  an  attachment 
issue  against  him.  He  cited  1  Tidd  Pr.,  440, 
where  it  is  said  that  "  the  plaintiff  may  have 
a  rule  nisi,  for  the  defendant  to  produce  a  deed 
before  the  commissioners  of  the  stamp  office, 
to  be  stamped,  and  also  to  give  the  plaintiff  a 
copy  of  the  deed,  in  order  that  he  may  declare 
thereon." 

Mr.  Silliman,  contra,  said  this  motion  was 
unprecedented.  Rules  like  the  one  applied 
for,  had  indeed  been  granted  in  actions  arising 
ex  contractu,  but  never  in  a  case  where  the 
action  is  for  a  tort ;  and  he  referred  to  May  v. 
Owynne,  4  Barn.  &  Aid.,  301,  where  the  same 
distinction  was  taken. 

The  Court  were  clear  against  the  motion, 
and  denied  it,  with  costs.(a) 

Motion  denied. 


Cited  in-25  How.  Pr.,  528 ;  1  Rob., 
Obs.,  139. 
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(a)— If  one  part  only  of  an  indenture  to  be  exe- 
cuted, the  court  will  compel  the  party  having  the 
custody  of  it  to  produce  it  for  their  inspection, 
upon  an  action  commenced  against  himself  by  the 
other  party.  Blakey  v.  Porter,  1  Taunt.,  384.  And 
the  English  C.  P.  compelled  the  production,  by  a 
defendant,  of  an  unstamped  agreement  in  his  cus- 
tody, to  which  the  plaintiffs  claimed  to  be  parties 
In  interest,  upon  the  instance  of  the  plaintiffs,  in 
order  that  they  might  get  it  stamped,  although  the 
plaintiffs  were  not  instruineiitary  parties,  and  their 
interest  no  otherwise  appearing  than  by  their  own 
affidavit,  which  will  prove  a  claim,  but  not  an  inter- 
est. Semtile  that  the  court  would  compel  a  plaintiff 
to  produce  deeds  by  attachment.  Bateman  v.  Phil- 
ips, 4  Taunt.,  157.  The  court  will  compel  a  defend- 
ant, in  covenant  on  a  deed  which  he  holds,  to  pro- 
duce it  to  the  *plaintiff  for  the  purposes  of  the  [*593 
cause  ;  and  it  differs  not  that  the  plaintiff  seeks  for 
inspection,  for  the  purpose  of  discovering  some  de- 
fe9t  in  the  deed.  King  v.  King,  4  Taunt.,  666.  The 
principle  of  these  cases  is  stated  by  Gibbs,  Cft.  J.,  in 
Street  v.  Brown.  6  Taunt.,  302.  He  says  that  in  both 
Blakey  v.  Porter,  and  King  v-  King,  "  the  ground 
on  which  the  court  make  the  rule  is.  that  the  party 
holding  the  deed  was  a  trustee  for  the  other."  And 
where  two  parts  of  an  indenture  of  charter-party 
were  supposed  to  have  been  interchangeably  ex- 
ecuted, and  the  part  of  which  the  master  of  the 
chartered  vessel  had  the  custody  was  lost  at  sea, 
with  the  ship,  the  court  could  not  compel  the 
charterer,  being  sued  thereon,  to  grant  inspection, 
and  a  copy  of  the  other  part,  for  the  purpose  of  the 
plaintiff's  declaring  with  certainty.  Id.  And  Gibbs, 
Ch.J.,  said  he  should  be  unwilling  to  establish  a 
new  precedent,  though,  if  there  were  a  case  so  de- 
cided he  could  not  say  that  he  should  be  unwilling 
to  follow  it.  Id.  And  in  an  action  for  a  libel,  by 
May  against  Gwynne  (4  Barn.  &  Aid.,  301).  the  court 
refused  to  compel  the  plaintiff,  who  was  vestry 
clerk  of  a  parish  of  which  the  defendant  was  an  in- 
habitant, to  produce  and  permit  copies  of  doc- 
uments to  be  taken  from  the  parish  chest,  in  the 
custody  of  the  plaintiff,  though  the  alleged  libel 
was  a  written  report  of  the  defendant,  respecting 
the  plaintiff's  conduct,  founded  as  was  stated,  on 
these  documents.  Stress  was  here  laid,  however, 
on  the  action  being  for  a  libel,  and  Abbott,  Ch.  J., 
said :  "  If  the  papers  had  been  wanted  for  the  pur- 


.    .  wanted  for  the  pur- 

pose of  advancing  any  parochial  right,  the  case 
would  have  been  different."  And  in  Morrow  v. 
Saunders.  1  Brod.  &  Bing.,  318,  where  the  plaintiff 
made  affidavit  that  he  sued  the  defendant,  to  re- 
cover damages  for  a  breach  of  agreement,  in  not 
entering  into  partnership,  pursuant  to  a  partner- 
ship deed,  drawn  up  and  signed  by  the  plaintiff,  but 
remaining  in  the  custody  of  the  defendant  or  his 
attorney,  and  that  the  plaintiff  possessed  neither 
copy  nor  counterpart  of  the  deed,  the  court  granted 
a  rule  enabling  the  plaintiff  to  inspect  the  deed,  and 
take  a  copy,  though  the  defendant  swore  that  he  had 
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not  executed  the  deed ;  but  the  court  required  that 
the  affidavit  should  state  that  the  party  moving  had 
neither  copy  nor  counterpart.  In  causes  on  poli- 
cies of  insurance,  the  court  will  make  an  order  for 
the  assured  to  produce  to  the  insurers,  upon  affi- 
davit, all  papers  or  true  copies  thereof,  relative  to 
the  matters  111  issue  between  the  parties.  Lawrence 
v.  Ocean  Ins.  Co..  11  Johns.,  245,  n.  a.  Where  the 
action  is  not  founded  on  any  instrument  of  writing:, 
but  the  declaration  contains  only  the  general  counts 
on  implied  promises,  the  defendant  is  not  entitled 
to  an  order  on  the  plaintiff,  to  produce  letters  or 
writings  in  his  possession,  or  to  give  the  defendant 
copies  of  them.  Willis  v.  Bailey,  19  Johns.,  2*58.  In 
the  last  case  the  court  say :  "  We  proceed  on  the 
principle  that  from  the  facts  shown  the  defendant 
would  be  entitled,  on  a  bill  of  discovery,  to  the  in- 
formation sought  for."  When  this  bill  will  lie  as  to 
writings,  see  1  Madd.  Ch.,  Tit.  Bills  of  Discovery,  p. 
160,  and  the  cases  there  cited.  In  Willis  v.  Bailey, 
the  Supreme  Court  decided  that  this  motion  to  en- 
force a  discovery,  must  be  made  to  this  court ;  no 
order  being  grantable  by  a  judge  at  chambers. 


594*]  *JACKSON,  ex  dem.  WALKER, 

v, 
ADOLPHUS  W.  FLINT. 

Ejectment — Application  of  Party  Claiming,  in 
Opposition  to  Tenant,  to  be  Made  a  Party. 

One  claiming  in  opposition  to  the  title  of  the 
te»ant  is  not  entitled  to  be  admitted  defendant  in 
ejectment  with  the  tenant. 

Nor  semhle  is  he  entitled  to  be  admitted  a  co-de- 
fendant with  the  landlord  of  the  tenant;  though  he 
claim  as  tenant  in  common  with  such  landlord,  who 
is  willing  and  requesting  to  have  him  joined  as  a 
defendant. , 

IT  was  moved,  in  this  cause,  that  Alonzo 
Flint  be  admitted  defendant  with  his 
brother,  A.  W.  Flint,  the  now  defendant ; 
and  an  affidavit  of  A.  Flint  was  read,  stating 
that  this  action  was  commenced  against  one 
Fowler,  who  was  the  tenant  of  A.  W.  Flint, 
who  was,  with  the  plaintiff's  consent,  substi- 
tuted as  defendant  instead  of  Fowler.  That 
when  Fowler  entered  under  A.  W.  Flint,  A. 
Flint  was  a  minor,  but  is  now  of  age,  and 
claims  an  interest  as  tenant  in  common,  with 
the  defendant,  A.  W.  Flint,  both  being  heirs 
of  E.  Flint,  their  late  father,  with  whose 
widow  the  mother  of  the  defendant  and  the 
deponent,  one  Henry,  intermarried.  The  affi 
davit  set  up  that  Henry  fraudulently  conveyed 
the  premises  in  question  to  one  Packard,  and 
took  a  mortgage  of  Packard,  and  Packard 
then  conveyed  to  A.  W.  Flint,  the  defendant ; 
that  A.  W.  Flint,  before  he  was  of  age,  made 
partial  payments  on  the  mortgage,  but  on  com- 
ing of  age,  and  on  learning  the  fraud,  refused 
to  make  any  further  payments ;  that  Henry 
had  no  just  right  to  the  premises,  but  that  the 
same  belonged  to  the  heirs  at  law  of  E.  Flint, 
of  whom  the  deponent  is  one  ;  that  Henry 
held,  as  guardian  in  socage  of  the  heirs,  so 
that  in  contemplation  of  law,  they  had  never 
been  out  of  possession  ;  that  A.  W.  Flint  had 
requested  the  deponent  to  join  him  in  defend- 
ing the  suit. 

For  the  plaintiff  an  affidavit  was  read,  that 
the  defendant,  A.  W.  Flint,  entered  into  pos- 
session under  a  title  from  Packard,  in  1816, 
claiming  the  title  to  the  whole  premises  and 
continued  to  claim  thus  till  about  two  years 
ago,  when  he  leased  the  whole  to  Fowler,  and 
received  the  rent  to  his  sole  use,  for  several 
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years  in  advance,  and  that  A.  Flint  had  never 
before  the  commencement  of  this  suit  claimed 
any  title  to  the  possession  ;  that  the  lessor  of 
the  plaintiff  is  an  assignee  of  the  mortgage, 
for  valuable  consideration  paid  to  Henry  ;  and 
as  such  assignee,  brings  this  action. 

*Mr.  L.  Beardsley,  for  the  defendant  [*595 
and  A.  Flint,  said  the  term  "landlord"  in  the 
Statute  (1  R.  L.  443,  sec.  80)  extends  to  every 
case  where  the  person  applying  claims  to  defend 
on  a  title  connected  and  consistent  with  the  title 
of  the  defendant  in  possession.  (Faircltiim  v. 
Shamtitle,  Burr.,  1290,  1294;  Adams  on  Eject, 
ed.  by  Mr.  P.  Ruggles,  228,  230,  232,  note  d, 
and  the  cases  there  cited  ;  Driver  v.  Lawrence, 
W.  Bl.,  1259.)  The  only  exception  is,  where 
the  person  applying  claims  adversely  to  the 
tenant.  (Id.) 

Mr.  J.  D.  Hammond,  contra.  At  common 
law  even  a  landlord  could  not  be  admitted  to- 
defend  an  ejectment  brought  against  his  tenant 
without  the  consent  of  the  latter.  (Adams  on 
Eject.,  226.)  By  the  Statute,  landlords  may 
be  admitted  to  defend  with  or  instead  of  their 
tenants;  and  the  utmost  liberality  of  the  courts 
has  never  extended  beyond  the  admission  of 
landlords  who  claim  title  consistent  with  the 
possession  of  the  occupier.  (Adams  on  Eject. , 
231.)  But  where  the  person  claims  in  opposi- 
tion to  the  title  of  the  tenant  in  possession,  he 
can  in  no  light  be  considered  as  landlord. 
(Id.,  230.) 

Now  Fowler,  the  tenant,  claimed  the  whole 
of  the  premises  under  a  lease  from  A.  W.  Flint, 
who  claimed  the  whole  under  a  conveyance 
from  Packard.  The  claim  of  Alonzo  to  part 
as  one  of  the  heirs  of  his  father,  is  clearly  at 
war  with  the  claim  of  Fowler  to  the  whole, 
and  therefore  not  within  the  rule. 

Curia.  The  title  set  up  by  Alonzo  Flint, 
and  upon  which  he  applies  to  be  made  co-de- 
fendant, is  in  plain  hostility  to  that  under 
which  the  defendant  claims.  The  latter  is  a 
purchaser  of  Packard,  who  purchased  of 
Henry  and  gave  a  mortgage,  as  assignee  of 
which  the  lessor  claims.  The  object  of  Alonzo 
is  to  defeat  the  title  acquired  under  Packard. 
There  is  nothing  like  the  relation  of  landlord 
and  tenant  between  Alonzo  and  Fowler,  or 
Alonzo  and  Adolphus. 

Motion  denied. 


*JACKSON,  ex  dem.  MARIA  C.  Gouv-  [*59e 

ERNKUR  ET  AL., 
V. 

STILES,  TUCKER,  Tenant, 

Second  Action  of  Ejectment —  Wfien  not  Stayed 
Until  Costs  of  First  Paid. 

The  court  will  not  stay  proceedings  in  ejectment, 
till  the  costs  of  a  former  ejectment  are  paid,  unless- 
it  appears  that  the  same  title  was,  or  might  have 
been,  tried  in  the  former  suit. 

And  where  W.  brought  ejectment  against  T.  and 
G.  sought  to  be  admitted  to  defend  as  landlady  of  T. 
which  was  denied,  because  T.  was  the  tenant  of  W.: 
on  G.'s  bringing  ejectment  against  T.:  held  that  the 
proceedings  should  not  be  stayed  in  the  second 
ejectment  till  G.  had  paid  the  costs  of  the  first. 

ISS  GOUVERNEUR  having  been  denied 
the  right  to  defend  as  landlady  of  Tucker, 
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who  had  attorned  to,  and  taken  a  lease  of  her, 
after  the  expiration  of  his  lease  from  one  of 
the  lessors  in  the  cause  reported  ante,  Vol.  I., 
p.  575,  as  there  mentioned  the  plaintiff  retained 
his  judgment  in  that  action,  and  had  demanded 
the  costs  of  Tucker  who  refused  to  pay  them. 
Miss  Gouverneur  having  brought  the  present 
action  against  Tucker  before  he  was  turned 
oul  of  possession  in  the  first  action, 

Mr.  J.  Oaklet/  now  moved  that  all  proceed- 
ings be  stayed  on  her  part  till  the  costs  of  that 
action  be  paid.  He  said  the  general  rule  is 
that  the  court  will  stay  all  proceedings  in  a 
second  ejectment  until  the  costs  of  the  first  be 
paid,  where  the  title  in  question  is  the  same  in 
both.  The  tenant  may  be  insolvent.  The 
landlady  was  denied  the  chance  of  defending 
in  the  first  suit  on  account  of  her  own  tortious 
acts  (Doe  v.  Smyths,  4  Maule  &  S.,  347),  and  a 
part  of  the  costs  in  the  former  action  was  occa- 
sioned by  her  application  to  be  admitted  de- 
fendant. Her  unwarrantable  inference,  by  in- 
ducing our  tenant  to  attorn,  drove  us  to  the 
necessity  of  that  action ;  and  the  only  restraint 
which  the  court  can  exercise  against  the  mul- 
tiplied actions  of  ejectment  conducted  or  de- 
fended in  the  names  of  others,  is  by  staying  the 
proceedings  till  the  injured  party  is  made  good 
for  his  costs.  Jackson  v.  Edwards,  1  Cow.,  138, 
was  not  so  strong  as  the  present,  yet  the  court 
stayed  the  proceedings,  though  Mr.  Cody,  the 
counsel  for  the  plaintiff,  urged  the  same  objec- 
tion, which  may  be  taken  here,  that  Miss  G.  is 
not  legally  liable  to  be  proceeded  against  for 
these  costs.  In  Jackson  v.  Clark,  1  Cow.,  140, 
the  motion  was  denied,  it  is  true,  but  there  the 
lessor  in  the  second  suit  was  no  way  privy  to 
the  first,  2  Archb,,  189,  Dunl.,  1025-6,  and 
597*]A.dams,  320,  *show  that  it  is  not  neces- 
sary that  the  merits  should  have  been  decided 
in  the  former  action. 

Mr.  D.  Tillolson,  contra,  denied  the  applica- 
tion of  the  authorities  cited.  They  related  to 
cases  where  the  title  had,  or  at  least,  might 
have  been  decided  ;  but  here  the  relation  in 
which  the  former  lessors  stood  to  the  tenant 
and  his  attornment  to  the  present  lessor  being 
void,  Miss  G.'s  title  could  not  possibly  have 
been  tried  in  the  former  suit  even  if  she  had 
been  admitted  defendant.  (Doe  v.  Smythe,  4 
Maule  &  S.,  347.)  On  this  ground  she  was  re- 
fused a  chance  to  defend  on  the  plaintiff's  own 
objection.  (1  Cow.,  575.) 

Ouria.  To  warrant  the  rule  as  applied  for, 
it  should,  at  least,  appear  that  the  defense  in 
the  first  suit  was  upon  the  same  title  as  the  one 
sought  to  be  enforced  here  by  Miss  Gouver- 
neur as  lessor  of  the  plaintiff.  Now  this  could 
not  have  been  so  for  Miss  Gouverneur  claimed 
in  opposition  to  the  title  of  the  tenant  in  the 
former  suit,  and  she  was  denied  a  defense  upon 
the  very  ground  that  her  title  could  not  be  tried 
as  the  former  action  was  shaped.  The  relation 
of  tenant  and  landlord,  between  Tucker  and 
the  former  lessors,  shut  out  all  dispute  about 
their  title  or  that  of  Miss  Gouverneur,  and  this, 
too,  upon  an  objection  made  by  themselves. 
Here,  then,  has  been  no  trial  or  chance  to  try 
the  title  of  the  present  lessors,  either  directly 
or  by  themselves,  or  through  any  one  in  priv- 
ity with  them. 

Motion  denied. 
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*JACKSON,  ex  dem.  WATSON  ETAL.,  [*598 
v. 

EDDY  ET  AL. 

Practice — Rule  for  Judgment,  a*  in  Case  of  Non- 
suit —  Costs  — Stipulation —  Non-enumerated 
Motion  Qi'anted — When  Opened. 

Upon  the  ordinary  rule  for  judgment  as  in  case  of 
nonsuit  nixi,  the  defendant  must  demand  costs,  &c., 
before  he  can  have  judgment. 

But  where  the  rule  is  absolute  for  judgment,  as  in 
case  of  nonsuit,  and  is  opened  upon  motion,  on  the 
payment  of  costs  and  stipulating,  the  plaintiff  must 
tender  the  costs  and  stipulate  as  a  condition  to  hav- 
injr  the  effect  of  the  rule. 

A  non-enumerated  motion,  though  granted,  may 
be  opened  of  course  at  any  time  during  the  progress 
of  the  non-enumerated  business,  the  counsel  on 
both  sides  being  in  court. 

But  if  both  are  not  present,  xemb.,  cause  should 
be  shown  upon  affidavit. 

ON  the  first  day  of  the  last  term  the  defend- 
ant's counsel  moved  for  and  took  a  rule 
for  judgment,  as  in  case  of  nonsuit,  no  one 
appearing  for  the  plaintiff  to  stipulate.  There 
had  been  no  previous  stipulation.  Mar.  8  the 
counsel  for  the  plaintiff  read  an  affidavit,  ex- 
cusing the  not  appearing  to  stipulate  upon  the 
motion,  and  a  rule  was  obtained  that  the 
judgment,  as  in  case  of  nonsuit,  be  set  aside 
on  payment  of  all  costs  since  the  default  in  not 
bringing  the  cause  to  trial,  and  the  costs  of  op- 
posing that  motion  ;  and  upon  the  further  con- 
dition that  the  plaintiff  stipulate  to  bring  his 
cause  to  trial  at  the  next  Circuit  in  N.Y .  On  the 
16th  the  costs  were  regularly  taxed  on  notice  at 
$12.87.  These  not  being  tendered  or  paid,  the 
costs  were  taxed  and  the  judgment  perfected 
Mar.  29.  On  the  same  day  a  stipulation  and 
the  costs  were  tendered  to  the  attorney  for  the 
defendant,  but  he  refused  to  receive  them,  al- 
leging that  judgment  had  been  perfected.  No 
demand  of  the  costs  had  been  made  of  the  les- 
sors of  the  plaintiff.  Notice  of  the  second  mo- 
sion  had  been  given. 

Mr.  W.  M.  Price  moved  to  set  aside  the  judg- 
ment, &c.,  for  irregularity.  He  cited  R.  C., 
Oct.  Term,  1802;  1  Cai.,  109,  154;  Id..  112;  3 
Id.,  135;  Cai.  Pr.,  515;  1  Johns.  Cas.,  30. 

Mr.  W.  Slosson,  contra. 

Curia.  The  plaintiff  moves  on  the  ground 
that  the  costs  should  have  been  taxed  and  de- 
manded, pursuant  to  the  general  rule  of  Oct. 
Term,  1802  ;  and  it  is  true  that  had  counsel 
appeared  for  the  plaintiff  he  would  have  been 
allowed  to  stipulate,  of  course.  So,  at  any 
time  during  the  term  while  the  non-enumer- 
ated business'was  in  progress,  we  should  have 
opened  the  rule  and  given  leave  to  stipulate, 
the  counsel  who  moved  originally  being  in 
court ;  and  in  *either  case,  the  plaint-  [*599 
iff  would  have  been  within  the  general  rule, 
and  might  have  waited  a  demand  of  the  costs. 
But  the  latter  would  not  have  been  done  with- 
out the  actual  presence  of  both  counsel  (vide 
1  Dunl.  Pr.,  352;  ante,  Vol.  I.,  197,  ace.); 
and  for  more  abundant  caution,  it  seems,  an 
affidavit  was  made,  showing  cause  why  a  stip- 
ulation was  not  given  in  the  first  instance,  and 
notice  of  an  application  to  set  aside  the  judg- 
ment was  given,  which  resulted  in  a  rule  strict- 
ly conditional,  setting  aside  the  judgment  on 
the  preliminary  terms  of  paying  costs  and  stip- 
ulating. The  course  which  the  business  took 
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thus  changed  the  ground,  and  it  became  the 
duty  of  the  plaintiff  to  fulfill  the  precedent 
conditions  before  he  could  take  the  benefit  of 
the  rule.  This  he  did  not  do.  Instead  of 
tendering  a  stipulation  and  costs  presently,  as 
was  his  duty,  he  lay  by  till  Mar.  29  ;  and  in 
the  meantime  the  defendant  had  perfected  his 
judgment.  The  tender  was  too  late.  This  is 
not  the  ordinary  rule  nisi,  whereon  it  is  well 
settled  that  the  defendant  must  demand  the 
costs.  It  is  so  much  a  matter  of  course  in 


these  cases  to  allow  a  stipulation,  that  we  re- 
gret such  strict  practice  being  pressed  ;  but 
with  this  we  have  nothing  to  do.  The  defend- 
ant has  been  regular.  He  had  a  right,  upon 
the  terms  of  this  rule,  to  go  on,  and  we  can 
relieve  only  upon  terms.  Let  the  judgment 
be  set  aside  on  payment  of  all  the  costs  to  this 
time. 

Rule  accordingly,  (b) 
Cited  in— 50  Ind.,  134. 


(b)  No  step  in  the  law  is,  perhaps,  more  frequent, 
than  setting  aside  a  regular  proceeding1  upon  cer- 
tain conditions;  one  of  which  is,  almost  invariably, 
the  payment  of  costs.  Tidd,  457.  Sometimes,  on 
pleading-  issuably  (Tidd,  508).  &c.,  sometimes,  on  put- 
ting in  or  justifying  bail.  Tidd,  263 ;  1  Johns.  Cos., 
396,  &c.,  &c.  But  the  exact  time  within  which  the 
party  is  to  set  about  fulfilling  the  condition  has  not 
been  precisely  ascertained  by  the  decisions  of  this 
court.  They  may,  and  generally  do,  on  request,  fix 
the  time,  but  the  rule  is  oftener  general,  on  pay- 
ment of  costs,  &c.,  omitting  to  state  any  period.  In 
Brooks  v.  Hunt,  3  Cai.,  94,  95,  "  it  was  said  by  the 
Bench  that  in  all  cases  the  period  within  which 
costs  are  to  be  paid  is  twenty  days."  But  this  fol- 
lows a  case  in  which  the  court  had  denied  a  motion 
for  judgment,  as  in  case  of  nonsuit,  upon  payment 
of  costs ;  and  must,  evidently,  be  referred  to  the 
usual  proceeding  in  such  a  case,  which  is,  on  stipu- 
lation, sin'  generis;  for  the  costs  must  first  be  de- 
manded, and  then  after  the  lapse  of  twenty  days,  if 
not  paid,  the  defendant  takes  judgment  upon  his 
€OO*]  *previous  rule.  All  this  depends  upon  the 
general  rule  of  Oct.  Term,  1803,  w,hich  regulates  the 
practice  without  regard  to  the  tertns  of  the  particu- 
lar rule  allowing  the  stipulation.  Vide  Gilliland  v. 
Morrell,  1  Cai.,  154;  Witmore  v.  Russel,  3  Cai.,  135. 
That  the  language  of  the  court  in  Brooks  v.  Hunt, 
had  this  limited  meaning  was  lately  held  in  Brad- 
street  v.  Phelps,  ante,  453,  on  motion  for  an  attach- 
ment for  non-payment  of  costs,  ordered  by  a  rule. 
Besides,  if  allowed  where  payment  is  a  condition 
precedent,  it  would  many  times  work  positive  in- 
justice. I  remember  a  case,  several  years  ago,  in 
which  the  plaintiff  had  taken  a  default,  and  had  no- 
ticed the  execution  of  a  writ  of  inquiry,  during  the 
term  at  which  the  court,  on  motion,  ordered  that 
the  default  and  all  subsequent  proceedings  be  set 
aside  on  payment  of  costs.  This  was  a  day  or  two 
before  the  writ  of  inquiry  was  to  have  been  exe- 
cuted, and  a  delay  of  twenty  days  would  have  been 
a  loss  of  the  term  to  the  plaintiff.  Accordingly,  Mr. 
C.  Ruggles,  who  was  counsel  for  the  plaintiff,  asked 
the  court  what  time  the  rule  would  allow  the  de- 
fendant to  fulfill  the  condition ;  and  Thompson,  OR. 
J.,  said  he  must  pay  the  costs  imtanter :  i.  e.  within 
twenty-four  hours,  which  is  signified  by  the  word 
iwtanter  according  to  the  case  of  Pryce  v.  Hodg- 
son, E,  35 ;  Geo.  III.,  cited  in  Tidd,  508,  note, }/.  Mr. 
J.  Sudani,  I  think,  made  that  motion,  on  the  usual 
affidavit  of  merits.  None  of  the  reported  cases 
speak  with  so  much  precision  as  to  time,  but  they 
all  agree,  as  well  as  the  books  of  practice,  that  the 
party  must  proceed  with  promptness  to  fulfill  the 
condition,  and  if  he  do  not  his  adversary  may  go  on 
with  his  cause,  entirely  disregarding  the  rule.  Mr. 
Dunlap,  in  his  Pr.,  353,  speaking  of  a  rule  granted 
on  payment  of  costs,  says:  "It  is  the  duty  of  the 
party  obtaining  the  favor  to  seek  the  opposite  party 
and  pay  or  tender  him  the  costs,  instanter,  without 
waiting  until  a  bill  is  delivered  or  the  costs  demand- 
ed." And  he  is  fully  borne  out  by  the  case  which  he 
cites  of  Pugsley  v.  Van  Alen,  8  Johns.,  352.  There  a 
default  was  set  aside  on  motion  of  the  defendant 
"  upon  payment  of  costs."  This  was  in  May  Term, 
1811.  Being  taxed  and  demanded  of  the  defendant, 
June  24  thereafter,  but  not  paid,  the  plaintiff,  more 
than  a  month  after  the  demand,  proceeded  to  exe- 
cution which  it  was  moved  to  set  aside. 

Curia.  The  rule  was  conditional  and  of  no  force, 
without  the  payment  of  costs.  This  is  the  import 
of  the  rule  as  entered,  it  being  granted  "on  pay- 
ment of  costs."  The  plaintiff  must  have  been  regu- 
lar and  the  defendant  admitted  to  plead  at  the  last 
term,  as  a  favor,  or  the  condition  of  paying  costs 
would  not  have  been  imposed.  This  being  the  case, 
it  would  not  be  reasonable  that  the  favor  should  be 
obtained  absolutely,  and  the  plaintiff  driven  to  the 
tedious  process  of  recovering  the  costs  by  attach- 
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ment.  It  may  be  doubted  whether  the  rule  would 
admit  of  the  construction  that  the  party  is  in  con- 
tempt for  not  paying  the  costs,  as  he  was  not  or- 
dered to  pay  them  but  only  admitted  to  a  favor  on 
that  condition,  and  it  was  left  to  his  volition  wheth- 
er or  not  he  would  comply  with  that  condition.  If 
a  new  trial  be  granted  on  payment  of  costs,  this 
rule,  say  the  books,  is  conditional,  and  they  must  be 
forthwith  paid.  Impey's  K.  B.,  252.  So,  when  leave 
is  given  to  a  party  to  amend,  it  is  on  the  like  condi- 
tion. 2  Cromp.i  458.  *We  have  an  analagous  [*6O1 
case  in  this  court.  In  Jackson  v.  Weston,  May 
Term,  1803,  the  court,  according  to  an  original  note 
of  the  case,  said  "that  where  a  plaintiff  is  nonsuit- 
ed, and  comes  for  a  favor  to  set  it  aside,  and  it  is  set 
aside  on  payment  of  costs,  those  costs  must  be  paid 
instanter,  and  the  party  who  is  to  pay,  must  go  and 
seek  the  other  party." 

Motion  denied. 

In  Cathcart  v.  Cannon,  1  Johns.  Gas..  220;  S.  C. 
Col.  Cas.,  65,  the  rule  was  that  the  defendant  be  ex- 
onerated, on  payment  of  costs,  which  not  being 
paid  the  plaintiff  proceeded.  Curia.  The  rule  was 
conditional  and  it  was  the  duty  of  the  defendant  to 
have  sought  the  plaintiff  and  paid  the  costs  to  him. 
without  waiting  for  a  demand  or  tender  of  a  bill. 
He  can  only  be  relieved  now  on  paying  instanter, 
&c.  Stansbury  v.  Durell,  1  Johns.  Cas.,  396 :  S.  C. 
ace.  Col.  Cas.,  102.  Tidd,  250,  speaking  of  a  like  con- 
ditional rule,  says :  "  It  is  incumbent  on  the  de- 
fendant (the  party  taking  the  rule)  immediately  to 
get  an  appointment  thereon,  from  the  master,  to 
tax  the  costs  and  to  serve  a  copy  of  it  upon  the 
plaintiff's  attorney ;  and  when  the  costs  are  taxed, 
to  pay  the  same  without  delay.  2  Archb.,  189,  S.  P. 

Instanter.  ["  Instanter  means  within  twenty- four 
hours.  Pryce  v.  Hodgson,  E,  35,  Geo.  III."  ;  Tidd 
Pr.,  508,  note  y.  An  instant  is  not  to  be  considered 
in  law,  as  in  logic,  a  point  of  time  and  no  parcel  of 
time.  By  intendment  of  law  it  may  be  divided  and 
applied  to  several  purposes.  (Vide  Jac.  L.  D.  In- 
stant., Plowd..  258  b ;  Co.  Litt,  185  b ;  Vin.  Abr.  In- 
stant., A,  pi.  2 ;  Show.,  415. 

Connect  the  definition  from  Tidd  with  the  rule 
above  laid  down  in  Pugsley  v.  Van  Alen,  and  you 
have  the  result  to  which  Ch.  J.  Thompson  came  in 
the  above  anonymous  case,  viz.:  That  where  a  rule 
is  granted  on  payment  of  costs,  they  must  be  paid 
or  tendered  within  twenty-four  hours. 

It  may  be  doubted  whether  the  rule  would  admit 
of  the  construction,  that  the  party  is  in  contempt 
for  not  paying  the  costs,  &c.,  per  Our.  in  Pugsley  v. 
Van  Alen.] 

Ifis  settled,  both  in  the  K.  B.  and  C.  P.  of  England, 
that  it  will  not  admit  of  this  construction.  Thus, 
of  paying  money  into  court,  if  the  rule  or  order  be 
drawn  up,  that  upon  payment  of  debt  and  costs 
within  a  certain  time,  the  proceedings  be  stayed  ;  if 
the  debt  and  costs  be  not  paid  within  the  time  so 
limited,  the  plaintiff  should  proceed  in  the  action  : 
for  the  rule  being  conditional,  he  cannot  thereupon 
obtain  an  attachment.  Fricker  v.  Eastman,  11  East, 
319.  This  goes  upon  the  grammatical  construction 
of  the  words,  and  as  they  are  understood  in  prac- 
tice. Ib.  And  this  was  once  so  in  the  C.  P.,  though 
in  the  particular  case  of  paying  money  into  court, 
the  form  of  the  rule  was  altered  so  as  to  give  an  at- 
tachment. Scarrall  v.  Horton,  Barn.,  283.  The  K- 
B.  denied  the  remedy  by  attachment  upon  the  con- 
ditional rule  of  that  court,  as  long  ago  as  the  ]8 
Geo.  II.,  in  Hand  v.  Danely,  2  Str.,  1220,  and  such 
appears  to  have  been  the  settled  practice  of  that 
court  ever  since.  Stokes  v.  Woodeson,  7  T.  R.,  6:  1 
Campb.  N.  P..  558,  559,  note. 

The  same  practice  appears  to  embrace  all  cases 
where  anything  is  granted  by  the  court  upon  terms. 
*Trin.  T.,  53  Geo.  III.;  Dodsley  v.  Lady  Ham-  [*602 
ilton,  5  Taunt.,  ]. 

Best,  Sergt.,  had,  in  the  last  term,  obtained  a  rule 
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JACKSON,  ex.  dera.  EDEN,  v.  RATHBONE. 

Affirmance  of  Judgment,  for  Plaintiff  in  Eject- 
ment—  Writ  of  Inquiry — Costs. 

Judgment  for  the  plaintiff  in  ejectment  affirmed 
on  error,  and  writ  of  inquiry  to  assess  the  plaintiff's 
damages  intermediate  judgment  and  affirmance ; 
held,  that  the  plaintiff  is  entitled  to  Supreme  Court 
costs,  for  the  writ  of  inquiry,  &c.,  without  regard 
to  the  amount  recovered  thereon. 

Where  a  proceeding  is  in  continuation  of  a  suit 
carried  to  judgment,  the  costs  of  such  proceeding 
follow,  at  the  same  rate  with  those  allowed  in  the 
original  suit. 

Form  of  writ  of  inquiry  on  affirmance  of  judg- 
ment in  ejectment  upon  error  under  the  Statute. 
2  B.  L.,  343,  sec.  3. 

MR.  M.  WILKINS,  for  the  defendant,  moved 
that  the  costs  in  this  cause  be  taxed,  and 
6O3*]  that  the  plaintiff's  attorney  refund  *to 
the  defendant  the  excess  which  it  should  be 
found  he  had  paid  to  the  plaintiff's  attorney 
beyond  what  was  legally  due.  The  plaintiff's 
bill  of  costs  had  been  paid,  on  demand,  with- 
out taxation.  This  cause,  which  was  eject- 
ment, had  been  removed  by  the  defendant  to 
the  Court  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors,  by  a  writ  of  error, 
and  the  judgment  therein,  which  was  for  the 
plaintiff  in  this  court,  had  been  affirmed ; 
whereupon  the  plaintiff,  on  tiling  the  remittitur, 
had  proceeded  to  execute  an  alias  writ  of  in- 
quiry, pursuant  to  the  Statute,  to  ascertain 
BO  4*]  *the  damages  of  the  plaintiff  inter- 
mediate the  judgment  and  affirmance  ;  and  the 
demand  of  the  plaintiff  was  for  the  costs  of 
this  proceeding. 

One  question  was,  whether  the  plaintiff  was 
entitled  to  Supreme  Court  costs,  or  only  C.  P. 
costs,  without  regard  to  the  amount  found  by 
the  inquisition,  as  whether  it  was  under  $50, 
or  over  $50  and  under  $250.  And  it  was  con- 
tended, that  as  the  Act  under  which  the  plaint- 
iff proceeded  gave  him  costs  of  suit,  it  meant 
C.  P.  costs  only,  which  were  regulated  by  the 
Statute  (1  R.  L.,  344,  sec.  4),  and  the  decision 
in  The  Case  of  Costs,  17  Johns.,  109. 

Mr.  L.  Mitchell,  contra. 

Curia.  The  writ  of  inquiry  is  a  continua- 
tion of  the  proceedings  in  the  first  suit.  The 
recovery  in  that  suit  carrying  Supreme  Court 
costs,  it  follows  that  they  must  be  allowed  in 
all  the  subsequent  proceedings  for  the  purpose 
of  carrying  it  into  effect.  With  this  intimation, 
we  refer  the  bill  for  taxation  to  Mr.  Irving, 
the  First  Judge  of  the  C.  P.  of  this  City  and 
County. 

Rule  accordingly. 

nisi,  for  setting  aside  an  attachment  which  had  is- 
sued against  the  sheriff  for  not  bringing  in  the 
body,  and  had  made  it  absolute  on  payment  of 
costs-  Vaughan,  Sergt.,  in  this  term,  moved  to  dis- 
charge that  rule,  upon  the  ground  that  the  defend- 
ant had  never  justified  bail,  nor  taken  any  step,  nor 
had  paid  the  costs  of  the  attachment. 

Per  Curiam.  We  have  determined  that  where 
anything  is  done  upon  terms  the  terms  are  in  the 
nature  of  a  condition  precedent,  and  that  the 
plaintiff  may  sign  judgment  without  application  to 
the  court.  Since,  therefore,  the  costs  have  not  been 
paid  to  the  plaintiff,  the  attachment  stands  and  he 
may  pursue  it.  And  they, 

Refused  the  rule. 

On  the  other  hand,  where  a  person  is  ordered  by 
rule  to  pay  costs,  and  they  are  demanded,  as  in 
Bradstreet  v.  Phelps,  ante,  453,  if  the  costs  are  not 
paid,  the  court  will,  as  in  that  case,  grant  a  rule  for 
an  attachment  against  him  absolute  in  the  first  in- 
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Where  the  computation  of  time  in  a  statute  is  to 
be  from  an  act  done,  the  first  day  should  be  ex- 
cluded. 

E.  Q.,  under  the  Statute  (sess.  41,  ch.  94,  sec.  17), 
prescribing  the  time  within  which  an  appeal  should 
be  brought  from  a  justice's  court. 

Citations— Stat.,  sess.  43,  ch.  184,  sec.  3 ;  Act,  sess. 
41,  ch.  84,  sec.  17. 

DEAN  sued  Armitage  in  a  justice's  court  in 
Washington  Co.,  recovered  judgment, 
and  Armitage  appealed  to  the  Court  of  C.  P. 
The  judgment  before  the  justice  was  rendered 
Sept.  12  last,  and  though  the  notice  of  appeal 
was  given  the  same  day,  the  bond  to  prosecute 
the  appeal  wa's  not  executed  till  the  16th  of  the 
same  month.  On  the  coming  in  of  the  justice's 
return,  at  the  last  March  Term  of  that  court, 
Dean  moved  to  quash  the  appeal,  on  the  ground 
that  the  bond  was  not  given  in  time.  It  was 
insisted  that  the  computation  of  the  time 
allowed  for  appealing  by  the  Statute  (sess.  41, 
ch.  94,  sec.  17;  Laws,  Vol.  IV.,  82  c),  must  be 
computed  inclusive  of  the  day  of  giving  the 
judgment ;  but  the  C.  P.  being  equally  divided 
on  this  question,  the  motion  was  denied. 

This  court  were  now  moved  for  &mandamun, 
to  compel  the  C.  P.  of  Washington  to  quash 
the  appeal,  upon  the  ground  taken  in  the  court 
'below  ;  and  it  was  insisted  here  that  when  the 
computation  of  time  is  to  be  made  from  an  act 
done,  the  day  on  which  the  act  is  done  is  to 
be  included  in  the  reckoning;  that  this  is  fully 
supported  by  the  decisions  in  the  English 
courts  in  analagous  cases  (Rex  v.  Aderly, 
Doug.,  463;  Castle  v.  Burdett,  3  T.  R.,  623; 
Olassington  v.  Rawlinn,  3  East,  407);  that  the, 
day  on  which  the  judgment  was  rendered  is, 
in  this  case,  the  day  on  which  the  act  is  done, 
and  is  to  be  included  ;  consequently,  the  appeal 
to  have  been  within  the  four  days  should  have 
been  on  the  15th.  The  practice  of  reckoning 
one  day  inclusive  and  the  other  exclusive  ob- 
tains only  in  the  construction  of  rules  of  court, 
and  is  the  same  here  as  in  England.  The  con- 
struction, in  such  case,  is  determined  by  rule 
of  court,  and  has  no  influence  in  giving  an 
interpretation  to  a  statute.  But, 

Per  Curiam.  We  have  departed  from  the 
rule  of  construction  adopted  by  the  English 
courts,  and  hold  that  the  same  mode  of  com- 
putation is  to  be  adopted  upon  statutes  which 
*prevails  both  in  England  and  in  this  [*6OC> 
State  as  to  notices ;  this  is  to  say,  one  day  is  to 

stance.  Vide  1  Dunl.  Pr.,  345,  and  the  cases  there 
cited :  2  Archb.  Pr.,  297,  and  the  cases  there  cited. 
Where  the  plaintiff's  attorney  demanded  the  costs 
of  the  defendant,  without  a  letter  of  attorney 
authorizing  him  to  do  so,  it  was  deemed  sufficient ; 
for  the  attorney  was,  in  fact,  entitled  to  the  costs 
when  received.  MS.,  T.,  1820;  2  Archb.  Pr.,  297.  In 
this  state  the  attorney  often  appoints  another  to 
receive  the  costs.  Ante.  453;  Dunl.,  353-354.  And 
in  The  King  v.  C.  D.,  1  Chit.,  723,  the  rule  was  made 
absolute  in  the  first  instance,  although  four  years 
had  elapsed  between  the  taxation  and  the  motion, 
though  the  allocatur  was  compared  to  a  judgment, 
and  the  attachment  to  an  execution  ;  and  it  was  in- 
sisted that  it  was  like  a  proceeding  on  a  judgment 
after  the  year  and  day,  where  there  must  be  a  scire 
facias ;  and  the  court  made  a  difference  in  the  two 
cases,  and  said  that  an  execution  might  issue  imme- 
diately, but  an  attachment  must  be  preceded  with 
actual  notice,  and  might  have  been  delayed  by  the 
party  keeping  out  of  the  way. 
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be  counted  inclusive  and  the  other  exclusive. 
We  held  this  at  the  last  terra  upon  the  Statute 
(sess.  43,  ch.  184,  sec.  3),  in  relation  to  the  sale 
and  redemption  of  lands  upon  execution, 
which  gives  to  the  judgment  creditor  fifteen 
months  from  the  sale  within  which  he  may 
redeem.  Where  the  sale  was  on  the  15th  of 
Aug.,  1822,  we  gave  the  creditor  the  whole  of 
the  15th  Nov.,  1823,  to  redeem. 

But  without  resorting  to  this  rule  of  con- 
struction, we  think  the  particular  words  of 
the  Statute  under  consideration  show  an  inten- 
tion in  the  Legislature  to  exclude  the  first  day. 
These  are,  that  the  party  appealing  shall  at 
the  time  of  rendering  such  judgment,  or  with- 

(a)  It  is  somewhat  surprising  that  in  England, 
after  a  lapse  of  centuries,  during  which  this  ques- 
tion upon  the  computation  of  time  from  an  act 
done,  has  been  so  often  passed  upon,  it  should  be 
considered  still  open,  and  indeed  of  a  nature  so 
much  at  large  as  to  be  incapable  of  submission  to  a 
general  rule.  Yet  such  is  the  result,  according  to 
the  Master  of  the  Rolls,  of  the  last  and  almost  the 
only  English  case  in  which  the  authorities  upon 
this  head  are  fully  reviewed ;  though  I  think  it  is 
not  difficult  to  perceive,  from  this  case,  that  if  the 
English  courts  ever  reach  a  general  rule,  it  will 
accord  with  that  adopted  by  the  Supreme  Court,  in 
the  matter  of  Snyder  v.  Warren,  Sheriff  of  Rensse- 
laer,  ante,  518,  and  the  present  case,  Ex  parte  Dean. 
The  English  case  to  which  I  allude  is  Lester  v.  Gar- 
land. 15  Ves.,  348,  determined  by  Sir  William  Grant, 
Master  of  the  Rolls.  That  case  was  as  follows : 

Sir  John  Lester,  by  his  will,  dated  the  25th  of  Dec., 
1804,  after  several  dispositions,  gave  and  bequeathed' 
all  the  residue  of  his  personal  estate  to  trustees, 
upon  trust,  that  in  case  his  sister,  Sarah  Pointer, 
shall  not  intermarry  with  A.  before  all  or  any  of  the 
shares  hereinafter  given  to  her  children  shall  be- 
come payable,  and  in  case  his  sister  shall,  within  six 
calendar  months  after  his  decease,  give  such  secur- 
ity as  his  trustees  or  the  survivor,  &c.,  shall  approve 
of,  that  she  will  not  at  any  time  intermarry  with  A. 
607*]  *or,  incase  she  shall  so  intermarry  with  him 
'  after  the  periods  when  all  or  any  of  the  shares  here- 
inafter bequeathed  to  her  children  shall  become 
payable  and  shall  be  paid  to  him,  her  or  them,  that 
she  will,  within  six  calendar  mouths  after  such  mar- 
riage, pay  the  amount  of  such  share  or  shares,  or 
cause  any  child  or  children  who  shall  have  received 
his,  her  or  their  share  or  shares,  to  refund  the  same 
to  the  trustees ;  then,  and  not  otherwise,  the  trust- 
ees were  directed  to  pay  such  .residuary  estate  to 
the  eight  children  of  Sarah  Pointer,  at  the  age  of 
twenty-one,  or  marriage,  with  benefit  of  survivor- 
ship: with  a  proviso,  that  in  case  his  said  sister  shall 
intermarry  with  A.  before  all  or  any  of  the  shares 
of  her  said  children  shall  become  payable,  as  afore- 
said, or  shall  refuse  or  neglect  to  give  such  security, 
as  aforesaid,  then  and  in  either  of  the  said  cases,  he 
directed  the  sum  of  £1,000  a  piece,  only,  with  inter- 
est from  his  death  or  failure  of  his  issue,  as  afore- 
said, to  be  paid  to  the  children  of  his  sister ;  and 
subject  thereto,  gave  his  residuary  estate  to  the 
children  of  his  other  sister,  Amey  Garland. 

The  testator  died  Jan.  12, 1805,  between  the  hours 
of  eight  and  nine  in  the  evening.  June  12,  the  trust- 
ees gave  to  Mrs.  Pointer  notice,  to  give  the  secur- 
ity required  by  the  will,  on  or  before  July  13.  Mrs. 
Pointer,  June  19,  gave  a  written  notice  to  the  trust- 
ees, that  she  would  give  no  security :  but  July  9  she 
gave  another  notice  in  writing,  desiring  to  know 
the  nature  and  extent  of  the  security  required,  de- 
claring that  she  was  then  willing  to  give  them  her 
bond  which  was  the  only  security  she  had  to  offer. 
In  consequence  of  that  communication,  July  11 
the  solicitor  for  the  trustees  called  upon  her  for  the 
purpose  of  agreeing  on  the  terms  of  the  bond, 
when  she  requested  further  time;  but  afterwards, 
by  a  written  notice,  dated  on  that  day,  she  refused 
to  execute.  On  the  next  day,  however,  July  12, 
upon  the  remonstrances  of  the  solicitor  for  the 
trustees,  she  did  execute  the  bond  about  7  o'clock 
in  the  evening.  On  the  same  evening,  two  of  the 
trustees  declared  their  approbation  of  the  security, 
but  the  approbation  of  the  third,  being  at  Bristol, 
could  not  be  obtained  until  some  time  afterwards; 
Mrs.  Pointer  having  executed  the  bond  at  her  resi- 
dence in  the  neighborhood  of  Poole. 

The  bill  was  filed  by  the  infant  children  of  Amey 
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in  four  days  thereafter  (that  is,  after  the  time 
of  rendering  judgment,  which  is  legally  the 
day  of  rendering  it,  and  thus  the  day  is  ex- 
cluded), serve  the  justice  personally  with  a 
notice  in  writing,  Ac.  (Sess.  41,  ch.  94,  sec. 
17).  To  exclude  the  first  day  would,  more- 
over, we  believe,  accord  with  the  uniform 
practice  under  this  Statute. 

Motion  denied.(a) 

Cited  in— 6  Cow.,  660;  1  Wend.,  42;  17  Wend.,  331 ; 
25  Wend..  697 ;  2  Hill,  356 ;  3  Den.,  16 ;  75  N.  Y.,  242  : 
28  Barb..  286;  11  How.  Pr.,  194 :  6  Abb.,  N.  S.,  99;  1 
Sheld.,  168 ;  3  McLean,  288 ;  10  Mich.,  496;  118  Mass., 
508  (19  Am.  Rep.,  475). 

Garland,  claiming  under  the  forfeiture,  upon  the 
ground,  first,  that  after  the  notices  given  by  Mrs. 
Pointer,  June  19  and  July  11,  she  could  not  retract : 
secondly,  that  the  security  was  not  executed  with- 
in the  time. 

Messrs.  Richards,  Alexander  and  Daniell,  for  the 
plaintiffs.  There  is  no  doubt  that  this  is  a  condition 
precedent.  First,  Mrs.  Pointer  was  concluded  by 
the  express  refusal  to  give  the  security  required,  if, 
as  the  defendants  insist,  she  should  retract  that  re- 
fusal. Secondly,  the  security  she  has  given  by  the 
bond,  dated  July  12,  was  not  given  within  the  time ; 
the  period  of  six  months  expiring  with  the  llth,  the 
day  on  which  the  testator  died  being  included  in  the 
computation,  according  to  the  case  of  Castle  v. 
Burditt,  3  T.  R.,  633,  and  many  other  authorities ; 
the  whole  day,  in  these  cases,  being  either  inclusive 
or  exclusive,  without  regard  to  the  hour  at  which 
the  act  is  done,  or  the  event  happens.  The  old  cases 
upon  *this  point,  collected  in  Viner  (20  Vin.,  [*60& 
Abr.,  tit.  Time),  are  contradictory ;  but  the  late  de- 
cisions, The  King  v.  Adderley,  Doug.,  463,  ed.  2, 
down  to  Castle  v.  Burditt,  following  Clayton's  case. 
5  Rep.,  1 ;  Bellasis  v.  Hester,  1  Ld.  Raym.,  280,  and 
older  cases,  are  uniform,  that  where  the  computa- 
tion is  to  be  from  an  act  done,  the  day  is  inclusive. 
In  the  case  of  Pugh  v.  The  Duke  of  Leeds.  Cowp., 
714,  it  was  considered  a  question  of  intention  ;  and 
this  is  a  mere  question  of  construction  upon  this 
will,  under  which  both  parties  claim  as  volunteers. 

Messrs.  Thomson  and  Roupell,  for  the  defendants, 
the  children  of  Mrs.  Pointer ;  Sir  Samuel  Romitty, 
Sergeant  Palmer  and  Mr.  Newholt,  for  the  Trustees. 
Admitting  that  this  is  a  condition  precedent,  the 
plaintiffs  must  establish  that  the  day  of  the  testa- 
tor's death  is  necessarily  included  in  the  computa- 
tion. No  alteration  has  taken  place  in  the  law  upon 
this  subject.  It  is  true,  for  some  purposes,  the  day 
may  be  taken  to  be  either  inclusive  or  exclusive,  of 
which  there  are  instances  both  ancient  and  modern; 
as.  to  prevent  the  penal  consequences  in  an  action 
against  The  Hundred,  in  which  a  robbery  has  been 
committed,  the  day  is  taken  inclusive,  according  to 
the  strictest  construction  (Norris  v.  The  Hundred  of 
Gautris,  Hob.,  139;  1  Brownl.,  156;  2  Roll.  Abr.,  520, 
pi.  8),  and  upon  the  same  principle,  from  the  penal 
consequence,  the  party  prevailed  in  The  King  v. 
Adderley,  Doug.,  463,  ed.  2.  But  in  all  cases,  at  which 
the  court  looks  with  favor,  the  opposite  construc- 
tion is  made,  with  the  view  to  give  validity  to  the 
transaction,  as  in  the  case  of  enrollment  under  Acts 
of  Parliament,  the  day  is  always  exclusive,  as  more 
favorable  to  the  party,  by  giving  validity  to  the 
transaction.  A  similar  distinction  is  taken  by  Mr. 
Powell  (Pow.  on  Pow.,  532),  as  the  result  of  the 
authorities,  that  where  the  act  is  to  confer  an  inter- 
est, or  to  give  an  enlarged  or  more  beneficial  enjoy- 
ment, the  day  is  to  be  taken  either  inclusive  or  ex- 
clusive ;  and  upon  the  same  principle  in  Pugh  v. 
The  Duke  of  Leeds,  the  Court  of  K.  B.  held  that  to 
effectuate  the  intention,  or  to  promote  and  uphold 
the  spirit  and  meaning  of  an  Act  of  Parliament,  the 
words  "  from  the  date,"  or  "  from  the  day,"  should 
be  construed  either  inclusive  or  exclusive,  which 
was  followed  in  Ex  parte  Fallen,  5  T.  R.,  283,  where 
Lord  Kenyon  puts  tne  case  of  an  instrument  to  be 
enrolled  within  one  day  after  execution,  which 
could  not  be  taken  to  mean  the  fragment  of  the  day 
of  execution.  The  case  in  Dyer  (Dy.,  218)  is,  though 
strong,  conformable  to  what  is  stated  in  the  Second 
Institute.  2  Inst.,  674.  The  period  of  six  months,  in 
the  case  of  lapse  to  the  Ordinary,  is  ex  elusive  of  the 
day  of  avoidance  (2  Bl.  Com.,  276),  and  upon  the 
Statute  of  Edw.  I.  (stat.  7,  Edw.  I.),  as  to  alienation 
in  mortmain,  the  year  is  exclusive  of  the  day.  In  all 
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the  cases,  where  the  computation  has  been  from  an 
act  done,  including  the  day,  the  act  has  been  one  to 
which  the  party  against  whom  the  time  was  to  run 
was  privy— an  act  either  by  him  or  to  him :  and  in 
the  case  in  Hobart,  stress  was  laid  upon  the  circum- 
stance that  he  might  immediately  bring  his  action. 
It  is  now  settled  (Bay.  on  Bills  of  Bxch.,  &c.,37>  that 
the  day  on  which  a  bill  of  exchange  is  presented  is 
<J09*]  exolusi  ve.though  the  contrary  *opinion  form- 
erly prevailed;  and  in  pleading  oyer  the  two  days 
are  exclusive  of  the  day  on  which  "it  is  demanded. 
Page  v.  Divine,  3  T.  R.,  40. 

This  is  in  the  nature  of  a  forfeiture,  and  a  forfeit- 
ure of  the  most  odious  description.  The  testator 
had  two  objects  to  give  the  residue  of  his  personal 
estate  to  the  children  of  Mrs.  Pointer,,  and  to  pre- 
vent her  marriage  with  a  particular  person,  and  the 
penalty  imposed  upon  her  to  secure  the  latter  object 
is  the  loss  of  her  children's  fortune.  The  intention 
•cannot  be  considered  indifferent  between  these  part- 
ies. These  children  were  clearly  the  first  object ; 
and  it  cannot  be  supposed  that  he  would  have  given 
up  that  object,  because  the  security  was  taken  upon 
July  13,  instead  of  the  llth  ;  or  that  he  contemplated 
this  subtile  distinction,  which  is  inconsistent  with 
the  vulgar  acceptation  of  the  words.  The  general 
principle  being  against  the  fraction  of  a  day,  the 
computation  most  material  and  most  likely  to  fall 
in  with  the  general  transactions  of  mankind,  is  to 
begin  from  the  last  moment  of  the  day  rather  than 
from  the  first.  If  the  direction  had  been  to  do  an 
act  within  one  day  after  the  testator's  death,  could 
the  day  on  which  he  died  be  possibly  considered  as 
that  dav  on  which  the  act  must  be  done?  If  this 
testator  had  died  at  the  hour  of  eleven  at  night, could 
the  remaining  hour  be  accounted  a  day,  consistently 
with  the  declared  intention  to  allow  the  full  period 
of  six  calendar  months? 

Mr.  Richards,  in  reply.  In  the  case  of  enrollment, 
ihe  interest  passes  by  the  execution  of  the  instru- 
ment ;  and  then  every  possible  construction  is  made 
to  prevent  devesting  the  right  vested  in  a  purchaser. 
In  the  case  of  the  bill  of  exchange,  the  exception  of 
thaUnstrument  depends  upon  the  law  of  merchants. 
This  is  a  mere  question  of  intention— both  parties 
•entitled  equally  to  favor.  The  fraction  of  a  day  is 
•never  allowed  in  the  computation  of  time  ;  and  as, 
under  these  words,  the  remainder  of  the  day  of  his 
decease  cannot  be  excluded,  there  is  no  other  course 
than  to  include  the  whole  of  that  day. 

The  Master  of  the  Rolls.  The  question  in  this 
cause  is,  whether  Mrs.  Pointer,  within  six  calendar 
months  after  the  decease  of  her  brother,  gave  the 
security  required  by  his  will,  as  the  condition  upon 
which  her  children  should  take  the  benefit  of  his 
residuary  estate.  He  died  Jan.  13, 1805.  at  a  quarter 
before  9  o'clock  in  the  evening.  The  security  re- 
•quired  was  executed  July  13,  following,  about  seven 
in  the  evening.  Computing  the  time  cle  momenta  in 
momentum,  six  calendar  months  had  not  elapsed  ; 
but  it  is  admitted  that  this  is  not  the  way  in  which 
the  computation  is  legally  to  be  made.  The  ques- 
tion is,  whether  the  day  of  Sir  John  Lester's  death 
is  to  be  included  in  the  six  months,  or  to  be  excl  uded. 
If  the  day  is  included,  she  did  not ;  if  it  is  excluded 
she  did  give  the  required  security  before  the  end  of 
the  last  day  of  the  six  months,  and  therefore,  did 
sufficiently  comply  with  the  condition. 

It  is  said  for  the  plaintiffs,  that  upon  this  subject 
a  general  rule  has  been  by  decision  established,  that 
where  the  time  is  to  run  from  the  doing  of  an  act 
<and  for  the  purpose  of  this  question  it  must  extend 
to  the  happening  of  an  event),  the  day  is  always  to 
«1O*]  be  included. ,  Whatever  dic-t a  *there  may  be  to 
that  effect,  it  is  clear  the  actual  decisions  cannot  be 
brought  under  any  such  general  rule.  The  present- 
ment of  a  bill  of  exchange  to  the  sight  of  the  drawee 
is  an  act  done,  and  yet  it  is  now  settled  that  the  day 
upon  which  it  is  presented  is  to  be  excluded;  though 
it  had  been  ruled  otherwise  by  three  judges  of  the 
•Court  of  C.  P.,  against  the  opinion  of  Treby,  Oh.  J. 
But  the  law  is  now  clearly  settled  against  that  decis- 
ion. The  Annuity  Act  (stat.  17,  Geo.  III.,  ch.  36) 
provides  that  the  twenty  days  shall  run  from  the 
•execution  of  the  deed.  The  execution  of  the  deed 
is  undoubtedly  an  act  done  ;  yet,  according  to  the 
decisions,  the  day  upon  which  the  deed  was  execut- 
ed is  excluded.  So,  in  a  case  in  the  House  of  Lords, 
in  17%,  in  which  I  was  counsel  (Mercer  v.  Ogilvie), 
where  the  question  was,  whether,  within  the  mean- 
ing of  the  Act  of  Parliament,  in  Scotland,  1696.  ch. 
4,  "  for  regulating  deeds  done  on  death- bed,"  a  man 
had  lived  sixty  days  after  the  making  and  granting 
of  the  deed,  it  was  held  that  the  day  on  which  the 
deed  was  made  and  granted  was  to  be  excluded. 

In  the  cases  of  alienation  in  mortmain,  the  aliena- 
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tion  is  an  act  done ;  and  yet,  according  to  a  case  in 
Brooke,  the  day  is  excluded  in  the  computation  of 
the  year,  which  the  immediate  lord  has  to  enter  for 
the  forfeiture.  Mr.  Justice  Blackstone  lays  down 
that  the  day  of  the  avoidance  of  a  living,  which 
must  be  by  an  act  done,  or  an  event  happening,  is 
excluded  in  the  computation  of  the  six  months 
which  the  patron  has  to  present.  I  do  not,  however, 
find  that  position  in  the  Second  Institute,  to  which 
the  learned  judge  in  his  Commentaries  refers. 

The  cases  chiefly  relied  on  upon  the  other  side  are 
The  King  y.  Adderley,  Doug.,  4B3,  ed.  2,  where  the 
day  on  which  the  Sheriff's  office  expired  was  held  to 
be  included  in  the  six  months,  after  which  he  is  not 
to  be  called  on  to  return  process.  The  Court  of  K, 
B.  first  thought  the  day  excluded,  but  chiefly  upon 
the  ground  that  the  Act  (stat.  30,  Geo.  II.,  ch.  37,  sec. 
3)  was  made  for  the  ease  of  sheriffs,  and  ought  to  be 
construed  favorably  for  them,  afterwards  deter- 
mined that  it  was  to  be  included ;  the  case  of  Castle 
v.  Burditt,  3  T.  R.,  633,  where  the  day  on  which  the 
notice  was  given  was  included  in  the  month  that 
was  to  elapse  before  the  action  could  be  brought ; 
the  case  of  Glassington  v.  Rawlins,  3  East,  407,  where, 
contrary  to  the  first  opinion  of  Mr.  Justice  Law- 
rence, it  was  determined.that  in  the  computation  of 
two  months,  creating  an  act  of  bankruptcy,  the  day 
of  the  arrest  is  to  be  included ;  lastly,  the  cases  upon 
the  Statute  of  Hue  and  Cry,  in  which  the  day  of  the 
robbery  is  included  in  the  year  in  which  the  party 
robbed  has  to  bring  his  action  against  The  Hundred, 
to  which  might  have  been  added  the  case  of  contin- 
ual claim.  To  prevent  a  descent  from  barring  an 
entry,  the  claim  must  be  renewed  within  a  year  and 
a  day.  Lord  Coke  says  the  year  and  day  shall  be  so 
accounted,  as  the  day  whereon  the  claim  was  made 
shall  be  accounted  one.  Co.  Litt.,  355  a. 

Upon  these  cases,  Mr.  Sergeant  Palmer  made  an 
observation  that  applies  correctly  to  all  of  them, 
except  the  first,  viz.:  that  the  act  done,  from  which 
the  computation  is  made  inclusive  of  the  day,  is  an 
act  to  which  the  party  against  whom  the  time  runs  is 
privy;  and  as  he  has,  unquestionably,  the  benefit  of 
some  portion  of  the  day.  there  is  the  less  hardship  in 
constructively  reckoning  the  whole  of  it  as  a  part  of 
the  time  allowed  him  ;  whereas,  *in  this  case,  [*611 
the  event  was  one  totally  foreign  to  the  party, whose 
time  for  deliberation  was  to  begin  to  run  from  that 
event.  Mrs.  Pointer  could  not  reasonably  be  sup- 
posed to  have  any  opportunity  of  beginning,  on  the 
day  of  Sir  John  Lester's  death,  the  deliberation 
which  was  to  govern  the  election  ultimately  to  be 
made.  In  the  case  of  a  notice  of  an  action  to  be 
brought,  the  party  necessarily  knows  the  time  at 
which  he  is  served  with  the  notice,  and  may  immedi- 
ately begin  to  consider  of  the  propriety  of  prevent- 
ing the  action  by  tendering  amends.  So  a  person 
arrested  may  immediately  set  about  endeavoring  to 
procure  bail ;  and  the  same  observation  applies  to 
the  cases  of  the  man  robbed  and  of  continual  claim. 
But  one  is  not  necessarily  conusant  of  the  death, 
still  less  of  the  contents  of  the  will  of  another.  Here, 
though  it  is  impossible,  consistently  with  the  words 
of  the  will,  to  postpone  the  commencement  of  the 
time  until  the  period  of  actual  notice,  yet  it  is  not 
reasonable  to  include  a  day,  useless  to  Mrs.  Pointer 
for  the  purpose  of  deliberation,  unless  there  is  some 
clear,  imperative  rule,  making  it  absolutely  neces- 
sary. She  had  a  very  important  choice  to  make- 
one  way  debarring  herself  of  her  natural  right  of 
marrying  whom  she  pleased ;  the  other,  excluding 
her  children  from  a  considerable  fortune.  That  is 
not  a  case  for  narrowing  the  time  allowed  for  the 
decision. 

It  if  not  necessary  to  lay  down  any  general  rule 
upon  this  subject ;  but,  upon  technical  reasoning,  I 
rather  think  it  would  be  more  easy  to  maintain  that 
the  day  of  an  act  done,  or  an  event  happening.ought 
in  all  cases  to  be  excluded,  than  that  it  should  in  all 
cases  be  included.  Our  law  rejects  fractions  of  a 
day  more  generally  (see  the  note,  h,  14  Ves. ,  554, 
where  it  is  admitted  in  bankruptcy)  than  the  civil 
law  does.  The  effect  is  to  render  the  day  a  sort  of 
indivisible  point,  so  that  any  act  done  in  the  com- 
pass of  it,  is  no  more  referable  to  any  one  than  to 
any  other  portion  of  it ;  but  the  act  and  day  are  co- 
extensive ;  and  therefore  the  act  cannot  properly  be 
said  to  be  passed  until  the  day  is  passed.  This  rea- 
soning was  adopted  by  Lord  Rosslyn  and  Lord  Thur- 
low,  in  the  ease  before  mentioned  of  Mercer  v.  Ogil- 
vie. The  ground  on  which  the  judarnent  of  the 
Court  of  Sessions  was  affirmed  by  the  House  of 
Lords,  is  correctly  stated  in  the  fourth  volume  of 
the  Dictionary  of  the  Decisions  of  the  Court  of  Ses- 
sions. In  the  present  case,  the  technical  rule  for- 
bids us  to  consider  the  hour  of  the  testator's  death 
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us  the  time  of  his  death ;  for  that  would  be  making 
a  fraction  of  a  day.  The  day  of  the  death  must, 
therefore,  be  the  time  of  the  death,  and  that  time 
must  be  passed  before  the  six  months  can  begin  to 
run.  The  rule  contended  for  on  behalf  of  the  plaint- 
iffs has  the  effect  of  throwing  back  the  event  into  a 
day  upon  which  it  did  not  happen,  considering  the 
testator  as  dead  upon  the  llth  instead  of  the  12th  of 
January ;  for  it  is  said  the  whole  of  the  12th  is  to  be 
computed  as  one  of  the  days  subsequent  to  his 
death.  There  seems  to  be  no  alternative,  but  either 
to  take  the  actual  instant  or  the  entire  day  as  the 
time  of  his  death,  and  not  to  begin  the  computation 
from  the  preceding  day. 

But  it  is  not  necessary  to  lay  do  w  n  any  general  rule. 
Whichever  way  it  should  be  laid  down,  cases  would 
occur,  the  reason  of  which  would  require  excep- 
tions to  be  made.  Here,  the  reason  of  the  thing  re- 
612*]  quires  the  *exclusion  of  the  day  from  the  pe- 
riod of  six  months  given  toMrs.Pointer.to  deliberate 
upon  the  choice  she  would  make,  and  upon  the 
wnole,  my  opinion  is,  that  she  has  entered  into  the 
security  before  the  expiration  of  the  six  months;  in 
sufficient  time,  therefore,  to  fulfill  the  condition  on 
which  her  children  were  to  take. 

SIMS  v.  HAMPTON,  1  Serg.  &  R.,  411.  This  case  is 
in  point,  with  the  Supreme  Court,  upon  the  question 
of  appeal,  but  the  Ch.  J.  of  Pa.  leaves  the  general 
question  as  much  afloat,  as  it  remains  in  Lester  v. 
Garland. 

TtLGHMAN,  Ch.  J.  This  action  was  arbitrated 
under  the  "  Act  Regulating  Arbitrations,"  passed 
March  20,  1810.  The  award  was  brought  to  the 
prothonotary,  Mr.  Barnes,  at  his  house,  out  of  of- 
fice hours,  in  the  evening  of  Aug.  1,  and  filed  by 
him,  and  entered  on  the  docket  on  the  next  day ;  so 
that  the  entry  of  the  award  was  Aug.  2.  There  was 
no  blame  in  the  prothonotary,  because  being  obliged 
by  law  to  keep  his  papers,  not  in  his  dwelling-house, 
but  in  a  public  building  appropriated  to  the  pur- 
pose, he  cannot  be  prepared  at  all  hours  to  make 
entries  in  his  docket.  Aug.  22,  the  defendant  en- 
tered his  appeal.  The  law  allows  twenty  days  alter 
the  entry  of  the  award  on  the  docket  for  an  appeal. 
The  question,  then,  is,  whether  this  appeal  was 
made  in  time.  If  the  day  on  which  the  award  was 
entered  on  the  docket  is  counted  as  one,  the  twenty 
days  expired  before  the  appeal ;  if  not,  they  had 
not  expired.  In  order  to  ascertain  with  certainty, 
whether  any  given  number  of  days  have  expired 
from  an  act  done,  it  would  be  necessary  to  count 
immediately  from  the  act,  and  the  twenty-four 
hours  next  succeeding  would  make  the  first  day. 
But  this  minuteness  of  inquiry  would  be  attended 
with  so  much  difficulty,  that  it  has  been  thought 
best  to  establish  a  general  rule  that  there  shall  be  no 
fraction  of  a  day,  except  in  cases  of  necessity.  If 
there  shall  be  no  fraction  of  a  day,  you  must  either 
include  in  your  computation  the  whole,  day  on 
which  the  act  was  done,  or  entirely  exclude  it,  and 
begin  your  count  on  the  next  day ;  and  so  far  as 
truth  is  concerned  it  is  immaterial  which  of  those 
ways  you  take.  The  chance  of  hitting  the  truth  is 
as  good  in  one  way  as  the  other,  but  in  neither  will 
you  probably  arrive  at  the  exact  truth.  It  is  no 
wonder,  then,  if  the  rule  of  computation  has  been 
laid  down  differently,  according  to  circumstances. 
The  adjudged  cases  are  not  to  be  reconciled  ;  but 
upon  a  careful  investigation  of  them,  it  may  be  per- 
ceived that  the  day  on  which  the  act  is  done  has 
been  included  or  excluded  as  the  nature  of  the 
case  indicated  to  the  court,  the  propriety  of  a  rigor- 
ous or  a  liberal  construction.  There  can  be  no  doubt, 
but  a  liberal  construction  is  proper  in  this  case.  A 
man  may  be  compelled  to  an  arbitration,  much 
against  his  will.  The  proceedings  before  arbitrat- 
ors are  not  according  to  the  course  of  the  common 
law,  and  therefore  when  an  appeal  is  made  for  the 
purpose  of  obtaining  a  trial  by  jury,  every  indul- 
gence and  facility,  consistent  with  the  Act  of  As- 
sembly, should  be  afforded.  If  the  authorities  were 
all  on  one  side,  I  should  not  be  for  disturbing  them, 
however  unreasonable  they  might  appear  to  me, 
because  no  inconvenience  is  greater  than  uncertain- 
ty of  law.  But  I  have  said  before,  that  the  decisions 
613*]  have  been  contradictory,  and  I  *will  men- 
tion one  in  favor  of  the  construction  to  which  I  in- 
cline, which  bears  a  strong  analogy  to  the  case  be- 
fore us.  By  the  Stat.  5  Geo.  II.,  ch.  27,  the  defend- 
ant on  being  served  with  process,  "  must  enter  his 
appearance  at  the  return  of  the  process,  or  within 
eight  days  after  such  return."  The  construction  of 
this  Statute  is  settled,  that  the  defendant  has  eight 
days,  exclusive  of  the  day  of  return.  1  Cromp.  Prac., 
46 ;  1  Sell.,  102.  Now  these  words  are  exactly  similar 
to  those  of  our  Act  of  Assembly.  The  Act  says 
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that  the  appeal  shall  be  made  within  twenty  days 
after  the  entry  of  the  award  on  the  docket.  The 
Statute  declares  that  the  appearance  shall  be  en- 
tered within  eight  days  after  the  return  of  the  proc- 
ess. The  entry  of  the  award  is  an  act  to  be  done, 
and  so  is  the  return  of  process.  There  are  many 
decisions  on  the  computation  of  time,  under  rules 
of  court ;  but  as  it  may  be  said  that  the  court  who 
made  the  rules  may  put  their  own  construction  on 
them,  I  choose  rather  to  rely  on  the  case  I  have 
mentioned,  which  is  on  the  construction  of  the  Stat- 
ute. One  argument  urged  by  the  plaintiff,  it  is 
proper  to  notice.particularly,  because  it  is  supported 
by  the  respectable  authority  of  the  District  Court 
of  this  city.  It  is  this ;  that  unless  the  day  of  enter- 
ing the  award  on  the  docket  is  included,  the  defend- 
ant could  not  enter  his  appeal  on  that  day.  If  this 
were  so,  I  should  embrace  the  construction  con- 
tained for  by  the  plaintiff,  but  it  does  not  appear  to 
me  that  such  is  the  consequence,  because,  if  the  ap- 
peal is  entered  on  the  day  of  the  docket  entry,  it  is 
certainly  within  twenty  days  from  and  after  the  en- 
try ;  and  that  would  be  a  case  in  which,  from  neces- 
sity, the  court  would  reject  the  artificial  rule  of  no 
fraction  of  a  day,  and  inquire  into  the  hour  and 
even  minute  in  which  the  award  and  the  appeal 
were  entered.  The  party  has  a  right  to  enter  his 
appeal  as  soon  as  he  pleases  after  the  entry  of  the 
award ;  and  of  this  right  it  would  be  monstrous  to 
deprive  him,  by  a  fiction  ;  for  when  we  say  there 
can  be  no  fraction  of  a  day,  it  is  but  a  fiction,  in- 
tended, like  all  other  legal  fictions,  to  advance  jus- 
tice and  not  to  destroy  it.  In  fictlone  juris,  semper 
subsistit  (vquitas,  and  when  it  would  work  iniquity  it 
is  always  discarded.  I  do  not  conceive,  therefore, 
that  the  right  of  entering  the  appeal  on  the  same 
day  will  be  at  all  affected  by  our  decreeing,  that 
when  it  is  not  so  entered,  the  court  will  presume 
that  the  award  was  docketed  on  the  last  minute  of 
the  day,  and  allow  the  twenty  days  next  following, 
for  entering  the  appeal-  The  defendant's  counsel 
made  another  point,  that  the  last  of  the  twenty  days 
happening  on  Sunday,  the  law  allows  one  day  more 
for  the  appeal.  It  is  unnecessary  to  decide  this,  as  I 
am  of  opinion,  on  the  first  point,  that  the  appeal 
was  entered  in  good  time. 

YEATES  and  BRACKENRIDGE,  JJ.;  concurred  sub- 
stantially in  this  opinion,  and  the  appeal  was  holden 
well  brought. 

The  same  point  was  decided  in  Browne  v.  Browne, 
3  Serg.  &  R.,  496,  as  to  the  time  within  which  an  ap- 
peal should  be  brought  from  an  alderman  to  the 
Court  of  C.  P.  The  words  of  the  Statute  giving  this 
appeal  required  it  to  be  brought  "  within  20  days 
after  judgment  being  given."  The  judgment  was 
Mar. Land  appeal  Mar.  21,  in  the  same  year,  and 
holden  well,  on  error  to  the  Supreme  Court  of  Pa. 

*The  mode  of  computing  time  often  be-  [*614 
comes  important  under  the  Statute  of  Limitations, 
as  to  which,  in  addition  to  the  solitary  English  case 
of  Norris  v.  The  Hundred  of  Gautris,  which  is  the 
most  fully  reported  in  Hobart,  139,  the  following 
case  will  be  found  of  use : 

PRESBREY  v.  WILLIAMS,  15  Mass.,  193.  Assumpsit 
on  a  promissory  note,  dated  Feb.  16, 1810,  payable 
on  demand.  The  action  was  commenced  Nov.  1, 
1817.  The  defendant  pleaded  the  Statute  of  Limita- 
tions, on  which  issue  was  joined.  Upon  the  trial  of 
this  issue,  before  the  Circuit  Court  of  C.  P.,  for  this 
Circuit,  it  appeared  that,  Nov.  1,  1811,  a  payment 
was  made  and  indorsed  on  the  note ;  and  the  plaint- 
iffs relied  on  this,  as  sufficient  to  maintain  the  issue 
on  their  part. 

The  cause  was  entered  in  this  court,  according  to 
the  provisions  of  the  Statute  of  1817,  ch.  185,  with  a 
bill  of  exceptions  containing  the  facts  above  stated. 

Messrs.  W.  and  F.  Baylies,  for  the  plaintiffs,  con- 
tended that  the  action  was  brought  within  six  years, 
next  after  the  new  promise  or  acknowledgment, 
made  Nov.  1,  1811 ;  and  that  the  day  of  the  promise 
ought  to  be  excluded  in  the  computation,  as  it  does 
in  the  case  of  a  note  payable  in  a  certain  number  of 
days  from  or  after  the  date.  Henry  v.  Jones,  8 
Mass.,  453.  So  as  to  goods  or  estate  attached,  which 
are  to  be  held  for  the  space  of  thirty  days  next  after 
final  judgment,  it  has  been  decided,  that  the  day 
after  the  judgment  is  rendered,  is  the  first  of  the 
thirty  days.  Portland  Bank  v.  Maine  Bank,  11  Mass., 
205.  They  cited  also  the  cases  of  Pugh  v.  Duke  of 
Leeds,  Cowp.,  714,  and  Holden  v.  James,  Adm.,  11 
Mass.,  400,  in  which  last  case,  it  is  said  by  the  court, 
that  where  an  administrator  had  accepted  the  trust 
Dec.  2, 1806,  the  four  years  limited  by  law  for  bring- 
ing an  action  against  him,  expired  Dec.  2, 1810- 

Mr.  J.  M.  Williams,  for  the  defendant,  cited  the 
cases  of  The  King  v.  Adderly,  Doug.,  463,  and  Castle 
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CANNON. 

Special  Verdict  by  Argument — Error — Verdict 
Vacated —  Costs. 

The  court  will  not,  on  affidavit,  amend  a  special 
verdict  agreed  upon  by  the  parties,  without  trial. 

But  if  there  appear  to  have  been  a  mistake  as  to 
a  material  fact,  by  either  party,  in  framing1  the  ver- 
dict, they  will  order  it  to  be  vacated  on  payment 
of  costs . 

"EJECTMENT.  The  parties  had,  without 
J-J  trial,  agreed  upon  a  special  verdict ;  and 
the  plaintiff  had  agreed  to  a  certain  deed  to  be 
produced  by  the  defendant,  and  made  a  part 
of  the  verdict  ;  and  an  entry  according  to 
the  deed,  material  to  the  question  upon  the 
Statute  of  Limitations,  which  arose  in  the 
cause.  The  argument  upon  the  verdict  had 
been  several  times  noticed  by  the  plaintiff,  and 
at  the  last  Oct.  Term  it  was  argued  provision- 
ally, that  the  defendant  should  produce  the 
deed  afterwards,  for  the  examination  of  the 
judges,  as  a  part  of  the  verdict.  On  its 
being  produced,  the  lessor  of  the  plaintiff  dis- 
covered, as  she  alleged  in  her  affidavit,  that  the 
description  in  the  deed  was  broader  than  she 
originally  supposed,  and  that  the  admission  of 
the  entry,  according  to  this  deed,  was  by  mis- 
016*]  take,  and  affidavits  were  *read  on  both 
sides  to  the  point  of  the  alleged  mistake ;  upon 
which, 

Mr.  A.  Burr,  for  the  plaintiff,  moved  to 
amend  the  verdict  according  to  the  fact. 

Mr.  J.  0.  Hoffman,  contra. 

Ouria.  The  verdict  was  drawn  up  and 
agreed  upon  without  trial.  The  affidavits  are 
conflicting  as  to  the  extent  of  the  entry  and 
claim,  under  this  deed,  which  we  perceive 
will  be  a  material  point  of  inquiry,  in  refer- 
ence to  the  Statute  of  Limitations.  The  ver- 
dict being,  by  consent,  an  amendment  upon 
this  motion,  is  out  of  the  question.  We  amend 
these  verdicts  where  there  has  been  a  trial 
upon  which  the  facts  have  come  under  the 
view  of  the  court  and  jury,  but  in  such  cases 
we  have  something  to  amend  by.  Here  there 
is  nothing.  We  cannot  settle  this  case  between 
the  parties.  We  must  either  refuse  our  inter- 

v.  Burditt,  3  T.  R.,  623.  and  observed  that  a  promis- 
sory note,  made  Nov.  1, 1811,  and  payable  in  one  day 
from  or  after  its  date,  would  not  be  payable  until 
Nov.  2 ;  whereas,  in  the  case  at  bar,  the  note  was 
payable  Nov.  1, 1811,  and  an  action  might  have  been 
commenced  upon  it  on  that  day.  He  relied  on  the 
case  of  Norris  v.  The  Hundred  of  Gautris,  which  is 
mentioned  in  Doug1.,  465,where  the  robbery  was  com- 
mitted Oct.  9,  and  the  action  was  commenced  Oct.  9, 
in  the  following  year ;  and  it  was  held  not  to  have 
been  commenced  "  within  one  year  next  after  the 
robbery.'1 

JACKSON,  J.,  delivered  the  opinion  of  the  court. 
In  the  computation  of  time,  the  question,  whether 
the  terminus  a  quo  shall  be  included  or  excluded, 
has  been  differently  decided  not  only  according 
to  the  words  made  use  of  in  the  different  cases,  but 
according  to  the  subject  matter  or  the  context, 
where  the  same  words  are  used. 
61 5*]  *By  the  Statute  of  Limitations,  it  was  in- 
tended that  the  plaintiff  should  have  six  full  years, 
and  no  more,  within  which  to  bring  his  action.  In 
this  case  he  might  have  brought  his  action  Nov.  1, 
1811,  as  upon  the  new  promise  then  made  (suppos- 
ing that  the  action  had  been  previously  barred  by 
the  Statute),  and  if  he  may  also  commence  it  Nov. 
1, 1817,  it  would  make  seven  first  days  of  November, 
in  the  six  years  prescribed  by  the  Statute. 
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position  entirely,  or  send  the  cause  to  a  jury  ; 
and  we  are  inclined  to  put  the  facts  in  a  train 
for  decision  by  adopting  the  latter  course. 
This  cannot  injure  the  defendant.  His  pos- 
session remains  in  the  meantime  undisturbed. 
The  proceedings  on  his  part  have  to  this 
moment  been  perfectly  regular,  and  we  think 
the  verdict  should  be  set  aside,  on  payment  of 
all  the  costs  by  the  plaintiff  ;  that  the  cause 
should  go  to  trial  upon  the  facts  disputed  here  ; 
and  that  the  other  facts  stated  in  the  verdict  be 
taken  as  admitted. 

Mr.  Hoffman  suggested,  that  as  the  proceed- 
ing was  amicable,  it  might  well  be  that  several 
of  the  matters  stated  in  the  verdict  were  con- 
ceded on  the  part  of  the  defendant  in  a  spirit 
of  compromise,  and  he  might  under  the  new 
state  of  things  produced  by  this  motion,  deem 
it  his  interest  to  controvert  them  upon  the 
trial ;  and, 

The  Court,  in  order  to  save  the  rights  of  the 
defendant  in  this  particular,  directed  a, 

RULE  :  "That  the  special  verdict  be  vacated, 
on  payment  by  the  plaintiff  of  all  costs  accrued 
since  issue  joined  ;  and  that  such  payment  be 
within  30  days." 


*CARVEY  AND  WIFE  v.  RIDER.     [*6 1 7 

New  Trial,  Costs  to  Abide  Event — After  Second 
Trial,  Successful  Party  Entitled  to  Costs  of 
both  Trials. 

Assault  and  battery,  on  habeas  corpus,  from  the 
C.  P.  1st  verdict  for  the  plaintiff,  $25 ;  new  trial, 
with  costs  to  abide  the  event,  &c.  2d  verdict,  for 
the  defendant ;  held  that  the  defendant  should  re- 
cover his  costs  of  both  trials. 

Citations— 1  Barn.  &  A.,  566 ;  8  T.  R.,  619. 

A  SSAULT  and  battery,  on  habeas  corpus 
-Q.  from  the  Orange  C.  P.  At  .the  Orange 
circuit,  in  1821,  the  verdict  was  for  the 
plaintiffs  for  $25.  The  defendant,  on  a  case 
made,  applied  to  this  court  for  a  new  trial, 
which  was  granted,  with  costs  to  abide  the 
event.  The  cause  was  again  brought  to  trial 
at  the  same  circuit,  in  Nov.,  1823,  and  a  ver- 
dict found  for  the  defendant ;  and  the  only 
question  now  was  upon  the  taxation  of  costs. 
Mr.  Story,  for  the  plaintiff,  contended  that 
the  defendant  was  entitled  to  recover  the  costs 

In  the  construction  of  a  promissory  note,  payable 
in  a  certain  number  of  days,  the  day  of  the  date  is 
excluded ;  because,  otherwise  a  note  payable  in  one 
day,  would  be  the  same  as  a  note  payable  on  de- 
mand ;  and  this  is  the  reason  given  in  the  case  of 
Henry  v.  Jones,  cited  in  the^argument.  In  the  case 
of  goods  or  estate  attached,  the  Legislature  intended 
that  the  creditor  should  have  thirty  days,  within 
which  to  levy  his  execution :  and  as  he  cannot  sue 
out  execution  until  the  day  after  the  judgment,  it 
was  rightly  considered  that  that  day  ought  to  be 
excluded. 

In  the  case  of  Holden  v.  James.  Adm.,  this  point 
was  not  before  the  court,  as  that  action  was  not 
brought  until  long  after  the  2d.  of  Dec.,  1810.  The 
expression  quoted  appears  to  be  inaccurate,  as  ap- 
plied to  the  Statute  referred  to  in  thai  case.  But 
whether  so  or  not,  it  is  manifest  that  the  court 
were  not  then  considering  whether  the  first  day 
should  be  excluded  or  included ;  and  of  course,  the 
case  furnishes  no  authority  on  the  point  now  in 
question. 

The  case  of  Norris  v.  The  Hundred  of  Gautris, 
cited  in  the  argument,  is  a  direct  authority  in  sup- 
port of  the  opinion  which  we  ha_ve  adopted,  that 
the  action  was  not  brought  within  six  years  next 
after  the  cause  of  action  accrued. 
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of  the  last  trial  only.  Both  the  C.  P.  and  K. 
B.  agree  in  this  practice.  (Bouse  v.  Bardin,  1 
H.  Bl.,  639,  and  note  b  there  ;  Smith  v.  Hatte, 
6  T.  R,  71 ;  Hankey  v.  Smith,  3  T  R.,  507  ; 
Bird  v.  Appleton,  1  East,  111.)  In  the  last  case, 
Ld.  Kenyon,  Ch.  J.,  reviews  all  the  previous 
authorities.  And  in  Howarth  v.  Samuel,  1  B. 
&  A.,  566,  the  court  say  :  "  The  rule  as  laid 
down  in  Austen  v.  Oibbs,  8  T.  R.,  619,  where 
the  costs  are  directed  to  abide  the  event,  is 
this,  that  in  case  the  same  party  succeeds  again 
on  the  second  trial,  he  shall  have  the  costs  of 
both  trials ;  but  if  the  verdict  be  different  on 
the  second  trial  from  what  it  was  on  the  first, 
the  party  succeeding  on  the  second  trial  shall 
only  have  the  costs  of  the  second  trial ;"  and 
thev  acted  upon  this  principle.  He  also  cited 
Poole  v.  Selwood,  1  Price's  Exch.,  310.  It 
might  be  said,  and  for  aught  he  knew  cor- 
rectly, that  the  usage  of  the  bar  had  been  dif- 
ferent ;  but  we  have  a  rule  declaring  that  the 
practice  of  the  K.  B.  shall  be  ours  in  cases  not 
provided  for  b'y  the  rules  of  this  court. 

Where  the  party  succeeds,  he  is,  primafacie, 
right ;  and  it  is  enough  in  justice  that  the 
opposite  party  obtains  a  new  trial,  without  the 
precedent  condition  of  paying  the  costs  of  the 
first. 

<>18*]  *Mr.  M'Kissock,  contra,  contended 
that  he  was  entitled  to  recover  the  entire  costs 
of  the  suit  from  its  commencement  in  the  C. 
P.,  to  its  termination  in  this  court,  including 
the  costs  of  the  first,  as  well  as  the  second 
trial.  He  should  not  deny  that  the  rule  laid 
down  on  the  other  side,  was  settled  in  the 
English  courts ;  but  as  he  did  not  know  that 
the  question  had  been  decided  by  this  court 
(at  any  rate,  no  decision  upon  the  question  is 
reported),  he  did  not  deem  it  improper  to  say 
that  the  English  rule  is  inconsistent  with  their 
Statute  and  with  the  very  terms  of  the  phrase, 
"with  costs  to  abide  the  event  of  the  suit."  A 
verdict  over  $25  against  us  would  carry  costs  ; 
the  suit  being  brought  here  by  Iiabeas  corpus. 
(1  R.  L.,  344,  sec.  4.)  And  on  the  other  hand, 
the  Statute  is  plain  and  conclusive  that  the 
defendant  shall  have  his  full  costs  if  he  re- 
cover. (1  R.  L.,  343,  sec.  2.)  On  granting 
the  new  trial,  the  argument  of  the  opposite 
side  might  have  been  used ;  and  this  court 
might  have  imposed  such  a  condition  as  would 
have  limited  our  costs  ;  but  that  period  has 
gone  by.  No  discretion — no  equitable  power 
of  the  court  has  been  exercised,  and,  ex  vi  ter- 
mini, we  must  recover  our  full  costs.  The 
Statute  is  left  to  its  full  operation.  The  whole 
costs  are,  by  the  terms  of  the  rule  granting  a 
new  trial,  to  follow  the  event.  No  distinction 
was  made  by  the  court.  The  very  rehearsal 
of  the  terms  in  which  the  new  trial  is  granted 
shows  the  English  rule  to  be  absurd.  He  con- 
cluded by  citing  Davila  v.  Herring,  1  Str.,  300, 
and  Burchall  v.  Bellamy,  5  Burr.,  2693. 

Curia  per  SUTHERLAND,  J.  On  granting  a 
new  trial,  the  court  exercise  a  sound  discre- 
tion in  relation  to  the  costs  of  the  trial  which 
has  already  been  had.  Where  the  verdict  is 
set  aside  for  the  misdirection  or  error  of  the 
judge,  or  as  being  against  law  or  evidence,  the 
costs  of  the  former  trial  are  directed  to  abide 
the  event  of  the  suit,  upon  the  principle  that 
the  error  which  occasions  the  setting  aside  of 
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the  verdict,  being  imputable  to  neither  party, 
and  the  case  being  still  undecided  upon  its 
merits,  there  is  no  ground  upon  which  the 
costs  should  be  put  upon  the  one  party,  rather 
than  the  other. 

*The  construction  which  the  Court  [*6 1 9 
of  K.  B.  have  put  upon  the  terms,  "  that  the 
costs  shall  abide  the  event  of  the  suit,"  is  this  : 
that  if  the  same  party  succeeds  again  on  a 
second  trial,  he  shall  have  the  costs  of  both 
trials ;  but  if  the  verdict  be  different  on  the 
second  trial  from  what  it  was  on  the  first,  the 
party  then  succeeding  shall  only  have  the  cost 
of  this  trial.  (Howarth  v.  Samuel,  IB.  &  A., 
566  ;  Austen  v.  Qibbs,  8  T.  R.,  619.)  The  rule 
has  been  differently  construed  here.  It  has 
been  understood  according  to  the  plain  and 
natural  import  of  its  terms,  and  we  believe  the 

General  understanding  of  the  profession  has 
een  that  the  party  who  finally  succeeds  is  en- 
titled to  his  costs  upon  all  previous  trials 
(whether  he  failed  or  succeeded  in  them),  if 
those  costs  were  directed  to  abide  the  event  of 
the  suit.  It  is  of  no  importance  which  way 
this  rule  is  understood,  but  only  that  it  should 
be  settled.  Whenever  the  costs  of  a  former 
trial  are  directed  to  abide  the  event  of  the  suit, 
the  finally  successful  party  is  entitled  to  the 
costs  of  both  trials. 

Rule  accordingly. 
Cited  in— 8  Daly,  245 ;  8  W.  Dig.,  145. 


COOPER 

SPICER,  SNIFFEN  AND  ODDIE,  Manucap- 
tors  of  CALDWELL. 

Special  Bail — Failure  to  Justify  after  Exception 
— Entitled  to  Exoneretur — Privilege  Personal 
— May  be  Proceeded  against,  until  Exoneretur 
Filed— Effect  as  to  Other  Bail. 

Special  bail  who  are  excepted  to,  and  neglect  to 
justify,  cease  to  be  bail ;  and  may  move  to  have  an 
exoneretur  entered  upon  the  bailpiece : 

But  till  they  do  this  they  may  be  proceeded  against 
as  bail,  and  their  names  are  properly  inserted  in  the 
recognizance  roll- 

Where  one  excepted  to,  and  not  justifying,  was 
thus  made  a  party  pro  forma  and  sued,  but  no  proc- 
ess served  on  him  ;  held,  that  the  exception  was  no 
defense  for  the  other  bail,  but  judgment  might  go 
against  all,  with  a  stay  of  execution  as  to  the  one  not 
brought  in. 

Held,  also,  that  the  other  bail  had  no  right  to 
move  in  his  behalf  for  an  exoneretur.  The  right  is 
personal  to  himself,  which  he  may  waive,  and  sutfer 
himself  to  be  charged. 

Citation— Say.,  308. 

SPICER  and  Caldwell  became  special  bail 
for  Oddie.  They  were  executed  to,  by 
the  usual  entry  on  the  back  of  the  original 
bailpiece,  notice  given  of  the  exception  to  the 
defendant's  attorney,  and  Oddie  refusing  to 
justify,  Sniff  en  *became  bail  with  [*62O 
Spicer,  and  these  latter  justified  a  special  bail. 
Sniffen  became  bail  by  singly  acknowledging 
a  separate  bailpiece  ;  and  the  exception  still 
remains  on  the  original  bailpiece,  no  waiver 
thereof  being  entered,  or  intimated  to  either  of 
the  defendants.  Judgment  against  Caldwell 
was  entered  the  first  day  of  last  Feb.  Term  ;  a 
fi.  fa.  issued,  returnable  the  next  day  (2d  day 
of  Feb.  Term) ;  a  ca.  sa.  issued  the  18th  day 
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of  the  same  month  (the  3d  day  of  the  term), 
returnable  the  24th  day  of  the  same  month 
(9th  day  of  the  term),  the  capias  ad  responden- 
dum,  against  all  three  of  the  bail,  was  issued 
on  the  25th  day  of  the  same  month  (the  10th 
day  of  term),  returnable  the  28th  day  of  the 
same  month  (13th  and  last  of  the  term),  which 
was  returned  cepi  corpora,  as  to  Spicer  and 
Sniffen,  and  non  esl  as  to  Oddie  ;  and  on  issue 
joined  of  nul  tiel  record,  the  cause  was  noticed 
for  trial  at  this  term,  the  recognizance  roll 
having  been  drawn  up  and  filed  against  all 
three  of  the  bail.  And  now, 

Mr.  W.  A.  Seely,  for  the  plaintiff,  moved  to 
bring  on  the  trial  by  record. 

Mr.  D.  Selden,  contra,  in  behalf  of  Spicer 
and  Sniffen,  and  pursuant  to  a  notice  duly 
given  for  the  purpose,  moved  that  an  exonere- 
tur be  entered  on  the  original  bailpiece  as  to 
Oddie,  and  that  the  recognizance  roll  be  set 
aside.  He  cited  Humphrey  v.  Leite,  4  Burr., 
2107,  and  Flack  v.  Eager,  4  Johns.,  185.  Oddie 
should  not  have  been  included  in  the  roll.  It 
is  an  injury  to  him  and  an  irregularity  as  it  re- 
spects the  true  bail,  who  may  move  to  set  aside 
the  proceedings.  They  have  a  right,  in  this 
way,  to  avail  themselves  of  being  improperly 
joined  with  Oddie.  When  once  excepted  to, 
a  man  is  not  bail  even  for  the  purpose  of  sur- 
rendering, though  his  name  be  not  stricken 
from  the  bailpiece.  (Mills  v.  Head,  4  Bos.  & 
P.,  137.)  On  exception  and  neglect  to  justify 
within  the  regular  time,  he  ceases  to  be  bail. 
(People  v.  Judges  of  Onondaga,  1  Cow.,  54; 
Waterman  v.  Allen,  Id.,  60.) 

Mr.  Seely,  in  reply,  agreed  that  the  exoner- 
etur should  be  entered  as  to  Oddie  if  he  had 
applied,  but  then  it  should  be  so  done  as  not 
to  interfere  with  the  recourse  of  the  plaintiff 
<>21*]  *against  the  other  defendants.  They 
have,  with  a  knowledge  of  all  the  facts, 
pleaded  nul  tiel  record  ;  the  cause  is  noticed 
for  trial  on  that  issue,  and  it  is  too  late  for 
them  to  apply  to  set  aside  the  proceedings  for 
irregularity.  They  should  have  stayed  pro- 
ceedings before  plea,  or  have  pleaded  the  mis- 
joinder,  if  it  be  one,  in  abatement.  (1  Tidd,  594.) 

Oddie  was  not  served  with  process,  and  is 
not  before  the  court.  He  cannot  be  preju- 
diced by  a  recovery,  which  must  be  merely 
formal,  as  against  him.  (Dando  v.  Tremper, 
2  Johns.,  88;  Bank  v.  Newcomb,  6  Id.,  98; 
Taylor  v.  Pettibone,  16  Id.,  66.) 

It  was  necessary,  in  point  of  form,  to  pro- 
ceed against  all  the  bail,  until  such  as  are  enti- 
tled to  be  relieved  procure  their  names  to  be 
stricken  out  of  the  bailpiece  by  an  exoneretur. 
<1  Tidd,  224;  Tubb  v.  Tubb,  1  Wils..  337; 
People  v.  Judges  of  Onondaga,  1  Cow.,  54; 
Waterman  v.  Allen,  Id.,  60  ;  Flack  v.  Eager, 
4  Johns.,  185.).  The  undertaking  of  all  joint 
and  several  parties  is  joint  as  to  all,  or  several 
as  to  each,  and  the  plaintiff,  therefore,  could 
not  proceed  in  a  joint  action  without  adding 
the  name  of  Oddie.  (1  Tidd,  995,  997  ;  Ham- 
mond on  Parties  to  Actions,  21  ;  Aleyn,  21.) 

In  1  Tidd,  224,  it  is  said  expressly  that  until 
the  bail  accepted  to  be  stricken  out  of  the  bail- 
piece,  they  are  liable  to  be  proceeded  against. 
And  in  Walter  v.  Green,  Say.,  308,  upon  a  rule 
to  show  cause  why  two  of  the  defendants, who 
had  been  excepted  to,  should  not  be  stricken 
out  of  the  bailpiece,  and  an  exoneretur  entered 
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as  to  them,  the  other  two  having  justified,  and 
a  scire  facias  being  instituted  against  the  four, 
the  master  reported  that  the  names  of  such 
persons  are  always  continued  on  the  bailpiece, 
unless  a  rule  of  court  be  made  for  striking 
them  out.  And  the  court  being  inclined  to 
make  this  rule  absolute,  upon  its  being  said 
that  if  it  should  be  done,  the  other  two  defend- 
ants might  plead  nul  tiel  record  to  the  wire 
facias,  it  was  discharged;  and  a  rule  was  after- 
wards made  that  proceedings  upon  the  scire 
facias  should  be  stayed  as  to  the  twe  defend- 
ants who  applied  to  have  their  names  stricken 
oxat  of  *the  bailpiece.  It  is  the  uniform  1^*622 
course  to  move  for  an  exoneretur.  (tulke  v. 
Bourke,  1  Bl.,  462;  Humphrey  v.  Leite,  4 
Burr.,  2107;  and  if  proceedings  have  been 
commenced  against  all,  those  whose  names  are 
stricken  out  must  pay  first  costs.  (Humphrey 
v.  Leite,  4  Burr.,  2107  ;  Gould  v.  Holdron,  7 
East,  580 ;  Fulke  v.  Bourke,  1  Bl.,  462;  1  Tidd, 
224.)  They  continue  bail  for  the  purpose  of 
surrendering  the  principal.  (1  Tidd,  224;  Rex 
v.  Sheriff  of  Essex,  5  T.  R.,  633  ;  2  Bl.,  758.) 

The  recognizance  roll  relates  back  to  the 
time  of  filing  the  bail.  In  judgment  of  law,  it 
is  enrolled  as  that  time.  In  technical  presump- 
tion, it  is  filed  with  the  bailpiece,  at  a  time 
when  the  plaintiff  cannot  know  that  the  bail 
will  be  excepted  to. 

Curia.  Had  Oddie  applied  we  should 
doubtless  have  directed  an  exoneretur,  but  he  is 
not  before  the  court  in  any  shape.  The  other 
bail  have  no  right  to  apply  for  him. 

Then  this  exception  is  introduced  as  matter 
of  defense  upon  the  trial.  It  is  said  that  Oddie 
is  not  bail — that  he  ceased  to  be  so  on  entering 
the  exception  and  neglect  to  justify.  This  is 
true  to  every  substantial  purpose.  He  ceased 
to  be  bail,  and  the  plaintiff  does  not  pursue 
him  with  the  view  to  make  him  liable,  but 
merely  as  a  formal  party  to  the  record.  There 
is  no  difficulty  in  seeing  what  the  rights  of  the 
parties  are.  The  only  difficulty  is  in  the  form 
of  adjusting  those  rights.  Strike  out  the 
name  of  Oddie,  and  the  other  defendants  will 
then  object  the  misjoinder.  Oddie  has  never 
applied  to  have  his  name  stricken  from  the 
bailpiece,  and  we  think  he  continues  bail,  in 
form,  till  this  is  done.  The  view  taken  of  this 
question  by  the  plaintiff's  counsel  is  correct. 
Walter  v.  Green,  is  in  point.  Oddie  can  never 
be  charged  as  bail,  if  he  apply  for  an  exon- 
eretur; but  he  may  also  waive  that  right  and 
submit  to  be  charged  together  with  the  other 
defendants.  The  proceeding  here  is  under 
the  Joint  Debtor  Act.  He  is  not  served  with 
process,  and  the  plaintiff  may  have  his  judg- 
ment on  filing  a  stipulation  not  to  take  out 
execution  against  Oddie ;  or  the  rule  may  be 
entered  with  a  stay  of  execution  against  him. 

"RULE  :  That  the  application  in  [*623 
behalf  of  the  defendant  Oddie  be  denied,  with 
costs  ;  that  a  stay  of  proceedings  be  so  granted 
as  to  preclude  an  actual  levy  upon  the  person 
or  property  of  the  defendant  Oddie,  under  the 
judgment  in  this  cause  ;  and  on  reading,  &c., 
notice  of  trial  by  the  record,  &c.,  and  on  read- 
ing the  record  of  cognizance;  and  on  motion, 
&c.,  ordered  judgment  for  the  plaintiff. 


Cited  in— 6  Cow.,  56. 
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THE     PEOPLE,    ex     rel.     PALMER     and 
TOMPKINS, 

v. 

VAIL.  TOMPKINS  AND  ALLEN,  Commis- 
sioners of  Highways  of  the  Town  of  NEW- 
CASTLE, in  the  County  of  WESTCHESTER. 

(See  this  case  ante,  1  Cow.,  589.) 

Application  for  Highway — Is  a  Public  Document 
Open  to  Inspection — If  in  Hands  of  Stranger, 
he  may  be  Compelled  to  File. 

The  sworn  application  of  12  freeholders  for  a 
public  highway,  pursuant  to  the  16th  section  of  the 
Act  to  Regulate  Highways  (2  R.  L.,  275),  is  a  public 
document,  open  for  inspection  by  all  the  inhabi- 
tants of  the  town  in  which  the  road  is  laid  out,  and 
belongs  to  the  town  clerk's  office. 

And  if  it  come  into  the  hands  of  a  stranger,  not  a 
Commissioner  of  Highways,  this  court  will  compel 
him  by  attachment  to  file  it  with  the  town  clerk 
for  the  inspection  of  a  person  who  is  a  party  to  a 
suit  in  which  the  road  is  in  question. 

So  for  the  inspection  of  one  who  is  prosecuting  a 
mandamus  to  compel  the  opening  of  the  road. 

Citations— Phil.  Ev.,  ed.  of  1820,  328-9,  330. 

MR.  J.  V.  HENRY  showed  cause  against  the 
rule  obtained  at  the  last  Oct.  Term  (which 
see  ant-e,  1  Cow. ,  590)  against  Nathaniel  Hyatt, 
of  Newcastle. 

He  read  the  affidavit  of  Hyatt,  in  which  he 
stated  that  he  never  had  been  a  Commissioner 
of  Highways  of  the  town  of  Newcastle,  but  he 
did  not  deny  having  possession  of  the  docu- 
ment sought  by  the  relators. 

Henry  said  that  if  he  did  not  obtain  the 
paper  as  Commissioner,  this  court  have  no 
jurisdiction  over  him.  They  might  have 
ordered  a  formal  commissioner,  to  deliver  an 
official  paper;  but  their  power  does  not  extend 
to  an  individual.  Besides,  there  is  another 
remedy.  The  relators  may  take  issue  upon 
the  return  to  the  mandamus;  and  compel 
Hyatt  to  produce  the  paper  by  a  subpoena  duces 
tecum,  on  the  trial.  The  court  will  not  inter- 
fere summarily,  and  compel  the  production  of 
a  paper  in  reference  to  a  pending  suit,  for  the 
inspection  of  the  opposite  party.  Suppose  a 
suit  upon  bond — a  stranger  gets  possession  of 
it ;  you  would  put  the  party  to  his  subpoena. 
If  he  disobeys  this,  you  will  attach  him  ;  not 
before. 

Mr.  8.  A.  Foot,  in  support  of  the  rule.  The 
court  have  taken  cognizance  of  the  subject 
matter  by  the  writ  of  mandamus.  Being  thus 
possessed  of  the  cause,  they  may  exercise  their 
624*]  *usual  powers  incident  to  a  cause  pend- 
ing. The  application  was  not  on  the  ground 
that  Hyatt  is,  but  that  he  was  a  Commissioner. 
He  was  not  a  Commissioner  when  we  applied. 
Our  being  mistaken,  in  supposing  that  he  once 
held  an  office,  cannot  vary  the  principle. 
Whether  he  had  been  sheriff,  clerk,  Commis- 
sioner, or  held  any  other  office,  could  not  affect 
our  rights.  The  ground  is  that  the  paper  is  a 
public  document  belonging  to  the  town  clerk's 
office  of  Newcastle,  and  which  this  court, 
therefore,  have  the  right  to  control.  They 
ordered  Hyatt  to  file  the  paper.  This  is  not 
like  the  case  supposed,  of  a  bond — a  mere 
private  paper.  But  pursue  the  bond  case  a 
little  farther  ;  suppose  a  bond  put  on  file  in  the 
clerk's  office  by  order  of  this  court ;  an  indi- 
vidual takes  it  from  the  office.  The  plaintiff 
is  called  on  by  rule  to  produce  it,  but  it  turns 
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out  that  a  stranger  has  it ;  have  not  this  court 
the  power  of  compelling  him  to  bring  it  in? 
What  difference,  whether  the  proceeding  be 
by  subpoena  duces  tecum,  or  by  rule  and  attach- 
ment, in  the  first  instance.  This  court  have, 
not  only  a  supervisory  control  over  inferior 
jurisdictions,  but  also  over  their  records.  Hav- 
ing this  power,  they  have  a  right  to  whatever 
is  essentially  incidental  to  an  exercise  of  that 
power.  The  record  must  be  filed  and  placed 
within  their  reach  before  they  can  use  it. 

Mr.  Henry  said  there  is  nothing  in  the  Stat- 
ute requiring  this  paper  to  be  filed  in  any 
office. 

Curia.  It  is  an  inquiry  more  important 
than  difficult,  whether  our  proceedings  are  to 
be  obstructed  in  this  manner  by  the  improper 
interference  of  an  individual.  This  man  has 
possessed  himself  of  a  document,  which  is  con- 
fessedly a  public  one.  He  now  admits  he  has 
the  paper  in  question.  A  rule  has  been  served 
on  him,  by  which  he  was  required  to  file  it ; 
but  he  replied  that  he  had  not,  and  would  not 
do  it ;  and  this  court  had  no  power  to  compel 
him.  No  authorities  to  show  the  summary 
power  of  the  court  in  such  a  case  were  cited 
on  the  argument,  nor  indeed  was  this  neces- 
sary. That  we  possess  the  power,  both  upon 
principle  and  authority,  we  do  not  entertain  a 
doubt.  A*partyhas  brought  his  suit,  [*625 
the  successful  prosecution  of  which,  from  the 
commencement  to  the  termination,  depends 
upon  the  inspection  of  this  paper.  Delay  him 
till  the  state  of  the  proceedings  will  admit  of  a 
subpoena  duces  tecum,  and  he  may  be  finally 
defeated  by  a  variance.  To  avoid  this,  the 
rule  was  made  to  file  it.  It  is  a  record  of  the 
town  of  Newcastle,  and  every  inhabitant  of 
that  town  has  a  right  to  its  inspection.  It  be- 
longs to  the  clerk's  office  of  that  town.  The 
proceeding,before  us  by  mandamus  was  with 
a  view  to  compel  the  opening  a  highway  de- 
scribed in  this  paper,  which  is  the  original 
application  of  the  freeholders.  It  came  into 
the  hands  of  this  Hyatt,  who  sets  the  public 
justice  of  his  country  at  defiance  by  peremp- 
torily refusing  to  produce  it.  The  books  are 
full  of  cases  where  the  inspection  of  public 
documents  has  been  ordered.  A  few  familiar 
instances  are  those  of  corporation  books, 
parish  registers,  books  of  the  India  Com- 
pany, books  of  a  bank,  and  the  court  rolls 
of  a  manor,  &c.  ( Vide  Phil.  Ev.,  ed.  of  1820, 
328-30,  and  the  cases  there  cited.)  Is  a  public 
document  to  be  placed  beyond  the  reach  of  the 
court,  because  an  interested  individual  chooses 
to  plunder  the  office  where  it  is  deposited,  or 
arrest  it  on  its  passage  there  ?  Suppose  this 
had  been  an  indictment  or  other  paper  belong- 
ing to  the  files  of  a  court,  could  it  be  withheld 
under  this  pretense  ?  The  authority  of  this 
court  would,  indeed,  be  nominal  (and  the  nu- 
merous authorities  on  this  head  but  an  idle 
theory),  if  it  depended  for  its  exercise  on  the 
avarice  or  fraud  of  any  individual,  whether  in 
office  or  not.  The  case  may  also  be  put  upon 
the  plain  principle  which  punishes  an  obstruc- 
tion of  our  process,  as  a  rescue.  A  case  di- 
rectly in  point,  in  every  particular,  can  hardly 
be  expected.  It  is  without  precedent  in  this 
court,  and  we  trust  that  such  a  high  handed 
measure  will  not  be  repeated.  The  course  to 
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WHITTEMORE  v.  ADAMS. 
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be  pursued  is  too  plain,  both  upon  principle 
and  authority,  to  warrant  us  in  dilating  fur- 
ther.    We  are  called  upon  to  punish  this  man, 
aud  he  must  be  attached. 
Rule  for  an  attachment. 

Cited  in-13  How.,  244 ;  19  Abb.  Pr.,  J 
665,685;  37  N.  J.  L.,  171. 


O26*]  *WHITTEMORE  v.  ADAMS. 

Insolvent's  Discharge  —  Exemption  of  Person, 
from  Imprisonment — Relates  to  Remedy — Of 
Force  only  in  State  wliere  Granted — Lex  Fori 
Governs  Remedy. 

An  insolvent  discharge  of  a  neighboring  State, 
which  exempts  the  person  from  imprisonment,  but 
leaves  the  future  acquisitions  of  the  debtor  liable 
to  execution,  relates  to  the  remedy  merely,  not  the 
contract,  and  is  not  of  any  force  in  this  State. 

Imprisonment  is  no  part  of  the  contract. 

The  lex  fori  governs  the  remedy. 

An  Insolvent  Law  does  not  operate  as  a  part  of 
the  lex  loci  contractus,  unless  it  discharge  the  con- 
tract. 

Citations— 6  U.  S.  L.,  old  ed-,294;  2  Mass..  84;  3Cr., 
319;  1  Cai.,  402;  3  Johns.,  263;  1  Ball.,  188,  229;  2 
Johns.,  198  ;  11  Johns.,  194;  7  Johns.,  117;  12  Johns., 
143 ;  1  Cow.,  103 ;  7  Cr.,  481 ;  Const.  U.  S.(  Art.  4,  sec.  1 ; 
2  U.  S.  L.,  new  ed.,  102 ;  3  Wh.,  234 ;  14  Johns.,  346 ; 
4  Wh.,  200. 

ASSUMPSIT,  on   divers  promissory  notes, 
dated  after  Mar.  3,  1803,  at  Alexandria, 
in  the  District  of  Columbia,  made  by  the  de- 
fendant. 

Plea,  "  that  he  cannot  deny  the  said  action 
of  the  said  plaintiff,  nor  but  that  he  did  under- 
take and  promise,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained 
against  him,  nor  but  that  the  said  plaintiff 
ought  to  recover  against  him,  the  said  defend- 
ant, his  damages  sustained  on  occasion  of  the 
not  performing  of  the  said  several  promises 
and  undertakings  of  him,  the  said  defendant ; 
but  the  said  defendant,  in  pursuance  of  the 
Act  of  Congress  of  the  United  States  of  Amer- 
ica, entitled,  "An  Act  for  the  Relief  of  In- 
solvent Debtors  within  the  District  of  Colum- 
bia," passed  Mar.  3,  1803  (6  U.  S.  Laws,  old 
ed.,  294),  in  discharge  of  his  person  from  the 
execution  of  the  judgment  to  be  obtained 
against  him  in  this  behalf  by  the  said  plaintiff 
in  this  action,  according  to  the  form  and  di- 
rections of  that  Statute,  says  that  he,  the  said 
defendant,  heretofore,  to  wit :  Apr.  1,  1819, 
was  in  actual  confinement  in  jail,  in  the  said 
District  of  Columbia,  to  wit :  at  the  City  and 
in  the  County  of  N.  Y.,  at  the  suit  of  a  cred- 


NOTE.— Lex  loci— Remedy.  The  remedy  is  con- 
trolled by  the  law  of  the  place  where  the  action  is 
brought.  Pitkin  v.  Thompson,  13  Pick.,  64;  Allen  v. 
Watson,  2  Hill  (S.  C.),  319 :  Watson  v.  Brewster,  1 
Pa.  St.,  381 ;  Brent  v.  Shouse,  15  La  Ann,  110 ;  Jones 
v.  Jones,  18  Ala.,  248  ;  Smith  v.  Atwood,  3  McL..  545 ; 
Qulick  v.  Loder,  13  N.  J.  L.  (1  Green),  68. 

As  to  defendants  liability  to  arrest  after  discharge 
from  imprisonment  in  another  state,  see  White  v. 
Canfteld,  7  Johns.,  117 ;  Peck  v.  Hozier,  14  Johns., 
346 ;  Hubbard  v.  Wentworth,  3  N.  H.,  43;  Webster  v. 
Massey,  2  Wash.,  157 ;  Smith  v.  Healey,  4  Conn.,  49 ; 
Titus  v.  Hobart,  5  Mason,  378. 

Statute  abolishing  imprisonment  for  debt  does  not 
impair  the  obligation  of  a  contract  within  the 
meaning  of  the  federal  constitution.  Re  Penniman, 
103  ;  U.  S.,  714. 

Constitutionality  and  effect  of  state  insolvent  laws. 
See  Hicks  v.  Brown,  12  Johns.,  142 ;  Van  Kaugh  v. 
Van  Arsdaln,  3  Cai.,  154,  notes. 
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itor  of  him,  the  said  defendant ;  and  that  he, 
the  said  defendant,  afterwards,  to  wit :  May 
3,  in  the  year  1819,  at  the  District  of  Colum- 
bia aforesaid,  to  wit :  at  the  city  and  in  the 
county  aforesaid,  having  in  all  things  con- 
formed himself  to  the  provisions  of  the  said 
Statute,  was  only  discharged  by  the  Hon.  Will- 
iam Cranch,  Ch.  J.,  of  the  U.  S.  Circuit 
Court  of  the  District  of  Columbia  aforesaid, 
he  then  being  the  acting  judge,  according  to 
and  by  virtue  of  the  said  Statute ;  and  that 
the  certificate  of  the  said  discharge  by  the  said 
Ch._J.,  was  by  him,  the  said  Ch.  J.,  on  the 
day  and  year  last  aforesaid,  at  the  District  of 
Columbia  aforesaid,  to  wit :  at  the  city  and 
county  aforesaid,  lodged  with  the  clerk  of  the 
County  of  Alexandria,  *and  by  the  [*B27 
said  clerk  duly  recorded,  pursuant  to  the  pro- 
visions of  the  said  Act,  the  said  County  of 
Alexandria  being  the  county  in  which  the  said 
discharge  took  place  ;  and  the  said  defendant 
further  says  that  the  several  promises  and  un- 
dertakings in  the  plaintiff's  said  declaration 
mentioned  and  set  forth,  and  each  and  every 
of  them,  were  made  by  him,  the  said  defend- 
ant, to  the  said  plaintiff,  before  the  said  3d 
day  of  May,  1819,  and  this  he,  the  said  de- 
fendant, is  ready,  &c. ;  wherefore  he  prays 
judgment,  and  that  his  person  be  discharged 
from  the  execution  of  the  judgment  to  be  ob- 
tained against  him,  by  the  said  plaintiff,  in 
this  action,  according  to  the  form  of  the  said 
Statute,  &c." 

Replication.  "  And  the  said,  plaintiff,  by 
his  said  attorney,  saith  that  he  ought  not  to  be 
barred  or  precluded  by  anything  by  the  de- 
fendant above  in  pleading  alleged,  from  hav- 
ing execution  against  the  person  of  the  said 
defendant  ;  because  he  says  that  the  said  de- 
fendant never  was  discharged  by  the  Honor- 
able William  Cranch,  Oh.  J.  of  the  U.  S.  Cir- 
cuit Court  of  the  said  District  of  Columbia,  in 
manner  and  form  as  the  said  defendant  hath 
above,  in  pleading,  alleged;  and  this  he  prays, 
&c." 

The  cause  was  tried  at  the  N.  Y.  Circuit 
Court,  before  Edwards,  Circuit  Judge,  Feb. 
13,  1824,  and  verdict  for  the  defendant  on  the 
above  issue. 

The  defendant  had  put  in  special  bail. 

On  these  facts,  Mr.  A.  Spencer,  for  the  de- 
fendant, now  moved  that  an  exoneretur  be  en- 
tered on  the  bailpiece,  and  that  the  plaintiff 
enter  up  a  special  judgment  against  the  future 
acquisitions  of  the  defendant  only,  with  costs 
to  the  defendant  to  be  taxed  on  the  issue  so 
found  in  his  favor,  within  twenty  days  after 
service  of  notice  of  such  rule,  or  that  the  de- 
fendant have  leave  to  enter  such  judgment  for 
him,  or  for  such  other  rule,  &c. 

On  the  other  hand,  Mr.  H.  D.  Sedgwick,  for 
the  plaintiff,  moved  for  judgment,  generally 
and  absolutely,  notwithstanding  the  finding  of 
the  jury  in  favor  of  the  discharge. 

Both  motions  were  argued  at  the  same  time. 

*Mr.  A.  Spencer  for  the  defendant.  [*628 
Wright  v.  Paton,  10  Johns.,  300,  called  in 
question  the  validity  of  a  discharge  under  this 
very  Act  of  Congress,  and  the  court  denied  its 
effect  only  on  the  ground  that  it  was  not  prop- 
erly set  forth  in  pleading.  No  jurisdiction 
was  given  by  the  plea  to  the  judge  who 
granted  the  discharge,  within  the  rule  repeat- 
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edly  laid  down  by  this  court.  It  was  virtually 
holden,  in  that  case,  that  the  person  of  the 
defendant  was  discharged,  though  the  ques- 
tion was  not  directly  determined.  The  court 
would  have  sanctioned  the  discharge  had  it 
been  properly  pleaded.  That  case  also  decides 
that  as  to  the  Union  at  large  the  Act  is  a  pri- 
vate one,  of  which  the  courts  in  the  several 
States  are  not  bound  to  take  notice  unless  it 
be  shown  to  them  in  pleading.  The  parties, 
then,  have  gone  to  trial  on  an  immaterial 
issue,  and  there  should,  at  least,  be  a  repleader 
awarded.  The  rule  laid  down  in  Hex  v. 
Philips,  1  Burr.,  301,  is,  that  "when  the  find- 
ing upon  the  issue  does  not  determine  the 
right,  the  court  ought  to  award  a  repleader, 
unless  it  appears  from  the  whole  record  that 
no  manner  of  pleading  the  matter  could  have 
availed."  In  fairness  and  propriety  the  plaint- 
iff should  have  demurred,  which  would  have 
given  the  defendant  a  chance  to  amend,  on 
the  issue  in  law  being  determined  against  him. 
He  could  then  have  set  forth  that  the  contract 
was  made  in  the  District  of  Columbia,  thereby 
incorporating  the  Act  and  making  it  a  part  of 
the  contract,  according  to  the  constant  doc- 
trine of  this  court.  (Mather  v.  Bush,  16  Johns. , 
233.)  They  will  not  allow  the  plaintiff  to  shut 
out  this  defense  by  the  artifice  of  taking  issue 
on  the  plea,  having  it  found  against  him,  and 
then  moving  for  judgment  non  obstante  vere- 
dicto.  The  court  should  not  hear  the  validity 
of  a  plea  discussed  on  a  non-enumerated  mo- 
tion when  the  party  might  have  demurred. 

It  is  true  that  the  Act  in  question  provides 
merely  for  a  discharge  of  the  person  and  for 
holding  him  to  common  bail  only ;  and  the 
14th  section  declares  that  the  discharge  shall 
have  no  greater  effect  in  any  particular  State 
than  if  the  debtor  had  been  discharged  under 
the  Insolvent  Debtor's  Law  of  any  other  State. 
The  last  provision  will  probably  be  relied  on, 
as  bringing  the  case  within  our  decisions, 
which  have  denied  all  operation  to  discharges 
<>29*]  of  other  States,  when  both  *parties 
were  not  resident  there  at  the  time  of  the  con- 
tract. The  decisions  upon  this  question  are 
by  no  means  uniform.  In  Mittar  v.  Hall,  1 
Dall.,  229,  the  Supreme  Court  of  Pa.  gave 
effect  to  a  bankrupt  discharge  in  Md.,  though 
the  plaintiff  was  a  resident  in  Pa.,  and  di- 
rected an  exonerelur  to  be  entered  upon  the 
bailpiece ;  but  a  contrary  decision  had  been 
before  made  in  James  v.  Allen,  Id.,  188,  and  in 
Donaldson  v.  Chambers,  2  Id.,  100,  a  rule  nisi 
was  granted  on  the  authority  of  Millar  v.  Hall. 
The  case  of  Hicks  v.  Brown,  12  Johns.,  142,  in 
this  court,  is  in  point.  The  defendant  had 
been  discharged  under  the  Insolvent  Act  of 
New  Orleans.  He  pleaded  the  discharge  here 
and  it  was  allowed.  It  is,  accordingly,  enough 
for  us  that  the  discharge  in  question  be  al- 
lowed the  same  effect  here  as  if  it  had  been 
granted  under  the  law  of  another  State.  It  is 
true  there  are  cases  (Peck  v.  Hosier,  14  Johns., 
346)  in  which  this  court  have  refused  to  dis- 
charge a  defendant  who  has  obtained  a  foreign 
discharge  on  common  bail,  but  the  true  ground 
of  the  refusal  was  because  the  court  would 
not  interfere  summarily.  The  party  should 
be  put  to  plead  his  discharge.  In  cases,  how- 
ever, where  bail  come  for  relief,  the  court 
have  discharged  them  without  plea.  (Seaman 
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v.  Drake,  1  Cai.,  9;  Kane  v.  Ingraham,  2 
Johns.  Cas.,  403.) 

Mr.  H.  D.  Sedgwick,  for  the  plaintiff,  cited 
Tidd  Pr.,  830,  for  the  distinction  between  a 
repleader  and  judgment  non  obstante  veredicto. 
He  was  willing  the  Statute  should  be  consid- 
ered a  private  one,  for  then  all  defense  failed  ; 
it  becomes  apparent  that  a  repleader  would  be 
useless,  and  judgment  should  be  for  the 
plaintiff  generally. 

He  opposed  the  defendant's  motion  on  sev- 
eral other  grounds  :  1.  That  the  Act  is  a  mere 
municipal  regulation  of  the  District  of  Colum- 
bia. 2.  That  it  does  not  warrant  a  plea.  It 
gives  the  remedy  specifically,  which  must  be 
by  motion  to  discharge  on  common  bail.  This 
is  by  the  10th  section,  6  U.  S.  Laws,  300.  3. 
The  plea  does  not  show  that  Judge  Cranch 
had  jurisdiction,  which  is,  indeed,  admitted  on 
the  other  side. 

As  to  the  first  point,  he  said  the  whole  Act 
related  merely  to  the  imprisonment  of  the 
body,  the  remedy  for  the  debt. 

*It  had  nothing  to  do  with  the  con-  [*63O 
tract.  The  lexfori  must  prescribe  the  remedy. 
This  arises  from  the  nature  of  things.  Every 
court  has,  and  must  abide  by,  its  own  forms ; 
and  this  rule  has  even  been  applied  to  the 
Statute  of  Limitations  of  a  neighboring  State. 
(Nash  v.  Tupper,  1  Cai.,  402.)  How  could  the 
law  of  bail  or  of  attachment  in  Mass,  be 
brought  over  and  applied  here,  though  the 
contract  were  made  there  ?  Different  States 
have  different  times  and  modes  of  enforcing 
judgment,  which  can  never  be  adopted  here. 
They  levy  their  executions  on  different  kinds 
of  property.  The  case  of  James  v.  Allen,  1 
Dall.,  188,  denied  any  effect  to  a  N.  J.  dis- 
charge, because  it  operated  as  a  mere  exemp- 
tion from  imprisonment,  did  not  extend  to  the 
contract,  and  was,  therefore,  local  in  its  effect. 
Smith  v.  Spinola,  2  Johns.,  198;  White  v. 
Canfield,  7  Id.,  117;  and  Peck  v.  Hozier,  14 
Johns.,  346,  in  this  court,  proceeded  upon  the 
same  principle.  Wright  v.  Paton,  10  Johns., 
300.  decides  nothing  as  to  the  nature  or  effect 
of  the  discharge. 

Mr.  H.  Bleecker,  same  side.  Whether  this 
Statute  be  private  or  public,  it  is  no  bar.  The 
late  decisions  of  the  Supreme  Court  of  the  U. 
S.  (Mills  v.  Duryee,  7  Cr.,  481;  Hampton  v. 
M'Connel,  3  Wh.,  234)  and  of  this  State 
(Andrews  v.  Montgomery,  19  Johns.,  162)  rela- 
tive to  the  effect  of  the  records  and  judicial 
proceedings  of  one  State,  when  sought  to  be 
enforced  in  another,  have  no  application.  It 
is  a  rule  of  general  and  universal  law  that  the 
remedy  must  always  be  governed  by  the  lex 
fori.  Nash  v.  Tupper,  1  Cai.,  402,  is  a  strong 
illustration  of  this  rule.  Hicks  v.  Brown 
merely  decides,  generally,  that  the  Insolvent 
Law  of  the  place  makes  a  part  of  the  contract 
where  that  contract  is  properly  affected  by  it — 
where  it  relates  to  the  person,  it  has  uniformly 
been  treated  as  a  modification  of  the  remedy 
alone.  To  say  otherwise  would  be  confound- 
ing the  laws  of  the  different  States,  making 
those  of  one  State  govern  in  another.  Take 
the  case  of  divorces.  What  becomes  of  the 
exclusive  legislation  of  the  State  on  this  head 
if  you  give  effect  to  these  local  laws  ?  So  as 
to  foreign  letters  of  administration,  or  judg- 
ments upon  attachment  in  another  State,  in  a 
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suit  commenced  while  the  defendant  is  absent 
from  the  State,  and  has  never  been  served 
with  process.  The  cases  giving  a  construction 
to  that  part  of  the  Federal  Constitution  which 
631*]  *declares  the  effect  of  judicial  pro- 
ceedings determine  that  effect  merely  as  evi- 
dence, or  in  relation  to  the  form  of  pleading. 
But  to  say  that  foreign  records  shall  have  the 
same  effect  throughout  and  in  every  particu- 
lar as  our  own  would  be  to  make  a  judgment 
of  Pa.  a  lien  on  lands  here,  or  make  their 
process  of  execution  run  in  this  State.  The 
same  principle  would  produce  this  state  of 
things  which  is  now  set  up  against  our  remedy 
by  ca.  sa. 

Mr.  Sedgwick  here  cited  the  case  of  The  U. 
8:  v.  Wilson,  8  Wh.,  253,  where  it  was  decided 
that  an  insolvent  debtor,  who  has  received  a 
certificate  of  discharge  from  arrest  and  impris- 
onment, under  a  State  Insolvent  Law,  is  not 
entitled  to  be  discharged  from  execution  at  the 
suit  of  the  U.  S. 

Mr.  Spencer  in  reply.  It  is  said  the  lexfori 
must  govern  as  to  the  remedy.  To  this  we 
agree,  and  the  illustrations  advanced  on  the 
other  side  are  all  correct.  But  they  do  not 
apply.  Here  the  process  is  all  gone  through 
with.  The  question  does  not  relate  to  the  pre- 
liminary proceedings,  but  the  effect  and  opera- 
tion of  the  judgment.  Suppose  the  law  had 
provided  that  the  future  acquisitions  of  the 
defendant  should  be  protected,  could  he  not 
avail  himself  of  such  a  provision  by  pleading  ? 
Mather  v.  Bush  decides,  that  if  the  contract 
succeed  the  Statute,  the  latter  is  engrafted 
upon  and  becomes  a  part  of  the  former.  Now, 
suppose  the  plaintiff  had  covenanted  that  he 
never  would  take  out  execution  against  the 
body,  might  not  the  defendant  plead  this  as  a 
release  by  operation  of  law  ?  Would  not  the 
covenant  limit  the  plaintiff  to  his  execution 
against  the  property  ?  Our  objection  does 
not  relate  to  the  remedy,  but  the  consum- 
mation. 

Curia.  The  defendant  relies  upon  an  insolv- 
ent discharge  granted  pursuant  to  an  Act  of 
the  Congress  of  the  U.  S.,  for  the  Relief  of 
Insolvent  Debtors  within  the  District  of  Co- 
lumbia. (6  U.  S.  L.,  old.  ed.,  294.)  The  10th 
section  of  that  Act  declares  its  effect.  If  a 
debtor  is  arrested  for  any  debt  contracted  be- 
632*]  fore  the  discharge,  the  court  *issuing 
the  process,  or  a  judge,  are  to  release  him  on 
common  bail.  This  discharge  is  founded  on 
a  cessio  bonorum,  but  all  the  subsequent  acqui- 
sitions of  the  debtor  remain  liable  to  execu- 
tion. 

Giving  to  this  discharge  all  the  effect  which 
can  possibly  be  claimed  under  the  Act  of  Con- 
gress, it  does  not  operate  upon  the  contract, 
but  merely  upon  the  mode  of  enforcing  it.  It 
is  a  personal  discharge  of  the  defendant — 
nothing  more  ;  and  must,  from  its  very  nat- 
ure, be  confined  in  operation  to  the  District  of 
Columbia.  The  lex  loci  contractus  does  not 
apply.  (Peck  v.  Hozzer,  14  Johns.,  346.)  Im- 
prisonment is  a  part  of  the  remedy,  not  of  the 
contract.  (Sturges  v.  Crowninshield,  4  Wh., 
200,  201.)  It  is  obligatory  on  the  courts  in  the 
District  of  Columbia  as  to  bail,  and  the  man- 
ner of  proceeding  upon  execution.  The  de- 
fendant cannot  be  imprisoned  there  ;  but  it 
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does  not  follow  that  he  is  exempt  from  impris- 
onment in  this  State. 

A  further  effect  is  contended  for,  upon  the 
principle  that  the  contract  being  made  in  the 
District  of  Columbia  during  the  existence  of 
the  law  was  entered  into  in  reference  to  it,  and 
that  the  Statute,  therefore,  is  incorporated  with 
and  becomes  a  part  of  the  contract.  This  is 
true,  so  far  as  the  nature,  validity  and  con- 
struction of  the  contract  is  concerned  ;  but  it 
has  no  application  to  the  forms  of  judicial 
proceeding.  (Pearsall  v.  Dwight,  2  Mass.,  84  ; 
Dix&on's  Exrs.  v.  Ramsay's  Exrs.,  3  Cr.,  319.) 
The  same  principle  has  been  repeatedly  acted 
upon  by  this  court  in  relation  to  the  Statute  of 
Limitations  of  adjoining  States  (Nash  v.  Tup- 
per,  1  Cai.,  402),  even  where  the  contract 
arose,  and  both  parties  resided  there.  (Ruggles 
v.  Keeler,  3  Johns.,  263.)  And  a  long  and 
unbroken  series  of  decisions  has  denied  any 
effect  to  these  personal  discharges,  beyond  the 
boundaries  of  the  State  where  they  are  granted 
(James  v.  Allen,  1  Dall.,  188  ;  Smith  v.  Spinola, 
2  Johns.,  198;  White  v.  Canfald,  7  Johns., 
117;  Sicard  v.  Whale,  11  Johns.,  194),  upon 
the  principle  that  the  Statutes  under  which 
they  are  granted  are  inapplicable,  as  a  part  of 
the  lex  loci  contractus,  but  constitute  a  part  of 
the  lexfori  merely.  (Peck  v.  Hozier,  14  Johns., 
346.) 

*The  case  principally  relied  on  by  [*633 
the  defendant's  counsel  is  Hicks  v.  Brown,  12 
Johns.,  142.  That  case  gave  effect  to  a  New 
Orleans  discharge,  which  extended  both  to  the 
person  and  contract  of  the  debtor,  and  the 
principle  of  that  case  was  again  recognized  by 
this  court  in  Sfierritt  v.  Hopkins,  1  Cow.,  103. 
Both  cases  are  plainly  distinguishable  in  this 
particular  from  the  present.  They  go  beyond 
imprisonment,  the  mere  remedy,  to  the  con- 
tract itself. 

This  distinction  is  founded,  not  only  upon 
authority,  but  upon  the  plainest  principles  of 
propriety  and  convenience  ;  and  it  was  well 
observed  at  the  bar,  that  a  contrary  rule  would 
confound  the  laws  of  the  different  States, 
making  those  of  one  State  govern  in  another. 
Suppose  a  law  of  Columbia  declaring  that 
execution  should  not  go  till  a  given  time  after 
judgment ;  that  the  defendant  should  be  im- 
prisoned for  a  limited  time  ;  that  he  should  be 
supported  by  the  creditor  during  his  imprison- 
ment, or  enjoy  jail  liberties  to  a  given  extent ; 
might  not  these  modifications  of  the  remedy  be 
extended  to  N.  Y. ,  with  the  same  propriety  as 
any  more  material  change  ?  Where  are  we  to 
stop  ?  On  the  other  hand,  suppose  a  foreign 
law  declaring  imprisonment  perpetual  until 
the  debt  is  paid,  or  inflicting  other  severe  pun- 
ishment for  insolvency,  are  our  own  laws  to 
enforce  these  various  alterations  in  the  rem- 
edy, as  a  part  of  the  lex  loci  contractus  ? 

Nor  is  this  discharge  operative  within  that 
clause  of  the  Constitution  which  declares  that 
full  faith,  credit  and  effect  shall  be  given  to  it 
as  a  judicial  proceeding  of  another  State. 
(Const.  U.  S. ,  art.  4,  sec.  1  ;  2  U.  S.  Laws,  new 
ed..  102.)  This  is  undoubtedly  true,  when  con- 
sidered in  reference  to  pleadings  and  evidence. 
(Mils  v.  Duryee,  7  Cr.,  481  ;  Hampton  v. 
M'Connel,  3  Wh.,  234) ;  but  it  is  not,  and  can- 
not be  so  in  its  greatest  extent.  The  cases 
decide  that  the  judicial  record  of  one  State 
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shall  not  lose  anything  in  verity  by  being 
carried  into  another — that  it  shall  be  tried  by 
itself  on  a  plea  of  nul  tiel  record.  But  to  give 
the  same  unlimited  effect  to  a  foreign  judg- 
ment as  to  one  of  our  own,  would  be,  as 
remarked  at  the  bar,  to  make  a  judgment  in 
one  State  bind  lands  in  another.  The  argu- 
ment, as  derived  from  the  Constitution,  is  very 
O34*]fully  and  ably  considered  by  *Shippen, 
J.,  in  James  v.  Allen,  1  Dall.,  188;  Millar  v. 
Hall,  Id.,  229,  does  not  contradict  the  doctrine 
of  the  former  case.  The  discharge  drawn  in 
question,  by  the  latter,  probably  extended  to 
the  contract ;  for,  though  decided  subsequent 
to  James  v.  Allen,  which  was  referred  to  in 
argument,  it  does  not  profess  to  question  that 
case. 

The  judgment  must  be  for  the  plaintiff,  non 
obstante  veredicto. 

RULE  :  That  the  motion  of  the  defendant  be 
denied,  with  costs  ;  and  that  judgment  be  ren- 
dered for  the  plaintiff,  generally,  notwith- 
standing the  verdict  of  the  jury. 

Cited  in— 4  Cow.,  142;  12  Wend.,  328;  16  Wend.. 
442;  12  Barb.,  634;  13  How.  Pr.,  244;  1  Hall,  647. 


STEWARD,     SEYMOUR     AND    HIGGIN- 
BOTHAM,  Executors  of  SHERMAN, 

v. 
HOTCHKISS. 

Assumpsit — Pleading — Plea  False,  in  Fact,  Or- 
dered Struck  Out. 

In  assumpsit,  the  defendant  pleaded  the  general 
issue,  and  a  second  plea,  false  in  fact,  and  about 
which  there  was  some  doubt  as  to  its  goodness  in 
point  of  law  ;  and  on  motion,  by  the  plaintiff,  the 
court  ordered  it  stricken  out. 

A  SSUMPSIT.  Mr.  J.  Plait,  for  the  plaintiff, 
li  moved  that  the  defendant's  second  plea  be 
stricken  out,  with  costs,  on  the  ground  that  it 
is  untrue,  and  was  pleaded  as  a  sham  plea. 

The  motion  was  grounded  on  the  following 
affidavits : 

1st.  An  affidavit  by  the  plaintiff's  attorney, 
that  Apr.  21,  1824,  he  received  from  the  de- 
fendant's attorney  two  pleas,  one  of  which  was 
the  general  issue ;  the  other,  a  special  plea, 
which  is  given  below  ;  that  this  plea  contains 
about  seven  folios,  and  is,  as  he  is  informed 
and  believes,  utterly  false  in  point  of  fact,  and 
is  entirely  a  sham  plea  ;  that  he  believes  it 
is  pleaded  solely  for  vexation  and  delay,  and 
that  the  defendant  has  no  defense  whatever  in 
the  cause. 

Second  plea.  That  after  the  making  of  the 
said  several  supposed  promises  and  under- 
takings in  the  said  plaintiffs'  declarations  men- 
tioned, and  before  the  commencement  of  this 
suit,  to  wit :  on  the  1st  day  of  Nov.,  A.  D. 
1823,  at,  &c.,  the  said  plaintiffs  and  the  said 
defendant  accounted  together,  of  and  concern- 
ing the  several  sums  of  money  in  the  plaint- 
iffs' declaration  mentioned,  and  so  due  and 
owing  from  the  said  defendant  to  the  said 
636*]  plaintiffs.as  executors  as  aforesaid,*and 
of  and  concerning  divers  other  sums  of  money 
then  due  and  owing  from  the  said  plaintiffs, 
as  executors  as  aforesaid,  to  the  said  defend- 
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ant ;  and  upon  that  accounting,  the  said  de- 
fendant was  then  and  there  found  in  arrear, 
and  indebted  to  the  said  plaintiffs,  as  execu- 
tors as  aforesaid,  in  the  sum  of  $250  and  no 
more  ;  and  the  said  defendant,  in  full  pay- 
ment, satisfaction  and  discharge  of  the  said 
sum  of  $250,  in  which  he  was  so  found  in 
arrear  and  indebted  as  aforesaid,  then  and 
there  made  and  delivered  to  the  said  plaintiffs, 
his  certain  promissory  note,  bearing  date  on 
the  same  day  and  year  last  aforesaid,  whereby 
he,  the  said  defendant,  for  value  received, 
promised  to  pay  the  said  plaintiffs,  as  execu- 
tors as  aforesaid,  the  said  sum  of  $250,  within 
ten  days  after  the  date  of  the  said  note  ;  which 
said  promissory  note  the  said  plaintiffs,  as 
executors  as  aforesaid,  then  and  there  accepted 
and  received,  in  full  payment,  satisfaction  and 
discharge  of  the  moneys  so  found  due  and  in 
arrear  as  aforesaid,  and  of  the  several  promises 
and  undertakings,  in  the  said  plaintiffs'  decla- 
ration mentioned ;  and  the  said  defendant,  in 
fact,  further  saith,  that  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit :  on  the 
30th  day  of  Nov.,  in  the  year  last  aforesaid, 
at,  &c.,  aforesaid,  he  paid  and  satisfied  to  the 
said  plaintiffs,  the  full  amount  of  the  said 
last  mentioned  promissory  note,  to  wit :  the 
aforesaid  sum  of  $250,  which  the  said  plain- 
iffs  then  and  there  accepted  and  received  in 
full  payment,  satisfaction  and  discharge  of  the 
moneys  so  found  due  and  in  arrear,  as  afore- 
said, and  of  the  several  promises  and  under- 
takings in  the  said  plaintiffs'  declaration  men- 
tioned ;  and  this,  &c.,  wherefore,  &c. 

The  affidavit  of  the  plaintiffs,  Seymour  and 
Higginbotham,  stated  that  they  had  never 
jointly  or  severally  stated  an  account  with  the 
defendant,  of  and  concerning  the  moneys 
sought  to  be  recovered  in  this  cause,  or  any 
other  moneys  due  from  the  defendant  to  the 
plaintiffs  as  executors  of  Sherman  ;  nor  had 
the  defendant  ever  given  to  the  plaintiffs,  or 
either  of  them,  in  settlement,  payment,  satis- 
faction or  discharge  of  their  said  demands 
against  him,  his  note  for  the  sum  of  $250,  or 
any  other  sum,  nor  had  the  defendant  ever 
*paid  the  plaintiffs,  or  either  of  them,  [*636 
the  sum  of  $250,  or  any  other  sum,  in  satisfac- 
tion and  discharge  of  the  demands  of  the 
plaintiffs  in  this  suit ;  that  their  co-plaintiff, 
Steward,  had  never  taken  any  part  in  the 
management  of  the  estate  of  the  said  Sherman, 
and  had  never,  to  their  knowledge  or  belief, 
in  his  capacity  of  executor  of  Sherman,  made 
any  settlement  with,  or  received  any  money 
from,  the  defendant,  or  any  other  debtors  of 
the  estate  of  Sherman  ;  and  that  the  plea  is  a 
sham  plea,  and  false  in  point  of  fact  in  every 
particular  ;  and  that  the  defendant  had  not.  to 
their  knowledge  or  belief,  any  defense,  either 
legal  or  equitable,  in  the  cause. 

The  affidavit  of  the  defendant's  attorney  de- 
nied that  the  plea  was  interposed  for  vexation 
or  delay,  and  showed  that  by  the  course  of  the 
circuit,  in  the  county  where  the  venue  was 
laid,  no  delay  would  be  produced  ;  that  he  be- 
lieved the  plea  good  in  point  of  form  ;  but  no 
affidavit  of  the  defendant  was  produced  as  to 
the  truth  of  the  plea  in  point  of  fact,  nor  did 
his  attorney^  swear  that  he  believed  it  true. 

Mr.  Slower,  contra,  said  the  ground  of  vexa- 
tion and  delay  failed.  There  was  ample  time 
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to  reply,  and  notice  the  cause  for  the  next  Cir- 
cuit in  the  county  where  the  venue  was  laid. 
The  plea  is  good  both  in  form  and  substance. 
The  case  of  Strong  v.  Smith,  3  Cai.,  160,  shows 
this;  nor  will  it  be  denied.  Then  the  appli- 
cation must  rest  entirely  on  the  ground  that 
the  plea  is  not  true,  and  the  defendant  may, 
upon  the  same  ground  be  deprived  of  the  gen- 
eral issue.  Why  confine  the  application  to  the 
second  plea  ?  This  is  not  the  manner  in  which 
the  plaintiffs  can  avail  themselves  of  falsehood 
in  a  plea.  They  should  reply.  They  may 
then  notice  their  cause  as  an  inquest  (Reg. 
•Gen.,  Nov.  Term,  1808);  and  unless  the  de- 
fendant swear  to  merits,  they  may  take  their 
inquest  even  out  of  its  order  on  the  calendar. 
It  is  true  that  formerly  false  pleas  were  set 
aside  with  costs,  but  this  practice  has  been 
long  since  exploded.  These  pleas  are  now  al- 
lowed, though  not  encouraged.  (1  Chit.  PI., 
520,  and  the  cases  there  cited.) 
<>37*]  *Mr.  Platt,  in  reply,  said  it  was  not 
material  whether  the  plea  was  good  on  its  face 
or  not  ;  if  false,  it  should  be  stricken  out.  If 
false  pleading  be  allowed  at  all,  the  defendant 
should  be  allowed  to  plead  but  one  plea  ;  here 
he  has  pleaded  two.  He  should  be  thrown 
back  to  his  common  law  right,  which  allowed 
of  but  one  plea.  This  is  the  only  mode,  ac- 
cording to  the  modern  practice,  in  which  the 
<;ourt  can  check  the  abuses  incident  to  the 
privilege  of  pleading  double.  It  is  not  con- 
fined so  strictly  as  the  old  practice  upon 
this  head,  which  required  an  affidavit  of  the 
truth  of  the  plea  that  it  was  material  as  advised 
by  counsel  ;  and  a  rule  or  judge's  order  was 
necessary,  as  a  preliminary  to  the  introduction 
of  a  second  plea.  Of  late  the  party  pleads 
double,  of  course  ;  and  leave  of  the  court, 
which  is  always  recited,  is  a  mere  fiction  not 
traversable.  But  the  plea  should  be  at  the 
peril  of  the  party;  if  false,  it  should  be  stricken 
out,  on  motion.  The  object  of  this  second  plea 
is  plain  ;  it  was  to  provoke  a  demurrer,  and 
hang  up  the  cause  for  the  purpose  of  delay. 
The  defendant  should  be  put  to  his  affidavit. 
He  concluded  by  citing  Pierce  v.  Blake,  2 
Salk.,  515  ;  White  v.  Howard,  3  Taunt.,  338 ; 
Solomons  v.  Lyon,  1  East,  369,  and  Blewitt  v. 
Marsden,  10  East,  237. 

Curia.  This  plea  is  false  in  fact  beyond  all 
•doubt,  and  there  is  some  difficulty  in  saying 
whether  it  should  be  answered,  or  is  demurra- 
ble.  Notwithstanding  the  legal  question  which 
arises  upon  its  face,  we  should  suffer  it  to  stand 
upon  a  very  slight  suggestion  of  its  truth;  none 
such  is  made.  Its  falsehood  is  conceded,  and 
we  will  not  suffer  the  plaintiff  to  be  placed  in 
danger  of  a  trap,  by  requiring  him  to  elect 
whether  he  will  answer  or  demur  to  a  plea 
which  is  not  plainly  valid  in  law  upon  its  face, 
and  at  the  same  time  is  admitted  to  be  untrue 
in  fact.  Take  your  rule. 

Rule  to  strike  out  the  second  plea.(a) 

Cited  in— 4  Cow.,  47  :  6  Cow.,  35,  36 ;  45  N.  Y.,  283 ;  8 
Barb.,  79 ;  15  Barb.,  16 ;  6  How.  Pr.,  356 :  12  How. 
Pr.,  564;  15  How.  Pr.,  372 :  48  How.  Pr.,  83 ;  7  Hob., 
436  ;  38  Super.,  139. 

(a)  Richley  v.  Proone,  H.  T.,  1823,  K.  B.:  1  Barn. 
&  C.,  286. 
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*COX,  Widow,  Demandant,    [*638 

v. 
JAGGER  AND  BELKNAP,  Tenants. 

Action  for  Dower — Plea  of  Submission  to  Arbi- 
trators and  Award —  When  Award  may  be 
Good  in  Part  and  Bad  in  Part — Award 
Operates  as  Estoppel — Riqht  of  Dower,  Rests 
in  Action  Only — Costs — If  Parts  of  Award 
Irreconcilable,  Former  Part  Prevails. 

In  dower,  the  tenants  pleaded  that  the  demand- 
ant's son  having  conveyed  the  premises  to  the  ten- 
ants, with  warranty,  &c.,  the  demandant  and  her 
son,  by  writing  sealed,  reciting:  these  facts,  and  that 
the  demandant  had  agreed  with  her  son  to  take  a 
certain  annual  sum  in  lieu  of  dower,  referred  it  to 
three  arbitrators  to  determine  the  amount  and  the 
security  for  payment,  and  the  demandant  cove- 
nanted, that  on  the  award  being  fulfilled,  she  would 
release  her  dower  to  the  son,  and  the  performance 
of  the  son  was  guarantied  by  one  of  the  tenants ; 
that  the  arbitrators  awarded  a  sum  payable  quarter- 
ly by  the  son,  or  the  tenants  or  either  of  them,  and 
that  the  son  should  pay  the  costs  of  the  controversy; 
that  a  certain  sum  of  money  vested  in  the  tenant's 
hands  for  their  indemnity  should  be  the  security; 
and  that  all  suits,  quarrels,  &c.,  touching  the  prem- 
ises, should  cease,  &c.;  and  that  in  default  of  ful- 
filling the  award  the  demandant  might  enter,  &c.; 
and  the  plea  then  averred  that  the  costs  had  been 
tendered;  that  the  quarterly  sum  had  been  paid  to, 
and  accepted  by  the  demandant,  up  to  the  time  of 
the  commencement  of  the  suit;  and  the  award  in 
all  respects  performed  on  the  part  of  the  son  and 
tenants ;  held,  that  this  award  was  a  bar  to  the  ac- 
tion; that  it  was  not  necessary  that  a  release  should 
be  awarded:  that  though  the  arbitrators  might  have 
misjudged  as  to  the  security,  and  fixed  upon  one 
which  was  insufficient,  this  would  not  affect  the 
award,  their  determination  being  conclusive ;  that 
though  the  award  was  void  so  far  as  it  provided  for 
a  payment  by  the  tenants,  and  though  it  might  be 
void  in  awarding  costs,  which  had  been  provided 
for  by  the  submission,  yet  this  would  not  affect  the 
whole,  and  it  should  stand  and  be  enforced  for  the 
residue. 

Where  the  parties  have  power  to  transfer  real 
property,  arbitrators  may  award  that  they  shall 
do  it. 

An  award  may  be  good  in  part  and  bad  in  part. 

Where  the  part  which  is  void  is  not  so  connected 
with  the  rest  as  to  affect  the  justice  of  the  case,  it  is 
void  only  pro  tanto. 

An  award  that  all  suits  touching  the  premises 
shall  cease  is  equivalent  to  a  release. 

An  award  does  not  transfer  a  title,  but  a  party  to 
it  is  concluded  by  his  own  agreement  from  dis- 
puting the  title.  It  operates  as  an  estoppel. 

The  right  to  dower,  till  assigned,  rests  in  action 
only.  It  may  be  released,  but  the  widow  cannot  in- 
vest another  with  the  right  to  an  action  for  it ;  and 
an  award  will  extinguish  the  right. 

The  authority  to  award  costs  is  necessarily  inci- 
dent to  the  power  of  arbitrators. 

An  award,  that  aii  annual  sum  shall  be  paid  in  lieu 
of  dower,  is  valid;  but  a  further  provision.that  in  de- 
fault of  payment  the  demandant  may  enter,  is  void 
as  being  repugnant  to  the  former.  The  latter  must 
be  rejected,  but  the  former  remains. 

The  rule  is,  that  when  one  part  of  an  award  is  ir- 
reconcilable with  another,  the  first  part  shall  pre- 
vail, and  the  latter  be  rejected. 

Citations— Kyd.  Aw.,  61;  13  Johns.,  264;  3  East,  16: 
15  Johns.,  197,  497;  2  Koll.,  1;  12  Mod.,  234:  Cald.  Arb., 
129. 130,  212;  Garth..  378  Ld.  Raym.  247;  Salk.,  69;  1 
Cruise  Dig.,  159,  sec.  2;  17  Johns.,  168;  20  Johns.,  413: 
14  Johns.,  161;  3  Bulst.,  62;  Pop.,  15,  16;  Kyd.,  216, 
217. 

DOWER,  unde  nihil  habet,  by  Mary  Cox, 
widow  of  John  Cox,  deceased,  of  land, 
&c. ,  in  the  town  of  Newburgh,  in  Orange  Co. 
*Plea,  that  after  the  decease  of  Cox,  [*639 
the  husband,  to  wit:May31,1821,atNewburgh, 
&c.,  Alexander  Cox,  the  son  of  the  demand- 
ant, and  her  late  husband,  John  Cox,  having 
been  previously  seised  in  fee  simple  of  the 
premises  in  question  and  having  prior  to  that 
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day  conveyed  the  same  to  the  tenants,  with 
covenants  of  warranty,  and  for  quiet  enjoy- 
ment, and  against  incumbrances,  Alexander 
Cox  and  the  demandant,  on  the  said  May  31, 
at  Newburgh  aforesaid,  by  their  certain  writ- 
ing, signed  with  their  names  and  sealed  with 
their  seals,  date,d  the  said  May  31,  recited  in 
substance,  that  whereas  the  said  Mary  Cox,  as 
widow  of  the  said  John  Cox,  deceased,  was  en- 
titled to  dower  in  all  that  farm  sold  by  the 
said  Alexander,  the  son,  to  the  said  Belknap 
and  Jagger,  and  which  had  belonged  to  the 
said  John  Cox,  deceased,  in  his  lifetime;  and' 
that  the  said  Mary  had  agreed  with  the  said 
Alexander,  to  take  a  certain  sum  of  money  to 
be  paid  quarterly  during  her  lifetime,  in  lieu 
of  her  dower  of  the  said  farm  of  her  said 
husband,  deceased;  and  that  the  parties  afore- 
said could  not  agree  as  to  the  sum  so  to  be  paid 
as  aforesaid,  in  lieu  of  her  dower;  and  it  was, 
by  the  said  writing,  stipulated  and  agreed  by 
and  between  the  said  Alexander  and  the  said 
Mary,  to  leave  to  the  decision  of  Thurston 
Wood,  Alexander  Ross  and  James  Waugh,  to 
determine,  as  well  the  amount  of  moneys  to  be 
paid  by  the  said  Alexander  to  the  said  Mary 
quarterly,  for  her  said  dower  during  her  nat- 
ural life,  as  the  amount  of  the  security  and  the 
nature  of  the  same  by  the  said  Alexander  to 
be  given  to  the  said  Mary  for  the  punctual 
payment  of  the  same  as  aforesaid,  provided 
the  award  of  the  said  arbitrators  was  made 
and  ready  to  be  delivered,  on  or  before  June  7 
64O*]  *then  next  after  the  date  of  the  said 
writing;  and  it  was  thereby  further  stipulated 
and  agreed  by  the  said  Mary,  that  on  the  ful- 
fillment of  the  said  award  of  the  said  arbitra- 
tors, on  the  part  of  the  said  Alexander,  she 
should  give  him  a  full  and  entire  release  of 
dower,  and  damages  for  the  detention  of  the 
same,  and  the  said  Alexander  agreed  to  pay  all 
the  costs  of  the  said  proceedings,  and  the  costs 
of  the  said  Mary,  in  relation  to  the  same;  and 
it  was  thereby  further  agreed  that  the  parties, 
the  said  Mary  and  Alexander,  would  abide  by 
the  decision  of  the  said  arbitrators  or  a  ma- 
jority thereof,  under  the  penalty  of  $1000,  the 
fulfillment  of  all  which  covenants  on  the  part 
of  the  said  Alexander,  the  tenants  averred, 
was,  on  the  said  May  31  guarantied  by  the 
tenant  Jagger,  by  his  instrument  in  writing, 
under  his  hand  and  seal,  to  the  writing  first 
mentioned  underwritten;  that  before  the  ex- 
ecution of  the  first  mentioned  writing  by  the 
said  Alexander  and  Mary  respectively,  to  wit: 
Aug.  31,  1820,  the  said  Alexander  Cox  con- 
veyed in  fee  simple,  with  covenants  of  war- 
ranty, of  quiet  enjoyments  and  against  incum- 
brances, to  the  tenants,  the  premises  in  ques- 
,  tion,  by  means  whereof  the  tenants  entered 
into  and  were  seised  of  the  said  premises  as  of 
their  demesne  in  fee  simple;  that  after  making 
the  said  first  mentioned  writing,  and  before 
the  said  June  7,  to  wit:  June  5,  A.  D.,  1821, 
at  Newburgh,  aforesaid,  the  said  T.  Wood,  A. 
Ross  and  J.  Waugh,  did  make  their  award  in 
writing,  under  their  respective  hands  and 
seals,  and  ready  to  be  delivered  to  the  said 
parties  in  difference,  and  did  thereby  award, 
adjudge  and  determine  that  all  suits,  quarrels 
and  controversies  touching  the  said  premises 
should  cease  and  be  no  f  urther]prosecuted ;  and 
did  thereby  further  award,  adjudge  and  de- 
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termine  that  the  said  Alexander,  or  the  said 
John  and  Oliver  (the  tenants),  or  either  of 
them,  should  pay  or  cause  to  be  paid  to  the 
said  Mary  Cox  (the  demandant),  or  her  legal 
representatives,  the  yearly  sum  of  $35,  of 
and  in  lieu  of  her  said  right  of  dower, 
as  aforesaid,  to  be  paid  to  her  or  her  legal 
representatives  as  aforesaid,  in  quarterly 
payments;  that  is  to  say,  the  sum  of  $8.75, 
at  the  expiration  of  each  and  every  three 
months,  Commencing  May  1,  then  [*641 
last  past,  the  said  John  and  Oliver  being  the 
present  owners  of  the  property  in  question, 
and  having  an  adequate  sum  vested  in  their 
hands  to  indemnify  them.  And  should  the 
said  Alexander,  his  heirs  or  assigns,  or  the 
said  John  and  Oliver,  or  either. of  them,  neg- 
lect or  refuse  to  pay  to  the  said  Mary,  or  her 
legal  representatives,  as  aforesaid,  the  yearly 
sum  of  $35  as  aforesaid,  during  her  natural 
life,  to  be  paid  quarterly  as  aforesaid,  that 
then  and  from  thenceforward,  it  should  and 
might  be  lawful  for  the  said  Mary,  or  her 
legal  representatives,  to  re-enter  into  and  upon 
the  said  premises,  in  and  for  her  said  right  of 
dower,  in  the  same  manner  as  if  the  said 
award  had  never  existed.  The  principal  above 
alluded  to  in  the  said  award,  it  was  thereby 
declared,  was  the  proper  security  to  be  re- 
tained, in  the  opinion  of  the  said  arbitrators;, 
and  the  said  arbitrators  further  awarded,  or- 
dered and  determined  that  all  costs  and 
charges  which  theretofore  had  existed  for  and 
on  account  of  the  above  controversy,  as  well 
as  the  costs  of  the  said  arbitration,  should  be 
paid  by  the  said  Alexander;  that  the  said  mat- 
ters above  recited  are  the  whole  of  the  matters 
by  the  said  award  directed  to  be  performed  by 
the  said  A.-Cox,  J.  Jagger  and  O.  Belknap,  or 
either  of  them,  in  the  discharge,  extinguish- 
ment and  satisfaction  of  the  right  of  dower, 
of  the  said  Mary  Cox,  in  the  premises  afore- 
said, and  in  the  count  aforesaid  demanded;, 
that  the  said  A.  Cox,  after  the  making  and 
publishing  of  the  said  award,  to  wit:  on  or 
about  June  6,  1821,  offered  to  pay,  and  tend- 
ered to  the  said  Mary  Cox,  all  the  costs  and 
charges  which  had  theretofore  existed,  for  and 
on  account  of  the  above  controversy,  and  also- 
the  costs  of  the  said  arbitration;  and  was  then 
and  there  ready  and  willing,  and  has  ever 
since  been,  and  now  is  ready  and  willing  to 
pay  all  such  costs  as  aforesaid,  whenever  the 
said  Mary  Cox  is  ready  and  willing  to  receive 
the  same;  that  immediately  after  making  and 
publishing  the  said  award,  to  wit:  June  6, 
1821,  at  Newburgh  aforesaid,  the  said  A.  Cox 
paid  to  the  said  Mary  Cox  the  sum  of  $8.75, 
in  pursuance  of  the  said  award,  which  sum 
the  said  Mary  Cox  then  and  there  accepted 
and  received  in  full  satisfaction  and  discharge 
of  *the  one  quarter  part  to  be  due  and  [*64Sf 
payable  on  the  1st  day  of  Aug.  next  there- 
after, of  the  said  sum  of  $35  in  the  said  award 
ordered  and  adjudged  to  be  paid,  each  and 
every  year  to  the  said  Mary  during  her  natural 
life;  that  the  tenants  paid  in  like  manner,  by 
the  hand  of  A.  Cox,  to  the  demandant,  $8.75, 
on  July  8,  1821,  being  the  quarterly  sum  pay- 
able Nov.  1,  1821,  which  was  accepted  as- 
aforesaid;  and  so  the  tenants  aver  that  they 
have  kept  and  performed  the  award  &c. 
The  pmcipe  was  returnable  Aug.  Term,  1821, 
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when  the  demandant  counted,  the  tenants  had 
a  special  imparlance  to  Oct.  Term,  1821,  when 
they  interposed  the  above  plea,  with  a  second 
plea  of  ne  unques  seise,  &c.  To  the  first  plea 
there  was  a  general  demurrer  and  joinder. 
Mr.  M'Kissock,  in  support  of  the  demurrer: 
1.  The  award  is  no  bar  to  the  action  of  dower 
even  if  it  were  binding  upon  the  parties.  If  not 
fulfilled  they  must  take  their  remedy  upon  the 
writing  of  submission  for  the  damages.  It  is 
an  ancient  and  well  settled  principle  that 
awards  will  not  affect  real  property  or  free- 
hold (Roll.  Abr.,  Arbitrament,  B,  pi.  7:  Com. 
Dig.,  Arbitrament,  D,  3 ;  3  Bl.  Com.,  16), 
though  the  parties  would  be  liable  to  an  action 
for  non-performance.  Rolle  mentions  an 
award  between  two  copy-holders  (Roll.  Abr., 
Arbitrament,  K,  15),  and  Knight  v.  Burton,  6 
Mod.,  231,  was  an  award  of  partition,  in  both 
of  which  cases  the  remedy  was  sought  upon 
the  award,  the  title  not  being  affected. 

Again;  the  award  is  void  for  not  having  or- 
dered a  release  of  dower.  In  Johnson  v.  Wilson, 
Willes.  248;  Kyd  on  Aw.,  Dub.  ed.  38,  S.  P., 
the  arbitrators  awarded  partition  between  sev- 
eral tenants  in  common,  but  did  not  direct  any 
deeds  of  conveyance  to  be  executed  ;  and  it 
was  holden  that  the  award  was  not  even  the 
subject  of  an  action.  An  award  of  a  lease  for 
years  is  not  binding.  (Kyd  on  Aw.,  56.)  The 
authorities  cited  all  agree,  that  in  order  to 
affect  the  freehold,  the  award  must  require 
some  act  to  be  done  by  the  party  capable  of 

Eassing  the  title,  which  act  is  afterwards  per- 
armed.  No  case  can  be  found  where  a  real 
action  was  ever  holden  to  be  barred  by  an 
award.  Actions  concerning  land  have  been 
thus  barred  ;  but  they  are  personal  in  their 
nature,  as  actions  of  trespass  for  damages  to 
643*]  the*freehold;  or  ejectment,  which  is  no 
more  than  an  action  of  trespass.  (Doe  v.  Rosser, 
3  East,  15;  Settickv.Addams,  15  Johns.,  197.)  In 
trespass,  accord  and  satisfaction  would  also  be 
a  good  plea  (Com.  Dig.,  Accord,  A,  1),  which 
will  not  be  pretended  of  an  action  technically 
real.  (Bac.  Abr.,  Accord  and  Satisfaction,  B, 
»'.)  The  right  of  dower  is  not  the  subject  of  a 
personal,  but  only  of  a  real  action.  Even  eject- 
ment will  not  lie,  because  the  demandant  has 
no  right  of  entry  (Jackson  v.  O'Donaghy,  7 
Johns.,  247),  for  dower  at  the  common  law  but 
only  where  her  claim  is  uncertain,  as  in  cases 
of  dower  ad  ostium  ecclesice  or  ex  essensu  patris 
(Litt.,  sec.  43;  Co.  Litt.,  37,  a;  Lilt.,  sec.  39); 
yet  dower  at  the  common  law  is  a  vested  right 
which  was  the  ground  of  the  decision  in  Dam- 
port  v.  Wright,  Dyer,  224  a,  that  a  fine  by  hus- 
band and  wife  during  the  life  of  the  former, 
and  five  years  non-claim  after  his  death,  are 
a  bar  of  dower.  The  cases  universally  lay  it 
down  that  dower  shall  not  be  barred  by  a  col- 
lateral satisfaction,  and  the  reason  given  is, 
because  it  is  a  freehold  (Co.  Litt.,  36  b,  and 
note,  224,  by  Harg.  &  Butler);  and  in  Titrney  v. 
Slurges,  Dyer,  91  a,  it  was  decided  in  so  many 
words,  that  an  acceptance  of  rent  awarded 
in  lieu  and  satisfaction  of  dower  (this  very 
case),  was  no  bar  because  the  rent  was  not  issu- 
ing out  of  the  land  whereof  the  demandant 
was  dowable.  It  is  true  the  right  lies  in  mere 
action,  but  it  will  not  pass  without  the  solem- 
nity of  a  deed.  It  is  like  any  other  vested 
right  in  lauds  unaccompanied  with  possession, 
COWEN  2. 


where  the  right  will  not  pass  even  by  deed  to  any 
other  than  the  person  in  possession,  for  the  dan- 
ger of  maintenance.  Yet  the  right  is  not  less  a 
freehold  vested,  because,  as  in  the  ordinary 
case,  it  happens  to  be  holden  adversely  by  an- 
other. Gilbert  on  Tenures,  393-4,  which  may 
be  cited  against  us,  is  not  opposed  to  this  idea 
for  he  is  merely  discussing  the  question  as  to 
what  descents  shall  toll  an  entry,  and  he  ad- 
verts to  the  right  of  dower  only  to  place  that 
of  the  heir  in  a  stronger  point  of  light  in  refer- 
ence to  this  question.  He  says,  that  "when 
she  is  endowed,  she  is  in  from  the  death  of  her 
husband."  Her  right  of  possession  is,  there- 
fore, complete ;  and  difference  between  her 
right  and  that  of  the  heir  is  merely  in  the 
remedy. 

2.  This  award  is  void  for  uncertainty.     It  is 
essential  that  an  award  should  be    certain  ; 
otherwise  it  is  a  mere  nullity.     (Kyd  on  Aw., 
123,    124,    128,    194,    196,    197;  Pope  v.  Brett, 
2  Saund.,  292;  Id.,  293  a,  n.  1.)    *The  [*644 
arbitrators  award  costs  and  expenses,  without 
saying  how  much  they  are.    This  is  neither 
certain  nor  can  it  be  made  so  by  reference. 
(Id.,   Salk..  71  ;     Winter  v.  Garlick,  6  Mod., 
195;  Schuyler  v  Van  Der  Veer,  2  Cai.,  235  ;    2 
Saund.,  293  a,  n.  1.)    It  is  true  that  an  award 
may  be  good  in  part  and  bad  in  part  (Willes, 
64),  but  this  is  only  where  the  part  which  is 
void  does  not  enter  into,  and  inseparably  blend 
itself  with    the    entire   consideration  for  the 
rights  which  are  taken  away.     The  intention 
of  the  parties  was  to  make  out  an  entire  sum  to 
the  widow  over  and  above  the  expenses;  and  if 
the  award  of  costs  fails  for  uncertainty,  an  im- 
portant item  is  defeated,  having  an  intimate 
relation  to  the  whole  object.     (Kyd  on  Aw., 
259,  246 ;    Roll.  Abr.,  Arbitrament,  K,  pi.  13, 
14).     Nor  will  a  tender  (though  we  deny  that 
any  is  here  shown)  help  the  case,    where  the 
award  is  void  for  uncertainty.  It  may  as  a  gen- 
eral rule,  aid  in  other  cases  (Kyd  on  Aw,,  287, 
259,  260,  261,  but  that  of  badness  for  uncer- 
tainty is  an  exception  to  the  rule.     (Pope  v. 
Brett,  2  Saund.,  292.)    Besides,  this  doctrine, 
that  the  award  may  be  good  in  part  and  bad  in 
part,  does  not  apply  where  the  award  is  plead- 
ed in  bar.     In  such  cases  it  must  be  complete 
in  all  its  parts.     The  separation  of  the  parts 
has  never  been  made  except  where  the  action 
is  to  enforce  the  award. 

Again  ;  here  is  no  security  for  performance 
provided  for  by  the  award.  This  was  essential 
by  the  very  terms  of  the  submission. 

3.  The  award  is  void,  as  purporting  to  bind 
parties,  strangers  to  the  submission.     One  of 
the  tenants  is    totally  disconnected  with  the 
award,  and  Jagger's  becoming  guarantor  to  the 
performance  does  not  make  him  a  party.     He 
was  a  mere  surety,  and  stood  in  the  light  of 
any  other  friend  to  A.  Cox,  having  no  interest 
in  the  premises.     There  was  no  such  privity  in 
the  submission  between  the  demandant  and 
Jagger,  as  to  bind  the  latter.     Nor  if  Jagger  is 
bound  will  the  award  extend  to  Belknap  or 
give  him  the  right  to  plead  it.     There  was  no 
such  privity  of  estate  between  Jagger  and  him 
as  to  make  it  inure  to  his  benefit.     A  submis- 
sion by  one  for  himself  and  partner,  even  of  a 
personal    matter,    will   not    bind    the  latter. 
(Slrangford  v.  Green,  2  Mod.,  227.)    A  sub- 
mission by  a  part  of  the  parishioners  shall  not 
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bind  the  others  (Mudy  v.  Osam,  Litt.,  30;  Hetl., 
4,  S.  C.);  nor  will  the  submission  by  a  partic- 
ular tenant  affect  the  reversioner.  (Evans  v. 
Cogan,  2  P.  Wms.,  449.) 

($45*]  *4.  The  award  is  void  as  being  in- 
consistent with  the  terms  of  the  submission. 

Mr.  0.  H.  Buggies,  contra.  The  only  ques- 
tion submitted  was  as  to  the  amount  of  com- 
mutation to  be  received  in  lieu  of  dower.  The 
submission  was  by  the  widow  and  the  heir,  be- 
tween whom  the  right  of  dower  was  in  ques- 
tion, and  properly  so,  as  the  deed  of  submis- 
sion admits.  By  this  the  widow  is  estopped  to 
say  that  the  heir  was  not  such  a  party  in  inter- 
est as  would  have  a  right  to  receive  a  release 
of  dower  or  negotiate  in  any  other  way  for  its 
extinguishment.  Here,  then,  were  the  proper 
parties.  They  had  agreed  that  the  commuta- 
tion should  be  quarterly,  and  the  demandant 
agreed  to  release  her  dower  on  fulfilling  the 
award.  A  readiness  to  fulfill  and  tender  is 
averred  as  to  part,  and  an  actual  payment  and 
acceptance  as  to  the  residue.  The  provision 
for  re-entry  is  a  sufficient  security. 

It  is  true  of  real  estate,  that  a  mere  award 
will  not  pass  the  title;  but  in  all  possessory  ac- 
tions, an  award  may  be  pleaded  in  bar.  (Doe 
v.  Bosser,  3  East,  15 ;  Sellick  v.  Addams,  15 
Johns.,  197;  Calhoun's  Lessee  v.  Dunning,  4 
Dall.,  120.)  What  substantial  difference  is 
there  between  the  demand  of  land  in  a  real  ac- 
tion and  by  ejectment  ?  In  truth  they  are  the 
same,  differing  merely  in  form.  The  demand- 
ant has  a  mere  inchoate  right  not  vested.  She 
cannot  transfer  it  till  her  dower  is  actually  as- 
signed (Jackson  v.  Aspell,  20  Johns.,  411);  and 
the  award  is  equally  binding  as  a  release 
would  be. 

It  is  true  there  are  some  old  cases  which 
question  the  power  to  arbitrate  concerning  a 
freehold  ;  but  the  authorities  are  all  reducible 
to  the  doctrine  laid  down  by  Kyd  (Kyd  on 
Aw.,  61):  "that  where  the  parties  may,  by 
their  own  act,  transfer  real  property,  or  exer- 
cise any  act  of  ownership  with  respect  to  it, 
they  may  refer  any  dispute  concerning  it  to 
the  decision  of  a  third  person  who  may  order 
the  same  acts  to  be  done  which  the  parties 
themselves  might  do  by  their  own  agreement ; 
therefore,  when  we  are  told  that  an  arbitrator 
cannot  make  an  award  of  freehold  ;  that  he 
cannot  award  the  freehold  of  one  man  to  an- 
other, or  that  partition  cannot  be  by  an  award, 
we  are  to  understand  these  expressions  to 
mean  no  more  than  that  land  cannot  be  trans- 
646*]  f erred,  or  a  division  made  of  it  by  *the 
mere  magic  of  the  words  of  the  award  ;  but  it 
is  necessary  that  the  award  should  order  such 
acts  to  be  done,  as  would,  if  done  by  the  vol- 
untary agreement  of  the  parties,  amount  to  a 
proper  transfer  or  partition  at  law."  (And 
vide  Munro  v.  Alaire,  2  Cai.,  320.) 

The  right  of  dower  is  complete  in  no  other 
sense  than  that  to  any  chose  in  action  which 
the  party  always  has  the  power  to  release  ;  and 
the  rule  that  a  collateral  satisfaction  does  not 
bar  dower,  applies  merely  to  acts  which  take 
place,  or  things  which  are  received  during  the 
lifetime  of  the  husband.  After  his  death,  the 
right  of  dower  becomes  a  fair  subject  of  nego- 
tiation and  transfer,  like  any  other  claim  ;  and 
the  proceeding  here  is  equivalent  to  a  sale  or 
release  by  agreement,  the  parties  calling  for 
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the  intervention  of  arbitrators  to  fix  the  value, 
like  Hall  v.  Warren,  in  9  Ves.,  Jr.,  605.  If 
not  good  as  an  award,  it  is  at  least  equivalent 
to  a  covenant  not  to  sue,  which  is  construed  a 
release,  in  order  to  prevent  circuity  of  action. 
(Harrison  v.  Close,  2  Johns.,  448;  Jaclcsonv. 
Stackhouse,  1  Cow.  123.)  A  widow  may  waive 
or  suspend  her  right  of  dower  in  consideration 
of  a  mere  chattel  interest  (Park  on  Dower,214.) 

It  is  said  the  award  is  uncertain  as  to  ex- 
penses ;  but  to  this  we  answer  that  the  arbi- 
trators had  nothing  to  do  with  the  costs.  The 
submission  itself  provides  for  the  payment  by 
Cox.  The  award  of  costs,  therefore,  was  a 
mere  act  of  supererogation  or  repetition.  The 
award  is  void  as  to  this,  and  good  as  to  the 
residue.  (Bacon  v.  Wilber,  1  Cow.,  117  ;  Cald- 
well  on  Arbitrations,  119  ;  Candler  v.  Fuller, 
Willes,  62  ;  Addison  v.  Gray,  2  Wils.,  293.) 
The  security  reserved  is  the  best  which  it  pos- 
sibly could  be,  viz.:  a  right  of  entry  into  the 
land  in  default  of  payment. 

Nor  is  there  any  force  in  the  objection  that 
the  award  attempts  to  bind  strangers.  Jagger 
and  Belknap  are  not  strangers.  The  former 
was  present  and  executed  the  award  ;  and  both 
are  in  privity  with  Cox,  of  whom  they  pur- 
chased, with  covenants  of  warranty,  &c. 
They  would  have  a  remedy  over  against  him 
on  the  failure  of  title.  An  award  as  to  a  mere 
*stranger  would  not  be  void,  if  there  [*647 
is  a  means  of  enforcing  it.  (Bac.  Abr.,  Arbit- 
rament and  Award,  E,  1  ;  Roll.  Abr.,  248, 
249 ;  Stile,  152.)  So  where  the  parties  com- 
prehended in  the  award  are  contemplated  by 
the  submission,  though  they  are  not  directly 
parties  to  it.  (Kyd  on  Aw.,  160;  Guyana  v. 
Cheese,  Lutw.,  530  ;  10  W.,  8.)  Nor  is  it  an 
objection  that  the  award  was  in  the  alternative, 
viz.  :  that  Cox  or  the  tenants  should  pay. 
(Lee  v.  Elkins,  12  Mod.,  585.)  Besides,  un- 
certainty in  an  award  may  be  made  certain  by 
an  averment  and  evidence.  (Caldwell  on  Ar- 
bitrations, 109.) 

Then  the  award  being  without  objection, 
the  only  question  is  as  to  its  effect.  Whether 
a  collateral  satisfaction,  personal  in  its  nature, 
would  be  a  bar  to  dower,  has  never  been  de- 
cided in  this  State.  The  question  arose  in 
Larrabee  v.  Van  Alstyne,  1  Johns.  307,  but 
this  court  were  divided.  The  cases  already 
cited  show  clearly  that  an  award  would  be  a 
bar  in  ejectment ;  and  the  principle  is  the 
same  here.  It  is  a  constructive  release,  founded 
on  the  election  of  the  demandant.  (Birming- 
ham v.  Kirwan,  2  Sch.  &  L.,  450;  Gosling  v. 
Warburton,  Cro.  Eliz.,  128;  Van  Orden  v. 
Van  Orden,  10  Johns.,  30  ;  Turney  v.  Sturges, 
Dy.,  91  a.)  It  is  of  the  nature  of  a  judgment, 
and  as  such  a  conclusive  bar.  (Bac.  Abr., 
Arbitrament,  E  ;  Kyd  on  Aw.,  139  ;  Piirdy  v. 
Delavan,  1  Cai.,  304  ;  Weedv.  Ellis,  3 Id.,  253  ; 
Armstrong  v.  Manten,  11  Johns.,  189.)  There 
is  no  doubt  that  this  award  would,  followed 
as  it  is  by  performance,  be  a  complete  defense 
in  chancery  (Caldwell  on  Arbitrations,  215  ; 
2  Vern.,  365,  and  vide  1  Eq.  Cas.  Abr.,  Dower, 
B;  9  Mod.,  152;  1  Bro.  Ch.,  292;;  and  we 
ought  not  to  be  turned  over  to  the  other  side 
of  the  hall,  unless  the  court  feel  constrained 
to  send  us  there  by  some  unyielding  distinction 
between  the  powers  of  a  court  of  law  and 
equity. 
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Mr.  M'Kissock,  in  reply.  The  fact  that  the 
widow  may  release,  as  she  stipulated  to  do  by 
the  contract  of  submission,  presupposes  that 
she  has  still  a  right  or  interest  in  the  land  ; 
and  until  she  has,  in  fact,  released,  she  may 
648*]  maintain  her  action.  The  cases  quoted 
ou  the  other  side,  and  indeed,  all  the  cases 
where  an  award  has  been  holden  to  bind 
lands,  relate  to  actions  which  are  merely  pos- 
sessory ;  nor  was  it  ever  pretended  that  the 
award,  in  itself,  could  transfer  the  title.  I 
never  intended  to  question  that  a  right  of  ac- 
tion may  be  released.  No  doubt  an  action  of 
dower  may  be  discharged  in  this  manner. 

To  say  that  the  award  operates  as  a  release, 
besides  contradicting  the  plain  rules  of  law,  is 
begging  the  question  as  to  its  validity.  I  have 
shown  that  no  part  of  this  award  should  be 
suffered  to  stand,  because  that  which  is  void 
goes  to  the  entire  merits  of  the  case.  An 
award  is  good  in  part  and  bad  in  part,  only 
where  the  void  matter  is  altogether  foreign  to 
and  disconnected  with  that  which  is  good. 
Arbitrators  may  award  as  to  costs,  though  no 
express  power  be  given  for  the  purpose.  This 
power  is  implied  and  incidental.  (Roe  v.  Doe, 
2  T.  R.,  644.)  Costs  are  many  times  an  im- 
portant item  in  the  controversy ;  and  where 
the  attempt  to  provide  for  them  fails,  the 
party  injured  should  have  a  right  to  treat  the 
whole  as  a  nullity.  These  costs  can  never  be 
made  certain.  There  is  no  standard  of  calcu- 
lation by  which  they  can  be  reached. 

It  makes  no  difference  that  this  award  may 
be  enforced  in  equity.  We  are  now  in  a  court 
of  law. 

It  is  said  that  every  one  contemplated  by  a 
submission  is  bound  by  it ;  but  it  would  be 
most  dangerous  to  bring  all  persons  in  privity 
with  the  party  within  the  operation  of  this 
rule.  It  means  no  more  than  that  where  the 
right  of  one  party  belongs  to  him  and  another 
jointly,  and  is  made  the  subject  of  arbitration, 
the  latter  shall  be  bound  by  the  submission  of 
his  co-tenant.  It  is,  at  least,  doubtful  whether 
the  rule  goes  even  to  this  extent. 

An  alternative  award,  in  order  to  be  good, 
must  relate  to  the  thing  to  be  performed,  not 
the  person  to  perform.  That  the  party,  or1  a 
stranger,  shall  do  the  act,  in  the  language  of 
this  award,  is  clearly  void. 

But  it  is  a  sufficient  answer  that  in  the  cases 
where  a  part  of  the  award  has  been  enforced 
and  a  part  rejected,  the  question  did  not  arise 
in  its  present  shape.  The  action  was  on  the 
award,  and  the  void  part  was  intended  for  the 
649*]  benefit  *of  the  plaintiff,  which  he  was 
content  to  waive.  Such  were  the  cases  of 
Cundler  v.  Fuller  and  Addison  v.  Gray.  The 
mode  of  proceeding  here  leaves  us  no  election. 
We  are  compelled  to  accept  every  part  of  the 
award,  whether  it  be  legally  binding  or  not. 

The  opposite  counsel  does  not  speak  accord- 
ing to  the  cases,  when  he  says  that  the  accept- 
ance of  a  collateral  satisfaction  for  dower  is 
ineffectual  only  where  it  is  received  before  the 
husband's  death.  The  case  which  has  been 
cited  on  both  sides,  of  Turney  v.  Sturges,  1 
Dy.,  91  a,  and  vide  Moore,  fol.  48,  pi.,  167,  is 
directly  against  him.  The  collateral  satis- 
faction there  was  £6  rent,  accepted  in  pursu- 
ance of  an  award  made  between  the  demand- 
ant and  tenant,  after  the  death  of  the  husband  ; 
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and  because  the  rent  did  not  issue  out  of  the 
very  same  land  of  which  dower  was  claimed, 
the  satisfaction  was  pronounced  collateral,  and 
for  that  reason  disallowed.  A  cause  more 
directly  in  point  could  hardly  be  framed. 

Curia,  per  WOODWOUTH,  J.  The  law  is 
well  settled,  that  where  the  parties  might,  by 
their  own  act,  transfer  real  property,  or  exer- 
cise any  act  of  ownership  with  respect  to  it, 
they  may  refer  any  disputes  concerning  it  to 
the  decision  of  arbitrators,  who  may  order  the 
same  acts  to  be  done  which  the  parties  them- 
selves might  do  by  agreement.  (Kyd  on  Aw., 
61.)  The  demandant's  claim  of  dower  being 
a  proper  subject  of  submission,  the  inquiry 
will  be,  whether  the  award  is  a  bar  to  the 
action. 

The  submission  and  award  are  set  out  in  the 
plea,  with  an  averment,  that  after  publishing 
the  award  Cox  tendered  the  costs  and  paid  to 
the  demandant  two  quarters  of  the  yearly 
allowance. 

The  authority  given  to  the  arbitrators  can- 
not be  extended  to  persons  or  things  beyond 
the  scope  of  the  submission.  An  award  may 
be  good  in  part  and  bad  in  part,  where  that 
part  which  is  void  is  not  so  connected  with  the 
rest  as  to  affect  the  justice  of  the  case  It  is 
then  void  only  pro  tanto.  (Martin  v.  Williams, 
13  Johns.,  264.) 

It  is  contended  that  the  award  is  defective 
in  not  having  directed  a  release  of  dower.  To 
this  it  may  be  answered,  *that  the  de-  f*65O 
mandant,  by  the  submission,  bound  herself  on 
the  fulfillment  of  the  award  to  release  her 
dower  and  damages.  This  act  being  provided 
for  by  the  parties,  it  became  unnecessary  for 
the  arbitrators  to  direct  a  release.  It  will  be 
seen  that  their  powers  were  confined  to  two 
objects — the  sum  to  be  paid  and  the  security 
to  be  given.  Having  disposed  of  these,  there 
was  a  compliance  with  the  terms  of  the  sub- 
mission. But,  independent  of  this,  I  do  not 
think  the  omission  fatal,  for  they  award  that 
all  suits  touching  the  premises  shall  cease,  and 
that  the  yearly  sum  of  $85  is  in  lieu  of  the 
right  of  dower.  If  then,  in  consequence  of 
the  award,  the  demandant  could  not  maintain 
an  action,  the  effect,  as  it  respects  the  defend- 
ants, is  the  same  as  if  a  release  had  been 
awarded  and  actually  executed.  They  are 
equally  protected,  The  principal  upon  which 
an  award  is  held  to  be  a  bar,  where  the  title  to 
land  is  submitted,  is  not  that  it  can  have  the 
effect  of  conveying  the  land,  but  that  the 
party  is  concluded,  by  his  own  agreement, 
from  disputing  the  title.  The  parties  consent 
that  the  award  shall  be  conclusive  as  to  the 
right,  and  that  is  sufficient  to  bind  them,  (Doe 
v.  Rosser,  3  East,  16.)  In  the  case  of  Sellick  v. 
Addams,  15  Johns.,  197,  the  arbitrators  fixed 
the  boundary  between  the  land  of  the  parties. 
It  did  not  appear  that  a  release  was  awarded, 
yet  the  court  held  that  the  award  would  have 
been  sufficient  to  enable  the  party  to  recover 
in  ejectment ;  and  in  Shepherd  v.  Ryers,  15 
Johns.,  497,  where  the  parties  covenanted  to 
execute  releases  according  to  the  division  to 
be  made  by  the  arbitrators,  the  doctrine  is 
recognized,  that  though  an  award  may  not 
have  the  operation  of  conveying  the  land,  it 
may  estop  a  party  from  setting  up  his  title.  It 
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has  been  adjudged  that  when  it  is  awarded 
that  one  party  shall  pay  money  or  deliver  up 
any  particular  thing  in  satisfaction  of  actions 
and  suits,  the  court  will  imply  a  release  from 
the  other  party  to  be  intended  by  the  arbitra- 
tors. (Mawev.  Samuel,  2  Roll.,*l  ;  12  Mod., 
234 ;  Cald.  on  Arbit.,  129.)  It  has  also  been 
held,  that  where  anything  is  awarded  in  satis- 
faction, there  the  award  itself  is  a  bar  before 
it  is  performed.  (Cald.,  212  ;  Carth.,  378  ;  Ld. 
Ravm.,  247:  Salk.,  69.) 

6£>  1*]  *But,  on  another  ground,  I  think 
this  objection  cannot  prevail.  The  right  to 
dower,  until  it  is  legally  assigned,  is  a  right 
resting  in  action  only.  The  widow  may  re- 
lease her  claim,  but  she  cannot  invest  another 
person  with  the  right  to  maintain  an  action  for 
it.  (1  Cruise  Dig.,  159,  sec.  2  ;  17  Johns., 
168;  20  Johns.,  413.)  It  seems  to  me  of  ne- 
cessity to  follow,  that  the  award  operates  as 
an  actual  extinguishment  of  the  right  resting 
in  action,  when  it  declares  that  the  action 
itself  shall  not  be  prosecuted,  and  that  the 
money  is  in  lieu  of  the  claim.  I  do  not  per- 
ceive that  the  award  is  void  for  uncertainty. 
It  is  explicit  as  to  the  payment  of  the  money. 
As  to  the  security  intended  to  insure  the  reg- 
ular yearly  payments,  there  is  some  obscurity  ; 
yet  it  is  sufficiently  plain  to  show  what  the 
arbitrators  intended  the  demandant  should 
rely  on.  They  considered  the  money  retained 
by  the  defendants  as  constituting  her  security. 
Whether  that  was  adequate,  or  whether  it 
could,  in  fact,  be  resorted  to  by  the  demand- 
ant, in  case  of  a  default,  is  not  the  question. 
If  they  misjudged  on  this  point,  it  cannot 
affect  'the  award.  It  was  submitted  to  them 
to  point  out  the  security,  in  their  judgment, 
deemed  sufficient.  This  has  been  done  ;  and 
the  demandant  cannot  now  object  to  it. 

It  is  also  urged  that  the  award  is  void  be-' 
cause  it  purports  to  bind  persons  strangers  to 
the  submission.  It  is  undoubtedly  void  so  far 
as  it  requires  the  defendants  to  pay  ;  but 
granting  this,  it  does  not  affect  its  validity  as 
to  Alexander  Cox.  The  award  is,  that  Cox, 
or  one  of  the  defendants,  or  either  of  them, 
shall  pay.  It  is  within  the  rule  recognized  in 
Martin  v.  Williams. 

It  is  also  objected  that  the  arbitrators  had 
no  power  to  award  as  to  costs.  If  that  be 
granted,  it  cannot  affect  the  residue  of  the 
award  ;  for  it  is  not  connected  with,  but  a  dis- 
tinct question  from  the  one,  whether  the  right 
of  dower  is  barred.  It  may,  too,  be  rejected 
as  surplusage ;  for  the  submission  provides 
that  Alexander  Cox  shall  pay  all  costs.  It  was 
evidently  not  intended  that  the  costs  should  be 
under  the  control  of  the  arbitrators.  If,  how- 
ever, nothing  had  been  said  respecting  costs  in 
652*J  the  submission,  it  was  a  power  Neces- 
sarily incident  to  the  authority  of  the  arbitra- 
tors. It  was  so  decided  in  Strang  v.  Ferguson, 
14.  Johns.,  161. 

Every  valid  award  must  be  final,  so  as  to 
put  an  end  to  future  litigation.  Here  it  is 
provided,  that  on  the  neglect  or  refusal  to  pay, 
the  demandant  may  enter,  as  if  the  award  had 
never  existed.  This  provision  is  clearly  bad. 
The  first  part  of  the  award  is  final,  for  it 
awards  the  sum  of  money  to  be  paid,  and  de- 
scribes the  security  for  *  performance.  The 
latter  part  is  repugnant  to  the  former,  and 
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must  be  rejected  ;  but  the  former  part  is  valid. 
The  rule  is,  that  when  there  is  any  contradic- 
tion in  the  wording  of  an  award,  so  that  one 
part  is  irreconcilable  with  another,  the  first 
part  shall  prevail,  and  the  latter  be  rejected. 
(3  Bulst.,  62;  Pop.,  15,  16;  Cald.,  130; 
Kyd.,  216,  217.)  On  the  whole,  I  am  of  opin- 
ion that  judgment  on  the  demurrer  be  entered 
for  the  defendants. 

Judgment  for  the  tenants. 

Cited  in— 5  Cow.,  387 ;  12  Wend.,  583 ;  22  Wend.,  128 ; 
4  Den..  251;  20  N.  Y.,  191;  74  N.  Y.,  113;  17  Hun, 
155 ;  1  Barb.,  507 ;  13  Barb.,  91 ;  15  Barb., 528 ;  20  Barb., 
489;  7  W.  Dig.,  215. 


CORNELL  v.  LAMB. 

Rent—Kinds  of— Nature  and  Distinctions—  When 
Landlord  May  Distrain — Fealty,  not  Neces- 
sary to  Support  Right  to  Distrain — Distress 
,on  Parol  Lease. 

There  are  three  kinds  of  rent,  viz.:  rent  service, 
rent  charge,  and  rent  seek.  Their  nature  and  dif- 
ference between  them. 

For  a  rent  service,  the  landlord  may  distrain  of 
common  right :  but  for  a  rent  charge,  only  in  virtue 
of  a  clause  of  distress.  He  cannot  distrain  for  a 
rent  seek,  for  the  Statute  (4  Geo.  II.,  ch.  28),  which 
gives  distress  for  all  rents,  has  not  been  enacted  in 
this  State. 

Fealty  is  not,  in  fact,  due  upon  any  tenure  in  this 
State.  It  is  altogether  fictitious.  It  is  retained  by 
statute  as  to  lands  holden  in  socage,  and  abolished 
as  to  all  grants  made  directly  from  the  State  (1  R. 
L.,  70);  but  the  right  to  distrain  is  not  impaired  by 
the  Statute.  It  remains  as  at  common  law,  by  which 
fealty  was  incident  to  every  tenure,  and  the  right 
of  distress  incident  to  fealty ;  and  even  if  the  latter 
be  taken  away,  yet,  where  it  would  have  existed  at 
common  law,  distress  may  be  made. 

So  that  a  distress  may  in  all  cases  be  made  upon  a 
lease  by  parol,  which  would  be  valid  by  the  Statute 
of  frauds,  where  the  lessor  retains  the  reversion. 

Semhle,  fealty  is  no  longer  necessary  to  support 
the  right  to  distrain. 

The  common  law  right  of  distress  was  not  intend- 
ed to  be  abolished,  but  to  be  preserved  in  full  force, 
by  the  Act  Concerning  Distresses,  Rents  and  the 
Renewal  of  Leases.  (1  R.  L.,  434.) 

Citations— Co.  Litt.,  93  a,  &  96  a  ;  2  Cruise,  307,  tit. 
28,  ch.  1,  sec.  6,  308 ;  2  BL,  42 ;  10  Johns.,  92 ;  4  Geo. 
II.,  ch.  28;  1H.  L.,  70,  71,  434;  Woodfall,  305;  20 
Johns.,  407;  12  Johns.,  73. 

rpHE  first  count  was  trover  for  certain  goods 
-L  and  chattels  of  the  plaintiff,  which  the 
defendant  had  distrained  and  sold  for  rent, 
claimed  by  him  to  be  due  from  the  plaintiff. 
The  second  count  was  in  case,  upon  the  9th 
section  of  the  "  Act  Concerning  Distresses, 
Rents  and  the  Renewal  of  Leases,"  passed 
*Apr.  5,  1813  (sess.  36,  ch.  63;  1  R.  L.,  [*653 
436),  for  distraining  when  no  rent  was  due, 
and  claiming  double  damages.  Plea,  the  gen- 
eral issue. 

The  cause  was  tried  at  the  Saratoga  Circuit, 
May  28,  1822,  before  His  Honor,  the  late  Mr. 
Justice  Yates. 

At  the  trial  the  counsel  agreed  that  the 
property  mentioned  in  the  declaration,  was 
taken  bv  the  defendant  from  the  plaintiff, 
May  1,  1820,  by  William  Prime,  bailiff  of  the 
defendant,  under  a  warrant  of  distress,  exe- 
cuted by  the  defendant,  and  pursuant  to  his 
directions,  for  $120,  for  4  years  and  11  months' 
rent,  claimed  to  be  due  and  unpaid  from  the 
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plaintiff  to  him  ;  that  the  property  was  regu- 
larly advertised  and  sold  for  $30,  pursuant  to 
the  5th  section  of  the  Act ;  and  the  only  ques- 
tion made  was  upon  the  defendants  right  to 
•distrain. 

It  appeared  that  the  lease  was  by  parol,  and 
that  the  plaintiff  and  defendant  having,  on 
settlement,  struck  the  balance  of  rent,  the 
plaintiff,  by  an  instrument  under  seal,  had 
•covenanted  to  pay  the  defendant  the  balance 
thus  found  due,  for  which  he  afterwards  dis- 
trained ;  that  the  defendant  had  brought  his 
action  for  use  and  occupation,  in  the  C.  P.  of 
Saratoga,  for  the  balance  over  and  above  what 
was  paid  by  the  distress,  and  recovered,  upon 
which  the  covenant  was  canceled. 

Upon  this  evidence,  a  verdict  was  taken  for 
the  plaintiff,  for  $123,  subject  to  the  opinion 
•of  this  court  upon  a  case  containing  the  above 
facts. 

Mr.  8.  G.  Huntington,  for  the  plaintiff,  made 
the  following  points  :  1.  That  a  man  cannot 
•distrain  upon  a  lease  by  parol.  2.  That  the 
covenant  merged  the  claim  for  rent.  3.  That 
it  did  not  appear  that  the  defendant  had  any 
reversionary  interest. 

He  said  there  were  three  kinds  of  rent  known 
at  the  common  law,  in  reference  to  the  remedy 
by  distress — rent  service,  rent  charge,  and  rent 
seek.  (Bradby,  23,  33  ;  Litt.,  sec.  219  ;  2  Bl. 
€om.,  42;  3  Cruise  Dig.,  307,  sec.  6.)  Rent 
service  had  some  corporal  service  incident  to 
it,  as,  at  least,  fealty  ;  and  for  this  only,  could 
the  person  to  whom  the  rent  was  due.  distrain 
without  reserving  a  right  of  distress  by  the 
654*]  contract  granting  *the  rent.  (Ibid.,  Co. 
Litt.,  142  a;  1  Burn.,  /.,  425.)  This  rent  serv- 
ice, is  a  creature  of  the  feudal  system,-  and 
for  it,  when  in  arrear,  the  landlord  could 
.always  distrain  of  common  right.  The  feudal 
system  with  all  its  appendages,  is  completely 
abolished  by  our  Statute  Concerning  Tenures, 
and  it  follows  that  there  can  be  no  such  thing 
-as  rent  service  created  since  the  passage  of  the 
Act,  but  only  a  rent  charge,  which  is  so  called 
because  a  right  to  distrain  is  expressly  reserved. 
The  right  to  distrain  in  such  case,  is  by  virtue 
of  the  agreement,  and  not  at  common  law. 
•(2  Bl.  Com.,  42  ;  Litt.,  sees.  217,  218  ;  3  Cruise 
Dig.,  308,  sec.  8;  Woodf.  L.  &  T.,  152; 
Bradby,  23.)  Without  such  agreement,  it 
would  be  rent  seek.  (2  Bl.  Com.,  42  ;  Bradby, 
23  ;  Litt.,  sec.  217,  218 ;  Woodf.  L.  &T.,  152; 
-3  Cruise.  Dig.,  309,  sec.  12 ;  1  Burn.  «/.,  425.) 
Hence  the  landlord  could  not,  in  this  case  dis- 
train at  common  law,  because  his  rent  was 
seek  ;  and  the  law  stood  thus  in  England  till 
the  Stat.  4Geo.  II.,  ch.  28,  sec.  5  (Bradby,  35, 
36,  100  ;  2  Bl.  Com.,  43,  3  Id.,  7  ;  Woodf.  L. 
&  T.,  280  ;  3  Cruise.  Dig.,  330,  sec.  72),  which 
authorizes  the  landlord  to  distrain  in  all  cases 
for  rent  arrear.  We  have  no  such  statute  in  this 
State.  Our  Statute  (1 R.  L.,  435,  sec.  5)  grants  no 
remedy  by  distress,  in  cases  where  it  was  not 
given  by  the  common  law,  but  only  points  out 
the  manner  in  which  distresses  shall  be  treated 
and  disposed  of,  when  lawfully  taken.  It  is 
merely  a  transcript  of  the  2  W.  &  M.,  ch.  5, 
sec.  2  (Bradby,  221  ;  Woodf.  L.  &  T.,  399), 
which  was  passed  long  before  the  Statute  en- 
larging the  right  to  distrain,  and  there  can  be 
no  pretense  that  it  would  have  this  effect. 
The  books  refer  to  the  Statute  of  Geo.  II., 
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alone,  as  giving  the  right  to  distrain  for  a  rent 
seek. 

Mr.  E  Cowen,  contra,  said  it  is  true  that  the 
feudal  system,  with  its  appendages,  was 
abolished  by  the  Statute  cited,  but  the  tenure 
of  free  and  common  socage  was  expressly,  by 
the  same  Act,  made  the  tenure  of  the  State. 
All  tenures  were  turned  into  socage  (1  R.  L., 
71,  sec.  4)  with  its  common  law  incidents,  one 
of  which  is  fealty.  Socage  tenure  has  nothing 
to  do  with  the  feudal  system  ;  this  was  a  mili- 
tary establishment.  The  services  in  relation 
to  tenure  in  socage  were  entirely  different  from 
those  which  were  due  to  the  feudal  landlord. 
Fealty  is  incident  to  every  tenure  except  frank- 
almoigne  (Litt.,  sec.  131),  and  was  of  course 
retained  in  our  system  with  socage  tenures.  It 
is  inseparable  from  every  reversion  on  a  lease 
for  life  or  years  (Co.  Litt.,  143  a;  Id.,  93  a); 
and  whenever  a  tenant  holds  of  his  lord  at  a 
rent,  it  is  service,  as  fealty  at  the  least.  Fealty 
is,  of  itself,  a  *service,  and  gives  [*655 
character  to  the  rent  ;  for  wherever  fealty  is, 
distress  is  inseparably  incident  to  it.  What- 
ever the  rent  may  be  payable  in,  by  the  con- 
tract, fealty  follows  of  course,  if  there  be  a 
reversion,  and  turns  it  into  a  rent  service,  for 
which  distress  lies  ;  for,  according  to  the  ad- 
mission on  the  other  side,  the  lord  may  dis- 
train of  common  right,  for  a  rent  service.  We 
then  claim  the  right  to  distraim  at  common 
law.  We  claim  this  right  as  incident  to  the 
tenure  of  free  and  common  socage.  We  do 
not  ask  the  aid  of  the  4  Geo.  II.,  ch.  28,  sec. 
5,  which  we  agree  has  not  been  enacted  in  this 
State,  and  we  cannot,  therefore,  distrain  for  a 
rent  seek  ;  but  we  have  a  right  to  distrain 
upon  the  plaintiff  as  upon  our  tenant,  by 
fealty  and  certain  rent.  It  is  true  that  fealty 
is  generally  exploded  in  practice  between 
landlord  and  tenant,  both  in  England  and  in 
this  country.  With  us  it  is  the  merest  fiction; 
but  still  it  exists  in  contemplation  of  law,  for 
the  purpose  of  upholding  other  rights.  It  is 
expressly  mentioned  in  our  Statute  of  tenures, 
with  a  view  to  those  rights.  In  all  cases, 
except  in  that  of  an  absolute  grant  from  the 
State,  since  Feb.  20,  1787,  pur  lands  are  holden 
in  socage.  And  of  lands  demised  by  the  State 
since  that  time,  to  their  tenants,  or  where  the 
absolute  grantee  underlets,  so  that  the  relation 
of  landlord  and  tenant  is  created,  the  holding 
is  still  in  free  and  common  socage,  to  which 
distress  is  incident  of  common  right.  This  is 
so,  because  there  is  a  reversion  to  which  fealty 
is  incident  (Co.  Litt ,  143  a.  93  a),  and  the 
right  of  distress  follows  fealty,  (Id.,  151,  a,  b), 
which  makes  a  rent  service.  The  common 
law,  therefore,  is  not  changed  by  the  Statute. 
It  is  left  to  its  full  force,  and  is  the  only  basis 
on  which  the  right  to  distrain  in  this  State 
rests.  It  is  neither  enlarged  nor  diminished 
by  any  statutory  provision.  In  only  one  case 
are  our  tenures  allodial,  and  that  is,  where  the 
grant  is  absolute  from  the  State,  and  made 
since  the  Statute  of  Tenures  was  passed. 
(1  R.  L.,  71.  sec.  6.) 

This  lease,  then,  though  by  parol,  being 
good  within  the  Statute  of  Frauds,  entitles 
the  landlord  to  distrain.  That  he  may  dis- 
train upon  a  parol  lease,  is  virtually  decided 
by  several  cases  in  this  country.  (Smith  v. 
Colson,  10  Johns.,  91;  Jacks  v.  Smith,  IBay., 
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315;  Smith  v.  Sheriff  of  CJtarleston,  Id.,  443.) 
That  it  might  be  done  in  England,  at  the 
common  law,  is  well  settled  (Bradby.  103) ; 
656*1  and  indeed,  not  *denied  on  the  other 
side.  The  same  common  law  right  is  reserved 
to  us  by  the  Constitution. 

WOODWORTH,  J.  The  principal  question 
in  this  cause  is,  whether  a  landlord  can  dis- 
train for  rent,  without  reserving  a  special 
power  of  distress.  At  the  common  law,  there 
were  three  kinds  of  rent — rent  service,  rent 
charge  and  rent  seek.  The  first  is,  where  the 
tenant  holds  his  land  by  fealty  and  certain 
rent,  or  by  rendering  services,  as  ploughing 
the  land,  shearing  the  sheep  and  the  like  ;  for 
these  the  lord  might  distrain  of  common  right, 
provided  he  had  in  himself  the  reversion,  and 
the  service  be  certain,  or  capable  of  being 
reduced  to  certainty,  so  that,  upon  the  avowry, 
he  might  be  able  to  ascertain  and  recover 
damages  for  non-performance.  (Co.  Litt. ,  96 
a;  2  Cruise,  307,  tit.  28,  ch.  1,  sec.  6  ;  2  Bl., 
42;  10  Johns.,  92.)  The  right  of  distress  was 
inseparably  incident,  as  long  as  the  rent  was 
payable  to  the  lord,  who  was  entitled  to  the 
fealty.  To  every  tenure,  fealty  is  incident,  so 
long  as  the  tenure  remains.  (Co.  Litt.,  93  a  ; 
2  Cruise,  tit.  28,  ch.  1,  sec.  6.) 

But  a  right  of  distress  was  not  incident  to 
a  rent  charge,  because  there  was  no  future 
interest  or  reversion,  and  no  fealty  was  an- 
nexed to  such  grant ;  the  land  became  charge- 
able by  virtue  of  a  clause  authorizing  a  dis- 
tress. (2  Cruise,  308  ;  2  Bl.,  42.) 

In  England  the  same  remedy  is  extended  to 
all  rents  alike,  by  the  Statute  4  Geo.  II.,  ch. 
28,  which  has,  in  effect,  abolished  all  material 
distinction  between  them.  This  Statute  has 
not  been  enacted  in  this  State.  Our  Act  Con- 
cerning Distress  (1  R.  L. ,  434)  contains  the 
provisions  of  a  number  of  British  Statutes, 
regulating  the  proceedings  by  way  of  distress, 
but  not  expressly  defining  what  shall  consti- 
tute a  right  to  distrain  ;  it  would,  therefore, 
seem,  that  where  there  is  not  a  clause  of  dis- 
tress, the  landlord's  right  to  this  remedy  can- 
not be  more  extensive  than  that  given  by  the 
common  law,  which  is  limited  to  rent  service. 
It  is  contended  that  the  right  to  distrain  is 
founded  on  the  right  of  the  landlord  to  de- 
mand fealty,  and  cannot  be  supported  merely 
by  showing  a  reversionary  interest.  This  was, 
657*]  undoubtedly,  the  common  *law  in 
England,  before  the  statute  of  4  Geo.  II.,  but 
that  Statute,  in  effect,  merged  all  preceding 
remedies,  by  allowing  a  distress  to  be  taken 
for  any  kind  of  rent  in  arrear.  (Woodf.,  305.) 
It  is  admitted  that  fealty  is  not,  in  fact,  due  on 
any  tenure  in  this  State  ;  it  is  altogether  ficti- 
tious. The  Act  Concerning  Tenures (1  R.  L., 
70)  declares  that  all  tenures  held  at  any  time 
before  July  4,  1776,  are  turned  into  free  and 
common  socage,  and  shall  be  discharged  from 
certain  feudal  services,  particularly  enumer- 
ated, and  that  the  tenure  upon  all  grants  made 
by  the  State  shall  be  allodial  and  not  feudal, 
and  be  discharged  of  fealty  and  all  other  serv- 
ices. The  5th  section  of  this  Act  provides, 
however,  that  it  shall  not  be  construed  to  take 
away  or  discharge  any  rents  certain,  or  other 
services  incident  to  tenure  in  common  socage, 
or  the  fealty  or  distresses  incident  thereto. 
Independent  of  this  section,  I  apprehend  that 
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the  right  to  distrain  would  remain  upon 
every  demise  for  a  rent  certain,  where  the 
reversionary  interest  was  in  the  landlord.  At 
the  common  law,  if  fealty  was  due,  and  the 
reversion  in  the  landlord,  he  might  distrain. 
By  the  discharge  of  fealty,  it  cannot  be  in- 
tended to  take  away  the  remedy  by  distress, 
but  leaves  it  as  the  Statute  found  it ;  so  that, 
thereafter,  it  would  depend  on  a  rent  certain 
i  and  a  reversionary  interest.  The  abolition  of  a 
feudal  service,  in  ease  of  the  tenant,  cannot 
take  away  a  right  previously  existing  in  the 
landlord.  It  seems  to  me  that  the  plain 
inference  to  be  drawn  from  the  Act  is,  that 
fealty  was  no  longer  necessary  to  support  the 
right  to  distrain. 

But  if  this  were  questionable,  the  5th  sec- 
tion, in  my  view,  secures  the  right,  by  declar- 
ing that  the  fealty  or  distresses  incident  to- 
rents  or  other  services,  belonging  to  tenure  in 
common  socage,  shall  not  be  taken  away.  If 
fealty  be  considered  necessary  to  support  a 
distress,  the  Statute  intervenes  and  declares 
that  the  non-existence  shall  not  be  alleged  to- 
defeat  the  remedy.  The  Act  Concerning  Dis- 
tresses does  not  expressly  define  the  cases  in 
which  a  distress  may  be  lawful.  I  think  it, 
however,  manifest  from  its  provisions,  that 
the  common  law  right  was  not  intended  to  be 
abolished,  but  preserved  in  full  force.  The 
6th  section  declares  that  it  shall  be  lawful  for 
*any  person  having  rent  in  arrear,  [*658 
upon  any  demise,  lease  or  contract,  to  seize 
sheaves  of  corn,  hay,  &c.,  for  and  in  the 
nature  of  a  distress.  By  the  13th  section,  the 
landlord  is  authorized  to  seize  the  goods  of  a 
lessee  for  life,  or  term  of  years,  where  the 
goods  are  removed  from  the  demised  premises, 
leaving  the  rent  unpaid.  By  the  17th  section,, 
it  is  declared  to  be  lawful  for  any  person,  hav- 
ing any  rent  in  arrear,  upon  a  lease  for  life,  or 
years,  or  at  will,  ended  or  determined,  to  dis- 
train for  such  arrears  after  the  determination 
of  the  lease,  in  the  same  manner  as  he  might 
have  done  if  the  lease  had  not  been  ended.  It 
will  be  perceived  that  nothing  is  said  about 
the  clause  of  distress  ;  the  remedy  is  absolute- 
ly given,  if  there  is  rent  in  arrear.  In  all 
these  cases  there  was  a  reversionary  interest  in 
the  landlord.  The  Statute  evidently  supposes 
a  right  to  distrain  before  the  termination  of 
the  lease,  by  allowing  it  after  the  lease  i» 
determined.  The  defendant,  then,  had  the 
power  of  distress,  which  was  a  concurrent 
remedy.  The  acceptance  of  the  sealed  note 
was  not  an  extinguishment  of  the  rent,  as  was- 
decided  between  these  parties.  (20  Johns., 
407.)  The  case  states  that  the  defendant  ad- 
mitted he  had  distrained  for  4  years  and  11 
months  rent  due  him,  at  the  time  of  such  dis- 
tress, including  the  amount  specified  in  the 
writing  sealed.  This  admission  was  not  ob- 
jected to  ;  it  must  be  presumed  to  have  been 
inserted  as  evidence  ;  and  if  so,  it  is  proof  that 
the  rent  was  due. 

But  it  is  contended  that  it  does  not  appear 
the  defendant  had  the  reversionary  interest  in 
him.  No  question  of  this  kind  appears  to- 
have  been  raised  at  the  trial ;  there  is  no- 
express  evidence  of  a  reversionary  interest, but 
it  may  well  be  presumed  to  exist  ;  for  it  is- 
admitted  in  the  case,  that  the  defendant  re- 
covered a  judgment  in  an  action  for  use  and 
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occupation,  in  the  Court  of  C.  P.,  for  the  rent 
now  sought  to  be  recovered  by  way  of  distress. 
This  judgment  was  affirmed  in  the  Supreme 
Court.  (20  Johns.,  407.)  It  is  settled,  that  at 
the  common  law  assumpsit  would  not  lie  for 
rent ;  it  was  recoverable  only  by  action  of 
debt  ;  the  Statute  gave  the  action  for  use  and 
occupation,  for  the  purpose  of  obviating  some 
of  the  difficulties  that  might  occur  in  the 
G59*l  recovery  *of  rents  where  the  demises 
are  not  by  deed.  The  legal  presumption  is, 
that  the  demise  in  this  case  was  not  by  deed  ; 
had  it  been,  the  party  would  not  be  entitled  to 
recover.  It  is  also  well  settled,  that  no  estate 
of  freehold,  for  life  or  in  fee,  can  pass  by  an 
instrument  in  writing  not  under  seal.  (12 
Johns.,  73.)  It  follows,  then,  that  the  defend- 
ant, when  he  distrained,  had  the  reversionary 
interest,  and  is,  therefore,  entitled  to  judg- 
ment. 

SAVAGE,  Ch.  J.  The  main  point  is, whether 
the  defendant  had  a  right  to  distrain  for  the 
rent  due  him.  If  this  is  not  a  case  in  which 
the  landlord  had  a  right  to  distrain,  then  the 
sealed  note  was  an  extinguishment  of  the  rent, 
and,  of  course  the  defendant  is  liable  to  this 
action. 

At  common  law  there  were  three  kinds  of 
rent. 

1.  Rent  service,  so  called   because  it    had 
some  corporal  service  incident  to  it,  at  least 
fealty,  or  the  feudal  oath  of  fidelity.     Where 
fealty  is  due,    therefore,   with    a   pecuniary 
rent,  and    the  landlord  has  the  reversionary 
interest  in  the  demised  premises,  then  the  land- 
lord, has  by  the  common  law,  a  right  to  dis- 
train without  any  power  in  the  lease. 

2.  Rent  charge,  is  a  rent  reserved  where  the 
landlord    has    no  reversionary    interest.     He 
would  have,    for  such  rent,  no  right  to  dis- 
train, unless  the  power  be  contained  in  the 
lease. 

3.  Rent  seek,  is  the  same  as  rent  charge, 
except  that  there  is  no  right  to   distrain  re- 
served.    By  Statute  of  4  Geo.  II.,  ch.  28,  the 
right  of  distress  is  given  in  the  last  two  kinds 
of  rent :  but  independent  of  that  Statute,  the 
right  of  distraining  existing  when  the  land- 
lord   was    entitled  to  the  reversion    and    to 
fealty. 

By  our  old  Constitution,  such  parts  of  the 
common  law  and  of  the  statute  law  of  En- 
gland, and  such  Acts  of  the  Colony  as  to- 
gether formed  the  law  of  the  Colony,  on  the 
19th  day  of  Apr.,  1775,  are  declared  to  be  the 
law  of  the  State.  By  our  Statute  Concerning 
Tenures  (1  R.  L.,  71),  all  tenures  of  any  estate 
of  inheritance  at  the  common  law,  are  de- 
clared to  be  turned  into  free  and  common 
socage  ;  and  by  the  common  law,  fealty  is 
incident  to  this  tenure.  In  all  cases,  there- 
fore, where  the  tenure  in  this  State  is  not 
6(>O*]  allodial,  and  where  *the  landlord  is 
entitled  to  the  reversion  and  to  a  rent,  he  is 
authorized  to  distrain  for  such  rent,  without 
any  authority  for  that  purpose  in  the  lease  or 
contract. 

The  defendant  having,  then,  as  is  fairly 
inferable,  the  reversionary  interest,  he  had  a 
right  to  distrain,  and  the  note  was  no  extin- 
guishment of  the  rent.  In  my  opinion,  there- 
fore, judgment  must  be  rendered  for  the 
defendant. 
COWEN  2. 


SUTHERLAND,  J.,  concurred  in  the  result  of 
these  opinions. 

Judgment  for  the  defendant. 
Cited  in-5  Cow.,  108  ;  2  N.  Y.,  151;  28  N.  Y..   564. 


SCHUYLER  v.  LEGGETT. 

Landlord  and  Tenant — Right  to  Distrain,  on 
Parol  Leane — Parol  Demise  for  Seven  Team — 
Inures  as  Tenancy  from  Year  to  Year. 

A  lessor  may  distrain  upon  a  parol  demise,  he 
having  the  reversion  without  any  special  agreement 
empowering  him  to  distrain. 

Though  a  parol  demise  for  7  years  be  void,  by  the 
Statute  of  Frauds,  yet  it  inures  as  a  tenancy  from 
year  to  year,  if  the  tenant  enter  and  hold  under  it ; 
and  it  will  regulate  the  terms  of  the  tenancy  in 
other  respects  as  the  rent,  the  time  of  year  when 
the  tenant  must  quit,  &c. 

Whether,  where  the  landlord  executed  a  lease  for 
7  years,  and  left  it  with  a  depositary  appointed  by 
the  lessee,  for  him  to  execute  on  his  part,  which  he 
agreed  to  do,  but  neglected  ;  and  yet  took  posses- 
sion of  the  premises  and  held  them  more  than  a 
year,  the  landlord  may  consider  the  lease  aa  exe- 
cuted by  the  tenant,  and  distrain  under  it,  quaere. 

Citations-8  T.  R.,  3 ;  5  T.  R.,  471;  Rob.  Fr.,  244, 5, 6. 

T)  EPLEVIN  for  one  span  of  horses  and  a 
-Lu  pleasure  wagon.  Avowry  for  rent  ar- 
rear. 

The  cause  was  tried  at  the  Saratoga  Circuit, 
May  28,  1822,  before  His  Honor,  the  late  Mr. 
Justice  Yates. 

On  the  trial,  the  plaintiff  introduced  and 
read  in  evidence,  a  stipulation  signed  by  the 
attorneys  of  both  parties,  as  follows:  "  We 
do  hereby  stipulate  and  agree  to  admit,  on  the 
trial  of  this  cause,  that  William  Griffeth  took 
the  property  of  the  plaintiff,  mentioned  in  the 
plaintiff's  declaration  in  this  cause,  on  the  day 
and  at  the  place  therein  stated,  as  the  agent 
and  bailiff  of  the  defendant  in  this  cause,  by 
virtue  of  a  warrant  of  distress  delivered  to  him 
by  the  defendant,  for  18  months'  rent,  claimed 
to  be  in  arrear  and  due  to  him, from  the  plaint- 
iff, and  that  the  proceedings  in  making  the  dis- 
tress were  perfectly  regular  and  legal,  pro- 
vided the  said  defendant  had  a  right  to  distrain; 
and  that  the  said  plaintiff  replevied  the  said 
property,  before  it  was  removed  from  the 
premises  on  which  the  said  distress  is  alleged 
by  the  defendant's  *avowry  to  have  [*661 
been  made,  and  within  five  days  from  the  no- 
tice of  the  same,  which  notice  is  also  admitted 
to  have  been  regular,  and  according  to  the 
directions  of  the  Act  in  such  case  made  and 
provided .  Dated  Oct.  17,  1 821 . 

George  Palmer,  Esq.,  a  witness  on  the  part 
of  the  plaintiff,  testified  that  he,  as  the  agent 
of  the  defendant,  had  the  charge  of  a  house 
and  lot  situate  in  the  town  of  Stillwater  and 
County  of  Saratoga  (the  premises  mentioned 
in  the  avowry),  belonging  to  the  defendant ; 
that  the  plaintiff  held  and  occupied  the  prem- 
ises, as  tenant,  from  year  to  year  (of  the  de- 
fendant), for  several  years  previous  to  the 
drawing  of  the  lease, as  hereinafter  mentioned, 


NOTE.— Tenancy  from  year  to  year—What  irill  be 
held  to  constitute— Notice  to  quit.  See  Jackson  v. 
Wilsey,  9  Johns.,  287,  note. 
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at  a  rent  of  $140 ;  that  in  the  spring  of  the 
year  1817,  it  was  agreed  between  the  plaintiff 
and  defendant,  that  the  witness  should  draw  a 
lease  from  the  defendant  to  the  plaintiff  of  the 
premises,  for  the  term  of  seven  years,  at  a  rent 
of  $100  per  annum,  payable  half  yearly,  with 
provision  therein  for  making  certain  repairs  ; 
which  lease  was  accordingly  drawn  by  the  wit- 
ness, under  the  direction  of  both  parties,  with 
a  counterpart ;  that  pursuant  to  a  similar  di- 
rection, and  understanding  of  both  parties, 
Leggett,  the  defendant,  executed  both  parts  of 
this  lease  in  the  hands  of  the  witness,  and  left 
them,  pursuant  to  the  directions  of  the  parties, 
with  the  witness,  to  be  executed  by  Schuyler, 
the  plaintiff  ;  that  Schuyler,  neglected  formal- 
ly to  execute  the  lease,  by  either  signing  and 
sealing,  or  delivering  it,  but  left  it  lying  in  the 
witness'  hands,  with  the  ex  parte  execution  of 
Leggett,  without  objection  or  question  of  its 
validity,  and  continued  the  occupation  and 
use  of  the  premises,  as  he  had  done  before  the 
agreement,  for  more  than  a  year  and  a  half 
from  the  commencement  of  the  term  men- 
tioned in  the  lease. 

The  counsel  for  the  defendant  produced  the 
lease  in  evidence,  and  contended  that  the 
plaintiff  was  entitled  to  a  verdict,  and  that 
Leggett  had  no  right  to  distrain  for  rent ;  1st. 
Because  there  was  no  demise  by  Leggett  to 
Schuyler,  either  implied  or  expressed.  2d.  If 
there  was  a  demise,  it  was  by  parol,  for  seven 
years,  and  therefore  void  by  the  Statute  of 
Frauds  and  Perjuries.  3d.  Because  Leggett 
could  not  distrain  for  rent  under  a  parol  de- 
mise. 

<>62*]  *His  Honor,  the  judge,  overruled 
these  objections,  and  directed  the  jury  to  find 
for  the  defendant,  who  found  accordingly. 

Mr.  S.  G.  Huntington,  for  the  defendant, 
now  moved  for  a  new  trial.  He  insisted  that 
if  the  last  agreement  was  not  a  leasing  of  the 
premises,  there  was  no  rent  due  for  which 
Leggett  could  distrain.  If,  under  an  agree- 
ment for  a  lease  at  a  certain  rent,  the  tenant  is 
let  into  possession  before  the  lease  is  executed, 
the  lessor  cannot  distrain  for  rent  during  the 
first  year  :  for  there  is  no  demise  expressed  or 
implied.  (Hegan  v.  Johnson,  2  Taunt.,  148  ; 
Hearn  v.  Tomlin,  Peak,  N.  P.  C.,192  ;  Browne 
v.  Warner,  14  Ves.,  413  ;  .Smith  v.  Stewart,  6 
Johns.,  46.)  An  agreement  to  let  will  not  op- 
erate as  a  lease,  if  a  future  executory  act  was 
in  view.  (Browne  v.  Warner,  14  Ves.,  413.) 
The  old  letting  was  at  an  end  by  the  last  agree- 
ment. The  cases  in  which  the  tenant  has  been 
considered  as  being  in,  under  the  terms  of  an 
old  lease,  where  he  holds  over  after  his  term 
has  expired  (Woolf.  L.  &T.,  20,218),  are  those 
in  which  no  new  contract  was  entered  into. 
The  new  lease  here  differs  in  terms  from  the 
old. 

Again  ;  this  was  a  demise  for  seven  years,  by 
parol,  and  void,  therefore,  by  the  Statute  of 
Frauds. 

[The  counsel  also  raised  the  objection,  that 
the  lease  being  by  parol,  and  containing  no 
clause  of  distress,  the  defendant,  for  that  rea- 
son, had  no  right  to  distrain,  upon  which  the 
arguments  were  the  same  as  in  the  next  pre- 
ceding cause.] 

Mr.  E.  Cowen,  contra,  relied  upon  the  case 
of  M'Leish,  v.  Tate,  Cowp.,781,  as  in  point  for 
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the  defendant.  There  the  court  gave  effect  to 
an  unexecuted  lease  for  nine  years,  on  the 
ground  that  the  lessee  had  held  under  it,  and 
the  landlord  expressed  a  willingness  to  execute 
it. ;  but  the  tenant  declined.  An  avowry  was 
sustained  upon  a  mere  draft  of  a  lease  not  exe- 
cuted by  either  party.  The  present  is  certain- 
ly a  much  stronger  case  for  the  avowant.  In 
Hegan  v.  Johnson,  cited  from  2  Taunt.,  which 
was  the  case  of  a  holding  under  an  executory 
agreement  to  execute  a  lease,  the  landlord  dis- 
trained before  the  year  had  passed.  There  could, 
therefore,  be  no  tenancy  from  year  to  year, 
which  plainly  exists  in  this  case.  Here  has 
been  more  than  a  year's  holding  under  the  new 
lease.  If  this  was  void,  either  by  the  Statute 
of  *Frauds,  or  because  it  was  never  [*663 
executed,  then  comes  the  holding  over  under 
the  old  lease.  Upon  one  or  the  other  of  these 
grounds,  the  plaintiff  was  a  tenant  from  year 
to  year,  at  the  rent  talked  of  between  the  par- 
ties. The  agreement  and  draft  of  the  lease 
will,  at  least,  amount  to  an  admission  that  the 
premises  were  worth  the  sum  mentioned  in  the 
lease,  and  a  promise  to  pay  that  sum.  This 
would  be  a  parol  lease,  under  which  the  de- 
fendant might  distrain. 

Curia,  per  SAVAGE,  Ch.  J.  The  cases  cited 
by  the  plaintiff's  counsel  show  that  to  entitle 
the  landlord  to  distrain,  there  must  be  a  letting 
and  an  agreement  to  pay  rent — that  an  occu- 
pancy under  an  agreement  for  a  lease  at  a  fut- 
ure time  is  not  sufficient.  The  facts  in  this 
case  show  an  occupancy  in  the  first  instance, 
under  a  parol  demise  from  year  to  year.  When 
the  new  arrangement  was  made,  a  parol  agree- 
ment must  have  preceded  the  directions  to  Mr. 
Palmer  to  draw  the  lease.  Though  this  lease 
was  never,  in  fact,  executed  by  Schuyler,  yet 
his  occupancy  was  either  under  this  lease,  or 
the  parol  agreement,  in  pursuance  of  which 
the  directions  were  given  for  the  lease.  In 
either  case,  there  was  a  letting  by  Leggett  to 
Schuyler,  and  an  agreement  by  Schuyler  to 
pay  the  rent.  If  the  occupancy  has  been  under 
the  lease,  then,  having  accepted  possession  un- 
der it,  he  takes  the  estates  subject  to  the  cov- 
enants and  the  conditions  contained  in  it.  In 
that  case  his  liability  exists,  and  also  the  land- 
lord's right  to  distrain.  If  the  occupancy  has 
been  under  the  parol  agreement,  then  he  has 
held  under  a  parol  demise  for  seven  years  ; 
which,  though  it  is  void  as  a  lease  for  the 
term,  yet  it  inures  as  a  tenancy  from  year  to 
year  (Clayton  v.  Blakely,  8  T.  R.,  3),  and  must 
regulate  the  terms  on  which  the  tenancy  sub- 
sists in  other  respects  ;  as  the  rent,  the  time  of 
the  year  when  the  tenant  must  quit,  &c.  (Doe 
v.  Bell,  5  T.  R,  471  ;  Rob.  on  Frauds,  244.5, 
6.)  Rent  being  due  by  the  terms  of  the  parol 
demise,  the  landlord's  right  to  distrain  was 
perfect ;  and  the  defendant  was  at  liberty, un- 
der the  avowry  in  this  case,  to  avail  himself  of 
either  a  parol  or  written  lease.  In  my  opinion 
the  defendant  must  have  judgment. 

New  trial  denied. 

Cited  in— 8  Cow.,  231 ;  13  Wend.,  483 ;  19  Wend.,393: 
24  Wend.,  484 ;  69  N.  Y.,  121 ;  70  N.  Y.,  184;  72  N.  Y., 
147 :  75  N.  Y.,  209  ;  6  Hun,  564  ;  12  Hun,  262.;  7  Barb.. 
199;  17  Barb.,  154;  25  Barb.,  249;  5  How.  Pr..  88:  8 
How.  Pr..  44;  7  Barb.,  199;  2  E.  D.  S.,  104;  1  Daly, 
384  ;  7  W.  Dig.,  464  ;  48  Wis.,  53. 
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•664*]  *THE  NEW  YORK  FIREMEN  IN- 
SURANCE COMPANY 

v. 
STURGES. 

ffsury — Taking  Discount  in  Advance — Corpora- 
tions— Powers  only  Such  as  are  Specially 
Granted  or  Necessary  to  Carry  those  Granted 
into  Effect — Incorporation  for  Insurance  Pur- 
poses— No  Right  to  Carry  on  Business  of  Dis- 
counting—Debt  Dae  to  Corporation,  Presumed 
to  have  been  Contracted  in  Lawful  Course  of 
Business — Taking  Excess  of  Interest  by  Mis- 
take, not  Usury — Slight  Excess. 

Discounting  a  note  at  7  per  cent.,  and  taking  the 
interest  in  advance,  is  not  usury,  either  in  bankers 
or  others. 

A  Corporation  having  no  power,  by  the  Act  of 
Incorporation,  to  discount  notes,  but  created  for 
the  purposes  of  insurance,  has  no  right  to  carry  on 
the  business  of  discounting. 

A  Corporation  has  no  powers  except  such  as  are 
specially  granted,  and  those  that  are  necessary  to 
carry  into  effect  the  powers  so  granted. 

The  N.  Y.  Firemen  Ins.  Co.  was  incorporated  for 
the  purposes  of  insurance,  in  1810,  and  in  1818  an  Act 
was  passed  continuing  that  Company  till  1833,  for 
the  purposed  of  closing  and  winding  up  their  busi- 
ness. Aug.  30, 1817,  O.  &  H.  owed  several  debts  to 
the  Company,  and  B.  owed  another,  for  which  sev- 
eral debts  they  took  of  B.  a  note  made  P.  &  H.  pay- 
able at  4  months  from  the  said  Aug.  30.  These  debts 
were  all  due.for  premiums  of  insurance.  The  Com- 
pany made  a  calculation  upon  the  note,  deducting 
1*5.92,  interest  for  the  4  months,  at  7  per  cent.,  then 
•deducted  the  debts  and  paid  the  balance,  which  was 
$20,  to  B.  When  this  note  became  due,  P.  &.  H.  of- 
fered a  new  note  in  renewal,  also  at4  months,  which 
the  Company  took,  deducting  as  before  $33.92  for 
the  interest,' and  giving  their  check  to  P.  &  H.  for 
the  balance,  and  the  old  note  was  taken  up.  The 
second  note  was  renewed  in  like  manner  for  P.  &  H. 
from  4  months  to  4  months,  till  Jan.  11,  1819,  when 
the  last  note  was  given.  The  discount  taken  was  a 
fraction  of  a  cent  more  than  the  interest  would 
amount  to  for  the  4  months,  including  the  3  days  of 
.grace.  Held,  that  the  Company  had  a  right  to  contin- 
ue a  debt.originally  lawful,  in  this  manner:  that  the 
last  note  was,  therefore,  valid ;  and  that  it  was  not 
usurious,  though  the  interest  was  taken  in  advance, 
with  such  a  trifle  beyond  the  interest ;  nor  is  such  a 
transaction  forbidden  by  the  Act  to  Restrain  Unin- 
corporated Banking  Associations.  1  R.  L..  234.  It 
cannot  properly  be  called  the  business  of  discount- 
ing, which,  it  seems,  was  alone  intended  by  the 
words  "making  discounts,"  in  the  Restraining  Act. 

A  debt  due  to  an  incorporated  company  will  be 
presumed  to  have  been  contracted  in  the  lawful 
•course  of  business,  until  the  contrary  is  shown. 

Where  a  trifling  excess  is  taken  on  discounting  a 
note,  beyond  the  legal  interest,  it  will  be  presumed 
to  be  by  mistake,  and  not  by  the  adoption  of  an 
erroneous  rule  of  calculation,  until  the  latter  is 
shown. 

Taking  beyond  the  legal  interest  by  mistake  is 
not  usurious ; 

Though,  it  seems,  it  would  be  otherwise,  where 
the  excess  arises  from  the  voluntary  adoption  of  an 
erroneous  rule  of  calculation. 

Citations— 15  Johns.,  381,  383 ;   2  R.  L.,  234 ;  3  Cow., 
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A  SSUMPSIT,  against  the  second  indorser  of 
-L\-  a  promissory  note,  drawn  by  Peters  & 
Harrison,  in  favor  of  Thomas  C.  Butler,  Jr., 
and  indorsed  by  him  and  the  defendant.  The 


NOTE — Corporations— Powers  of—  Ultra  vires.  See 
People  v.  Utica  Ins.  Co.,  15  Johns.,  358,  note. 

Power  to  make  promissory  notes.  See  Mott  v. 
Hicks,  1  Cow.,  513,  note. 

Usury— Discounting  notes— Taking  interest  in  ad- 
vance. See  the  next  case,  N.  Y.  F.  Ins.  Co.  v.  Ely, 
post  678,  and  note. 

That  taking  interest  in  excess  of  legal  rate,  by  mis- 
take of  calculation  or  of  fact,  is  not  usurious.  See  nexl 
case. 
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note  was  dated  Jan.   11,   1819,  payable  four 
months  after  date,  for  $1,000. 

The  cause  was  tried  before  His  Honor,  Am- 
brose Spencer,  late  Ch,  J.,  at  the  sittings  in 
N.  Y.,  June?,  1821. 

William  M'Neil,  a  witness  on  the  part  of 
the  plaintiffs,  proved  the  handwriting  of  the 
drawers,  and  of  both  the  indorsers.  David 
Codwise,  another  witness  for  the  plaintiffs, 
proved  demand  of  payment  from  the  drawers, 
May  14,  1819,  and  notice  of  non-payment  to 
ihe  indorsers,  on  *the  following  day.  [*665 
The  note  was  then  read  by  the  plaintiffs. 
William  M'Neil,  being  cross-examined  by  the 
counsel  for  the  defendant,  further  testified 
that  he  was  now,  and  had  been  since  the  year 
1810,  Secretary  of  the  Company:  that  the  note 
was  offered  by  and  discounted  for  Peters  & 
Harrison,  and  a  check  for  the  amount,  deduct- 
ing $23.92  for  the  discount,  given  to  them 
therefor,  to  enable  them  to  take  up  their  note 
of  a  similar  amount,  which  fell  due  that  day, 
and  of  which  the  plaintiffs  were  the  holders  : 
that  Aug.  30,  1817,  the  plaintiffs  were  the 
holders  of  certain  promissory  notes,  drawn  by 
Ogden  &  Harrison,  and  indorsed  by  Thomas 
C.  Butler,  amounting  to  about  $500,  for  pre- 
miums or  insurance ;  which  notes  were,  at 
that  time,  lying  over,  due,  and  unpaid;  that  at 
the  same  time  Thomas  C.  Butler  was  indebted 
to  the  plaintiffs  in  another  sum  of  upwards 
of  $400  (the  precise  amount  the  witness  could 
not  tell),  and  that  on  the  said  Aug.  30,  he  of- 
fered a  note  drawn  by  Peters  &  Harrison,  to 
the  plaintiffs,  for  $1,000,  for  discount,  the 
proceeds  to  be  applied  in  payment  of  the 
notes  of  Ogden  &  Harrison,  which  note  was 
payable  at  4  months  from  the  said  Aug.  30  ; 
that  the  plaintiffs,  thereupon,  made  a  calcula- 
tion upon  the  note,  and  deducted  therefrom, 
in  the  first  place,  $23.92,  being  the  interest 
for  the  four  months  the  note  had  to  run, 
calculated  at  the  rate  of  7 percent,  per  annum; 
they  then  deducted  the  amount  of  the  notes 
of  Ogden  &  Harrison,  and  of  the  debt  of 
Thomas  C.  Butler,  and  paid  to  Butler  the  bal- 
ance of  the  note  in  money,  which  balance 
amounted  to  somewhere  about  $20.  He  fur- 
ther stated  that  when  the  note,  dated  Aug. 
30,  fell  due,  Peters  &  Harrison,  the  drawers, 
declared  that  it  was  inconvenient  for  them  to 
pay  it  and  offered  a  new  note  in  renewal  of  it, 
also  at  4  months.  This  new  note  was  then 
taken  by  the  plaintiffs,  who  deducted  from 
the  face  of  $23.92,  for  the  interest,  and  then 
gave  their  check  upon  the  bank  for  the  bal- 
ance, with  which  Peters  &  Harrison  went  to 
the  bank  and  took  up  the  old  note.  He  fur- 
ther said  that  the  last  note  was  renewed  in 
like  manner,  for  Peters  &  Harrison,  at  the 
expiration  of  every  *four  months,  [*666 
until  the  note  in  question  in  this  cause,  which 
was  received  by  the  Company  from  Peters  & 
Harrison,  in  renewal  of  a  note  for  the  same 
amount  ;  and  that  after  deducting  $23.92,  for 
interest,  a  check  was  given  to  them  for  the 
balance,  to  enable  them  to  take  up  the  former 
note,  and  the  new  note  was  retained  by  the 
plaintiffs. 

Upon  this  testimony,  the  jury  found  a  ver- 
dict for  the  plaintiffs  for  $1,156.71  damages, 
and  6  cents  costs,  subject  to  the  opinion  of  the 
Supreme  Court  upon  the  case. 
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The  cause  was  argued  at  May  Term,  1823, 
by  Messrs.  D.  D.  Ogden  and  S.  Jones,  for  the 
plaintiffs,  and  the  late  Mr.  J.  Wells,  and  Mr. 
T.  A.  Emmet,  for  the  defendant. 

Mr.  Ogden,  for  the  plaintiffs.  1.  The  origi- 
nal note  was  not  drawn  for  the  purpose  of  be- 
ing discounted,  but  in  payment  of  a  debt  due 
to  the  Company,  who,  I  admit,  had  no  power 
to  discount  notes  by  the  Act  of  Incorporation. 
But  they  have,  like  any  other  individual,  the 
right  to  receive  notes  in  payment  or  security 
of  debts,  and  in  such  case  to  deduct  the  usual 
discount.  By  the  Act  of  1818  (Laws,  sess. 
41,  ch.  16),  the  original  Company  were  dis- 
solved, and  a  new  one  created,  who  were  con- 
stituted trustees  to  collect  the  debts  of  the  old 
Company,  among  which  this  was  one ;  and 
had  not  these  trustees  a  right,  in  discharging 
this  duty,  to  take  security  and  extend  the 
credit,  deducting  the  discount?  The  3d  sec- 
tion declares  that  they  may  do  all  matters  and 
things  relating  to  the  objects  for  which  they 
were  instituted. 

They  are  found,  by  this  Act,  with  a  note  in 
their  hands  belonging  to  their  cestuis  que  trust. 
Being  applied  to  jfor  an  extension  of  credit, 
they  accede  to  the  proposition,  and,  as  pay- 
ment, take  another  note  at  4  months,  deduct- 
ing the  usual  discount.  This  was  not  dis- 
counting by  way  of  business,  but  was  collater- 
al or  incidental  to  the  note  which  the  Com- 
pany had  before  taken  in  the  lawful  and  regu- 
lar line  of  their  employment.  People  v.  Utica 
Ins.  Co.,  15  Johns.,  358,  and  Utica  Ins.  Co.  v. 
Scott,  19  Id.,  1,  do  not,  therefore,  apply.  In 
the  first  it  was  decided,  on  information  in  nat- 
ure of  a  quo  warranto,  that  they  had  no  power 
667*J  to  carry  on  *discounting  as  matter  of 
business  ;  and  in  the  second  they  failed  in  an 
attempt  to  enforce  a  note  which  had  been  tak- 
en in  the  course  of  their  unauthorized  bank- 
ing operations.  These  cases  were  founded  on 
the  Restraining  Act  (2  R.  L.,  234),  which  was 
leveled  against  the  exercise  of  banking  pow- 
ers. The  2d  section  (which  he  read)  speaks  of 
"any  association,  &c.,  for  the  purpose  of  issu- 
ing notes,  receiving  deposits,  making  dis- 
counts, or  transacting  any  other  business 
which  incorporated  banks  may  or  do  transact 
by  virtue  of  their  respective  Acts  of  Incorpo- 
ratio,n."  This  is  not  the  case  of  the  plaintiffs. 
The  Act  is  cautiously  worded,  and  the  Legis- 
lature never  intended  any  restraint  beyond 
what  they  clearly  and  fully  expressed.  The 
construction  contended  for  would  restrain 
every  commercial  house  in  the  City  of  N.  Y., 
consisting  of  more  than  one  member,  from 
securing  their  debts,  by  discounting  notes  of- 
fered in  security.  We  rely  on  Utica  Ins. 
Co.  v.  Scott,  as  clearly  supporting  this  dis- 
tinction. 

2.  Seven  per  cent,  per  annum  was  deducted 
for  the  time  which  the  note  had  to  run  ;  and 
we  shall  be  told  that  this  was  usurious.  If  so, 
it  was  either  because  the  interest  was  deducted 
beforehand,  or  three  days  too  much  were 
included  in  the  computation.  President,  Di- 
rectors, etc.,  v.  Osgood,  15  Johns.,  162,  168,  an- 
swers the  first  objection,  unless  there  is  a  dis- 
tinction between  bankers  and  others.  The 
principle  is  the  same  as  to  all.  The  Statute 
of  Usury  does  not  mean  one  thing  as  to  mer- 
chants, and  another  as  to  bankers  ;  and  this 
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court  will  not  listen  to  evidence  of  custom  in 
order  to  sanction  usury. 

As  to  the  second  objection,  if  any,  in  fact, 
it  arises  from  a  mere  mistake  in  the  amount  of 
time.  Both  parties  intended  7  per  cent.  The 
calculation  proceeded  by  aliquot  parts  of  the 
year  ;  and  the  error  intervened  by  treating 
three  days  as  the  10th  of  a  month,  by  which 
about  three  fourths  of  a  cent  was  lost  to  the 
debtor  ;  and  if  there  ever  was  a  case  in  which 
the  maxim  de  minimis  non  curat  lex  applied,  it 
does  so  here.  A  mere  mistake  in  calculation 
was  never  holden  to  be  usury.  There  must 
be  a  corrupt  agreement. 

*But  here  is  no  mistake.  The  Slat-  [*G6& 
ute  speaks  of  years,  &c.,  and  the  uniform  cus- 
tom has  been  to  compute  days  as  the  30th  part 
of  a  month.  This  is  for  the  convenience  of 
commercial  business. 

Mr.  J.  Wcll^s,  contra.  1.  Independent  of 
the  Restraining  Act,  these  plaintiffs  had  no 
power  to  become  parties  to  the  note.  They 
are  a  body  corporate  ;  and  have  no  rights  ex- 
cept what  are  specifically  conferred  by  statute 
— not  like  physical  and  moral  agents,  capable 
of  performing  everything  except  what  is  de- 
nied to  them  by  prohibitory  laws.  They  are 
the  creature  of  the  Legislature,  who  have 
delegated  to  them  an  authority  which,  when 
they  transcend,  their  acts  are  not  merely  un- 
authorized as  to  them,  and  valid  as  to  others, 
but  illegal  and  void  to  every  intent  and  pur- 
pose. The  object  of  their  creation  appears  by 
the  Act  (sess.  33,  ch.  20,  Mar.  2d,  1810).  It  is 
insurance  and  nothing  more.  Indeed,  it  is 
admitted,  that  they  have  no  power  to  employ 
funds  in  discounting  notes,  as  the  business  of 
the  institution  ;  but  we  deny  the  qualification 
contended  for.  It  makes  no  difference  what 
their  notions  may  be,  or  the  purpose  for  which 
they  are  associated  ;  nor  whether  they  depart 
from  their  powers  generally,  or  only  in  par- 
ticular instances.  Here  is  no  latitude  for  a 
constructive  extension  of  powers.  "An  in- 
corporated company  have  no  rights  except 
such  as  are  specifically  granted,  and  those  that 
are  necessary  to  carry  into  effect  the  powers 
so  granted."  (15  Johns.,  383,  per  Thompson, 
Ch.  J.)  The  power  of  discounting  is  not 
necessary  to  carry  their  powers  into  effect. 
They  may  receive  notes  for  premiums  ;  be- 
cause this  is  in  the  course  of  their  business ; 
but  the  right  to  make  these  notes  the  basis  of 
a  long  course  of  speculation,  by  way  of  dis- 
count, is  not  incidental,  because  it  is  wholly 
unnecessary.  No  matter,  therefore,  what  may 
be  the  origin  of  the  debt  due  :  it  is  plain,  from 
the  case,  that  the  note  in  question  was  offered 
for  the  purpose  of  discount,  and  accepted  in 
this  view.  The  manifest  operation  is  a  dis- 
count for  prompt  payment.  It  is  the  same 
thing,  precisely,  as  if  the  money  had  been  paid 
minus  the  discount,  thus  indirectly  converting 
their  money  into  a  fund  for  the  purpose  of  a 
speculation,  which  the  law  had  prohibited  as  to 
them.  To  mark  the  transaction  still  stronger, 
after  *paying  the  antecedent  debt,  [*O6d 
the  balance  is  advanced  in  money.  To  have 
saved  appearances  entirely,  the  "note  should 
have  been  for  the  precise  debt.  The  balance, 
at  least,  was  a  mere  loan.  This  operation  is 
carried  on  from  Aug.  30,  1817,  to  Jan.  11, 
1819,  and  assumes  the  complete  character  of  a 
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discount  transaction.  The  only  excuse  is, 
that  the  drawers  were  all  along  unable  to  pay. 
But  this  is  a  mere  pretense,  unsupported  by 
proof. 

Again  ;  suppose  the  old  Company  had  this 
power  of  incidental  discount ;  and  that  they 
might  have  kept  this  note  on  foot  by  these  re- 
newals from  time  to  time  ;  the  new  Company 
had  no  such  authority.  The  Corporation  was 
Icept  alive  by  the  Act  of  Feb.,  1818,  for  the 
mere  purposes  of  collecting  in  the  debts  and 
closing  the  concerns  of  the  old  Company.  Had 
there  been  a  single  act  of  enlargement  by  the 
old  Company  it  might  have  been  valid  ;  but 
-even  this  power  is  devested  by  the  late  Act. 
It  is  the  duty  of  the  new  Company  not  to  give 
time,  but  collect  in  the  most  speedy  manner. 
This  question  upon  the  powers  of  corpora- 
tions to  go  beyond  the  purposes  of  their  crea- 
tion in  issuing  notes,  &c.,  has  been  much  ex- 
amined in  two  late  English  cases — Broughton 
v.  The  Company,  &c,,  3  B.  &  A.,  1,  in  the  K. 
B.,  and  Stark  v.  High-Gate  A.  W.  Go.,  5 
Taunt.,  792,  in  the  C.  P.  The  defendants  in 
each,  a  corporation  for  specific  purposes,  had 
accepted  bills  of  exchange,  and  the  question 
was  upon  their  power  to  do  this,  and  if  they 
had  power,  whether  the  bills  were  not  void  by 
the  English  Restraining  Act,  made  in  protec- 
tion of  the  Bank  of  England.  In  the  first  case, 
two  of  the  judges  adverted  distinctly  to  the 
powers  of  the  Corporation,  and  held  the  bill 
void,  because  it  was  foreign  to  the  purposes 
for  which  the  Company  was  created  (and  he 
read  from  their  opinions  on  this  point,  1  B.  & 
A.,  8,  per  Bay  ley,  J.,  and  Id.,  11,  per  Best,  J.) 

WOODWORTH,  J.  I  do  not  understand  the 
plaintiffs'  counsel  as  contending  for  the  gen- 
eral power  of  discount.  Most  clearly  that  can- 
not be  sustained. 

67O*]  *Mr.  Wells.  The  case  of  Utica  Ins. 
Co.  v.  Scott,  was  a  much  stronger  case  for  the 
plaintiffs  than  the  present.  What  possible 
•difference  is  there  from  a  mere  bank  discount? 
In  substance  it  will  be  found  the  same. 

2.  The  note  is  void  within  the  Restraining 
Act.  This  position  was  also  examined  in 
Utica  Ins.  Go.  v.  Scott.  There,  as  here,  the 
funds  of  the  Company  were  applied  to  the  dis- 
•count  of  notes.  The  argument  on  the  other 
side  would  authorize  any  and  every  corporate 
body  to  discount,  without  regard  to  the  orig- 
inal object  of  the  institution.  It  is  not  neces- 
sary, in  order  to  bring  them  within  the  opera- 
tion of  the  Restraining  Statute,  that  the  Com- 
pany should  issue  bills.  The  Act  is  in  the 
.alternative.  They  are  not  to  associate  for  the 
purpose  of  issuing  notes,  or  receiving  deposits 
or  making  discounts.  The  going  contrary  to 
either  alternative  will  work  the  same  effect  as 
a  total  violation.  The  object  was  to  prevent 
the  use  of  moneyed  capital,  in  all  the  various 
modes  which  the  banks  had  adopted.  Noth- 
ing short  of  this  could  completely  protect  the 
charters  of  these  companies,  many  of  whom 
had  paid  heavy  consideration  for  their  fran- 
chise. Here  we  find  money  employed  in  one 
of  the  essential  operations  of  banking. 

Nor  would  the  action  lie  upon  the  money 
counts,  as  was  hinted  in  Uttoaln*.  Go.  v.  Scott. 
It  is  brought  against  the  indorser. 

Our  reasoning  will  not,  as  supposed,  operate 
in  restraint  of  individual  bankers.  All  bank- 
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ing  operations  are  allowed  to  individuals, 
though  carried  on  openly  and  avowedly. 
(Bristol  v.  Barker,  14  Johns.,  205.) 

Mr.  T.  A.  Emmet,  same  side.  The  inten- 
tion of  the  Restraining  Statute  is  to  deny  all 
excuse  for  discounting,  whether  generally  or 
in  particular  instances,  and  does  not  apply 
itself  to  the  intent  with  which  the  Act  is  done. 
If  tire  Company  discount  at  all,  they  have  a 
fund  for  the  purpose,  within  the  2d  section. 
Otherwise,  what  number  of  discounts  shall  set- 
tle the  point — ten,  twenty,  thirty,  or  what 
other  number  ?  The  intention  is  to  restrain 
banking  operations  to  bodies  incorporated  for 
that  purpose  ;  and  no  shift  or  evasion  should 
be  received  *to  justify  an  act  of  viola-  [*67  1 
tion,  however  innocent  the  intention. 

But  this  transaction  was  not  a  mere  exten- 
sion of  credit.  The  note  is  entirely  distinct 
and  disconnected  with  the  premium  consid- 
eration. The  parties  are  different — the  amount 
more.  It  is  not  the  continuation  of  a  debt. 
The  original  premium  note  is  set  off,  and  the 
balance  paid,  thus  performing  a  distinct  bank- 
ing operation,  and  usurping  the  franchise  of 
incorporated  companies.  This  is  not  an  inci- 
dental power  ;  for  if  so,  why  does  the  3d  sec- 
tion of  the  Act  of  1818  prescribe  the  mode  of 
taking  security  ?  It  is  to  be  by  bottomry,  re- 
spondentia,  or  mortgage  of  real  estate  or  chat- 
tels real,  &c. — not  by  notes  or  bills.  Were 
not  the  powers  to  loan  on  mortgage  equally 
incidental  ?  It  is  plain,  therefore,  that  an  in- 
corporated company  has  not  the  same  powers 
even  in  relation  to  securing  debts,  as  an  indi- 
vidual. This  was  ruled  in  Utica  Ins.  Co.  v. 
Scott,  and  is  abundantly  settled  in  the  English 
cases  cited  by  my  associate.  A  Corporation 
have  a  right  to  sue,  and  to  secure  their  debts 
in  the  particular  manner  pointed  out  by  the 
Act,  but  in  no  other.  They  cannot,  even  in 
this  respect"  exercise  under  their  general  pow- 
ers the  same  rights  as  a  natural  person. 

Here  are  several  acts  of  discounting.  For 
the  purpose  of  deposits  they  use  another  bank, 
on  which  a  check  is  given,  in  order  to  pay  the 
balance.  They  thus  derive  all  the  substantial 
benefits  of  deposit  as  well  as  discount.  Had 
the  old  Company  pursued  this  course,  would 
it  not  have  been  pronounced  a  plain  evasion  of 
the  law  ?  Would  they  have  been  allowed  to 
call  it  a  benevolent  extension  of  credit  to  an 
individual,  or  for  the  plain  purpose  of  profit 
to  themselves  ?  We  have  seen  that  the  plaint- 
iffs are  still  farther  restrained.  They  are  made 
trustees,  and  are  limited  to  a  discharge  of 
their  trusts  in  a  particular  manner,  and  are  re- 
strained in  terms,  by  the  third  section,  from 
the  exercise  of  banking  powers.  In  discount- 
ing, therefore,  they  have  not  only  violated 
their  duty  as  trustees,  but  transcended  their 
powers  as  corporators. 

Mr.  S.  Jones,  in  reply.  I  shall  avoid  a  dis- 
cussion of  the  powers  of  this  Corporation,  so 
much  talked  of  on  the  other  side,  *to  [*672 
carry  on  the  business  of  discount,  because 
they  can  have  no  application  to  the  case.  The 
Corporation  not  only  ceased  to  exist  a  number 
of  years  since,  but  here  was  no  act  resembling 
a  discount,  properly  so  called.  Two  debts 
were  due  on  notes,  to  the  old  Company,  from 
premiums  of  insurance.  Butler  was  also  in- 
debted to  the  plaintiffs  in  another  sum  of 
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about  $400,  which,  by  legal  intendment,  was 
properly  contracted.  The  notes  lay  over,  and 
were  past  due.  The  debtors  applied  to  the 
plaintiffs  and  offered  a  note  of  $1,000,  cover- 
ing all  the  demands,  and  asked  them  to  take 
it,  and  pay  back  the  balance  ;  they  comply, 
and  this  latter  act  is  relied  on  as  vitiating  the 
transaction.  But  what  were  they  to  do  ?  The 
debts  are  bad  ;  the  original  notes  are  protested; 
there  is  no  previous  agreement  that  the  $1,000 
note  should  be  procured  in  the  market  for  the 
purpose  of  discount.  A  rejection  might  have 
resulted  in  a  loss  of  the  debts.  The  witness' 
calling  this  transaction  a  discount  does  not 
make  it  so.  The  note  was  taken  expressly  in 
payment,  and  to  condemn  it  on  this  ground 
would  be  a  sacrifice  of  sense  to  sound.  The 
note  was  continued  down  in  the  same  way,  by 
the  trustees,  under  the  new  Act.  The  argu- 
ment on  the  other  side  presupposes  a  state  of 
facts  and  a  course  of  conduct  which  does  not 
exist.  If  the  origin  of  the  debt  was  fair,  and 
the  note  valid,  could  not  the  trustees  receive 
payment,  or,  what  is  the  same  thing,  a  new 
note  as  a  substitute  ?  The  original  note  being 
due,  in  conscience,  if  paid,  could  never  be  re- 
covered back,  and  it  is  conceded  to  us,  that 
the  original  debt  may  be  due,  though  it  is  con- 
tended that  the  note  is  void  and  the  indorser 
not  liable. 

It  is  said  that  a  corporation  can  exercise  no 
powers,  except  those  expressly  delegated  or 
necessarily  incidental.  Granted.  Here  is  an 
Insurance  Company  having  funds.  Now  is 
there  no  way  of  employing  these  funds,  by  in- 
vesting and  making  them  yield  a  profit  ?  And 
as  incidental  to  that  right,  may  they  not  be 
invested  in  any  way  not  prohibited  by  the 
Statute  ?  It  does  not  follow,  that  because  the 
Statute  authorizes  an  investment  in  mortgages, 
respondents  bonds,  stock,  &c.,  that  this  dele- 
gation of  power  precludes  the  exercise  of  all 
others.  This  clause  is  in  the  shape  of  a  limita- 
G73*]  tion  ;  *not  for  the  purpose  of  confer- 
ring power.  Without  it,  the  Company  might 
have  swelled  their  real  estate  to  a  dangerous 
extent.  Accordingly,  the  3d  section  goes  on 
conferring  certain  rights,  but  provides,  in  the 
last  clause,  that  the  Company  shall  not  exer- 
cise banking  powers.  These  clauses  imply 
that  without  the  specific  restriction  their  rights 
would  have  been  much  more  extensive.  Sup- 
pose, then,  the  Company,  instead  of  taking 
mortgages,  had  invested  all  their  funds  in 
notes,  renewing  them  from  time  to  time,  as 
they  have  done  here  ;  would  this  have  been  to 
violate  the  object  of  the  institution  ?  The  se- 
curities should  be  such  as  to  enable  the  com- 
pany often  and  suddenly  to  command  their 
funds.  They  are  liable  to  great  and  unexpect- 
ed losses.  Such  a  company  ought  always  to 
have  their  funds  forthcoming  at  three  or  four 
months  :  and  there  is  no  way  so  effectual  for 
this  purpose  as  an  investment  in  notes,  which 
always  rank  next  to  money.  This  transaction 
was  a  mere  continuance  of  such  an  invest- 
ment. Besides,  the  principle  contended  for 
on  the  other  side  would  drive  the  Company  to 
a  course  of  prosecutions  and  judgments,  in- 
stead of  taking  securities,  unless  the  power  to 
secure  their  debts  should  be  expressly  con- 
ferred by  the  Charter  of  Incorporation.  Such 
a  clause  was,  I  believe,  never  thought  of. 
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As  to  the  language  of  the  Restraining  Act ; 
when  we  define  general  terms  used  in  a  stat- 
ute, we  must  be  careful  not  to  make  our  defi- 
nition too  extensive.  That  of  banking  powers, 
used  in  this  Statute,  if  we  take  the  definition 
of  the  other  side,  would  restrain  discounting 
and  lending  money  on  notes,  in  all  cases,  as 
well  in  respect  to  individuals  as  corporations. 
The  Statute  avoids  all  promissory  notes  issued 
contrary  to  its  provisions,  but  it  never  was  in- 
tended to  restrain  individuals  from  issuing 
them.  The  real  question  is,  whether  this  be  a 
continued  employment ;  whether  it  be  one 
regular  branch  of  business  with  individuals  or 
corporations.  It  is  this  alone  which  the  Stat- 
ute was  intended  to  reach.  They  must  em- 
ploy the  fund  mentioned  by  the  Statute  solely 
or  principally  to  this  purpose,  or  it  is  not  vio- 
lated. A  single  individual  was  excepted  by 
the  Act,  or  rather  not  reached  by  it ;  and  this 
was  the  ground  taken  in  Bristol  v.  Barker,  14 
*Johns.,  205,  but  after  the  decision  of  [*674 
that  case  came  the  Statute  of  the  21st  of  Apr., 
1818,  extending  the  same  prohibition  of  the 
general  Restraining  Act  to  every  individual  in 
the  State,  whether  acting  alone  or  jointly  with 
others.  We  are  then  warranted  in  saying  that 
the  principle  contended  for  would  reach  indi- 
viduals engaged  in  business.  It  takes  in  the 
whole  commercial  world.  There  is  hardly  a 
commercial  house  in  the  City  of  N.  Y.  which 
does  not  perform  banking  operations,  if  this 
may  be  called  so.  It  is  asked  where  is  the 
limit  ?  I  answer,  you  must  show  the  opera- 
tion followed  up  for  banking  purposes.  This 
is  a  fact  to  be  proved  on  the  trial.  Suppose 
an  action  for  the  penalty  imposed  by  the  Act 
for  banking,  would  a  single  act  of  discounting 
sustain  it  in  evidence  ?  No.  The  jury  could 
not  find  the  defendant  guilty  until  this  should 
be  shown  to  be  his  regular  business.  Indeed, 
if  I  understand  the  cases  of  Utica  Ins.  Co., 
they  are  placed  on  this  ground,  viz.:  that  they 
had  set  themselves  up  as  a  banking  institution. 
The  plea  in  the  last  case  sets  forth  that  fact, 
and  had  the  Company  been  able  to  traverse 
this,  or  that  the  note  was  not  issued  in  the 
course  of  such  a  business,  they  would  have 
recovered.  They  could  not  do  it,  and  the 
plea  was  holden  good.  It  lies  with  the  party 
seeking  to  avoid  the  note  to  show  this  general 
object. 

Again  ;  the  new  Act  impliedly  gives  power 
to  negotiate  in  this  manner  to  the  new  Com- 
pany. These  have  a  distinct  duty  to  perform 
as  trustees  from  that  which  they  have  a  right 
to  exercise  as  a  Company.  In  relation  to  these 
trusts  they  act  as  individuals.  Their  charac- 
ter, as  it  stood  under  the  old  or  new  Corpora- 
tion, does  not  attach  to  them.  Years  must 
elapse  before  the  business  of  the  old  Company 
can  be  finished,  and  their  concerns  settled 
upon  open  policies  and  other  matters.  Must 
these  trustees,  during  all  that  time,  confine 
themselves  to  a  dead  deposit  ?  Can  they  not 
place  their  funds  out  at  a  profit,  and  this 
either  on  bond  or  note  ?  Nor  does  it  lie  with 
the  debtor  to  object  that  here  is  a  breach  of 
trust.  Such  an  objection  can  be  made  only 
by  the  cestui  que  trust  in  the  event  of  a  loss. 

The  excess  of  interest  depends  merely  on 
the  mode  of  dividing  the  year  into  aliquot 
parts,  without  any  intention  of  *usury.  [*G75- 
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it  is  like  taking  365  days  for  a  year,  when, 
perchance,  it  is  a  leap  year,  and  contains 
366  days. 

WOODWORTH,  J.  It  was  decided  in  the 
case  of  Manhattan  Co.  v.  Osgood,  15  Johns., 
162,  that  discounting  a  note  at  seven  per  cent. 
and  taking  interest  in  advance  was  not  usury. 

By  the  Act  of  Incorporation,  no  power  is 
given  to  discount  notes.  It  was  created  for 
the  sole  purpose  of  insurance. 

The  Company  have  no  rights,  except  such 
as  are  specially  granted,  and  those  that  are 
necessary  to  carry  into  effect  the  powers  so 
granted/  (15  Johns.,  383.) 

The  Act  of  Feb.  27,  1818,  authorizes  the  Di- 
rectors to  close  and  wind  up  the  business  and 
concerns  of  the  Company. 

The  original  note  was  discounted  in  1817,  to 
pay  a  demand  against  Ogden  &  Harrison,  and 
another  against  Thomas  C.  Butler;  it  exceed- 
ed these  demands  $20.  The  excess  was  paid 
over  to  Peters  &  Harrison,  the  drawers.  I 
have  no  doubt  that  the  plaintiffs  might  law- 
fully take  notes  for  pre-existing  debts  for  in- 
surance, and  renew  them,  but  the  charter 
gave  them  no  right  to  discount  on  the  funds 
or  moneys  in  their  hands.  If  the  charter  does 
not  give  them  banking  powers,  so  far  as  they 
travel  out  of  their  grant,  they  act  as  a  com- 
pany of  private  persons,  and  become  a  mere 
association,  doing  business  without  any  ex- 
press authority  by  law.  (15  Johns.,  381.) 

The  Restraining  Act  (Vol.  II.,  R.  L.,  234) 
applies  to  an  association,  institution  or  com- 
pany, for  the  purpose  of  issuing  notes,  receiv- 
ing deposits,  making  discounts,  or  transacting 
any  other  business,  which  incorporated  banks 
may  do,  and  declares  that  all  notes  given  to 
any  sfcch  association,  institution  or  company, 
shall  be  null  and  void.  It  appears  to  me 
that  this  case  does  not  fall  within  the  words 
or  intent  of  the  Statute,  for  there  is  no  evi- 
dence that  the  plaintiffs  associated  for  the  pur- 
pose of  carrying  on,  or  actually  transacted  any 
business  prohibited  by  the  Act,  unless  the  in- 
sulated fact  of  discounting  a  note,  which  ex- 
676*]  ceeded  the  amount  of  the  debt  due  *the 
plaintiffs,  $20,  was  unlawful.  This  circum- 
stance, I  presume,  was  accidental,  and  most 
probably  has  arisen  from  a  want  of  knowledge 
of  the  precise  sum  due  for  insurance,  when  the 
note  was  drawn.  The  small  amount  urged  as 
a  discount  on  the  funds  of  the  institution,  for- 
bids the  conclusion  that  it  was  a  business  tran- 
saction of  lending  and  borrowing.  The  benefit 
to  be  derived  by  either  party,  was  too  trifling 
to  suppose  for  a  moment  that  the  note  was  in- 
tentionally drawn  to  obtain  a  discount  of  $20. 
I  infer  from  the  facts  that  Peters  &  Harrison, 
intending  to  assume  the  notes  held  against 
Ogden  &  Harrison,  and  Butler,  drew  the  note 
in  question  for  $1,000,  about  equal  to  the  debt 
to  be  assumed  ;  it  turned  out,  on  calculation 
that  they  were  entitled  to  the  return  of  a  few 
dollars,  which  the  plaintiffs  advanced.  The 
Restraining  Act  does  not  apply  to  such  a  case, 
consequently  the  note  is  not  void.  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment. 

SUTHERLAND,  J.  In  this  case  the  note  is 
shown  to  have  originated  in  a  debt  dile  to  the 
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plaintiffs  for  premiums  of  insurance.  The  case 
states  that  on  the  80th  Aug.,  1817,  the  plaint- 
iffs were  the  holders  of  certain  promissory 
notes,  drawn  by  Ogden  &  Harrison,  and  in- 
dorsed by  Thomas  C.  Butler,  amounting  to 
about  $500,  for  premiums  of  insurance  ;  that, 
at  the  same  time,  Thomas  C.  Butler  was  in- 
debted to  the  plaintiffs  in  another  sum  of 
upwards  of  $400 ;  that  Butler  offered  the 
plaintiffs  a  note  for  $1,000,  drawn  by  Peters 

6  Harrison,  for  discount,  the  proceeds  to  be 
applied  to  the  note  of  Ogden  &  Harrison,  and 
the  debt  of  Thomas  C.  Butler.     It  was  dis- 
counted, the  proceeds  so  applied  and  the  bal- 
ance, about  $20,  paid  to  Butler.     The  note  on 
which  the  suit  is  brought,  is  a  continuation  of 
the  note  drawn  by  Peters  &  Harrison.     It  is 
not  expressly  stated  in  the  case  that  Butler's 
debt  was  for  premiums  due  to  the  Companv  ; 
but  from  the  manner  in  which  it  is  stated, 
it  may    be    fairly  inferred.     In   the  absence 
of  all   proof  to  the   contrary,  we  should  in- 
tend that  it   was  a  debt  of  that  description. 
The  plaintiffs  had  a  right  to  give  credit  for 
their  premiums  ;  and  to  continue  the  credit  by 
a  renewal  or  discount  of  notes.     *The  [*677 
parties  to  the  notes  being  changed  on  some  of 
the  renewals,  does  not  alter  the  character  of 
the  transaction.     It  was  still  a  debt  due  for 
premiums. 

Nor  does  the  fact  that  the  note  first  dis- 
counted exceeded  the  debt  due  to  the  Com- 
pany to  a  small  amount,  and  that  the  excess 
was  paid  to  Butler,  vary  the  case.  It  was  evi- 
dently the  intention  of  the  parties  that  the  note 
should  be  for  the  amount  due  only  ;  but  upon 
stating  the  account,  and  casting  the  interest, 
there  was  found  to  be  a  trifling  difference  of 
$20.  This  fact  will  not  warrant  the  inference 
that  the  object  of  the  parties  was  a  loan,  and 
not  an  extension  of  credit  upon  a  pre-exist- 
ing debt. 

The  discounting  of  the  note  in  question  was 
not  affected  by  the  Restraining  Act ;  (a)  nor 
was  the  taking  the  interest  in  advance  usu- 
rious. 

The  note  in  this  case  was  payable  in  four 
months.  The  question  which  was  discussed 
in  the  case  of  these  plaintiffs,  against  Ely  & 
Parsons,  as  to  the  principle  upon  which  the  in- 
terest ought  to  be  calculated,  can  not  arise  here, 
except  in  the  relation  to  the  days  of  grace;  and 
there  being  no  evidence  in  the  case  to  show 
upon  what  principle  the  interest  was  calcu- 
lated, even  if  there  should  appear  to  be  a  trifling 
excess,  we  are  authorized,  and  I  think,  bound 
to  presume  that  the  error  was  the  result  of 
mistake,  and  not  the  adoption  of  an  erroneous 
principle  of  calculation. 

I  am,  therefore,  of  opinion  that  in  this  case 
the  plaintiffs  are  entitled  to  judgment. 

SAVAGE,  Ch.  J.,  concurred. 
Judgment  for  Hie  plaintiff. 

Cited  in— 4  Wend.,  655 ;  8  Wend.,  484 ;  1  Sandf .  Ch., 
291 ;  12  N.  Y.,  228 ;  14  N.  Y.,  375 ;  19  N.  Y.,  381 :  25 
Barb.,  171 :  32  Barb.,  560 ;  1  Hall,  556 ;  43  Super.,  484 ; 

7  Kan.,  409. 

(a)  Vide  the  opinion  of  Sutherland,  J".,  upon  this 


point,  in  the  next  case. 
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<J78*1    *THE    NEW    YORK    FIREMEN 
INSURANCE  COMPANY 

v. 
ELY  &  PARSONS. 

Corporation— Powers  Limited  by  Charter — 
Notes  Taken  without  Authority,  Void— lie- 
straining  Acts — Powers  of  Corporation  Ap- 
pointed by  Statute  to  Settle  Concerns  of  Former 
Corporation — "Banking  Powers"  Defined — 
Casting  Interest  for  Fraction  of  Tear — Wfien 
Discount  may  be  Taken  in  Advance —  Usage- 
Statute  not  Controlled  by. 

A  Company  incorporated  for  the  purpose  of  in- 
surance, and  forbidden  to  carry  on  any  other  trade 
or  business,  also  forbidden  to  exercise  hanking 
powers,  with  a  clause  in  the  Act  incorporating 
them,  enumerating  the  kind  of  securities  upon 
which  they  may  loan  moneys,  but  not  including 
promissory  notes  in  such  enumeration,  have  no 
power  to  loan  moneys  upon  promissory  notes,  or 
on  any  securities  other  than  those  specially  enu- 
merated. 

The  N.  Y.  Firemen  Ins.  Co.  had  no  power  to  loan 
money  on  note  or  other  personal  security  under 
their  Act  of  Incorporation  of  1810 ;  nor  have  the 
same  Company  this  power  under  their  Act  of  Incor- 
poration of  1818. 

Notes  taken  by  either  of  these  companies  upon  a 
loan  of  their  moneys,  are,  therefore,  void. 

Neither  had  power,  by  their  Act  of  Incorporation, 
to  discount  notes. 

Whether,  if  they  had  this  power  by  their  Act  of 
Incorporation,  it  was  taken  away  by  the  general 
Restraining  Acts  forbidding  to  associations,  or 
individuals,  the  exercise  of  banking  powers,  &c., 
quaere. 

Whether,  where  one  Corporation  is  appointed  by 
statute  to  settle  the  concerns  of  another  and  former 
Corporation  which  is  dissolved,  the  latter  is  prohib- 
ited by  the  Restraining  Acts  from  employing  the 
funds  of  the  former  in  discounting  notes,  quaere. 
Vide  Laws,  sess.  38,  ch.  116,  sess.  41,  ch.  16,  sess.  27,  ch. 
117,  ch.  110,  sees.  8,  9 ;  2  R.  L.,  234. 

Opinion  of  Sutherland,  J.  That  to  bring  a  Cor- 
poration within  the  Restraining  Act,  their  funds 
should  be  devoted  principally  to  the  business  of 
banking  ;  and  that  a  single  act  of  loaning  money  on 
bank  discount  of  a  promissory  note,  followed  by 
several  successive  renewals  of  that  note  on  the  same 
discount,  would  not  be  sufficient  evidence  to  show 
that  a  corporation  had  violated  the  Restraining 
Statute. 

Opinion  of  Savage,  Ch.  J.,  that  the  latter  would 
be  a  violation  of  the  Restraining  Statute. 

A  Corporation  is  a  mere  political  institution,  a 
creature  of  the  Legislature,  having  no  other  powers 
than  what  are  given  to  it  by  its  creator,  or  such  as 
are  incidental  or  necessary  to  carry  into  effect  the 
purpose  for  which  it  was  established. 
Definition  of  the  terms  "  banking  powers." 
Casting  interest,  upon  the  principle,  that  30  days 
are  the  12th  of  a  year,  60  days  the  6th.  90  days  the  4th 
of  a  year,  and  3  days  of  grace  the  10th  of  a  month, 
and  discounting  a  note  upon  such  a  calculation,  is 
usurious ;  and  the  note,  consequently,  void. 

The  right  to  take  interest  in  advance  on  disco"unt- 
ing  a  note,  is  not  confined  to  banks,  bankers,  and 


merchants  discounting  bills  in  the  fair  course  of 
commercial  business,  but  extends  to  individuals, 
and  other  having  a  general  right  to  discount. 

The  rule  is  this :  taking  interest  in  advance  is 
allowed  for  the  benefit  of  trade ;  though  it  exceed 
the  legal  rate  of  interest.  The  instrument  thus  dis- 
counted, must  be  such  as  will,  and  usually  does, 
circulate  in  the  course  of  trade,  viz.:  a  negotiable 
instrument,  and  payable  at  no  very  distant  day. 
Under  this  restriction,  taking  interest  in  advance, 
either  by  a  bank,  an  incorporated  company  with- 
out banking  powers,  or  an  individual,  is  not  usu- 
rious. 

An  usage  among  banks  to  cast  interest  at  a  year 
for  360  days ;  1-2  of  a  year  for  180  days;  1-4  of  a  year 
for  90  days ;  1-6  of  year  for  60  days :  and  the  3  days 
grace  at  1-10  of  a  month,  would  not  prevent  its 
being  usurious,  though  such  usage  were  universal. 

The  legal  year  is  365  days :  the  legal  half  year  182 
days,  and  the  legal  quarter  91  days,  the  law  paying 
no  regard  to  the  odd  hours. 

A  statute  cannot  be  abrogated  or  controlled  by 
the  custom  or  usage  of  a  particular  trade. 

To  constitute  usury,  there  must  be  a  corrupt 
agreement. 

Payment,  and  receipt  of  usurious  interest  is  prima 
facie,  evidence  of  a  corrupt  agreement. 

This  may  be  repelled  by  showing  that  it  was  by 
mistake. 

Examples  of  mistake ;  miscast ;  miscount  of 
money,  &c. 

But  the  adoption  of  an  erroneous  principle  of 
calculation,  which  gives  more  than  7  per  cent,  per 
annum,  and  receiving  the  discount  or  interest,  ac- 
cording to  that  principle,  is  usury,  though  the 
lender  believe  that  he  has  a  legal  right  to  do  so. 

The  former  is  a  mistake  of  the  fact— the  latter  of 
the  law. 

An  agreement  to  pay  more  than  legal  interest, 
through  ignorance  of  the  law,  is  void. 

Whether  there  be  a  corrupt  agreement,  so  as  to 
constitute,  usury  is  a  question  of  fact  but  where 
the  facts  are  proved  beyond  dispute,  the  law  fixes 
the  intent. 

This  distinction  considered  and  illustrated. 

Citations— 15  Johns.,  383,390;  Kyd  Corp.,  70,13;  9 
Mass.,  54 ;  Act,  April  21, 1818,  sess.  41,  ch.  236. 

A  SSUMPSIT  against  the  defendants  as  first 
-LA.  indorsers  of  a  promissory  note,  drawn  by 
Sturges  &  Sherman,  in  favor  of  *the[*67» 
defendants,  and  indorsed  by  them  and  Bennet, 
Cady  &  Co.  The  note  was  dated  July  6.  1819, 
payable  ninety  days  after  date,  for  $3,450. 
The  cause  was  tried  before  His  Honor,  the 
late  C h.  J.  Spencer,  at  the  sittings  in  N.  Y., 
June  15,  1821. 

William  M'Neal,  a  witness  for  the  plaintiffs, 
proved  the  handwriting  of  the  drawers  and  of 
both  the  indorsers,  and  also  that  there  had 
been  a  payment  on  the  note  of  $500,  and  that 
the  amount  which  would  be  due  Aug.  9  (then) 
next  would  be  $3,330.96.  The  protest  and 
regular  notice  of  non-payment  to  the  defend- 
ants being  admitted  the  plaintiffs  read  the  note, 
and  rested. 


NOTE.— Corporations— Powers  of—  Ultra  Vires.  See 
People  v.  Utica  Ins.  Co.,  15  Johns.,  358,  note. 

That  they  have  power  to  make  promissory  notes, 
when  not  prohibited  by  statute,  for  the  legitimate 
purposes  of  their  organization.  See  Mott  v.  Hicks, 
1  Cow.,  513,  note. 

Usury— Taking  interest  in  advance.  The  doctrines 
of  the  above  case  of  N.  Y.  Fire  Ins.  Co.  v.  Ely  on 
this  point  are  well  supported  by  reason  and  author- 
ity. Seepp.  703-4  of  the  case,  and  3  Parsons  on  con- 
tracts, 132,  text  and  note.  Ticonic  Bank  v.  Johnson, 
81  Me.,  414;  Lyman  v.  Morse,  1  Pick.,  295,  note ;  Nat'l 
Bank  v.  Smoot,  2  Mac  Arthur,  371 :  English  v. 
Smock,  34  Ind.,  115 ;  McGill  v.  Ware,  5  111.,  21 ;  Fleck- 
ner  v.  U.  S.  Bank,  8  Wheat.,  354 ;  Haas  v.  Flint>  8 
Blackf .,  67  ;  Marvine  v.  Hymers,  12  N.  Y.,  223. 

That  taking  an  amount  in  excess  of  the  legal  rate 
through  mistake  or  error  in  calculation  is  not 
usury,  see  post  770,  712,  ante  664  ;  Gibson  v.  Stearnes, 
3  N.  H.,  185;  Bevier  v.  Covell,  87  N.  Y.,  50 ;  Lloyd  v. 
Scott,  4  Pet.,  224*  McElfatrick  v.  Hicks,  21  Pa.  St., 
402 ;  Marvine  v.  Hymers,  12  N.  Y.,  223. 
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A  mistake  of  law,  as  in  adopting  an  erroneous 
principle  of  calculation,  will  not  prevent  the  trans- 
action from  being  usurious.  Bank  of  Salina  v.  Al- 
vord,  31  N.  Y.,  473 ;  Maine  Bank  v.  Butts,  9  Mass.,  49. 

Payment  of  interest  quarterly  or  at  periods  less 
than  a  year  will  not  render  a  loan  usurious.  See 
Mowry  v.  Shumway,  44  Conn.,  493 ;  Monnett  v.  Stur- 
ges, 25  Ohio  St.,  384. 

The  decision  of  the  principal  case  that  calculating 
interest  on  the  basis  of  three  hundred  and  sixty 
days  to  the  year  was  usurious  is  not  universally 
adopted.  Agricultural  Bank  v.  Bissell,  12  Pick.,  586 ; 
Planters  Bank  v.  Bass,  2  La.  Ann.,  430 ;  Duncan  v. 
Md.  Sav.  Inst.,  10  Gill  &  J.,  299 ;  Bank  of  St.  Albans 
v.  Scott,  1  Vt.,  426 ;  Planters  Bank  v.  Snodgrass,  4 
How.  Miss.,  573. 

Supporting  the  principal  case  on  this  point  are 
Utica  Ins.  Co.  v.  Tillman,  1  Wtiid.,  555;  Bank  of 
Utica  v.  Wagar,  8  Cow.,  398.  But  see  N.  Y.  Rev. 
Stat. 

As  to  what  constitutes  usury  in  general,  see  post, 
712. 

COWEN  2. 


1834 


N.  Y.  FIREMEN  INS.  Co.  v.  ELY. 


679 


William  M'Neal,  being  cross-examiued  by 
the  counsel  for  the  defendants,  further  testified 
that  he  was  now  and  had  been  since  the  year 
1810,  Secretary  to  the  Company ;  that  the 
plaintiffs  received  the  note  in  question,  from 
Sturges  &  Sherman,  July  30,  1819,  in  part  pay- 
ment for  two  notes  held  by  the  plaintiffs,which 
had  lain  over,  and  were  protested  for  non-pay- 
ment, one  drawn  by  Sturges  &  Sherman  in 
favor  of  and  indorsed  by  Ely  &  Parsons,  for 
$2,250,  at  three  months,  dated  Mar.  27,  1819, 
and  payable  June  30,  following  ;  the  other 
drawn  by  Josiah  Sturges,  in  favor  of  and  in- 
dorsed by  Ely  &  Parsons,  for  $1,600,  at  three 
months,  dated  Apr.  3,  1819,  and  payable  July 
6  following;  the  two  notes  amounting  together 
to  the  sum  of  $3,850;  and  that  for  the  balance 
viz. :  $400,  they  received  Ely  &  Parsons'  note 
in  favor  of  Sturges  &  Sherman,  dated  July  6, 
at  sixty  days  ;  that  interest,  at  the  rate  of 
seven  per  cent,  per  annum,  was  calculated  on 
the  two  notes,  which  had  lain  over  protested, 
68O*]  *up  to  the  time  when  the  new  notes 
would  become  due,  which  interest  was  $72.23, 
and  was  paid  in  cash,  at  the  time  of  taking  the 
new  notes  ;  that  the  plaintiffs  accepted  the 
new  notes  in  lieu  of  the  protested  ones,  and 
gave  them  up.  The  witness  further  testified 
that  he  was  in  the  habit  of  calculating  interest, 
in  the  following  manner,  viz.:  to  consider  30 
days  as  the  12th  part  of  a  year,  60  days  as  the 
6th,  and  90  days  as  the  fourth  of  a  year,  to 
charge  i  per  cent,  for  30  days,  1  per  cent,  for  60 
days,  and  1|  per  cent,  for  90  days,  and  to  add 
to  the  product  in  each  case,  1-6  to  make  7  per 
-cent.;  that  the  3  days  of  grace  were  calculated 
in  the  same  ratio,  that  is  to  say,  1-10  part  of 
the  amount  for  30  days ;  that  the  Company 
had  never  given  him  orders  to  make  his  calcu- 
lations in  that  way  ;  but  it  was  his  usual  mode 
of  calculating,  and  known  to  be  so  by  the 
Company,  and  he  believed  it  to  be  the  usual 
course  in  other  companies,  and  the  common 
mercantile  practice. 

The  counsel  for  the  defendant  then  stated 
to  the  court  that  they  wished  to  trace  the 
origin  of  the  notes  before  described,  and  for 
which  the  note  in  this  suit  was  given,  that  is 
to  say,  the  notes  for  $2,25U,  and  $1,600,  and 
for  that  purpose  asked  the  witness  what  those 
notes  were  given  for.  The  witness  replied 
that  the  note  for  $2,250  was  given  in  part  pay- 
ment of  a  note  of  Sturges  &  Sherman  in  favor 
of  Ely  &  Parsons,  for  $<},500,  dated  Dec.  24, 

1818,  at  three  months,  which  had  been  dis- 
counted by  the  office,  at  1  per  cent.;  that  the 
discount  paid  was  $45.21 ;  that  this  was  the 
first  time  they  had  Ely  &  Parsons'  name  ;  that 
the  note  for  $2,500  was  given  in  part  payment 
of  Josiah   Sturges'  note,  in  favor  of  and  in- 
dorsed  by  Smith  and  Hubbell,   for  $3,000, 
dated  Sept.  22,  1818,  at  90  days;   that  the  dis- 
count on  this  note  was  $54.25  ;  that  he  could 
not  continue  the  chain  of  this  note  any  farther 
back.     Being  questioned  as   to  the  note    for 
$1,600,  he  replied  that  it  was  given  for  and 
discounted,    to    take    up    a    note   of    Josiah 
Sturges,  in  favor  of  and   indorsed  by  Ely  & 
Parsons,  for  $1,800,  dated  Dec.   31,   1818,  at 
90  days;  that  he  considered  it  a  renewal;  that 
68 1*]  the  note  for  $1,600  was  dated  *Apr.  3, 

1819,  payable  at  3  months  ;  that  the  discount 
taken  was  $28.94  ;  that  the  note  for  $1,800 
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was  discounted,  and  the  discount  taken  was 
$32.55,  and  was  given  in  renewal  of  a  note  of 
Josiah  Sturges,  for  $2,000,  dated  Sept.  30,1818, 
at  90  days,  which  was  also  discounted,  and 
the  discount  was  $36.17  for  93  days.  The 
$2,000  note  was  discounted,  and  was  given 
for  one  of  the  same  amount,  drawn  by  Josiah 
Sturges.  dated  May  27, 1818,  at  4  mouths;  that 
the  discount  on  this  note  was  $47.84  for  4 
months  and  3  days  ;  that  the  last  mentioned 
note  was  discounted  and  given  in  renewal  of 
one  for  the  same  amount,  by  the  same  drawer, 
dated  Jan.  24,  1818.  also  at  4  months,  on 
which  the  discount  for  4  months  and  3  days 
was  $47.83,  and  this  last  note  was  a  renewal 
of  another  discounted  note  of  the  same  amount, 
given  by  the  same  drawer,  dated  Sept.  22, 
1817,  also  at  4  months,  on  which  the  discount 
was  $47.84  for  4  months  and  3  days.  The  wit- 
ness also  said,  that  the  origin  of  both  the 
notes  for  $2,250  and  $1,600,  was  a  lending  of 
money  by  the  Company  to  Sturges  &  Sher- 
man, whose  notes  were  discounted  for  the 
purpose,  and  continued  by  renewals,  down  to 
the  one  on  which  this  suit  is  brought ;  and 
that  the  money  for  which  those  two  notes 
were  givea  belonged  to  the  old  Company,  and 
that  an  account  for  the  concerns  of  the  old 
Company  was  kept  in  the  Bank  of  America, 
separate  and  distinct  from  the  new.  The  wit- 
ness, being  again  examined  on  the  part  of  the 
plaintiffs,  stated  in  further  explanation  of  the 
mode  by  which  the  interest  was  calculated, 
that  when  a  note  was  payable  in  months,  it 
was  calculated  the  same  way,  2  months  mak- 
ing 1-6  of  a  year,  3  months  £  of  a  year,  and 
considering  30  days  as  one  month  ;  that  if  any 
error  was  made  in  calculation,  it  was  always 
corrected  in  his  book.  The  witness  again 
stated  that  the  mode  detailed  was  the  common 
mercantile  mode  of  calculating  interest,  and 
the  same  pursued  in  all  the  banks  ;  but  this 
evidence  as  to  the  common  usage  and  practice 
of  banks,  was  objected  to,  and  received  sub- 
ject to  the  objection. 

*Upon  this  testimony,  the  jury,  [*682 
under  the  direction  of  the  late  C kief  Justice, 
found  a  verdict  for  the  plaintiffs,  for  $3,330.96 
damages,  and  six  cents  costs,  subject  to  the 
opinion  of  the  Supreme  Court  on  a  case  to  be 
made,  with  leave  to  either  party  to  turn  it 
into  a  special  verdict  or  bill  of  exceptions. 

The  cause  was  argued  at  the  May  Term, 
1823,  by  Messrs.  D.  B.  Ogden  and  8.  Jones,  for 
the  plaintiffs,  and  the  late  Mr.  J.  Wells  and 
Mr.  T.  A.  Emmet,  for  the  defendants. 

Mr.  D.  B.  Ogden,  for  the  plaintiffs.  The  act 
of  discounting  is  no  more  than  a  loan  of 
money  on  interest,  which  is  paid  in  advance, 
so  that  the  real  question  is,  whether  the  Corn- 
pan}'  have  the  power  to  lend  money,  and  take 
a  note  in  security.  Perhaps  they  have  no  right 
to  buy  notes  created  for  the  purposes  of  dis- 
count ;  but  the  power  to  loan  on  note  is  im- 
plied by  the  Act  creating  the  Corporation,  as 
being  necessary  to  carry  its  object  into  effect. 
True,  the  sole  object  of  the  Company  is  to  in- 
sure. This  is  declared  by  the  1st  section  of 
the  Act,  but  the  manner  of  doing  this  is  found 
in  other  sections.  Even  if  the  Act  had  stopped 
at  the  1st  section,  premium  notes  might  have 
been  taken  on  interest,  payable  at  a  future 
time,  and  the  interest  might  have  been  taken 
59  929 
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in  advance  upon  the  same  principle.  By  the 
5th  section,  the  Company  are  empowered  to 
secure  debts,  due  in  any  manner  whatever  by 
mortgage,  which  plainly  implies  that  they  are 
not  confined  to  premium  debts.  If  they  may 
have  debts,  then  why  not  as  well  on  promis- 
sory notes  as  otherwise  ?  The  opinion  of  this 
court,  in  People  v.  Uticalns.Co.,  15  Johns.,  358, 
was,  that  the  surplus  funds  of  the  Company 
might  be  loaned  at  interest.  Ch.  J.  Thomp- 
son (Id.,  384)  says  there  is  no  doubt  of  this; 
and  he  gives  a  construction  to  the  Act  creat- 
ing that  Company  directly  applicable  here. 
"The  2d  section  of  the  Act,"  says  the  Ch.  J. 
(Id.,  384, 385), "prohibits  the  loaning  for  certain 
specified  purposes,  but  the  loaning  for  any 
other  purpose,  and  in  any  other  way  not  pro- 
hibited by  law,  is  authorized  and  included  in 
the  general  power  to  in  vest  the  surplus  capital; 
and  under  the  12th  section  they  have  a  right 
683*]  to  take  and  hold  mortgages  *to  secure 
such  loans  ;  for  this  section  expressly  declares 
that  they  shall  have  the  right  so  to  do,  to  sc- 
the  payment  of  any  debt  which  may  become 
due  to  the  Corporation,  by  any  means  whatso- 
ever. A  bond  or  note  given  to  the  Corpora- 
tion, on  any  loan  of  money,  creates  fl  debt  due 
to  them,  and  the  payment  may  be  secured  by 
mortgage,  by  the  express  authority  here  con- 
ferred. Broughton  v.  Bedford  Water-Works, 
3  B.  &  A.,  1,  was  cited  against  us  in  the 
last  cause.  That  was  not  an  action  by,  but 
against  a  Corporation.  Their  counsel  con- 
tended that  they  were  not  bound,  because  a 
corporation  can  be  holden  by  no  contract  not 
under  their  corporate  seal.  This  question  was 
not  passed  upon  by  the  court,  but  is  now 
definitely  settled  in  this  State  (Munn  v.  Com- 
mission Co. ,  15  Johns. ,  44),  against  the  position 
of  the  counsel.  They  next  contended  that  the 
acceptance  was  void,  as  being  contrary  to  sev- 
eral Acts  of  Parliament,,  made  for  the  protec- 
tion of  the  Bank  of  England,  by  whose  charter 
all  other  corporations  are  forbidden  to  loan  on 
bills  at  less  than  6  months  ;  and  it  was  on  the 
latter  ground  that  a  majority  of  the  judges  de- 
cided in  favor  of  the  defendants.  But  we  have 
no  statute  prohibiting  loans  by  a  corporation. 

Suppose  the  Company  have  violated  their 
charter  by  taking  the  note.  Though  this  may 
be  void,  yet  we  may  recover  for  the  money 
lent,  as  was  holden  by  this  court  in  Utica  Ins. 
Co.  v.  Scott,  19  Johns.,  1.  By  the  Restraining 
Act,  considered  in  that  case,  the  note  may  be 
void,  and  the  State  may  claim  a  forfeiture  of 
the  charter,  but  the  defendants  cannot  object 
to  paying  the  consideration. 

Again ;  by  the  new  Act  (sess.  41,  ch.  16), 
the  old  Company  are  gone,  for  all  purposes  of 
insuring.  The  Directors  of  the  new  Company 
are,  therefore,  mere  trustees  to  settle  and  col- 
lect the  debts  due  to  the  former.  Like  all 
other  trustees  their  powers  are  unlimited  in 
their  nature,  and  restrained  by  no  statute.  In 
this  point  of  view,  the  question  depends 
merely  upon  the  general  power  of  the  trustees 
over  the  concerns  of  their  cestuis  que  trust. 
Trustees,  doubtless,  have  power;  indeed,  it  is 
their  duty  to  take  security  for  bad  debts,  by 
promissory  note  or  otherwise.  Their  funds 
must  be  multiplied.  Here  are  losses,  from 
the  nature  of  the  business  ;  suits  are  pending, 
and  heavy  expenses  to  be  incurred  ;  and  it 
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was  their  plain  duty  so  *to  invest  their  [*684 
funds  as  to  produce  interest.  They  might, 
then,  loan  on  interest,  upon  promissory  notes, 
at  a  credit,  or,  in  a  word,  "  discount  notes." 
Suppose  they  have  broken  their'  trust,  this  is 
a  question  only  between  them  and  their  cestuis 
que  trust.  Such  an  objection  does  not  lie  in 
the  mouth  of  the  defendants. 

Again  ;  what  was  the  object  of  the  Restrain- 
ing Statutes  ?  (2  R.  L.,  234  ;  4  Laws,  242  c, 
sess.  41,  ch.  236.)  To  prevent  associations  be- 
ing formed  wholly  or  principally  for  banking 
business — not  to  prevent  other  companies  from 
doing  any  particular  act  which  a  bank  does. 
Banks  lend  money.  Does  this,  therefore,  re- 
strain all  other  persons  from  lending  ?  The 
statutes  were  leveled  against  the  issuing  bank 
notes  merely — not  the  occasional  giving  or  dis- 
counting notes.  The  latter  is  not  the  principal 
business  of  a  bank.  A  great  share  of  their 
business  is  in  receiving  deposits.  It  should, 
therefore,  have  been  left  to  the  jury,  as  a  ques- 
tion of  fact  to  say  whether  here  was  or  was 
not  a  violation  of  the  Restraining  Statutes. 

Mr.  J.  Wells,  contra.  I  shall  take  but  little 
additional  notice  of  the  question  examined  by 
the  gentlemen,  beyond  what  I  said  upon  the 
same  subject,  in  the  cause  of  these  plaintiffs 
against  Sturges.  It  does  not  follow,  that  be- 
cause this  Company  may,  by  the  Act,  lend  on 
bond,  that  they  may  do  the  same  thing  upon 
note.  So  says  the  case  of  Utica  Inn.  Co.  v. 
Scott,  upon  which  the  gentleman  relies.  In- 
deed, the  admission  that  they  cannot  buy  up 
notes  in  the  market,  amounts  to  the  same  thing. 
A  discount  is  but  a  purchase  to  every  substan- 
tial purpose.  A  B,  who  makes  a  note  for  the 
purpose  of  its  being  discounted  by  the  Com- 
pany, is  bound  ;  but  A  B,  who  sells  and  in- 
dorses the  note  of  a  third  person  to  them,  is 
not  bound  ;  there  is  nothing  in  such  a  distinc- 
tion. I  do  not  understand  how  this  Company 
had  the  right  of  lending  money  at  all.  Cer- 
tainly not  because  the  Utica  Ins.  Co.  had  this 
right.  They  had  an  express  authority  to  do 
this  by  their  charter.  Here  is  no  such  author- 
ity. All  the  powers  of  this  Company  are  ex- 
press and  exclusive.  The  disposal  of  their 
surplus  funds  is  directed,  and  the  manner  ex- 
pressly circumscribed  ;  and  we  must  not  be 
understood  to  admit  that  they  can  loan  even 
*upon  bond.  The  power  of  taking  [*685 
notes  for  premiums  is  necessary  to  effect  that 
of  insurance  ;  but  the  power  to  discount  does 
not  follow,  unless  we  admit  the  absurdity,  that 
a  company  may  discount  its  own  notes.  The 
6th  section  of  the  old  Act  points  out  the  cases 
in  which  they  may  take  bonds  and  mortgages 
to  secure  their  debts,  so  necessary  did  the 
Legislature  deem"  it  to  restrain  them,  even  in 
this  particular,  which  evidently  relates  merely 
to  debts  due  for  stock  or  insurance.  As  to  the 
words  "by  any  means  whatsoever,"  they  are 
only  co-extensive  with  the  powers  before  given. 
They  are  general  words,  and  never  could  have 
been  intended  to  enlarge  the  authority  already 
specifically  granted.  Such  a  construction 
would  authorize  all  or  any  means  of  creating 
debts  ;  whereas  the  clause  must  be  taken  in 
reference  to  the  subject  matter,  and  intends 
lawful  means  only. 

In  arguing  the  case  of  this  Company  against 
Sturges,  I  cited  Broughton  v.  Bedford  Water- 
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Works,  in  order  to  show  the  opinions  of  two 
judges  on  the  subject  of  corporate  powers ; 
not  to  determine  the  effect  of  the  Restraining 
Act.  If  they  were  not,  because  a  corporation, 
liable  on  a  bill,  as  acceptors,  does  it  not  follow, 
that  they  could  not  claim  on  a  bill  of  which 
they  were  payees  or  indorsers  ?  They  have  no 
power  to  take  such  a  bill ;  and  it  is,  to  them, 
therefore,  a  prohibited  traffic. 

It  is  said  the  plaintiffs  are  general  trustees, 
but  they  still  remain  a  Corporation  for  every 
purpose  except  that  of  insurance.  This  will 
appear,  not  only  from  the  Acts  themselves,  but 
from  the  transactions  of  the  Company,  appear- 
ing in  the  case.  If  they  are  not  a  Corporation, 
it  furnishes  us  with  another  defense  in  this 
case.  They  have  no  right  to  the  character 
which  they  assume,  and  could  not  come  here 
as  plaintiffs. 

As  to  one  of  the  notes  included  in  the  plaint- 
iff's claim,  it  was,  in  its  origin,  a  mere  loan  of 
money,  on  a  note  discounted  several  months 
after  the  old  Company  had  ceased  to  exist. 
Another  had  its  origin  in  the  same  manner,  a 
short  time  before  that  event.  Now  the  original 
law  pointed  out  what  was  to  be  done  with  the 
surplus  funds.  They  were  to  be  invested  in 
stock.  Then  these  notes  are  void,  independent 
686*]  *of  the  Restraining  Act.  Under  this 
Act  it  is  equally  void,  though  not  declared  so 
in  terms  ;  for  it  is  the  offspring  of  a  transac- 
tion positively  inhibited  by  that  Statute,  and  is 
tainted  with  the  original  illegality. 

The  note  is  usurious  upon  two  grounds  :  1. 
From  the  manner  in  which  the  interest  or  dis- 
count was  calculated.  2.  From  the  circum- 
stance of  this  being  taken  in  advance. 

1.  The  note  in  question  is  at  90  days,  which 
is  called  one  fourth  of  a  year  ;  the  three  days 
of  grace  being  called  one  tenth  of  a  month. 
The  Statute  (1  R.  L.,  64)  provides,  that  no  per- 
son shall  take  directly  or  indirectly,  for  loan 
of  any  moneys,  above  the  value  of  £7  for  the 
forbearance  of  £100,  for  one  year  ;  and  so 
after  that  rate,  for  a  greater  or  less  sum,  or  for 
a  longer  or  shorter  time.  If  money  be  lent  for 
a  year,  7  per  cent,  only  is  allowed  ;  if  for  6 
months,  at  the  same  rate  ;  if  for  ^  of  a  year, 
the  same.  But  is  90  days  a  quarter  of  a  year  ? 
It  is  so  only  on  the  principle  with  which  the 
plaintiffs  set  out,  that  30  days  make  a  month. 
By  what  rule  of  law  is  this  ?  We  have  lunar 
and  calendar  months  ;  the  one  28,  the  other  a 
different  number  of  days.  If  30  days  be  the 
twelfth  of  a  year,  then  12  times  30  days  are  the 
year  ;  if  not  to  any  other  intent,  yet  the  laws 
of  nature  and  of  man  must  bend  to  the  pur- 
poses of  the  money  lender.  No  doubt  this  prac- 
tice originated  with  the  banks,  and  was  with 
many  of  them,  perfectly  innocent ;  interest  be- 
ing at  7,  and  discounts  at  6  per  cent.  This  can 
afford  no  authority  for  continuing  the  practice 
among  lenders,  with  whom  both  are  at  7  per 
cent.  The  3d  Dyer,  345  a,  pi.  5,  (a),  tells  us 

(a)  A  question  was  moved  in  the  Bench  upon  a 
condition  of  re-entry,  for  non-payment  of  rent  due 
at  Michaelmas,  or  by  the  space  of  a  quarter  of  a 
year  after,  what  shall  be  accounted  a  quarter  of  a 
year?  And  by  the  opinion  of  the  court,  the  fourth 
part  of  the  days  of  a  year,  which  are  91  days,  make  a 
quarter,  and  to  the  6  hours  over,  the  law  pays  no  re- 
gard. And  Bendlowes  showed  an  extract  from  an 
old  book  of  the  Exchequer,  to  this  end :  s.  Note, 
that  every  quarter  of  a  year  contains  in  it  ninety 
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that  the  legal  year  is  865  days  ;  the  half  year, 
*182,  and  the  legal  quarter,  91  days.  [*687 
This  note,  payable,  at  months,  hangs  on  the 
same  principle,  as  well  as  the  three  days  of 
grace,  which  were  called  the  10th  of  a  month. 
The  plaintiffs  may  here  again  claim  the  benefit 
of  the  maxim  de  minimi*  non  curat  lex,  in  pro- 
tection of  their  rights,  but  the  avidity  with 
which  a  half  cent  is  watched  and  pocketed  by 
them  shows  no  want  of  care  on  their  part. 

It  will  be  said  the  intent  was  not  corrupt ; 
but  the  intent  is  matter  of  legal  inference, 
when  once  the  fact  is  found.  There  can  be  no 
doubt  that  the  Company  intended  to  take  the 
interest  of  one  fourth  of  a  year  for  90  days. 
Even  in  a  special  verdict,  it  is  enough  that  it 
find  the  facts  without  saying  corrupte  agreatum 
(Roberts  v.  Trenayne,  Cro.  Jac. ,  507,  «) ;  and 
in  every  case  of  mistake  which  has  arisen  un- 
der the  Statute,  the  court  put  it  upon  the 
ground  that  if  the  party  taking  the  excess  know 
of  the  mistake,  the  legal  consequence  of  usury 
would  follow.  This  was  the  opinion  of  Eyre, 
J.,  in  Hammet  v.  Tea,  1  Bos.  &  P.,  144.  who 
begins  his  opinion  by  saying  in  so  many  words  : 
"Where  a  party  on  a  contract  for  a  loan  inten- 
tionally takes  more  than  £5  per  cent,  per  an- 
num, for  forbearance  of  that  loan,  he  is  guilty 
of  usury."  And  in  Marsh  v.  Martindale,  3 
Bos.  &  P.,  154,  159,  Alvanley,  Ch.  J.,  says  : 
"  I  stated  to  the  jury  that  if  a  man  agree  to 
take  more  than  5  per  cent,  for  the  forbearance 
of  money,  the  law  declares  that  such  an  agree- 
ment is  corrupt  within  the  Statute  of  Anne, 
whether  the  party  thought,  at  the  time,  that  he 
was  acting  contrary  to  the  Statute  or  not." 
The  Maine  Bank  v.  Butts,  9  Mass.,  54,  bears  a 
strong  resemblance  to  the  one  before  the  court. 
The  notes  of  that  bank  being  at  63  days, 
would  be  payable  at  the  end  of  the  ninth  week; 
but  they  were  in  the  habit  of  receiving  re- 
newed notes  the  week  before,  charging  interest 
for  9  weeks  ;  thus  allowing,  in  fact,  only  8 
weeks.  Though  this  was  merely  for  the  con- 
venience of  calculation,  and  the  bank  had  no 
intention'to  violate  the  law,  yet  when  the  ques- 
tion came  up,  the  Supreme  Court  of  Mass,  de- 
clared *the  practice  usurious.  Sewell,  [*688 
J.,  who  delivered  the  opinion  of  the  court, 
concludes  in  this  manner:  "It  is  probable 
that  in  this  case  there  was  no  intentional  de- 
viation on  the  part  of  the  bank  ;  but  a  mis- 
take of  their  right.  This,  however,  is  a  con- 
sideration which  must  not  influence  our  decis- 
ion. The  mistake  was  not  involuntary,  as  a 
miscalculation  might  be  considered,  where  an 
intention  of  conforming  to  the  legal  rule  of 
interest  was  proved  ;  but  a  voluntary  depart- 
ure from  the  rate.  An  excess  of  interest  was 
intentionally  taken,  upon  a  mistaken  supposi- 
tion, that  banks  were  privileged  in  this  respect 
to  a  certain  extent.  This  was,  therefore,  in  the 
sense  of  the  law,  a  corrupt  agreement ;  for 
ignorance  of  the  law  will  not  excuse."  This 

and  one  days,  which  make  thirteen  weeks ;  and  half 
a  year  contains  183  days,  but  the  year  365  days,  and 
53  weeks ;  the  quarter  of  the  year  after  the  Feast  of 
of  Michaelmas,  begins  Sept.  30,  and  ends  Dec.  39 ;  the 
next  quarter  begins  Dec.  30,  and  ends  on  the  last 
day  of  Mar.;  the  third  begins  Apr.  1,  and  ends  on 
the  last  day  of  June :  and  the  fourth  begins  July  1, 
and  ends  Sept.  29 ;  from  which  the  verses, 
Ter  centum,  ter  viffinti  cum  quinqui  diebus 
Sex  floras  neque  plus,  ititeger  annus  hdbet, 
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case  conforms,  not  only  to  the  English  doc- 
trine, but  to  good  sense.  Here  the  intention 
to  take  more  than  legal  interest  is  obvious,  and 
this  is  evidence  of  the  corrupt  agreement.  It 
amounts  to  usury  in  judgment  of  law.  The 
manner  of  casting  interest,  disclosed  by  the 
case,  is  peculiar  to  this  country.  In  England 
the  rule  is  the  same  in  all  banks,  public  and 
private.  In  the  last  edition  of  Chit.  Bills,  608, 
609,  and  610,  the  court  will  see  the  English 
tables  of  interest  for  years,  months  and  days, 
which  make  a  distinction  between  a  note  pay- 
able at  30,  60  and  90  days,  and  a  note  payable 
at  1,  2  and  3  months.  "The  contrary  practice, 
then,  must  have  originated  in  this  country  ; 
and  we  ask  whether  it  is  of  such  an  age  as  to 
sanction  a  violation  of  law?  There  is  no  doubt 
of  the  intent  to  swell  the  amount  of  interest 
beyond  what  is  strictly  legal,  and  the  court 
cannot  relieve  against  a  mistake  of  the  law. 
Some  calculations  have  been  made  illustrating 
what  has  been  said  upon  this  point,  which  I 
will  procure  and  hand  to  the  court  hereafter.(a) 
C89*]  *But,  2.  The  bare  circumstance  of 
taking  interest  in  advance,  is  usury  per  se. 
Interest  is  due  in  consideration  of  forbearance 
on  one  hand,  and  the  use  of  money  on  the  other. 
When  money  is  borrowed  for  a  year  at  7  per 
cent,,  the  agreement  is  that  the  lender  shall 
part  with  his  £100  and  forbear  for  the  year, 
and  that  the  borrower  shall  receive  and  have 
the  use  of  it  for  the  same  length  of  time.  How 
is  this  done  by  discount  ?  The  one  who  re- 
ceives it,  does  this  minus  the  interest.  The 
lender  parts  with  no  more,  and  at  the  end  of 
the  year,  the  former  is  to  pay  £100  for  £93, 
and  the  interest  on  the  latter  sum  ;  whereas  he 
ought  to  pay  but  £93,  and  the  interest  on  that. 
Barnes  v.  Worlich,  Cro.  Jac.,  25,  reported  in 
several  different  books  (Noy,  41  ;  S.  C.,  by 
the  title  of  Barnes  v.  Wbrledge,  Yelv.,  31  ;  S. 
C.,  same  title  as  in  Croke  Moore,  644  ;  S.  C., 
by  the  title  of  Worley's  case)  establishes  the  old 
69O*]  rule.  The  interest  *was  payable  half 
yearly,  though  the  principal  was  not  due  till 

(a)  These  were  as  follows :  Statement  of  the  dif- 
ference between  the  interest  as  calculated  by  the 
plaintiffs,  and  as  the  defendants  contend  it  should 
have  been  calculated. 

Of  the  $2,250  note. 

Difference. 
1st  note— $3,000,  dated  22d  Sept..  1818, 

at  90  days.     Interest  re- 
ceived, $54  25 

Interest  on  $3,000  for  1  year 

$210.     Now  365  days  Rive 

$210,   what   will  93    days 

give?    Ans.,  53  50       $0  75 

2d    note— $2,500,  dated  24th  Dec.,  1818, 

at  3  mo.    Int.  rec'd,  45  21 

Interest  that  should  have 

been  received,  45  21         0  00 

3d    note— $2.250,  dated  27th  Mar.,  1819, 

at  3  mo.    Int.  rec'd,  40  68 

Interest  that  should  have 

been  received,  40  66         0  02 

Of  the  $1,600 
1st  note—  $2,000,  dated  22d  Sept.,  1817, 

at  4  mo.    Int.  rec'd,  47  84 

Interest  that  should  have 

been  received,  47  82         0  02 

2d    note— $2,000,  dated  24th  Jan.,  1818, 

at  4  rao.    Int.  rec'd,  47  83 

Interest  that  should  have 

been  received.  47  82         0  01 

3d    note— $2,000,  dated  27th  May,  1818, 

at  4  mo.    Int.  rec'd,  47  84 

Interest  that  should  have 

been  received,  47  82         0  02 
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the  end  of  the  year.  Even  this  was  questioned 
as  usurious  by  two  of  the  court ;  and  though 
the  objection  was  overruled  by  a  majority,  yet 
the  book  goes  on  to  lay  down  the  distinction 
applicable  here.  Popham,  Gawdy  and  Will- 
iams, JJ.,  held,  that  "if  he  had  agreed  to  take 
his  money  for  the  forbearance  instantly,  when 
he  lent  it,  that  had  made  the  assurance  void  ; 
for  then  he  had  not  lent  the  entire  sum  for  one 
year,  and  the  other  had  not  had  the  use  of  his 
money  according  to  the  intention  of  the  law. 
And  Williams  said  that  he  knew,  upon  this 
difference,  it  had  been  so  resolved  of  late  time  ; 
wherefore,  it  was  adjudged  for  the  defendant, 
quod  querens  nihil  ca.piat  per  breve.  Stevens 
said  he  was  of  counsel  in  one  Snow's  case, 
where  it  was  adjudged  accordingly."  The 
same  rule  is  recognized  by  the  more  modern 
authorities  in  England.  In  Marsh  v.  Martin- 
dale,  3  Bos.  &  P.,  154,  the  very  question  I  am 
discussing  arose.  The  interest  had  been  re- 
ceived in  advance,  by  way  of  discount  ;  the 
court  pronounced  it  usurious,  and  the  bond  by 
which  it  was  secured  was  declared  void.  By 
these  cases,  the  general  rule  is  clearly  estab- 
lished, though  the  court  made  an  exception  in 
favor  of  trade.  They  say  "it  certainly  has 
been  determined  that  such  a  transaction  on  a 
bill  of  exchange,  in  the  way  of  trade  for  the 
accommodation  of  the  party  desirous  of  rais- 
ing the  money,  is  not  usurious,  though  more 
than  5  per  cent,  be  taken  upon  the  money 
actually  advanced.  In  such  cas.es,  the  addi- 
tional sum  seems  to  have  been  considered  in 
the  nature  of  a  compensation  for  the  trouble 
to  which  the  lender  is  exposed  ;  and  unless 
that  indulgence  were  allowed,  it  might  not  be 
worth  while  for  any  merchant  to  discount  a 
bill."  Such  shifts  were  the  courts  driven  to, 
in  order  to  evade  the  manifest  intention  of  the 
Statute.  This  case  shows  no  more,  however, 
than  that  they  will  seek  excuses  for  commercial 
paper,  discounted  in  the  fair  course  of  trade. 
But  they  have  never  gone  beyond  this.  The 
court,  by  Ch.  J.  Alvanley,  accordingly  say, 

4th  note— $2,000,  dated  20th  Sept.,1818, 

at  90  dys.    Int.  rec'd,  36  17 

Interest  that  should  have 

been  received.  35  61         0  56 

5th  note— $1,800,  dated  31st  Dec.,  1818, 

at  90  dys.    Int.  rec'd,  32  55 

Interest  that  should  have 

been  received,  32  10         0  45 

6th  note— $1,600,  dated  2d  Apr.,  1819, 

at  3  mo.    Int.  rec'd,  28  94 

Interest  that  should  have 

been  received,  28  92         0  02 

The  $2.250  and  $1,600  notes  combined, 

and  new  note  taken,  dated 

July  6, 1819,  at  90  days,  for 

$3,450 
Interest  received  on  $2,250,from 

30th  June,  to  7th  Oct., 

1819,  99  days,  $43  30 

Interest  received  on  $l,600,f  rom 

6th  July  to  7th  Oct., 

1819,  93  days.  28  93 

$7223 

Interest  that  should  have  been 

received  on  $2,250  99 

days,  42  72 

Interest  that  should  have  been 

received  on  $1,600  93 

days.  28  54 

71  26         0  97 


Too  much  interest  re- 
ceived, by 


$2  76 
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in  the  same  case  :  "  If  nothing  more  has  been 
done  than  what  always  has  been  done  by  way 
of  accommodation  among  merchants,  the 
transaction  was  not  usurious  ;  but  the  rule 
69 1*]  must  be  confined  strictly  to  that  sort *of 
transaction  ;  for  if  the  discount  be  taken  upon 
money  without  the  negotiation  of  a  bill  of 
exchange,  it  will  amount  to  usury."  Thus 
the  general  doctrine  is  established,  with  the 
exception,  which  is  in  favor  of  bills  passed  in 
the  ordinary  course  of  commercial  business  ; 
that  when  A  has  taken  a  bill  payable  a  num- 
ber of  days  hence,  and  cannot  conveniently 
wait  during  the  period  of  credit,  he  may  put 
himself  in  funds  by  cashing  the  bill  at  an  ad- 
vance discount.  Is  this  that  case  ?  The  whole 
transaction  grew  out  of  a  lending  originally. 
Does  Ch.  J.  Alvanley  mean  that  parties  may 
create  paper  with  an  express  view  to  a  loan, 
and  thus  evade  the  Statute  of  Usury  ?  Can  so 
extraordinary  a  position  be  imputed  to  so 
learned  a  judge  ?  If  the  paper  be  created  for 
this  purpose,  no  matter  whether  it  be  sealed  or 
not.  It  is  true  that  in  The  Maine  Bankv.  Butts, 
9  Mass.,  54,  Sewell,  J.,  hints  at  an  exception 
in  favor  of  banks,  to  be  derived  from  what  is 
said  in  the  two  cases  of  Mattheics  v.  Griffiths, 
Peake,  200,  and  Haddock  v.  Hammet,  7  T.  R., 
180.  He  evidently  means  no  more;  for  although 
he  tells  us  that  individuals  have  a  like  author- 
ity, yet  the  two  cases  to  which  he  refers,  re- 
late to  English  bankers,  who  hold  the  same 
relation  to  community,  as  banks  with  us.  He 
cannot  mean  that  all  individuals,  corporate 
and  physical,  have  the  right.  Such  a  relaxa- 
tion of  the  principle  would  amount  to  a  rule 
in  itself.  It  is  confined  to  private  bankers  or 
banks.  The  case  of  Auriolv.  Thomas,  2  T.  R., 
52,  comes  within  the  exception  in  favor  of 
trade.  Thus  we  are  furnished  with  the  gen- 
eral rule,  and  its  exceptions  in  favor  of  banks, 
bankers  and  bills  negotiated  in  the  fair  course 
of  trade.  But  the  plaintiffs  disclaim  the  power 
of  banks  and  bankers,  and  the  exercise  of  that 
power.  Here  is  no  negotiation  of  a  bill  of 
exchange.  They  then  stand  on  the  same  foot- 
ing with  every  other  individual  in  community. 
We  concede  certain  exceptions,  but  the  plaint- 
iffs do  not  come  within  them.  It  is  singular 
that  Blackstone,  J.,  should  say  in  Lloyd  v. 
Williams,  that  he  could  not  perceive  the  differ- 
ence between  taking  interest  in  advance,  or  at 
the  expiration  of  the  loan.  There  is  a  plain, 
mathematical,  substantial  difference  ;  he  was 
mistaken,  therefore,  and  his  opinion  must  be 
put  on  the  ground  of  an  exception  in  favor 
692*]  *of  bankers.  He  fears  that  "every 
banker  in  London,  who  takes  five  per  cent,  for 
discounting  bills,  would  be  guilty  of  usury." 
Fiat  justitia,  is  not  enough.  The  practice  has, 
it  seems,  become  so  inveterate,  that  pruning 
will  not  answer  the  purpose.  It  must  be 
plucked  up  by  the  roots.  But  though  this 
may  be  inadmissible,  surely  the  court  ought 
not  to  extend  the  exception  beyond  the  fair 
import  of  its  language.  The  various  modes  of 
evasion  (for  they  can  be  called  by  no  other 
name)  adopted  by  the  English  courts  are  suf- 
ficiently numerous.  One  was  to  take  a  com- 
mission according  to  the  rule  recognized  in 
Auriol  v.  Thomas,  2  T.  R.,  52.  It  will  not  do 
to  call  it  interest ;  it  must  be  softened  by  the 
name  of  commissions  for  exchange,  troubles 
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and  other  charges.  Another  mode  was  for  a 
country  banker  to  discount  bills  of  a  long  date 
by  other  bills  of  his  own,  on  London,  at  a  short 
date,  deducting  the  interest  on  the  former  for 
the  time  they  had  to  run.  Thus  a  bill  at  80 
days  is  brought  for  discount,  which  is  taken 
by  the  banker  in  exchange  for  his  own  bill  on 
London,  at  10  days,  deducting  the  interest  on 
the  former,  for  the  whole  time  it  has  to  run. 
By  this  operation  he  gains  the  interest  for  the 
10  days,  or  the  whole  time  his  own  bill  has  to 
run.  This  goes  upon  the  ground  of  accom- 
modation, convenience,  trouble  and  expense  of 
remittance.  (Hammet  v.  Tea,  1  Bos.  &  P.,  144.) 
The  very  apologies  offered  by  the  court  for 
these  practices  show  that  the  Statute  is  vio- 
lated. It  will  be  seen  by  the  cases  of  Matthews 
v.  Griffiths,  Peak.  N.  P.  Cas.,  200,  and  Mad- 
dock  v.  Hammet,  7  T.  R.,  180,  that  the  K.  B. 
have  not  yet  gone  quite  so  far  as  the  C.  P. 

No  doubt  the  case  of  The  Manhattan  Co.  v. 
Osgood,  15  Johns.,  162,  will  be  relied  on  for 
the  plaintiffs.  The  answer  to  that  case  is, 
first,  that  no  more  than  the  legal  per  cent,  was 
taken  for  the  discount,  but  in  the  present  case 
we  have  demonstrated  that  more  was  taken  in 
point  of  time.  Whatever  might  have  been  the 
fact,  in  this  respect,  it  was  not  made  a  point ; 
nor  is  it  for  the  plaintiffs  on  the  other  ground. 
It  was  the  case  of  a  banking  company,  and 
comes  within  the  exceptions  established  in 
favor  of  banks,  whose  operations  are  con- 
fessedly privileged.  The  court  put  the  case 
on  the  latter  ground.  They  go  upon  the  En- 
glish authorities,  which  treat  the  case  as  an  ex- 
ception. 

*Mr.  T.  A.  Emmet  followed  the  same  [*693 
outline  with  Mr.  Wells,  supporting  the  posi- 
tions he  had  taken  by  various  additional  illus- 
trations, and  amplifying  and  enforcing  the 
arguments  of  his  associate  in  the  able  and  mas- 
terly manner  for  which  he  is  distinguished. 
To  show  that  taking  interest  in  advance  or  by 
anticipation  is  usury,  he  referred  to  Comyn's 
Treatise  on  the  Law  of  Usury,  91  to  94,  as  con- 
taining a  full  discussion  of  this  point. 

Mr.  8.  Jones,  in  reply.  This  case  differs 
from  the  former  (the  next  preceding  case)  but 
in  one  particular ;  that  is,  one  of  the  notes 
has  not,  in  this  case,  been  tracked  back  to  its 
premium  origin  in  the  old  Company  ;  though 
it  is  a  matter  of  fair  inference  that  it  originated 
in  the  same  way  with  the  others.  A  decision 
for  the  defendants  would  be  of  most  disastrous 
consequence.  The  suit  is  not  resisted  on  the 
ground  of  payment,  fraud  or  duress,  but 
mainly  that  some  principle  of  law  has  been 
violated,  by  a  mistake  in  calculation  (for  it  can 
amount  to  nothing  else),  which,  in  the  course 
of  70  or  80.  years,  something  like  two  genera- 
tions, would  amount  to  simple  interest. 

The  first  question  is  as  to  the  power  of  the 
trustees  to  receive  the  note  in  question,  which 
is  of  modern  origin,  and  given  18  months  after 
the  old  Company  was  dissolved.  Whatever 
want  of  power  was  in  the  old  Corporation,  all 
defense  on  that  ground  is  taken  away  by  the 
new  note.  The  case  expressly  states  that  this 
note  belonged  to  the  old  stockholders,  the 
cestuis  que  tryst  of  the  fund,  which  does  not  all 
belong  to  the  stockholders  of  the  present  Com- 
pany. These  trustees  have  powers  in  relation 
to  this  fund  entirely  distinct  from  the  new 
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stock.     The  last  Act  was  passed  in  order  to 
create  this  new  stock  with  new  stockholders. 
Their  appointment  to  settle  up  the  concerns  of 
the  old  Company,  is  like  the  appointment  of 
commissioners    for    that    purpose.     The  two 
duties,  and  all   relating  to  them,  are  entirely 
distinct.     This  mode  of  dissolving  old   and 
creating  new  companies  is  not  unusual.     The 
Act  recites  that  the  old  Company  had  con- 
cluded to  wind  up  their  concerns ;  and  then 
§>es  on  to  create  a  new  Company  with  a  new 
94*]  stock.  *A  part  of  the  old  stockholders 
become  so  in  the  new  Company;  and  a  num- 
ber do  not.     The  powers,  then,  of  these  trust- 
ees for  the  old  Company  are  not  corporate  ; 
nor  are  they  restricted  to  any  particular  mode 
of^loaning,  or  otherwise  managing  their  funds. 
By  the  very  1st  section,  the  business,  concerns 
and  operations  of  the  old  Company,  so  far  as 
relates  to  the  original  stock,  are  declared  to  be 
closed  and  discontinued.     By  section  5th,  the 
new  Directors  are  to  settle  up  their  business 
and  concerns  and  distribute  their  funds  ;  and 
they  are  to  have  the    charge,    management, 
liquidation  and  settlement  of  the  old  business. 
The  6th  section  does  not  continue  the  original 
powers  to  the  new  Corporation  in  their  capa- 
city as  trustees;  but  it  brings  over  the  original 
powers  as  to  a  new  Company,  for  the  purposes 
of  a  business  new  and  distinct  from  the  old.  The 
old  funds  were  not  unincumbered  and  unem- 
barrassed.   The  contrary  was  the  case,  so  much 
so  that  the  Legislature  foresaw  a  lapse  of  years 
before  their  concerns  could  be  settled.  Indeed, 
this  arises  from  the  very  nature  of  their  busi- 
ness.    The  great  bulk  of  house  insurances  are 
made  for  seven  years.  The  residue  to  be  distrib- 
uted cannot  be  ascertained  till  all  dues  are  set- 
tled.   Hence,  they  are  directed  (section  5th)  to 
keep  separate  accounts;  and  the  fund  must  re- 
main under  their  management  for  an  indefinite 
period  of  time.     Instead  of  dividing    them, 
therefore,  it  was  their  duty  to  employ  their 
funds  till  by  settling  the  Company  concerns, 
they  were  prepared    to    make    the    contem- 
plated   distribution.      The   stock    market  is 
fluctuating.     Shall  they  be  bound  to  invest- 
ments in  this  alone  ?   What  hinders  their  buy- 
ing a  note  offered  for  discount  ?    Did  not  the 
Legislature  intend  to  confer  this  power  upon 
them,  as  necessarily  incident  to  their  authority 
to  settle  the  old  concern  in  an  advantageous 
manner  ?  The  clause  conferring  that  authority 
invests  them  with  general  powers  for  the  pur- 
pose, the  same  as  if  three  individuals  by  name 
had  been  designated  as  commissioners,  instead 
of  the  new  Corporation.     Whenever  the  Act 
confers  power,  it  confers  all  the  means  of  car- 
rying it  into  execution.    The  general  power  of 
contracting  and  being  contracted  .with,  given 
by  the  Act,  confers  the  right  of  making  all  or 
auv  contracts  whatever,  including  notes  and 
695*]  bills.     Suppose  the  same  *power  had 
been  conferred  upon  a  single  individual,  who 
had  taken  this  note,  is  there  any  law  which 
would  bear  out  the  defense  ?    If  such  a  note 
should   be  lost  by  bankruptcy,  it  might  then 
become  a  question  in  account  with  the  cestui 
que  trust;    but  no  more  could    be  objected 
against  its  collection,  than  if  received  by  an  or- 
dinary trustee.  Then,  whatever  might  be  urged 
against  an   insurance  corporation,   ceases  as 
against  these  mere  trustees.     As  to  one  of  the 
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notes,  the  trustees  found  it  in  being  when 
they  came  into  existence.  It  originated  in 
1817,  two  years  before  the  note  in  question.  It 
was  a  debt  due  to  the  old  stockholders.  Now, 
suppose  it  to  have  been  illegal  in  its  origin, 
such  a  defense  has  been  abandoned  by  the  act 
of  giving  a  new  note.  It  was  due  in  con- 
science, and  though  void,  presents  a  moral 
consideration.  Suppose  a  note  given  to  the 
Utica  Ins.  Co.,  for  a  pre-existing  debt  due  to 
the  Company  ;  is  there  any  doubt  it  would  be 
valid,  when  thus  given  to  an  individual  capable 
of  enforcing  it  ? 

But  I  am  yet  to  learn  that  the  old  Company 
had  no  right  to  lend  money  upon  notes.  It  is 
said  the  sole  object  of  incorporation  was  in- 
surance. Suppose  the  fund  of  the  Company  to 
be  $500,000.  Having  this  moneyed  capital,  it 
is  absurd  to  say  they  shall  not  employ  it. 
Really,  it  is  necessary  to  their  very  existence. 
The  creation  of  such  a  fund,  of  itself,  carries 
the  power  of  loaning,  and  cannot  be  restrained 
short  of  a  most  direct  and  positive  prohibition. 
The  creation  of  such  a  company  authorizes 
them  to  invest  their  funds  in  such  a  way  as  to 
create  a  revenue,  instead  of  a  dead  deposit. 
Every  company  having  a  fund,  necessarily 
possesses  this  power.  Could  there  be  any  objec- 
tion to  their  taking  notes  at  short  dates,  so  as 
to  secure  a  prompt  and  regular  return  of  their 
funds  ?  The  provision  in  relation  to  stock  is  a 
restricting  clause  limiting  to  investments  in  a 
particular  kind  of  stock.  So  of  the  clause  in 
relation  to  real  estate  and  mortgages.  The 
latter  is  a  clause  which  runs  through  all  the 
chartered  institutions  of  the  country,  grounded 
on  the  same  policy  as  the  English  Mortmain 
Acts.  This  is  the  first  time,  I  believe,  it  has 
been  contended  that  corporations  *can-  [*696 
not  vest  their  funds  in  personal  securities,  in 
chattels  merely,  to  any  extent.  The  power  of 
taking  mortgages  is  conceded  to  them.  Sup- 
pose a  note  or  a  bond  and  mortgage  taken  for 
the  debt  of  a  stockholder ;  either  would  be 
valid.  Premiums  to  any  considerable  amount 
are  almost  invariably  paid  by  notes  ;  and  could 
they  not  take  a  bond  and  mortgage  to  secure 
such  a  note  ?  What,  in  either  case,  would 
prevent  their  taking  a  note  as  such  security  ? 
Or,  if  a  man  should  offer  to  pay  the  money 
due,  and  take  a  loan  of  it,  which  amounts  to 
the  same  thing,  would  this  ceremony  of  a  loan 
prevent  his  securing  it  by  note  ?  Is  not  such 
a  security  much  the  most  convenient  to  them  ? 
They  want  a  floating  fund.  It  is  necessary 
to  their  credit  that  this  should  be  on  short 
loans.  Is  this  prohibited  ?  Is  it  not,  on  the 
other  hand,  allowed  upon  the  conceded  ground, 
that  it  is  necessary  to  carry  the  general  power 
into  effect  ?  What  this  necessity  is,  was  fully 
discussed  in  M'Culloch  v.  State  of  Md.,  4  Wh., 
413,  by  Marshall,  CJi.  J.,  in  considering  the 
clause  of  the  Federal  Constitution,  declar- 
ing Congress  possessed  of  power  to  pass  all 
laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  other  powers  con- 
ferred. "  It  does  not  import  an  absolute 
physical  necessity,  so  strong  that  one  thing  to 
which  another  may  be  termed  necessary,  can- 
not exist  without  that  other  ;  but  no  more  than 
that  one  thing  is  convenient  or  useful  to  an- 
other." In  a  word,  the  means  which  are  im- 
plied are  all  those  which  will  carry  the  power 
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into  effect  in  the  most  beneficial  manner. 
What  public  inconvenience  or  private  injury 
could  result  from  the  exercise  of  the  means 
now  in  question  ? 

In  Mar.,  1815  (sess.  38,  ch.  116,  sec.  3),  an 
Act  was  passed  enabling  this  Company  to  exe- 
cute policies  of  insurance  and  other  contracts 
without  seal.  This  shows  that  the  Legislature 
understood  them  to  be  able  to  make  other  con- 
tracts. Then,  according  to  the  reasoning  of 
the  other  side  from  the  case  of  Broughton  v. 
Snlford  Water- Works,  in  B.  &  A.,  if  they  may 
contract  without  seal  does  not  follow  that  they 
may  receive  contracts  without  seal. 

As  to  the  Restraining  Act,  in  order  to  bring 
a  company  within  its  provisions,  it  must  bank. 
There  must  be  a  continued  operation,  so  as  to 
constitute  the  Company  a  banker.  A  few  in- 
697*]  sulated  *cases  of  discount  or  deposit 
will  not  do.  No  bank  can  live  by  this.  There 
must  be  a  fund  created  and  devoted  to  banking 
purposes.  Before  the  Act  every  one  had  a 
right  to  bank.  The  Statute  is  a  restraint  upon 
the  common  law  right  of  the  citizen,  and 
should  not  be  carried  beyond  its  plain  object. 
If  you  depart  from  this  you  will  be  driven  to 
call  every  act  of  discount  or  deposit  an  infrac- 
tion. You  would  thus  invade  every  counting 
house  in  the  city,  and  the  operations  of  every 
moneyed  man  in  the  community.  One  friend 
cannot  intrust  another  with  money  for  safe 
keeping,  because  it  is  a  deposit.  By  the  Stat- 
ute (sess.  27,  ch.  110.  sec.  9)  and  recital,  it  will 
be  seen  that  the  Chamber  of  Commerce  took 
alarm  at  the  broad  terms  used  in  the  Restrain- 
ing Act;  and  on  petition  a  declaratory  Act  was 
passed  limiting  the  meaning  of  the  Restraining 
Act  to  banking  powers  properly  so  called  ;  or, 
in  other  words,  "  to  such  business  only  as  in- 
corporated .banks  usually  do  or  transact." 
Banking  is  a  continuation  of  discount  and  de- 
posit. A  single  act  is  not  enough,  any  more 
than  a  single  act  will  constitute  any  other  com- 
plex idea.  Sufficient  should  have  been  shown, 
then,  to  authorize  a  jury  to  find  that  we  were 
exercising  banking  powers.  This  was  the 
very  point  in  The  Utica  Ins.  Co.  v.  Scott.  The 
Act  was  leveled  at  private  banks,  like  that  of 
Mr.  Barker.  The  policy  of  England  is  also  to 
prevent  private  banking  by  companies  ;  and 
her  Statute  (15  Geo.  II. ,  ch.  13)  denies  a  right 
to  more  than  six  persons  to  unite  and  take  up 
moneys  on  their  notes  at  less  than  six  months; 
yet  in  Wigan  v.  Fowler,  1  Starkie,  459,  co 
partners  who  had  thus  taken  up  moneys  on 
their  note,  the  very  distinction  for  which  I 
contend  was  adopted  by  Lord  Ellenborough, 
who  declared  that  the  Act,  however  broad  in 
its  terms,  should  be  limited  to  its  object,  which 
was  to  protect  the  Bank  of  England.  It  was, 
therefore,  aimed  at  private  bankers  merely; 
though  if  a  commercial  partnership  be  made 
a  mere  color  for  raising  money  by  the  issue  of 
notes,  he  agreed  that  the  case  would  fall  with- 
in the  prohibition  of  the  Statute.  We  deny 
that  here  is  any  proof  of  our  acting  colorably 
as  an  insurance  company  in  order  to  interfere 
with  the  banking  operations  of  other  compa- 
nies. 

<598*]  *Upon  the  question  of  usury,  so  long 
as  the  decision  in  Manhattan  Co.  v.  Osgood,  15 
Johns.,  162,  remains  unreversed,  I  shall  not 
raise  my  voice  against  it.  By  that  case,  the 
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interest  may  be  taken  in  advance.  It  is  said 
to  decide  nothing  more  than  that  banks  are 
an  exception  to  the  general  rule.  But  the 
same  rule  most  manifestly  applies  to  every  in- 
dividual, both  corporate  and  natural,  as  was 
held  in  The  Maine  Bank  v.  Butts,  9  Mass. ,  54. 
The  exception  relates  to  the  paper,  not  the 
party.  It  is  the  character  of  the  former,  not 
the  latter,  which  is  to  be  regarded.  The 
notes  or  bills  discounted  being  at  short  dates, 
the  same  evil  does  not  arise  from  it. 

Should  the  date  be  extended,  a  great  and 
unusual  length  of  time,  the  question  might 
then  arise,  whether  it  would  not  be  colorable, 
and  intended  to  evade  the  Statute  of  Usury. 

But  usury  is  averred  on  other  grounds.  We 
deny,  however,  that  here  was,  in  fact,  any  in- 
terest taken  upon  the  principle  that  60  days  is 
$  of  a  year,  &c.,  in  the  manner  stated  on  the 
other  side.  One  of  the  notes  for  which  this 
was  given  was  not  made  for  discount,  and  it 
will  be  found,  on  calculation,  if  I  am  not  mis- 
taken, that  no  more  than  strict  legal  interest 
was  taken  on  the  note  immediately  in  ques- 
tion. 

Mr.  Wells  said,  though  this  were  so,  which 
is  impossible  from  the  calculation,  yet  if  any 
one  of  the  original  notes  were  usurious,  the 
consideration  entering  into  the  present  note 
avoids  it.  The  good  notes  cannot  be  severed 
from  the  bad;  and  he  cited  Munn  v.  Commis- 
sion Co.,  15  Johns.,  44,  that  the  note  being 
made  and  coming  into  existence  by  the  act  of 
discount,  is  void. 

Mr.  Emmet,  cited  Cuthbert  v.  Haley,  3  Esp. , 
22,  in  support  of  the  position  laid  down  by  Mr. 
Wells,  that  the  present  note  is  void  for  usury 
in  the  original  notes.  , 

Mr.  Jones  said  the  good  cannot  be  separated 
from  the  bad  note.  Suppose  two  notes,  one 
good  and  the  other  usurious;  and  you  incor- 
porate them  both  in  a  new  note;  the  latter  is 
void  only  as  to  the  usuriousjnote;  and  he  cited 
Bearce  v.  Barstow,  9  Mass.,  45;  to  show  this. 

*SUTHERLAND,  J.  The  plaintiff's  [*699 
right  of  recovery  is  resisted  on  three  grounds: 

1.  That    the  note    on    which    the    suit    is 
brought  was  discounted  by  the  plaintiffs;  that 
they  had  no  right  to  discount  notes;  and  that 
this  note  is,  therefore,  void. 

2.  That  it  was  usurious,  from  the  circum- 
stance of  the  discount,  or  interest,  having  been 
taken  in  advance. 

3.  That  it  was  usurious,  in  consequence  of 
the  manner  in  which  the  discount,  or  interest, 
was  calculated.  * 

The  discounting  of  notes  is  only  lending 
money,  and  taking  notes  in  payment.  Is  the 
power  of  lending  money  upon  notes  either  ex- 
pressly given  to  this  Company,  or  impliedly 
given  from  the  circumstance  of  its  being  nec- 
essary to  the  carrying  into  effect  some  power 
that  is  expressly  given?  If  not,  the  Company 
did  not  possess  the  power;  for  I  hold  the  rule 
upon  this  subject  to  be  correctly  stated  by  Ch. 
J.  Thompson,  in  People  v.  Utica  2ns.  Co.,  15 
Johns.,  383,  "that  a  company  incorporated  for 
a  sp'ecific  purpose,  have  no  rights  except  such 
as  are  specially  granted,  and  those  that  are 
necessary  to  carry  into  effect  the  powers  so 
granted.  Many  powers  and  capacities  are 
tacitly  annexed  to  a  corporation  duly  created, 
but  they  are  such  only  as  are  necessary  to 
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carry  into  effect  the  purposes  for  which  it  was 
established.  The  specification  of  certain  powers 
operates  as  a  restraint  to  such  object  only,  and 
is  an  implied  prohibition  of  the  exercise  of 
other  and  distinct  powers." 

This  doctrine  is  also  laid  down  by  Mr.  Jus- 
tice Bayley  and  Mr.  Justice  Best,  in  their 
opinions  in  Broughton  v.  Manchester  Water 
Works,  3  Barn.  &  Aid.,  9, 12. 

It  is  not  pretended  that  the  power  of  dis- 
counting notes  is  expressly  given  by  the  Act 
of  Incorporation,  in  this  case;  nor  is  it  neces- 
sary to  the  carrying  into  effect  any  power  that 
is  granted.  The  2d  section  of  the  Act  incor- 
porating this  Company,  declares  it  to  be 
created  for  the  sole  purpose  of  insurance,  and 
to  have  power  and  authority  to  make  con 
tracts  of  insurance,  &c.,  for  such  premium  or 
consideration,  and  under  such  modification  or 
restriction  as  may  be  agreed  on  between  the 
parties.  It  may  be  conceded  that  the  Com- 
pany have  authority  to  take  notes  for  the 
TOO*]  premiums  due  to  them,  *iustead  of 
demanding  cash;  because  the  power  of  giving 
credit  may  be  necessary  to  enable  them  to 
make  the  most  advantageous  contract  of  in- 
surance, and  because  such  power  is  necessarily 
implied  in  every  authority  to  contract,  where 
the  party  making  the  contract  is  beneficially 
interested  in  it,  and  does  not  act  in  the  capacity 
of  agent.  The  notes  thus  taken  for  premiums 
might,  undoubtedly,  be  renewed,  and  the 
credit  in  that  way  indefinitely  extended;  but 
it  by  no  means  follows,  that  because  the  Com- 
pany may  take  notes  for  the  premiums  due  to 
them,  that  they  may  loan  money  on  promis- 
sory notes.  It  is  not  necessary  to  enable  them 
to  carry  into  effect  any  of  their  powers.  If 
no  mode  had  been  pointed  out  in  the  Act,  in 
which  their  surplus  capital  should  be  in  vested, 
it  might  have  been  argued  with  some  plausi- 
bility, that  the  power  of  making  such  instru- 
ment must  necessarily  belong  to  every  mon- 
eyed corporation.  It  being  necessary,  to 
enable  them  to  carry  into  effect,  in  the  most 
advantageous  manner,  their  general  object, 
and  no  particular  mode  having  been  been  des- 
ignated, they  were  at  liberty  to  adopt  any  mode 
not  prohibited  by  law.  The  making  of  loans 
upon  promissory  notes,  might,  then,  perhaps, 
have  been  justifiable,  if  it  was  not  prohibited 
by  the  Restraining  Act.  But  in  this  case,  the 
16th  section  of  the  Act  expressly  provides 
that  it  shall  be  lawful  for  the  Corporation  to 
invest  their  capital,  or  any  portion  of  it,  either 
in  the  stock  of  the  U.  S.  or  of  the  individual 
States;  thus,  by  the  strongest  implication,  pro- 
hibiting any  other  mode  of  investment,  and 
destroying  the  inference  which  might  have 
resulted  from  the  absence  of  all  regulations 
upon  the  subject. 

Nor  does  the  authority  given  to  the  Corpor- 
ation by  the  6th  section,  to  take  mortgages  to 
secure  the  payment  of  any  debt  which  may 
become  due  to  them,  justify  the  conclusion, 
that  they  may  create  debts  by  loaning  money 
upon  notes  ;  though  it  undoubtedly  admits  that 
they  may  have  debts  due  to  them,  and  this 
strengthens  the  argument  in  relation  to  their 
authority  to  give  credit  for  premiums. 

They  have  a  right,  by  the  6th  section,  not 
only  to  buy,  but  to  sell  or  transfer  U.  8.  or 
State  stocks.  Debts,  therefore,  may  lawfully 
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become  due  to  them  upon  such  sales  ;  and  it 
*was  such  debts,  and  debts  due  for  the  [*7O1 
shares  or  stock  of  the  Company,  and  for  premi- 
ums, which  the  Legislature  intended  they 
should  be  able  to  secure  by  mortgage. 

But  it  is  said  that  this  debt  originated  in  and 
belonged  to  the  old  Company,  which  was  dis- 
solved by  the  Act  of  Feb.  27,  1818 ;  that  the 
Directors  were  merely  trustees  in  relation  to 
hose  funds,  and  were  not  bound  by  the  re- 
striction contained  in  the  original  Act  of  Incor- 
poration. I  do  not  find,  in  the  Act  referred  to, 
anything  to  support  this  position.  It  is  made 
the  duty  of  the  new  Directors  to  take  the 
charge,  management,  liquidation  and  settle- 
ment of  the  business  and  concerns  of  the  orig- 
inal stockholders,  upon  themselves,  to  keep 
separate  accounts,  and  after  payment  of  all 
debts,  &c.,  to  distribute  the  overplus,  &c. 
These  powers  are  not  different  or  greater  than 
those  conferred  by  the  original  Act.  There  is 
no  intimation  of  any  authority  to  make  dispo- 
sitions or  investments  of  the  funds  which  did 
not  exist  in  the  old  Company,  or  which,  as 
Directors  of  the  new  Company,  they  had  no 
right  to  make  in  relation  to  the  funds  of  the 
latter.  Their  power,  as  to  both,  was  the  same, 
and  they  were  merely  directed  to  keep  the 
accounts  distinct. 

I  am,  therefore,  of  opinion,  that,  independ- 
ent of  the  Restraining  Act  (2  II.  L. ,  234),  the 
plaintiffs  had  no  authority  to  discount  notes 
by  way  of  loan. 

But  admitting  that  they  had,  was  the  trans- 
action in  question  affected  by  the  Restraining 
Act  ?  That  Act  provides  "that  no  person  un- 
authorized by  law  shall  subscribe  to,  or  become 
a  member  of  any  association,  institution  or 
company,  or  proprietor  of  any  bank  or  fund 
for  the  purpose  of  issuing  notes,  receiving  de- 
posits, making  discounts,  or  transacting  any 
other  business  which  incorporated  banks  may 
or  do  transact  by  virtue  of  their  respective 
Acts  of  Incorporation  ;"  and  declares  all  notes 
and  securities,  for  the  payment  of  money, 
given  to  any  company  or  association,  not  au- 
thorized as  aforesaid,  null  and  void. 

The  object  of  this  Act  was  to  prevent  bank- 
ing operations  from  being  carried  on  by  any 
company  or  association  of  men  not  expressly 
authorized  by  law  to  bank.  The  Act  is  vio- 
lated *whenever  a  company  or  associa-  [*7O2 
lion  of  men  create  a  fund  for,  and  actually 
apply  it  to  the  purpose  of  issuing  notes,  receiv- 
ing deposits  and  making  discounts  without 
authority  by  law  to  carry  on  banking  opera- 
tions. The  fund  must  not  only  be  applied  to 
those  purposes,  but  it  must  be  created  for  the 
purpose  of  being  so  applied.  What  then  is 
the  evidence  requisite  to  prove  that  such  was 
object  of  creating  the  fund  ?  The  ordinary 
and  habitual  application  of  the  fund  to  those 
purposes  would  be  conclusive  evidence  of  the 
fact.  But  does  an  insulated  case  of  discounting 
a  note,  by  a  corporation,  ostensibly  created  for 
the  purpose  of  insurance,  and  whose  funds  are 
actively  and  principally  employed  in  that  man- 
ner, afford  evidence  that  the  funds  of  that 
Company  were  created,  not  for  the  purpose  of 
insurance,  but  for  the  purpose  of  banking  ? 
Would  a  jury  be  authorized  in  drawing  such  a 
conclusion  from  such  evidence?  Assuredly  not. 

In  the  case  of    Utica  Ins.    Co.  v.    Scott,  19 
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Johns.,  1,  the  plea  alleged  "  that  the  fund  was 
created  for  the  purpose  of  issuing  notes,  receiv- 
ing deposits,  making  discounts,  and  transacting 
all  other  business  which  incorporated  banks 
may  and  do  transact ;  and  that,  in  pursuance 
of  such  intent,  &c.,  the  plaintiffs  established 
an  office  or  banking  house,  and  issued  notes, 
received  deposits  and  made  discounts."  Here 
the  offense  is  fully  set  forth,  and  I  apprehend 
that  in  order  to  bring  a  case  within  the  Re- 
straining Act,  it  is  necessary  to  prove  the  sub- 
stantial allegations  contained  in  this  plea. 
The  opinion  of  Mr.  Justice  Spencer,  in  the  case 
of  People  v.  Utica  Ins.  Co.,  15  Johns.,  394,  is 
very  strong  and  explicit  on  this  point. 

In  the  case  now  under  consideration,  the  plea 
is  simply  nori  assumpsit,  and  there  is  no  evi- 
dence that  the  plaintiffs  have  ever  discounted 
any  other  note  than  that  on  which  this  suit 
is  brought  (and  those  of  which  this  is  one  of  a 
series  of  renewals),  or  done  any  other  act  which 
appropriately  belongs  to  a  banking  institution. 
I  am  clearly  of  opinion,  therefore,  that  the 
note  in  question  is  not  rendered  void  by  the 
Restraining  Act. 

7O3*J  *3.  Was  the  note  usurious  in  conse- 
quence of  the  interest  having  been  taken  in 
advance  ? 

In  Manhattan  Co.  v.  Osgood,  15  Johns.,  162, 
this  court  decided  that  discounting  a  note  by  a 
bank. at  the  rate  of  7  per  cent,  is  not  usurious  : 
and  the  same  principle  is  perfectly  settled  in 
England,  in  relation  to  bills  of  exchange,  or 
promissory  notes,  discounted  either  by  private 
bankers  or  individuals  in  the  regular  course  of 
trade.  In  Lloyd  v.  Williams,  2  Bl.,  792,  Black- 
stone,  J.,  says  :  "  Interest  may  as  lawfully  be 
received  beforehand  for  forbearing,  as  after  the 
time  has  expired  for  having  forborne  ;  and  it 
shall  not  be  reckoned  as  merely  a  loan  for  the 
balance."  In  terms,  this  position  is  applicable 
as  well  to  interest  taken  in  advance  upon 
bonds,  as  upon  bills  of  exchange  and  promis- 
sory notes  ;  but  it  is  qualified  and  limited  by 
the  cases  which  he  cites  to  illustrate  it.  Else 
he  says,  every  banker  in  London,  who  takes  5 
per  cent,  for  discounting  bills,  would  be  guilty 
of  usury. 

In  Marsh  v.  Martindale,  3  Bos.  &  P.,  158, 
Lord  Alvanley  expressly  admits  this  to  be  the 
established  law  in  relation  to  the  negotiation 
of  bills  of  exchange  made  in  the  usual  course 
of  trade  ;  but  he  held  the  transaction  in  that 
case  to  be  usurious,  principally  because  the  bill 
discounted  was  a  bill  at  three  years.  He  says: 
"  The  jury  were  impressed  with  a  notion  that 
a  bill  at  three  years  was  such  a  bill  as  no 
reputable  man  would  discount ;  though  it  was 
said  that  some  East  India  bills  at  two  years 
had  been  discounted.  Indeed,  Lord  Ch.  J. 
Eyre  seems  to  have  thought  that  the  length  of 
the  date  of  a  bill  was  sufficient  to  afford  a  pre- 
sumption that  the  discount  was  intended  as  a 
cover  for  a  loan.  And  if  we  consider  the 
effect  of  discounting  bills  at  very  long  dates, 
the  strength  of  this  presumption  will  be  mani- 
fest ;  for  if  the  practice  be  carried  to  a  great 
length,  the  interest  will  annihilate  the  principal. 
I  think,  therefore,  that  the  discount  of  such  a 
bill  as  this  (not  coupled  with  the  transaction 
respecting  the  annuity)  would  have  been  almost 
sufficient  to  have  afforded  a  presumption  of 
usury."  * 
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The  principle  to  be  extracted  from  these 
cases,  and  from  a  variety  of  others  which 
might  be  cited  in  confirmation  of  them,  I  hold 
*to  be  this  :  that  the  taking  of  interest  [*7O4 
in  advance  is  allowed  for  the  benefit  of  trade, 
although  by  allowing  it,  more  than  the  legal 
rate  of  interest  is.  in  fact,  taken  ;  that  being 
for  the  benefit  of  trade,  the  instrument  dis- 
counted, or  upon  which  the  interest  is  taken 
in  advance,  must  be  such  as  will,  and  usually 
does,  circulate  or  pass  in  the  course  of  trade. 
It  must,  therefore,  be  a  negotiable  instrument, 
and  payable  at  no  very  distant  day  ;  for,  with- 
out these  qualities,  it  will  not  circulate  in  the 
course  of  trade.  Under  these  limitations  the 
taking  of  interest  in  advance,  either  by  a  bank, 
or  incorporated  company  without  banking 
powers,  or  an  individual,  is  not  usurious. 

The  note  in  question,  therefore,  was  not 
usurious  upon  this  ground. 

3.  Was  it  usurious  in  consequence  of  the 
interest  having  been  calculated  upon  the  sup- 
position that  90  days  were  the  fourth  of  a  year, 
and  3  days  the  10th  of  a  month  ?  The  effect  of 
this  mode  of  calculation  is  to  give  to  the  lender 
interest  of  365  days,  upon  a  forbearance  of 
360  ;  and  where  the  interest  is  seven  per  cent. 
the  amount  received,  upon  this  principle  of 
calculation,  will  exceed  the  rate  allowed  by  law. 
Whether  that  excess  be  great  or  small  is  un- 
important ;  for  the  least  excess  is  as  much 
usury  as  the  most  enormous. 

It  is  admitted  by  all  the  writers,  and  in  all 
the  cases  upon  this  subject,  that  the  intention 
of  the  contracting  parties  is  the  principal  sub- 
ject of  inquiry,  in  determining  whether  a  con- 
tract be  usurious  or  not;  for  if  the  intent  of 
the  contracting  parties  be  righteous,  the  con- 
tract cannot  be  within  the  Statutes  of  Usury. 
(Ord.  on  Usury,  37.)  It  is  said  by  Mr.  Justice 
Gould,  in  Murray  v.  Harding,  2  Bl.,  865,  that 
"the  ground  and  foundation  of  all  usurious 
contracts  is  the  corrupt  agreement."  Ch.  J., 
Eyre,  in  Hammet  v.  Yea,  1  Bos.  &  P.,  151, 
says,  "where  a  party,  on  a  contract  for  a  loan, 
intentionally  takes  more  than  5  per  cent,  per 
annum  for  the  forbearance  of  that  loan,  he  is 
guilty  of  usury:"  but  he  adds,  "whether 
more  than  5  per  cent,  is  intentionally  taken 
upon  any  contract  for  such  forbearance,  is  a 
mere  question  of  fact  for  the  consideration  of 
the  jury,  and  must  always  be  collected  from 
the  whole  of  the  transaction  *between  [*7O5 
the  parties;  and  it  never  can  be  determined 
that  any  particular  fact  constitutes  or  amounts 
to  usury,  till  all  the  circumstances  with  which 
it  was  attended  have  been  taken  into  consider- 
ation. 

In  pleading  usury,  a  corrupt  agreement 
must  be  alleged,  and  upon  that  the  issue  is 
taken.  (2  Ch.  PI.,  467;  1  Saund.,  295  a,  n.  1; 
Plea,  in  Stewart  v.  Sank,  19  Johns.,  500.) 
Where  more  than  7  per  cent.,  therefore,  is,  un- 
intentionally received,  either  through  an  error 
in  calculation  or  a  mistake  in  drawing  the  in- 
strument, the  contract  will  not  be  deemed 
usurious.  (Nevisonv.  Whitley,  Cro.  Car.,  501; 
Booth  v.  Cook,  Freem.,  264;  Bush  v.  Bucking- 
ham, 2  Vent.,  83;  Buckler  v.  Millard,  2  Vent., 
107;  Buckley  v.  OuUdbank,  Cro.  Jac.,  678; 
Glassford  v.  Laing,  1  Campb.,  149.)  These 
cases  all  go  upon  the  principle  that  the  corrupt 
agreement  is  the  essence  of  the  offense,  and 
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that  a  party  shall,  therefore,  be  permitted  to 
show  what  that  agreement  was,  and  that  it 
has  not  been  correctly  expressed  in  the  written 
contract. 

The  payment  and  receipt  of  usurious  inter- 
est is,  prima  facie,  evidence  of  a  corrupt 
agreement.  (1  Saund.,  295  b,  in  note.)  It 
must  be  conceded  that  more  than  7  per  cent, 
per  annum  was  received  upon  the  discount  of 
the  note,  in  this  case.  How  is  the  presumption 
of  law,  that  it  was  received  in  pursuance  of  a 
corrupt  agreement,  sought  to  be  repelled?  Not 
by  showing  that  the  sum  paid  for  interest  was 
greater  than  the  parties  intended  should  be 
paid;  that  there  was  a  mistake  in  telling  the 
money,  or  that  the  clerk  who  cast  the  interest 
had  fallen  into  an  arithmetical  error;  but  by 
showing  that  the  excess  arose  from  the  adop- 
tion of  a  principle  of  calculation  which  the 
parties  knew  would  give  more  than  7  percent. 
though  they  believed  it  was  not  a  violation  of 
the  Statute.  In  other  words,  the  plaintiffs  re- 
ceived more  than  7  per  cent. ,  because  they  be- 
lieved that  they  had  a  legal  right  to  receive 
more.  If  they  judged  erroneously,  it  was  a 
mistake  in  point  of  law,  and  not  in  point  of 
fact;  and  unless  there  be  something  in  the 
case  of  usury  to  distinguish  it  from  all  other 
cases,  their  ignorance  or  mistake  in  relation  to 
the  law,  can  afford  them  no  protection. 
7O6*]  *I  have  said  that  the  question  of 
usury  is  always  a  question  of  intent,  and  the 
case  of  Hammet  v.  Tea  was  cited  in  support  of 
the  position.  There  can  be  no  usury,  without 
an  intention  to  take  a  greater  rate  of  interest 
than  7  per  cent.  But  it  is  not  necessary  to  the 
offense  that  there  should  be  an  actual  intention 
to  violate  the  Statute.  It  may  be  committed 
by  one  who,  in  point  of  fact,  never  heard  of 
the  Statute.  Whether  the  party  intended  to 
take  more  than  7  per  cent,  by  way  of  interest, 
is  a  question  of  fact,  for  the  determination  of 
the  jury.  If  it  be  found  that  he  did,  it  is  an 
invariable  inference  of  law,  that  it  was  taken 
in  pursuance  of  a  corrupt  agreement,  which 
consummates  the  offense.  In  Hammet  v.  Yea, 
it  was  admitted  that  more  than  5  per  cent,  had 
been  received  by  the  plaintiff.  It  was  con- 
tended that  the  excess  was  not  received  for 
forbearance  of  the  loan,  but  as  commission 
for  the  remittance  of  it.  Whether  it  was  re- 
ceived by  way  of  forbearance,  or  of  commis- 
sion for  remittance,  was  the  question  of  fact 
for  the  jury;  and  the  observations  of  Eyre, 
Oh.  J.,  are  to  be  considered  with  reference  to 
that  state  of  the  inquiry.  If  it  had  been  ad- 
mitted that  the  whole  amount  received  was 
intentionally  received  as  interest,  there  would 
have  been  nothing  for  the  jury  to  find.  The 
law  would  have  pronounced  it  a  case  of  usury. 
In  Marsh  v.  Martindale,  3  Bos.  &  P.,  154, 
the  jury  found  expressly,  "that  the  plaintiff 
did  not  think  he  was  acting  contrary  to  the 
Statute."  Lord  Alvanley  says,  "there  is  noth- 
ing in  that  finding  to  prevent  us  from  examin- 
ing this  transaction,  aud  declaring  it  to  be  cor- 
rupt, if  it  appear  to  us  to  be  so  in  point  of 
law:  and  the  conclusion  to  which  the  court 
came  upon  the  case,  is  thus  expressed:  "In 
this  case  we  are  of  opinion  that  sufficient  ap- 
pears to  show  that  the  agreement  was  corrupt 
in  law,  whatever  the  intention  of  the  plaintiff 
may  have  been." 
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In  the  case  of  The  Bank  v.  Butts,  9  Mass., 
55,  this  principle  is  very  clearly  stated.  The 
court  say:  "It  is  probable  that  in  this  case 
there  was  no  intentional  deviation  on  the  part 
of  the  bank,  but  a  mistake  of  their  right. 
This,  however,  is  a  consideration  which  must 
not  influence  our  *decision.  The  mis-  [*7O7 
take  was  not  involuntary,  as  a  miscalculation 
might  be  considered,  where  an  intention  of 
conforming  to  the  legal  rule  of  interest  was 
proved;  but  a  voluntary  departure  from  the 
rate.  An  excess  of  interest  was  intentionally 
taken,  upon  a  mistaken  supposition  that  banks 
were  privileged  in  this  respect  to  a  certain  ex- 
tent. This  was,  therefore,  in  the  sense  of  the 
law,  a  corrupt  agreement;  for  ignorance  of  the 
law  will  not  excuse." 

The  intent  of  the  parties  is  a  legal  inference 
from  established  facts.  In  a  special  verdict, 
it  is  not  necessary  that  the  jury  should  find 
that  the  agreement  was  corrupt.  They  find 
the  facts  and  circumstances,  from  which  the 
law  infers  either  that  it  was  or  was  not  cor- 
rupt. (Roberts  v.  Trenayne,  Cro.  Jac.,  507.) 

That  the  principle  of  calculation  adopted  by 
the  plaintiffs,  was  the  one  in  general  or  univers- 
al use  among  banks,  cannot  alter  the  law  of 
the  case.  A  statute  cannot  be  abrogated  by 
the  custom  or  usage  of  a  particular  trade.  In 
Dunham  v.  Gould,  16  Johns.,  373,  which  was 
also  a  case  of  usury,  Chancellor  Kent  says: 
"The  custom  of  merchants  is  not  applicable  to 
such  a  case.  It  is  not  a  matter  of  trade  and 
commerce  within  the  meaning  of  the  law  mer- 
chant; and  if  there  were  such  a  local  usage,  it 
would  be  null  and  void,  and  could  not  be  set  up 
as  a  cover  or  pretext  to  trample  down  the  law 
of  the  land.  The  money  lenders  throughout 
the  country  might  as  well  set  up  a  custom  of 
of  their  own,  and  then  plead  it  in  bar  of  the 
Statute." 

Where  the  law  is  clear,  no  usage  can  control 
it.  (Cro.  Eliz.,  85;  Per  Ld.  Kenyon,  in  Mat- 
thews v.  Griffiths,  Peak.  N.  P.  Cas.,  202;  Ex 
parte  Aynsworth,  4  Ves.,  678;  Ord.  on  Usury, 
59  b;  King  v.  Major,  4  T.  R.,  750.)  The  Stat- 
ute of  Usury  speaks  of  years  and  not  of 
months.  Interest  is  to  be  at  the  rate  of  7  per 
cent,  per  annum;  that  is,  at  the  rate  of  7  per 
cent,  for  365  days;  for  a  legal  year  is  365  days; 
the  legal  half  of  a  year,  182  days;  and  the  legal 
quarter,  91  days:  the  law  paying  no  regard  to 
the  odd  hours.  (3  Dy.,  345  a;  Bishop  of  Peter- 
borough v.  Catesby,  Cro.  Jac.,  166.)  The  cus- 
tom or  usage  of  banks  or  individuals  cannot 
shorten  a  year  to  360  days;  but  a  different 
mode  of  calculating  *interest  on  notes  [*7O8 
payable  at  60  or  90  days,  and  notes  payable  in 
2  or  3  months,  is  established  and  practiced. 
(Vide  Tables  in  Chit,  Bills,  last  ed.,  608-9.) 

I  cannot,  therefore,  resist  the  conclusion  that 
the  note  in  this  case  was  usurious,  in  conse- 
quence of  interest  having  been  calculated  and 
taken,  upon  the  principle  that  90  days  were  the 
fourth  of  a  year. 

WOODWORTH, /..concurred,  principally  on 
the  ground  that  the  note  was  usurious. 

SAVAGE,  Ch.  J.  This  is  an  action  of  assump- 
sit  against  the  defendants,  as  indorsers  of  a 
promissory  note,  dated  the  6th  July,  1819,  and 
drawn  by  Sturges  &  Sherman. 

The  defense  is:  1.  That  the  note  is  void, 
having  been  discounted  on  a  loan  of  money  by 
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a  Company  who  want  the  legal  power  to  do 
such  an  act.  2.  If  they  have  such  power  that 
the  note  is  usurious,  and  therefore  void. 

On  the2d  of  Mar.,  1810,  an  Act  was  passed 
to  incorporate  the  Firemen  of  the  City  of  N. 
Y.,  as  an  insurance  Company.  The  Corpora- 
tion was  created  for  the  sole  purpose  of  insur- 
ance against  fire,  and  marine  insurance  ;  and 
they  were  prohibited  from  being  concerned  in 
any  trade  or  other  business :  provided  that 
they  might  purchase  U.  S.  stocks,  or  any  state 
stocks,  by  way  of  investing  their  capital ;  or 
might  receive  a  transfer  of  such  stocks  for  the 
payment  of  shares  or  of  any  debts  due  to 
them,  either  before  or  after  they  commenced 
business.  They  had  also  power  to  sell  and 
transfer  these  stocks. 

By  the  Act  of  Feb.  27,  1818,  it  is  recited 
that  the  old  Company  had  been  unfortunate 
and  wished  to  wind  up  its  concerns,  and  that 
a  new  Company  were  desirous  to  be  incorpo- 
rated. It  was,  therefore,  enacted  that  the  busi- 
ness of  the  old  Company  be  closed,  and  their 
effects  divided  among  the  stockholders,  after 
paying  debts.  The  new  Company  was  then 
incorporated  with  power  to  insure  against  loss 
by  fire,  of  houses,  buildings  and  personal 
property  ;  to  make  all  kinds  of  marine  insur- 
ance, and  to  loan  money  on  bottomry,  respon- 
dentia,  or  mortgage  of  real  estate,  and  chattels 
real ;  and  generally,  to  do  and  perform  all 
7  O9*j  matters  *and  things  relating  to  the  said 
objects.  They  were  also  clothed  with  all  the 
powers  of  the  old  Company ;  provided,  that 
nothing  contained  in  the  Act  should,  in  any 
way,  be  construed  to  grant  banking  powers. 
The  Directors  were  to  manage  the  concerns 
of  the  old  Company,  of  which  they  were  to 
keep  separate  accounts,  and  after  payment  of 
all  debts,  to  distribute  the  overplus  to  the  old 
subscribers  and  their  representatives. 

Such  is  the  authority  under  which  the  Di- 
rectors acted  ;  we  will  next  see  what  they  have 
done. 

The  note  in  question,  was  given  for  two  other 
notes,  which  were  renewals  of  others.  The 
transaction  commenced  as  far  back  as  Sept., 
1817  ;  and  was  originally,  a  loan  of  money,  by 
the  old  Company,  to  Sturges  &  Sherman,  for 
which  notes  were  discounted  at  7  per  cent,  pay- 
able at  four  months.  Those  notes  were  paid 
by  others  ;  sometimes  at  90  days,  sometimes  at 
three,  and  sometimes  at  four  months.  They 
were  all  discounted  by  the  Company  at  7  per 
cent,  and  the  discount  deducted  in  advance. 

The  Secretary  of  the  Company  testified  that 
his  practice  had  been  to  cast  interest  consider- 
ing 30  days  the  twelfth  of  a  year  ;  60  days  the 
6th  ;  and  90  days  the  fourth  of  a  year.  He 
charged  half  per  cent,  for  30  days  ;  one  per  cent. 
for  60  ;  one  and  a  half  for  90  days,  and  added 
to  the  product  one  sixth,  to  make  7  per  cent. 
The  three  days  of  grace  he  called  one  tenth  of 
a  month.  The  plaintiffs  knew  this  was  his 
practice  ;  and  such  is  the  usual  course  in  other 
companies,  and  the  common  mercantile  cus- 
tom. 

A  corporation  is  merely  a  political  institu- 
tion. It  can  have  no  other  capacities  than 
such  as  are  necessary  to  carry  into  effect  the 
purposes  for  which  it  was  established.  (1  Kyd 
on  Corp.,  70  ;  15  Johns.,  383.)  It  is  a  creature 
of  the  Legislature,  and  can  have  no  powers 
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but  such  as  are  given  to  it  by  its  creator,  either 
at  the  time  of  its  creation  or  subsequently,  or 
such  powers  as  are  incidental  to  those  granted. 
(1  Kyd  on  Corp.,  13,  Introduction  ;  15  Johns., 
383.) 

The  Act  of  1810  created  the  Company  for 
the  sole  purpose  of  insurance  against  fire,  and 
marine  insurance.  Surely  the  power  of  lend- 
ing money  has  no  necessary  connection  with 
insurance,  nor  is  in  any  way  incidental  [*7  1 0 
to  insuring.  It  is,  no  doubt,  very  convenient 
for  the  Company  to  have  their  funds  produc- 
tive, and  in  a  situation  whence  they  may  be 
called  in  on  short  notice  ;  yet  this  considera- 
tion does  not  give  the  power.  But  the  Act 
contains  a  direct  prohibition.  "  The  Corpora- 
tion shall  not  be  concerned  in  any  trade  or 
other  business,  except  insurance,  &c.;  pro- 
vided, that  they  may  purchase  and  hold  or 
sell  stocks."  Here,  then,  is  the  mode  pointed 
out  in  which  they  might  employ  their  funds. 
It  appears  to  me  that  the  old  Company  had  no 
right  to  loan  money,  or  discount  notes,  or  trans- 
act any  business  except  insurance  and  buying 
and  selling  stocks. 

I  will  next  inquire,  what  powers  were 
granted  by  the  Act  of  1818  ?  By  the  3d  section 
of  the  Act,  the  new  Corporation  have  author- 
ity to  insure  buildings  and  personal  property 
against  fire,  and  "to  make  all  kinds  of  marine 
insurance,  and  to  loan  money  on  bottomry, 
respondentia,  or  mortgage  of  real  estate  and 
chattels  real."  Nothing  is  said  about  loaning 
money  upon  personal  security,  like  negotiable 
notes ;  but  the  proviso  declares  that  nothing 
in  the  Act  contained  shall  in  any  way  be  con- 
strued to  grant  banking  powers. 

This  Act  gives  powers  (not  possessed  by  the 
old  Company)  to  loan  money  upon  securities 
specified,  and  it  contains  a  restriction  intended 
to  limit  those  additional  powers,  by  declaring 
that  the  Legislature  does  not  grant  banking 
powers. 

What  is  the  meaning  of  the  terms  "banking 
powers,"  is  next  to  be  ascertained.  In  Maine 
Bank  v.  Butts,  9  Mass. ,  54,  Sewall,  /.,  says, 
"  that  expression  (banking  principles),  if  it 
has  any  peculiar  meaning,  is  an  authority  to 
deduct  the  interest  at  the  commencement  of 
loans,  or  to  make  loans  upon  discounts,  instead 
of  the  ordinary  forms  of  security  for  an  accru- 
ing interest."  Again;  "The  principal  attri- 
butes of  a  bank  are,  the  right  to  issue  negoti- 
able notes,  discount  notes,  and  receive  de- 
posits." (Per  Spencer,  J.,  15  Johns.,  390.) 
Previous  to  the  Restraining  Acts,  there  was 
no  power  possessed  by  a  bank,  not  also  allowed 
to  individuals  and  private  associations.  They 
could,  in  common,  issue  notes,  discount  notes 
and  receive  deposits  ;  the  only  difference  was, 
that  the  former  were  not  liable  beyond  their 
corporate  *property  while  the  latter  [*7 1 1 
were  accountable  in  their  persons,  and  to  the 
full  extent  of  their  private  estate.  The  first 
Restraining  Act  was  passed  in  1804.  It  had 
for  its  object,  the  guaranteeing  to  banks  a 
monopoly  of  the  rights  and  privileges  granted 
to  them,  which  had  been  encroached  upon,  or 
infringed  by  private  associations.  This  was 
re-enacted  in  the  Revised  Laws  of  1813  ;  and 
in  1818  the  Legislature  found  it  necessary  to 
pass  the  Act  of  Apr.  21,  of  that  year  (sess.  41, 
ch.  236),  which  places  individuals  upon  the 
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same  footing  with  private  associations,  with 
the  same  view  to  a  monopoly,  by  the  incorpo- 
rated banking  companies.  The  first  of  these 
Acts  prohibits  the  formation  of  any  bank  or 
fund  unauthorized  by  law,  "  for  the  purpose 
of  issuing  notes,  receiving  deposits,  making 
discounts,  or  transacting  any  other  business 
which  incorporated  banks  may  or  do  transact, 
by  virtue  of  their  respective  Acts  of  Incorpo- 
ration." The  second  prohibits  any  person, 
association  of  persons,  or  body  corporate,  from 
keeping  any  office  of  deposit,  for  the  purpose 
of  discounting  promissory  notes,  or  carrying 
on  any  kind  of  banking  business  or  operations, 
which  incorporated  banks  are  authorized  by 
law  to  carry  on  ;  or  to  issue  any  bills  or  prom- 
issory notes,  as  private  bankers,  unless  thereto 
specially  authorized  by  law.  Assuming,  there- 
fore, what,  in  my  opinion^  cannot  be  contro- 
rerted,  that  banking  powers  consist  in  the  right 
of  issuing  notes,  making  discounts  and  receiv- 
ing deposits,  and  that  the  business  which  in- 
corporated banks  may  do,  by  virtue  of  their 
Acts  of  Incorporation,  is  prohibited  to  all 
others,  unless  specially  authorized  by  law — it 
follows,  conclusively,  that  both  the  old  and  new 
Company  have  done  what  they  were  not  only 
not  authorized  by  their  charter  to  do,  but  what 
was  absolutely  prohibited  by  the  Restraining 
Act.  This  Act  cannot  be  evaded  by  making 
the  note  payable  to  individuals.  There  was  a 
loan  made  upon  personal  security.  Notes 
were  discounted  by  the  plaintiffs.  The  Act 
declares  all  such  notes  void.  Without  exam- 
ining the  question  of  usury,  in  my  opinion 
the  defendants  must  have  judgment. 

Judgment  accordingly. 

Cited  in— 2  Cow.,  763;  4  Cow.,  574;  8  Cow.,  718  ;  4 
Wend.,  655;  5  Wend.,  552;  9  Wend.,  383:  4  Hill,  258, 
475 ;  1  Edw,.  583 ;  1  Sand-  Ch.,  291 ;  3  N.  Y.,  473 :  12  N. 
T.,  236 :  24  N.  Y.,  575 ;  32  N.  Y.,  176 ;  47  N.  Y.,  195 :  60 
N,  Y.,288;  19  Am.  Rep.,  185;  71  N.  Y,,  167,  170;  77 
N.  Y.,  70 ;  79  N.  Y.,  442 ;  12  Hun,  43 ;  9  Barb.,  128 ;  14 
Barb.,  576;  21  Barb.,  300 ;  29  Barb .  50,  656;  32  Barb., 
560 ;  34  Barb.,  171 ;  8  Leg.  Obs..  256;  7  Allen,  60 ;  25 
Hun.  161 ;  31  111.,  498 ;  20  Kan.,  447 ;  27  Am.  Rep.,  185 ; 
23  Minn.,  205. 


712*]  *NOTE.  I  ought  to  have  mentioned  be- 
fore, that  though  the  two  cases  next  preceding 
were  argued  at  May  Term,  1823,  yet  the  counsel 
for  both  parties,  understanding  that  the  ques- 
tion of  usury,  involved  in  each,  would  be 
again  argued  in  the  following  case,  which  was 
then  on  the  calendar,  joined  in  requesting  the 
court  to  postpone  the  decision  of  the  former 
two,  till  the  argument  in  the  latter  should  be 
heard.  The  court  were  pleased  to  comply 
with  the  request.  The  following  cause  was 
argued  at  the  last  Oct.  Term,  and  all  three  re- 
mained under  advisement  to  the  present  term. 
I  was,  therefore,  the  less  minute  in  giving  the 
discussions  of  the  learned  counsel  upon  the 
point  of  usury,  in  the  two  preceding  cases  ; 
because  I  found  that  I  had  a  very  full  sketch 
of  almost  every  thing  which  had  been  advanced 
upon  this  point,  in  the  notes  which  I  had 
taken  of  the  last  argument. 
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COMPANY  OF  THE  BANK  OF  UTICA 

PHILIP    WAGER. 

What  Constitutes  Usury — When  Discount  may 
be  taken  in  Advance — Renewal  of  Note  before 
Maturity — Days  of  Grace — Calculating  In- 
terest for  Fraction  of  Year — Evidence  of  Cor- 
rupt Agreement — Effect  of  Usage — Lex  Mer- 
catoria. 

Three  things  necessary  to  constitute  usury— a 
loan,  taking  more  than  lawful  interest,  and  a  cor- 
rupt agreement. 

Taking  the  interest  in  advance,  on  discounting  a 
note,  is  not  usury ;  though  it  was  formerly  held 
otherwise. 

But,  it  seems,  this  Is  contined  to  bankers,  and 
those  who  deal  in  commercial  paper  by  way  of 
trade. 

The  cases  upon  the  two  last  points  considered. 

A  :baii k  having  established  certain  days  for  dis- 
counting notes,  discounts  a  note  at  9U  days,  taking 
the  interest  in  advance.  At  the  discount  day  near- 
est the  day  when  the  note  falls  due,  but  previous  to 
the  latter,  the  note  is  renewed,  the  interest  being 
again  taken  in  advance :  and  the  note  is  renewed  the 
same  way  a  third  time ;  so  that  for  part  of  the  time 
for  which  the  notes  run,  interest  is  taken  at  the  rate 
of  14  per  cent,  per  annum,  owing  to  a  lapse  of  the 
notes.  This  is  not  usury,  unless  there  was  an  agree- 
ment upon  the  first  loan,  either  express  or  implied, 
that  the  note  should  be  thus  renewed,  or  it  otherwise 
appears  that  the  transaction  was  a  cover  for  usury. 

In  taking  interest  in  advance  on  discounting  a 
note,  it  is  lawful  to  include  the  three  days  of  grace 
in  the  computation. 

To  every  practical  purpose,  the  days  of  grace  are 
ajpart  of  a  promissory  note. 

But  to  take  interest  in  advance  upon  discounting 
a  90  day  note,  calculated  at  %  of  a  year  for  90  days, 
is  usurious,  and  the  note  void. 

Receiving  usurious  interest,  intentionally,  is  suf- 
ficient evidence  of  a  corrupt  agreement. 

The  policy  of  the  Statute  of  Usury  vindicated. 

Custom  or  usage  will  not  be  received  to  sanction 
usury. 

A  point  once  directly  decided  by  this  court,  may 
be  raised  for  the  purpose  of  bringing  a  writ  of  error 
in  another  cause ;  but  the  court  will  not  hear  it 
argued. 

Lex  mercatcria :  what ;  how  proved.  Authorities 
to  these  points  collated.  Griffin,  counsel,  arguendo^ 

Custom  and  usage  of  trade.  What  is  a  good  cus- 
tom or  usage ;  manner  of  proving  them  ;  for  what 
purposes  they  are  evidence ;  held  not  to  sanction  a 
penal  offense.  Authorities  to  these  points  collated. 
16. 

Citations— 2 Cow.,  678 ;  9  Mass..  49-55 ;  Deut.,  xxiii, 
20;  Stat.,  37  H.  VIII,  ch.  9  (A.  D..  1546) ;  15  Johns., 
168 ;  8  Wheat.,  354.  838 ;  4  Yea.,  220,  223 :  Cro.  Jac.,  25 ; 
Moore.  644;  Yelv.,  30:  Noy..  41, 171:  Bulstr..  20;  43 
or  44  Eliz.  (about  A.  D..  1660),  2  W.  Bl.,  790 ;  13  Eliz., 
c.  8 ;  Cowp.,  112;  2  T.  R.,  52;  1  Bos.  &  P.,  143 ;  3  Bos. 
&  P.,  154. 

A  SSUMPSIT  on  a  promissory  note  for  $1,- 
-/JL  000,  against  the  defendant  as  maker, 
dated  Mar.  14,  1821,  payable  to  the  order  of 
Sylvanus  Smally  and  Walter  Beecher,  90 
*days  after  date,  at  the  Bank  of  Utica,  [*7 13 
and  discounted  by  the  Bank. 

The  cause  was  tried  at  the  Oneida  Circuit, 
in  Nov.,  1821,  before  His  Honor,  the  late  Mr. 
Justice  Platt. 


NOTE.— Usury—  Taking  legal  interest  in  advance- 
See  preceding  case  of  N.  Y.  F.  Ins.  Co.  v.  Ely,  and 
note,  p.  678. 

TFTiot  constitutes  in  general.  The  tests  laid  down 
by  Savage,  Ch.  J..  in  the  principal  case,  post  763.  to 
determine  whether  or  not  a  transaction  is  usurious 
are  perhaps  as  good  as  any  suggested. 

As  to  whether  or  not  a  transaction  constitutes  a 
loan,  see  National  L.  Ins.  Co.  v.  Harvey,  2  Me., 
Crary,  C.  Ct.,  676  ;  Montague  v.  Sewell,  57  M'd.,  407 ; 
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The  plaintiffs  proved  the  making  and  in- 
dorsement of  the  note,  the  amount  of  which, 
including  interest  to  Jan.  10,  1822,  was  $1,- 
039.36,  and  rested. 

The  defense  was,  usury. 

The  defendants  then  proved  that  the  note  in 
question  was  the  second  renewal  of  a  like  note, 
which  was  made  for  the  purpose  of  raising 
money  by  getting  it  discounted  at  the  Bank  of 
Utica  ;  that  all  three  of  the  notes  were  made 
for  the  purposes  of  discount,  no  consideration 
passing  between  the  maker  and  indorsers. 

Julius  Augustus  Spencer,  a  witness  for  the 
defendant,  testified  that  Mar.  15,  1821,  in  be- 
half of  the  parties  to  the  note  in  question,  he 
carried  it  to  the  Bank  of  Utica,  for  the  pur- 
pose of  renewing  a  former  note,  and  to  pay  the 
discount ;  that,  on  his  presenting  it  at  the 
Bank,  some  question  arose  among  the  officers 
of  the  Bank,  whether  the  note  could  be  re- 
newed, the  witness  believed,  on  account  of  its 
not  being  a  discount  day  ;  that  one  of  the  offi- 
cers said  he  would  go  and  see  Mr.  Hunt,  the 
cashier,  on  the  subject,  and  accordingly  went 
out  and  shortly  returned,  saying  that  the  cash- 
ier directed  it  to  be  done  ;  that  he  then  in- 
quired how  much  he  must  pay  for  the  dis- 
count ?  and  was  answered,  by  one  of  the  offi- 
cers of  the  Bank,  "  $18.09,"  which  amount  the 
witness  paid,  and  received  a  like  note,  dated 
7 14*]Doc.  12,  1820,  and  received  no  *money  ; 
that  he  did  not  object  to  the  amount  of  dis- 
count which  was  demanded  ;  that  he  had  at 
that  time  made  no  computation  of  the  dis- 
count, and  did  not  know  whether  it  was  too 
much  or  too  little. 

The  defendant  also  proved  that  the  two  pre- 
vious notes,  of  which  the  one  in  question  was 
a  continuation  (the  first  dated  Sept.  12,  1820, 
and  the  second,  Dec.  12,  1820,  both  corre- 
sponding, in  all  other  respects,  with  the  last), 
were  successively  discounted,  at  the  same 
Bank,  each  for  the  same  sum  of  $18.91,  and 
under  circumstances,  in  other  respects,  similar 
to  those  which  attended  the  discount  of  the 
last.  The  first  note  was  discounted  on  the  15th 
or  16th  Sept.,  1820,  and  the  second  at  the  day 
it  bore  date.  The  first  note  was  drawn  and 
delivered  to  one  Maynard,  with  a  request  to 
have  it  discounted  for  the  parties  ;  and  he  pro- 
cured it  to  be  discounted  accordingly.  He  ap- 
plied to  have  itdiscounted  the  12th  Sept., which 
was  denied  on  account  of  a  formal  objection 
to  the  note,  which  was  afterwards  rectified. 

A  witness  for  the  defendant  testified,  that  he 
had  made  a  computation  of  the  interest  on  the 
note  in  question,  and  that  the  interest  on 
$1,000,  for  93  days,  is  $17.83i ;  for  90  days, 
$17.26  ;  for  89  days,  $17.07  ;  that  the  discount 
on  the  same  sum,  for  93  days,  is  $17.52  ;  for  90 
days,  $1697;  and  for  89  days,  $1678.  The 
witness,  on  being  requested  by  His  Honor,  the 
presiding  judge,  to  explain  what  he  meant  by 


discount  in  distinction  from  interest,  stated 
that  it  was  defined  by  Pike  and  Daboll,  in 
their  Treatises  on  Arithmetic,  and  as  the  wit- 
ness understood  it.  Discount  is  an  allowance 
made  for  the  payment  of  any  sum  of  money 
before  it  becomes  due,  or  upon  advancing 
ready  money  for  notes,  bills,  &c.,  which  are 
payable  at  a  future  day.  What  remains  after 
the  discount  is  deducted,  is  the  present  worth, 
or  such  a  sum  as  if  put  to  interest  would,  at 
the  given  date  and  time,  amount  to  the  given 
sum  or  debt.  The  witness  further  stated,  that, 
allowing  each  of  the  three  notes  to  have  run  93 
days,  the  interest  would  have  been  $53.50£, 
and  that  the  Bank  had  taken  too  much  inter- 
est, by  77  cents  ;  that  the  whole  time  from  the 
15th  of  Sept.,  1820,  the  time  *when  the  [*7 15 
first  note  was  discounted,  until  the  note  in 
question  became  mature,  was  273  days ;  and 
that  the  interest  for  that  time  was  $52.35  ; 
that  the  difference  between  that  sum  and 
$54.27,  taken  by  the  Bank,  was  $1.92  ;  and 
allowing  the  Bank  to  take  interest  in  advance, 
without  regard  to  discount,  and  include  the 
days  of  grace,  and  without  regard  to  the  time 
the  notes  had  run  before  being  discounted,  or 
the  lapse  of  the  notes,  the  Bank  had  taken  25| 
cents  too  much  on  each  note. 

Thomas  Colling  was  then  called,  as  a  wit- 
ness on  the  part  of  the  plaintiffs,  and  testified 
that  he  was  a  clerk  in  the  Bank  of  Utica,  and 
had  been  for  nine  years  ;  that  the  note  in  ques- 
tion fell  due  June"  15,  1821  ;  that  the  discount 
on  the  same  is  $18.09,  and  that  sum  was 
accordingly  received  for  discount.  The  same 
drawer  and  indorsers  had  two  notes  previously 
discounted  ;  the  first  note  was  dated  Sept.  12. 
1820,  and  became  payable  Dec.  14,  1820.  The 
second  note  was  dated  Dec.  12,  1820,  and 
became  payable  Mar.  15,  1821  ;  and  the  note 
on  which  this  suit  was  commenced,  is  dated 
Mar.  14,  1821,  and  became  payable  June  15, 
1821  ;  that  the  first  note  was  discounted  on  the 
day  of  its  date,  as  appears  by  the  books  of  the 
Bank,  and  passed  to  the  credit  of  the  defend- 
ant, and  the  money  drawn  out  on  his  check  ; 
but  the  money  was  not  drawn  until  three  days 
afterwards,  a  proposition  having  been  pre- 
sented to  the  Board  of  Directors,  Sept.  12, 
1820,  the  date  of  the  first  note,  to  discount  it, 
which  was  acted  upon,  and  agreed  to  by  the 
Board  as  he  then  understood  ;  and  he  was  then 
told  by  the  cashier,  that  such  note  had  passed 
the  Board,  and  he  was  accordingly  directed  by 
the  cashier  to  pay  out  the  money  whenever  the 
note  was  presented.  A  second  note  was  pre- 
sented and  discounted  on  the  day  of  its  date, 
the  avails  whereof  were  credited  to  the  ac- 
count of  the  defendant,  and  his  draft  for  the 
proceeds  received  on  account  of  the  first  note. 
The  same  sum  for  discount  was  received  on 
this  note  as  on  the  former.  It  appears  by  the 
books  of  the  Bank,  that  the  note  on  which  this 


De  Wolf  v.  Durfee,  3  Weekly  Dig.,  487 ;  Fiedler  v. 
Darrin,  50  N.  Y.,  437 ;  Haughwout  v.  Garrison,  69  N. 
Y.,  339 ;  Ahern  v.  Goodspeed,  73  N.  Y.,  108 ;  Crane  v. 
Price,  35  N.  Y.,  494:  Stockwell  v.  Holmes,  33  N.  Y., 
-53:  Spain  v.  Hamilton,  1  Wall..  604;  Dry  Dock  Bank 
v.  Am.  L.  Ins.  Co.,  3  N.  Y.,  344;  Schermerhorn  v. 
Talinan,  14  N.  Y.,  93;  Pomeroy  v.  Ainsworth,  22 
Barb..  118. 

That  actual  taking  of,  or  agreement  to  take  a  sum 
in  excess  of  legal  interest,  is  necessary,  intent  being 
insufficient,  see  Smith  v.  Paton,  31  N.  Y.,  66. 

C!OWEN  2. 


As  to  the  corrupt  agreement,  intent,  see  Bridges  v. 
Sheldon,  18  Blatchf .,  507 ;  Phelps  v.  Bellows,  53  Vt.. 
539 ;  Merrill  v.  Law.  9  Cow..  65 ;  6  Wend.,  268 :  Lesley 
v.  Johnson,  41  Barb.,  359 ;  TJ.  S.  Bank  v.  Waggener, 
9  Pet..  378. 

See,  generally,  Mo.  Valley  L.  Ins.  Co.  v.  Kittle,  1 
McCrary  C.  C.,  234 ;  White  v.  Friedlander,  35  Ark., 
52 ;  Ricker  v.  Clark,  54  Vt.,  289 :  Hatch  v.  Douglas, 
48  Conn.,  116;  Morton  v.  Thurber.  85  N.  Y.,  550; 
Rust  v.  Chisolm,  57  Md.t  376 ;  Barr  v.  Collier.  54  Ala., 
39. 
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suit  is  brought,  was  discounted  for  the  benefit 
716*]  of  Sylvanus  Smally,  *one  of  the  in- 
dorsee, and  passed  to  his  credit,  and  his  check 
for  the  proceeds  and  some  money  were  re- 
ceived on  account  of  the  second  note  ;  that 
there  was  an  understanding  when  this  note 
was  presented,  that  (if  discounted)  the  pro- 
ceeds should  be  applied  towards  the  payment 
of  the  former  note.  The  discount  received  by 
the  Bank  on  this  note  was  also  $18.09.  It  often 
happens,  and  is  the  ordinary  mode  of  doing 
business,  that  the  note  in  Bank  is  paid  up 
before  a  new  note  is  discounted. 

The  witness  further  testified,  that  when  a 
note  is  discounted,  the  amount  is  immediately 
deposited  to  the  credit  of  the  person  for  whose 
benefit  the  note  is  offered.  When  a  note  be- 
comes payable  on  Thursday,  which  is  not  a 
discount  day,  a  new  note  is  generally  presented 
on  Tuesday  previous,  there  being  but  two  dis- 
count days  in  a  week,  viz. :  Tuesday  and  Fri- 
day ;  but  if  such  note  be  discounted  on  Tues- 
day, the  proceeds  are  placed  to  the  credit  of 
the  person  for  whose  benefit  the  note  is  of- 
fered, subject  to  his  draft,  except  in  cases 
where  there  is  an  express  stipulation  at  the 
time  the  note  is  presented,  that  the  money 
shall  be  applied  to  the  payment  of  some  par- 
ticular note.  When,  by  any  accident,  it  hap- 
pens that  a  note  is  not  presented  on  a  discount 
day  for  which  it  was  intended,  the  cashier  is 
specially  authorized  by  the  Board  of  Direct- 
ors, for  the  accommodation  of  the  person  pre- 
senting it,  to  discount  the  same  as  of  the  pre- 
ceding discount  day.  The  note  upon  which 
this  suit  is  brought,  was  presented  on  Thurs- 
day, and  discounted  by  the  cashier  on  the 
special  authority  above  stated.  Notes  are 
sometimes  discounted  before  they  are  entered 
on  the  books,  and  in  this  case,  the  books  of  the 
preceding  discount  day  being  closed,  the  note  in 
question  could  not  be, and  was  not  entered  upon 
the  discount  book  till  the  following  Friday. 

He  further  testified  that  he  did  not  know  of 
any  agreement  to  renew  the  first  or  second 
note  ;  all  the  notes  were  discounted  without 
any  previous  stipulation  to  renew  them,  to  his 
knowledge. 

He  further  testified  that  the  duty  of  casting 
interest  on  notes,  and  keeping  the  discount 
book  of  the  Bank,  was  assigned  to  him,  and 
the  proceeds  of  them  were  credited  by  him  on 
the  books  of  the  Bank  ;  that  he  has  calculated 

(a)  The  difference  in  the  manner  of  casting1,  be- 
tween the  Bank  and  the  defendant,  will  be  illus- 
trated by  the  two  following  operations : 

THE  BANK. 

$1,000 
6 


90  days  =1-4  of  a  year          4)60.00 

3  days  grace  =1-30  of  ino.  30)15.00 

50 

Obtain  1-6  6)15.50 

which  is                                     2.58  2-6 
which,  added  to  int.  at )  — 
<J  pr.  ct.,  makes  7  pr.  ct.  >       18.09 
int.  or  discount.  ) 
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interest  *on  all  notes  by  the  same  rule,  [*7 1 7 
according  to  which  the  interest  was  calculated 
on  these  notes  by  first  computing  the  interest 
at  6  per  cent,  for  90  days  at  $15,  and  for  the 
three  days  of  grace  one  30th  part  thereof  or 
50  cents,  and  then  adding  the  6th  of  that 
amount,  $2.58f,  for  the  other  percent.,  mak- 
ing, in  the  aggregate,  $18.8f,(a)  without  ever 
*having  received  any  particular  direc-  [*7 18 
tions  on  the  subject  from  the  Directors  of  the 
Bank  ;  but  that  he  had  calculated  interest  as 
the  cashier  was  in  the  habit  of  doing ;  and  as 
he  instructed  the  witness  at  the  opening  of  the 
institution,  having  found  the  method  in  prac- 
tice the  most  easy  and  convenient. 

He  further  testified  that  the  interest  on  a  90 
day  note,  like  the  present,  is  computed  for  93 
days,  and  amounts  to  $18. 8f  ;  but  the  interest 
received  on  this  note,  viz.  :  $18.09,  upon  the 
mode  of  computation  usual  in  banks,  is  a 
fraction,  say  f  of  a  cent,  too  much. 

The  counsel  of  the  defendant  objected  to 
the  competency  of  evidence  to  show  the  modes 
or  customs  of  the  plaintiffs,  or  those  usual  in 
banks  or  any  association  of  men  whatever,  to 
justify  the  plaintiffs  in  taking  more  than  7  per 
cent,  interest.  But  the  judge  received  the  evi- 
dence subject  to  the  exception. 

The  witness  then  further  testified  that  the 
whole  amount  of  interest  received  on  the  three 
notes  is  $54.27.  The  amount  of  interest  at  30 
days  to  the  month,  computed  as  above,  ac- 
cording to  the  usage  of  banks,  is  $54.25. 
$1,000  for  93  days,  at  365  days  to  a  year,  is 
$17.83|. 

The  witness  then  made  the  following  calcu- 
lations agreeable  to  the  usage  of  banks,  viz.  : 
interest  on  $1,000  for  three  renewals,  payable 
in  90  days  from  date,  making  the  whole  num- 
ber of  days  279,  for  which  these  notes  ran,  in- 
cluding three  days  of  grace  to  each  note,  is 
$54.25.  The  interest  on  the  same  notes  for  94 
days  to  each  note,  that  being  the  time  for 
which  the  parties  to  the  notes  had  the  use  of 
the  money,  both  days  being  included,  making 
in  the  whole  282,  is  $54.83. 

The  witness  further  testified  that  in  cases 
where  the  Bank  of  Utica  have  had  intercourse 
with  the  Banks  of  N.  Y.,  where  it  was  proper 
for  them  to  charge  7  per  cent,  interest,  they 
calculated  interest  in  the  same  way ;  that  the 
*Bank  of  Utica  have  had  various  [*7 1 9 
transactions  with  other  banks,  in  which  the 


int.   or  discount 
for  93  days,  $18.09 


days 
365 


THE  DEFENDANT. 
dolls,    days 


70 


93 
70 


365)65,10(17,83,5. 
365 


2860 
2555 


3050 
2920 


1300 
1095 


2050 
1825 


225 


Interest  or  dis- 
count for  93 
days,  $  17,83,5. 


From  bank  discount )  $18,09 

deduct  defendant's )    17,83,5 
Difference, 


25,5  for  93  days. 
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same  mode  has  always  been  adopted  ;  that  if 
a  balance  is  due  from  one  bank  to  another, 
the  way  of  calculating  interest  on  such  bal- 
ance would  be  to  consider  30  the  ^  days  of  a 
year.  This  he  believed  to  be  the  practice  of 
all  the  banks  in  the  State,  as  he  found  it  to  be 
so  when  he  came  into  the  Utica  Bank,  and  has 
never  discovered  that  it  had  been  altered  in 
any  of  the  banks. 

The  witness,  An  his  cross-examination,  testi- 
fied that  when  a  note  was  presented  at  the 
Bank,  to  renew  a  former  note,  he  usually 
wrote  on  the  face  of  it  "  to  pay  $1,000"  in  red 
ink,  or  such  sum  as  the  former  note  amounted 
to ;  and  that  when  a  note  was  paid  up  by  a 
renewal,  there  was  usually  indorsed  on  the 
back,  "  Rd."  or  "  Renewed." 

The  first  two  notes  were  then  produced  to 
him,  and  on  the  back  of  the  first  note,  da.ted 
Sept.  12,  1820,  was  indorsed,  "Rd.,  Wm.  B. 
Wells,  Tellr.,"  and  on  the  face  of  the  second 
note,  dated  Dec.  12,  1820,  was  written  by  the 
witness,  "to  pay  $1,000,"  in  red  ink;  and  on 
the  back  was  written,  "Bank  Rd.,  Wm.  B. 
Wells,  Tellr."  On  the  face  of  the  note  in 
question  was  written  by  the  witness,  "to  pay 
$1,000,"  in  red  ink. 

The  witness  further  testified  'that  in  all  the 
foregoing  calculations  by  him,  he  had  called 
30  days  a  month  and  360  days  a  year. 

A  verdict  was  taken  for  the  plaintiffs,  by 
consent,  subject  to  the  opinion  of  the  court 
upon  a  case,  and  subject  to  all  legal  excep- 
tions, on  all  points  arising  thereon,  with  leave 
to  either  party  to  turn  the  case  into  a  special 
verdict. 

The  following  calculations  were  furnished 
to  the  court,  on  the  argument,  by  the  counsel 
for  the  defendant : 

7  2O*]  CALCULATION  for  100  years,  al- 
luded to  by  Mr.  Griffin,  arguendo. 


DIFFERENCE  in  the  operations  of  Discount 
and  Interest. 

Am't 

Time. 

93d  8. 
lyr. 

3 
10 
14 
15 

Int. 

jDfec't. 

Dif- 
fer- 
ence. 

Present 
worth 
lexx  li]l 
Miff. 

/';•«.  v/;tif 
worthless 
by  the 
Int. 

$1000 

$   17  83 

7000 
14000 
21000 
710  00 
98000 
105000 

$17  62 
65  42 
12290 
173  56 
411  70 
494  95 
512  20 

$031 
458 
17  10 
36  44 

288  23 
485  05 
537  80 

$98248 
934  58 
877  10 
826  42 

50505 
487  80 
tha 

$     972  17 
93000 
86000 
79000 
29000 
2000 
50lew 
i  nothing. 

» 

£ 

Excess. 

00 

£ 

Excess. 

£ 

Excess. 

i 

9.7222 

33 

1158.0401 

67 

12816.5868 

Int.  .6806 

34 

1248.8251 

68 

13723.4701 

9.7222 

35 

1345.9651 

69 

14693.8352 

2 

20.1250 

36 

1449.9049 

70 

15732.1259 

3 

31.2559 

37 

1561.1204 

71 

16843.0969 

4 

43.1660 

38 

1680.1210 

72 

18031.8*59 

5 

55.9098 

sa 

1807.4517 

73 

19303.7866 

6 

69.5457 

40 

1943.6955 

74 

20664.7737 

7 

84.1361 

41 

2089.4764 

75 

22121.0301 

8 

99.7478 

42 

2245.4629 

76 

23679.2244 

9 

116.4523 

43 

2413.0675 

77 

25346.4923 

10 

134.3262 

44 

2591.7044 

78 

27130.4690 

11 

153.4512 

45 

2782.8459 

79 

29039.3240 

12 

173.9150 

46 

2987.3673 

80 

31081.7989 

13 

195.8113 

47 

3206.2052 

81 

33267.2460 

14 

219.2403 

48 

3440.3618 

82 

35606.6754 

15 

244.3093 

49 

3690.9093 

83 

38108.8649 

16 

271.1332 

50 

3958.9952 

84 

40786.2076 

17 

299.8347 

51 

4245.8477 

85 

43650.9843 

18 

330.5453 

52 

4552.7792 

86 

46716.2540 

19 

363.4057 

53 

4881.1959 

87 

49996.1140 

20 

398.5663 

54 

5232.5996 

88 

53505.5642 

21 

436.1881 

55 

5608.6038 

89 

57260.6759 

22 

476.44*5 

56 

6010.9283 

90 

61278.6454 

23 

519.5167 

57 

6441.4155 

91 

65577.8728 

24 

565.6051 

58 

6902.0368 

92 

70177.0475 

25 

614.9197 

59 

7304.9016 

93 

75099.1630 

26 

667.6863 

60 

7922.4669 

94 

80365.9266 

27 

725.1465 

61 

8486.7618 

95 

86001.2637 

28 

785.6290 

62 

9090.5573 

96 

92031.0744 

29 

850.3452 

63 

9736.6185 

97 

98482.9728 

30 

919.7916 

64 

10427.9040 

98 

105386.5031 

31 

993.8992 

65 

11167.5795 

99 

112773.2805 

32 

1073.1943 

66 

11969.0323 

100 

120677.1323 
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*UTICA  BANK 

v. 
PHILIP  WAGER. 


The  plaintiffs  loaned,     - 
Interest  thereon  3  months, 


They,  however,  reserved 

in  advance,  -  -  $  18.09 
Interest  thereon  three 

months,  -  ^  -  -  .31 
Paid  at  the  end  of  the 

term,         -        -        -      1,000.00 


[*721 


$981.91 
17.18 

if'J'JU.O'J 


$1,018.40 


Difference  excess, 


$19.31 
4 


Excess  in  one  year  on  $1,000,      -    $77.24 


$77,240.00 


Annual  excess  on  the  Utica  Bank 
capital,  $1,000,000,    - 

The  bank  has  been  incorporated 
thirteen  years,  which  gives  to 
them  of  usury,      -        -        -    $1,004,120.00 
.91  is  loaned  :  no  more  is  ever  forborne. 
68.73  interest  thereon  one  year. 


$1,050.64  due  to  the  plaintiffs  at  the  end  of 
one  year. 


By  their  method  of  doing  business,  they, 
however,  get  at  the  end  of  the  year  : 
Principal;     -        -        -.'      -        $1,000.00 
Paid  in  advance,      -        -..".-  18.09 

Interest  thereon  one  year,  -  1.27 

Paid  at  the  end  of  three  months,         18.09 
Interest  thereon  nine  -        "  .95 

Paid  at  the  end  of  six      -  "  18.09 

Interest  thereon  six    -        "  .63 

Paid  at  the  end  of  nine    -  "  18.09 

Interest  thereon  three          "  .31 


Difference, 


$1,075.52 
1,050.64 

24.88 
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*Mr.  H.  R.  Storrs,  for  the  plaintiffs.  [*722 
We  claim  to  recover  on  the  following  grounds: 

1.  The  receipt  of  interest  in  advance,   on 
the  notes  discounted,  was  not  usurious. 

2.  The  discounting  of  the  2d  and  3d  notes, 
before  the  1st  and  2d  respectively  became  due, 
was  not  usurious. 

3.  There  was  no  corrupt  contract  between 
the  parties,  for  taking  more  than  7  per  cent. 

943 
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The  facts  repel  the  idea  of  any  intention  to 
take  illegal  interest. 

4.  The  second  note,  dated  Dec.  12,   1820, 
fell  due  Mar.  15,  which  is  strictly  3  calendar 
months  and  three  days.     This  note  is,  there- 
fore, not  usurious  on  any  principle.     If,  then, 
the  last  note  were  admitted  to  be  usurious, 
the  plaintiffs  are  still  entitled  to  recover  on 
the  2d  note,  that  not  being,  in  law,  paid. 

5.  The  second  note  of  Dec.  12,  was  not  given 
in   pursuance  of    any  original    contract  for 
usurious  interest.      There    was    no    original 
agreement  to  discount  a  second  note. 

6.  The  mode  of  casting  interest  adopted  was 
correct,  and  is  not  usurious. 

7.  The  plaintiffs  are  entitled  to  recover  on 
the  money  counts. 

1.  The  right  to  take  7  per  cent.,  by  way  of 
discounting  a  promissory  note,  is  established 
by  the  Manhattan  Co.  v.   Osgood,  15  Johns., 
162. 

2.  We  shall  be  told  that  discounting  the  2d 
and  3d  notes,  before  the  1st  and  2d  respective- 
ly became  due,  was  usurious.     In  answer,  we 
adopt  the  language  of  Eyre,  Ch.  J.,  in  Ham- 
met  v.    Yea,  1  Bos.  &  P.,  154,  who  puts  this 
very  case.     "  but,"  says  he  "if  part  of  the 
money  were  carried  to  the  account  of  the  bor- 
rower, though  he  did  not  mean  to  draw  for  it 
for  some  time,  and  did  not  actually  draw  for 
it  till  the  whole  time  on  the  discounted  bill 
was  expired,  no  man  would  doubt  of  the  fair- 
ness or  lawfulness  of  the  transaction  ;  and  yet 
an  interest  is  gained   for   the  whole  of  that 
time,  upon    money  not  actually  advanced." 

Sewall,  J.,  in  TJu>  Bank  v.  Butts,  9  Mass., 
54,  speaks  of  this  as  the  known  and  established 
course  of  banking  business,  and  so  far  from 
being  usurious,  as  constituting,  in  connection 
with  discounts,  an  important  and  acknowleged 
723*]  *source  of  profit,  peculiar  to  this  kind 
of  institution.  He  describes  this  operation  in 
the  following  language  :  "  A  borrower,  who 
is  unable  kTdischarge  his  note  at  the  expira- 
tion of  the  usance,  or  when  the  day  of  pay- 
ment arrives,  is  under  the  necessity  of  pre- 
paring himself  by  requesting  a  discount  of  an- 
other note,  which  being  to  be  presented  on  a 
certain  day  appointed  for  the  business,  the 
second  discount  is  generally  made  some  days 
before  the  preceding  note  is  due  ;  and  as  the 
purpose  is  only  the  punctual  payment  of  that 
note,  the  proceeds  of  the  second  discount  are 
never  drawn  from  the  bank,  which  has  the 
benefit  of  the  deposit  until  the  adjustment  is 
made."  If  it  had  been  a  part  of  the  original 
agreement,  that  successive  notes  should  be  dis- 
counted upon  this  plan,  with  a  view  to  swell 
the  discount,  the  transaction  might  have  been 
usurious ;  but  nothing  of  that  kind  is  pre- 
tended. It  is  the  common  case  of  one  having 
money  to  pay  ;  and  applying  to  a  bank  to 
furnish  himself  with  funds  for  that  purpose. 
The  defense  fails  for  the  want  of  showing  any 
corrupt  agreement.  The  Bank  v.  Ctirtiss,  19 
Johns.,  326,  is  a  much  stronger  case  for  the 
defendant.  He  agreed  with  the  Bank,  in  that 
case,  to  deposit  $2,000,  take  a  loan  of  $5,000, 
and  pay  the  interest  on  the  whole  $5,000  if  it 
should  return  to  the  Bank,  still  leaving  his 
deposit  there,  and  receiving  nothing  for  it. 
This  was  holden  not  to  be  usurious,  because 
the  object  of  the  agreement  was  fair  ;  and 


though  more  than  legal  interest  might  have 
been  paid,  if  the  contingency  had  turned  out 
against  the  Bank,  the  honest  intent  of  the 
parties  would  prevent  its  being  usury. 

3.  Our  answer  to  the  general  objection,  that 
more  than  legal  interest  has,  in  fact,  been 
taken,  is  also  founded  on  the  total  absence  of 
any  intention  to  violate  the  Statute  of  Usury. 
The  casting  interest  for  the  ninety  days,  as  the 
one  fourth  of  a  year,  and  for  the  three  days  of 
grace,  as  the  one  tenth  of  a  month,  and  there- 
by gaining  interest  on  the  fractions  which  a 
subdivision  of  the  year,  at  this  rate,  would 
produce,  was  the  result  of  an  arrangement 
made  at  the  Bank,  for  the  mere  purpose  of 
convenience.  The  object  was  decimal  sim- 
plicity of  time,  and  no  greater  or  less  divisor 
would  reach  the  actual  period  so  nearly. 
Th.ere  was  no  agreement  between  the  Bank 
and  the  defendant,  that  the  note  should  be  re- 
newed at  all  ;  much  less,  that  it  should  be  re- 
*newed  at  a  sacrifice  beyond  what  was  [*724 
the  legal  interest.  This  error  does  not  render 
the  note  usurious.  We  say  error,  because  it  is 
clearly  such,  in  the  calculation  of  time.  If 
neither  party  contemplated  usury,  it  cannot 
be  so,  and  any  other  doctrine  would  be  mon- 
strous. 

It  cannot  be  necessary  to  read  the  Act  for 
Preventing  Usury.  (1  R.  L.,  64.)  This  Act 
consists  of  two  branches.  The  first  forbids 
the  taking  or  contracting  for  more  than  7  per 
cent,  per  annum,  for  money  or  other  thing  lent, 
and  declares  all  bonds,  bills,  notes,  contracts 
and  assurances  whatsoever,  &c.,  for  securing 
more,  to  be  utterly  void.  The  second  branch 
imposes  the  penalty  of  refunding  the  excess. 
This  penalty  attaches  by  the  very  terms  of  the 
Act,  whether  the  excess  be  received  corruptly 
or  not ;  but  the  greater  penalty  imposed  by  the 
first  branch,  the  forfeiture  of 'the  contract,  is 
not  incurred,  unless  a  corrupt  agreement  is 
proved  to  have  been  made  at  the  time  of  the 
loan.  If  pure  in  its  origin,  50  per  cent.,  or 
any  greater  sum,  may  be  afterwards  taken, 
and  it  does  not  avoid  the  contract,  though  the 
second  branch  of  the  Statute  very  probably  re- 
quires that  it  should  be  refunded.  Error  is 
not  enough.  If  the  Bank,  then,  have  received 
too  much,  let  the  defendant  resort  to  the  prop- 
er remedy,  which  is  an  action  for  the  excess. 
This  is  all  he  can  do. 

All  the  authorities  concur,  that  to  avoid  the 
contract,  the  agreement  must  be  corrupt.  The 
true  distinction  is  laid  down  by  Twisden,  J., 
in  Rex  v.  Allen,  T.  Raym.,  196,  that  "if  the 
party  who  lends  the  money  contracts  for  more 
than  £6  per  cent,  all  the  assurance  is  void,  but  if 
he  doth  not  contract  for  more  than  the  Statute 
allows,  and  afterwards  he  will  take  more,  the 
assurance  shall  not  be  avoided,  but  the  party 
shall  forfeit  the  treble  value."  The  forms  of 
pleading  furnish  the  most  accurate  test  of 
principles.  The  manner  of  pleading  usury, 
in  avoidance  of  a  contract,  is  always,  "  that  it 
was  corruptly,  and  against  the  form  of  the 
Statute  in  that  case  made  and  provided,  agreed 
by  and  between  the  said  A  B  and  the  said  C  D" 
that  the  former  should  lend  and  forbear,  and 
that  the  latter  should  give  and  pay  the  usuri- 
ous rate  of  interest  (2  Chit.  PI.,  467,  and  Dide 
Farrett  v.  Shaen,  2  Keb. ,  525  ;  Dande  v.  Curser, 
Id.,  35 ;  Hinton  v.  Bo/e,  2  Show.,  329  ; 
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Swailes  v.  Bateman,  Sir  W.  Jones,  409  ;  vide 
also,  1  Keb.,  629;  Ord,  92);  to  which  the 
725*]  Replication  is,  that  the  contract  "  was 
made  by  the  said  C.  D.  for  a  good  and  legal 
consideration,  and  not  in  pursuance  of,  or 
upon  the  said  corrupt  or  unlawful  agreement, 
or  for  the  purpose  in  the  plea  of  the  said  C.  D. 
mentioned,  in  manner,"  &c.  (Id.,  616  ;  Joy  v. 
Kent,  Hardress,  418  ;  Jenk.  Cent.  2,  case  70, 
pp.  87.  88;  Tlie  King  v.  Arden,  3Bulst.,71, 
per  Coke,  G h.  J.)  There  is  not  a  doubt  about 
the  law,  if  these  well  established  precedents 
are  correct.  The  issue  is  always  directly  upon 
the  Qorrupt  agreement. 

Thus  in  Button  v.  Downham,  Cro.  Eliz., 
643  ;  Moore,  398,  S.  C.,  called  Button  v.  Dro 
man,  which  was  debt  on  bond  conditioned  to 
indemnify  against  another  bond  wherein  the 
parties  were  bound  to  one  Wolmer,  &c.,  the 
•defendant  pleaded  the  Statute  of  Usury,  and 
that  it  was  corrupte  agrealum,  between  him 
and  Wolmer,  that  the  defendant,  for  the  for- 
bearance of  £20  for  a  year,  should  give  to 
Wolmer  £10,  if  A.,  his  son,  were  then  alive, 
and  that  the  obligation  was  made  for  that 
cause,  and  so  void,  &c.  Upon  demurrer,  it 
was  insisted  that  this  was  not  usury,  it  being 
upon  a  contingency  ;  but  three  of  the  justices 
•of  the  C.  P.  held  it  to  be  usury  ;  "  for  the  cor- 
rupt agreement  (which  is  confessed  by  the  de- 
murrer) makes  it  usury,  and  it  is  the  intent 
makes  it  to  be  so,  or  not  so." 

It  may  be  true  that  an  agreement  to  take  be- 
yond the  legal  interest,  wholly  unexplained, 
will  be  intended  usurious.  But  here  the  cir- 
cumstances explain  fully  the  manner  in  which 
it  happened.  The  English  Statute  of  Usury 
expresses  a  distinction  much  like  that  for 
which  we  contend.  It  contains  a  proviso  (37 
Hen.  VIII.,  ch.  9,  sec.  6),  that  the  Act  shall 
not  extend  to  "  covenants  made  upon  a  just 
and  true  intent  had  between  the  parties."  Our 
Statutes  were  re-enacted,  and  continued  down 
from  the  English  by  revisals  from  time  to 
time,  all  being  in  part  materia,  and  the  whole 
should  be  construed  together.  Indeed,  there 
never  has  been  any  dispute  about  the  construc- 
tion, that  there  must  be,  in  fact,  a  corrupt 
agreement. 

In  Hammet  v.  Yea,  the  defense  was  usury, 
and  Rooke,  J.,  said  (1  Bos.  &  P.,  156)  he  could 
not  but  consider  the  defense  in  the  same  light 
as  he  should  a  proceeding  on  the  other  branch 
of  the  Statute,  and  thought  the  transaction  en- 
titled to  as  favorable  construction  as  if  it  were 
the  subject  of  a  penal  prosecution';  and  Eyre, 
Ch.  J.,  has  explained  and  elucidated  this 
whole  doctrine  in  the  same  case.  (Id.,  151, 
154.)  "  I  repeat,"  says  he,  in  conclusion, 
726*]  *"  that  I  cannot  agree  that  in  usury, 
more  than  in  any  other  case,  the  whole 
transaction  is  not  to  be  taken  together  ;  that  it 
is  not  to  be  analyzed  and  reduced  to  all  the 
parts  of  which  it  is  to  be  composed,  and  to  all 
the  conclusions  of  fact  which  fairly  result 
from  the  whole  of  the  evidence,  and  that  the 
law  does  not  arise  from  a  fact  so  considered. 
Whether  more  than  5  per  cent,  be  intentionally 
taken  for  the  loan  and  forbearance  of  money 
is  a  question  of  fact  to  be  decided  by  the  jury." 
It  was  maintained  in  that  case,  as  in  the  pres- 
ent, that  a  certain  set  of  facts  were,  per  se, 
usurious,  but  the  whole  court  repel  that  idea 
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throughout  the  case.  The  reasoning  of  Eyre, 
Ch.  J.,  is  adopted  by  Spencer,  Ch.  J.,  in 
Stewart  v.  Bank,  19  Johns.,  508,  who  declares 
that,  in  that,  as  in  every  other  case  where  the 
question  of  usury  is  raised,  all  the  facts  and 
circumstances  are  to  be  taken  into  view.  This 
is  but  a  reiteration  of  the  doctrine  well  estab- 
lished before,  from  the  earliest  cases  down  to 
Bank  v.  Ourtiss,  19  Johns.,  826.  Gould,  J., 
in  Murray  v.  Harding.  2  Bl.,  865,  says,  "  the 
ground  and  foundation  of  all  usurious  con- 
tracts is  the  corrupt  agreement."  Tiie  excess 
should  be  made  a  condition  of  the  loan  (Hine, 
v.  Handy,  1  Johns.  Ch.,  6)  ;  and  so  essential 
is  the  corrupt  agreement  deemed,  that  even  in 
chancery,  where  pleading  is  stripped  of  form 
and  reduced  to  its  essential  principles,  it  is 
usual  to  plead  the  agreement  in  terms,  and  to 
aver  that  it  was  corrupt.  (Stewart  v.  Bank,  19 
Johns.,  500.)  In  Eagleson  v.  Shotwell,  1 
Johns.  Ch.,  536.  it  was  made  a  condition  of 
the  loan  that  the  borrower  should  take  part  in 
insurance  stock,  above  its  value  in  the  market, 
and  the  decision  proceeded  upon  this  ground. 
The  decision  in  Thompson  v.  Berry,  3  Id.,  395, 
was  founded  on  open  exaction.  The  case  of 
Lowe  v.  Waller,  Doug.,  736,  was  considered 
upon  all  its  circumstances  ;  the  question  of 
usury  was  referred  to  the  jury,  who  found  that 
there  had  been  usury,  and  on  a  motion  for  a 
new  trial,  Ld.  Mansfield  said,  "  the  only  ques- 
tion in  all  cases  like  the  present  is,  what  is  the 
real  substance  of  the  transaction,  not  what  is 
the  color  and  form."  So.  in  Dunham  v.  Gould, 
16  Johns.,  367,  the  jury  were  charged,  "  that 
if  they  believed  the  exchange  of  notes  to  have 
been  for  the  purpose  of  raising  money  at  a 
greater  rate  of  interest  that  7  per  cent,  per  an- 
num, which  they  were  warranted  to  infer  from 
the  evidence  *before  them,  then  the  [*727 
transaction  was  usurious,"  thus  putting  the 
usury  upon  the  intention  and  purpose  of  the 
parties.  The  opinion  of  the  Chancellor  in  that 
case  (Id. ,  374),  goes  upon  the  same  principle. 
In  Spurrier  v.  Mayoss,  1  Ves.,  Jr.,  533,  Ash- 
hurst,  Commissioner,  says,  "my  first  impres- 
sions have  been  altered  by  the  arguments  and 
the  facts  of  the  case.  To  make  the  contract 
usurious,  it  must  be  apparent,  either  upon  the 
face  of  it,  or  by  evidence,  that  the  intention 
of  the  parties  in  the  creation  of  it,  was,  by 
means  of  shift  or  device,  to  take  more  than 
legal  interest  for  the  loan  or  forbearance  of 
money."  In  Tate  v.  Wettings,  Buller,  J., 
says,  "here  the  defense  set  up  is,  that  the 
contract  itself  was  illegal,  and  in  order  to  sup- 
port such  a  defense,  it  must  be  shown  that  it 
was  usurious  at  the  time  when  it  was  entered 
into,  for  if  the  contract  were  legal  at  that 
time,  no  subsequent  event  can  make  it  usuri- 
ous." Thompson  v.  Thompson,  8  Mass.,  135, 
was  the  case  of  an  usurious  agreement  at  the 
time,  and  in  Thompson  T.  Woodbridge,  Id. ,  256, 
the  court  lay  down  the  distinction  for  which 
we  contend,  in  terms,  that  "where  usurious 
interest  is  not  originally  contracted  for,  but  is 
afterwards  received,  the  party  receiving  it  is 
subject  to  the  penalty  provided  by  the  Statute, 
but  the  note,  or  other  security,  is  not  avoided." 
So,  per  Ld.  Mansfield,  in  Abrahams  v.  Bunn, 
4  Burr.,  2253,  "there  may  be  usury  which 
cannot  affect  the  debt  or  avoid  the  contract. 
The  clause  that  avoids  the  contract  is  where 
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the  contract  is  for  more  than  5  per  cent." 
Courts  of  equity  refuse  to  lay  down  any  gen- 
eral rule,  but  always  put  themselves  upon  the 
circumstances  of  each  case,  on  the  question 
whether  there  be  a  shift  to  evade  the  Statute. 
(1  Madd.  Ch.,  241.) 

The  Bank  v.  Butts,  9  Mass.,  49,  will, 
doubtless,  be  loudly  appealed  to  ;  but  upon 
examination  will  be  found,  instead  of  sus- 
taining, to  defeat  the  defense.  How  that  case 
was  decided,  on  being  finally  submitted  to  a 
jury  does  not  appear.  But  admit  that  it  was  a 
case  of  usury  ;  the  Company  had  discounted 
for  three  years,  a  series  of  small  notes  given 
to  secure  the  interest  semi-annually,  on  two 
large  notes,  one  payable  in  two,  and  the  other 
in  three  years.  The  transaction  was  usurious 
on  its  face.  The  Bank  took  the  notes  with  a 
knowledge  of  the  excess,  under  the  idea  that 
728*]  they  were  privileged.  *The  court 
repel  the  idea  of  privilege,  and  at  the  conclu- 
sion they  state  the  very  case  under  discussion, 
and  distinguish  it  from  the  one  which  they 
decide.  "  The  mistake,"  say  they,  "  was  not 
involuntary,  as  a  miscalculation  might  be  con- 
sidered, where  an  intention  of  conforming  to 
the  legal  rule  of  interest-was  proved,  but  a 
voluntary  departure  from  the  rate.  An  excess 
of  interest  was  intentionally  taken,  upon  a 
mistaken  supposition  that  banks  were  priv- 
ileged in  this  respect  to  a  certain  extent.  This 
was,  therefore,  in  the  sense  of  the  law,  a  cor- 
rupt agreement,  for  ignorance  of  the  law  will 
not  excuse."  But  it  will  be  seen,  by  a  remark 
just  before  the  one  quoted,  that  strong  as  that 
case  was,  the  court  would  not  be  understood 
as  deciding  that  it  was  one  of  usury.  "  How 
that  is  in  the  case  at  bar,"  say  they,  "we  are 
not  called  upon  to  decide  at  this  time,  but  we 
are  all  of  opinion  that  the  defendant  is  entitled 
to  a  new  trial."  Why  ?  Because,  as  will  be 
seen  by  the  case,  the  judge  did  not  submit  the 
question  to  the  jury  ;  so  that  both  in  its  rea- 
soning and  result,  that  case  comes  to  the  very 
point  for  which  we  contend.  The  court  dis- 
tinguished carefully,  least  counsel  should 
dream  of  a  mistake  being  usurious.  "  That," 
say  the  court,  "  was  a  voluntary  contract." 
Not  so  in  the  case  under  consideration.  All 
business  is  done  in  the  Utica  Bank  at  7  per 
cent.,  and  the  clerk  has  merely  discounted  by 
an  erroneous  rule.  There  is  nothing  about 
this  excess  in  the  original  contract,  as  there 
was  in  Bankv.  Butts.  No  terms  are  specified; 
everything  passes  on  in  silence,  and  of  course. 
The  "clerk  says  he  reserved  the  $18.09  to  the 
Bank,  as  the  discount.  This  is  now  com- 
plained of  as  erroneous,  but  that  does  not 
make  it  usurious.  It  was  not  complained  of, 
nor  even  noticed  or  thought  of  at  the  time. 
No  excess  was  understood  to  be  reserved  for 
the  loan,  which  is  essential  to  constitute  usury. 
(Clayton's  case,  5  Rep.,  70.) 

Buckley  v.  Guildbank,  Cro.  Jac.,  678,  is  a 
strong  case  that  a  mistake  will  not  amount  to 
usury.  In  that  case,  it  was  found  by  special 
verdict,  that  the  agreement  was  to  lend  £120 
for  a  year  at  legal  interest.  The  agreement 
was  made  May  23,  1617,  and  a  bond  was  drawn 
by  a  scrivener,  dated  that  day  by  which  the 
defendant  became  bound  to  pay  £132  May  24, 
729*]  *next  ensuing,  which  some  of  the  court 
allowed  might  refer  to  the  same  month  of  May 
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in  which  the  bond  was  dated,  which  would 
make  it  usurious  if  unexplained  ;  but  they  all 
held, "says  the  book,  "although  it  should  be 
expounded  to  refer  to  May  24,  the  same  month 
and  year,  which  is  the  next  day,  as  it  was 
in  Prescott's  case,  Cro.  Jac.,  646,  yet  foras- 
much as  the  agreement  is  found  to  be  to  make 
the  loan  for  a  year,  and  that  the  assurances 
were  for  the  payment  at  the  end  of  the  year, 
and  by  the  scrivener's  mistake  is  made  pay- 
able the  next  day,  it  is  not  usury  within  the 
Statute ;  for  there  was  not  any  corrupt  agree- 
ment betwixt  them,  but  a  true  and  absolute 
agreement."  It  will  be  seen  also,  by  Wpod's 
Institutes  of  the  Laws  of  England  (432),  a  book 
remarkably  correct  in  its  definitions,  that 
usury  implies  a  gain  by  contract,  in  considera- 
tion of  the  loan  ;  but  there  can  be  no  contract 
unless  the  subject  is  understood,  and  the 
minds  of  the  parties  meet  upon  the  terms  of 
the  loan.  In  Reynolds  v.  Clayton,  Moore,  397, 
398,  Drew,  Sergeant,  arguendo,  mentioned  the 
case  of  one  Becher,  adjudged  in  the  K.  B., 
who  delivered  wares  of  the  value  of  £100,  and 
took  an  obligation  to  redeliver  them  in  one 
month,  or  pay  £120  at  the  end  of  the  year, 
which  was  holden  usury;  but  the  court  replied 
that  this  must  depend  upon  the  intent  with 
which  the  contract  was  made.  In  Crow  v. 
Brown,  12  Mod.,  385,  and  vide  1  Leon.,  96, 
judgment  was  given  for  the  plaintiff,  on  a 
bond,  upon  demurer  to  a  plea  of  usury, 
because  it  was  not  said  that  the  defendant  was 
indebted  to  the  plaintiff  at  time  of  bond  given, 
or  that  there  was  an  agreement  to  lend  money 
upon  the  usurious  contract ;  and  Hex  v.  Ward, 
12  Mod.,  517,  per  Holt,  Ch.  J.;  Turner  v. 
Hulme,  4  Esp.,  11;  Dagnattv.  Wylie,  2  Campb., 
33,  go  also  upon  the  ground  of  agreement. 
In  Murray  v.  Harding,  2  Bl.,  862, 3,  De  Grey, 
Ch.  J.,  enters  into  a  full  commentary  upon 
the  previous  cases  which  relate  to  this  point, 
and  reduces  them  all  to  the  question,  whether 
the  contract  be  made  in  good  faith,  and  Gould, 
J.,  Id.,  865,  uses  a  very  strong  expression  to 
the  same  purpose.  Within  the  spirit  of  all 
these  cases,  if  the  contract  with  the  bank  was 
bona  fide  if  no  usury  was  intended,  there  is  no 
usury.  As  the  court  remark  in  Buckler  v. 
Millerd,  2  Vent.,  107,  8,  "it  depends  upon  the 
agreement,  and  the  party  may  show  anything 
to  make  it  appear  *there  was  no  cor-  [*73O 
rupt  agreement.  "  The  authorities,  both 
ancient  and  modern,  speak  a  language  on  this 
point  too  uniform  and  plain  to  be  mistaken. 
To  the  other  authorities,  may  be  added  what 
was  said  in  Watkins  v.  Taylor,  2  Munf.,  438,  9; 
vide  1  Bulst.,  17. 

In  Jenkins  (Cent.  2,  case  70,  pp.  87,  88)  it  is 
said  that  the  intent  is  tra versatile  ;  that  an  Act 
of  Parliament  may  make  the  intent  issuable, 
and  the  case  of  a  corrupt  loan  under  the  Stat- 
ute of  Usury  is  put  by  way  of  illustration. 
If  so,  and  there  is  anything  in  the  maxim,  that 
pleading  is  an  index  to  the  law,  the  corrupt 
intent  must  appear.  We  cannot  know  the 
agreement  unless  we  look  at  the  intention. 
This  is  the  essence  of  every  contract,  as  well 
as  of  every  crime.  There  must  be  a  criminal 
intention,  or  tfiere  can  be  no  guilt.  Upon  any 
other  principle,  the  Statute  will  operate  as  a 
snare,  in  which  the  artful  and  designing  may 
entrap  their  neighbors,  by  setting  up  and 
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establishing  usury,  where  none  was  ever  in- 
tended. 

4.  Thirty  days  being  called  a  month  in  the 
calculation  of  the  clerk,  it  will  be  said  this 
gives  an  excess  of  five  days  in  the  whole  ;  but 
it  will  be  found,  according  to  our  fourth  point, 
that  there  was  no  excess  of  time  in  calculating 
for  the  second  note.  There  was  a  full  allow- 
ance" on  this  of  three  calendar  months  and 
three  days.  Admitting  that  there  is  in  the 
other  an  usurious  difference  between  90  days 
and  three  months,  the  objection  has  no  appli- 
cation to  this  note,  upon  which  we  are  entitled 
to  recover,  the  same  as  if  the  time  had  been 
expressed  in  months  instead  of  days.  If  the 
last  note  received  in  payment  for  the  second, 
be  void  for  usury,  the  second  remains  due,  and 
we  may  recover  upon  this.  The  authorities 
are  abundant,  that  where  a  contract  is  valid 
originally,  a  security  for  the  money  due  upon 
it.  taken  afterwards,  but  void  by  the  Statute 
of  Usury,  leaves  the  original  contract  in  full 
force  and  effect.  (Gray  v.  Fowler,  1  H.  Bi. , 
462;  Ferrall  v.  Shaen,  1  Saund.,  294;  Early 
v.  Mahon,  19  Johns.,  147,  150;  Scurfield  v. 
Goicland,  6  East,  24  ;  Philips  v.  Cockayne,  3 
Carnpb.,  119.)  The  second  cannot  be  con- 
nected with  the  first,  which  was  a  distinct  and 
independent  contract.  Each  of  these  notes 
are,  in  fact,  a  consideration  for  a  distinct  loan. 

In  Callcot  v.  Walker,  2  Anst.,  495,  it  ap- 
peared that  the  plaintiffs  at  law  acted  as  bank- 
ers, and  at  the  end  of  every  quarter  struck  a 
balance,  in  which  was  included  the  principal 
money  advanced  by  them,  all  interest  then  due 
731*]  upon  it,  and  a  commission  *of  five 
shillings  for  every  £100  advanced  ;  this  bal- 
ance was,  at  the  end  of  every  quarter,  con- 
verted into  principal  and  carried  interest ;  this 
the  defendant  at  law  contended  to  be  usury, 
and  insisted  upon  having  an  injunction  con- 
tinued against  the  plaintiffs'  proceeding  at 
law.  The  court  were  of  opinion  that  it  was 
not  usury ;  and  they  declared  that  "  the 
custom  of  the  place  and  the  practice  of  the 
parties  being  to  strike  a  balance  at  these 
periods,  brings  it  to  the  case  of  a  fresh  agree- 
ment, at  the  beginning  of  each  quarter,  to 
lend  the  sum  so  due."  It  will  not,  then,  we 
trust,  be  insisted  that  these  different  discounts 
were  all  parts  of  one  continued  entire  contract; 
for  each  was,  in  fact,  a  new  loan.  If  the  first 
agreement  was  usurious,  the  court  will  regard 
it  as  a  nullity,  but  they  will  not  travel  about 
to  seek  for  "grounds  of  connecting  it  with  a 
subsequent  act,  in  order  to  overthrow  that 
also.  The  second  note  may  well  stand  inde- 
pendent of  the  other.  Every  presumption 
should  be  against  usury  or  other  illegality, 
and  in  favor  of  a  contract  entered  into  by 
parties  fully  competent  to  contract.  We  do 
not  live  in  the  age  of  the  writ  of  de  hwretico 
comburendo.  The  Statute  is  to  receive  its  fair 
construction,  and  while,  on  the  one  hand,  the 
court  will  guard  against  the  shifts  and  evasions 
by  which  usurers  may  seek  to  avoid  it,  they 
will  never  extend  its  provisions  to  an  honest 
man  who  has  no  intention  to  violate  it.  The 
second  note  was  not  given  in  pursuance  of  any 
contract  at  all,  beyond  a  bargain  for  a  fair 
loan  at  the  time.  The  preceding  note  cannot 
be  called  in  as  a  consideration.  The  court  will 
not  connect  it  with  the  second,  unless  this  was 
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done  by  the  agreement  of  the  parties.  A  con- 
tinuation is  not  to  be  presumed.  The  second 
was  a  distinct  discount  of  a  new  note. 

6.  But  the  mode  of  calculation  was  correct. 
If  the  objection  be  true  as  to  months,  it  is  so 
as  to  days.  Who  ever  heard,  that  in  fractions 
of  a  month,  days  are  not  always  taken  in  a 
ratio  to  30  ?  This  is  the  rule  of  all  mankind, 
to  which  the  court  may  look  as  to  the  common 
usage  ;  and  of  which  they  may  (according  to 
the  practice  of  Ld.  Mansfield)  inform  them- 
selves at  their  chambers,  by  inquiries  of  bank- 
ers. No  other  rule  ever  prevailed.  Will  the 
court  go  into  *a  minute  examination,  [*732 
to  see  on  which  side  some  small  fraction  may 
lie  upon  a  cast  of  interest  ?  Suppose  a  note 
dated  the  1st  of  Feb.,  and  payable  the  first  of 
Mar.,  on  which  a  month's  interest  is  taken, 
though  but  28  days  have  have  elapsed.  If  you 
examine  at  all,  you  must  go  back  to  the  con- 
tract. Here  is  more  than  7  per  cent,  On  a 
similar  note,  dated  the  1st  of  May,  and  pay- 
able the  1st  of  June,  and  a  month's  interest 
taken,  the  fraction  would  be  against  the  payee, 
yet  such  a  difference  was  never  regarded  by 
any  human  being.  The  court  are  called  upon 
to  overturn  a  practice  which  prevails  through- 
out the  commercial  world. 

We  agree  that  no  custom  shall  control  the 
Statute  of  Usury  ;  but  it  is  allowed  to  control 
as  to  the  manner  of  computation  under  the 
Statute.  Even  by  the  rule  of  casting  interest 
in  chancery,  a  little  more  than  7  per  cent,  is 
given.  (Connecticut  v.  Jackson,  1  Johns.  Ch., 
17,  18.)  Such  is  also  the  rule  of  this  court. 
These  trifling  fluctuations  of  ^  of  a  day.  or 
other  small  fractions  of  time,  between  debtor 
and  creditor,  never  present  the  grave  question 
of  usury.  They  rest  on  mere  convenience  of 
calculation.  Perfect  accuracy  is  unattainable 
in  practice.  The  search  is  after  the  most  equi- 
table rule.  Does  not  the  principle  of  calcula- 
tion, adopted  by  banks,  give  the  most  equitable 
result,  consistent  with  reasonable  facility  in 
doing  business  of  this  nature  ? 

Such  a  practice  is  untouched  by  the  Statute 
of  Usury,  either  upon  the  principle  of  mistake 
or  the  absence  of  any  corrupt  agreement,  ac- 
cording to  the  cases  already  cited  and  others 
(Booth  v.  Cook,  Freem.,  264;  'Nevison  v.  Whttley, 
Cro.  Car.,  501  ;  Livingston  v.  Bird,  1  Root 
303  ;  Orr  v.  Churchill,  1  H.  Bl.,  282,  per  Ld. 
Loughborough ;  Buckley  v.  OuUdbank,  Cro. 
Jac. ,  678  ;  Smith  v.  Beach,  3  Day  Cas. ,  268  ; 
Ord.  on  Usury,  38);  or  upon  the  settled  usages 
of  trade  within  the  case  of  Floyer  v.  Edwards, 
Cowp.,  112  ;  Lofft.,  595,  S.  C.  The  language 
of  Ld.  Mansfield,  in  the  latter  case,  goes 
directly  to  the  present.  "What,"  says  his 
Lordship  (Id.,  115),  "are  the  terms  of  the  con- 
tract ?  Are  they  any  new  fangled  terms  ?  So 
far  otherwise  that  the  agreement  barely  cannot 
be  called  an  universal  practice,  yet  it  is  the 
general  practice  of  the  trade.  It  is  true,  the 
use  of  this  practice  will  avail  nothing,  if  meant 
as  an  evasion  of  the  Statute,  for  usage  certain- 
ly will  not  protect  usury.  But  it  goes  a  great 
way  to  explain  a  transaction  ;  and  in  this  case 
is  strong  evidence  to  show  that  there  was  no 
intention  to  cover  a  loan  of  money.  Upon  a 
nice  calculation,  *it  will  bo  found  that  [*733 
the  practice  of  the  Bank  in  discounting  bills, 
exceeds  the  rate  of  five  per  cent. ;  for  they  take 
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interest  upon  the  whole  sum  for  the  whole 
time  the  bills  run,  but  pay  only  part  of  the 
money  by  deducting  the  interest  first ;  yet  this 
is  not'  usury. 

Mr.  J.  A.  Spencer,  contra.  The  defendants 
claim  the  judgment  of  the  court  on  the  follow- 
ing grounds : 

1.  It  was  usurious  for  the  plaintiffs  to  take 
interest  for  the  time  the  first  and  third  notes 
had  run,  before  being  discounted  by  them. 

2.  It  was  usurious  for  them  to  take  interest 
on  the  second  and  third  notes,  when  presented 
for  renewal  of  the  first  and  second  notes,  for 
the  time  they  had  already  received  interest  on 
those  former  notes. 

8.  It  was  usurious  for  them  to  take  interest 
in  advance  for  the  days  of  grace. 

4.  It  was  usurious  for  them  to  take  interest 
in  advance  without  regard  to  the  rules  of  re- 
bate or  .discount. 

5.  It  was  usurious  for  them  to  take  over  7 
per  cent,  interest  in  advance,  by  shortening  the 
year,  thereby  raising  the  rate. 

On  a  full  clevelopement  of  this  case,  it  will 
be  seen  that  there  is  not  only  usury  here,  but 
that  the  plaintiffs  have  pursued  a  systematic 
course  of  usury  for  a  series  of  years,  and  to  an 
immense  amount.  I  admit  the  principle  estab- 
lished in  Bank  v.  Curtiss,  19  Johns.,  326.  It 
is  no  doubt  a  correct  general  rule,  that  where 
the  receipt  of  more  that  7  per  cent,  is,  by  the 
agreement,  to  depend  upon  a  contingency,  it 
it  not  usurious ;  nor  do  I  question  that  the 
security  objected  to  for  usury,  must  be  con- 
taminated with  it  in  the  outset.  If  then  pure, 
no  subseqent  act  of  usury  can  corrupt  it.  An- 
other position  is  conceded;  that  where  a  secu- 
rity is  taken  for  a  loan  pure  in  its  origin,  and 
afterwards  an  usurious  note  is  taken  as  a  sub- 
stitue  for  the  first,  the  latter  is  void,  and  the 
first  security  remains  in  full  force.  I  also  ad- 
mit that,  to  constitute  usury,  the  excess  must 
be  taken  or  contracted  for  intentionally,  with 
the  qualification  that  there  may  be  a  legal  in- 
tention as  contradistinguished  from  an  actual 
734*]  one.  If  the  *whole  be  matter  of  mere 
mistake  or  miscalculation,  the  security  will 
not  be  avoided.  If  the  parties  intend  to  con- 
fine themselvs  to  a  correct  rule,  but  by  a  inere 
error  in  adding,  substracting,  &c.,  more  is  re- 
ceived or  finds  its  way  into  the  contract,  this 
will  not  vitiate  it.  So  of  a  mistake  in  count- 
ing money,  as  calling  a  $5  bill  $3,  and  thus  re- 
ceiving $2  excess.  There  can  be  no  dispute 
about  such  mistakes.  They  are  not  usury, 
per  se. 

With  these  concessions,  we  have  very  nearly 
disposed  of  all  the  cases  which  have  been 
quoted  ;  and  if  we  cannot  distinguish  our 
cause  from  them,  we  cannot,  with  any  confi- 
dence, ask  a  judgment  for  the  defendant. 

The  amount  involved  in  the  decision  here  is 
a  mere  trifle  when  compared  with  the  conse- 
quences which  are  to  follow  it.  In  the  latter 
point  of  view,  the  question  is  no  less  than 
whether  this  Company  are  by  their  charter  ab- 
solved from  those  legal  restraints  which  bind 
individuals,  whether  they  have  a  right  to  rise 
above  the  laws  of  usury,  and  take  what  inter- 
est they  please.  In  the  very  Act  creating  them 
(sess.  35,  ch.  64.  sec.  5),  they  are  placed  in  a 
situation  subordinate  to  the  laws  of  this  State 
and  of  the  U.  S. ;  and  the  rate  of  interest  is  de- 
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clared  only  as  to  notes  at  60  days.     They  are 
then  subject  to  the  Statute  of  Us'ury. 

This  was  accommodation  paper,  one  note 
being  received  in  substitution  for  another,  in 
the  ordinary  course  of  bank  business.  The 
whole  was  one  continued  transaction,  like  tjiat 
in  Powell  v.  Waters,  17  Johns.,  176,  the  2d 
and  3d  notes  being  mere  renewals  of  the  1st 
and  2d  ;  and  it  follows  upon  one  of  the  prin- 
ciples conceded  in  the  argument,  that  if  the 
first  note  was  void,  the  others  are  equally  so. 

1.  As  to  the  first  and  last  notes,  they  were 
both  discounted  after  their  respective  dates. 
We  ask,  then,  what  right  had  the  plaintiffs  to 
demand  interest  for  the  time  which  the  notes 
had  already  run  ?  If  it  was  usurious  to  receive 
an  excess  of  interest  for  80  days,  or  for  a  longer 
term,  it  was  equally  so  to  receive  it  for  one 
day  as  on  the  last  note,  or  3  days  as  on  the 
first.     The  authorities    establish,   beyond  all 
question,  that   an  accommodation  note,  dis- 
counted at  more  than  the  usual  rate  of  inter- 
est, is  usurious.     In  Munn  v.  *Commis-  [*735 
sion  Co.,  15  Johns.,  55,  6,  Spencer,  J.,  in  de- 
livering the  opinion  of  the  court,  says:    "I 
take  it  to  be  equally  clear,  that  if  a  bill  or  note 
be  made  for  the  purpose  of  raising  money  upon 
it,  and  it  is  discounted  at  a  higher  premium  than 
the  legal  rate  of  interest,  and  where  none  of  the 
parties  whose  names  are  on  it  can,  as  between 
themselves,  maintain  a  suit  on  the  bill  when  it 
becomes  mature,  provided  it  had  not  been  dis- 
counted, that  then  such  discounting  of  the  bill 
would   be  usurious,   and  the  bill   would   be 
void."    The  same  point  is  decided  in  Powell  v. 
Waters,  17  Johns.,  176,  and  Sennet  v.  Smith, 
15  Johns.,  355.     Will  this  also  be  put  on  the 
ground  of  unintentional  error  ?    The  business 
was  done  by  a  clerk  of  the  Bank,  an  officer 
who,  I  believe,  is  seldom  found  to  mistake  a 
day. 

2.  This  was  either  a  calculation  of  interest 
on  the  first  and  last  notes,  for  a  time  which 
they  had  already  run,  or  (upon  the  principle 
that  the  whole  was  a  continued  transaction)  it 
was  doing  what  is  equivalent  to  the  objection 
in  the  first  point,  by  taking  interest  on  the  2d 
and  3d  notes,  when  presented  for  renewal,  for 
the  time  the  Bank  had  already  received  inter- 
est on  the  two  preceding  notes.     The  2d  note 
was  presented  at  the  end  of  87  days  from  the 
time  the  first  was  presented.     Upon  this  2d 
note,  they  take  90  dajrs  interest,  having  before 
taken  interest  for  the  same  time  on  the  first. 
Had  the  second  note  been  presented  at  a  dif- 
ferent institution  it  would  have  been  another 
thing  ;  but  here  they  were  entitled  to  nothing 
but  the  legal  discount  for  the  time  which  run 
on  in  the  course  of  these  renewals.     What  au- 
thority had  they  thus  to  receive  14  per  cent,  for 
several  days  of  that  time  ?    Will   the  court 
screen  them  by  calling  the  second  note  a  new 
loan  ?    It  is  plainly  but  a  continuation  of  the 
former,  and  nothing  less  than  14  per  cent,  for 
a  part  of  the  time.     So  as  to  the  3d  note. 

3.  I  have  not  been  able  to  find  an  adjudged 
case  in  which  interest  is  allowed  for  the  three 
days  of  grace.     These  are  matters  of  grace  or 
indulgence  to  the  defendant.     Blackstone  says 
that  our  sturdy  ancestors  would  not  submit  to 
be  holden  punctiliously  to  the  precise  day  of 
payment — they  could  not  be  turned  so  shortly 
round,  and  therefore  these  days*were  [*73G 
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allowed.  (8  Bl.  Com.,  277,  278.)  It  is  true 
that  in  Brown  v.  Harraden,  4T.  R.,  148,  it  was 
decided  that  a  suit  could  not  be  commenced 
till  after  these  days  had  expired  ;  and  Lord 
Kenyon  intimates  that  interest  may  be  claimed 
for  them  ;  but  if  this  be  admitted,  it  does  not 
follow  that  it  may  be  taken  in  advance.  Sup- 
pose a  note  at  thirty  days  with  interest ;  and 
that  on  the  30th  day  the  maker  should  tender 
the  whole  sum  due,  could  the  payee  refuse, 
unless  interest  were  also  tendered  for  three  ad- 
ditional days  ?  If  the  payee  could  not  force 
the  days  of  grace  upon  the  maker,  he  cannot 
exact  interest.  There  is  no  case  upon  this 
question,  except  Brown  v.  Harraden,  and 
there  the  remark  of  Lord  Kenyon  was  entirely 
obiter,  and  made  after  he  had  disposed  of  the 
only  real  question  in  the  cause.  Nothing  is 
said  of  this  in  Hammettv.  Yea,  1  Bos.  &  P., 
144,  where  in  other  respects  the  calculations 
were  extremely  nice  to  make  out  usury.  All 
the  elementary  writers  who  assert  that  interest 
may  be  claimed  for  the  days  of  grace,  refer  to 
what  was  said  in  Brown  v.  Harraden. 

4.  We  are  aware  that  the  Manhattan  Co.  v. 
Otigood,    relied  on  by  the  plaintiff's  counsel, 
does  decide  that  taking  the  interest  in  advance 
is  not  usurious.     One  word  as  to  this  case.    It 
is  new.     No  other  decision  has  been  made  di- 
rectly on  this  question. 

WOODWORTH,  J.  It  is,  notwithstanding,  an 
authority  here  by  which  we  are  bound. 

Mr.  Spencer.  A  writ  of  error  is  brought  in 
that  cause. 

WOODWORTH,  J.  That  makes  no  difference. 
The  decision  is  in  point ;  and  till  reversed,  we 
must  abide  by  it. 

SUTHERLAND,  J.  There  is  but  one  way  of 
questioning  our  opinions  upon  a  point  directly 
involved  in  the  cause  decided.  That  is  by 
bringing  a  writ  of  error.  If  we  sit  to  hear 
them  questioned  in  this  court,  there  is  noth- 
ing settled  by  any  decision  which  we  can 
make.  On  a  point  incidentally  decided,  it 
might  be  different. 

737*]  *Mr.  Spencer.  It  was  necessary  to 
raise  the  point  here  in  order  to  avail  our- 
selves of  it  upon  eiror,  should  the  court  be 
against  us. 

SAVAGE,  Gh.  J.  You  are  undoubtedly  right 
in  raising  the  question,  but  a  majority  of  the 
court  are  decidedly  against  hearing  it  argued. 

Mr.  Spencer  proceeded  to  the  5th  point. 

5.  This  relates  to  the  question  of  intention, 
and  (he  force  of  usage.     If  one,  on  loaning 
money,  take  more  than  seven  per  cent,  at  the 
time  of  the  loan,  the  law  will  fix  the  intent. 
The  Bank  clerk  says  that  Hunt,  the  cashier, 
ordered  him  to  discontinue  the  calendar  year, 
and  calculate  by  the  rule  adopted  in  relation  to 
these  notes  ;   and  that  he  had  done  so  ever 
since  he  came  to  the  institution.     Was  either 
the  cashier  or  the  clerk  ignorant  of  the  conse- 
quences which  would  follow  ?  The  almanac  is 
a  part  of  the  law  of  the  land  (Domine  Regina 
v.  Dyer,  6  Mod.,  41,  per  Holt.  Ch.  J.  ;  Brough 
v.  Perkins,  Id.,  80,  81,  per  Holt,   Ch.  J.~),  and 
every  one  will  be  presumed  to  understand  it. 
If  the  conventional  standard  take  more  than 
seven  per  cent:  the  law  will  imply  intention  and 
corruption.     A  loan  is  for  a  year's  per  cent,  or 
more  or  less.     The  parts  of  a  year  are  inques- 
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tion.  The  Statute  does  not  mention  months, 
or  any  term  short  of  a  year.  It  speaks  of  a 
loan  for  a  year,  or  a  longer  or  shorter  time. 
The  necessity  of  resorting  to  months,  upon 
principles  of  convenience,  is  denied.  The 
Legislature  know  that  interest  could  be  com- 
puted by  years  and  days  with  perfect  ease. 
Why,  lien,  resort  to  months  ?  The  answer 
given  by  the  plaintiffs  is,  that  they  have  been 
guilty  of  taking  interest  in  this  manner  for 
more  than  ten  years,  and  that  their  neighbors 
are  as  guilty  as  they  are. 

In  Marsh  v.  Marttndale,  Ld.  Alvanley,  Ch.J., 
gave  his  opinion,  in  terms,  "that  if  a  man 
agree  to  take  more  than  five  per  cent,  for  the 
forbearance  of  money,  the  law  declares  that 
such  an  agreement  is  corrupt,  within  the  Stat- 
ute of  Anne,  whether  the  party  thought,  at 
the  time,  that  he  was  acting  contrary  to  the 
Statute  or  not."  The  case  was  a  bill  of  ex- 
change of  £5,000  for  which  a  bond  was  sub- 
stituted, payable  at  three  years,  and  £750,  the 
precise  legal  interest,  was  taken  *in  [*788 
advance.  All  the  points  decided  were  mate- 
rial to  the  present  case.  The  first  was,  that 
taking  interest  in  advance  is  usury.  2.  That 
taking  more  than  legal  interest  on  a  loan,  in 
any  case,  is  usury  ;  and  3.  That  this  is  a  ques- 
tion of  law.  "And  though  (says  the  Ch.  J.) 
the  jury  have  found  that  Sir  Charles  Marsh 
did  not  think  that  he  was  acting  contrary  to 
law,  there  is  nothing  in  that  finding  to  pre- 
vent us  from  examining  the  transaction,  and 
declaring  it  to  be  corrupt,  if  it  appear  to  us  to 
be  so  in  point  of  law,  without  sending  the  case 
back  to  a  jury  to  find  the  corruption. 

The  custom  relied  on  must  be  very  limited. 
The  court  will  see,  by  an  examination  of  our 
bank  charters,  that  they  are  rarely  authorized 
to  take  more  than  six  per  cent,  interest.  This 
usage  could  not  have  existed  anywhere  in  the 
State  till  this  Bank  was  chartered,  thirteen  or 
fourteen  years  ago.  The  usage  of  shortening 
months,  &c.,  must  have  been  confined,  before 
this,  to  discounts  at  six  per  cent,  which  would 
not  have  reached  the  sum  allowed  by  the  Stat- 
ute of  Usury.  There  is,  then,  no  usage  to  in- 
fluence the  case. 

But  if  there  were  usage,  I  deny  its  force 
when  set  up  to  control  the  Statute  of  Usury. 
I  do  this  on  the  authority  of  Dunham  v.  Gould, 
16  Johns. ,  367,  decided  by  the  Court  of  Errors, 
in  which  the  late  Chancellor  examines  all  the 
cases  upon  this  point,  and  shows  that  they 
rest  upon  distinct  principles.  Suppose  a  loan 
of  $1.000,  at  three  years ;  and  three  separate 
notes,  at  three  years,  given  simultaneously  for 
the  interest,  these  three  notes  also  drawing  in- 
terest. This  transaction  is  reached,  exa«tly, 
upon  banking  principles.  Such  was  the  case 
of  The  Bank  v.  Butts,  9  Mass.,  49.  $10.000 
were  loaned— $4.000  for  two  years  and  $6,000 
for  three  years — and  small  notes,  dated  at  the 
same  time  and  payable  at  three  years,  were 
taken  on  interest  to  secure  each  accruing 
year's  interest  upon  the  large  notes.  This  was 
holden  usurious  ;  and  the  court  adopt  the 
sensible  distinction  between  a  mere  miscalcu- 
lation and  an  intention  to  compute  by  an 
usurious  rule.  Have  the  plaintiffs  shown  any 
mistake  in  their  arithmetical  calculations  ? 
No.  They  understand  themselves  perfectly. 
They  are  right  throughout,  in  fractions  of 

1)49 


738 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1824 


years,  months,  &c.,  and  the  result  is  correct. 
I  hope  the  court  will  keep  in  view  the  differ- 
739*]  ence  between  *a  mere  mistake  of  a 
figure,  a  miscalculation,  and  the  voluntary  ap- 
plication of  a  mistaken  rule.  In  the  latter 
case  it  is  usury.  It  cannot  be  excused  by  the 
force  of  usage,  or  any  other  pretense.  Sup- 
pose the  merchants  of  a  city  should  all  lighten 
their  weights  and  contract  their  yards,  could 
they  shelter  themselves  under  this  usage,  of 
their  own  creation,  from  the  penalties  in- 
flicted for  selling  by  false  weights  and  meas- 
ures ? 

The  agreement  may  be  perfectly  pure  ;  yet 
if  more  be  taken  than  seven  per  cent,  as  a  pre- 
mium for  the  loan,  by  force  of  any  pretended 
rule  or  custom,  it  is  void.  (Fisher  v.  Beasley, 
Doug.,  235;  Com.  Dig..  Usury,  A.) 

If  the  Bank  retained  more  than  seven  per 
cent,  knowingly,  it  was  usury,  though  Wager 
did  not  know  it.  It  is  enough  that  the  party 
who  makes  the  loan  understands  the  subject. 
The  authority  to  the  agent  was  to  pay  what 
was  demanded  upon  the  third  note.  This  was 
done.  The  Bank  demanded  $18.09,  and  it 
was  paid  accordingly.  The  agent  meets  the 
proposition  made  by  the  Bank.  Usury  never 
could  be  reached,  if  the  counsel  are  allowed  to 
refine  away  this  case  by  saying  that  the  Bank 
acted  without  an  usurious  intent.  It  might 
as  well  be  •  said  they  could  have  no  criminal 
intention,  because  (being  a  Corporation)  they 
had  no  soul. 

Mr.  E.  Griffin,  same  side.  It  will  be  recol- 
lected that  the  sum  of  $18.09  was  taken  for  in- 
terest only.  Here,  then,  is  a  case  where  an 
incorporation,  created  for  the  purpose  of  loan- 
ing money,  and  subject,  like  an  individual,  to 
the  operation  of  the  Statute  to  Prevent  Usury, 
have  thought  proper,  deliberately,  intention- 
ally, and  for  years,  to  take  over  seven  percent, 
per  annum.  One  would  suppose  that  the 
bare  statement  of  facts  would  be  a  sufficient 
answer  to  all  that  has  been,  or  can  be  said,  in 
justification  of  the  practice  adopted  by  the 
plaintiffs. 

The  Statute  of  Usury  declares  (1  R.  L.,  64. 
sec.  10)  "  that  no  person  or  persons,  whomso- 
ever, shall  hereafter  take,  directly  or  indirect- 
ly, for  the  loan  of  any  moneys,  &c.,  above  the 
value  of  £7,  for  the  forbearance  of  £100  for 
one  year  ;  and  so  after  that  rate,  for  a  greater 
or  lesser  sum,  or  for  a  longer  or  shorter  time." 
All  notes,  &c.,  for  the  payment  of  any  princi- 
pal or  money  lent,  &c.,  a're,  by  the  same  sec- 
74O*]  tion,  declared  utterly  *void.  That 
the  plaintiffs  have  taken  more  than  at  the  rate 
of  £7  in  the  hundred,  for  the  loan,  is  proved 
by  their  own  clerk,  who  was  instructed  by  the 
cashier  of  the  institution  to  receive  it.  It 
further  appears  that  they  have  taken  interest 
in  the  same  way  for  more  than  nine  years. 
The  Statute  declares  the  note  void ;  and  it 
would  seem  as  though  this  court  had  little  else 
to  do,  except  to  permit  the  will  of  the  Legis- 
lature to  have  its  effect. 

I  will,  however,  proceed  to  examine  the 
grounds  relied  upon  by  the  plaintiff's  counsel, 
in  justification  of  taking  over  7  per  cent,  per 
annum  for  interest.  It  is  said  that  there  is  no 
corrupt  agreement.  In  the  1st  section  of  the 
Statute,  and  which  is  the  section  declaring  the 
notes,  Ac.,  void,  nothing  is  said  about  a  cor-- 
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rupt  agreement.  The  words  are,  "that  no 
person  or  persons,  whomsoever,  shall  take 
directly  or  indirectly."  One  would  suppose, 
from  the  words  used,  that  if  a  person  should 
intentionally  take  for  interest  over  7  per  cent., 
the  Statute  would  be  violated  and  the  security 
void.  If  it  was  taken  through  mistake,  by 
which  I  mean  a  mistake  of  the  fact,  I  should 
certainly  not  consider  the  Statute  violated. 
But  if  intentionally  taken,  the  note  is  either 
void,  or  the  Statute  for  the  Prevention  of 
Usury  is  a  dead  letter.  The  will  of  the  Legis- 
lature is  nothing.  The  idea  of  the  necessity 
of  our  proving  a  corrupt  agreement,  which  is 
so  emphatically  required  of  us,  is  derived 
from  the  English  decisions,  which  are  mere 
expositions  of  the  Statute  of  Henry  VIII.  A 
short  examination  of  the  English  Statutes  of 
Usury,  and  a  comparison  of  them  with  our 
own,  will  furnish  a  sufficient  reason  for 
declaring  those  decisions  inapplicable  here, 
though  I  do  not  wish  to  be  understood  as 
admitting,  that  the  manner  of  taking  the 
interest,  in  this  case,  does  not  furnish  what  the 
court  will  feel  itself  bound  to  consider  as  con- 
clusive evidence  of  a  corrupt  agreement,  if 
any  such  evidence  were  necessary. 

The  Statute  of  Henry  VIII.,  which  is  the 
foundation  of  all  the  Statutes  against  usury, 
and  repealed  all  former  Acts,  commences  with 
these  words  :  "no  person,  by  way  of  corrupt 
bargain,  &c.,  shall  take,  &c."  The  Statute  of 
21  Jac.,  1,  and  12  Car.,  2,  were  passed  with  a 
view  of  reducing  the  rate  of  interest,  leaving 
*the  Statute  of  Henry  VIII.,  in  all  [*74l 
other  respects,  in  full  force.  The  Statute  of 
Anne  reduced  the  rate  to  5  per  cent,  and  de- 
clares the  contracts  and  securities  for  more 
void.  These  Statutes  being  all  in  pari  materia, 
are  to  be  construed  together  ;  and  therefore 
it  is  necessary,  under  the  English  Statutes, 
that  there  should  be  a  corrupt  agreement. 

Our  Statute  says:  "If  any  person  shall 
take  directly  or  indirectly,"  without  saying  by 
way  of  corrupt  bargain,  "  the  security  shall  be 
void."  The  English  decisions  on  the  Statute 
of  Henry  VIII.,  are,  therefore,  inapplicable, 
owing  to  the  manifest  difference  of  language 
used  in  the  Statutes.  It  may  be  urged  that 
this  construction  includes  the  man  who  takes 
over  7  per  cent,  by  mistake.  I  answer  no  ;  for 
the  man  who  receives  over  7  per  cent.,  not 
knowing  that  he  does  so  receive,  is  not  within 
the  Statute.  The  taking  within  the  Statute  is 
an  act  of  the  will  as  well  as  the  hand.  It  is 
not  necessary  that  one  should  agree  to  give, 
and  another  to  take  over  7  per  cent.,  to  make 
the  security  void.  I  put  a  case  ;  suppose  a 
person,  about  to  discount  a  note,  should  calcu- 
late interest  or  discount  at  8  per  cent.  ;  the 
borrower  not  knowing  the  manner  of  calcu- 
lating, but  supposing  that  the  interest  was  cal- 
culated at  7  per  cent,  takes  the  money,  deduct- 
ing this  discount.  It  not  this  usurious  ?  Is 
not  the  security  void,  by  the  1st  section  of  the 
Statute  ?  Would  it  be  any  answer  to  the 
defense  of  usury,  that  the  borrower  did  not 
agree  to  pay  the  8  per  cent.  ;  that  there  was  no 
corrupt  agreement ;  and  therefore  that  the 
security  was  not  void,  but  good  ?  Would  it  lie 
in  the  mouth  of  the  lender  to  say  to  the  bor- 
rower :  "  True,  sir,  I  took  for  the  loan  of  my 
money  over  7  per  cent.,  but  you  did  know  it  at 
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the  time  ;  therefore  you  did  not  agree  to  pay 
•over  7  per  cent.,  and  therefore  my  security  is 
good  ?"  This  is,  in  substance,  the  language  of 
those  who  would  urge  the  necessity  of  prov- 
ing a  corrupt  agreement,  for  the  purpose  of 
making  the  security  void.  According  to  this, 
"  if  the  borrower  had  known  the  fact,  that  he 
was  paying  over  7  percent.,  then  the  security 
would  be  void  ;  but  because  the  lender  had 
taken  the  excess  in  a  secret  manner,  the  trans- 
action is  not  corrupt,  and  the  security  is  good. 
742*]  *But  does  not  the  borrower  agree  to 
pay  the  usury  ?  He  agrees  to  pay.  and  does 
pay  the  sum  demanded  for  interest.  Is  not 
here,  then,  an  agreement  on  the  part  of  the 
borrower  as  well  as  the  lender,  provided  any 
such  agreement  were  necessary  ?  If  I  am  not 
correct,  the  lender  is  permitted  to  say  to  the 
borrower,  "  because  the  corruption  is  all  on 
my  side  ;  because  I  have  clandestinely  taken 
from  you  over  7  per  cent.  •  therefore  I  am  to 
be  put  in  a  better  situation  than  I  could  have 
foeen,  provided  I  had  acted  openly  and  fairly." 
The  plaintiffs  appear  with  an  ill  grace  to  allege 
the  ignorance  of  the  borrower.  Whether  he 
was  ignorant  that  the  plaintiffs  were  taking 
•over  7  per  cent,  does  not  appear,  and*  the 
plaintiffs  can  never  be  permitted  to  make  the 
.allegation. 

It  has  been  said  that  the  Bank  did  not  intend 
to  violate  the  Statute  of  Usury,  and  therefore 
the  security  is  not  void. 

If  a  bank,  or  an  individual,  will  adopt  a 
mode  of  calculating  interest,  by  which  they 
.get  over  7  percent.,  they  can  never  allege  a 
want,  of  intent,  on  their  part,  to  violate  the 
Statute.  If  they  will  adopt  a  mode  of  calcu- 
lating interest  which  is  illegal,  they  must  be 
responsible  for  the  consequences  ;  for  ignor- 
ance of  law  will  excuse  no  man.  The  very 
adoption  of  such  a  mode  is,  in  law  and  in  fact, 
evidence,  and  that  conclusive  too,  of  an  inten- 
tion to  violate  the  Statute,  as  well  as  of  a  cor- 
rupt agreement. 

I  refer  the  court  to  the  Bank  v.  Butts,  9 
Mass.,  49,  for  the  purpose  of  showing  what 
was  there  regarded  as  conclusive  evidence  of  a 
corrupt  agreement.  The  defense  in  that  case 
was  usury,  and  the  plaintiffs  put  their  right  to 
take  the  sum  which  they  had  received  for 
interest,  on  the  usage  of  banks.  Sewall,  J., 
•concludes  his  opinions  in  these  words  :  "  It  is 
probable,  that  in  this  case  there  was  no  inten- 
tional deviation  on  the  part  of  the  Bank,  but 
a  mistake  of  their  right.  This,  however,  is  a 
•consideration  which  must  not  influence  our 
decision.  The  mistake  was  not  involuntary, 
as  a  miscalculation  might  be  considered  when 
an  intention  of  conforming  to  the  legal  rule  of 
743*]  interest  was  proved,  but  a  *voluntary 
•departure  from  the  rate.  An  excess  of  inter- 
est was  intentionally  taken,  upon  a  mistaken 
supposition  that  banks  were  privileged,  in  this 
respect,  to  a  certain  extent.  This  was,  there- 
fore, in  the  sense  of  the  law,  a  corrupt  agree- 
ment ;  for  ignorance  of  law  will  not  excuse." 
It  is  difficult  to  imagine  expressions  more 
applicable  to  the  case  at  bar.  They  are  con- 
clusive against  the  plaintiffs.  It  is  difficult  to 
•conceive  how  the  plaintiffs  could  be  mistaken. 
Yet  if  mistaken,  it  was  a  mistake  of  the  law, 
which  can  excuse  no  man.  In  the  sense  of 
the  law,  the  taking,  under  such  circumstances 
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was  corrupt.  The  opinion  in  the  case  of  The 
Bank  v.  Butts,  was  given  upon  solemn  argu- 
ment, by  a  court  of  the  first  respectability, and 
although  not  binding  as  authority,  is  entitled, 
considering  the  eminent  legal  requirements  of 
the  members  composing  that  court,  to  great 
consideration  and  respect.  The  amount  in 
controversy  was  sufficient  to  induce  that  court 
to  consider  well  the  grounds  of  their  decision. 
The  opinion  of  the  court,  in  that  case,  un- 
doubtedly received  the  sanction  of  the  then 
Ch.  J.  of  that  court,  who  has  justly  been  styled 
the  Mansfield  of  America. 

The  maxim  ignorantia  legis  neminem  excumt, 
is  founded  in  the  clearest  reason,  and  the  most 
evident  necessity.  Civil  society  could  not 
possibly  exist  without  it.  If  ignorance  could 
be  alleged  in  justification,  or  in  excuse  for  the 
violation  of  a  law  of  general  application,  civil 
society  would  be  at  an  end.  This  maxim  is 
equally  applicable  to  criminal  as  to  civil  juris- 
prudence. Blackstoiie  says  (4  Bl.-Com.,26) 
if  a  man  thinks  that  he  has  a  right  to  kill  an 
excommunicated  person,  and  does  kill  him,  he 
is  guilty  of  murder  ;  for  ignorance  of  law 
can  never  be  alleged  as  an  excuse,  even  in  a 
criminal  proceeding.  The  intention  to  kill 
was  not  more  evident  in  the  case  put  by  Black- 
stone,  than  the  intention,  on  the  part  of  the 
Bank,  to  take  this  interest.  If  the  allegation 
of  ignorance  could  not  avail,  in  the  case  of 
murder,  &  fortiori,  it  ought  not  in  the  case  of 
usury.  The  plaintiffs  in  this  case  intended  to 
do  everything  which  the  law  makes  necessary 
to  constitute  the  offense  of  usury,  and  yet 
allege  their  innocence.  They  intended  to  get 
over  7  per  cent,  for  interest  on  their  loans,  and 
then  protect  themselves  by  an  allegation  that 
they  did  not  *intend  to  be  guilty  of  [*744 
usury.  If  such  pretenses  can  avail  them,  the 
whole  system  of  legal  government  is  sub- 
verted. 

Usury  or  not,  say  the  plaintiff's  counsel,  is 
a  question  of  intent.  In  this  we  agree.  How 
is  this  intent  to  be  ascertained  ?  Did  the  lender 
intend  to  take  over  7  per  cent,  for  interest,  is 
the  inquiry  in  all  cases.  If  he  did,  then  is 
there  an  end  to  the  question  of  usury.  This 
is  a  matter  of  fact,  to  be  submitted  to  a  jury, 
and  if  the  jury  find  that  the  excess  was  taken 
for  interest,  the  security  is  void.  If  they  find 
that  the  excess  can  fairly  be  referred,  in  the 
transaction,  to  something  else  besides  interest, 
then  the  security  is  not  void,  because  over  7 
per  cent,  has  not  been  taken  for  interest.  It  is 
proved,  in  this  case,  that  it  was,  and  that 
too,  intentionally  ;  and  the  only  question  is, 
whether  such  an  act  is  usury.  This  is  a  ques- 
tion of  law  ;  or,  in  other  words,  what  does  the 
Statute  to  Prevent  Usury  say  a  man  may  take 
for  the  forbearance  of  a  loan  of  money  ? 

In  Hammett  v.  Tea.  1  Bos.  &  P.;  151,  the 
question  was,  whether  the  transaction  was 
usurious.  The  lender  had  gotten  more  than 
at  the  rate  of  5  per  cent.,  and  whether  the  ex- 
cess was  to  be  called  interest,  or  whether  it 
could  be  fairly  referred  to  something  else,  as 
remittance  was  the  question.  The  Ch.  J.  com- 
mences by  saying  :  "I  will  begin  with  stating 
my  assent  to  the  proposition,  that  when  a  party 
on  a  contract  for  a  loan  intentionally  takes 
over  5  per  cent,  per  annum  for  the  forbearance 
of  that  loan,  he  is  guilty  of  usury.  But  I  add 
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to  this  the  further  proposition,  that  whether 
more  than  5  per  cent,  is  intentionally  taken 
upon  any  contract  for  such  forbearance,  is  a 
mere  question  of  fact  for  the  consideration  of 
the  jury,  and  must  always  be  collected  from 
the  whole  transaction,  as  it  passed  between  the 
parties."  If  the  jury  had  found  that  over  5 
per  cent,  was  intentionally  taken  for  interest, 
then,  according  to  the  opinion  of  Ch.  J.  Eyre, 
the  transaction  would  have  been  usurious. 
Now  the  very  fact  which  it  was  necessary 
there  for  the  jury  to  find,  is  here  proved  by 
the  clerk  of  the  Bank. 

Will  it  be  pretended  that  the  plaintiffs  have 
not  intentionally  taken  this  $18.09,  when  it  is 
proved  that  they  have  been  in  the  habit  of 
taking  interest  in  the  same  way,  upon  all 
745*]  *their  discounts,  since  1812  ;  and  when 
all  the  calculations  have  been  made  according 
to  the  directions  of  their  cashier  ?  Will  it  be 
pretended  that  any  part  of  this  $18.09  is  refer- 
rible  to  anything  else  besides  interest,  when 
their  clerk  swears  that  it  was  taken  for  inter- 
est, and  when,  on  the  trial,  they  contended 
that  they  had  a  right  to  take  this  sum  as  inter- 
est ?  Ch.  J.  Eyre  goes  on  to  say  :  "If  there 
be  any  overplus  after  the  5  per  cent,  taken  for 
discount,  whether  this  overplus  be  referrible 
to  some  lawful  collateral  consideration  or  not, 
is  a  question  of  fact  for  the  jury."  In  this 
case  the  court  considered  the  discounting  of 
the  bills,  and  the  remittance  of  the  money,  as 
separate  and  distinct  transactions  ;  that  is,  the 
5  per  cent,  is  paid  the  banker  as  discount,  and 
the  excess  as  a  compensation  for  the  remit- 
tance of  the  money  to  London  ;  and  therefore, 
the  transaction  was  not  usurious. 

Manth  v.  Martindale,  3  Bos.  &  P.,  153.  In 
this  case  the  jury  found  that  the  plaintiffs 
did  not  intend  to  be  guilty  of  usury.  Lord 
Alvanley,  Ch.  J.,  says  :  "  I  stated  to  the  jury, 
that  if  a  man  agree  to  take  over  5  per  cent,  for 
the  forbearance  of  money,  the  law  declares 
such  an  agreement  corrupt,  within  the  mean- 
ing of  the  Statute  of  Anne,  whether  the  party 
thought,  at  the  time,  that  he  was  taking  usury 
or  not.  The  finding  of  the  jury  does  not  pre- 
vent the  court  from  inquiring  into  the  trans- 
action, and  declaring  it  corrupt,  if  it  be  so  in 
point  of  fact."  In  this  case  the  court,  believ- 
ing the  transaction  usurious,  pronounced  it  so, 
contrary  to  the  finding  of  the  jury.  Accord- 
ing to  the  opinion  in  this  case,  it  is  of  little 
consequence  what  the  lender  thought  about 
the  purity  of  the  transaction,  provided  it  is  in 
law  corrupt.  All  the  authorities  agree  in  this, 
that  whether  the  lender  intend  to  take  over  the 
legal  rate  of  interest,  is  a  question  of  fact  for 
the  jury.  Yet  if  the  jury  should  find  contrary 
to  law,  declaring  that  not  usurious  which  in 
law  is  clearly  so,  the  court  will  set  aside  that 
finding. 

The  law,  then,  has  fixed  the  intent  with 
which  a  man  acts,  who  takes  over  7  per  cent. 
for  interest,  deliberately  and  knowingly.  The 
case  explains  the  manner  in  which  the  excess 
was  obtained,  by  calling  a  year  360  days,  and 
a  month  30,  in  all  their  calculations.  Shorten- 
746*]  ing  the  time  raises  the  *rate  ;  and  it 
would  be  as  legal  for  the  plaintiffs  to  make  all 
their  calculations  at  8  per  cent,  as  to  call  less 
than  365  days  a  year.  All  commercial  trans- 
actions prove  the  year  to  contain  365  days, 
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and  all  banks,  when  they  wish  to  protest  a 
note  payable  one  year  after  date,  consider  the 
year  as  containing  365  days.  The  Statute  of 
Usury  speaks  of  taking  £7  for  the  forbearance 
of  £100  for  one  year,  and  so  for  a  longer  or 
shorter  period.  The  Legislature,  when  they 
regulated  the  rate  of  interest,  had  no  reference 
to  interest  for  months.  The  only  true  way  of 
calculating,  is  to  consider  any  number  of  days 
less  than  a  year  as  parts  of  a  year,  and  take 
interest  accordingly.  A  month,  in  the  com- 
mercial transactions  of  this  country,  contains 
either  28,  29,  30  or  31  days,  and  this  inequality 
of  days  in  a  month  clearly  shows  the  impro- 
priety of  our  calculating  by  months.  Sup- 
pose a  note  payable  one  month  after  date, 
and  dated  Feb.  10  :  according  to  the  practice 
of  the  Utica  Bank,  they  would  get  the  inter- 
est for  33  days,  when  the  borrower  had  the 
use  of  the  money  for  31  days  only  ;  there  be- 
ing 18  days  in  Feb.  and  13  in  Mar.,  including 
the  days  of  grace.  In  this  way  the  public  are 
compelled  to  pay  at  the  rate  of  7  per  cent,  per 
annum,  when  the  money  is  loaned  only  for 
336  days.  Suppose  a  note  payable  six  months 
after  date,  is  discounted  at  the  Bank  of  Utica  ; 
when  is  that  note,  according  to  the  law  of  the 
land,  to  be  protested  for  the  purpose  of  fixing 
the  indorser?  On  the  185th,  6th  or  7th  day,  as 
the  months  may  be,  including  the  days  of 
grace  ?  If  we  consider  185  days  as  a  part  of 
365,  as  by  law  I  contend  we  are  bound  to  do, 
the  interest  of  $1,000  for  the  time  is  $35.37. 
If  the  calculation  is  made  30  days  to  a  month,, 
according  to  the  practice  of  the  plaintiffs,  it 
amounts  to  $35.98,  and  is  made  up  by  a  per- 
fect contradiction  of  the  principle  upon  which 
they  proceed,  when  they  calculate  time  for  the 
purpose  of  protesting  this  same  note. 

The  plaintiffs,  on  the  trial  of  this  cause  at 
the  Circuit,  in  justification  of  their  practice, 
offered  to  prove  the  usage  or  custom  of  banks. 
To  the  introduction  of  this  evidence,  the  coun- 
sel for  the  defendant  objected;  but  His  Honor, 
the  presiding  judge,  admitted  the  evidence 
subject  to  the  exception.  This  court  is,  there- 
fore, called  upon  to  say  whether  this  proof  of 
*usage  or  custom  is  legal,  and  whether  [*747 
sufficient  was  proved,  and  in  a  proper  manner, 
to  justify  the  plaintiffs. 

This  practice  of  the  plaintiffs  is  either  jus- 
tified by  the  lex  mercatoria,  or  custom  of  mer- 
chants, or  by  a  usage  which  is  proved  by  the 
clerk  of  the  Bank  to  have  prevailed  for  9  years 
among  a  certain  set  of  men,  and  which  this 
court  is  now  called  upon  to  sanction. 

What,  then,  is  the  lex  mercatoria,  and  how 
is  it  to  be  proved  ?  According  to  Blackstone 
(1  Bl.  Com.,  75),  it  is  a  particular  system  of 
customs,  used  only  among  one  set  of  the  King's 
subjects,  "which,  however  different  from  the 
rules  of  the  common  law,  is  yet  engrafted  into 
it  and  made  a  part  of  it;  being  allowed  for 
the  benefit  of  trade,  to  be  of  the  utmost  im- 
portance in  all  commercial  transactions.  For 
it  is  a  maxim  of  law,  that  "  cuilibet  in  arte  cre- 
dendumest."  The  law  relating  to  bills  of  ex- 
change, and  all  mercantile  contracts,  are  as 
much  the  general  law  of  the  land  as  the 
laws  relating  to  marriage  or  murder.  The  fear 
mercatona,  or  law  merchant,  is  part  of  the 
common  law  of  the  land. 

In  one  case  (Edie  v.  East  India  Co.,  2  Burr., 
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1216),  the  question  was,  whether  a  bill  of  ex- 
change payable  to  order,  becomes  negotiable, 
and  may  be  indorsed  over,  without  the  word 
"  order'' in  the  indorsement.  On  the  trial  at 
N.  P.  ,  Lord  Mansfield  permitted  the  defend- 
ants to  prove  the  usage  of  merchants  in  such  a 
case.  Witnesses  were  sworn  on  both  sides. 
The  jury  found  a  verdict  for  the  defendants. 
The  plaintiffs  moved  for  a  new  trial,  and  al- 
leged that  the  proof  of  usage  of  merchants 
ought  not  to  have  been  received,  because  the 
law  was  already  settled.  Lord  Mansfield,  in 
giving  his  opinion  on  the  motion  for  a  new 
trial  says,  "since  the  trial,  I  have  looked  into 
the  cases  and  thought  much  about  it,  and  am 
clearly  of  opinion,  that  I  ought  not  to  have  ad- 
mitted any  evidence  of  the  particular  usage  of 
merchants  in  such  a  case.  Of  this.  I  say,  I  am 
now  satisfied,  for  the  law  is  already  settled." 
He  says  further,  "  the  point  now  in  question 
has  already  been  solemnly  settled  both  in  the 
K.  B.  and  C.  P.  by  two  adjudications ;  and 
therefore  witnesses  ought  not  to  have  been 
called  after  such  solemn  determinations  of 
what  the  law  was."  Dennison  and  Foster, 
748*1  JJ.,  concurred,  for  the  *reasons  ex- 
pressed by  Lord  Mansfield.  Mr.  Justice  Wil- 
mot  said,  "  the  custom  of  merchants  is  part  of 
the  common  law  of  England,  and  courts  of 
law  must  take  notice  of  it  as  such."  He  fur- 
ther adds,  "if  there  be  a  doubt  about  the  cus- 
tom, it  may  be  fit  and  proper  to  take  the  opin- 
ion of  merchants  thereupon  ;  yet  that  is  only 
when  the  law  remains  doubtful.  Therefore," 
he  says,  "  these  judicial  determinations  of  the 
point  are  the  lex  mercatoria,  as  to  this  question, 
for  they  settle  what  is  the  custom  of  merchants, 
which  is  the  lex  mercatoria,  which  is  the  law 
of  the  land.  But  this  finding  of  the  jury  is 
directly  contrary  to  the  lex  mercatona,  which 
is  so  fully  settled  and  established  by  legal  ad- 
judications." The  law  merchant  is,  there- 
fore, a  part  of  the  common  law,  and  in  order 
to  ascertain  this  law,  we  always  resort  to  legal 
decisions. 

If  a  question  respecting  the  law  merchant 
has  once  been  established  by  judicial  decisions, 
these  are  the  only  evidence  which  courts  re- 
ceive, of  what  the  law  is.  Any  other  practice 
would  be  derogatory  to  courts,  by  rendering 
the  wavering  and  unstable  opinions  of  individ- 
uals, of  greater  weight  and  authority  than  the 
solemn  and  deliberate  opinions  of  judicial 
tribunals. 

What,  then,  is  the  custom  which  the  plaint- 
iffs seek  to  establish?  They  say  that  they 
have  always  considered  a  month  as  30  days, 
and  a  year  as  360  ;  and  they  say  that  they  are 
justified  in  this  by  the  usage  or  custom  of 
banks.  All  judicial  determinations,  from  the 
earliest  cases,  settle  the  law,  as  applicable  to 
bills  of  exchange  and  promissory  notes,  that  a 
year  contains  365,  and  a  month  28,  29,  30  or  31 
days.  The  law  on  this  subject  is  fully  estab- 
lished by  judicial  determinations,  and  accord- 
ing to  the  opinion  of  Lord  Mansfield,  in  the 
case  of  Edie  v.  East  India  Co.,  no  proof  of 
usage  was  admissible.  Can  it  be  pretended 
that  a  year  is  of  one  length  when  they  wish  to 
calculate  interest,  and  of  another  and  different 
when  they  wish  to  fix  an  indorser  by  pro- 
test? And  is  the  same  law  merchant  to  bear 
them  out  in  these  two  conflicting  pretensions  ? 
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This  is  the  practice  which  the  plaintiffs  gravely 
ask  the  court  to  sanction,  and  entail  upon  pos- 
terity, in  opposition  to  the  known  and  estab- 
lished *law  of  the  land  regulating  [*749 
time,  and  in  the  teeth,  too,  of  a  Statute  of 
Usury,  which  speaks  a  language  too  plain  to 
be  misunderstood,  and  whose  provisions  are 
too  salutary  to  be  disregarded. 

Custom  or  usage  may  be  proved  for  the  pur- 
pose of  showing  that  the  excess,  if  any,  was 
not  taken  for  interest,  but  as  a  compensation 
for  remittance,  commissions,  &c.,  not  for  the 
purpose  of  justifying  the  taking  over  the  rate 
fixed  by  law.  No  usage  can  justify  this  (Ord 
on  Usury,  58,  59.  60,  61  ;  Dunham  v.  Gould, 
16  Johns.,  367;  Orisling  v.  Wood,  Cro.  Eliz., 
85),  any  more  than  it  could  control  an  express 
contract.  (Teates  v.  Pirn,  Holt  N.  P.,  95.) 

In  the  case  of  Dunliam  v.  Gould,  16  Johns., 
367,  the  Chancellor  in  giving  the  opinion  of 
the  court,  says,  "  it  is  perfectly  idle  to  talk  of 
a  custom  of  merchants  to  take  a  commission 
above  the  legal  rate  of  interest,  on  the  ex- 
change of  notes.  Custom  of  merchants  is  not 
applicable  to  such  a  case.  It  is  not  matter  of 
trade  and  commerce  within  the  law  merchant, 
and  if  there  were  such  a  local  usage  in  N.  Y., 
it  would  be  null  and  void,  and  could  not  be 
set  up  us  a  pretext  or  cover  to  trample  down 
the  law  of  the  land.  The  money  lenders 
throughout  the  country  might  as  well  set  up 
a  practice  of  their  own,  and  then  plead  it  in 
bar  of  the  Statute."  If  the  practice  of  the 
plaintiffs  is  adjudged  good,  then  the  practice 
of  six  or  eight  banks  in  this  State  will,  in 
effect,  be  pleaded  in  bar  of  the  Statute.  They 
will  be  permitted  to  trample  down  the  law  of 
the  land.  Lord  IjOughborough(Ex  parte  Ayns- 
worth,  4  Ves.,  678)  says  that  the  custom  of 
trade  to  take  over  5  per  cent,  (or  the  legal  rate 
of  interest  in  England)  cannot  authorize  a 
greater  demand  than  5  per  cent. 

The  language  of  Lord  Mansfield,  used  in 
the  case  of  Jestor^s  v.  Brooke,  2  Cowp.,  796, 
when  speaking  of  the  case  of  Floyer  v.  Ed- 
wards, 1  Cowp.,  112,  will  not  warrant  the 
idea  that  usage,  be  it  ever  so  constant,  would 
justify  the  taking  of  usury  ;  on  the  contrary, 
he  expressly  says  it  will  not.  The  inquiry  in 
the  case  of  Floyer  v.  Edwards,  was,  whether 
the  transaction  was  a  borrowing  and  lending, 
and  in  this  view  the  usage  was  taken  into  con- 
sideration. 

In  one  case  (Noble  v.  Durell,  3  T.  R,  271) 
the  defendant  undertook  to  set  up  a  custom 
in  Southhampton,  that  a  pound  should  be  18 
oz.  The  Statutes  of  England  having  fixed  the 
pound  at  16,  Lord  Kenyon  *says  this  [*75O 
custom  cannot  be  supported.  Among  other 
things  he  says,  "  as  well  might  it  be  contended 
that  a  custom  could  prevail  in  a  particular 
place,  that  a  certain  number  of  days  less  than 
seven  should  constitute  a  week."  Rex  v.  Wa- 
jor,  4  T.  R.,  750,  was  a  conviction  on  the  23 
Car.  2,  for  buying  corn  July  23, 1791,  at  New- 
port, in  the  Isle  of  Wight,  different  from  the 
Winchester  bushel.  It  appeared  by  the  evi-  • 
dence  set  forth  in  the  conviction,  that  the 
corn  was  was  bought  by  the  customary  meas- 
ure used  in  the  Isle  of  Wight,  which  contains 
a  pint  more  than  the  Winchester  measure. 
The  defendant  was  convicted  in  the  sum  of 
40s.  and  £1,015,  the  value  of  the  corn.  The 
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court,  notwithstanding  this  strong  proof  of 
usage  or  custom,  sustained  the  conviction.  In 
this  case,  too,  it  appeared  that  the  subsequent 
Act  of  Parliament,  requiring  the  return  of 
corn,  had  noticed  the  custom,  and  required 
the  return  according  to  such  customary  meas- 
ure. It  was  contended  that  these  subsequent 
Acts  had  repealed  the  Statute  22  Car  2,  and 
justified  the  custom.  Lord  Kenyon  held 
otherwise,  and  said,  "we  cannot  get  rid  of 
these  positive  Statutes."  In  Rex  v.  Arnold,  5 
T.  R. ,  353,  the  buyer  in  Huntington  was  con- 
victed of  purchasing  corn  different  from  the 
Winchester  measure.  Lord  Kenyon  refers  to 
this  custom  of  farmers,  which  existed  in  many 
parts  of  the  kingdom,  and  regrets  that  their 
obstinacy  should  have  prevented  the  operation 
of  the  Statute  of  Charles  II.  The  defendant 
was  convicted,  notwithstanding  the  proof  of 
custom.  These  are  strong  and  conclusive  au- 
thorities to  show  that  a  custom,  however  well 
proved,  or  however  prevalent,  cannot  be  set 
up,  in  opposition  to  the  law  of  the  land. 

In  most  countries,  guards  have  been  pro- 
vided by  law,  against  impositions  upon  com- 
munity, in  the  use  of  false  weights  and  meas- 
ures. This  is  highly  penal  in  our  own  State, 
(1  R.  L.,  376,  379,  sec.  12),  and  the  offender, 
in  public  estimation,  is  justly  considered  infa- 
mous. Courts  of  justice  have  always  been 
rigid  in  enforcing  these  Statutes,  inflicting 
punishment  for  the  most  trifling  violation. 
Why  was  this?  The  reason  is  obvious ;  be- 
cause weights  and  measures  are  of  constant 
and  daily  use  in  our  dealings  with  one  another, 
and  because  the  frequent  use  of  the  same  false 
751*]  weight  or  measure  would  *enable  its 
possessor  to  commit  extensive  injury  upon  his 
customers.  That  the  variation  is  small,  while 
it  manifests  a  meanness  in  depravity,  has  a 
tendency  to  shield  the  offender  from  punish- 
ment. The  injury  becomes  great  by  repeti- 
tion. An  extensive  merchant,  by  little  and  lit- 
tle, filches  property  from  his  customers,  by  the 
use  of  false  weights  and  measures.  What 
would  courts  of  justice  say  to  such  a  merchant, 
who,  when  indicted,  should,  as  the  plaintiffs 
have  done  in  this  case,  plead  theextensiveness 
of  the  practice.  Would  they  not  say,  that 
"the  law  and  not  the  practice  of  others  is  to 
be  your  guide,  and  what  you  offer  in  justifica- 
tion shows,  if  true,  the  necessity  of  an  imme- 
diate corrective."  For  the  purpose  of  showing 
what  usages  are  good,  and  how  far  they  are  to 
operate  when  proved,  and  the  manner  of  prov- 
ing them,  I  refer  the  court  to  the  cases  of 
Thomas  v.  Graves,  and  Toomer,  1  Rep.  Const. 
Court  of  S.  C-,  308;  Same  v.  O'Hara,  Id.,  303, 
Cotton  v.  Johnson,  3  Salk-.,  110,  111,  and  Trott 
v.  Wood,  \  Gall.  443.  Errors  merely  acqui- 
esced in,  do  not  constitute  the  law.  In  Lench  v. 
Pargiter,  Doug.  68,  the  practice  under  the 
Lord's  Act,  had  been  one  way  for  30  years, 
but  was  altered  the  first  time  the  Statute  came 
under  the  consideration  of  the  court. 

In  Butt  v.  Conant,  1  Brod.  &  Bing.,  548, 
speaking  of  usage,  Dallas.  Ch.  J.  says:  "If 
the  practice  were  against  the  first  principles  of 
constitutional  law,  and  an  evident  encroach- 
ment upon  the  rights  of  the  subject,  I  would 
go  even  the  length  of -saying,  if  it  were  of  this 
description,  and  were  sanctioned  by  the  ex- 
pressions of  one  of  the  judges,  in  such  a  case 
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1  would  not  hold  it  to  be  law  if  it  had  existed 
from  the  foundation  of  Rome." 

A  custom  contrary  to  public  good,  or  injuri- 
ous to  a  multitude  and  beneficial  only  to  some 
particular  persons,  is  repugnant  to  the  law  of 
reason,' and  consequently  void.  (Danv.,  424, 
427.)  The  judges  say,  in  things  against  law 
and  reason,  usage  is  to  no  purpose.  (Plo%vd., 
170.)  Customs  ought  to  be  beneficial  to  alii 
but  may  be  good  when  against  the  interest  of 
particular  persons,  if  for  the  public  good. 
(Dyer,  60.)  A  custom  that  begins  by  the  extor- 
tion of  lords  of  manors,  is  judged  wanting  a 
lawful  beginning, and  therefore  void.  (Plowd 
332  ;  Dyer,  199.) 

*The  case  of  Rex  v.  Major,  4T.  R.,  [*752 
750,  also  shows  that  statutes  passed  after  the 
existence  of  the  custom  or  usage  is  known, and 
in  some  measure  sanctioning  them,  by  author- 
izing returns  according  to  the  custom,  do  not 
effect  a  general  law  in  relation  to  the  same  sub- 
ject. If  the  Legislature  knew,  at  the  time 
they  incorporated  the  plaintiffs,  that  banks 
were  in  the  habit  of  calling  360  days  a  year, 
when  calculating  interest,  this  case  shows  that 
such  a  circumstance  will  furnish  no  argument 
for  exempting  them  from  the  operation  of  a 
permanent  and  plain  law  of  the  land.  In  the 
language  of  Ld.  Kenyon,  they  cannot  get  rid 
of  the  operation  of  such  a  positive  law  as  the 
Statute  of  Usury.  The  convictions  under  the 
Corn  Laws  were  upon  penal  statutes,  where  the 
utmost  strictness  is  observed  in  construction, 
that  the  greatest  latitude  allowed  in  defense. 
They  go  to  prove, beyond  all  controversy, that, 
on  an  indictment  against  a  natural  person,  the 
facts  shown  in  this  case  would  insure  his  con- 
viction. 

The  court  will  find,  if  they  examine  the 
Acts  incorporating  the  different  banks  in  this 
State,  that  most  of  them  are  restricted  in  their 
discounts  to  six  per  cent,  and  those  in  the  City 
of  N.  Y.,  which  are  not  so  restricted,  usually 
confine  themselves  to  that  rate,  otherwise  they 
could  not  do  business.  Now  a  bank  that  takes 
at  the  rate  of  6  per  cent,  may  call  any  number 
of  days  less  than  365  a  year,  and  calculate  in- 
terest accordingly,  provided  they  do  not  get 
over  7  per  cent.  They  undoubtedly  violate 
their  charter,  but  are  not  guilty  of  usury. 

It  may  be  supposed  that  the  amount  re- 
ceived was  too  trifling  for  the  notice  of  a  court 
of  justice,  and  that  judgment  would,  therefore, 
be  given  for  the  plaintiffs.  I  will  not  for  a 
moment  entertain  the  idea  that  such  a  supposi- 
tion is  correct.  The  Statute  of  Usury  must  be 
protected  from  the  most  trifling  violations,  or 
not  at  all.  The  Legislature  have  set  bounds  to 
the  unfeeling  and  avaricious  lender,  which  he 
is  not  to  pass  with  impunity  ;  and  that  court 
is  guilty  of  treachery  to  the  public,  that  does 
not  confine  him  within  legislative  limits.  That 
judge  would  ill  deserve  a  seat  upon  the  bench 
of  justice,  who  should  let  his  decision  be  at  all 
influenced  by  the  amount  which  the  violator 
of  the  Statute  *had  received.  If  26  [*753 
cents  can  be  received  upon  the  Statute  with 
impunity,  so  can  $26,  and  there  is  nothing  to 
be  done  by  a  court  of  justice  but  rigidly  to  ad- 
here to  the  rate  fixed  by  statute.  In  the  case 
of  Rex  v.  Major,  lb.,  the  difference  between 
the  measures  was  trifling,  and  yet  no  one  ever 
thought  of  urging  that  as  an  argument  in  favor 
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of  the  defendant's  acquittal.  I  challenge  gen- 
tlemen to  point  out  a  case  where  the  amount 
received  has  ever  been  taken  into  considera- 
tion, for  the  purpose  of  deciding  whether  the 
transaction  was  usurious.  If  the  amount  ex- 
ceeds the  rate  fixed  by  statute,  it  is  usurious, 
no  matter  how  trifling  the  excess.  The  cases 
authorizing  the  taking  of  interest  in  advance, 
may  be  cited  for  this  purpose.  I  was  aware  of 
the  case  of  Manhattan  Co.  v.  Oagood,  15. Johns., 
162,  cited  on  the  other  side,  and  I  am  also 
aware  that  that  decision  is  not  supported  by 
the  authorities  relied  on.  Yet,  if  that  case  is 
introduced  for  the  purpose  of  showing  that 
the  violations  of  the  plaintiffs  are  to  be  sanc- 
tioned, it  proves  too  much  ;  for  we  then  have 
no  Statute  of  Usury  at  all  ;  and  if  this  is  the 
extent  to  which  that  decision  is  to  lead,  I  trust 
this  court  will  pronounce  it  not  law. 

Something  has  been  said, and  more  probably 
will  be,  in  regard  to  the  consequences  of  a 
decision  against  the  plaintiffs.  This  is  an  ar- 
gument seldom  resorted  to  when  other  sub- 
stantial grounds  can  be  taken.  It  is  generally 
the  last,  and  with  parties  situated  like  the 
plaintiffs,  the  most  desperate  effort.  Such 
arguments,  however,  can  never  assist  any  per- 
son in  arriving  at  the  truth.  In  the  case  of 
Waters  v.  Stewart,  1  Cai.  Cas.,  66,  Oh.  J.  Spen- 
cer, in  giving  his  opinion  in  the  Court  of  Er- 
rors, says:  "Arguments  ab  inconvenienti  have 
been  suggested.  There  can  scarcely  exist  a 
case,  however  well  settled,  where  such  argu- 
ments cannot  be  urged.  They  prove  nothing, 
and  should  be  listened  to  only  in  doubtful 
cases."  In  the  case  of  Langdon  v.  Potter,  3 
Mass.,  215,  Ch.  J.  Parsons,  says  :  "Arguments 
drawn  from  inconvenience,  are  to  have  weight 
only  in  doubtful  cases."  In  the  present  case 
nothing  is  doubtful. 

Private  Statutes,  made  for  the  accommoda- 
tion of  particular  citizens  of  corporations, 
754*]  ought  not  to  be  so  construed  as  *to  af- 
fect the  rights  or  privileges  of  others,  unless 
such  construction  results  from  express  words 
or  necessary  implication.  (Coolidgev.  Williams, 
4  Id.,  145.) 

It  may  be  well,  perhaps,  since  arguments  ab 
inconvenienti  have  been  used  for  the  plaintiffs, 
to  turn  the  attention  of  the  court,  for  a  mo- 
ment, to  the  consequences  of  a  decision  against 
the  defendant.  The  plaintiffs,  by  calling  360 
days  a  year,  have,  ever  since  their  incorpora- 
tion, made  every  73d  dollar  of  discount  over  7 
per  cent.  The  only  true  way  of  testing  the 
operation  of  any  practice  is,  by  viewing  its 
consequences  for  a  long  course  of  years,  and 
for  the  purpose  of  showing  this,  I  have  made 
a  calculation,  giving  its  effects  upon  $1,000,- 
000  for  a  century.  By  this  calculation  it  will 
appear,  that  in  a  century,  over  $12,000,000 
will  be  illegally  taken.  This  makes  an  annual 
average  of  $120,000.  The  circulating  medium 
of  the  U.  S.  is  probably  not  far  from  $150,- 
000,000.  The  amount  of  the  annual  average 
which  would  be  thus  illegally  taken,  upon  the 
principle  contended  for  by  the  plaintiffs,  from 
the  whole  U.  S.,  over  and  above  7  per  cent., 
would  be  $18,000,000.  The  inconsiderable  sum 
which  will  probably  be  lost  by  a  judgment 
against  the  plaintiffs,  compared  with  the  enor- 
mous tax  which  will  certainly  be  entailed  upon 
community  by  a  contrary  decision,  sinks  into 
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utter  insignificance.  The  amount  which  will 
be  lost  to  the  plaintiffs,  will,  in  all  probability, 
fall  far  short  of  what  they  have  illegally  tak- 
en ;  and  it  is  of  immense  importance  to  a 
growing  commercial  country  like  ours,  that 
questions  of  this  sort  should  be  settled  upon 
true  principles.  If  we  were  compelled  to  make 
our  loans  from  foreigners,  upon  the  princi- 
ples contended  for  by  the  plaintiffs'  counsel, 
the  effect  would  be  utter  destruction.  In  a 
very  short  time  the  whole  wealth  of  the  coun- 
try would  be  exhausted  by  such  illegal  exac- 
tions. Compared  with  such  a  state  of  things, 
the  paltry  tax  upon  tea,  which  contributed  to 
produce  the  Revolution,  would  have  been  in- 
significant indeed.  The  restrictions  against 
usury  are  founded  on  the  strongest  reasons  of 
policy  and  morality ;  they  have,  therefore, 
been  imposed  in  almost  every  age  and  coun- 
try. It  is  no  law  of  doubtful  policy  or  expedi- 
ency *which  you  are  called  upon  by  [*755 
the  defendant  to  enforce.  It  is  a  law  which 
the  greatest  and  the  best  of  judges  have  felt 
bound  to  watch  with  unceasing  vigilance, 
guarding  its  provisions  from  the  most  trifling 
infractions,  and  enforcing  its  penalties  fear- 
less of  consequences.  It  is  a  law  which  our 
very  nature  renders  necessary,  and  which  has 
been  hallowed  by  the  sanction  of  accumulated 
ages.  It  is  not  like  some  exploded  edict  of 
despotic  power,  preserved  as  a  pretext  for 
plunder  and  oppression.  It'  is  one  of  the  few 
restraints  which,  in  the  most  corrupt  time, 
have  always  been  placed,  even  by  the  very 
worst  rulers,  upon  the  rapacity  of  the  worst 
part  of  community,  for  the  protection  of  the 
poorest.  It  is  prohibited  by  the  common  law,, 
and  the  punishments  inflicted  for  its  restraint 
have  been  rigorous  and  severe.  It  is  laid 
down  in  the  books  as  a  sound  rule  of  consl ruc- 
tion, and  in  some  cases  by  legislative  enact- 
ment, that  the  Statute  shall,  in  all  cases,  be 
construed  most  strongly  against  the  usurer, 
though  the  borrower  was  formerly  considered 
a  particeps  criminu.  That  idea  is  now  justly  ex- 
ploded, considering  that  he  is  in  the  power  of 
the  lender,  and  necessarily  submits  to  his 
terms.  The  desire  of  gain  insensibly  vitiates 
the  heart.  It  was.  therefore,  wise  for  govern- 
ments to  erect  a  shield  over  the  weaknesses, 
and  a  check  upon  the  passions  of  men,  to  pro- 
tect those  oppressed  with  pecuniary  embarrass- 
ments from  the  depredations  of  unfeeling  ava- 
rice, and  to  guard  weak  and  unfortunate  indi- 
viduals from  the  fangs  of  the  Shylock.  All 
privileged  associations  should  be  watched  with 
Argus  eyes.  They  should  be  regarded  with 
distrust.  It  is  the  duty  of  courts  to  keep 
them  within  the  bounds  prescribed  by  the 
Legislature.  They  are  opposed  to  the  genius 
of  our  government,  and  if  tolerated,  should 
not  be  permitted  to  abuse  the  privileges  with 
which  they  are  intrusted. 

These  considerations  apply  with  peculiar 
force  to  incorporated  banks.  Drawing  around 
them,  as  they  evidently  do,  a  silent  yet  power- 
ful influence  in  the  neigborhood  where  they 
are  situated,  they  will  ever  be  watched  with 
jealousy  by  a  people  alive  to  their  rights  and 
liberties.  Banks  being  granted  for  the  ex- 
press purpose  of  loaning  money,  *the  [*756 
rule  of  construction  of  the  Statute  of  Usury 
will  not  be  softened  in  their  favor.  If  the 
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principle  contended  for  by  the  opposite  coun- 
sel be  correct,  what  salutary  statute  can  here- 
after stand  against  the  usages  of  trade?  What 
law  can  hereafter  be  enacted,  which  may  not 
be  trodden  down  by  the  custom  of  banks? 

Mr.  D.  Cody,  in  reply.  It  is  certainly  well 
settled  by  the  authorities  cited  in  the  opening, 
that  to  constitute  usury,  so  as  to  avoid  the  se- 
curity, there  must  be  a  corrupt  agreement. 
No  case  has  been  produced  to  the  contrary. 
If  this  be  necessary,  then,  in  order  to  consti- 
tute the  offense  with  which  we  are  charged, 
we  must  have  had  an  associate.  It  is  difficult 
to  conceive  how  there  can  be  a  corrupt  agree- 
ment without  there  being  two  parties.  These 
are  essential  to  every  contract.  Who  is  the 
person  with  whom  we  have  made  the  corrupt 
bargain  charged  upon  us  ?  Not  the  defend- 
ant. He  disavows  it.  It  is  denied  that  he 
knew  anything  of  the  usury  till  some  time 
after  the  note  in  question  was  discounted;  and 
his  counsel  complain  that  he  has  been  prac- 
ticed upon  from  the  beginning,  without  know- 
ing anything  of  the  imposition.  All  is  a  re- 
cent discovery. 

Now  I  propose  to  show,  conclusively,  that 
there  never  was  a  case  of  usury  without  the 
concurrence  of  two  parties.  Smith  v.  Beach, 
3  Day  Cas.,  26,  is  a  respectable  authority  to 
this  point,  and  will  be  found  to  accord  as  well 
with  the  spirit  of  all  the  cases,  as  with  reason 
and  common  sense.  The  point  there  directly 
decided  was,  that  a  corrupt  agreement,  in 
which  the  minds  of  the  parties  meet,  is  neces- 
sary to  constitute  usury  ;  and  therefore,  where 
more  than  lawful  interest  was  reserved,  with 
the  knowledge  of  the  lender,  but  without  the 
knowledge  of  the  borrower,  it  was  held  that 
the  transaction  was  not  usurious.  The  reason- 
ing of  the  court  is  directly  applicable  to  this 
case,  and  if  it  be  law,  is  conclusive  in  favor  of 
the  plaintiffs.  "A  corrupt  agreement  (they 
say)  is  essential  to  constitute  usury ;  and  to 
form  a  corrupt  agreement,  as  in  all  other  con- 
tracts, the  minds  of  the  parties  must  meet. 
The  assent  of  Beach  (the  defendant)  was, 
therefore,  as  essential  to  the  existence  of  an 
757*]  usurious  agreement,  *as  that  of  Bird, 
the  plaintiffs'  testator.  From  theses  premises 
it  follows,  as  an  undeniable  consequence,  that 
there  could  be  no  corrupt  agreement  while 
either  of  the  parties  remained  ignorant  of  the 
excessive  reservation  ;  and  the  jury  ought  to 
have  been  so  instructed."  It  will  be  seen,  by 
that  case,  that  the  Conn.  Statute  is  the  same, 
in  substance,  as  our  own.  The  same  argu- 
ments were  urged  as  here,  against  the  necessi- 
ty of  a  corrupt  agreement.  It  was  said  to  be 
enough  that  the  lender  voluntarily  made  an 
usurious  reservation  ;  and  of  the  fact  that  he 
did  so  there  was  no  dispute  ;  but  the  law  was 
denied  by  the  court.  The  ignorance  of  the 
borrower  precluded  the  possibility  of  an  agree- 
ment. 

The  several  provisions  in  the  1st  and  2d  sec 
tions  of  the  Statute  of  Usury  (1  R.  L. ,  64), 
show  that  the  distinction  between  the  two 
cases,  of  a  corrupt  agreement  and  the  receipt 
of  excessive  interest  by  the  lender  without  the 
concurrence  of  the  borrower,  was  intended  to 
be  kept  up  by  the  Legislature.  The  1st  sec- 
tion provides  for  the  case  of  taking  excessive 
interest  for  the  forbearance  of  money,  or  re- 
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serving  it  by  certain  contracts  or  securities.  If 
so  taken  or  reserved,  the  contract  or  security  is 
declared  void.  The  contract  itself  is  vitiated 
by  the  corrupt  agreement.  The  2d  section  was 
intended  to  provide  for  taking  usurious  inter- 
est, in  the  same  way,  and  it  gives  the  remedy. 
Within  one  year  the  borrower  may  recover 
back  the  excess.  If  not  knowingly  paid,  the 
Statute  could  never  have  intended  to  confine 
him  to  the  year.  If  ignorantly  paid,  he  has 
the  six  years,  and  might  recover  it  back,  upon 
the  general  principle  that  it  was  money  paid 
through  mistake  or  fraud.  It  stands  on  the 
same  footing  as  money  twice  paid  on  a  note  by 
mistake.  Suppose  an  illiterate  man  to  borrow 
$100,  and  the  lender  fraudulently  draws,  and 
procures  him  to  sign  a  note  for  $105.  This 
would  not  be  void  for  usury,  but  for  fraud  ; 
whereas,  if  the  lender  should'say,  I  must  have 
$105,  and  the  borrower  then  should  sign  a  note 
for  that  sum,  it  would  be  void  for  usury.  If 
gentlemen  are  willing  to  abide  by  their  own 
admissions,  the  case  is  against  them.  They 
are  loud  in  urging  the  entire  ignorance  of  their 
client  that  any  excess  was  demanded;  and  in- 
deed, *this  is  plain  from  the  proof,  if  [*75S 
the  concession  had  not  been  made.  The  de- 
fendant never  thought  of  an  usurious  contract. 
It  was  made  out  by  calculation  and  inference. 
The  note  is  presented  and  the  money  received, 
silently,  in  the  ordinary  course  of  business, 
without  dreaming  of  usury.  Neither  Maynard 
nor  Spencer  were  authorized  to  part  with  the 
notes  at  an  usurious  rate  of  discount.  The 
circumstances  under  which  the  second  note 
was  discounted  are  not  explained  ;  but,  as  to 
the  first  and  second,  both  parties  agree  that 
the  defendant  acted  unwittingly.  If  the  agent 
had  sworn  that  he  paid  $40  excess,  without 
knowing  what  he  was  about,  it  might  have 
been  recovered  back  within  6  years,  in  an  ac- 
tion for  money  had  and  received,  upon  gen- 
eral principles,  but  the  note  would  not  be  void 
for  usury. 

The  first  counsel  for  the  defendant  conceded 
that  if  the  second  note  was  valid,  we  may  re- 
cover for  that.  If  void,  we  may  go  for  the 
first,  if  that  be  good.  Upon  the  latter,  it  is 
said  we  took  interest  for  three  days,  which  it 
had  already  run  when  presented  for  discount; 
but  was  it  not,  to  all  legal  purposes,  discounted 
Sept.  12  ?  It  was  carried  for  discount  on  that 
day,  and  on  an  objection  being  made  to  the 
form  of  the  note,  another  was  afterwards 
substituted  in  an  acceptable  shape,  which  was 
actually  discounted  upon  the  15th.  The  money 
was,  then, virtually  set  apart  from  this  purpose 
upon  the  12th.  There  was  a  proposition  to  do 
it,  which  was  afterwards  executed.  Take  the 
case  of  a  request  for  a  loan  in  the  morning, 
and  the  money  laid  apart  for  the  purpose,  but 
not  actually  counted  out  till  the  next  day.when 
the  loan  is  completed ;  would  it  not  be  iniqui- 
tous to  object  usury  ?  The  court  are  called 
upon  to  presume  what  the  contract  was  ;  for 
none  of  an  usurious  nature  is  shown;  and  they 
will  not  make  a  presumption  which  shall  in- 
volve the  party  in  guilt. 

But  what  is  the  legal  date  of  a  note  ?  It  is 
the  time  of  delivery.  (Lansing  v.  Gaine,  2 
Johns.,  300.)  This  was  Apr.  15,  when  a  dis- 
count for  90  days  was  rightly  taken;  for  it  had 
that  time  to  run.  Had  an  action  been  prose- 
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cuted  before  the  expiration  of  that  time,  it 
would  not  have  lain.  The  court  would  rather 
presume  this  to  have  been  the  contract,  than 
75J)*]  impute  the  crime  *of  usury.  Suppose 
the  note  had  been  antedated  a  year,  by  mis 
take,  and  the  discount  fora  quarter  taken.  The 
court  would  still  say  to  the  holder,  "  your  en- 
gagement was  to  wait  the  90  days,  for  which 
you  may  take  the  discount:  but  cannot  sue  be 
fore  the  expiration  of  the  time." 

It  is  said  that  our  miscalculation  was  inten- 
tional; but  this  is  not  necessarily  so.  Will  the 
court  presume  it  ?  The  division  of  time  is  of 
human  invention  ;  and  there  is  no  such  abso- 
lute certainty  and  plainness  in  measuring,  as 
to  preclude  mistake.  We  are  told  that  the 
Statute  speaks  of  a  year,  or  a  longer  or 
shorter  time,  and  that  quarters  and  months  are 
not  taken  into  account ;  but  we  are  not  in- 
formed what  operation  to  adopt,  in  order  to 
reach  the  law  of  less  than  a  year.  You  divide 
365  days  by  12,  if  you  are  seeking  for  a  month, 
and  reject  the  fractions.  This  gives  a  quotient 
of  80,  which  multiplied  by  3  gives  90  days,  or 
a  quarter  of  a  year,  if  fractions  are  still  to  be 
disregarded.  Upon  this  principle,  on  a  60 
days'  loan,  you  get  the  interest  for  a  year,  and 
divide  by  6. 

But  suppose  90  days  are  improperly  called 
i  of  a  year;  on  looking  at  the  calculation,  the 
court  will  see  that  the  interest  is  calculated  for 
90  days,  excluding  the  first  day  of  the  date, 
which  was  also  the  day  of  the  lending;  so  that 
in  truth  the  only  question  is,  whether  the 
lender  is  entitled  to  interest  on  the  day  upon 
which  he  loans  the  money.  Is  it  to  be  tolerated 
that  we  are  to  forfeit  ourjsecurity  for  the  whole 
sum  merely  because  we  have  charged  interest 
for  the  first  day  ?  Will  the  court  say  that  be- 
cause the  calculation  happens  to  cover  that 
day,  that  so  small  a  mistake,  even  if  it  be  one, 
shall  overturn  the  whole  demand  ?  But  is 
it  a  mistake  ?  Every  law  book,  speaking  of 
time,  tells  us  that  fractions  of  a  day  are  to  be 
rejected.  This  is  an  established  general  rule, 
and  only  to  be  departed  from  when  it  becomes 
material  to  inquire  beyond  it,  upon  principles 
of  necessity,  or  for  the  sake  of  equity.  Are  we 
to  be  stigmatized  as  usurers  on  such  ground  as 
this  ? 

It  was  not  our  fault  that  we  discounted  the 
second  note  before  the  first  had  run  out;  though 
be  this  as  it  may,  it  could  not  change  the 
character  of  the  first  note.  But  such  a  trans- 
action is  not  usury,  even  if  it  is  to  be  deemed 
76O*]  a  continuation  *of  the  first.  The  party 
was  under  a  necessity  of  obtaining  the  dis- 
count of  his  note  thus  early,  in  order  to  com- 
ply with  the  course  of  business  which  is  uni- 
versal at  the  banks  throughout  the  commer- 
cial community.  It  was  in  reference  to  the 
discount  days,  which  cannot  be  so  regulated 
as  to  meet  the  views  of  individuals.  Upon  the 
question  coming  up  in  Brown  v.  Harraden,  4 
T.  R.,  148,  whether  three  days  of  grace  are  to 
be  allowed  upon  a  promissory  note,  Ld.  Ken- 
yon  gives  great  influence  to  the  universal  prac- 
tice which  prevailed  on  this  subject.  He  says, 
in  addition  to  these  considerations,  we  are  now 
told  that  it  has  been  the  constant  practice  at 
the  Bank,  and  at  the  principal  bankers,  to 
make  this  allowance  on  promissory  notes. 
Then,  if  we  were  to  make  a  decision  in  opposi- 
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tion  to  all  this  practice,  it  would  be  attended 
with  the  most  serious  consequences  ;  for  these 
notes  are  circulated  not  only  throughout  this 
country,  but  also  over  several  other  countries 
of  Europe.  Many  of  them  have  been  dis- 
counted, and  interest  taken,  on  the  supposi- 
tion that  three  days  of  grace  are  allowed.  But 
if  we  were  to  determine  that  no  such  allow- 
ance ought  to  have  been  made,  all  those  par- 
ties would  be  involved  in  the  crime  of  usury." 

This  case  goes,  moreover,  to  show  the  weight 
which  is  given  to  arguments  ab  inconvenienti 
upon  these  commercial  questions.  The  conse- 
quences to  be  deprecated  are  the  overthrow  of 
floating  paper,  which  has  always  been  sup- 
posed to  be  good,  and  the  involving  thousands 
of  innocent  men  who  never  dreamed  that  they 
were  taking  excessive  interest,  in  the  crime  of 
usury. 

We  accede  the  distinction  made  between 
mistakes  of  law  and  mistakes  of  fact.  Knock- 
ing a  man  down  in  the  street,  or  shooting  at 
him,  and  taking  his  life,  will  constitute  murder 
whether  the  offender  knows  that  it '  comes 
within  the  legal  definition  of  this  crime  or  not. 
But  the  two  cases  of  Brown  v.  Harraden,  and 
Glassford  v.  Lainy,  1  Campb.,  149,  furnish  a 
complete  illustration  of  the  distinction  between 
a  mere  mistake  of  the  law,  and  the  one  in- 
sisted upon  in  this  case.  We  claimed  the  right 
to  have  the  first  day  upon  each  note  included. 
This  is  the  mistake,  if  it  can  be  called  one. 
*We  intended  no  more  than  7 per  cent.  [*7(J1 
for  the  whole  time:  and  the  mistake  of  includ- 
ing the  first  day  was  one  of  fact  merely. 

Flayer  v.  Edwards,  Cowp.,  112;  Lofft.  596, 
S.  C.,  was  cited  in  order  to  show  that  the  in- 
tention of  the  parties  is  material  ;  that  they 
must  both  concur  in  the  bargain  ;  and  The 
Bank  v.  Butts,  9  Mass.,  49,  with  the  same  view. 
No  mistake,  in  those  cases,  was  pretended. 
There  could  be  none.  The  latter  was  of  notes 
palpably  usurious.  It  was  the  case  of  taking 
two  distinct  notes  for  the  same  money.  A  note 
is  taken,  say  for  the  principal,  at  three  years — 
other  notes  are  taken  for  a  part  of  the  same  sum, 
at  the  same  time,  at  shorter  dates.  This  is  the 
case  of  The  Bank  v.  Butts,  yet  the  question  of 
intention  was  left  open  to  be  referred  to  a  jury  ; 
and  that  question  is  always  involved  where 
a  party  is  on  trial  for  a  crime.  There  are  cer- 
tain offenses  to  which  knowledge  is  essential, 
and  must  be  averred  in  an  indictment.  The 
crime  of  passing  counterfeit  money  is  one. 
Usury  is  another.  The  intention  of  the  parties 
is  here  the  gist  of  the  inquiry,  and  must  always 
be  left  for  the  jury  to  pass  upon.  A  man 
takes  8  per  cent,  ignorantly — unexplained,  it 
would  be  usury,  tf  shown  to  have  been  acci- 
dent, it  would  be  otherwise.  Thus,  even  in 
The  Bank  v.  Butts,  the  act  of  taking  the  smaller 
notes  was  open  to  explanation,  and  the  prima 
facie  case,  made  out  by  the  defendant,  might 
have  been  done  away,  by  proof  on  the  other 
side. 

It  is  complained  that  our  calculations  .were 
made  in  secret ;  that  the  business  was  so  man- 
aged that  they  could  not  be  comprehended  by 
the  borrower."  But  what  ought  the  court  to 
infer  under  all  these  circumstances  ?  Here  is 
plainly  room  for  mistake.  What  should  the 
presumption  be  ?  Olasuford  v.  Laing,  Campb., 
N.  P.,  149,  and  Buckley  v.  Guildbank,  Cro. 
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Jac.,  678,  are  strong  cases  to  show  that  where 
the  court  can  infer  a  mistake  in  taking  the 
excess,  they  will  do  it,  in  order  to  avoid  imput- 
ing the  offense  of  usury.  Taking  a  trifling 
excess  beyond  the  legal  interest,  according  to 
an  extensive  practice  among  money  lenders,  is 
a  subject  also  of  this  rule  of  presumption  in 
favor  of  innocence.  Thus,  Lord  Mansfield,  in 
Flayer  v.  Edwards,  1  Cowp.,  115:  "  Upon  a 
762*]  nice  calculation  *it  will  be  found,  that 
the  practice  of  the  Bank  in  discounting  bills 
exceeds  the  rate  of  5  per  cent. ,  for  they  take 
interest  for  the  whole  time  the  bills  run,  but 
pay  only  part  of  the  money,  to  wit :  by 
deducting  the  interest  first ;  yet  this  is  not 
usury."  Tfte  Manhattan  Co.  v.  Osgood,  15 
Johns.,  162,  was  decided  upon  the  same  prin- 
ciple. 

If  gentlemen  object  to  our  rule  of  calcula- 
tion, they  ought  to  have  supplied  us  with  a 
better.  The  practice  of  calling  60  days  £  of  a 
year,  in  calculating  interest,  has  prevailed  for 
a  great  length  of  time  ;  and  with  a  perfect 
knowledge  of  this  practice,  it  will  be  seen  that 
almost  every  Act  for  incorporating  banks  re- 
fers to  60  day  notes.  Being  the  most  usual 
kind  of  bank  paper,  and  understood  in  the 
long  continued  practice  of  the  commercial 
world  to  mean  £  of  a  year,  is  it  too  much  to  say 
that  the  Legislature  referred  to  them  in  this 
character?  Indeed,  they  are,  as  we  have  shown, 
in  fact,  £,  if  you  take  them  as  the  aliquot  part, 
and  reject  the  fraction. 

It  was  not  usurious  to  discount  the  2d  and 
3d  notes  before  the  ones  for  which  they  were 
substituted  fell  due.  If  there  had  been  an 
original  express  agreement  to  this  effect,  it 
would  have  been  another  question ;  but  the 
existence  of  any  such  agreement  is  negatived 
by  the  proof. 

SUTHERLAND,  J.  The  note  on  which  this 
suit  was  brought,  bears  date  the  14th  of  Mar., 
1821,  and  is  payable  in  90  days  after  date.  It 
was  presented  at  the  Bank  on  the  15th  ;  $18.09 
paid  as  the  discount  and  interest  upon  it.  It 
fell  due  on  the  15th  June.  The  interest  was 
calculated  as  in  the  case  of  The  N.  T.  F.  Ins. 
Co.  v.  Ely,  ante,  678,  upon  the  principle  that 
90  days  were  the  fourth  of  a  year.  This  note 
was  the  second  renewal  of  one  dated  the  12th 
of  Sept.,  1820,  and  discounted  by  the  plaintiff 
at  90  days.  The  interest  was  calculated  upon 
the  same  principle,  and  the  same  amount  re- 
ceived upon  this  and  the  second  as  upon  the 
last  note. 

It  is  unnecessary  to  consider  the  various 
points  which  were  discussed  in  this  case. 
There  is  nothing  to  take  it  out  of  the  operation 
of  the  principle  established  in  Firemen  Ins.  Co. 
763*]  *v.  JSly,  that  this  mode  of  calculating 
the  interest  renders  the  transaction  usurious. 

WOOD  WORTH,  J.,  concurred. 

SAVAGE,  Ch.  J.  To  determine  whether  a 
contract  is  usurious,  we  must  inquire, 

1.  Whether  the  subject  of  the  contract  is  a 
loan. 

2.  Whether  more  than  lawful  interest  has 
been  received  or  taken;  and, 

3.  Whether  it  is  the  effect  of  a  corrupt  agree- 
ment. 

In  this  case,  there  is  no  dispute  upon  the 
first  question.  It  is  denied,  however,  by  the 
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plaintiffs,  that  they  have  taken  more  interest 
than  they  were  entitled  to  receive. 

The  Statute  is  very  explicit,  that  no  more 
than  £7  shall  be  taken  for  the  loan  of  £100  for 
one  year,  and  so  after  that  rate  for  a  greater  or 
less  sum,  or  for  a  longer  or  shorter  time.  The 
sum  of  $18.09  was  received  by  the  plaintiffs 
for  the  loan  of  $1,000  for  ninety-three  days, 
and  both  the  witnesses  who  have  testified  on 
that  subject,  have  sworn  that  the  interest  on 
$1,000  for  that  time,  at  7  per  cent.,  calculating 
365  days  to  a  year,  amounts  to  $17.835.  The 
fact  is  proved,  then,  that  more  than  7  per  cent. 
has  been  received  ;  and  there  is  no  pretense 
that  it  was  taken  by  way  of  commissions  or 
incidental  charges.  The  custom  which  is  said 
to  be  universal  for  all  moneyed  institutions,  to 
calculate  interest  on  360  days  as  a  year,  can 
have  no  weight.  It  would  be  strange  indeed, 
if  the  practice  of  any  set  of  men,  or  companies 
of  men,  should  become  paramount  to  the 
authority  of  the  Legislature.  With  respect  to 
most  of  these  banks,  who  are  said  thus  to  cal- 
culate, it  is  well  known  that  their  loans  are 
made  at  6  per  cent.  •  and  although  they  receive 
more  than  six,  yet  the  difference  is  not  such  as 
to  amount  to  a  violation  of  the  Statute  against 
Usury.  Hence,  perhaps,  it  is  that  the  custom 
has  prevailed  so  generally.  The  excess  amounts 
to  a  very  little  less  than  one  tenth  of  1  per  cent. 
To  an  individual  borrower,  it  is  very  trifling  : 
to  a  bank,  however,  having  an  active  capital 
of  $500,000,  this  pittance  will  produce  $500 
per  annum,  and  upon  the  whole  active  bank- 
ing capital  of  the  State,  according  to  the  report 
of  the  Comptroller,  it  would  produce  $13,000. 
*The  amount,  therefore,  is  too  large  to  [*764 
be  entirely  disregarded  because  de  minimi*  non 
cur  at  lex. 

Again  ;  it  is  alleged  that  the  plaintiffs  have 
received  interest  for  three  days  more  than  the 
true  time  included  in  the  notes  ;  that  is,  they 
have  received  interest  on  $1,000  for  279  days  ; 
whereas  the  number  of  days  from  the  12th  of 
Sept.,  1820,  to  the  15th  of  June,  1821,  reckon- 
ing one  of  these  days  inclusive  and  the  other 
exclusive,  is  276  days  only.  So  is  the  fact. 

The  plaintiffs  have,  therefore,  received  the 
interest  of  those  three  days,  at  the  rate  of  14 
per  cent,  per  annum  ;  for  the  second  note  was 
a  renewal  of  the  first,  and  the  third  a  renewal 
of  the  second.  Yet  there  is  no  evidence  show- 
ing that  when  either  the  first  or  second  note 
was  given,  there  was  any  stipulation  for  their 
renewal.  The  clerk  who  keeps  the  books  of 
the  Bank  swears  that  each  note  was  discounted 
on  the  day  of  its  date;  that  on  this  being  done, 
the  proceeds  were  deposited  to  the  credit  of 
the  person  for  whose  use  the  discount  was 
made  ;  and  if  he  chooses  to  make  a  deposit 
several  days  before  his  note  falls  due,  surely 
the  Bank  ought  not  to  be  holden  guilty  of 
usury  for  receiving  it,  unless  the  transaction 
clearly  appears  to  be  a  cover  for  usury,  as  in 
The  Bank  v.  Butts,  9  Mass. ,  49-55.  In  that  case, 
a  loan  was  made  of  $10,000,  payable  part  in  two 
years,  and  part  in  three  years.  It  appeared  to 
be  the  practice  of  that  Bank  to  take  notes  pay- 
able in  63  days  ;  and  a  week  previous  to  the 
expiration  of  such  notes,  the  borrower  obtained 
a  new  loan  of  the  same  amount  with  which  to 
meet  the  former.  In  that  case  it  seems  to  have 
been  part  of  the  original  contract,  that  the 
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borrowers  of  money  from  that  Bank  should 
pay  interest  for  70  days  for  every  loan  of  63 
days  ;  and  there  was  reason  to  believe  that  the 
interest  on  the  loan  to  Butts  had  been  calcu- 
lated on  those  principles,  as  the  small  notes 
given  for  the  interest  greatly  exceeded  its  law- 
ful amount.  It  seems  to  have  been  supposed 
by  the  Bank,  also,  that  being  authorized  by 
their  charter  to  transact  business  on  banking 
principles,  they  were,  thereby,  exempt  from 
the  restrictions  of  the  Act  to  Prevent  Usury. 
Judge  Sewall,  who  gave  the  opinion  of  the 
court,  referring  to  the  practice  of  renewing  a 
7  Go*"]  *note  several  days  before  its  expiration, 
observes,  that  "  while  each  note  sustains  a  dis- 
count or  deduction  at  the  established  rate  of 
interest  only,  there  is  no  offense  against  the 
Statute  for  the  Prevention  of  Usury."  This 
doctrine  must  certainly  be  admitted,  with  the 
qualification,  that  these  renewals  must  not  be 
used  as  a  cover  for  usury.  In  the  case  under 
consideration,  the  renewals  appear  to  have  been 
made  as  near  as  possible  to  the  time  when  the 
previous  note  became  due,  having  regard  to 
the  established  days  of  discount  at  the  Bank. 
Had  more  than  one  discount  day  intervened 
between  the  discount  of  the  second  note  and 
payment  of  the  first,  the  transaction  would  cer- 
tainly have  carried  suspicion,  at  least,  upon  its 
face. 

The  objection  that  interest  was  taken  for 
several  days  between  the  date  and  discount  of 
the  notes,  or  some  of  them,  does  not  appear  to 
be  supported  by  the  facts.  The  testimony  is 
contradictory  on  the  subject ;  but  I  think  we 
ought  rather  to  give  preference  to  the  clerk  of 
the  Bank  who  does  not  depend  upon  his  mem- 
ory, but  upon  entries  made  in  the  books  of  the 
Bank  at  the  time.  In  this  respect  we  are  per- 
forming the  office  of  a  jury,  and  ought  not  to 
be  unnecessarily  astute  in  detecting  small  un- 
intentional errors,  to  defeat  the  recovery  of  a 
just  demand.  In  making  this  remark,  I  mean 
not  any  reflection  on  the  justice  or  policy  of 
laws  prohibiting  usury.  On  the  contrary,  I 
beiieve  such  laws  perfectly  just  and  proper. 
They  are  necessary  to  protect  the  necessitous 
against  their  own  acts  of  indiscretion.  Nor 
would  I  impute  moral  guilt  to  those  who  re- 
ceive more  than  the  legal  rate  of  interest,  pro- 
vided their  exactions  do  not  become  oppress- 
ive. Usury  is  malum  prohwitum — not  malum 
in  se.  I  am  aware  that  by  some  ancient  English 
Statutes  all  usury  was  prohibited,  as  being 
against  the  law  of  God,  the  laws  of  the  realm, 
and  the  law  of  nature.  It  was  tolerated , however, 
by  the  law  of  Moses  ;  and  allowed  to  be  taken 
by  Jews  from  the  Gentiles  (Deut.,  xxiii.,  20); 
and  therefore  could  not  have  been  immoral 
in  itself.  The  Stat.  37,  Hen.  VIII.,  ch.  9  (A. 
D.  1546),  was  the  first  Statute  of  England 
which  permitted  interest  to  be  taken  ;  and  10 
76(>*]  *per  cent,  was  allowed.  This  Statute 
was  repealed  in  1551,  but  revived  by  the  13 
Eliz..  ch.  8  (A.  D.  1570),  10  per  cent,  was  again 
the  lawful  interest ;  and  by  this  Act,  contracts, 
assurances,  &c.,  whereby  above  10  per  cent. 
should  be  reserved,  or  taken  for  money  lent, 
are  made  void.  In  1623,  the  rate  of  interest 
was  reduced  to  8  per  .cent.;  in  1660,  to  6  per 
cent.;  and  in  1713,  by  the  12  Ann.,  ch.  16,  to 
5  per  cent. 

There  is  nothing  in  the  objection  that  inter- 
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est  was  taken  for  the  three  days  of  grace  ;  for 
though  the  maker  might  have  chosen  to  pay 
his  note  on  the  day  when  payable,  yet  the 
holder  could  not  compel  payment  till  after  the 
expiration  of  the  days  of  "grace.  To  every 
practical  purpose,  therefore,  the  days  of  grace 
are  a  part  of  the  note  itself. 

Another  objection  (handed  to  the  court 
among  the  written  points,  but  upon  which  we 
refused  to  hear  an  argument)  is,  that  it  was 
usurious  to  take  interest  in  advance  without 
regard  to  the  rules  of  rebate  or  discount. 

Were  the  question  upon  this  practice  res  in- 
tegra,  I  should  think  it  a  palpable  violation  of 
the  Statute.  The  Bank  lends  a  man  $1.000 
for  a  year,  but  actually  advances  him  $930 
only  ;  the  other  $70  they  lend  to  somebody 
else,  and  deduct  the  interest  again.  But  for 
the  purpose  of  the  present  illustration,  I  will 
suppose  the  whole  $70  lent.  At  the  end  of 
the  year,  then,  they  receive  from  the  first 
borrower  their  principal,  $1,000;  from  the 
second  borrower,  $74.90— making  an  excess  of 
$4.90  beyond  legal  interest,  which  on  a  capital 
of  $500,000  will  produce  $2,450.  On  the  other 
hand,  if  the  borrower  puts  his  $930  out  at  in- 
terest, he  will  have  at  the  end  of  the  year, 
$995. 10  only,  with  which  to  pay  the  $1,000 
borrowed.  He  therefore  loses  $4.90,  which 
the  Bank  gains  beyond  the  lawful  interest ; 
whereas,  if  they  were  to  retain  the  discount 
instead  of  the  interest,  the  borrower  would  re- 
ceive $934.58,  the  interest  of  which  is  $65.42, 
giving  him  his  $1,000  at  the  end  of  the  year. 
The  Bank,  by  again  lending  the  discount 
$65.42,  would  receive,  at  the  end  of  the  year  : 

1.  The  whole  amount  of  the  loan,  -  $1,000.00 

2.  The  discount  on  $1,000,     -      -  65.42 

3.  The  interest  on  $65.42.     -      -      -  4.58 


Making  in  all, $1,070.00 

*being  the  sum  loaned  with  7  per  cent.  [*767 
interest.  Those  banks  who  lend  at  6  per  cent. 
may  safely  adopt  the  practice  of  retaining  the 
interest  instead  of  the  discount ;  as  the  differ- 
ence does  not  amount  to  quite  half  of  one  per 
cent.;  they,  therefore,  do  not  violate  the  Act  to 
Prevent  Usury. 

Plain  as  this  case  appears  to  my  mind,  it  has 
been  solemnly  adjudged  not  to  be  usurious, 
both  by  this  court  (Manhattan  Go.v.  Osgood,  15 
Johns.,  168),  and  by  the  Supreme  Court  of  the 
U.  S.  (Fteckner  v.  Bank  of  t?ie  U.  8.,  8  Wh., 
338.)  Both  courts  found  their  decision  upon 
the  practice  of  bankers  and  commercial  con- 
venience. Judge  Story,  in  giving  the  opinion 
of  the  court  (8  Wh. ,  354),  observes  that  an  au- 
thority to  make  discounts,  means  authority  to 
receive  the  interest  in  advance.  The  same 
doctrine  has  been  recognized  in  Pennsylvania 
(Pawling' s  Ex'rs  v.  Pawling'*  Ad'mrs. ,  4  Yeates', 
220,  223);  and  in  Mass.  (Bankv.  Butts,  9  Mass., 
49). 

The  point  may,  therefore,  be  considered 
settled  until  the  Legislature  alter  it,  if  they 
should  think  it  proper  or  necessary  ;  but  as 
the  old  adjudications  were  different,  it  may  be 
matter  of  curiosity,  at  least,  to  trace  its  history. 
The  oldest  case  which  I  have  found  where  this 
doctrine  was  discussed,  is  Barnes  v.  .  Worlich, 
which  is  reported  in  Cro.  Jac.,  25;  Moore, 
644;  Yelv.,  30;  Noy,  41,  and  1  Bulst.,  20. 
These  reporters  disagree  in  some  particulars  ; 
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but  they  all  concur  in  the  point,  that  deduct- 
ing the  interest  out  of  the  loan,  at  the  time 
when  it  is  made,  would  be  usurious,  because 
the  borrower  would  not  have  the  use  of  the 
whole  money  for  the  year.  The  question 
before  the  court  was,  whether  a  reservation, 
in  the  contract,  of  interest  half  yearly,  was 
usurious  ;  and  it  was  decided  that  it  was  not, 
though  some  of  the  judges  thought  even  that 
was  usurious.  This  decision  took  place  before 
the  Statute  of  Anne,  and  in  the  43  or  44  Eliz. 
(about  A.  D.  1600).  The  first  case  in  which  I 
have  found  a  contrary  dictum,  is  Lloydv.  Will- 
768*]  iams,  2  W.  Bl.,  792,  which  was  *an  ac- 
tion on  the  Statute  of  Usury,  for  the  penalty. 
The  defendant  had  taken  £6  5s,  by  way  of  ad 
vance  for  £100  ;  and  to  determine  whether  the 
action  was  brought  in  due  time,  the  question 
before  the  court  was,  whether  the  offense  was 
complete  on  receiving  the  £6  5s,  or  not  till  the 
final  payment  of  the  note.  The  court  decided 
that  the  offense  was  complete  on  receiving 
the  £6  5s,  and  Blackstone,  J.,  said,  that  "in- 
terest may  as  lawfully  be  received  beforehand 
for  forbearing,  as  after  the  term  is  expired  for 
having  forborne  ;  and  it  shall  not  be  reckoned 
as  merely  a  loan  of  the  balance.  Else  every 
banker  in  London,  who  takes  5  per  cent,  for 
discounting  bills,  would  be  guilty  of  usury  ; 
for  if  upon  discounting  a  £100  note  at  5  per 
cent,  he  should  be  construed  to  lend  only  £95, 
then,  at  the  end  of  the  time,  he  would  receive 
£5  interest  for  the  loan  of  £95  principal, 
which  is  above  the  legal  rate."  This  case  is 
very  fully  reported  in  3  Wils.,  250-262,  where 
the  latter  point  is  noticed  by  the  court,  who 
declare  that  "  Worky's  case,  S.  C.,  as  Barnes 
v.  Worlich,  in  Cro.  Jac.  and  other  Reporters. 
"Moore,  644,  shows  that  taking  the  interest 
out  of  the  principal,  when  it  is  at  first  ad- 
vanced and  lent,  is  usurious,  and  contrary  to 
the  Statute;  and  1  Bulst.,  20,  upon  an  infor- 
mation on  the  13  Eliz.,  ch.  8,  for  usury,  S. 
P."  It  appears  that  Blackstone,  J.,  was  not 
present  when  judgment  was  pronounced.  The 
opinion  was  given  by  De  Grey,  Ch.  J.  This 
case  was  decided  in  1771 ;  and  taking  the  two 
reports  together,  it  appears  that  De  Grey,  Ch. 
J..  and  Blackstone,  J.,  differed  on  the  point 
now  under  consideration." 

The  case  of  Floyer  v.  Edwards,  Cowp.,  112, 
was  next  in  point  of  time,  being  decided  in 
1774.  That  was  an  action  for  goods  sold  at  3 
months'  credit,  with  an  agreement  that  if  the 
money  was  not  then  paid,  the  defendant  should 
pay  an  half  penny  an  ounce  per  month,  till 
paid.  This  exceeded  lawful  interest :  but  was 
decided  not  to  be  usurious  upon  the  usage  of 
trade  among  gold  refiners,  to  which  the  parties 
belonged  ;  and  Lord  Mansfield  observes  that 
"  upon  a  nice  calculation,  it  will  be  found 
that  the  practice  of  the  Bank  in  discounting 
bills,  exceeds  the  rate  of  5  per  cent.;  for  they 
take  interest  upon  the  whole  sum  for  the 
769*]  *whole  time  the  bills  run,  but,  pay  only 
part  of  the  money,  viz. :. by  deducting  the  in- 
terest first ;  yet  this  is  not  usury."  The  same 
point  is  adjudicated  in  1787  (Auriol  v.  Thomas, 
2  T.  R.,  52,  and  Winch  v.  Fenn,  n.  c,  to  that 
case);  and  in  several  cases,  subsequent  to  that 
time,  in  which,  not  only  5  per  cent,  interest 
was  allowed  to  be  deducted  at  the  time  of  the 
loan  ;  but  also  commissions  and  other  charges, 
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where  the  nature  of  the  transaction  is  such  as 
to  render  them  proper.  (1  Bos.  &  P.,  143,  and 
the  cases  there  cited.) 

This  privilege  of  deducting  the  interest  by 
way  of  discount,  I  apprehend,  is  confined  to 
bankers,  and  those  who  deal  in  bills  of  ex- 
change or  promissory  notes,  by  the  way  of 
trade.  This  is  so,  at  least,  in  England.  In 
Marsh  v.  Marlindak,  3  Bos.  &  P.,  154,  the 
plaintiff  discounted  a  bill  of  exchange  payable 
in  3  years,  for  £5,000,  and  deducted  the  3 
years'  interest,  £750.  This  was  held  to  be 
usurious  upon  the  authority  of  Barnes  v.  Wor- 
lich, and  Dallon's  case,  Noy,  171.  Lord-Alvan- 
ley,  Ch.  J.,  justified  taking  the  interest  in  ad- 
vance on  bills  of  exchange,  which  he  admits 
to  be  more  than  the  legal  rate,  and  adds,  "  in 
such  cases,  the  additional  sum  seems  to  have 
been  considered  in  the  nature  of  a  compensa- 
tion for  the  trouble  to  which  the  lender  is  ex- 
posed." 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  objections  to  the  amount  of  interest, 
and  the  mode  of  transacting  the  business  of 
the  Bank,  are  none  of  them  tenable  except  the 
first,  to  wit :  calculating  upon  360  days  as  a 
year.  This  mistake  cannot  be  called  involun- 
tary. There  is  no  pretense  of  ignorance  or 
inadvertence.  It  is  a  direct  violation  of  the 
Statute  ;  and  if  courts  permit  moneyed  institu- 
tions thus  to  go  on  making  one  encroachment 
upon  another,  the  Statute  against  Usury  will 
soon  become  a  dead  letter. 

That  the  receiving  usurious  interest  inten- 
tionally, is  sufficient  evidence  of  a  corrupt 
agreement,  does  not  need  an  authority  to  sup- 
port it. 

In  my  opinion,  the  defendant  is  entitled  to 
judgment. 

Judgment  for  tlie  defendant 

Affirmed— 8  Cow.,  398. 

Maker  of  note  aUowed  3  dam  of  grace.  Cited  in— 8 
Cow.,  205 ;  3  Wend.,  171 ;  41  Barb.,  43. 

Usury,  what  is.    Distinguished— 4  Hill,  258. 

Cited  in— 2  Cow..  779 :  4  Wend..  332 ;  7  Wend.,  614, 
658;  4  Hill.  476:  Hoffm.,  299;  Clarke,  79;  3  N.  Y., 
367 ;  12  N.  Y.,  229 :  31  N.  Y.,  475 :  50  N.  Y.,  444 ;  2 
Keyes,  515;  4  Abb.  App.  Dec.,  72;  9  Barb.,  128;  14 
Barb.,  576 ;  32  Barb.,  560 ;  34'Barb.,  171. 


*THE  PRESIDENT  AND  DIRECT-  [*77O 
ORS  OF  TH-E  BANK  OF  UTICA 

SMALLEY  &'  BARNARD. 

Corporation — Transfer  of  Stock —  Valid  between 
Vendor  and  Vendee,  though  not  Registered  as 
Provided  by  Charter — Effect  of  such  Charter 
Provision — Competency  of  Assignor  as  Witness 
for  Corporation — Pleading  in  an  Action  by 
Corporation — Misnomer — Proof  of  Corporate 
Existence. 

S.  P.,  as  to  usury,  custom,  discount,  &c. 

A  transfer  of  bank  stock  is  valid  as  between  the 
vendor  and  vendee,  though  the  Act  of  Incorpora- 
tion provide  that  no  such  transfer  shall  be  valid  or 


NOTE.— Corporations— Transfer  of  stock.  Where 
the  charter  provides  that  no  transfer  of  stock  shall 
be  effectual  except  it  be  entered  in  the  books  of  the 
corporation,  a  transfer  without  such  entry  is  never- 
theless valid  as  between  the  parties.  Black  v.  Zach- 
arie,  3  How.,  483,  513 :  Com.  Bank  of  Buffalo  v.  Kort- 
right,  22  Wend.,  362;  Gilbert  v.  Manchester  Iron 
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effectual  till  registered  in  a  book  to  be  kept  by  the 
Bank  for  that  purpose,  and  the  debts  due  from  the 
vendor  to  the  Bank,  £c.,  shall  be  tirst  paid. 

This  clause  in  bank  charters  is  intended  merely 
for  the  protection  of  the  Bank ;  i.  e.,  to  give  them 
a  lien  on  the  stockholder  for  what  he  owes  the  Bank 
and  enable  them  to  ascertain  the  persons  to  whom 
dividends  are  due. 

Till  registry,  therefore,  it  seems,  they  would  be 
protected  in  a  payment  of  dividends  to  the  person  in 
whose  name  the  stock  stands  upon  the  Bank  books, 
without  regard  to  any  secret  transfer. 

One  who  has  assigned  his  stock  is  a  competent 
witness  for  the  Bank  having  this  clause  in  its  char- 
ter, without  registry,  or  showing  that  he  has  paid, 
or  is  not  indebted  to  the  Bank. 

A  corporation  must  prove  its  existence  upon  the 
general  issue. 

Whether  the  misnomer  of  a  Corporation,  who  is 
a  plaintiff,  must  be  pleaded  in  abatement,  or  may 
be  taken  advantage  of  upon  the  general  issue, 
quaere. 

In  a  suit  by  a  Corporation,  the  declaration  need 
not  set  forth,  by  averment  how  they  were  incor- 
porated. 

Citations-Kyd  Corp., 292 ;  Hob.,  211 ;  2  Ld.  Raym., 
1535;  8  Johns.,  378;  14  Johns.,  245;  19  Johns.,  300;  1 
Chit.  PI,  440;  1  Bos.  &  P.,  40;  3  Anstr.,  935;  Com. 
Dig.  Abatement,  E.;  5  Mass.,  97 ;  2  Cow.,  678,  712. 

A  SSUMPSIT  brought  to  recover  of  the  de- 
xi  fendants,  as  indorsers,  the  amount  of  a 
promissory  note  made  by  one  Morse,  tried  at 
the  Oneida  Circuit,  May  27,  1822,  before  His 
Honor,  the  late  Ch.  J.  Spencer. 

The  plaintiffs  proved  the  execution  of  the 
note  by  the  maker,  and  the  indorsement  of 
the  defendants.  The  note  was  as  follows  : 
"$1,200.  Ninety  days  after  date,  1  promise  to 
pay  to  the  order  of  Sylvanus  Smalley  and 
Pardon  Barnard,  at  the  Bank  of  Utica,  twelve 
hundred  dollars,  value  received.  Lenox,  Nov. 
15th,  1820.  HARVEY  G.  MORSE. 

Indorsed — P.  BARNARD, 
S.  SMALLEY." 

Thomas  Colling,  a  witness  called  on  the  part 
of  the  plaintiffs,  after  being  sworn  in  chief, 
was  inquired  of  by  the  counsel  for  the  defend 
ants,  whether  he  was  a  stockholder  in  the 
Bank  of  Utica  ?  ,To  which  he  answered  that 
he  was  to  the  amount  of  $4,000  and  upwards. 
The  counsel  for  the  defendants  then  objected 
to  the  competency  of  the  witness,  and  His 
Honor,  the  Ch.  J.,  sustained  the  objection. 
The  witness  then  immediately  made  a  transfer 
of  his  stock  to  Nathan  Williams,  Esq.,  the 
plaintiff's  counsel,  and  was  then  again  offered 
as  a  witness,  and  objected  to  by  the  counsel 
for  the  defendants,  on  the  ground  that  by  the 
6th  section  of  the  Act  to  Incorporate  the  Stock- 
771*]  holders  of  the  Bank  of  Utica,  *it  is  en- 
acted that  no  transfer  of  stock  shall  be  valid 
or  effectual,  until  such  transfer  shall  be  regis- 


tered in  a  book  or  books  to  be  kept  for  that 
purpose  by  the  Directors,  and  unless  the  per 
son  making  the  same  shall  previously  dis- 
charge all  debts  due  by  him  or  her  to  the  said 
Corporation,  which  exceed  in  amount  the 
residuary  stock  of  such  person  ;  and  that  inas- 
much as  there  was  no  registry  of  the  transfer 
in  this  case,  and  no  evidence  of  the  previous 
discharge  of  all  debts  owing  by  the  witness  to 
the  Corporation,  although  no  debts  were 
proved  to  be  due  from  the  witness  to  the  Bank, 
such  transfer  was  not  valid  or  effectual,  and 
did  not,  therefore,  restore  the  competency  of 
the  witness.  But  His  Honor,  the  Ch.  J. ,  over- 
ruled the  objection  and  admitted  the  evidence. 
He  then  testified  that  when  the  note  fell  due  it 
was  regularly  demanded,  protested  for  non- 
payment, and  tootice  given  to  the  defendants. 
The  cause  was  here  rested  on  the  part  of  the 
plaintiffs,  and  the  defendants  objected  to  any 
recovery  on  the  ground  that  the  plaintiffs  had 
not  proved  that  they  were  a  Corporation,  and 
insisted  that  they  were  bound  to  prove  the 
statute  creating  them  such.  His  Honor,  the 
Ch.  J.,  overruled  the  objection. 

The  defendants'  counsel  then  objected  to  any 
recovery,  on  the  ground  that  by  the  Statute 
creating  the  Company,  they  were  incorporated 
by  the  name  of  "  the  President,  Directors  and 
Company  of  the  Bank  of  Utica  ; "  whereas  the 
suit  was  in  the  name  of  "the  President  and 
Directors  of  the  Bank  of  Utica."  This  objec- 
tion was  also  overruled. 

Colling  then  testified  that  the  note  in  question 
was  the  last  of  a  series  of  accommodation 
notes,  discounted  at  the  Bank  of  Utica,  for 
Morse,  the  maker.  The  following  abstract  of 
this  witness'  evidence,  as  detailed  in  the  case, 
will  exhibit  the  particulars  in  relation  to  the 
notes,  with  the  sums  received  as  discount,  and 
the  result  of  the  two  different  modes  of  calcu- 
lating discount,  which  were  examined  in  the 
next  preceding  case.  The  Bank  cast  the  dis- 
count on  these  notes  on  the  same  principle  as 
upon  the  notes  mentioned  in  that  case. 

*Time  the  several  notes  run.     [*7  72 

First  note,  $1,500— dated  16th  Nov.,  1819. 

In  Nov.     14  davs. 

Dec.      81  do*. 

Jan.       31  do. 

Feb.      15  do. 


91  days.  Discount  taken,  $27.12 
Interest  for  93  days,  $26.76—91  do.  $26.18. 
Second  note,  $1,500— dated  15th  Feb.,  1820. 


Mfg.  Co.,  11  Wend.,  627 ;  Quiner  v.  Marblehead,  &c., 
Ins.  Co.,  10  Mass.,  476. 

The  assignee  in  such  case  acquires  no  rights  supe- 
rior to  those  of  the  assignor.  Mechanics  Bank  v.  N. 
Y.  &  N.  H.  R.  R.  Co.,  13  N.  Y.,  599 ;  Weaver  v.  Bar- 
den.  49  N.  Y.,  286.  See  Union  Bank  v.  Laird,  2 
Wheat.,  390. 

Statutory  provision  that  stockholders  could  not 
transfer  stock  on  Company's  books  while  indebted 
to  the  Company  may  be  waived  by  the  Company. 
Cecil  Bank  v.  Wateontown  Bank,  105  U.  S.,  217. 

Shares  in  a  bank  whose  charter  provides  that  they 
shall  "  be  transferable  only  at  its  banking  house  and 
on  its  books  "  cannot  be  effectually  transferred  as 
against  a  creditor  of  the  vendor  who  attaches  them 
without  notice  of  any  transfer,  by  a  delivery  of  the 
certificates  thereof  together  with  an  assignment  and 
blank  power  of  attorney  from  the  vendor  to  the 
vendee  even  if  notice  of  such  transfer  be  given  to 
the  bank  before  the  attachment.  Fisher  v.  Essex 


Bank.  5  Gray,  373 :  Blanchard  v.  Dedham  Gas  Light 
Co..  12  Gray,  213.  See,  also,  Rock  v.  Nichols,  3  Allen. 
342;  Portland,  etc.,  R.  R.  Co.  v.  Graham,  11  Met..  1; 
Cheever  v.  Meyer,  52  Vt.,  66 ;  Dickinson  v.  Central 
Bank,  129  Mass..  279 ;  Boston  Music  Hall  Association 
v.  Cory,  129  Mass.,  435. 

As  to  effect  of  similar  provision  in  by-laws  of  cor- 
poration, see  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.. 
90;  Holly  Springs  Bank  v.  Pinson,  58  Miss.,  421 
Baldwin  v.  Canfleld,  26  Minn.,  43. 

Effect  of  usage.  See  Chambersburg  Ins.  Co.  v. 
Smith,  11  Pa.  St.,  120;  Chateau  Spring  Co.  v.  Harris, 
20  Mo..  382 ;  Gilbert  v.  Manchester  Iron  Mfg.  Co.,  11 
Wend.,  627. 

Liability  of  assignor  after  transfer.  See  Cutting 
v.  Damerel,  88  N.  Y.,  410. 

See,  generally.  Home  Stock  Ins.  Co.  v.  Sherwood, 
\  72  Mo.,  461 ;  Ex  parte  Murphy,  51  Wis.,  519 :  Fraser  v. 
I  Charleston.  11  S.  C.,  486 ;  Cornick  v.  Richards,  3  Lea 
!  (Tenn.),  1;  Holbrook  v.  N.  J.  Zinc  Co.,  57  N.  Y..  616. 
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In  Feb.,     14  days. 
March,  31  do. 
April,     30  do. 
May,       16  do. 

91  days.  Discount  taken.    27.12 
Third  note,  $1,500— dated  16th  May,  1820. 
In  May,     15  days. 
June,     30  do. 
July,     31  do. 
Aug.      15  do. 

91  days.  Discount  taken,     27.12 
Fourth  note,  $1,300— dated  15th  Aug.,  1820. 
In  Aug.    16  days. 
Sept.    30  do. 
Oct.      31  do. 
Nov.     15  do. 


92  days.  Discount  taken,     23.51 
Interest  for  93  days,  $23.19— for  92  do.  $22.94. 
Fifth  note,  $1,200— dated  15th  Nov.,  1820. 
Int.  93  days,  $21.41.     Discount  taken,     21.70 

In  other  respects,  the  testimony  in  this,  was 
substantially  the  same  as  in  the  next  preceding 
case. 

Verdict  for  the  plaintiffs  for  $1, 324.60..  sub- 
ject to  the  opinion  of  the  court  on  all  the  ques- 
tions in  the  cause. 

The  same  questions  were  raised  in  this  as  in 
the  last  case,  with  the  following  additional 
points  : 

773*]      *1.  Whether  Colling  was  a  compe- 
tent witness. 

2.  Whether  the  plaintiffs    were  bound  to 
prove  themselves  a  Corporation. 

3.  Whether  the  defendants  could  object  to 
the  misnomer  of  the  plaintiffs  at  the  trial. 

Mr.  H.  R.  Starrs,  for  the  plaintiffs,  said  that 
the  6th  section  of  the  Act  incorporating  the 
plaintiffs,  which  is  recited  in  the  case,  was 
introduced  merely  for  the  protection  of  the 
Bank  against  secret  sales  of  stock,  by  a  stock- 
holder who  stands  indebted  to  the  Bank  ;  but 
as  between  him  and  the  purchaser,  all  his 
interest  passes  without  a  registry.  The  validity 
of  the  transfer  might  have  been  drawn  in 
question  between  the  Bank  and  the  purchaser, 
provided  Colling  had  owed  the  former,  but 
this  did  not  appear.  At  any  rate,  all  C.'s  inter- 
est was  vested  in  Mr.  Williams,  and  if  C.  owed 
the  Bank,  the  right  to  the  stock  would  have 
been  vested  in  Mr.  W.  on  his  paying  the  debt. 
It  is  enough  that  all  C.'s  interest  was  gone,  as 
between  him  and  the  purchaser. 

The  Act  of  Incorporation  declares  itself  to 
be  a  public  statute.  The  court  are  bound  to 
notice  it  ex  offlcio,  without  proof  aliunde  that 
the  plaintiffs  were  a  Corporation. 

The  Mayor  and  Burgesses  of  Stafford  v.  Bol- 
ton,  1  Bos.  &  P.,  40,  settles  the  question  of 
misnomer.  That  case  decides  that  it  should 
have  been  pleaded  in  abatement.  Chit,  on 
Pleadings  (Vol.  I.,  p.  40)  treats  this  question  as 
settled,  and  cites  the  cases.  Gardner  v. 
Walker,  3  Anst.,  931,  S.  P.,  as  to  the  misno- 
mer of  a  natural  person.  Gilbert  v.  Nantucket 
Bank,  5  Mass. ,  97,  was  this  case  precisely,  only 
the  parties  were  inverted,  and  the  misnomer 
was  holden  matter  in  abatement.  He  also  cited 
Vin.  Abr.,  tit.  Corporations,  x,  and  the  cases 
there  collected. 
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Mr.  J.  A.  Spencer,  contra.  The  Statute  is  too 
plain  to  admit  of  construction.  No  transfer  of 
stock  is  valid  till  certain  terms  are  complied 
with.  The  debts  of  the  stockholder  must  first 
be  paid  to  the  Bank,  and  the  transfer  be  regis- 
tered. The  court  will  not  strain  the  point,  to 
make  one,  who  is  really  the  plaintiff  in  the 
cause,  a  competent  witness.  *It  is  plain [* 7  74 
that  the  transfer  was  a  mere  sham.  No  consid- 
eration was  paid.  Suppose  Mr.  Williams  did 
take  the  stock,  subject  to  the  debts  of  Colling  ; 
for  aught  that  appears,  he  (C.)  was  indebted  to 
its  full  amount ;  and  he  would  still  be  inter- 
ested in  having  the  stock  applied  to  the  pay- 
ment, Mr.  Williams  being  a  mere  trustee  for 
that  purpose. 

WOODWORTH,  /.  No  indebtedness  appears 
in  the  case.  Did  it  not  lie  with  you  to  show 
affirmatively  that  he  was  indebted  ? 

Mr.  Spencer.  We  suppose  not,  but  that  it  lay 
with  the  other  side  to  show  that  he  was  not 
indebted.  His  being  clear  of  debt  is  a  condition 
precedent,  by  the  Statute,  and  should  be 
strictly  complied  with  ;  especially  as  the  trans- 
fer was  for  the  mere  purpose  of  making  the 
party  a  witness. 

But  the  plaintiffs  have  not  proved  them- 
selves to  be  a  corporation.  This  was  necessary 
beyond  all  doubt.  Jackson  v.  Plumbe,  8  Johns., 
378,  and  the  cases  there  cited.  Bank  v.  Weed, 
19  Johns.,  300.  That  the  charter  is  a  public 
Act.  makes  no  difference.  This,  per  se,  is  not 
enough.  If  it  be,  the  decision  in  The  Bank  v. 
Weed  is  not  law.  Nul  tiel  corporation  was 
there  holden  a  bad  plea,  because  it  amounted 
to  the  general  issue,  and  the  party  was  put  to 
plead,  the  latter.  Both  the  charters  -of  the 
Auburn  and  Utica  banks  are  declared  public 
Acts,  and  if  the  Acts  not  only  prove  them- 
selves, but  the  existence  of  the  banks  also,  it 
would  be  nonsense  to  say  that  the  general  issue 
involves  the  question  of  a  corporation  or  no 
corporation.  The  plaintiffs  must  show  a  com- 
pliance with  the  terras  of 'this  public  Act, 
before  they  can  claim  to  be  recognized  as  a 
plaintiff.  This  is  matter  in  pais. 

Again  ;  here  is  a  material  variance  from  the 
name  given  by  the  charter.  They  must  sue  by 
their  corporate  name.  By  this  only  are  they 
known.  In  Gilbert,  v.  Bank  the  Corporation 
were  defendants,  and  we  agree  that  a  defend- 
ant must  always  plead  a  misnomer  of  himself. 
But  it  is  otherwise  where  a  corporation  is 
plaintiff,  and  misnames  itself .  (Vin.  Abr.,  Cor- 
porations, E,  and  the  casies  there  cited.)  Sup- 
pose the  plaintiffs  had  called  themselves  Pres- 
ident *alone,  or  Directors  alone.  If  one  [*7  75 
part  of  the  description  may  be  omitted, 
another  may  ;  a  defendant  may  be  entrapped 
by  a  suit  in  favor  of  a  name  which  he  never 
heard  of,  and  entirely  misled  both  as  to  the 
form  and  merits  of  his  defense.  The  plaintiffs 
here  might  just  as  well  have  sued  in  the  names 
of  one  of  the  Directors,  or  any  twelve  men 
which  they  may  select.  Tlie  Mayor,  etc. ,  v.  Bol- 
ton  is  distinguishable.  The  plaintiffs  there 
were  incorporated  by  the  name  of  the  Mayor 
and  Burgesses  of  the  Borough  of  Stafford,  in 
the  County  of  Stafford,  and  sued  by  the  name 
of  The  Mayor  and  Burgesses  of  the  Borough 
of  Stafford.  The  court  held  the  words,  "  the 
County  of  Stafford,"  to  be  mere  matter  of 
addition  or  local  description  ;  as  if  this  Bank 
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had  been  incorporated  by  (he  name  and  addi- 
tion of  The  President,  Directors  and  Company 
of  the  Bank  of  Utica,  in  the  County  of  Oneida, 
and  the  words  relating  to  the  county  had  been 
omitted.  Buller,  </.,  in  that  case,  says  that 
"  the  argument  of  locality  will  not  here  decide 
the  question.  The  name  in  the  declaration 
imports  locality  ;  as  the  plaintiffs  state  them- 
selves to  be  the  Mayor  and  Burgesses  of  the 
Borough  of  Stafford,  only  omitting  "in  the 
County  of  Stafford."  This  brings  the  case 
within  the  distinction  laid  down  in  Kings  v. 
Lynne;  for  there  is  a  difference  in  omitting 
matter  of  substance,  and  mere  matter  of  addi- 
tion. Here  is  an  omission  of  matter  of  sub- 
stance. The  plaintiffs  have  a  substantive  cor- 
porate style.  The  1st  section  of  the  charter 
declares  them  a  corporation  by  a  certain  name 
and  style.  Had  we  pleaded  in  abatement,  we 
should  have  been  told,  it  must  be  in  bar, 
within  the  case  of  T/te  Auburn  Bank  v.  Weed. 

Mr.  Starrs,  in  reply.  The  language  of  the 
case  is  a  sufficient  answer  to  the  objection,  that 
there  was  no  consideration  for  the  sale  of  the 
witness'  stock.  It  states  that  he  made  a  trans- 
fer, which  phrase  imports  a  consideration,  and 
everything  necessary  to  pass  the  property.  It 
is  now  too  late  to  object  that  this  was  all  a 
fallacy.  The  only  ground  taken  at  the  trial 
was  the  want  of  a  registry.  The  test  of  C.'s 
interest  was,  whether  he  would  gain  or  loo*e 
by  the  event  of  the  suit.  When  that  inquiry 
is  answered  in  the  negative,  the  competency 
776*]  *of  a  witness  is  complete.  The  witness 
in  this  case  should  be  enabled  to  say  that  he 
could  receive  no  increased  profit  by  the  divi- 
dend, in  consequence  of  a  recovery,  or  lose 
any  profit  by  the  Bank  being  thrown  in  the 
costs.  The  words  "  valid  and  effectual  "  are 
supposed  to  relate  to  the  contract  of  transfer 
between  C.  and  W.,  but  the  rights  of  the  latter 
are  perfect  at  common  law,  without  the  regis- 
try. The  provision  in  question  was  not  in- 
serted with  a  view  to  the  common  law  right 
between  vendor  and  vendee.  The  words  "valid 
and  effectual  "  are  fully  satisfied  without  this, 
by  giving  them  a  reference  to  the  rights  of  the 
Bank. 

There  was  no  objection  made  at  the  trial 
that  the  Bank  must  prove  themselves  a  Cor- 
poration. It  related  to  the  kind  of  evidence 
offered,  which  was  the  Statute.  This  is  a  pub- 
lic one,  and  needs  no  proof.  There  are  no  pre- 
requisites mentioned  in  the  charter  to  their  be- 
coming a  Corporation.  On  the  contrary,  the 
1st  section  (sess.  35,  ch.  64)  recites,  that  Kipp 
and  others  are  already  associated,  and  all  per- 
sons that  shall  become  stockholders,  are  there- 
by declared  to  be  a  body  corporate,  &c.  The 
2d  section  declares  that  subscription  shall  be 
kept  open,  not  shall  be  opened.  They  are  a 
body  public,  from  the  passage  of  the  Act,  and 
are  so  treated  throughout.  The  cases  cited  are 
distinguishable.  They  relate  to  corporations 
created  upon  condition  that  certain  prerequi- 
sites should  be  complied  with  before  they  go 
into  effect ;  as  that  certain  sums  in  specie  or 
stock  shall  be  first  raised.  Even  in  such  a  case, 
slight  proof  would  be  sufficient,  as  that  they 
had  Jseen  in  operation  a  series  of  years.  But  it 
is  enough  here  that  we  are  a  Corporation  ipso 
facto,  by  the  very  terms  of  the  enactment.  We 
did,  however,  prove  that  the  Bank  had  been 
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in  operation  9  years,  exercising  the  privileges 
granted  by  the  Statute.  This  was  fully  shown 
by  the  evidence  of  Colling,  the  clerk.  The 
Act  provides  that  it  should  not  be  forfeited 
for  non-user  at  any  time  before  Feb.,  1813.  Is 
not  this  enough,  even  if  we  were  bound  to  go 
out  of  the  Act  ?  In  1815  the  Legislature  passed 
another  Act  (sess.  33,  ch.  144)  authorizing  the 
plaintiffs  to  establish  a  Branch  Bank  at  Can- 
andaigua.  This  would,  of  itself,  be  sufficient 
proof  of  their  existence.  It  is  *true,  as  [*7  7  7 
a  general  rule,  that  when  a  corporation  sues, 
they  must  show  themselves  to  be  a  corpora- 
tion. What  this  proof  is  to  be  is  another  ques- 
tion. Every  plaintiff  must  prove  himself  in 
ease.  The  proof  that  we  acted  as  a  Corpora- 
tion for  a  number  of  years,  being  recognized 
as  such  by  the  Legislature,  is,  at  least  prima 
facie,  evidence  of  our  existence  as  such.  If  the 
plaintiffs  had  ceased  to  be,  the  defendants 
should  have  rebutted  our  proof  by  showing 
their  civil  death. 

T/ie  Mayor  &c.  v.  Bolton  does  not,  as  sup- 
posed, rest  upon  the  sole  ground  of  an  omis- 
sion in  the  local  description.  "  The  County  of 
Stafford  "  was  a  part  of  the  corporate  name. 
Might  Utica  be  omitted  in  the  plaintiffs'  name? 
If  it  might,  and  the  omission  would  not  vitiate 
without  a  plea  in  abatement,  why  not  the 
words  "and  Company?"  Certainly  they 
might,  and  that  with  much  more  propriety  ; 
for  if  Utica  be  omitted,  there  would  be  noth- 
ing to  distinguish  it  from  any  other  bank  ; 
whereas  omitting  the  word  "Company"  would 
still  leave  the  description  sufficiently  perfect 
to  make  it  understood  by  everybody.  There 
are  not  three  substantive  parts  to  the  Corpora- 
tion. The  President  and  Directors  of  the  Bank 
of  Utica  is  a  sufficient  descriptio  persona.  The 
error  is,  in  supposing  that  the  law  implies  three 
distinct  bodies  ;  but  the  variance  is  literal  and 
unsubstantial  merely.  The  case  falls  precisely 
within  that  of  The  Mayor,  &c.  v.  Bolton. 

SUTHERLAND,  J.  It  is  contended  by  the  de- 
fendant. 1.  That  Thomas  Colling  was  an  in- 
competent witness,  and  was  improperly  ad- 
mitted by  the  judge. 

The  objection  to  Colling  was  that  he  was  a 
stockholder  in  the  Bank,  in  whose  name  this 
suit  was  brought.  He  immediately  assigned 
or  transferred  his  stock,  and  was  then  per- 
mitted to  testify.  The  transfer,  it  is  said,  was 
not  valid,  because  it  was  not  registered  in  a 
book  kept  by  the  Company  for  that  purpose, 
the  6th  section  of  the  Act  providing  that  no 
transfer  of  stock  shall  be  effectual  until  it  is 
so  registered,  and  all  debts  due  from  the  stock- 
holder to  the  Company  are  paid,  &c.  This 
provision  was  intended  exclusively  for  the 
benefit  and  protection  of  the  Bank.  Their  lien 
upon  the  stock,  *for  any  debts  due  to  [*778 
them,  cannot  be  affected  by  a  transfer  of  the 
stock  ;  and  the  only  notice  of  a  transfer  which 
they  are  bound  to  regard,  is  a  registry  of  it  in 
their  books.  Payment  of  dividends  to  the  orig- 
inal stockholder,  at  any  time  before  the  assign- 
ment was  registered,  would  probably  be  good. 
The  Legislature  intended,  by  this  section,  to 
afford  to  the  Bank  a  means  of  ascertaining 
with  certainty  who  they  were  bound  to  con- 
sider and  treat  as  stockholders. 

But  if  A,  being  a  stockholder  in  the  Bank, 
and  also  indebted  to  the  Bank,  transfer  his 
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stock  to  B,  all  his  interest  passes.  It  is  a  valid 
transfer  as  between  A  and  B,  but  B  takes  it 
subject  to  the  claims  of  the  bank  against  A. 
The  registry  can  be  made  as  well  by  B  as  by 
A.  The  transfer  made  by  Colling,  therefore, 
passed  all  interest  in  the  stock,  and  rendered 
him  a  competent  witness. 

2.  It  is  contended  that  the  judge  erred  in 
deciding  that  the  plaintiffs  were  not  bound  to 
prove  themselves  a  Corporation  upon  the  gen 
eral  issue  pleaded. 

This  objection  is  well  taken.  When  a  Cor- 
poration sues,  they  need  not  set  forth  by  aver- 
ment, in  tho  declaration,  how  they  were  incor- 
porated ;  but  upon  the  general  issue  pleaded, 
they  must  prove  that  they  are  a  Corporation. 
(Kyd.  on  Corp.,  292;  Norris  v.  Stops,  Hob., 
211 ;  2Ld.  Raym.,  1535  ;  Jackson  v.  Plumbe,  8 
Johns.,  378  ;  Manuf'g  Co.  v.  Dams,  14  Johns., 
245,  opinion  of  Thompson,  (J  h.  J.;  Bank  of 
Auburn  v.  Weed,  19  Johns.,  300.) 

3.  It  is  objected  that  the  judge  erred  in 
overruling  the  objection  to  the  plaintiffs'  right 
of  recovery,  on  the  gronnd  that  the  suit  was 
brought  in   the    name  of  the  President  and 
Directors  of  the  Bank  of  Utica,  whereas  they 
were  incorporated  by  the  name  of  the  Presi- 
dent,   Directors  and    Company  of  the  Bank 
of  Utica.     This  was  a  mere  misnomer  ;    and  a 
misnomer  of  a  plaintiff,  even  in  the  case  of  a 
corporation,  is  not  ground  of  nonsuit,  but  can 
be  taken  advantage  of  only  by  plea  in  abate- 
ment. (1  Chit,  on  Plea.,  440  ;  1  Bos.  &  P.,  40  ; 
Gardner  v.  Walker.  3  Anst.,  935  ;    Com.  Dig., 
Abatement,  E;    5    Mass.,    97.)     The    judge, 
therefore,  decided  correctly  in  overruling  this 
objection. 

779*]  *4.  It  was  objected  that  the  note  on 
which  the  suit  was  brought  was  usurious. 

There  is  nothing  to  distinguish  this  case, 
upon  the  question  of  usury,  from  those  of  The 
N.  T.  F.  Lis.  Co.  v.  Ely,  ante,  678,  and  The 
Bank  v.  Wager,  ante,  712,  except  that  the  clerk 
who  cast  the  interest  swears  "  that  it  was  his 
intention  as  a  clerk  and  bookkeeper,  always  to 
cast  the  interest  at  7  per  cent,  only,  and  accord- 
ing to  the  best  and  most  approved  system  in 
use."  This  does  not  change  the  legal  charac- 
ter of  the  transaction.  It  was  his  intention  to 
cast  and  receive  interest  for  91  days,  upon 
a  forbearance  ,of  90,  under  an  erroneous 
impression  that  90  days  were  the  legal  fourth 
of  a  year.  All  that  he  means  to  say,  then,  is, 
that  he  supposed,  for  the  purposes  of  interest, 
that  the  year  consisted  of  360  days ;  and  upon 
that  supposition,  considering  90  days  as  the 
fourth  of  a  year,  would  not  give  more  than  7 
per  cent.  His  mistake  was  as  to  the  law,  and 
not  as  to  any  matter  of  fact.  Upon  the  prin- 
ciples already  established,  in  the  cases  alluded 
to,  the  transaction  must  be  considered  usurious, 
and  there  must  be  judgment  for  the  defendant. 

SAVAGE,  Ch.  J.,  concurred,  except  as  to  the 
misnomer ;  and  added  that,  as  to  the  com- 
petency of  Colling,  it  appeared  that  he  abso- 
lutely assigned  his  stock  to  the  counsel  in  the 
cause.  The  objection  urged  against  his  com- 
petency is  that  the  transfer  was  not  complete 
till  entered  on  the  books  of  the  Bank,  which 
had  a  lien  upon  the  stock  for  any  debt  due  to 
it  from  Colling ;  but  it  seems  to  me  that  this 
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was  a  question  to  be  agitated  only  between 
(he  Bank  and  the  purchaser.  Colling  had 
done  all  in  his  power  to  devest  himself  of  the 
stock,  provided  his  conveyance  was  valid. 
But  as  the  conveyance  was,  for  aught  that 
appears  in  the  case,  without  consideration, 
and  evidently  for  the  purpose  of  qualifying 
himself  to  be  a  witness,  was  it  bonafide?  Was 
not  Mr.  Williams  a  trustee  for  Colling,  he, 
W.,  having  neither  paid  nor  become  obligated 
to  pay  C.  for  the  stock  ?  It  is  stated  in  the 
case  that  he  transferred  his  stock,  and  I  think 
we  are,  as  was  mentioned  at  the  bar,  to  under- 
stand that  the  *transfer  was  made  in  [*78O 
all  respects  regularly  and  fairly,  except  in  the 
particular  objected  to  at  the  trial. 

The  objection  of  the  misnomer  seems  to  me 
well  taken.  Under  the  issue  joined  it  was  in- 
cumbent on  the  plaintiffs  to  show  that  they 
had  a  legal  existence  and  a  capacity  to  sue. 
In  attempting  to  do  so  they  prove,  if  anything, 
that  "the  President,  Directors  and  Company 
of  the  Bank  of  Utica  "  were  incorpo rated,  but 
the  suit  was  brought  in  the  name  of  "the 
President  and  Directors  of  the  Bank  of  Utica." 
The  defendants  were  not  to  know  that  there 
was  no  incorporation  by  that  name.  The 
name  of  a  corporation  is  essential.  They  are 
authorized  to  sue  by  a  particular  name,  and 
they  certainly  have  no  power  to  sue  by  any 
otfcer.  Suppose  the  cases  put  at  the  bar  ;  that 
the  President  of  the  Bank  of  Utica  alone,  or 
the  Directors  and  Company,  without  the 
President,  or  the  Directors  alone,  or  the  Com- 
pany alone,  had  brought  the  suit,  I  should 
not  hesitate  in  saying  that  such  an  action 
could  not  be  sustained.  The  authorities  cited 
to  show  that  the  defendant,  if  sued  by  a  wrong 
name,  must  plead  it  in  abatement,  and  cannot 
take  advantage  of  this  informality  on  the 
trial,  prove  to  my  mind  the  reverse  of  the 
proposition  as  to  the  plaintiff,  and  that  a  vari- 
ance of  this  kind  must  be  taken  advantage  of 
on  the  trial,  especially  where  the  plaintiff  is  a 
Corporation.  The  case  from  Bos.  &  P.  may 
be  law  if  placed  on  the  ground  adopted  by 
Buller,  J.,  that  the  omission  related  to  mere 
addition  of  place ;  but  I  do  not  comprehend 
how  the  rule  that  a  Corporation  must  prove 
its  existence  upon  the  general  issue  can,  in 
general,  be  complied  with,  unless  it  is  con- 
fined to  the  name  upon  record.  Under  this 
rule  its  existence  by  that  name  becomes  matter 
of  substance.  It  is  an  artificial  technical 
being,  and  the  proceedings  should  conform  to 
this  idea  throughout. 

WOODWORTH,  J.,  concurred  in  the  result  of 
these  opinions. 

Judgment  for  the  defendants. 

Affirmed— 8  Cow.,  398. 

Cited  in-3  Wend.,  300 :  11  Wend.,  629 ;  18  Wend.. 
474 ;  20  Wend.,  219 ;  6  Hill,  C28 ;  1  Den.,  452 ;  14  N.  Y., 
560;  20  N.  Y..  511:  24  N.  Y.,  289:  34  N.  Y.,  80;  46  N. 
Y.,  331 :  48  N.  Y.,  605 :  49  N.  Y.,  222 ;  2  Barb.,  299 ;  5 
Barb.,  211 ;  12  Barb.,  575 ;  14  Barb.,  183;  28  Barb.,  63 ; 
38  Barb.,  540 ;  41  Barb.,  574 ;  13  How.  Pr.,  272 ;  16 
How.  Pr.,  101 :  21  How.  Pr.,  274 ;  7  Abb.  Pr.,  141 ;  1 
Duer,  708 ;  4  Duer,  524 ;  6  Duer,  582 :  5  Bos..  716 ;  3 
Daly,  220;  12  Leg.  Obs.,  86 ;  3  How.  (TJ.  S.),  513 ;  103 
U.  S.,  804 ;  1  Sura.,  149 ;  2  Wood.  &  M.,  464 ;  2  Kan.. 
»>4 ;  44  Ind.,  5 ;  75  111.,  71 ;  14  Minn.,  55 ;  11  Am.  Rep., 
293  (9  R.  I.,  513) ;  6  Am.  Rep.,  406  (35  Md.,  238). 
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781*]        *W.  J.  &  A.  MARVIN 

v. 
S.  STONE,  3d,  AND  D.  HOPKINS. 

Awt/nment  of  Judgment,  by  Executor — Covenant 
—  When  Binding  on  Executor  Personally — 
Effect  of  Making  Debtor,  Executor —  When  it 
Disc/Herges  Debt — Appointment  of  Debtor  as 
Executor  with  Others — Intent  of  Testator. 

An  executor  assigns  a  judgment  in  favor  of  his 
testator,  and  covenants,  as  executor,  that  so  much 
is  due  upon  it;  held,  that  the  covenant  Is  personal, 
and  binds  him  in  his  own  right. 

In  construing  a  covenant,  it  must  be  considered 
with  the  context,  and  must  be  performed  according 
to  the  intention  of  the  parties  as  derived  from 
both. 

Accordingly,  where  S.  and  D.,  two  of  H.'s  execu- 
tors, as  such,  assigned  a  judgment  to  M.  in  favor  of 
H.  against  E.,  who  was  also  executor,  and  S.  and  D. 
covenanted,  as  executors,  that  there  was  due  and 
unpaid  upon  the  judgment,  to  the  assignors,  at  the 
time  of  the  assignment,  3698 ;  held,  that  the  cove- 
nant was  broken  eo  instanti  that  it  was  made;  for  H. 
having  appointed  E.  his  executor,  and  he  having 
accepted  the  trust,  this  extinguished  the  judgment, 
and  so  there  was  nothing  due  or  unpaid  thereon 
within  the  meaning  of  the  covenant ;  for  the  cov- 
enant meant :  1,  That  it  was  due ;  2.  That  it  was 
due  to  the  assignors  as  executors;  3.  Due  at  the 
time;  4.  Due  upon  the  judgment. 

It  is  a  general  rule  that  if  a  creditor  appoint  his 
debtor  his  sole  executor,  or  one  of  his  executors, 
and  the  debtor  accepts  the  trust,  this  operates  as  a 
release  or  extinguishment  of  the  debt. 

But  a  qualification,  universal  as  the  rule  is,  that 
where  there  is  a  deficiency  of  assets  to  pay  debts, 
the  debt  due  from  the  executor  is  not  discharged, 
but  shall  be  considered  a  part  of  such  assets. 

In  the  latter  case,  it  has,  in  judgment  of  law, 
been  paid  to  the  debtor  executor,  and  is  considered 
as  money  in  his  hands. 

Choses  in  action  are  generally  not  deemed  assets 
till  actually  received  by  the  executor. 

But  if  he  release  the  debt  it  is  assets,  and  he  shall 
be  adjudged  to  have  received  it. 

The  appointment  by  a  creditor,  of  his  debtor  an 
executor,  is  considered  in  the  nature  of  a  specific 
bequest  to  him  of  the  debt,  and  as  such  must  give 
way  to  creditors. 

But  a  specific  bequest  takes  preference  of  general 
legacies,  and,  as  such,  the  bequest  of  the  debt  will 
be  preferred. 

On  a  deficiency  of  assets  to  pay  debts,  all  the 
general  legacies  must  abate  proportionably  ;  but  a 
specific  legacy  is  not  to  abate  at  all,  unless  there  be 
a  deficiency  without. 

Whenever,  from  the  whole  will,  it  appears  that 
the  testator  did  not  intend  to  discharge  the  debt,  by 
making  his  debtor  an  executor,  the  latter  is  a 
trustee  to  the  amount  of  the  debt  for  the  legatees 
or  next  of  kin. 

But  making  a  judgment  debtor  executor  with 
others,  and  in  the  will  bequeathing  all  judgments 
that  may  be  in  the  hands  of  his  executors  to  others, 
does  not  show  such  intention. 

The  debt,  when  assets  for  legatees,  &c.,  would  be 
considered  money  in  the  hands  of  the  debtor  exec- 
utor. 

Covenant.  Cases  cited  illustrating  the  proposi- 
tion that  though  the  letter  of  a  covenant  be  ful- 
fljled.  yet  an  action  lies  if  its  spirit  and  intent  be 
violated.  The  Attorney-General  aryuendo. 

Citations-2  Johns.,  471 ;  Toll.  L.  Ex.,  272,  Lond. 
ed.  1800,  ch.  4,  sec.  9 ;  8  Co.,  136 ;  Bac.  Abr.  Ex.,  A, 
10 ;  2  Bl.  Com.,  512.  513 ;  Plowd.,  184 ;  1  Salk.,  299 ;  11 
Mass.,  259 ;  12  Mass.,  199,  201 ;  Off.  Ex.,  31,  32 ;  6  Co., 
58:  1  Vent.,  94;  Com.  Dig.,  Assets,  D ;  1  Stark.,  32; 
2  Vern.,  299 ;  Hob.,  66;  Cro.  Eliz.,  43;  1  Salk.,  303, 
306:  Co.  Litt.,  264  b,  n.;  3  Bro.  Ch.,  110 :  Cas.  t.  Talb., 
340. 

ACTION  of  covenant,  tried  at  the  Ontario 
Circuit,  in  June,  1822,  before  His  Honor, 
the  late  Mr.  Justice  Platt,  when  a  verdict  was 
taken  for  the  plaintiff  by  consent,  subject  to 
the  opinion  of  the  court  on  the  following  case, 
with  liberty  to  either  party  to  turn  the  case 
into  a  special  verdict. 
Co  WEN  2. 


The  declaration   was    upon    an    indenture 
made  by  the  defendants,  as  follows  : 

"  This  indenture  made  the  17th  day  [*782 
of  Nov.,  1819,  between  Simon  Stone,  2d,  an 
executor,  and  Doratha  Hopkins,  executrix  of 
the  last  will  and  testament  of  Caleb  Hopkins, 
late  of  Pittsford,  in  the  County  of  Ontario, 
deceased,  of  the  one  part,  and  William  Mar- 
vin, John  Marvin  and  Alexander  Marvin,  of 
Albany,  of  the  other  part.  Whereas,  Caleb 
Hopkins,  in  his  lifetime,  did,  in  Aug.  Term, 
A.  D.  1816,  recover  by  judgment  in  the  Court 
of  Common  Pleas,  in  and  for  the  County  of 
Ontario,  against  Augustus  G.  Elliot,  of  Pitts- 
ford,  aforesaid,  the  sum  of  $1,000  of  debt, 
and  also  $10  for  his  damages,  as,  by  the  rec- 
ord, &c.  Now  this  indenture  witnesseth.  that 
for  and  in  consideration  of  the  sum  of  $698, 
&c.,  paid,  &c.,  to  the  said  S.  S.,  executor  as 
aforesaid,  and  the  said  D.  H.  as  executrix 
aforesaid,  they  have  assigned,  &c.,  to  the  said 
W.  M.,  J.  M.  and  A.  M.,  &c.,  the  said  judg- 
ment, &c.,  and  all  the  benefit  and  advantage, 
sum  and  sums  of  money,  that  may  be  had,  ob- 
tained or  gotten,  by  reason  or  means  of  said 
judgment,  or  any  proceedings  to  be  had  there- 
on. And  the  said  S.  S.,  executor,  and  D.  H., 
executrix,  as  aforesaid,  do  covenant  with  the 
said  W.  M.,  J.  M.  and  A.  M.,  that  they  have 
not  received,  nor  will  they  receive,  the  said 
moneys  due  on  the  said  judgment,  nor  any 
part  thereof ;  and  that  there  is  now  due  and 
unpaid  upon  the  said  judgment  the  said  sum 
of  $698 ;  neither  shall  or  will  release  or  dis- 
charge the  same  or  any  part  thereof,  but  will 
own  and  allow  of  all  lawful  proceedings  for 
the  recovery  thereof,  they,  the  said  W.  M., 
&c.,  saving  the  said  S.  S.  and  D.  H.  harmless 
from  all  costs  that  may  happen  to  them  there 
by.  In  witness,  &c." 

The  declaration  contained  several  counts  in 
which  the  breach  assigned  was,  that  at  the 
date  of  the  indenture,  there  was  not  due  and 
unpaid  upon  the  judgment  the  sum  of  $698  ; 
but  that  the  judgment  was  fully  released  and 
extinguished,  and  Elliot  wholly  discharged 
from  the  payment  thereof,  to  wit :  Feb.  27, 
1818 ;  because  Caleb  Hopkins,  the  plaintiff  in 
that  judgment,  Sept.  26,  1817,  duly  made  his 
last  will  and  testament,  and  appointed  Augus- 
tus G.  Elliot,  the  defendant  in  that  judgment, 
together  with  the  defendants  in  this  suit, 
executors  *thereof,  and  afterwards  [*783 
died  without  revoking  the  same,  and  that 
Elliot  accepted  the  appointment,  duly  proved 
the  will,  and  took  upon  him  the  execution 
thereof.  There  was  also  a  count  assigning  the 
breach  generally,  by  negativing  the  words  of 
the  covenant. 

The  defendants  pleaded  the  general  issue, 
and  several  special  pleas,  denying  that  Elliot 
was  discharged  from  the  judgment  in  manner 
and  form  as  the  plaintiffs  alleged,  affirming 
that,  at  the  date  of  the  indenture,  there  was 
due  and  unpaid  on  the  judgment  $698  ;  deny- 
ng  that  Hopkins  appointed  Elliot  his  exec- 
utor, and  averring  that  Elliot  did  not  accept 
the  appointment  of  executor,  and  did  not  prove 
the  will,  and  did  not  take  upon  him  the  execu- 
tion thereof. 

There  was  also  a  notice  of  special  matter,  to 
be  given  in  evidence  on  the  trial,  viz.  :  that 
the  sum  of  $698  was  paid  to  the  defendants  by 
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the  plaintiffs,  in  consideration  of  their  assign- 
ing the  judgment  against  Elliot  ;  that  they 
assigned  the  same  as  executors  of  Hopkins, 
and  received  the  money  as  such  executors  ; 
and  before  any  notice  on  the  part  of  the  plaint- 
iffs, that  they  claimed  the  repayment  of  the 
money,  they  paid  out  and  expended,  the  same 
in  satisfaction  and  discharge  of  divers  debts 
and  demands  against  Hopkins,  as  assets  in 
their  hands,  and  above  and  beyond  the  assets 
in  their  hands :  that  the  plaintiffs,  having 
judgments  and  other  incumbrances  against  the 
real  property  of  Elliot,  of  a  younger  date,  pur- 
chased the  judgment  in  favor  of  Hopkins,  in 
order  to  let  in  their  judgments  ;  that  Elliot 
always  acknowledged  the  sum  of  $698  was 
due  and  unpaid  upon  the  judgment,  and  always 
expressed  his  intention  to  pay  it. 

At  the  trial,  the  plaintiffs  proved  the  indent- 
ure, and  the  will  of  Caleb  Hopkins,  dated 
Sept.  26,  1817,  by  which  a  large  real  property, 
situated  in  the  County  of  Ontario,  was  devised, 
and  a  large  personal  property  bequeathed,  sub 
ject  to  the  payment  of  debts,  and  Elliot  and 
Stone  appointed  executors,  and  Doratha  Hop- 
kins, executrix,  which  will  was  proved  by  one 
of  the  subscribing  witnesses,  Feb.  27,  1818, 
and  letters  testamentary  then  granted  to  the 
executors  and  executrix,  named  in  the  will.  It 
was  agreed  that  this  will  should  be  made  a 
784*]  part  of  the  *case.  After  bequeathing 
several  legacies,  it  contained  these  words:  "In 
addition  to  the  above  legacies  or  sums,  I  will 
and  order,  that  all  sums  of  money,  bonds  or 
judgments  that  may  be  in  the  hands  of  my 
said  executors,  that  have  not  been  disposed  or, 
in  and  by  my  aforesaid  will,  shall  be  equally 
divided  between  my  two  sons,  &c.,to  be  paid, 
&c.  Also,  all  lands,  goods  and  chattels  that 
have  not  been  disposed  of  by  me  in  the  above 
will  and  testament,  shall  be  equally  divided 
between  my  two  sons." 

The  defendant's  counsel  objected  that  they 
should  not  be  put  on  their  defense,  until  the 
plaintiffs  showed  that  there  were  assets  of 
Caleb  Hopkins  in  their  hands  sufficient  to  pay 
his  debts,  or  that  there  were  no  debts  ;  and  also 
contended  that  the  construction  of  this  cov- 
enant was  not  as  the  plaintiffs  supposed,  that 
the  money  was  absolutely  due  and  payable  on 
the  judgment,  but  that  it  had  not  been  paid  ; 
and  that  the  very  words  of  the  covenant 
showed  that  its  being  collectable  was  uncer- 
tain and  contingent.  His  Honor  overuled  the 
objections,  reserving  them,  and  directed  the 
defendants  to  proceed  with  their  defense. 

A  variety  of  evidence  was  then  given  by 
both  parties,  touching  the  question  whether 
the  defendants  had  fully  administered  the  es- 
tate of  their  intestate  :  whether  there  was  a 
deficiency  of  assets  ;  and  a  deposition  of  Elliot 
was  read  by  consent,  stating  that  the  Marvins 
had  sold  all  his  real  estate  upon  junior  judg- 
ments ;  that  he  intended  to  pay  the  judgment 
assigned  to  the  plaintiffs  ;  but  had  been  pre- 
vented by  poverty,  &c.  But  as  the  arguments 
went  chiefly,  and  the  opinion  of  the  court 
wholly,  upon  grounds  independent  of  the  de- 
fendant's evidence  and  the  plaintiff's  proof  in 
reply,  it  is  not  deemed  material,  to  detail 
either. 

Verdict  for  the  plaintiffs  for  $800,  subject, 
&c. 
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The  cause  was  briefly  opened  by  Mr.  If.  B. 
Dams,  for  the  plaintiffs,  who  confined  himself 
to  a  statement  of  the  facts  and  the  points,  which 
latter  were  as  follows  : 

1.  The  covenant  is  personal  upon  the  defend- 
ants. 

2.  It  is  broad  enough  for  the  case  ;  the  true 
intent  of  the  parties,  and  the  legal  construction 
of  the  covenant  being,  *that  the  judg-  [*785 
ment  assigned  was  not  released,  extinguished 
or  otherwise  discharged  ;  that  the  amount  was 
due  and  payable,  and  might  without  any  ex- 
isting legal  impediment,  be  collected  by  the 
assignees. 

3.  The  appointment  by  Hopkins  of  Elliot  as 
his  executor,  and   Elliot's  acceptance  of  the 
appointment,  was  a  release  and  extinguish- 
ment, or  payment,  in  law,  of  the  judgment. 

4.  If  the  judgment  is  not  released,  on  failure 
of  funds  to  pay  debts,  yet  it  can  only  exist  as 
between  creditors  and  executors  of  the  testa- 
tor, being  assets  in  their  hands,  and  could  not 
be  enforced  by  scire  facias,  by  the  defendants 
against  their  co-executor ;  and  is  wholly  ex- 
tinguished and  inoperative  in  the  hands  of  the 
assignees,  who  could  not  have  execution  on  it 
for  their  benefit. 

5.  The  evidence  derived  from  the  depositions 
of  Elliot  was  improperly  admitted,  it  being 
wholly  irrelevant. 

He  was  followed  on  the  same  side  by, 

Mr.  Talcott,  Atty-Gen.  There  is  nothing  in 
the  covenant,  nor  is  there  any  evidence  in  the 
case,  to  show  that  at  the  time  of  purchasing 
the  judgment,  the  plaintiffs  had  any  knowledge 
that  Elliot  was  an  executor. 

We  admit  that  this  sum  of  $698  was  never 
actually  advanced  or  paid  by  Elliot,  or  any 
person  in  his  behalf,  either  to  the  testator  or 
to  his  co-executors.  The  defendants  contend 
that,  therefore,  it  is  "due  and  unpaid,"  and  so 
there  is  no  breach  of  the  covenant.  We  answer, 
that  the  debt,  as  such,  is,  in  judgment  of  law, 
under  the  circumstances  of  this  case,  ex- 
tinguished, paid  or  satisfied,  so  far  forth,  at 
least,  that  it  cannot  be  said  to  be  due  within 
the  true  intent,  meaning  and  spirit  of  the  cov- 
enant. 

The  court,  therefore,  will  have  two  general 
questions  presented  to  them  :  1  What  is  the 
true  construction  of  the  covenant  ?  2.  Did  the 
appointment  of  the  judgment  debtor  as  one  of 
the  executors,  and  his  acceptance  of  the  trust, 
produce  such  an  effect  upon  the  judgment,  or 
the  situation  of  the  debtor,  or  the  other  exec- 
utors in  relation  to  it,  as  is  inconsistent  with 
the  spirit  and  intent  of  that  covenant  ? 

*First,  then,  as  to  the  construction  [*786 
of  the  covenant.  Covenants  are  to  be  con- 
strued according  to  their  spirit  and  intent.  (6 
Johns.,  50.)  This  spirit  and  intent  is  to  be 
gathered  from  the  whole  context.  (7  East, 
240-1;  Com.  Dig.,  Covenant,  D.)  The  rule 
laid  down,  as  taken  from  Pothier,  is :  we 
ought  to  interpret  one  clause  by  the  others 
contained  in  the  same  Act,  whether  they  pre- 
cede or  follow  it.  (2  Com.  on  Cont.,  532.)  If, 
after  all,  it  remains  doubtful  which  of  two 
meanings  is  the  true  one,  the  law  has  then 
furnished  another  rule.  (8  Johns.,  406  ;  Bac. 
Abr.,  Covenant,  F.)  That  construction  is  to 
be  adopted  which  is  most  strongly  against  the 
covenantor,  and  most  beneficial  to  the  cov- 
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«nantee.  (Co.  Lit!.,  183  ;  2  Bos.  &  P.,  22  ;  9 
East,  16.) 

Having  ascertained  by  the  application  of 
any,  or  all  of  these  rules,  what  the  spirit  and 
intent  of  the  covenant  are,  it  must  be  per- 
formed according  to  that  spirit  and  intent ; 
and  a  performance  which  is  strictly  according 
to  the  letter  of  the  covenant,  if  it  violate  the 
spirit  and  intent,  is  as  much  a  breach  as  if  it 
violated  the  letter  also.  If  a  man  act  contrary 
to  the  intent  of  the  covenant,  it  shall  be  a  breach 
though  he  perform  the  words.  (1  Sid.,  48  ; 
Com.  Dig.,  Covenant,  D.)  Examples  :  If  I 
•covenant  to  deliver  so  many  yards  of  cloth, 
and  I  cut  it  in  pieces,  and  then  deliver  it,  it  is  a 
breach  ;  for  the  law  regards  the  real  and  faith- 
ful performance  of  all  contracts.  So  if  one 
covenant  to  leave  the  trees  on  the  land,  and  he 
cuts  them  down,  and  leaves  them  there.  (Com. 
Dig.,  Covenant,  F,  E,  1  ;  Sir  T.  Raym.,  464, 
in  Oriffeth  v.  Goodland  ;  and  see  Hopkins  v. 
Young,  11  Mass.,  302.)  The  defendant,  a 
common  brewer,  covenanted  that  the  plaintiff 
should  have  seven  parts  of  all  the  grains  made 
in  his  brewhouse  (for  seven  years),  and  after- 
wards put  great  quantities  of  hops  into  the 
malt,  of  which  the  grains  were  made,  by  means 
of  which  the  grains  were  spoiled  ;  the  grains 
were,  however,  delivered  in  this  condition. 
Upon  action  of  covenant,  it  was  objected  that 
it  would  not  lie,  because  the  covenant  was  ful- 
filled by  the  delivery  of  the  grains,  and  that 
the  only  remedy  for  the  plaintiff  was  an  action 
on  the  case  for  that  fraud.  But  the  court  held 
that  it  was  the  intent  that  the  plaintiff  should 
have  them  for  the  use  of  his  cattle  ;  of  course, 
that  he  was  to  have  them  in  such  a  state  that 
his  cattle  would  eat  them  ;  that  when  hops 
were  mixed  with  them,  cattle  would  not  eat 
them  ;  therefore,  though  the  grains  were,  in 
fact,  delivered  so  as  to  comply  with  the  letter 
787*]  of  the  covenant,  they  "were  *not  deliv- 
ered in  such  a  state  as  to  answer  the  spirit  of 
it,  and  it  was  consequently  broken,  and  the 
action  maintained.  (Oriffeth  v.  Goodland,  2 
Jones,  191,) 

To  apply  these  rules  of  construction  to  the 
present  case,  to  whom  and  how  is  the  judgment 
due  according  to  the  covenant  ? 

To  whom  due?  The  defendants  say  that 
there  is  due  $698  on  the  judgment.  They 
described  themselves  as  executor  and  execu- 
trix of  the  plaintiff  in  the  judgment,  to  whom 
it  would  be  due,  if  living.  When,  therefore, 
they  represent  themselves  in  the  capacity  of 
persons  who  have  succeeded  to  the  rights  of 
him  to  whom  it  was  due  in  his  life,  they,  of 
course,  represent  that  by  virtue  of  their  suc- 
cession to  his  rights,  it  is  now  due  to  them. 
If  they  do  not  represent  it  as  due  to  them,  how 
came  they  to  assign  it  ?  Can  a  man  assign  a 
debt  to  which  he  had  no  title  ?  And  when  he 
assigns  a  debt,  and  covenants  generally  that  it 
is  due,  does  he  not  covenant  that  it  is  due  to 
himself  who  assigns  it  ?  The  spirit  and  intent 
of  the  covenant,  therefore,  is,  that  it  is  due  to 
them. 

Next,  how  and  in  what  manner,  and  to 
what  extent  and  effect  due  to  them  ?  Due  to 
them  as  debts  of  a  testator  are  usually  due  to 
executors  ;  for  they  disclose  no  circumstances 
in  the  covenant,  to  show  that  this  is  not  an 
ordinary  case. 
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Due  to  them  upon  the  judgment  as  such  ; 
for  such  are  the  words  of  the  covenant.  Due 
to  them  in  such  a  manner  that  they  had  a  right 
to  assign  it ;  for  they  undertake  to  assign  it. 
They  covenant  that  they  have  not  received, 
and  will  not  receive  any  of  the  moneys  due  on 
the  judgment,  and  will  not  release  and  dis- 
charge the  same,  or  any  part  thereof. 

It  was,  therefore,  a  covenant  that  the  debt 
was  so  due  to  them,  that  they  might  receive 
the  moneys,  and  had  power  to  release  and  dis- 
charge the  debt. 

They  covenant  to  own  and  allow  all  lawful 
proceedings  for  the  recovery  of  it,  the  plaint- 
iffs saving  them  harmless  from  costs  ;  these 
proceedings  to  be  in  their  names.  Else,  why 
the  covenant  to  own  them  ?  Else,  why  stipu- 
late for  an  indemnity  against  costs  T  They 
would  not  be  subject  to  costs,  unless  the  pro- 
ceedings were  in  their  names. 

*They  therefore  covenanted,  in  [*788 
intent  and  meaning, that  it  was  so  due  to  them 
that  lawful  proceedings  might  .properly  be 
instituted  in  their  names  for  the  recovery 
of  it. 

The  spirit  of  the  whole  covenant,  as  gath- 
ered from  the  context,  is  therefore  this  :  that 
the  debt  is  due  to  them  as  debts  are  ordinarily 
due  to  executors,  and  so  due  that  they  have 
the  right  and  power  to  collect  or  discharge  it ; 
and  that  lawful  and  effectual  proceedings  for 
its  collection  may  properly  be  instituted  in 
their  names. 

Having  thus  ascertained  the  spirit  and 
intent  of  the  covenant,  the  next  question  is — 

2.  Did  the  appointment  of  the  judgment 
debtor,  as  one  of  the  executors,  and  his  ac- 
ceptance of  the  trust,  produce  such  an  effect 
upon  the  judgment,  or  the  situation  of  the 
debtor,  or  the  other  executors,  in  relation  to 
it,  as  is  inconsistent  with  that  spirit  and 
intent  ? 

The  general  rule  is,  that  if  a  creditor  ap- 
point his  debtor  his  executor,  sudh  appoint- 
ment, unless  the  executor  renounces,  will 
operate  as  an  extinguishment  or  discharge  of 
the  debt.  (Toll.  Law  of  Exrs.,  ch.  4,  sec.  9, 
p.  347.)  This  rule  is  not  peculiar  to  the  com- 
mon law,  but  seems  to  be  a  rule  of  general 
reason,  resulting  from  the  nature  of  such  con- 
tracts, and  adopted  by  every  finished  syslem 
of  jurisprudence.  Si  debitor  credilorivel  creditor 
debitorisuccedat,  sine  dubia,  extinguitur  obligatio; 
una  cum  obligationibus  accessoria  pignorum  et 
fidejussorum,  eo  quod  confusio  talis  pro  solutions 
valet,  ut  nemo  potest  apud  eundem  pro  eodum 
obligatusmanere.  (Voet,  Pand.  Lib.,  16,  tit.  3, 
sec.  19.)  By  confusion  is  meant  the  concur- 
rence of  two  qualities,  in  the  same  subject, 
which  mutually  destroy  each  other.  This 
takes  place  when  the  creditor  becomes  heir  of 
the  other,  or  vice  versa.  (Poth.  on  Cont.,  part 
3,  ch.  5.  sec.  1,  <fec.;  1  Evans  Poth.,  425.)  The 
same  consequence  ensues  when  the  creditor 
succeeds  to  the  debtor  by  any  other  title 
which  renders  him  subject  to  his  debts  ;  and 
when  the  debtor  succeeds,  by  whatever  means 
to  the  rights  of  the  creditor.  In  all  these  cases 
the  quality  of  debtor  and  creditor  concur  in 
the  same  person. 

It  is  evident,  that,  by  the  concurrence  of  the 
opposite  characters  of  debtor  and  creditor  in 
the  same  person,  the  two  characters  are  mutu- 

967 


7ss 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1824 


ally  destroyed  ;  for  it  is  impossible  to  be  both 
at  once.  A  person  can  neither  be  his  own 
789*]  creditor,  *nor  his  own  debtor.  Hence, 
indirectly  results  the  extinction  of  the  debt, 
when  there  is  no  other  debtor  ;  for  as  there 
can  be  no  other  debt  without  a  debtor,  and  the 
confusion  having  extinguished  the  character  of 
debtor  in  the  only  person,  in  whom  it  resided, 
and  there  being  no  longer  any  debtor,  there 
cannot  be  any  debt. 

In  accordance  with  these  principles,  courts 
of  common  law  have  held  :  1.  That  if  the 
obligee  of  a  bond  make  the  obligor  his  execu- 
tor, this  amounts  to  a  release,  at  law,  of  the 
debt.  (8  Co.,  136.)  2.  The  same  consequence 
results,  when  the  obligor  (as  here)  is  only  one 
of  several  executors  ;  for  one  executor  cannot 
maintain  an  action  against  another.  (Off.Ex. , 
31  ;  Plowd.,  204.)  3.  The  same  doctrine  ap- 
plies to  the  case  of  a  judgment  debtor  as  to  a 
debtor  on  bond.  (Thomas  v.  Thompson,  2 
Johns.,  471.) 

But  it  will  be  said,  that  to  permit  a  testator 
to  disappoint  his  creditors  of  the  funds  for 
satisfying  their  debts,  by  appointing  his 
debtor  executor,  is  against  the  principles  of 
justice  and  equity  ;  and  it  has,  therefore,  been 
held,  that  the  debt  shall  be  assets  in  the  hands 
of  the  executor,  when  the  other  assets  are  insuf- 
ficient for  the  purpose  of  discharging  those 
debts.  It  will,  then,  be  contended,  on  the 
other  side,  that  the  assets  in  this  case  are  in- 
sufficient ;  that,  therefore,  the  debt  itself  is 
assets,  from  which  the  inference  will  be 
deduced,  that  the  debt  cannot  be  considered 
as  extinguished,  but  that  it  is  due  and  unpaid, 
within  the  covenant. 

We  admit  the  law  to  be  so  settled,  and  well 
settled.  Assets,  however,  are  to  be  presumed, 
till  the  want  of  them  is  proved.  Here  the 
want  of  them  has  not  been  proved.  In  truth 
the  contrary  appears.  But  if  there  are  not 
sufficient  assets,  without  this  debt,  so  that  the 
debt  is  considered  as  assets,  it  is  so  far  from 
supporting  the  inference  that  the  judgment  is 
not  discharged,  that  it  is  the  very  doctrine 
which,  of  all  others,  shows  that  the  judgment, 
as  such,  is  discharged  ;  for  Elliot  is  account- 
able, not  in  the  capacity  of  judgment  debtor, 
but  as  executor.  It  is  admitted  that  there 
may  be  found  scattered  through  the  books, 
expressions  of  judges  sometimes,  at  first  view, 
apparently  inconsistent  with  each  other,  and 
sometimes,  perhaps,  a  little  deficient  in  per- 
79O*]  spicuity.  *This  has  arisen  from  the 
difficulty  of  expressing,  without  circumlocu- 
tion, the  precise  effect  produced  upon  the  debt 
by  constituting  the  debtor  executor.  But  the 
current  of  decisions  has  been  uniform,  and 
there  is  one  principle  running  through  them 
all,  viz.:  that  the  debt  is  assets  for  the  pay- 
ment of  creditors.  "  It  was  never  doubted 
but  a  debt  due  from  an  executor  to  a  testa- 
tor shall  be  assets  in  the  executor's  hands, 
to  pay  debts."  (Per  Ld.  Talbot.,  Cas.  t. 
Talb.,  241.)  And  per  Powell,  J.  (  Wankford  v. 
Wankford,  1  Salk.,  302.)  Some  books  say  the 
action  is  gone,  some  say  the  debt  is  gone,  and 
some  say  the  debt  remains ;  but  they  will  be 
all  reconciled  by  this,  that  the  debts  will  be 
assets." 

It  will  be  contended  on  the  other  side,  that 
this  debt  is  not  discharged  because  it  is  assets. 
»C8 


It  is  material  to  inquire,  therefore,  what  as- 
sets are,  and  when  and  how  a  debt  due  to  the 
testator  becomes  assets  ?  "  And  it  is  to  be 
observed,  that  a  right  for  which  a  good  rem- 
edy by  action  is  given,  is  not  yet  assets,  until 
it  be  recovered  and  reduced  into  possession." 
(Brediman's  case,  6  Co.,  58,  59.)  If  a  man  is 
indebted,  by  obligation,  £100,  to  a  testator, 
this  obligation  is  not  assets  in  the  hands  of  the 
executors,  until  it  be  recovered  by  them. 
(Owen,  36  ;  Sav.,  119,  pi.  188,  S.  P.)  Bonds 
and  specialties  are  no  assets  till  the  money  is 
paid.  (Noelv.  Nels&ii,  1  Vent.,  96;  2  Vern.,  299, 
S.  P.,  arg.)  Debts  due  to  a  testator  upon  judg- 
ment, statute*,  or  specialty,  are  not  assets  till 
actual  recovery  and  receipt.  (Com.  Dig. ,  As- 
sets, D,  Off,  Ex.,  92  ;  Bac.  Abr.,  Executors, 
&c.,  H,  2d  Vol.,  417.) 

This  doctrine  is  also  supported  by  the  more 
modern  authorities.  Toller  (Toll.  L.  Ex.,  ch. 
3,  sec.  1,  p.  157)  says,  in  relation  to  choses  in 
action  :  "The  executor  is  entitled  to  the  tes- 
tator's debts  of  every  description,  whether 
debts  of  record,  as  judgments,  statutes  and 
recognizances,  or  debts  on  special  contract, 
&c.,  &c  ,  and  all  such  debts,  when  received  by 
the  executor,  shall  be  assets  in  his  hands.  And 
it  was  held  by  Ld.  Ellenborough,  in  1815,  that 
debts  due  to  an  intestate  are  not  to  be  consid- 
ered as  assets  until  actually  paid  ;  and  that  on. 
a  plea  of  plene  administravit,  it  was  necessary 
to  prove  that  the  amount  had  been  received. 
(Giles  v.  Dyson,  1  Stark.,  32.) 

There  are,  indeed,  some  cases  in  which  an 
executor  must  account  for  a  debt  as  assets 
which  he  has  never  actually  received  ;  but  all 
these  cases  are  put  upon  a  ground  which  for- 
tifies our  argument,  viz.  :  that  the  executor 
has  so  conducted  as,  in  judgment  of  Jaw, 
amounts  to  a  receipt,  and  gives  rise  to  that 
*presumption,  juris  et  de  jure,  which  [*7O1 
is  incapable  of  contradiction,  that  the  debt  has 
been  received  by  him.  Take  the  case  of  a  re- 
lease by  him.  Per  Periam :  "If  an  exec- 
utor release  an  account,  and  it  can  be  proved 
that  so  much  was  due,  it  is  assets  ;  for  the  law 
presumeth  he  hath  received  so  much  as  he  doth 
release."  (Bnghtman  v.  Keighley,  Cro.  Eliz., 
43.)  If  an  executor  release  a  debt,  or  dis- 
charge one  in  execution,  it  shall  be  accounted 
in  law,  assets  received.  (Per  Hobart,  Hob., 
59.)  Damages  recovered  may  be  assets, 
though  never  actually  received,  as  by  being 
released  by  the  executor  ;  for  this  amounts  to 
a  receipt.  (Off.  Ex.,  70.)  In  no  other  case, 
therefore,  is  an  executor  liable  for  a  debt  due 
to  the  testator,  as  assets  in  his  hands,  unless 
the  debt  has  been  actually  received,  or  has 
been  placed  in  such  a  situation  that,  in  judg- 
ment of  law,  it  is  considered  as  received. 

Apply  this  doctrine  to  the  present  case.  The 
defendants  say  the  debt  is  assets.  If  so,  the 
judgment  itself  has  ceased  to  be  an  outstand- 
ing debt ;  because,  in  order  to  become  assets, 
it  must  be  considered  as  received  ;  and  here, 
as  the  same  hand  which  is  to  pay  is  also  to  re- 
ceive, in  judgment  of  law,  it  is  considered  aa 
received. 

This  is  supported  not  only  by  the  authori- 
ties already  cited,  but  is  strongly  fortified  by 
other  courses  of  reasoning  founded  upon  other 
classes  of  cases  bearing  upon  the  same  po:nt. 
Danby,  Choke  and  Moile,  JJ.,  held  (Plowd.  r 
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186)  that  when  a  creditor  makes  his  debtor  and 
another  his  executors,  and  has  no  other  goods, 
but  the  same  debt,  the  executor  debtor  shall 
be  charged  with  the  same  to  those  to  whom 
the  testator  was  indebted  ;  and  he  shall  be 
charged  to  account  for  the  same  before  the 
ordinary.  For  what  is  an  executor  to  account 
before  the  ordinary  ?  He  is  to  declare  what 
goods  and  chattels,  belonging  to  the  testator, 
he  has  received,  and  what  debts  and  legacies 
he  has  paid.  This  shows  that  he  does  not  ac- 
count for  the  whole  inventory  already  filed, 
but  only  for  such  part  of  it  as  has  been  actual- 
ly received,  or  is  deemed  to  be  received,  in 
judgment  of  law.  The  court,  therefore,  when 
they  said  he  must  so  account  for  his  own  debt, 
must  have  held  that  the  debt  was,  in  judg- 
ment of  law,  to  be  considered  as  collected  or 
received  by  him  in  his  capacity  of  executor, 
and  the  money  in  his  hands,  as  such.  (2 
Fonbl.,  B.  4  ;  Ft.,  2,  ch.  3,  sec.  4,  p.  412,  2d 
792*]  ed.)  *Where  there  had  been  a  decree 
against  an  executor  to  account,  Ld.  Eldon 
said  (Simmons  v.  Qutteridge,  13  Ves.,  264).  "a 
debt  due  from  an  executor  is  assets,  for  the 
same  plain  reason  that  an  executor  who  is  a 
creditor  may  retain.  The  consequence  seems 
necessary  that  under  the  usual  decree  against 
an  executor,  an  interrogatory  should  be  pointed 
to  the  inquiry,  whether  he  has  assets  in  his 
hands  arising  from  a  debt  due  by  himself." 

Again,  it  may  be  said,  if  an  executor  does 
not  administer  the  amount  of  his  debt,  it  is  a 
devastavit.  An  executor  can  be  guilty  of  a 
devastavit  in  relation  to  debts  due  the  testator 
in  only  two  ways  :  1.  Where  he  releases  the 
debt  or  does  not  take  the  proper  measures  to 
collect  and  receive  it.  2.  Where,  when  it  is 
collected  and  received,  he  does  not  properly 
administer  it.  An  executor  cannot  take  any 
measures  to  collect  and  receive  a  debt  of  him- 
self. He  cannot,  therefore,  commit  a  devas- 
tavit in  the  first  manner  by  neglecting  to  take 
proper  measures.  It  must  be  committed  in 
the  second  mode,  and  as  that  can  only  be  done 
when  the  debt  is  collected  and  received,  the 
debt  in  this  case  must,  in  judgment  of  law,  be 
deemed  to  be  collected  and  received  by  him, 
and  in  his  hands  as  executor  to  be  adminis- 
tered. 

If  the  testator  leave  the  executor  a  legacy,  it 
is  held  to  be  a  sufficient  indication  that  he  did 
not  mean  to  release  the  debt  due  from  the 
executor,  and  in  such  case,  says  Toller  (L. 
Ex..  350),  the  executor  shall  be  a  trustee  to  the 
amount  of  the  debt,  for  the  residuary  legatee 
or  next  of  kin.  No  man  can  properly  be  a 
trustee  of  a  judgment  against  himself,  e.  e.,  of 
the  judgment  itself.  It  is  incident  to  a  trust, 
that  a  trustee  should  have  the  power  of  trans- 
ferring or  assigning  the  trust  property  to  a 
eestui  que  ti'ust  having  the  whole  beneficial  in- 
terest, unless  specially  prohibited  from  doing 
so,  or  unless  the  doing  so  would  or  might  de- 
feat the  particular  object  of  the  trust. 

Apply  that  doctrine  here,  and  what  shall  we 
have  ?  An  assignment  of  a  judgment  by  the 
judgment  debtor  himself  ?  The  language  of 
Toller  is  scrupulously  accurate  and  points  to 
the  very  doctrine  for  which  we  contend.  He 
speaks  of  a  trustee  to  the  amount  of  the  debt, 
not  of  the  debt  itself.  Then  that  amount 
must  be  considered  in  his  hands  as  executor, 
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*and  received  on  the  judgment.  The  [*793 
result  of  the  cases  stated  in  Bridgman 
(Bridgm.,  Index,  tit.  Executors,  &c.,  X)  is, 
that  if  a  debtor  be  made  executor,  the  debt  is 
totally  extinguished.  But  it  seems  that  it  is 
only  parting  with  the  action  ;  for  the  exec- 
utor is  considered  as  a  trustee  for  the  money, 
and  such  money  is  considered  in  equity,  as 
part  of  the  testator's  personal  estate.  Here  the 
ownership  of  so  much  money  is  taken  from 
him,  who  owes  in  his  private  capacity,  and 
transferred  to  his  official  capacity,  so  as  to 
make  a  part  of  the  fund  which  ought  to  re- 
ceive it.  Of  course,  then,  the  debt  is  paid  to 
the  fund. 

Hence,  because  the  debt  is  assets  ;  because 
the  executor  is  to  account  ;  because  he  may 
commit  a  devastavit  in  relation  to  it  ;  because 
he  is  trustee  of  the  money  ;  and  because  the 
money  ceases  to  belong  to  him  in  his  individ- 
ual capacity,  but  is  considered  part  of  the  tes- 
tator's estate ;  the  debt  must  be  considered,  in 
judgment  of  law,  received  by  the  executor,  the 
money  in  his  hands  as  executor,  and  the  judg- 
ment as  such  therefore  paid. 

But  we  rest  not  solely  upon  these  general 
principles,  and  inferences  deducible  from 
them,  however  convincing  and  irresistible  we 
may  think  them  to  be.  There  are  opinions  of 
the  ablest  judges  directly  in  point.  In  Wank- 
fordv.  Wankford,  1  Salk..  305-306,  the  ques- 
tion was,  whether  the  appointment  of  an 
obligor  to  be  executor  of  the  obligee,  was  such 
a  discharge  of  the  obligation  that  the  adminis- 
trator, cum  testamento  annexo,  of  the  obligee, 
could  not  sue  the  representatives  of  the  obligor 
after  his  death  ;  held,  that  he  could  not ;  and 
by  Holt,  for  two  reasons  :  1.  By  the  appoint- 
ment of  the  obligor  executor,  he  became  en- 
titled to  receive  the  money,  and  he  being  the 
person  who  was  to  pay  it,  the  same  hand  was 
to  pay  and  receive  which  operated  an  extin- 
guishment. 2.  (Id.,  306.)  "That  when  the 
obligee  makes  the  obligor  his  executor,  though 
it  is  a  discharge  of  the  action,  yet  the  debt  is 
assets,  and  the  making  him  executor  amounts 
to  payment  and  a  release.  Il  H.  be  bound  to 
J.  S.  in  a  bond  of  £100,  and  then  J.  S.  makes 
H.  his  executor,  H.  has  actually  received  so 
much  money,  and  is  answerable  for  it ;  and  if 
he  does  not  administer  so  much,  it  is  a  devas- 
tavit." In  Stevens  v.  Oaylord,  11  Mass.,  269, 
Jackson,  J.  (delivering  the  opinion  of  the 
court),  *says  :  "As  soon  as  the  debtor  [*794 
is  appointed  administrator,  if  he  acknowledges 
the  debt,  he  has  actually  received  so  much 
money,  and  is  answerable  for  it.  This  is  the 
result  with  respect  to  an  executor,  and  the 
same  reason  applies  to  an  administrator,  as  the 
same  hand  is  to  receive  and  pay,  and  there  is 
no  ceremony  to  be  performed  in  paying  the 
debt,  and  no  mode  of  doing  it  but  by  consid- 
ering the  money  to  be  now  in  the  bands  of  the 
party  as  administrator."  He  afterwards  says  : 
"  The  consequence  is,  that  he  and  his  sureties 
in  the  administration  bond,  are  liable  for  the 
amount  of  such  debt,  in  like  manner  as  if  he 
had  received  it  from  any  other  debtor." 

It  would  be  a  waste  of  time  to  enter  into  an 
argument  to  show  that  if  these  authorities  are 
to  be  relied  upon,  and  the  amount  is  in  the 
hands  of  the  executor,  as  such,  it  amounts  to 
payment,  as  Ld.  Holt  says,  and  that  the  judg- 
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ment  which  has  thus  produced  this  amount  in 
his  hands  is  not  a  judgment  due  and  unpaid. 
One  authority,  however,  even  on  so  plain  a 
point.  It  is  said  in  Winship  v.  Bass,  12  Mass., 
201,  "  there  is  no  doubt  that  formerly,  by  the 
common  law  of  England,  when  a  debtor  was 
made  executor,  the  debt  was  discharged,  un- 
less a  different  intent  of  the  testator  could  be 
inferred  from  the  will  itself.  The  reason  given 
in  some  of  the  books  is.  that  the  same  person 
is  to  pay  and  receive,  and  as  the  executor  can- 
not maintain  an  action  against  himself,  the 
debt  shall  be  considered  as  paid.  But  to  avoid 
manifest  injustice  to  creditors,  the  same  law 
held  that  the  debt,  thus  considered  to  be  paid, 
should  be  assets,  &c."  Again;  speaking  of 
an  administrator,  "  the  remedy  at  law  may  be 
suspended  during  his  administration,  but  will 
revive  after  it  ceases  ;  and  indeed  he  may  be 
charged  on  his  administration  bond  as  having 
received  the  amount  of  his  debts  ;  for  having 
voluntarily  assumed  the  trust  which  prevents 
any  other  from  receiving,  and  being  unable  to 
sue  himself,  he  shall  be  considered  as  having 
paid  the  debt,  and  holding  the  amount  in  his 
hands  as  administrator." 

If,  after  this,  it  can  be  supposed  the  judg- 
ment against  Elliot  is  to  be  considered,  in  point 
of  law,  due  and  unpaid,  we  ask  to  whom  is  it 
due?  To  Elliot  himself  ?  "A  man  cannot  be 
his  own  creditor  and  his  own  debtor,  and  if 
795*]  so,  the  *other  executors  had  no  inter- 
est, and  could  not  assign."  To  the  other  exec- 
utors ?  "  One  executor  cannot  owe  his  co-ex- 
ecutor in  that  capacity.  They  cannot  sue  each 
other."  (Toll.  L.  Ex.,  348,  B.  3,  ch.  4,  sec. 
9.)  After  Elliot's  death,  they  could  not  sue 
his  representatives.  They  are  not  liable  for 
his  devastamt  as  to  this  debt.  They  are  not 
liable  to  account  to  creditors  for  it ;  for  they 
cannot  collect  it,  and  having  no  personal  in- 
terest in  it  themselves,  it  cannot  be  due  to 
them.  To  the  creditors  of  Hopkins?  How? 
To  all  jointly — the  whole  ?  Or  each  propor- 
tionably  according  to  his  debt  ?  Shall  each 
one  sue  him  in  debt  on  judgment,  or  can  any 
one  sue  him  in  debt  on  judgment  ?  No  one 
can  tell  to  whom  this  judgment,  as  a  judg- 
ment debt,  is  due,  and  support  that  opinion 
either  by  reason  or  authority. 

Mr.  J.  0.  Spencer,  for  the  defendants,  made 
the  following  points : 

1.  The  appointment  of  Elliot  an  executor 
did  not  absolutely  discharge  the  judgment. 

2.  If  it  did,  it  would  not  be  a  breach  of  the 
covenant. 

3.  If  the  covenant  imports  that  the  judg- 
ment was  valid  and  subsisting,  it  is  satisfied 
by  the  facts  in  the  case,  showing  a  deficiency 
of  assets  ;  and  also  by  its  being  valid  in  equity 
for  the  next  of  kin. 

4.  In  any  event,  the  plaintiffs  being  volun- 
teers, cannot  question  the  validity  of  the  judg- 
ment. 

He  said  that  considerable  reliance  might  be 
placed  in  the  conclusion,  upon  the  assumed 
fact  that  the  real  estate  was  devised  to  the  ex- 
ecutors for  the  payment  of  debts  ;  but  we  con- 
tend that  such  is  not  the  true  construction  of 
the  language  in  the  case.  The  words  are,  'by 
which  a  large  real  property,  situated  in  the 
then  County  of  Ontario,  was  devised  ;  and  a 
large  personal  property  bequeathed,  subject 
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to  the  payment  of  debts."  We  say  the  expres- 
sion, "  subject  to  the  payment  of  debts,"  ap- 
plies only  to  the  last  antecedent,  personal 
property.  In  Eglesv.  Carey,  1  Vern.,  457,  the 
expressions,  "  I  will  all  my  debts  shall  be  paid 
before  any  of  my  legacies,  or  gifts  hereinafter 
mentioned,"  were  held  not  to  charge  the  testa- 
tor's land  with  the  payment  of  debts.  We 
*deem  it  only  necessary  to  refer  to  the  [*796 
whole  will,  to  show  that  the  testator  never  de- 
vised his  real  estate  to  pay  his  debts,  and  we 
contend,  that  if  any  ambiguity  arises  from  the 
language  of  the  case,  it  is  entirely  removed  by 
a  reference  to  the  will. 

But  whether  there  were  assets  or  not,  for 
the  payment  of  debts,  we  hold  to  be  quite  im- 
material. The  judgment  against  Elliot  was  as 
much  assets  for  the  next  of  kin,  as  for  credit- 
ors ;  and  creditors  and  next  of  kin  stand  pre- 
cisely on  the  same  footing.  If  this  judgment 
can  be  made  available  to  either,  the  words  of 
the  covenant  are  satisfied. 

The  authorities  cited,  as  collected  in  Bridg- 
man's  Index  (Tit.  Executors,  &c.,  pi.  X),  are 
Hudson  v.  Hudson,  1  Atk.,  461,  and  Wankford 
v.  Wankford,  1  Salk.,  299.  The  language  of 
the  Chancellor  in  Hudson  v.  Hudson  is  certain- 
ly very  strong  that  the  debt  is  totally  extin- 
guished. But  it  is  to  be  remarked,  that  this 
was  used  by  way  of  argument,  and  was  not  a 
decision  on  any  point  in  the  case  ;  and  what  is 
remarkable,  the  very  next  case  in  Atkins  (Fox 
v.  Fox,  1  Atk. ,  463)  is  a  decision  on  the  very 
point,  directly  the  contrary,  viz.:  that,  not- 
withstanding at  common  law,  the  making  an 
obligor  executor  extinguishes  the  debt ;  yet, 
in  this  case,  the  bond  shall  be  considered  as 
assets  in  the  hands  of  the  executor,  to  be  ap- 
plied, after  paying  funeral  expenses  and  lega- 
cies, to  the  exoneration  of  the  real  estate,  in 
favor  of  the  heirs."  This  is  a  very  strong 
case.  It  proceeds  upon  the  familiar  principle 
in  equity,  that  the  heir  has  a  right  to  call  on 
the  executor  to  apply  the  personal  estate  in 
discharge  of  a  mortgage,  as  the  first  fund. 
The  Chancellor,  in  Fox  v.  Fox,  makes  the  bond 
of  the  executor  personal  property,  applicable 
to  the  payment  of  funeral  expenses  and  lega- 
cies, and  belonging  to  the  heir  ;  but  this  could 
not  be  so,  if  it  were  absolutely  extinguished, 
in  the  language  used  in  Hudson  v.  Hudnon. 
That  language,  then,  should  be  taken  with  the 
qualification  annexed  in  Fox  v.  Fox,  at  com- 
mon law,  and  then  the  case  of  Hudson  proves 
nothing. 

The  case  of  Wankford  v.  Wankford,  so  much 
relied  upon  by  the  Atty-Gen.,  merely  proves, 
what  has  not  been  denied,  that,  at  common 
law,  an  action  cannot  be  sustained *on  [*797 
a  bond  given  by  an  executor  to  his  testator  ; 
although  the  reasons  given  are  extremely 
questionable,  and  may  induce  the  court  to 
relax  the  rule,  "  according  to  the  exigencies  of 
society,  and  the  lights  and  improvements  of 
the  age."  Yet  it  is  not  denied  that  the  older 
authorities  are  so.  But,  in  that  case,  the  ob- 
servations of  Powell,  J.,  at  page  302,  are  wor- 
thy of  remark.  He  said  that  "some  books 
say  the  action  is  gone,  some  say  the  debt  is 
gone,  but  they  will  all  be  reconciled  by  this, 
and  the  debts  will  be  assets."  Probably  the 
true  question  between  the  parties  on  this  part 
of  the  case  is,  what  is  meant  by  the  books' 
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saying,  the  debt  is  assets  in  the  hands  of  the 
executor. 

The  Atty-Qen.  has  cited  several  cases  to 
show  the  meaning  of  the  terms  "assets,"  and 
that  a  debt  is  not  to  be  deemed  assets  until  it 
is  collected.  In  Termes  de  la  Ley  "assets  are 
said  to  be,  when  a  man  makes  executors,  and 
leaves  them  sufficient  to  pay,  or  some  com- 
modity, or  profit  is  to  come  to  them  in  right  of 
their  testator."  Toller  says,  "the  personal 
property  that  is  of  a  salable  nature,  and  may 
be  converted  into  ready  money,  is  called  assets 
in  the  hands  of  the  executor  or  administrator, 
that  is,  sufficient,  from  the  French  assez,  to 
make  him  chargeable  to  a  creditor  and  legatee, 
or  party  in  distribution,  as  far  as  such  goods 
and  chattels  extend  ;"  and  in  the  case  of  Fox 
v.  Fo-x,  before  mentioned,  it  will  be  observed 
that  the  Chancellor  calls  the  bond  assets  in 
the  hands  of  the  executor,  to  be  applied  for 
the  benefit  of  the  heir.  There  is  a  great  va- 
riety of  cases  where  executors  are  made 
chargeable  as  for  assets  that  never  came  to 
their  hands  ;  as  where,  by  negligence  or  delay 
in  collecting  debts,  or  prosecuting  for  them, 
they  have  become  desperate  ;  all  which  would 
seem  to  show  that  a  security  may  be  assets  be- 
fore it  is  collected  ;  and,  in  this  case,  why  is 
not  the  judgment  against  Elliot  as  much  as- 
sets in  the  hands  of  the  other  two  executors, 
Messrs  Hopkins  and  Stone,  as  in  Elliot  ? 
Could  they  avoid  accounting  for  it  to  credit- 
ors, by  saying  that  it  was  not  assets  ?  It  is 
doubtless  true,  that  in  the  cases  cited  by  the 
Atty  Gen.,  particularly  those  from  Mass.  Re- 
798*]  ports,  the  courts  *have  said  that  they 
will  hold  the  executor  liable  for  the  debts  he 
owes  his  testator,  as  assets  in  his  hands,  on 
the  ground  that  he  is  presumed  to  have  paid 
himself.  In  the  case  of  a  solvent  and  respon- 
sible executor,  as  all  those  cited  appear  to  have 
been,  this  was  sufficient  for  the  purposes  of 
the  suit.  But  because  the  courts  have,  in  such 
cases,  made  that  presumption,  it  by  no  means 
follows  that  such  is  the  only  ground  of  the  lia- 
bility of  the  executor  ;  or  that  such  liability  is 
limited  to  his  personal  responsibility  only.  It 
is  sufficient  to  say  that  in  none  of  the  cases 
was  the  question  presented,  whether  the 
courts  would  enforce  a  security  which  was 
valid,  and  would  be  effectual  against  the  prop- 
erty of  an  executor,  who  was  insolvent,  and 
against  whom  there  were  no  other  means  of 
proceeding  to  collect  the  debt  ? 

The  Atty-Gen.  contends  that  the  executor  is 
liable  quasi  executor,  and  not  as  debtor.  Toller 
gives  the  reason  why  the  de'bt  of  an  executor 
shall  be  assets  to  pay  creditors,  viz. :  that  it  is 
highly  unreasonable  that  the  claims  of  cred- 
itors should  be  defeated  by  a  release  absolutely 
voluntary  ;  and  the  same  reason  is  given  in  2 
Bl.  Com.,  512;  but  upon  the  ground  taken  by 
the  Atty-Gen.,  the  object  of  the  rule  of  law 
would  entirely  fail  in  every  case,  where  the 
executor  was  insolvent,  although  a  valid  and 
sufficient  security  for  the  debt  existed  ;  for, 
though,  according  to  his  doctrine,  the  testator 
cannot  release  the  executor,  as  it  would  be  a 
fraud  on  his  creditors,  yet  he  may  discharge 
the  only  remedy  for  collecting  the  debt.  In 
other  words,  he  would  be  permitted  to  do  that 
indirectly,  which  he  is  not  allowed  to  do  di- 
rectly. 
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In  many  of  tke  cases  cited  on  the  other  side, 
and  in  all  the  elementary  books,  the  executor 
is  called  a  trustee  for  creditors,  legatees  and 
the  next  of  kin,  and  there  is  no  doubt  he  is 
such.  Now  the  securities  and  liens  which  a 
trustee  has,  are  incident  to  the  principal  trust, 
and  belong  as  much  to  the  cestut  que  truri,  as 
the  debt  itself.  (Moses  v.  Murgatroyd,  1  Johns. 
Ch.,  127,  128.)  If  A  should  assign  to  F,  in 
trust  for  B,  a  debt  owing  by  Z  of  $500,  which 
is  secured  by  a  mortgage,  can  there  be  a  doubt 
that  B  would  be  entitled  to  compel  the  trustee 
F,  to  foreclose  the  mortgage,  if  it  was  neces- 
sary to  collect  the  debt  ?  The  very  point  is 
*decided  in  Jackwn  v.  DeLancey,  13  [*799 
Johns.,  559.  Kent,  ./.,  says,  in  that  case: 
"Even  if  the  technical  legal  estate  in  the 
mortgage  had  descended  to  the  heir,  he  would 
have  been  but  a  mere  trustee  for  all  the  chil- 
dren, to  whom  the  beneficial  interest  was  de- 
vised ;  and  they  would  have  been  entitled  to 
use  his  name  to  recover  the  money,  or  to  fore- 
close the  mortgage,  or  to  gain  possession." 
The  case  cited  by  him  in  2  Ves.,  Sr.,  p.  45,  is 
to  the  same  point.  If  it  had  been  the  mort- 
gage of  the  heir  himself,  it  is  presumed  it 
would  have  made  no  difference.  The  powers 
of  a  court  of  equity  would  have  been  abun- 
dantly sufficient  to  enforce  the  security.  The 
case  of  Orr  v.  Kaiws,  2  Ves.,  Sr.,  194.  shows 
that  where  an  executor  is  insolvent,  the  court 
will  make  a  legatee  whom  he  has  paid,  refund. 
In  Crane  v.  Drake,  2  Vern.,  616,  a  creditor 
was  allowed  to  pursue  the  specific  fund  sold, 
to  a  purchaser.  If,  then,  the  executor  be  a 
trustee  for  creditors,  the  next  of  kin  to  whom 
the  debt  belongs,  why  should  not  a  mortgage 
given  by  him  be  enforced  for  their  benefit, 
if  it  was  the  only  means  of  collecting  the  debt  ? 
And  if  a  mortgage,  why  not  a  judgment  ? 
The  technical  difficulties  arising  from  the  ex- 
ecutor being  defendant,  and  the  representative 
of  the  plaintiff,  if  they  a^  insurmountable  at 
law,  are  easily  overcome  in  equity,  where  a 
bill  might  be  filed  to  charge  the  land  held  by 
such  judgment.  It  is  an  old  head  of  equity, 
that  the  court  will  lend  its  aid  to  enforce  judg- 
ments at  law,  where  there  are  any  obstructions. 
(Mitf.  PI.,  2d  ed.,  103, 104,  ch.  2,  sec.  2  ;  Coop. 
Intr.  to  his  essay  on  PI.  in  Ch.,  xxxiv.)  Its 
jurisdiction  will  be  exercised  whenever  upon 
principles  of  universal  justice,  the  interference 
pf  a  court  of  judicature  is  necessary  to  pre- 
vent a  wrong,  and  the  positive  law  is  silent. 
(1  Fonbl.,  11.) 

The  familiar  case  of  a  judgment  and  execu- 
tion creditor,  seeking  the  aid  of  a  court  of 
equity  to  charge  choses  in  action,  that  had 
been  fraudulently  assigned,  and  could  not  be 
levied  on  by  execution  at  law,  is  in  point  to 
show  the  power  and  practice  of  that  court,  in 
enforcing  judgments  at  law  ;  and  the  case  of 
Egdett  v.  Hey  wood,  3  Atk. ,  352,  is  very  much 
in  point,  to  show  that  when  the  remedy  at  law 
is  obstructed,  in  consequence  of  technical  dif- 
ficulties, equity  will  interpose  to  give  effect  to 
a  judgment  at  law,  and  on  the  express  ground 
that  the  ordinary  remedies  there  cannot  be 
had.  Thus,  a  *bond  from  a  woman  to  [*8OO 
her  intended  husband  is  enforced  in  equity, 
although  void  at  law,  and  extinguished  by  the 
intermarriage.  (Sugd.  L.  V.,  162.) 
If  this  reasoning,  and  the  inference  from 
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the  authorities  be  correct,  then  is  it  established 
that  a  creditor  of  Hopkins,  in  case  of  a  de- 
ficiency of  assets,  would  be  entitled  to  the  aid 
of  a  Court  of  Chancery  to  enforce  the  judg- 
ment against  Elliot's  lands  ;  and,  of  course, 
the  judgment  must  be  valid,  due  and  unpaid, 
if  there  were  such  deficiency  of  assets. 

Without  now  entering  into  that  question, 
we  contend  that  the  next  of  kin  stand  in  the 
same  situation  with  creditors  and  legatees  ; 
and  are  equally  entitled  to  the  remedies  which 
a  creditor  may  have. 

The  position  taken  on  the  other  side,  that 
the  appointment  of  a  debtor  executor,  is  a 
specific  bequest,  is  conceived,  at  this  day,  to 
be  entirely  exploded.  The  authorities  clearly 
establish  that  he  is  merely  a  trustee  ;  that  his 
name  implies  it.  (Simmons  v.  Gutleridge,  13 
Ves.,  262  ;  Askwirt/i  v.  Chamberlain,  1  Ch., 
138;  Field  v.  Clark,  Id.,  242;  Carey  v.  Good- 
inge,  3  Bro.  Ch.,  110  ;  Bennet  v.  Bachelor,  Id  , 
28;  Brown  v.  Selwin,  Gas.  t.  Talb.,  240;  4 
Bro.  Parl.  Cas.,  179;  S.  C.,  Errington  v.  Evans, 
Dick,  456.) 

The  remark  in  Toller,  350,  that  an  executor 
has  a  right  to  his  debts  exclusive  of  legatees, 
rests  upon  2  Bl.  Com.,  512,  and  Hargrave's  note 
on  Co.  Litt.,  264  a.  Blackstone,  in  the  place 
cited,  states  the  doctrine,  and  refers  to  Salk., 
303,  which  is  the  case  of  Wankford,  and  con- 
tains no  such  rule.  Hargrave,  in  his  note, 
considers  the  appointment  of  an  executor,  as 
a  specific  bequest  to  him,  to  pay  the  debt,  but 
does  not  say  a  word  as  to  his  having  a  prefer- 
ence over  the  legatees.  Toller,  keeping  in 
view  this  idea  of  the  executor  being  an  exclu- 
sive legatee,  proceeds  to  state  several  cases  of 
exceptions  in  equity,  and  to  give  the  reasons 
for  them  :  and,  so  far  from  the  rule  being  as 
he  states  it,  the  case  of  Brown  v.  Selwin,  Cas. 
t.  Talbot,  240;  4  Bro.  Parl.  Cas.,  180,  and  vide 
Fort,  240,  is  in  point  to  show  that  the  execu- 
tor is  a  trustee  ev^i  for  a  residuary  legatee 
and  must  account  Jo  him  for  his  debt.  We 
say  that  the  cases  he  puts  as  exceptions,  with 
many  others  already  cited,  show  the  rule  itself, 
in  equity,  to  be  different  from  what  he  states 
it ;  and  prove  that  the  executor  is  not  consid- 
ered a  legatee  in  that  court.  For  instance,  the 
case  of  Berry  v.  Usher,  11  Ves.,  87,  cited  on 
the  other  side,  is  put  by  Toller  on  the  ground 
that,  "  although  without  a  legacy  (to  the  ex- 
8O  t*J  ecutors),  yet  it  appearing,  by  the  *tenor 
or  the  will,  that  the  testator  considered  him  in 
the  light  of  a  mere  trustee  of  his  whole  prop- 
erty, his  debt  was  clearly  held  not  to  be  dis- 
charged." This  case  was  directly  opposed  to 
Toller's  rule,  and  he  was  bound  to  get  rid  of 
it  ;  and  if  he  cannot  do  this,  it  must  overthrow 
the  rule.  Now,  he  has  assigned  a  ground  of 
distinction,  which  none  of  the  able  counsel  in 
the  case  thought  of  ;  which  the  Master  of  the 
Rolls  does  not  recognize,  or  even  allude  to, 
and  which  is  really  unfounded  in  fact.  Upon 
examining  the  case,  it  will  be  seen  that  Usher 
had  many  and  various  duties  to  perform,  as 
executor,  such  as  payment  of  money  and  in- 
terest to  two  persons,  for  long  periods.  Tol- 
ler also  quotes  the  case  of  Fox  v.  Fox,  with  a 
"  so  where,"  &c.,  as  if  that  was  a  case  of  an 
executor  being  a  mere  trustee  ;  whereas,  that 
case  cannot  possibly  be  reconciled  with  his 
rule,  nor  explained  upon  any  of  the  exceptions 
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which  he  has  stated  ;  and  it  is  utterly  at  war 
with  Hargrave's  idea  of  a  specific  bequest  to 
pay  the  debt.  Toller  also  cites  the  case  of 
Carey  v.  Goodinge,  3  Bro.  Ch.,  110,  as  an  ex- 
ception to  his  rule,  and  puts  it  upon  the  ground 
of  legacies  having  been  given  to  the  executors, 
as  a  sufficient  indication  that  the  testator  did 
not  mean  to  release  the  debt.  Now,  although 
it  is  true  legacies  were  given  in  that  case,  ye 
that  does  not  appear  to  have  occurred  to  the 
counsel  for  the  defendants,  as  being  worthy  of 
their  notice, and  the  Cluincellor,  LordThurlow, 
gives  no  such  reason,  but  says  expressly,  that 
the  appointing  of  a  debtor  executor  was  no 
more  than  parting  with  the  action,  which  he 
thought  had  been  a  settled  point ;  and  there- 
fore declared  the  debt  of  the  executor  a  trust 
for  the  next  of  kin.  What  right  has  an  ele- 
mentary writer  to  assign  a  reason  for  a  decis- 
ion which  the  court  not  only  did  not  give,  but 
which  would  make  the  decision  proceed  upon 
a  ground  so  different  from  that  given  by  the 
court,  as  in  effect  to  contradict  it  ?  We  rely 
much  upon  this  case,  and  upon  the  reason 
assigned  by  the  Chancellor,  and  we  consider  it 
conclusive  until  it  is  shown  to  be  overruled. 

The  last  clause  of  the  will  disposes  of  "all 
sums  of  money,  bonds  or  judgments,  lands, 

foods  or  chattels,  not  before  bequeathed  or 
evised,  to  the  two  sons  of  the  testator." 
*These  bequests,  we  contend,  are  [*8O2 
broader,  if  possible,  than  "all  the  rest  and 
residue  of  my  estate,"  and  that  they  make  the 
two  sons  legatees  of  the  judgment  against 
Elliot.  These  legacies  meet  completely  even 
the  rule  laid  down  by  Toller,  at  page  350. 
They  not  only  furnish  a  "  strong  inference  " 
that  the  testator  did  not  intend  to  bequeath  the 
debt  to  Elliot,  but  they  afford  irresistible  evi- 
dence that  he  meant  to  give  it  to  his  sons.  In 
addition  to  the  cases  cited  by  him,  I  would 
add  Errington  v.  Evans,  Dick.,  456,  where  it 
is  said  :  "  If  an  obligee  makes  an  obligor  one 
of  the  executors,  and  takes  no  notice  of  the 
bond,  but  devises  the  residue  of  the  estate  to 
others,  I  am  clear  it  is  not  an  extinguishment 
of  the  debt,  though  at  law  it  will  be  so,  because 
a  personal  demand,  once  suspended,  is  not  to 
be  resumed."  The  latter  part  of  this  remark, 
it  is  contended,  would  be  applicable  only 
were  we  seeking  to  enforce  a  judgment  in  a 
court  of  law.  But  we  ask  no  such  thing.  We 
say  that  if  it  can  be  enforced  in  equity,  it  is 
sufficient  to  satisfy  the  words  and  the  spirit  of 
the  covenant ;  and  if  it  be  valid  in  equity,  for 
the  benefit  of  legatees,  then  we  say,  the  ex- 
ecutors would  be*  decreed  trustees  for  their 
benefit  ;  and  that  its  being  a  lien  on  land 
would  be  an  incident  attending  that  trust 
which  a  court  of  equity  would  sustain  and  en- 
force, if  the  benefit  of  the  trust  can  be  ob- 
tained only  in  that  way.  The  authorities 
already  cited,  and  the  arguments  urged,  we 
think,  establish  that  a  court  of  equity  would 
declare  the  judgment  a  lien  on  the  lauds  of 
Elliot. 

Mr.  TaLcott,  Atty-Gen.,  in  reply.  The  ground 
is  not  materially  changed  by  the  argument  for 
the  defendant.  Most  of  it  had  been  anticipated; 
and,  indeed,  the  greater  part  of  the  principles 
it  contains,  as  deducible  from  cases,  were  in- 
sisted upon  as  favoring  the  plaintiffs  rather 
than  the  defendants. 
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As  to  the  construction  of  the  will  in  relation 
to  the  real  estate,  the  court  will  judge  from  an 
inspection  of  it.  But  even  admitting  the  con- 
strpction  contended  for  by  the  defendant  to  be 
true,  it  could  make  no  difference  with  the 
case,  in  principle.  For  a  moment  let  us  ex- 
amine the  origin  and  reason  of  the  English 
doctrine,  as  to  marshaling  assets. 
8O3*]  *It  grows  out  of  a  set  of  familiar 
principles.  1.  The  heir  cannot  be  disinherited 
by  implication.  2.  The  real  estate  is  not  liable 
for  the  payment  of  the  ancestor's  debts  (except 
in  cases  of  liens),  unless  expressly  charged 
with  them ;  but  debts  and  legacies  must  be 
paid  out  of  the  personal  property.  3.  The 
will  of  the  owner  of  property  is  to  be  carried 
into  effect,  when  not  contrary  to  law. 

When  a  man  dies,  justice  requires,  in  the 
first  place,  that  his  debts  should  be  paid.  If 
he  has  given  a  legacy  in  his  will,  he  of  course 
intends  that  the  legatee  should  have  it,  and 
after  the  payment  of  debts,  the  claim  for  the 
legacy  must  be  satisfied.  If.  however,  he  j 
makes  no  provision  for  the  payment  of  the 
debts  or  legacies  out  of  his  real  estate,  the 
common  law  of  England  presumes  that  the 
legacies  were  given  under  an  idea  that  the  per- 
sonal estate  was  sufficient  for  all  purposes.  If 
it  turns  out  otherwise,  the  legacies  must  abate, 
because  they  were  given  under  a  mistake  ;  and 
it  was  not  the  will  of  the  testator  that  the 
legatees  should  have  them  at  all  events,  but 
only  in  case  the  personal  estate  was  large 
enough  to  pay  the  debts  and  legacies  too.  If 
the  testator  charges  his  debts  on  his  lands,  then 
the  performance  of  his  will  does  not  depend 
solely  on  his  personal  estate,  and  equity  very 
properly  marshals  assets  in  favor  of  legatees. 
But  in  this  State  the  law  itself  subjects  the  real 
estate  of  the  testator  to  the  payment  of  his 
debts  ;  and  if,  in  England,  equity  will  marshal 
assets,  whenever  the  real  estate  is  so  subjected, 
why  not  do  it  here  ?  What  difference  in  prin- 
ciple does  it  make,  whether  it  is  so  subjected 
by  the  act  of  the  party,  in  a  particular  case,  or 
by  the  act  of  the  law  which  applies  to  all  cases? 

But,  says  the  counsel,  this  is  all  immaterial ; 
for,  admitting  there  are  sufficient  assets  to  pay 
all  debts,  still  this  judgment  is  as  much  assets 
for  the  next  of  kin,  as  for  creditors,  and  should 
be  distributed  among  them.  For  this  he  relies 
on  the  case  of  Fox  v.  Fox,  1  Atk.,  463.  That 
case,  upon  examination,  will  be  found  to  have 
proceeded  upon  its  peculiar  circumstances  ; 
and  to  show  that  the  case  itself  is  not  con- 
sidered, in  England,  as  furnishing  the  general 
rule,  but  rather  as  an  exception  to  the  general 
8Oi*J  rule,  it  is  necessary  only  to  refer  to  *11 
Ves.,  Jr.,  90,  note  a,  where  it  is  said  of  this 
case  :  "  Under  the  circumstances  of  Fozv.  Fox, 
the  executor  could  not  be  permitted,  inequity, 
to  avail  himself  of  that  character,  at  the  same 
time  insisting  upon  his  mortgage,  the  only  con- 
sideration for  which  was  the  debt."  It  is  true 
that  where  a  debt  is  due  from  an  executor,  a 
court  of  equity,  under  the  particular  language 
of  the  will,  many  times  raises  a  trust  for  re- 
siduary legatees,  and  even  for  next  of  kin  ; 
but  the  true  rule  is  that  laid  down  by  Toller, 
Blackstone,  Hargrave,  and  indeed,  by  all  the 
elementary  writers,  and  is  substantially  this  ; 
that  making  the  debtor  executor  is,  prima  fade, 
a  bequest  to  him  of  the  debt ;  but  this  legacy 
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will  not  be  permitted,  any  more  than  other 
legacies,  to  interfere  with  the  payment  of 
debts  ;  yet,  being  in  the  nature  of  a  specific 
legacy,  it  will  in  general,  and  unless  there  Is 
some  peculiar  provision  or  language  in  the 
will,  take  precedence  of  legacies  at  large  ;  and 
so,  too,  it  will  take  place  of  the  rights  of  the 
next  kin,  unless  the  phraseology  of  the  will  is 
sufficient  for  a  court  of  equity  to  raise  a  trust 
in  their  behalf. 

The  cases  put  as  exceptions,  by  Toller,  «tc., 
are,  in  truth,  so  ;  and  the  remarks  made  upon 
them,  by  the  counsel  on  the  other  side,  when 
compared  with  the  cases  themselves,  will  be 
found  erroneous.  The  case  of  Berry  v.  Usher 
was  a  case  of  clear  trust. 

But  it  is  said  that  the  provisions  of  the  will, 
in  this  case,  show  that,  as  to  this  judgment, 
the  executor  was  a  trustee  only.  The  clause 
alluded  to  is  that  directing  "  that  all  sums  of 
money,  bonds  or  judgments,  that  may  be  in 
the  hands  of  my  said  executor,  that  may  not 
have  been  disposed  of,  in  and  by  my  aforesaid 
will,  shall  be  equally  divided  between  my  two 
sons." 

But  this  clause  extended  only  to  judgments 
in  the  hands  of  the  executors.  Now  the  judg- 
ment in  this  case  never  could  be  in  the  hands 
of  the  executors.  As  to  Elliot,  it  was  not  a 
judgment  in  his  hands  as  such.  (A  judgment 
is  in  the  hands  of  a  plaintiff,  or  some  person 
claiming  under  him,  not  in  the  hands  of  the 
defendant.)  It  was  not  in  the  hands  of  the 
other  executors.  They  could  not  sue  it,  or  in- 
stitute any  proceedings  for  its  collection.  It 
was  not,  therefore,  contemplated  *by  [*8O5 
that  language  of  the  testator.  But  suppose  it 
had  been  ;  was  it  a  judgment  so  due  and  un- 
paid that  the  executors  had  a  right  to  assign  it, 
when  the  will  directed  them  to  divide  it  be- 
tween the  two  sons  ? 

But  if  it  is  assets,  as  contended  by  the  de- 
fendant, still,  we  repeat,  the  judgment  debt,  as 
such,  is  considered  as  paid,  and  the  amount  in 
the  hands  of  the  executor,  in  his  capacity  of 
executor. 

But  to  this  it  is  objected,  that  it  would,  in 
some  cases,  drive  the  creditors  of  a  testator  to 
rely  on  the  personal  security  of  an  executor, 
who  might  be  insolvent.  This  objection  might 
be  made  to  the  general  power  of  an  executor, 
in  ordinary  cases.  He  has  always  the  power 
to  discharge  a  judgment  obtained  by  the  tes- 
tator. He,  by  this,  however,  may  make  him- 
self liable  for  a  devastavit.  So  where  the  judg- 
ment is  against  himself,  if  he  does  not  pay  it, 
he  is  liable  for  a  devastavit,  and  the  same 
remedy  exists  against  him  in  the  one  case  as  in 
the  other.  The  doctrine  as  to  the  right  to  se- 
curities by  a  cestui  que  trust,  is  inapplicable  to 
the  case  of  executors,  and  furnishes  no  limita- 
tion of  their  powers. 

It  seems  to  be  admitted,  on  the  other  side, 
by  the  remarks  on  Errington  v.  Evans,  Dick., 
456,  and  other  remarks  in  the  course  of  the 
argument,  that  the  debt  is  extinguished  at  law; 
but  the  counsel  contend  that  it  is  not  extin- 
guished in  equity.  Here  it  must  be  remem- 
bered that  the  question  is  a  question  at  law, and 
must,  therefore,  be  decided  by  the  rules  of  law, 
and  not  by  any  different  rules  of  equity. 

But  how  could  the  claim  be  enforced  in 
equity  ?  Not  as  a  judgment.  The  cases  where 
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courts  of  equity  interfere  to  assist  a  judgment 
or  execution,  are  cases  where  the  party  has  a 
right  to  an  execution  on  the  judgment.  He  is 
then  helped  by  the  intervention  of  a  court  of 
equity  to  reach  property  which  he  could  not 
otherwise  reach  ;  but  the  court  will  not  give 
him  a  right  to  issue  execution  on  an  extin 
guished  judgment,  for  the  sake  of  helping  him 
to  take  a  particular  species  of  property,  or 
otherwise,  when  he  has  no  right  to  take  any 
kind  of  property  by  such  process. 
8OG*]  *But  who  could  apply  to  a  court  of 
equity  in  a  case  like  this  ?  Not  the  other 
executors ;  for  they  have  no  interest  in  the 
debt.  They  have  no  power  to  collect  it,  are 
not  accountable  for  it,  and  though  the  non- 
payment of  it  by  Elliot  should  be  a  devas- 
tavit  in  him,  an  executor  is  liable  only  for 
his  own  devastavit,  and  not  for  that  of  his  co- 
executors.  The  other  executors,  therefore, 
being  without  interest  in  the  subject  matter, 
could  not  maintain  proceedings  in  equity 
(whatever  creditors  or  next  of  kin  might  do), 
and  if  so.  they  had  not  the  power  to  assign 
any  such  right ;  and,  as  to  them,  the  judgment 
is  extinguished  in  equity  as  well  as  at  law. 

Again;  even  admitting  Elliot  to  be  a  trustee, 
the  other  executors  are  not  cestuis  que  trust.  If 
he  is  a  trustee,  he  is  so  for  creditors,  legatees, 
or  next  of  kin.  Now  no  person  can  assign 
an  interest  in  trust  property,  but  the  trustee  or 
eestui  que  trust;  and  as  the  defendants  were 
neither,  they  had  nothing  to  assign.  And  it 
seems  to  be  very  clear  that  where  a  person  is 
neither  the  absolute  or  conditional  owner  of 
the  debt,  nor  a  trustee  or  cesqui  que  trust  of  it, 
there  is  nothing  due  to  him  ;  and  if  he  cov- 
enant that  the  debt  is  due  to  him  (as  the  fair, 
and  only  fair  interpretation  of  this  covenant), 
the  covenant  is  broken  eo  instanti  that  it  is 
made. 

Curia,  per  SUTHERLAND,  J.,  after  stating 
the  facts.  The  case  turns  upon  the  construc- 
tion of  the  covenant,  and  the  effect  and  opera- 
tion of  appointing  Elliot  an  executor.  There 
is  dispute  as  to  any  material  fact.  The  cov- 
enant was  not  denied,  on  the  argument,  to  be  a 
personal  one,  upon  which  the  defendants  are 
responsible  in  their  individual  character,  and 
not  as  executors. 

1.  What,  then,  is  the  true  construction  of 
the  covenant?  It  is  unnecessary  to  cite  au- 
thorities, to  show  the  rule  of  interpretation 
that  the  whole  covenant,  with  its  context,  is  to 
be  taken  into  consideration;  and  that  is  to  be 
considered  the  covenant,  which,  from  such 
consideration,  appears  to  have  been  the  true 
intent  and  meaning  of  the  parties.  If  the  in- 
tention of  the  parties  be  doubtful,  that  con- 
struction is  to  be  adopted  which  is  most  benefi- 
cial to  to  the  covenantee.  Testing  this  cov- 
enant by  these  rules,  and  there  can  be  no  doubt, 
8O7*j  *1.  That  if  the  judgment  assigned 
was  satisfied  or  extinguished,  by  operation  of 
law,  it  was  as  much  a  breach  of  the  covenant 
as  though  it  had  been  paid  in  money  or  dis- 
charged by  a  release  ;  for  if  it  was  satisfied,  in 
judgment  of  law,  neither  the  sum  of  $698,  nor 
any  other  sum,  was  due  upon  it ;  2.  That  the 
covenant  implies  that  the  sum  due  and  unpaid 
is  due  to  the  covenantors  at  the  time  of  the  as- 
signment ;  3.  That  it  was  due  to  them  as  the 
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representatives  of  Caleb  Hopkins,  the  plaintiffs 
in  the  judgment ;  and,  4.  That  it  was  due 
upon  the  judgment. 

2.  The  breach  of  the  covenant  is  said  to  be 
the  necessary  result  of  the  judgment  creditor's 
appointing  the  judgment  debtor  one  of  his 
executors,  and  his  acceptance  of  the  trust. 

It  is  undoubtedly  true,  as  a  general  rule,  that 
if  a  creditor  appoint  his  debtor  his  executor, 
or  one  of  his  executors,  and  he  do  not  re- 
nounce the  trust,  such  appointment  shall  ope- 
rate as  a  release  or  extinguishment  of  the  debt, 
or  the  action  for  it,  upon  the  ground  that  such 
must  have  been  the  intention  of  the  testator ; 
because,  by  making  the  debtor  an  executor,  he 
voluntarily  destroys  the  only  remedy  or  means 
by  which  the  debt  can  be  collected.  The  rule 
is  universal  that  when  the  remedy  is  suspended 
by  the  act  of  the  party  entitled  to  it,  it  is  de- 
stroyed forever.  The  consequence  is  the  same, 
if  the  debtor  is  a  co-executor  with  others ;  for 
one  executor  cannot  sue  another.  (Tlwmas  v. 
Thompson,  2  Johns.,  471 ;  Toll.  L.  Ex.,  272, 
Lond.  ed.,  1800,  ch.  4,  sec.  9;  8  Rep.,  136; 
Bac.  Abr.,  Executors.  &c.,  A,  10;  2  Bl.  Com., 
512;  Plowd.,  184;  Wankford  v.  Wankford,  1 
Salk.,  299;  11  Mass.,  259;  12  Id.,  201;  Off. 
Ex.,  31,32.) 

But  there  is  one  qualification  as  universal  as 
the  rule  itself;  that  where  the  testator  does  not 
leave  funds  sufficient  for  the  payment  of  his 
debts,  the  debts  due  from  the  executor  shall 
not  be  discharged;  because  the  testator  shall  not 
be  permitted,  by  a  voluntary  release,  to  de- 
fraud his  creditors  of  their  just  claims.  In 
such  a  case,  therefore,  the  debt  due  from  the 
executor,  shall  be  considered  assets  in  his 
*hands,  for  the  payments  of  the  debts  [*8O8 
of  the  testator.  By  considering  it  assets,  the 
difficulty  is  avoided  as  to  the  means  of  enforc- 
ing payment.  It  cannot  be  assets  in  the  hands  of 
the  executor,  until  it  ceases  to  be  a  debt  due  to 
them,  and  has,  either  in  fact,  or  in  judgment 
of  law,  been  paid  to,  and  received  by  them. 
Choses  in  action,  or  debts  due  to  the  testator 
upon  judgment,  statute  or  specialty,  are  not 
assets  till  actual  recovery  and  receipt.  (6  Rep., 
58;  Noelv.  Nelson,  1  Vent.,  94;  Com.  Dig., 
Assets,  D  ;  Bac,  Abr.,  Executors  and  Admin- 
istrators, H;  2  Toll.  L.  Ex.,  272;  1  Stark.,  32  ; 
2  Vern.,  299.)  If  an  executor  release  a  debt 
due  to  the  testator,  in  judgment  of  law,  he 
shall  be  considered  as  having  received  it,  and 
it  shall  be  assets  in  his  hands.  (Cocke  v.  Jen- 
nor,  Hob.,  66;  Cro.  Eliz.,  43.) 

If,  then,  there  be  a  deficiency  of  assets,  in 
this  case,  and  of  consequence,  the  debt  due 
from  the  executor  becomes  assets,  in  judgment 
of  law,  it  ceases  to  be  an  outstanding  debt,  and 
becomes  money  in  the  hands  of  the  executor. 
The  judgment  against  Elliot,  therefore,  was 
paid  and  discharged  ;  and  the  covenant  of  the 
defendant,  that  the  sum  of  $698  was  due  and 
unpaid,  was  broken. 

The  opinion  of  Holt,  Ch.  J.,  in  Wankford  v. 
Wankford,  1  Salk.,  306,  is  explicit  upon  this 
point.  He  says,  "when  the  obligee  makes  the 
obligor  his  executor,  though  it  is  a  discharge 
of  the  action,  yet  the  debt  is  assets  ;  and  the 
making  him  executor,  does  not  amount  to  a 
legacy,  but  to  payment  and  a  release.  If  A 
be  bound  to  B  in  a  bond  for  £100,  and  then  B 
make  A  his  executor,  A  has  actually  received 
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so  much  money,  and  is  answerable  for  it.  And 
if  he  do  not  administer  so  much,  it  is  a  de- 
vastavit. 

This  subject  is  very  ably  and  perspicuously 
treated  by  Mr.  Justice  Jackson,  in  Stevens  v. 
Qaylord,  11  Mass.,  259.  In  page  269,  upon 
this  particular  point,  he  says,  "as  soon  as  the 
debtor  is  appointed  administrator  (if  he  ac- 
knowledged the  debt),  he  has  actually  received 
so  much  money,  and  is  answerable  for  it.  This 
is  the  result  with  respect  to  an  executor  ;  and 
the  same  reason  applies  to  an  administrator,  as 
the  same  hand  is  to  receive  and  pay,  and  there 
8Ot)*]  *is  no  ceremony  to  be  performed  in 
paying  the  debt,  and  no  mode  of  doing  it, 
but  by  considering  the  money  to  be  now  in 
the  hands  of  the  party  in  his  character  of  ad- 
ministrator." The  sureties  in  the  administra- 
tion-bond were,  accordingly  held  liable  for  the 
amount,  as  though  it  had  been  actually  re- 
ceived. So,  also,  in  Winshipv.  Bass,  12  Mass., 
199,  it  was  held  that  the  sureties  of  an  executor, 
who  was  a  debtor  to  the  testator,  at  the  time 
of  his  appointment,  were  responsible  for  the 
debt,  upon  the  principle  that  it  must  be  consid- 
ered as  having  been  actually  received  by  the 
executor. 

But  it  is  contended  by  the  defendant,  that, 
even  admitting  there  are  assets  sufficient  for 
the  payment  of  the  debts  of  the  testator,  the 
result  is  still  the  same  ;  for  a  debt  due  from  an 
executor  to  the  estate  of  his  testator  is  assets 
for  the  next  of  kin,  as  well  as  for  creditors  ; 
and  they  are  entitled  to,  and  can  obtain  the 
fruits  of  it  in  equity,  if  not  at  law.  The  gen- 
eral rule  I  apprehend  to  be  otherwise.  The 
appointment  by  a  testator  of  his  debtor  as  ex- 
ecutor, is  considered  in  the  nature  of  a  specific 
bequest  to  him  of  the  debt,  not  to  be  paid 
unless  there  are  sufficient  assets  to  pay  the 
debts.  But  if  there  are,  then  to  take  prefer- 
ence of  the  general  legacies.  This  is  the  gen- 
eral doctrine  as  laid  down  by  Toll.,  274,  Lond. 
ed.  of  1800,  in  support  of  which  he  cites  2  Bl. 
Com.,  512,  and  Harg.  note  on  Co.  Litt.,  264, 
b,  note  \ .  It  was  said  by  the  counsel  for  the 
defendants  that  these  authorities  did  not  sup- 
port the  doctrine  for  which  they  were  cited  ; 
that  although  Blackstone  does  state  such 
to  be  the  rule,  yet  no  such  doctrine  is  to  be 
found  in  the  case  to  which  he  refers  as  his  au- 
thority— the  case  of  Wankford  v.  Wankford,  1 
Salk.,  303.  Now  upon  an  examination  of  that 
case,  it  will  be  found  that  Mr.  Justice  Powell, 
in  his  opinion,  does  state  the  doctrine,  in 
terms,  as  laid  down  by  Blackstone  and  Toller. 
After  remarking  that  the  extinguishment  of 
the  debt  in  such  cases  takes  place,  not  by  way 
of  release,  but  as  a  legacy  or  gift  by  the  will, 
and  where  that  specific  debt,  or  any  part  of  it, 
is  expressly  devised  by  the  will  to  pay  a  legacy, 
81O*]  it  will  be  *assets  to  pay  such  legacy, 
because  the  testator  did  not  intend  to  ex- 
tinguish the  debt  ;  he  says,  "but  where  there 
is  no  such  special  devise.*  the  debt  shall  be  ex- 
tinguished, notwithstanding  any  other  lega- 
cies." That  is,  the  appointment  of  his  debtor 
an  executor  is,  prima  facie,  evidence  of  the 
testator's  intention  to  give  him  the  debt  by 
way  of  legacy  ;  and  where  that  presumption 
is  not  repelled  by  some  provisions  of  the  will, 
inconsistent  with  such  intention,  the  extin- 
guishment shall  take  effect,  although  there 
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may  not  be  assets'  to  pay  the  other  legacies. 
The  note  of  Hargrave  also,  sustains  the  doc- 
trine of  Toller.  "Still,  however  (he  says), 
when  the  creditor  makes  the  debtor  his  execu- 
tor, it  is  to  be  considered  but  as  a  specific  be- 
quest or  legacy,  devised  to  the  debtor  to  pay 
the  debt;  and  therefore,  like  other  legacies,  it  is 
not  to  be  paid  or  retained  till  the  other  debts  are 
satisfied. 

Now,  if  it  is  to  be  considered  as  a  specific 
bequest,  then  it  is  entitled  to  priority  or  satis- 
faction over  the  general  legacies.  For  in  case 
of  a  deficiency  of  assets,  to  pay  the  debt,  all 
the  general  legacies  must  abate  proportionably. 
But  a  specific  legacy  is  not  to  abate  at  all,  un- 
less there  be  not  sufficient  without  it.  (2  Bl. 
Com.,  513.) 

Whenever,  from  the  whole  will,  it  appears 
that  it  was  not  the  intention  of  the  testator  to 
discharge  the  debt,  by  making  his  debtor  his 
executor,  then  the  executor  shall  be  trustee  to 
the  amount  of  the  debt  for  the  legatees  or  next 
of  kin.  (Toll.  L.  Ex.,  274  ;  Carey  v.  Qoodinge, 
3  Bro.  Ch.,  110  ;  Cas.  t.  Talb.,  340.)  Now  no 
such  intention  appears  from  the  provisions  of 
his  will.  It  is  not  to  be  inferred  from  that 
part  which  directs,  that  all  sums  of  money, 
bonds  or  judgments,  that  may  be  in  the  hands 
of  his  executors,  shall  be  divided  between  his 
two  sons  ;  because  a  judgment  against  one  of 
his  executors  never  could  be  in  the  hands  of 
his  executors  as  a  judgment. 

But  admitting  that  the  judgment  is  assets 
for  the  next  of  kin  ;  if  it  is  assets,  it  ceases  to 
be  a  judgment,  and  in  contemplation  of  law, 
has  become  money  in  the  hands  of  the  exec- 
utor. Nothing,  therefore,  can  be  due  and 
unpaid  upon  it ;  nor  can  it  be  assigned. 

Judgment  for  the  plaintiffs. 

Cited  in-6  N.  Y.,  116;  32  N.  Y.,  413;  6  Hun,  37»;  2 
T.  &  C.,  464 ;  5  Duer,  182 ;  39  Super.,  328;  19  Wis.,  157. 


*PADDOCK  v.  SALISBURY.  [*811 

Action  for  Slander — Charge  of  Felony — Evi- 
dence of  Character —  When,  and  for  What  Pur- 
pose, Admissible — New  Trial  not  Granted, 
because  Verdict  against  Evidence. 

In  slander  for  chawing  plaintiff  with  felony, 
evidence  of  his  general  character,  is  admissible,  in 
mitigation  of  damages  under  the  general  issue. 

Otherwise,  it  seems,  if  justification  be  pleaded. 

In  slander,  in  penal  actions,  actions  for  a  libel  and 
other  actions,  vindictive  in  their  nature,  anew  trial 
will  not  be  granted  merely  because  the  verdict  is 
against  the  weight  of  evidence. 

Citations— 1  Johns.,  46;  2  Campb.,  251;  Peake  Ev. 
App.,  92,  3d  ed.;  5  Esp.  14;  1  Maule  &  S.,  285;  3  Mass., 
546;  6  Mass.,  514:  2  Esp.,  721;  I  Johns.  Cas.,  116;  Bull. 
N.  P.,  27,  296;  1  Phil.  Ev.,  139;  12  Johns.,  180;  1  Burr, 
24;  2  Salk..  644. 

BLANDER  by  Paddock  against  Salisbury  ; 
U  for  that  the  defendant  had  charged  the 
plaintiff  with  arson  (setting  forth  the  words), 
also  for  charging  the  plaintiff  with  being  a 
thief,  and  stealing  apples. 

Plea,  the  general  issue. 

The  cause  was  tried  at  the  Oneida  Circuit, 
Nov.  23.  1821. 

One  Sabin  testified  that  he  had  heard  the 
defendant  charge  the  plaintiff  with  arson,  as 
set  forth  in  the  declaration  ;  but  this  witness 
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was  discredited  by  showing  that  he  had  de- 
liberately denied,  in  conversation,  what  he 
now  swore  to. 

A.  Smith  swore  that  the  defendant  admitted 
to  him  that  he  had  charged  the  plaintiff  with 
stealing  apples  ;  but  on  explanation,  both  the 
witness  and  the  defendant  concluded,  that 
under  the  circumstances,  it  was  a  mere  civil 
trespass. 

G.  White  testified  that  the  defendant  charged 
the  plaintiff  with  arson  as  set  forth  in  the 
declaration  ;  but  left  it  in  doubt  whether  the 
words  were  spoken  before  or  after  the  suit 
was  brought,  which  was  the  first  of  May  Term, 
1821. 

S.  Salisbury  testified  that  he  heard  the  de- 
fendant charge  the  plaintiff  with  hooking 
apples;  that  the  term  "hooking"  meant 
stealing,  and  was  so  understood  ;  and  that  the 
defendant  did  not  explain  whether  the  apples 
were  taken  from  the  trees  or  not. 

The  defendant's  counsel  then  proposed  to 
inquire  into  the  plaintiff's  general  character  as 
a  virtuous,  honest  man,  or  otherwise,  to  which 
the  counsel  for  the  plaintiff  objected  ;  but  the 
objection  was  overruled  by  the  judge ;  and 
witnesses  were  examined  to  the  point  of  the 
plaintiff's  good  and  bad  character  by  both 
parties.  Five  witnesses  for  the  defendant 
then  testified  that  the  plaintiff's  character  was 
not  so  good  as  that  of  people  in  general ;  a 
sixth,  that  he  could  say  nothing  against  it ;  a 
seventh,  that  he  had  been  acquainted  with  him 
812*]  *twenty  years,  and  lived  within  three 
miles  of  him  and  could  not  testify  that  his 
character  was  good  or  bad  before  a  certain 
house  was  burnt ;  that  he  had  heard  much 
said  since  the  burning,  and  many  thought  it 
was  some  of  the  Paddock  family ;  and  another 
witness  testified  that  his  character  was  good, 
though  not  much  spoken  of  before  the  house 
was  burnt.  Three  witnesses  testified  that  his 
character  had  for  years  been  bad.  For  the 
plaintiff,  four  witnesses  testified  to  his  uni- 
form good  character,  in  addition  to  Sabin  and 
Salisbury. 

The  jury  found  a  verdict  for  the  defendant. 

Mr.  J.  Lynch,  now  moved  for  a  new  trial  : 
1.  Because  the  verdict  was  against  the  weight 
of  evidence.  2.  Because  the  evidence  of  the 
plaintiff's  general  character  was  inadmissible. 

As  to  the  first  point,  he  said  it  was  sufficient 
if  the  substance  of  the  words  set  forth  in  the 
declaration  was  proved.  They  need  not  be 
shown  literally.  (Miller  v.  Miller,  8  Johns.,  74; 
2B1.,  961.) 

To  the  second  point,  he  cited  Larned  v. 
Buffington,  3  Mass.,  546. 

Messrs.  8.  Beardsley  and  H.  R.  Starrs,  contra. 
The  jury  passed  upon  the  credibility  of  the 
witnesses,  and  their  finding  is  conclusive.  (3 
Bl.  Com.,  375.)  They  were  also  entitled  to 
pass  upon  the  sense  of  the  words  (Dexter  v. 
Taber,  12  Johns.,  240),  and  whether  the  con- 
versation sworn  to  by  White  was  before  or 
after  the  commencement  of  the  suit.  The  only 
words  which  can  be  considered  as  proved,  are 
the  "hooking"  apples,  mentioned  by  Salis- 
bury ;  and  this  is  not  slander.  To  say  of  a 
man  "he  has  stolen  my  apples  out  of  my 
orchard,"  is  not  so.  (Petty  v.  Waight,  1  Bulst., 
173,  and  vide  Tfwmpson  v.  Bernard,  1  Campb., 
48.) 
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But  it  is  a  sufficient  answer  to  this  ground 
of  application  that  the  action  is  for  a  tort,  and 
the  verdict  will  not  be  disturbed  because  it  is 
against  the  weight  of  evidence.  (Jarms  v. 
Hatheway,  3  Johns.,  180;  Feeter  v.  Whipple, 
8  Id.,  369  ;  Hurtin  v.  Hopkins,  9  Id.,  36.) 

It  is,  perhaps,  immaterial  whether  general 
character  was  admissible  or  not.  The  jury 
found  for  the  defendant  on  the  ground  that' 
they  disbelieved  the  plaintiff's  evidence  ;  and 
it  is  plain  that  the  plaintiff  cannot,  at  any 
rate,  if  the  cause  be  sent  back,  recover  more 
than  nominal  damages.  This  alone  would  be 
a  sufficient  argument  against  a  new  trial. 
(Hyatt  v.  Wood,  3 Id.,  239.) 

But  the  case  was  probably  made  with  a  view 
to  settle  the  *question  whether  the  evi-  [*813 
dence  of  the  plaintiff's  general  character  is 
admissible  under  the  general  issue.  This  point 
was  raised  several  years  ago,  and  the  then 
Supreme  Court  were  equally  divided  (Foot  v. 
Tracy,  1  Id.,  46),  though  we  understand  that 
the  practice  at  N.  P.  has  been  to  admit  the 
evidence.  In  Springstein  v.  Field,  Anth.  N. 
P.,  185,  it  was  received,  and  Spencer,  J.,  said 
he  had  fully  considered  the  question,  and  had 
no  doubt  about  it,  though  for  particular  rea- 
sons, he  gave  no  opinion  in  Foot  v.  Tracy. 

WOODWORTH,  J.  I  believe  this  has  been 
the  uniform  practice  for  a  great  number  of 
years-. 

To  show  that  it  is  admissible  upon  prece- 
dent, the  counsel  cited  the  following  authori- 
ties :  Peak.  Ev.,  App.,  92  ;  1  Phil.  Ev.,  140  ; 
Earl  of  Leicester  v.  Walter,  2  Campb.,  251  ; 
v.  Moor,  1  Maule  &  S.,  284;  iMrned 


v.  Buffington,  3  Mass.,  546  ;  Branson  v.  Lynde, 
II  Root,  354 ;  Seymour  v.  Merrills,  Id  ,  459  ; 
King  v.  Waring,  5  Esp.  N.  P.  13. 

So  of  several  other  actions,  which  involve 
character  :  In  adultery.  (Elsam  v.  Fauceft,  2 
Esp.  N.  P.,  562 ;  Bull.  N.  P.,  27,  296  ;  1  Phil. 
Ev.,  139;  Bromley  v.  Wallace,  4  Esp.  N.  P., 
237.)  In  an  action  for  seduction.  (Bamfield 
v.  Massey,  1  Campb.,  460;  Doddv.  Norris,  3 
Campb.,  519;  Boynton  v.  Kellogg,  3  Mass., 
189.)  In  an  action  for  a  malicious  prosecution 
(Rodriguez  v.  Tag-mire,  2  Esp.  N.  P.,  721.) 
Breach  of  marriage  promise.  (Johnston  v. 
Calkins,  1  Johns.  Cas.,  116.) 

They  also  cited  Finnerty  v.  Tipper,  2  Campb., 
72. 

Curia  per  SUTHERLAND,  J.  Evidence  of 
the  plaintiff's  general  character  was  properly 
admitted  by  the  judge.  The  plea  was  the 
general  issue  merely,  without  any  attempt  to 
justify.  In  such  cases,  it  is  admissible  for 
the  defendant  to  prove  many  circumstances 
in  mitigation  of  damages,  and  among  others, 
the  bad  character  of  the  plaintiff.  In  Foot  v 
Tracy,  1  Johns.,  46,  the  court  were  equally 
divided  upon  this  point,  Kent,  Ch.  J.,  and 
Thompson,  J.,  being  of  opinion  *that  [*814 
the  evidence  was  admissible,  and  Livingston 
and  Tompkins,  JJ.,  that  it  was  not. 

The  opinions  of  the  former  seem  to  me  to 
be  supported  by  the  better  reason,  and  they 
certainly  are  in  accordance  with  the  late  En- 
glish and  American  authorities.  Thus  in  the 
Earl  of  Leicester  v.  Walter,  2  Campb. ,  251 ,  which 
was  an  action  for  a  libel,  the  defendant  was 
permitted  to  show  in  mitigation  of  damages, 
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that  before,  and  at  the  time  of  publication, 
the  plaintiff  was  generally  suspected  to  be 
guilty  of  the  crime  imputed  to  him  ;  and  on 
that  account  his  relations  and  friends  had 
ceased  to  associate  with  him.  Ch.  J.  Mans- 
field said  the  rule  was  so  settled.  The  same 
doctrine  was  held  by  Eyre,  Ch.  J.,  in  Knobett 
v.  FuUer,  Peak.  Ev.,  App.,  92,  3d  ed.  So  in 
in  King  v.  Waring,  5  Esp.,  14,  Lord  Alvanley 
says.  "  that  where  the  words  charging  the 
party  with  a  crime  or  conduct  injurious  to 
his  reputation,  evidence  of  antecedently  good 
character  is  admissible  ;  general  character  is, 
in  some  respects,  put  in  issue."  The  case  of 
the  The  Earl  of  Leicester  v.  Walter  was  sanc- 
tioned by  the  K.  B.  in  v.  Moor,  1 

Maule  &  S.,  285.  Lord  Ellenborough  says, 
"  certainly  a  person  of  disparaged  fame  is  not 
entitled  to  the  same  measure  of  damages  with 
one  whose  character  is  unblemished ;  and  it  is 
competent  show  that  by  evidence."  In  Lamed 
v.  Buffington,  3  Mass.,  546,  the  same  principle 
was  recognized,  though  the  evidence  decided 
to  be  admissible  there  related  to  the  rank  and 
condition,  and  not  the  character  of  the  plaint- 
iff. In  Wolcottv.  Hall,  6  Mass.,  514,  Ch.  J. 
Parsons  admits  the  rule  to  be,  that  evidence 
of  the  plaintiff's  general  character  may  be 
given  in  mitigation  of  damages.  The  evidence 
was  rejected  in  that  case  on  the  ground  that  it 
did  not  relate  to  his  general  character  but  went 
to  prove  the  existence  of  particular  reports  in- 
jurious to  him.  It  was  inadmissible,  in  that 
case,  also,  because  the  defendant  had  put  in  a 
plea  of  justification. 

In  Rodriguez  v.  Tadmire,  2  Esp.,  721,  the 
defendant  was  permitted  to  give  evidence  of 
the  general  character  of  the  plaintiff  in  an  ac- 
tion for  a  malicious  prosecution.  So  also  in 
actions  for  criminal  conversation.and  breach  of 
815*]  promise  *of  marriage,  the  general  char- 
acter of  the  wife,  in  the  one  case,  and  the 
plaintiff  in  the  other,  as  to  chastity,  may  be 
given  in  evidence  in  mitigation  of  damages. 
<1  Johns.  Gas.,  116;  Bull.  N.  P.,  20,  296;  1 
Phil.  Ev.,  139.)  That  the  character  of  the 
party  in  actions  of  this  nature  should  be  taken 
into  consideration  in  estimating  his  damages, 
all  must  admit ;  and  since  the  want  of  char- 
acter cannot  be  pleaded  specially,  it  must  be 
admitted  under  the  general  issue.  Nor  is 
there,  as  Gh.  J.  Kent  observes,  any  general 
principle  of  law  violated  by  it.  Every  man 
is  supposed  capable  of  sustaining  his  general 
character,  though  no  man  is  presumed  to  be 
capable  of  repelling  a  specific  charge  without 
notice. 

As  to  the  verdict  of  the  jury,  we  cannot  dis- 
turb it.  (Dexter  y.  Taber,  12  Johns.,  239.) 
There  was  no  misdirection  of  the  judge,  or  any 
rule  of  law  violated  ;  and  the  general  rule  is, 
undoubtedly,  as  stated  by  Mr.  Justice  Spencer 
in  Jarms  v.  HatJieway,  3  Johns.,  180,  that  in 
penal  actions,  and  in  actions  for  a  libel  or  def- 
amation, and  other  actions  vindictive  in  their 
nature,  unless  some  rule  of  law  be  violated  in 
the  admission  or  rejection  of  evidence,  or  in 
the  exposition  of  the  law  to  the  jury,  the  court 
will  not  give  a  second  chance  of  success.  (1 
Burr.,  54;  2  Salk.,  644.) 

Motion  denied. 

Cited  in— 7  Cow.,  632 ;  4  Den.,  510. 
OOWEN  2.  N  Y.  R.,  7. 
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Constitutional  Law  —  Trial,  for  Petit  Larceny, 
without  Jury. 

The  4th  section  of  the  Act  Declaring  the  Powers 
and  Duties  of  Justices  of  the  Peace  (2  R.  L.,  507-8), 
and  creating  a  special  sesrfon  for  the  trial  of  petit 
larceny  without  a  Jury,  is  not  contrary  to  any  pro- 
vision in  the  Constitution  of  the  United  States  or  of 
this  State. 

Citations—  N.  Y.  Const.,  art.  7,  sees.  2,  7  ;  Const,  of 
1777,  art.  35,  41;  Act,  Sept.  1,  1744;  Federalist,  No. 
833  ;  Hamilton's  Works,  279. 


to  a  Court  of  Special  Ses- 
\J  sions  of  Otsego  Co.  The  return  stated, 
among  other  things,  that  July  27,  1823, 
Murphy  was  brought  before  Ariel  Thayer, 
one  of  the  justices  of  the  peace  of  Otsego  Co., 
on  a  charge  of  petit  larceny  ;  and  upon  his 
examination  and  the  testimony  of  the  prose- 
cutor, was  committed  to  jail  for  want  of  bail 
to  appear  at  the  next  Court  of  General  Ses- 
sions. 

*July  29,  and  more  than  48  hours  [*8  1  6 
after  the  commitment,  the  justice  certified  the 
cause  thereof  to  Elisha  Foote  and  David  Lent, 
Esqs.,  justices  of  the  same  county,  and  re- 
quired them  to  associate  with  him  for  the  trial 
of  Murphy,  according  to  the  provisions  of  the 
Act  (2  R.  L.,  507-8).  The  justices  convened 
accordingly,  and  Murphy  was  brought  before 
them,  and  charged  with  stealing  a  silver  watch. 
He  pleaded  not  guilty  ;  and  the  court  pro- 
ceeded to  his  trial  and  conviction. 

This  cause  was  submitted  to  the  court  on 
written  arguments,  in  Oct.  Term,  1823,  upon 
several  points,  one  of  which  was,  that  the  law 
constituting  the  court  below,  and  purporting 
to  give  it  jurisdiction  in  cases  of  petit  larceny, 
was  unconstitutional. 

The  case  being  before  the  court,  in  Feb. 
Term  last,  the  following  remarks  were  made 
in  relation  to  that  point,  by, 

SAVAGE,  CJi.  J.  Proceedings  of  the  Courts 
of  Special  Sessions  have  frequently  been 
brought  before  this  court,  but  their  constitu- 
tionality has  not  been  questioned,  to  my  knowl- 
edge. 

Those  parts  of  the  Constitution  of  this  State 
which  relate  to  this  subject,  are  the  following: 
Art.  7,  sec.  2.  "  The  trial  by  jury  in  all  cases 
in  which  it  has  been  heretofore  used,  shall  re- 
main inviolate  forever."  Sec.  7.  "  No  per- 
son shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime  (except  in  cases  of 
impeachment,  and  in  cases  of  the  militia  when 
in  actual  service  ;  and  the  land  and  naval 
forces  in  time  of  war,  or  which  this  State 
may  keep  with  the  consent  of  Congress  in 
time  of  peace,  and  in  cases  of  petit  larceny 
under  the  regulation  of  the  Legislature)  unless 
on  presentment  or  indictment  of  a  grand  jury." 

So  far,  therefore,  as  the  question  depends 
on  the  present  Constitution  of  this  State,  there 
cannot  be  a  doubt  about  it.  The  Court  of 
Special  Sessions  was  unquestionably  intended 
to  be  preserved. 


NOTE.— Constitution  of  United  States— Proourion 
(art.  3,  sec.  2)  as  to  jury  trials  relates  only  to  proceed- 
ings in  federal  tribunals.  See  Boring-  v.  Williams,  17 
Ala.,  510 ;  Lake  Erie,  etc.,  R.  R.  Co.  v.  Heath,  9  Ind., 
558 ;  State  v.  Millain,  3  Nev.,  409 ;  Walker  v.  Sauvi- 
net,  92  TJ.  S.,  92.  Compare  People  v.  Olcott,  2  Johns. 
Cas.,  301.  note. 
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The  old  Constitution  adopted  in  1777,  con- 
tains these  provisions :  Art.  35.  "  Such  parts 
817*1  of  the  common  law  of  England,  *and 
of  the  Statute  law  of  England  and  Great  Brit- 
ain, and  the  Acts  of  the  Legislature  of  the 
Colony  of  New  York,  as  together  did  form 
the  law  of  the  said  Colony  on  the  19th  day  of 
April,  A.  D.,  1775,  shall  be  and  continue  the 
law  of  this  State,  subject,  &c."  Art.  41. 
"  Trial  by  jury,  in  all  cases  in  which  it  hath 
heretofore  been  used  in  the  Colony  of  New 
York,  shall  be  established  and  remain  inviolate 
forever." 

It  becomes  important,  then,  to  ascertain  in 
what  cases  trial  by  jury  was  in  use  in  the  Col- 
ony of  New  York.  By  "  An  Act  for  the 
Speedy  Punishing  and  Releasing  such  Persons 
from  Imprisonment  as  shall  Commit  any 
Criminal  Offenses  under  the  Degree  of  Grand 
Larceny,"  passed  1st  Sept.,  1774,  offenses  un- 
der grand  larceny  were  to  be  tried  by  three 
justices,  one  of  whom  should  be  of  the 
quorum.  This  Act  was  in  force  on  the  19th 
Apr.,  1775,  and  therefore  became  incorpo- 
rated into  the  law  of  the  State  by  force  of  the 
Constitution  itself.  There  can  be  no  ground, 
therefore,  for  considering  the  tew  in  question, 
as  a  violation  either  of  the  old  or  new  Consti- 
tution of  this  State. 

It  is  said,  however,  that  to  be  constitutional, 
one  of  the  justices  should  be  of  the  quorum, 
or  a  judge  of  the  C.  P.;  the  plain  answer  to 
which  is,  that  the  question  is  not  what  court 
shall  have  authority  to  try,  but  what  offense 
shall  be  tried  without  the  intervention  of  a 
jury.  It  is  competent  for  the  Legislature  to 
enact  that  petit  larceny  may  be  tried  before 
one  justice,  or  any  other  tribunal  which,  in 
their  discretion,  they  may  think  proper  to  es- 
tablish. It  would  certainly  be  more  congenial 
with  the  spirit  of  our  institutions,  were  the 
Legislature  to  direct  that  every  offense  should 
be  tried  by  a  jury,  whether  before  one  justice, 
or  three,  or  any  other  number.  There  is,  un- 
doubtedly, a  very  striking  incongruity  between 
our  civil  and  criminal  codes  in  relation  to  this 
subject.  Any  party  to  a  civil  suit,  be  the 
amount  in  controversy  ever  so  small,  may, in  a 
court  of  law,  demand  a  trial  by  jury  ;  but  if  a 
man  is  arrested,  when  he  cannot  find  bail  in 
48  hours,  for  petit  larceny,  an  infamous  crime, 
he  may  be  tried  against  his  will,  without  a 
jury.  It  is  lamentable,  indeed,  that  it  should 
818*]  *be  so,  when  a  trial  by  jury.before  the 
same  magistrates,  would  be  attended  with  no 
public  inconvenience,  (a)  I  am  not,  however, 
to  be  guided  by  the  propriety  or  expediency 
of  the  law  organizing  these  courts,  but  its  con- 
stitutionality. 

By  the  Constitution  of  the  U.  S.  (Art.  3  sec. 
2),  it  is  provided,  that  "  the  trials  of  all  crimes 
except  in  cases  of  impeachment,  shall  be  by 
jury  ;  and  such  trial  shall  be  held  in  the  State 
where  the  said  crimes  shall  have  been  com- 
mitted ;  but  where  not  committed  within  any 
State,  the  trial  shall  be  at  such  place  or  places 
as  the  Congress  may  by  law  have  directed." 

It  is  only  necessary  to  read  the  whole  section, 

(a)  The  Legislature  then  in  session,  saw  this  mat- 
ter in  the  same  light  with  the  Chief  Justice ;  and 
passed  an  Act  giving  the  prisoner  the  right  of  trial 
by  jury,  in  all  cases,  before  a  special  session.  (Vide 
Laws,  sess.  47,  ch.  238,  sec.  47.) 
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to  perceive  that  the  provision  it  contains  is  ap- 
plicable to  proceedings  in  the  Federal  Courts 
only.  Hence  the  provision  as  to  the  trial  being 
in  the  State  where  the  offense  was  committed, 
andwhen  committed  in  no  State,  but  in  a  Ter- 
ritory, or  perhaps  on  the  high  seas.  The  same 
answer  is  given  to  the  5th  and  6th  amend- 
ments. "The  United  States,  in  their  collec- 
tive capacity,  are  the  object  to  which  all  gen- 
eral provisions  in  the  Constitution  must  be 
understood  to  refer."  (Federalist,  No.  83 ;  a 
View  of  the  Judicial  Department  in  relation 
to  the  Trial  by  Jury— by  Hamilton  ;  3  Hamil- 
ton's Works,  279.) 

The  Constitution  of  the  U.  8.  was  intended 
to  regulate  the  general  political  interests  of  the 
nation,  and  the  modes  of  proceeding  by  its 
own  officers  ;  but  never  to  regulate  the  inter- 
nal policy  of  the  individual  States. 

The  other  justices  did  not  discuss  this  ques- 
tion ;  but  they  agreed  clearly  with  the  Ch. 

The  cause,  however,  was  continued  for  ad- 
visement upon  the  merits  till  the  present  term, 
when  the  judgment  was  reversed,  upon  the- 

f  round  that  the  evidence  in  the  court  below 
id  not  make  out  a  felony. 

Cited  in— 5  Cow.,  500 ;  5  Wend.,  253 ;  4  Hill,  149  ;  74 
N.  Y.,  408  :  13  Hun,  534 ;  11  Barb.,  30;  20  Barb..  657  i. 
55  Barb.,  171 :  11  How,  Pr.,  560:  6  Abb.  N.  S.,  121 ;  2 
Park,  320,  408 ;  5  Park,  410 ;  1  Abb.  (U.  S.),  43 ;  21  Hun,. 
516. 

(b)  This  question  has,  I  ain  informed,  repeatedly 
arisen  at  Nisi  Prius  at  which  the  decisions  have  not 
been  uniform.  Having  been  several  times  raised 
before  the  judge  of  the  fourth  circuit,  he  was  led 
to  an  examination  *of  the  subject ;  and  at  the  ^SIJ* 
last  Cortland  Circuit,  the  question  being  again 
made,  was  answered  by  the  opinion  which  follows  - 

JACKSON,  ex  dem.  WOOD  ET  AL.,  v.  WOOD. 

EJECTMENT,  for  part  of  lot  No.  72,  in  Cincinnatus, 
tried  before  Judge  Walworth,  at  the  Cortland  Cir- 
cuit, in  June,  1824.  The  plaintiff  sought  to  recover- 
on  a  mortgage  of  the  premises.given  by  the  defend- 
ant to  the  lessors  of  the  plaintiff. 

The  defendant  called  Samuel  Curry  to  prove  the 
mortgage  paid.  The  witness  was  objected  to,  as  in- 
competent, on  the  ground  that  he  had  been  con- 
victed of  petit  larceny. 

It  appeared  from  the  record  of  the  trial,  before- 
three  justices  of  Cortland  Co.,  that  Aug.  14,  1809, 
Curry  was  arrested  on  a  charge  of  stealing  a  bag  of 
wheat,  and  being  brought  before  the  magistrate 
who  issued  the  warrant,  he  refused  to  give  bail  for 
his  appearance  at  the  next  General  Sessions,  and 
would  not  consent  to  a  trial  before  a  Court  of  Spe- 
cial Sessions,  without  a  jury.  The  justice  committed 
him  to  the  custody  of  the  constable,  and  at  the  ex- 
piration of  48  hours,  the  prisoner  still  refusing  to 
give  bail,  a  Court  of  Special  Sessions  was  organized,, 
agreeably  to  the  provisions  of  the  Act  of  Mar.  24, 
1801,  which  proceeded  to  the  trial  and  conviction  of' 
the  prisoner. 

The  defendant's  counsel  insisted  that  the  trial 
and  conviction  of  Curry,  against  his  consent,  and 
without  indictment  or  jury,  was  unconstitutional 
and  void,  and  that  he  was  still  a  competent  witness. 

WAI/WORTH,  Circuit  Judge.  It  is  objected  that  the 
trial  of  Curry  by  the  Special  Sessions,  without  jury 
or  indictment,  was  a  violation  of  the  Constitution 
of  this  State,  and  also  of  that  of  the  U.  S. 

The  former  Constitution  of  this  State  was  in  force 
at  the  time  of  this  conviction,  and  the  only  part 
which  had  any  bearing  upon  the  question  was  the 
41st  article.  That  part  of  the  Cpnstituti9n  provided,, 
that  trial  by  jury,  in  all  cases  in  which  it  had  before 
been  used  in  the  Colony  of  N.  Y..  should  remain  in- 
violate forever,  and  that  the  Legislature  should, 
at  no  time  thereafter,  institute  any  new  courts  but 
such  as  should  proceed  according  to  the  course  of 
the  common  law.  If  the  Act  of  1801,  authorizing  a 
trial  by  special  sessions, without  indictment  or  jury, 
in  cases  of  petit  larceny  and  other  small  offenses, 
had  been  the  first  law  instituting  such  courts  and 
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authorizing  such  trials.it  would  have  been  a  palpable 
violation  of  this  article  of  the  Constitution. 

But  this  Act  was  only  a  revision  of  a  former  law, 
which  was  in  force  at  the  adoption  of  the  Constitu- 
tion, in  1777,  and  as  it  respected  these  courts  and  the 
offenses  of  which  they  had  cognizance,  contained 
no  new  provisions.  The  first  Act  instituting:  such 
courts,  and  containing  substantially  the  same  pro- 
visions, was  passed  by  the  Colonial  Legislature  in 
1744.  It  was  amended  in  1768,  and  was  re-enacted 
in  the  revisions  of  the  laws  in  1788, 1801  and  1813;  and 
it  is  recognized  and  provided  for  by  the  7th  article 
of  the  new  Constitution  of  this  State.  No  right  of 
trial  by  jury  ever  existed  in  those  courts  until  it 
was  authorized  by  the  Act  of  the  last  session.  The 
Legislature,  therefore,  did  not  establish  any  new 
82O*]  court,  and  the  right  of  *trial  by  jury  re- 
mained as  it  had  been  used  in  the  Colony  of  N.  Y. , 
previous  to  the  adoption  of  the  Constitution. 

The  validity  of  the  Act  of  1801,  in  reference  to  the 
Constitution  of  the  IT.  S.,  depends  upon  the  5th  and 
6th  articles  of  the  amendments  to  that  instrument. 
By  the  5th  article,  "  no  person  shall  be  held  to  an- 
swer for  a  capital,  or  otherwise  infamous  crime, 
unless  on  indictment  or  presentment  of  a  grand 
jury ; "  and  the  6th  gives  to  the  accused  the  right  of 
trial  by  jury,  in  all  criminal  prosecutions.  If  either 
of  these  amendments  are  restrictive  upon  the  pow- 
ers of  the  States,  or  applicable  to  criminal  prosecu- 
tions under  the  state  laws,  the  trial  of  Curry  was  a 
violation  of  the  Constitution ;  because  he  was  tried 
for  an  infamous  crime,  without  indictment  or  pre- 
sentment, and  was  deprived  of  the  benefit  of  a  jury 
trial.  But,  from  the  investigation  I  have  given  this 
subject,  I  have  come  to  the  conclusion,  that  none 
of  these  amendments  are  applicable  to  the  individu- 
al States ;  that  they  are  restrictive  upon  the  powers 
of  the  General  Government  only,  and  applicable  to 
the  proceedings  under  the  authority  or  laws  of  the 
U.S. 

The  terms  of  these  amendments  are  broad  enough 
to  embrace  criminal  proceedings  in  all  courts,  and 
there  is  nothing  in  the  5th  and  6th  amendments, 
taken  by  themselves,  to  show  whether  they  were 
intended  to  be  thus  extensive  in  their  operations,  or 
only  applicable  to  the  Federal  Government.  It, 
therefore,  becomes  necessary,  in  order  to  ascertain 
the  true  construction,  to  refer  to  the  causes  which 
produced  the  amendments,  to  the  time  and  manner 
of  their  adoption,  and  other  attendant  circum- 
stances. 

It  is  a  well  known  fact  that  a  very  considerable 
portion  of  the  people  of  the  IT.  S.,  among  whom 
were  some  of  our  most  distinguished  citizens,  stren- 
uously opposed  the  adoption  of  the  Federal  Consti- 
tution, on  the  ground  that  the  powers  of  the  Gen- 
eral Government  were  not  sufficiently  limited. 
They  insisted  that  the  authority  of  the  state  gov- 
ernments was  too  much  weakened,  and  that  there 
was  danger  of  their  being  finally  swallowed  up  in 
a  consolidated  government.  Several  States,  and 
among  others  the  State  of  N.  Y.,  for  a  long  time 
refused  to  accept  the  Constitution  which  had  been 
recommended  by  the  Convention  of  the  States;  and 
when  the  State  Conventions  finally  ratified  it,  they 
recommended  amendments  and  modifications, 
mostly  restricting  the  powers  of  the  TL  S.  The  Con- 
vention of  this  State,  in  their  Act  of  Ratification, 
declared,  among  other  things,  that  an  indictment 
ought  to  be  presented  by  a  grand  jury,  as  a  neces- 
sary preliminary  to  the  trial  of  all  crimes  cogniza- 
ble by  the  judiciary  of  the  IT.  S.,  and  that  such  trial 
should  be  by  an  impartial  jury  of  the  county  where 
the  crime  was  committed.  In  consequence  of  these 
recommendations,  Mr.  Madison,  at  the  first  session 
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of  Congress,  brought  forward,  in  the  House  of  Rep- 
resentatives, a  proposition  to  amend  the  Constitu- 
tion; and  that  body  finally  adopted  17  amendments, 
which  were  sent  to  the  Senate  for  its  concurrence. 
The  14th  of  these  amendments  provided,  that  no 
State  should  infringe  the  right  of  trial  by  jury,  in 
criminal  cases,  nor  the  rights  of  conscience,  nor  the 
freedom  of  speech  or  of  the  press.  The  Senate  ex- 
punged this  amendment,  which  was  the  only  one 
restricting  the  powers  of  the  States,  and  consoli- 
dated and  adopted  *the  substance  of  all  the  [*821 
others  with  a  few  trifling  exceptions.  They  also 
amended  the  preamble,  by  reciting,  as  the  reason 
of  their  proposing  the  amendments  to  the  States 
for  adoption,  that  the  Conventions  of  a  number  of 
the  States,  had,  at  the  time  of  their  adopting  the 
Constitution,  expressed  a  desire  in  order  to  prevent 
misconstruction  or  abuse  of  its  powers,  that  further 
declaratory  and  restrictive  clauses  should  be  added. 
Ten  of  the  amendments  thus  agreed  to  by  Congress 
were  afterwards  sanctioned  by  the  requisite  num- 
ber of  States,  and  thus  became  part  of  the  Consti- 
tution. 

Many  of  the  States  have  given  a  practical  con- 
struction to  these  amendments,  by  the  various  pro- 
visions which  they  have  incorporated  into  their 
State  Constitutions,  which  have  been  formed  or 
amended  since  these  amendments  were  adopted. 
By  the  Constitution  of  Conn.,  indictment  by  a  grand 
jury  is  required  only  in  cases  where  the  punishment 
is  death  or  perpetual  imprisonment.  In  Miss,  no 
indictment  is  required  in  the  case  of  slaves,  and 
they  are  entitled  to  a  trial  by  jury  in  capital  cases 
only.  The  first  amendment  proposed  by  the  late 
Convention  in  Mass.,  required  indictment  only  in 
cases  where  the  punishment  was  to  be  infamous. 
By  the  Constitution  of  N.  H.,  adopted  in  1792,  the 
Legislature  are  prohibited  from  depriving  the  ac- 
cused of  the  right  of  the  trial  by  jury,  in  capital 
cases;  and  in  most  of  the  other  State  Constitutions, 
which  have  been  formed  or  altered  since  that  period, 
there  will  be  found  exceptions  to  the  right  of  trial 
by  Jury,  and  other  provisions,  which  are  wholly  in- 
consistent with  the  idea  that  these  amendments  to 
the  Constitution  of  the  U.  S.  restrict  the  powers  of 
the  State  governments.* 

I  am,  therefore,  clearly  of  opinion  that  these 
amendments  were  never  intended  to  limit  the 
powers  of  the  State,  or  to  control  the  proceedings 
of  state  courts,  and  that  Curry  was  legally  and 
constitutionally  convicted  of  an  infamous  crime, 
which  disqualifies  him  for  being  a  witness. 

Messrs.  Noxon  and  Birdseye,  for  the  plaintiff. 

Messrs.  Donnetty  and  Clapp,  for  the  defendant. 

*For  some  of  the  facts  on  which  this  opinion  is 
founded,  vide  Old  Const,  of  N.  Y.,  art.  41;  New 
Const.,  art.  7.  sec.  2:  Const,  of  the  IT.  S.  Am.,  to  art. 
5;  Jour,  of  the  Senate.  1789,  pp.  63,  72,  73  and  96; 
Jour,  of  the  Federal  Convention,  402, 3, 10, 13, 14, 19, 
28, 39,  41,  55,  56;  Const,  of  Conn.,  art.  1.  sec.  9;  Const, 
of  Miss.,  art.  6,  tit.  Slaves,  sec.  2  ;  Const,  of  N.  H., 
part  1,  art.  16;  Const,  of  Me.,  art.  1,  sec.  7;  Const,  of 
Ala.,  art.  6,  tit.  Slaves,  sec.  1. 

For  a  history  of  the  Court  of  Special  Session  in 
this  State,  vide  1  Cow.,  151,  note  e. 

Vide  People  v.  Goodwin,  18  Johns.,  187,  where  the 
question  was  discussed  by  Messrs.  Hoffman  and  T. 
A.  Emmet,  for  the  defendant,  and  ^Messrs.  [*822 
Griffin  and  Wells  for  the  people,  whether  the  pro- 
vision in  the  5th  amendment  of  the  U.  S.  Constitu- 
tion, "nor  shall  any  person  be  subject,  for  the  same 
offense,  to  be  twice  put  in  jeopardy  of  life  or  limb," 
is  applicable  to  the  state  courts.  Spencer,  Ch.  J., 
intimates  that  it  is,  though  the  question  was  not 
finally  determined. 
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ADVERSE  POSSESSION. 

What  sufficient  occupation. 

Jackson  v.  Murray,  79 

Paper  title,  constructive  possession ; 

Jackson  v.  Woodruff,  514 

Possession  commencing  under  contract  to 

purchase ; 
Contract  merged  in  deed. 

Jackson  v.  Camp.  633 

%  AGENT. 

See  PRINCIPAL,  AND  AGENT. 

BILLS,  NOTES  AND  CHECKS. 

See  CORPORATIONS  and  FACTORS. 
When  and  by  whom  payment  of,  cancels 
instrument. 

Havens  v.  Huntington,  554 

Party  receiving  as    security  or  payment 

must  use  diligence ; 
Responsibility  for  lack  of  diligence. 

Woodcock  v.  Bennett,  671 

CHARGE  TO  JURY. 

When  error  to  omit  notice  of  part  of  testi- 
mony in  charge  to  jury. 

ExparteBaily,  855 

CONSTITUTIONAL  LAW. 

See  Lex  Loci. 
Right  to  trial  by  jury. 

Murphy  v.  People,  977 

Presumption  in  favor  of  constitutionality 
of  legislative  acts. 

Ex  parte  M'  Cottum,  613 

CONTRABAND. 

See  INTERNATIONAL  LAW. 

CONTRACTS. 

See  Lex  Loci. 

CONVEYANCE. 
See  DEED. 

CORPORATIONS. 

Quasi,  Overseers,  Supervisors,  etc. 

Todd  v.  Birdsatt,  508 

Power  of,  to  make  promissory  notes. 

Mott  v.  Hicks,  600 

Transfer  of  stock ; 
Compliance  with  provisions  of  charter;  of 

by-laws  ; 
Entry  of,  in  books  of  corporation. 

Bank  of  Utica  v.  Smalley,  960 

CREDIT. 

See  PRINCIPAL  AND  AGENT. 
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DEED. 

By  lunatic,  voidable  ; 
When  set  aside. 

Jackson  v.  Gumaer,  881 

Quitclaim,  does  not  pass  after  acquired 

title; 
Effect  of  warranty. 

Woodcock  v.  Bennett,  671 

DELIVERY. 

See  SALES. 

DEMAND. 

When  unnecessary  before  suit. 

DdameUr  v.  Miller,  441 

DISCOUNT. 

See  USURY. 

DONATIO  CAUSA  MORTIS. 
See  GIFT. 

DOWER. 

When  widow  has  dower  in  mines,  etc. 

Coates  v.  Cheever,  581 

EQUITY. 

When  it  will  relieve  against  mistake  in  sale 
of  land. 

Mosevelt  v.  Dale,  732 

EVIDENCE. 

See  SLANDER  AND  LIBEL. 
Parol  evidence  to  show  that  absolute  con- 
veyance was  intended  as  mortgage. 

Clark  v.  Henry,  800 

EXECUTION. 

See  PROCESS. 

FACTORS. 

Not  guarantors  of  remittance  by  bill ; 
Indorsement  by  factor  ; 
Responsibility  as  to  remittance. 

Leverick  v.  Meigs,  648 

GIFTS. 

Donatio  causa  mortis  ; 

Promissory  note  ; 

Of  Donor; 

Of  third  person; 

Bank  book ; 

Requisites  of  valid  gift,  causa  mortis. 

Wright  v.  Wright,  630 
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INSOLVENCY. 

See  Lex  Loci. 

INSURANCE  (MARINE). 

Warranty  of  neutrality ; 

Sale  to  belligerent; 

Property  in  goods  during  transit. 

N.  Y  F.  Ins.  Co.  v.  De  Wolf,      707 

INTEREST. 

See  USURY. 

INTERNATIONAL  LAW. 

Sale  by  neutral  to  belligerent 
Property  in  goods  during  transit ; 
Provisions,  when  contraband. 

N.  T.  F.  Ins.  Co.  v.  De  Wolf,     707 

JUDGMENT. 

See  PROCESS. 

JURY. 

See  CHARGE  and  CONSTITUTIONAL  LAW. 
Province  of,  in  determining  meaning  of 
language  in  charge  of  slander. 

Ex  parte  Baity,  855 

JUSTICE. 

Decision  of,  on  question  of  fact,  equivalent 
to  verdict. 

Newton  v.  Pope,  454 

LEGISLATURE. 

Presumption  in  favor  of  acts  of. 

Ex  parte  M '  CoUum,  613 

LEX  LOCI. 

Remedy  controlled  by  lex  fori ; 

Arrest  of  defendant ; 

Statute  abolishing  imprisonment  for  debt ; 
""Does  not  impair  obligation  of  contract ; 

Insolvent  Laws,  discharge  of  person. 

Whittemorev.  Adams,  909 

LIBEL. 

See  SLANDER  AND  LIBEL. 

LUNATIC. 

See  DEED. 

MINES. 

See  DOWER. 

MISTAKE. 

See  PAYMENT  and  EQUITY. 

MORTGAGE. 

See  EVIDENCE. 

NEGOTIABLE  PAPER. 

See  BILLS,  NOTES  AND  CHECKS. 

OFFICER. 

See  PROCESS. 

PAYMENT. 

Payment  by  note,  receiving  note  of  one  of 
two  joint  debtors. 

Muldonv.  Whitlock,  519 
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Voluntary,  by  mistake  ; 
When  may  be  recovered  back. 

Spraffue  v.  Birdtatt,  834 

Agreement,  to  accept  part  payment  as  satis- 
faction, must  be  executed ; 
When  part  payment  valid,  as  accord  and 
satisfaction. 

Inman  v.  Gfrtooold,  486 

PRINCIPAL  AND  AGENT. 

Purchase  by  agent,  on  credit ; 
Liability  of  principal ; 
Election  by  vendor  as  to  whom  to  give- 
credit  ; 

Effect  of  knowledge  of  agency  by  vendor  ; 
Taking  note  of  agent. 

Muldonc.  Whitlock,  519 

PROCESS. 

How  far  protection  to  officer ; 
Error  in  judgment  or  process  ; 
No  defense  to  officer  in  action  for  escape ; 
Otherwise,  if  judgment  or  execution  void. 
Jone«  v.  Cook,  526 

PROVISIONS. 

When  contraband. 

See  INTERNATIONAL  LAW. 

QUITCLAIM  DEED. 
See  DEED. 

REAL  PROPERTY. 
See  EVIDENCE. 
Sale  of,  mistake. 

Bosevelt  v.  Dale,  732 

REMEDY. 

See  Lex  Loci. 

SALES. 

See  STATUE  OF  FRAUDS. 

SALE. 

Of  land,  mistake. 
See  EQUITY. 

SAMPLE. 

See  SALES. 

SLANDER  AND  LIBEL. 

See  EVIDENCE. 

Truth  of  charge,   whether   admissible    in 
mitigation. 

Else  v.  Ferris,  61 

Province  of  jury  in  actions  of. 
See  JURY. 

STATUTE  OF  FRAUDS. 

Delivery  of  sample  insufficient  to  satisfy. 
Johnson  v.  Smith,  .63 

STOCK. 

See  CORPORATIONS. 

TRESPASS. 

When  act,  legal,  may  become  trespass  ab 
initio. 

Van,  Brunt  v.  Senenek,  99 
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USURY. 

What  constitutes,  in  general. 

Bank  of  Utica  v.   Wager,  940 

Taking  discount  in  advance  ; 
Taking  excess  by  mistake ; 
Payment  of  interest  quarterly,  not  usury  ; 
Calculating  interest  for  fractions  of  year.  • 

N.  Y.  F.  Ins.  Co.  v.  Ely,  928 
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VERDICT. 

Decision  of  justice  on  question  of  fact. 
See  JUSTICE. 

WITNESS. 

When  testimony  of  witness  may  not  he  dis- 
regarded. 

Newton  v.  Pope,  454 

Ex  parte  Baasett,  849 
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ACTION. 

Action  will  lie  for  fraudulent  concealment  or  mis- 
representations as  to  credit  of  another. 

Rumseii  v.  Lovell,  Anth.  17,  48 

Several  actions  on  administrator's  bond  by  same 
plaintiff  will  be  consolidated. 

People  v.  McDonald,  1  Cow.  189,  483 

Where  one,  by  action,  recovers  money  which  has 
been  before  paid,  no  action  lies  to  recover  it  back, 
though  first  recovery  fraudulent. 

Walker  v.  Amos,  2  Cow.  428.  838 

A  person  who  is  compelled  to  pay  money  in  con- 
sequence of  a  breach  of  covenant  by  another,  may 
recover  it  back  from  such  person,  either  in  an  action 
of  assumpsit  or  covenant,  at  his  election. 

Douglass  v.  Waer,  Anth.  130,  89 

The  giving  of  a  promissory  note  is  sufficient  proof 

of  such  payment.    Idem.  89 

In  action,  in  form  ex  delicto,  one  may  be  found 

guilty  and  another  acquitted. 

Lockwood  v.  Bull,  1  Cow.  332.  531 

Where  suits  commenced  on  same  day,  the  process 
first  served  takes  preference. 

Townsend  v.  Chase,  1  Cow.  115,  456 

ADVERSE  POSSESSION. 

Actual  occupation  of  small  part  of  tract,  does  not 
constitute  adverse  possession  of  the  whole. 

Jackson  v.  Woodruff,  1  Cow.  276,  574 

Where  grantee  takes    possession    under    deed, 
which,  by  mistake  in  its  description,  covers  nothing, 
his  possession  is  adverse  only  as  to  part  improved. 
Idem.  574 

General  doctrine  of  actual  constructive  posses- 
sion.   Idem.  574 
That  grantor  is  out  of  possession  does  not  render 
deed  or  patent  from  the  people  of  the  State  void. 

Jackson  v.  Gumaer,  2  Cow.  552,  881 

Entry  under  claim  of  title  is  generally  sufficient ; 
validity  of  title  is  immaterial. 

Jackson  v.  Camp.  1  Cow,  605,  633 

Written  title  is  necessary  to  a  constructive  pos- 

session.    Idem.  633 

Possession  of  one  who  enters  under  contract  for 

deed,  not  adverse  until  conditions  are  performed. 

Idem. 

Deed  extinguishes  prior  contract.    Idem.        633 
Valid,  commencement  of. 

Lockw.  10,    214 
Plea  of,  in  bar  of  suit  for  partition. 

Lockw.  10,    814 

Under  fraudulent  deed,  does  not  avoid  subsequent 
•  deed  to  bona  fide  purchaser. 

Lockw.  13,    215 
Encroachment  and  acquiescence. 

Adams  v.  RockweU,  Lockw.  16,    2 

Occupation  of  wild  lands.    Idem. 
Evidence  of.  Lockw.  18,    21" 

Presumption  in  support  of.          Lockw.  14,    215 

AFFIDAVIT  OF  MERITS. 

Affidavit  of  tenant  that  he  was  in  possession,  is 
not  an  affidavit  of  merits. 

Jackson  v.  Stiles.  1  Cow.  222,  495 

If  affidavit  of  merits  to  prevent  inquest  is  made 
by  attorney,  it  must  show  good  excuse  for  not  being 
made  by  defendant. 

Roosevelt  v.  Dale,  2  Cow.  581,  893 

One  who  marries  a  feme  defendant,  pending  suit. 
may  make  affidavit  of  merits.  Idem. 
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ALIENS. 

Naturalization  of  husband  does  not  naturalize 
wife. 

Suttiff  v.  Forgey,  1  Cow.  89,  446 

AMENDMENT. 

Where  defendant's  name  omitted  on  nisi  prlus  rec- 
ord, amended  after  nonsuit  for  defendant's  non-ap- 
pearance, such  omission  not  being  an  irregularity. 
Jackson  v.  Young,  1  Cow.  131,  4<$3 

Where  land  'was  sold  under  two  executions, 
plaintiff  in  one  of  which  had  died  before  issue  of 
execution,  and  money  paid  on  latter  execution  and 
certificate  issued  thereunder,  certificate  ordered 
amended  and  money  applied  on  valid  execution. 

Gansevoort  v.  Gittiland,  1  Cow.  218,  493 

A  cap.  ad  resp.,  returnable  at  wrong  place,  amend- 
able. 

ATConkey  v.  Glen,  1  Cow.  141,  466 

Declaration  in  ejectment  amended  by  inserting 
new  demise,  where  proposed  lessor  has  subsisting 
title. 

Jackson  v.  Murray,  1  Cow.  156,  471 

Where  Statute  of  Limitations  has  attached,  other- 
wise.   Idem.  471 
Record  amended  for  mistake  in  entry  of  judg- 
ment against  administrator. 

People  v.  McDonald,  1  Cow.  189,  483 

Ca.  sa.  returnable  at  wrong  place,  amended  on 
the  motion  made  to  set  it  aside  for  such  irregu- 
larity. 

Inman  v.  Griswold,  1  Cow.  199,  486 

Cap.  ad  resp.  amended  by  correcting  teste,  as  to 
name  of  Chief  Justice. 

Brown  v.  Alpin,  1  Cow.  203,  488 

Fi.  fa.  amended  by  adding  name  of  a  plaintiff  and 
correcting  place  at  which  it  was  tested,  after  tres- 
pass brought  for  Jevy  made  thereunder,  on  pay- 
ment of  costs. 

Porter  v.  Goodman,  I  Cow.  413,  564 

Certificate  of  sale  of  parcels  of  land  was  amended 
by  adding  parcel  omitted  therefrom. 

Smith  v.  Hudson,  1  Cow.  430,  •  57O 

Mistake,  in  framing  special  verdict  in  Common 

Pleas,  may  be  amended  there,  after  joinder  in  error 

and  notice  of  argument,  sufficient  excuse  for  delay 

being  shown. 

Rew  v.  Barker,  2  Cow.  408.  83O 

For  purposes  of  amendment,  record  remains  in 

court  below.    Idem.  83O 

Where  formal  matters  are  omitted  from  judgment 

roll,  it  may  be  amended  and  papers  filed  nunc  pro 

tune,  and  this  after  error  brought,  on  payment  of 

costs  of  motion  and  costs  in  error. 

Holmes  r.  Remson,  2  Cow.  410,  831 

Clerical  mistake,  by  which  cause  was  laid  after 
commencement  of  suit,  amended  after  verdict. 

Sargent  v.  Dennison,  2  Cow.  515,  868 

Special  verdict  entered  upon  agreement  without 
trial,  not  amended  on  affidavit. 

Jackson  v.  Cannon,  2  Cow.  615,  9O5 

But  if  there  appears  to  be  a  mistake  of  fact  there- 
in, it  will  be  vacated  on  payment  of  costs. 

Idem.  »<>5 

Form  of  rule  to  amend  declaration. 

Mumford  v.  Stacker,  1  Cow.  601,  631 

Court  will  allow  amendment  of  plea,  formally 
objectionable,  at  any  stage  of  proceedings. 

Jansen  r.  Ostrander,  1  Cow.  670, 
Of  declaration  after  verdict.        Lockw.  182.    273 
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Of  posted  on  motion  to  set  aside  verdict. 

Lockw.  225,    288 

Of  record  in  Court  of  Errors.      Lockw.  392,    346 
Of  mistake  in  certiorari  when  allowed. 

Jackson  v.  Crane,  1  Cow.  38,  429 

Of  certiorari  by  inserting  test  day,  see 

Brink  v.  Fulton,  I  Cow.  41,  429 

Iteturn  to  certiorari— Not  amended  on  defend- 
ant's motion,  when  amendment  incorrect  in  point 
of  fact  or  immaterial  to  result  in  error. 

Wightman  v.  Clapp,  2  Cow.  517,  869 

When  returnable  out  of  term,  amended  without 
costs. 

Pitcher  v.  Pierce,  2  Cow.  586,  895 

On  motion  to  amend,  return  or  copy  must  be  pro- 
duced. 

Huntington  v.  Goodwin,  2  Cow.  521,  87O 

Where  return  is  evasive,  and  justice's  conduct  in 
relation  thereto  disingenuous,  court  will  order  him 
to  amend  and  pay  costs  of  application,  on  notice. 

Bird  v.  Smbie,  1  Cow.  582,  624 

Title  of  cause  amended  both  in  certiorari  and  affi- 
davit, on  which  it  is  granted. 

Dexter  v.  Hoover,  2  Cow.  526,  872 

ANIMALS. 

Where  cattle  allowed  to  run  at  larsre,  action  will 
not  lie  for  injury  caused  by  negligence  of  owner  of 
uninclosed  wood. 

Brush  v.  Brainard,  1  Cow.  78,  442 

Wild  bees  and  honey  in  a  bee  tree  belong  to  owner 
of  the  soil. 

Ferguson  v.  Miller,  I  Cow.  243,  5O2 

A  license,  from  owner  to  discoverer,  may  be  re- 
voked at  any  time  before  they  are  reduced  to  pos- 
session by  a  second  license  given  to  another. 

Idem.  502 

APPEAL. 

On  affirmance  of  judgment  in  error,  plaintiff  al- 
lowed double  costs  and  interest  by  way  of  damages 
for  delay.  Anonymous,  2  Cow.  579,  892 

There  can  be  no  appeal  from  order  entered  by 
consent. 

Atkinson  v.  Marks,  I  Cow.  691,  664 

Appeal  from  final  decree  opens  up  all  prior  de- 
crees, whether  interlocutory  or  final.  Idem.  664 

Dismissal  of.  Lockw.  21,    218 

When  points  not  made  below  will  be  heard  on 
appeal.  Lockw.  378,  341 

Lockw.  425,    351 

ARBITRATION  AND  AWARD. 

Award  may  be  good  in  part  and  bad  in  part. 

Bac,on  v.  Wilber,  1  Cow.  117,  457 

Where  powers  of  arbitrators  are  revoked,  penalty 
is  forfeited,  and  plaintiff  may  assign  breaches  and 
have  damages  assessed. 

Frets  v.  Frets,  1  Cow.  335,  536 

The  revocation  should  be  assigned  as  the  breach. 
Idem.  636 

The  revocation  of  submission ,  when  actually 
made  a  rule  of  court,  is  a  contempt.  Idem.  536 

In  construing  revocation  of  submission,  inten- 
tion of  parties  is  to  govern.  Idem.  536 

A  plea  to  declaration  on  bond  for  performance  of 
award,  that  defendant,  by  sealed  writing,  revoked 
powers  of  arbitrators,  is  good.  Idem.  536 

Submission  of  division  line,  see 

Bacon  v.  Wilber,  1  Cow.  117,  457 

On  demurrer  to  declaration  on  bond,  arbitrators 
presumed  to  have  acted  within  submission,  unless 
contrary  appears  upon  face  of  award,  idem.  451 

On  application  to  make  submission  to  arbitration 

a  rule  of  court,  service  of  affidavit  is  unnecessary. 

Knight  v.  Carey,  1  Cow,  39,  429 

A  rule  for  attachment  for  not  performing  award, 
will  not  be  granted  at  time  of  making  submission  a 
rule  of  court.  Idem.  429 

Where  parties  have  power  to  transfer  real  prop- 
erty, arbitrators  may  award  that  they  shall  do  it. 

Cux  v.  Jogger,  2  Cow.  638,  913 

Award,  as  to  title  to  real  property,  may  be  effectu- 
al as  an  estoppel.  Idem.  913 

Award  that  annual  sum  be  paid  in  lieu  of  dower, 
valid ;  but  provision  that,  in  default  of  payment,  de- 
mandant may  enter  is  void,  as  repugnant  to  former. 
Idem.  913 

Arbitrators  may  award  costs  as  incident  to  other 
powers.  Idem.  913 

If  parts  of  award  irreconcilable,  former  part  pre- 
vails. Idem.  913 

Award  may  be  bar  to  action  without  release 
awarded.  Idem.  913 
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Jurisdiction  of  Chancery  in  setting  aside  award. 

Lockw.  25,    21& 
Effect  of  rejecting  lesral  and  material  evidence. 

Lockw.  27,    22O 

Misconduct  of  arbitrators.  Lockw.  27,    22O 

Parol  submission  of  cause  pending. 

Lockw.  28,    220 
Umpire,  appointment  of,  by  parol. 

Lockw  *^)     221 
Hearing  before,  without  notice  to  party. 

Lockw.  29,    221 
Arbitrators  exceeding  their  powers. 

Lockw.  29,30,    221 

Parol  evidence  to  prove  such  excess,  although 
submission  and  award  both  in  writing. 

ARREST. 

Where,  in  assumpsit,  one  of  two  defendants  only 
was  originally  arrested,  the  other  is  so  far  a  party 
to  the  suit  as  to  be  within  the  protection,  eund'o 
morando  et  dedeundo. 

Taft  v.  Hoppin,  Anth.  187,  1O9 

The  application  to  relieve  a  suitor  from  arrest,  on 
the  ground  of  this  privilege,  is  an  application  to  the 
discretion  of  the  court,  and  they  will  so  exercise  it 
that  the  defendant  shall  not  be  oppressed  on  the  one 
hand,  nor  the  plaintiff,  on  the  other,  be  deprived  of 
a  trial  within  the  State.  Idem.  1O9 

When  the  defendant  resides  out  of  the  State,  and 
is  entitled  to  such  privilege,  the  court  will  order  the 
bail-bond  to  be  canceled  upon  the  defendant's  filing 
common  bail.  Idem.  1O9 

ASSUMPSIT. 

Action  for  goods  sold  and  delivered  can  be  main- 
tained to  recover  boot  money,  agreed  to  be  paid  on 
exchange  of  vessels. 

Porter  v.  Talcott,  1  Cow.  aw,  544 

Acknowledgment  as  bail  entered  in  justice's 
docket,  founded  upon  adjournment,  is  a  good  se- 
curity, and  assumpsit  will  lie  thereon. 

Stewart  v.  McGuin,  1  Cow.  99,  45O 

Money  had  and  received,  when  will  lie. 

Lockw.  30,    221 

By  officer  for  extra  fees.  Lockw.  31,    221 

For  goods  sold  and  delivered,  when  order  for,  is 
exceeded.  Lockw.  32,  232 

For  subscription  to  donation  to  college. 

Lockw.  33,    222 

By  purchaser  of  lands,  for  money  paid  for  use  of 
the  vendor,  who  had  covenanted  to  pay  off  mort- 
gage on  the  premises  sold  by  him.  Lockw.  35,  223 
By  sub-contractor  on  canal,  against  contractor,  to 
recover  a  sum  awarded  to  latter  by  Canal  Commis- 
sioners, out  of  legislative  indemnity. 

Lockw.  57,    230 
ATTACHMENT. 

Bond,  under  Statute,  to  release  vessel ;  condition 
of :  action  on.  Lockw.  36,  223 

Collection  of  costs  against  relator,  in  suit  on  ad- 
ministrator's bond,  may  be  enforced  by  attachment. 
People  v.  McDonald,  1  Cow.,  189,  483 

Coroner,  not  in  fault  for  taking  recognizance,  in 
amount  less  than  execution,  where  attachment 
against  Sheriff  is  unaccompanied  with  instructions 
in  what  amount  it  is  to  be  taken. 

People  v.  Chapman,  1  Cow..  579,  623 

If  Sheriff  do  not  appear  upon  his  recognizance 
plaintiff  may,  on  motion,  proceed  by  alia*  attach- 
ment. Idem.  623 

Appointment  of  elisors. 

People  v.  Palmer,  1  Cow.,  32,  427 

ATTORNEY. 

May  be  sued  by  capias,  but  service  of  all  subse- 
quent papers  should  be  on  him  or  his  agent  as  in  or- 
dinary cases. 

Sheldon  r.  dimming,  1  Cow.,  168,  475 

Service  of  papers  on  attorney,  after  appointment 
as  Circuit  Judge,  irregular. 

Hobby  v.  Smith,  I  Cow.,  588,  626 

Service  on  clerk  in  office  is  good,  whether  attorney 
be  there  or  not. 

Jackson  v.  Yale,  1  Cow.,  215,  492 

Where  appeal  papers  served  upon  attorney  who 
appeared  for  party  in  proceeding  before  Surrogate 
in  same  matter,  and  who  were  instructed  to  look 
out  for  respondent,  and  he  was  informed  of  such 
service,  and  retained  counsel,  who  appeared  for  him 
on  appeal.  Held,  sufficient  service. 

Coates  v.  Cheever,  I  Cow..  460,  581 

Circuit  Judge  cannot  act  as  counsel  in  Court  of 
Errors. 

Seymour  v.  Ellison,  2  Cow.,  13,  693 

ANTHON,  YATES,  LOCKW.,  COWEN,  1,  2. 
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Attorney's  clerk,  during:  absence  of  attorney  from 
his  office,  represents  him  in  all  the  ordinary  busi- 
ness of  the  office,  and  he  can  waive  formalities  and 
irregularities  in  service  of  papers. 

Power  v.  Kent,  1  Cow.  211,  49O 

After  actual  notice,  parties  have  no  right  to  settle 
attorney's  costs,  nor  do  any  act  to  obstruct  his  pro- 
ceeding in  the  cause  to  collect  them.  Idem.  49O 

Where  attorney  was  attached  for  not  pay  ing  costs 
of  suit  commenced  without  authority,  ordered  sus- 
pended until  costs  paid. 

Anonymous,  2  Cow.  589,  896 

Lieu  for  costs.  Lockw.  37,    223 


BAIL. 

Where  special  bail  fail  to  justify  within  time,  after 
exception,  they  are  entitled  to  exoneretur. 

People  v.  Judges  of  Onnndaga,  1  Cow.  54,     434 

Waterman  v.  Allen,  1  Cow.  60,  436 

Thorp  v.  Faulkner,  2  Cow.  514,  868 

Cooper  v.  Spicer,  2  Cow.  619,  9O6 

Agreement  between  parties,  to  waive  exception, 

will  not  prevent  excmeretur. 

Thorp  v.  Faulkner,  2  Cow.  514,  868 

Plaintiff  need  not  accept  plea  until  bail  justify. 

Waterman  v.  Allen,  1  Cow.,  60,  436 

Where  he  refuses  to  plead  on  that  ground,  he  may 

afterwards   file  common  bail   and  enter   default. 

Idem.  436 

Privilege  is  personal  and  may  be  waived. 

Cooper  v.  Spicer,  2  Cow.  619,  9O6 

Bail  may  be  proceeded  against  until  exoneretur  is 

filed.    Idem.  9O6 

The  exception  is  no  defense  to  other  bail  not  ex- 

cepted  to.    Idem.  906 

On  return  of  cepi  corpus  plaintiff  may  file  common 

bail  and  proceed  to  judgment,  though  Sheriff  has 

suffered  defendant  to  go  at  large  without  bail. 

Byrne  v.  Morris,  2  Cow.  472,  853 

Where  defendant  was  arrested  on  process  not  bail- 
able, and  refused  to  indorse  her  appearance  thereon, 
she  was  allowed  to  £9  at  large,  and  Sheriff  returned 
cepi  corpus,  and  on  his  motion  court  ordered  com- 
mon bail  filed. 

Emmet  v.  Bradstreet,  2  Cow.  449,  846 

Where  judgment  revived  by  sci.  fa.  personally 
served  before  discharge  in  insolvency,  bail  not  re- 
lieved on  motion,  but  proceedings  temporarily 
stayed,  and  on  surrender  of  principal  and  payment 
of  costs,  perpetual  stay  ordered  entered. 

Franklin  v.  Thurber,  1  Cow.  427,  569 

Justification  of  insolvent  bail  in  error  by  false 
affidavit.  Lockw.  38,  224 

Remedy  for,  by  application  to  Commissioner. 

Lockw.  38,    224 
BAILMENT. 

Liability  of  steamboat  owners,  as  common  car- 
riers, for  acts  of  master  against  their  orders. 

Lockw.  38,    224 

BANES  AND  BANKING. 

See  BILLS,  NOTES  AND  CHECKS,  AND  USURY. 

Insurance  corporation  has  no  power  to  carry  on 
business  of  discounting  notes. 

N.  Y.  Firemen  Ins.  Co.  v.  Sturges, 

2  Cow.  664,  923 

Power  of  banks,  under  Banking  Act,  to  issue 
drafts.  Lockw.  41,  225 

Bank  liable  though  signed  by  cashier  alone. 

Lockw.  41,    225 
Constitutionality  of  general  banking  law. 

Lockw.  42,    225 

The  Act  entitled  "  An  Act  to  Prevent  the  Passing 
and  Receiving  of  Bank  Notes  Less  than  the  Nom- 
inal Value  of  One  Dollar,  and  to  Restrain  Unincor- 
porated Banking  Associations,"  does  not  restrain  an 
individual  from  issuing  notes,  receiving  deposits 
and  making  discounts. 

Bristol  v.  Barker,  Anth.  169,  1O3 

BILL  OF  EXCEPTIONS. 

Remedy  against  refusal  to  comply  with  request 
to  charge,  as  to  material  testimony,  is  by  bill  of  ex- 
ceptions and  error. 

Ex  parte  Batty,  2  Cow.  479,  855 

Bill  of  exceptions  only  draws  into  examination, 
points  upon  which  it  is  taken. 

Jackson  v.  Hubble,  1  Cow.  613,  636 

BILL  OP  INTERPLEADER. 

Nature  and  object  of. 

Atkinson  v.  Manks,  1  Cow.  691,  664 

ANTHON.  YATES,  LOCKW.,  COWEN  1,  2. 


One  who  has  accepted  a  non-negotiable  order, 
drawn  by  his  creditor  on  certain  goods,  or  fund  aris- 
ing therefrom,  can  sustain  bill  <>t  iiiti-rph-uder  be- 
tween such  payee  and  one  having  an  assignment  of 
such  goods  or  fund.  Idem.  664 

BILL  OF  PARTICULARS. 

Order  for  bill  of  particulars,  absolute  in  first  in- 
stance set  aside  for  irregularity. 

Hazard  v.  Henry.  2  Cow.  5H7,  89fr 

torm  of  order  for  bill  of  particulars. 

Brewmer  v.  Sackett,  1  Cow.  571,  62 1 

If  cause  for  not  delivering  on  return  day  be  not 

shown,  plaintiff  may  move  for  non  prog.  Idem.  621 

(2??r,,f?r'J8h,ould  not  st&y  Proceedings  absolutely 
until  bill  is  delivered. 

Roosevelt  v.  Gardinter.  2  Cow.  463,  851 

Defendant  may  demand  bill  before  appearance. 

Idem.  851 

BILLS,  NOTES  AND  CHECKS. 

Anyone  has  right  to  take  interest  in  advance,  on 
discounting  negotiable  note. 

N.  Y.  Firemen  Ins.  Co.  v.  Sturgen,  923 

2  Cow.  664, 
N.  Y.  Firemen  Ins.  Co.  v.  Elu. 

2  Cow.  667,  92  » 

Bill  payable  on  contingency,  out  of  particular 
fund  is  not  bill  of  exchange. 

Atkinson  v.  Manks,  1  Cow.  691,  664 

Acceptance  of  such  bill  binds  only  to  extent  of 
funds  in  payee's  hands.  Idem.  664 

Maker  and  indorser  of  note  may  stipulate,  by  pa- 
rol,  that  there  shall  be  no  recourse  over,  under  cer- 
tain circumstances. 

Cummings  v.  Fisher,  Anth.  1,  43 

"  Due  L.  It.,  or  bearer,  &c.,  $200  for  value  re- 
ceived," good  promissory  note. 

RusseU  v.  W  hippie,  2  Cow.  536,  87ft 

Where  a  note  was  drawn  payable  to  H.,  and  he  in- 
dorsed as  "  H.,  agent,"  held,  not  personally  liable. 

Mott  v.  Hicks,  1  Cow.  513,  6OO 

A  dishonored  note  may  be  negotiated ;  subject,, 
however,  to  equities  between  original  parties. 

Havens  v.  Huntington,  I  Cow.  387,  554 

In  action  against  maker,  by  indorsee,  from  accom- 
modation indorser  who  has  taken  up  note.  It  is  no 
defense  that  note  was  given  for  maker's  accommo- 
dation. Idem.  554 
The  negotiable  quality  of  note  is  not  destroyed  by 
indorser's  taking  it  up,  unless  done  animo  solvendi* 
or  unless  it  work  injustice  to  other  parties. 

Idem.  554 

All  the  sets  of  a  bill  of  exchange  are  considered  as 
making  one  bill. 

Miller  v.  Hackley,  Anth.  68,  65 

To  make  a  promise  to  pay  a  bill,  available  against 
a  drawer  whose  liability  has  been  discharged  by  the 
laches  of  the  holder,  it  must  appear  that  such  prom- 
ise was  made  with  a  full  knowledge  of  the  fact. 
Idem.  65 

Whether  he  ought  also  to  know  his  legal  rights. 

Idem.  65- 

On  protest,  the  20  per  cent,  damages  covers  all  ex- 
penses. &c. 

Welden  v.  Buck,  Anth.  9,  4ft 

Where  maker  is  notoriously  abroad,  diligent  in- 
quiry need  not  be  shown. 

Cummingsv.  Fisher,  Anth.  1,  43- 

Where  party  pays  debt  to  third  person,  by  check 

left  in  his  hands  merely  as  evidence  of  debt,  holder, 

on  discovery  of  fraud,  not  bound  to  present  it  for 

payment. 

Devoe  v.  Moffat,  Anth.  161.  IOO 

One  having  accepted  draft  must  use  due  diligence 
to  enforce  it. 

Woodcock  v.  Bennet,  1  Cow.  711,  671 

Promise,  by  indorser,  to  pay  will  not  operate  as 

waiver  of  demand  and  notice,  unless  holder  show 

affirmatively  that  it  was  made  with  full  knowledge 

of  the  circumstances. 

Sice  v.  Cunningham,  1  Cow.  397.  558- 

An  offer  by  indorser  to  give  his  own  note  in  satis- 
faction of  indorsed  note,  is  no  waiver  of  demnnd 
and  notice  where  unaccepted.  Idem.  558- 

Where  note  is  payable  on  demand,  to  charge  in- 
dorser, demand  and  notice  must  be  within  reason- 
able time.    Idem.  658 
Where  all  parties  reside  in  same  city,  five  months 
is  unreasonable  delay.    Idem.  558 
Parol  agreement,  as  to  time  of  demand  between 
maker  and  indorser,  is  inadmissible.    Idem.        558- 
Where  the  indorser  resides  at  Kip's  Bay  notice 
left  at  the  postoffice  in  the  City  of  New  York  is  suf- 
ficient, although  accompanied  by  proof  that  the  in- 
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•dorser  had  left  orders  there  to  have  letters  addressed 
to  him  conveyed  to  a  certain  house  in  the  city  which 
he  was  in  the  daily  habit  of  frequenting. 

Ireland  v.  Kip,  Anth.  142,  94 

The  insolvency  of  the  maker  will  not  excuse  the 
want  of  notice  to  the  iudorser,  nor  will  the  fact  of 
his  having  indemnified  the  indorser.  Idem.  94 

Insolvency  of  the  maker  of  a  note  is  no  excuse  for 
not  demanding1  payment. 

Assignees  of  Myers  v.  Coleman,  Anth.  150,     96 

A  promise  by  an  indorser,  to  pay,  is  not  a  waiver 
•of  notice,  unless  such  promise  was  made  under  a  full 
•disclosure  of  the  facts.  Idem.  96 

If  such  promise  is  made  to  a  third  person  from 
motives  of  friendship,  to  relieve  him  from  alleged 
liability  arising  from  his  laches,  if  it  afterwards  ap- 
pears that  there  was  no  such  liability,  the  indorser  is 
not  bound  by  it  ut  semb.  Idem.  96 

Notice  of  protest  must  be  given  in  due  season, 
notwithstanding  the  prevalence  of  an  epidemic. 
Roosevelt  v.  Woodhutt,  Anth.  35,  55 

Protest  of  note  is  not  evidence;  demand  and 
notice  must  be  proved. 

Cummings  v.  Fisher,  Anth.  1,  43 

Entries  by  notary's  clerk,  while  notary  is  abroad, 
.are  inadmissible.  Idem.  43 

Damages  on  foreign  bills  of  exchange. 

Lockw.  42,    335 

Demand  and  notice  of  non-payment.    Idem.  335 

Laches  in  collection  of  draft.       Lockw.  43,    335 

Liability  of  Bank  undertaking  to  collect  di-aft,  for 
laches  of  notary  of  another  Bank,  in  giving  notice 
•of  non-acceptance.  Lockw.  46,  336 

Notice  to  indorser,  misdirection  of  and  misde- 
scription  in.  Lockw.  47,  337 

Demand  and  notice  to  indorser  sought  to  be 
charged  as  guarantor.  Lockw.  49,  237 

Liability  of  joint  drawer  of  bill  signing  his  name 
with  addition  of  "  surety."  Lockw.  50,  238 


CANALS. 

Compensation  to  owner  of  land  on  river,  where  his 
waterfall  is  destroyed  for  canal  purposes. 

Lockw.  51.    228 

Canal  Commissioners. — What  powers  may  not  del- 
egate to  engineers  or  agents.  Lockw.  54,  339 

Constitutional  power  of,  to  take  private  property 
for  canal  purposes.  Lockw.  55,  229 

Power  of,  under  Statute  to  change  plan  onee 
adopted.  Lockw.  56,  230 

Authority  of,  to  party  to  raise  his  mill-dam  for 
.accommodation  of  canal.  Idem.  230 

Damages  consequent  upon  such  raising,  who  re- 
sponsible for.  Idem.  23O 

Award  by  Canal  Commissioners,  of  sum  granted 
•by  Legislature  to  contractors,  for  indemnity. 

Lockw.  57,    230 

CARRIER. 

See  NAVIGATION. 

Where  a  common  carrier  transports  property 
against  the  express  orders  of  the  owner,  it  is  a 
.gratuitous  act,  and  he  cannot  recover  a  compensa- 
tion for  it,  and  a  receipt  of  the  property  by  the 
owner  will  not  alter  the  case. 

Schureman  v.  Withers,  Anth.  166,  101 

If  a  common  carrier  demand  compensation  on  a 
quantum  meruit,  the  owner  may  show,  in  bar  of 
such  compensation,  that  the  goods  were  damaged 
in  transportation  to  an  amount  exceeding  that  of  a 
fair  rate  for  the  safe  carriage.  Idem.  1O1 

The  jury  may  allow  interest  on  freight,  after  a 
•demand.  Idem.  1O1 

CERTIORARI. 

See  AMENDMENT. 

To  remove  appeal  from  decision  of  Commission- 
ers of  Highways. 

People  v.  Com'rs  of  Salem,  1  Cow.  23,  423 

Writ  should  appear  to  be  returned,  before  appli- 
cation to  set  it  aside  for  irregularity  can  be  made. 
Clark  v.  Lawrence,  1  CoV.  48,  432 

Return  to,  by  justice,  what  sufficient,  see 

Schuyler  v.  Warner,  1  Cow.  59,  435 

Where  justice  dies  before  making  return  to,  court 
will  hear  cause  on  affidavit. 

Seymour  v.  Webster,  1  Cow.  168,  475 

Form  of  rule,  see  Idem.  475 

On  certiorarl  to  justice's  court,  where  defendant 
out  of  State,  service  of  notice  may  be  made  by  af- 
firming it  in  clerk's  office 

Anonymous*,  1  Cow.  197,  468 
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Justice's  return  to  certiorarl  need  not  be  under 
seal. 

Scott  v.  Rushman,  I  Cow.  212,  491 

Settlement  of  judgment  in  justice's  court  does  not 
supersede  certiorart,  to  reverse  it,  nor  does  it  pre- 
vent certiorart. 

Clark  P.  Ostrander,  1  Cew.  437,  573 

After  joinder  in  error,  the  party  cannot  allege 
diminution  and  have  certiorari. 

Rew  v.  Barker,  2  Cow.  408,  83O 

On  certiorari  to  General  Sessions,  return  must 
state  evidence  and  points  of  law. 

O.  of  Brookhaven  v.  O.  of  Sotdhold,  2  Cow. 

575,  891 

Omission  to  state  judgment  in  affidavit  for  cer- 
tiorari to  justice's  court  may  be  supplied  by  affida- 
vit, made  after  thirty  days. 

Phillips  v.  Brainard,  2  Cow.  440,  843 

The  ninety  days,  which  are  allowed  for  laying  affi- 
davit before  judge,  computed  from  time  of  making 
affidavit.  Idem.  843 

What  return  court  will  order,  and  what  amend- 
ment of  return. 

Palmer  v.  Peck,  2  Cow.  461,  851 

Affidavit,  for  certiorari  to  justice's  court,  must  be 
entitled  in  the  cause  below. 

Whitney  v.  Warner,  2  Cow.  499,  863 

On  return  of  certiorari,  procedendo  awarded  for 
lack  of  bail. 

People  v.  Forward,  2  Cow.  501,  863 

CHAMPERTY   AND   MAINTENANCE. 

What  amounts  to.    Lockw.  30,  231 

CHANCERY. 

See  EQUITY. 

CONSTABLE. 

See  SHERIFF. 

CONSTITUTIONAL  LAW. 

Law,  creating  special  session  for  trial  of  petit  lar- 
ceny without  a  jury,  is  not  unconstitutional. 

Murphy  v.  People,  2  Cow.  815,  977 

Constitutionality  of  state  insolvent  laws,  discharg- 
ing debtor  from  contract.  Lockw.  93-101.  343 

Constitutionality  of  grant  of  monopoly  of  steam- 
boat navigation  in  the  waters  of  the  State  of  New 
York.  Lockw.  104-114,  346 

Privilege  of  foreign  consul  under  the  Constitu- 
tion of  the  U.  S.,  as  to  exemption  from  suits  in  state 
courts.  Lockw.  114,  25O 

Power  of  Canal  Commissioners  to  take  private 
property  for  public  use.  Lockw.  54,  339 

Of  railroad  company,  under  its  Act  of  Incorpora- 
tion, to  take  land  for  railway.  Lockw.  118,  251 

Constitutionality  of  law  altering  the  charter  of 
the  City  of  New  York,  not  passed  by  a  vote  of  two 
thirds  of  the  members  elected.  Lockw.  120.  252 

Of  law  providing  for  the  appointment  of  justices 
of  the  peace,  in  cities.  Lockw.,  119,  253 

CONTRACT. 

(1)  GENERALLY. 

(2)  CONSIDERATION, 

(3)  PERFORMANCE. 

(4)  RESCISSION  AND  MODIFICATION. 

(5)  VALIDITY. 

(1)  GENERALLY. 

All  previous  parol  agreements  are  merged  in  a 
written  contract. 

Bogert  v.  Carman,  Anth.  70,  67 

The  lex  fori  governs  the  remedy. 

Whittemore  v.  Adams,  2  Cow.  626.  9O9 

The  lex  loci  contractus  controls,  unless  it  appears 
on  the  face  of  the  contract  that  it  was  to  be  per- 
formed in  another  State,  or  made  in  reference  to 
the  laws  thereof. 

Sherrill  v.  Hopkins,  1  Cow.  103,  451 

Storage  of  goods  need  not  be  tendered  by  the 
owner,  when  the  storer  appears  resolved  to  dispute 
the  right  of  possession  on  a  different  ground. 

Murray  v.  Roosevelt,  Anth.  101,  78 

If  vendee  leave  goods  with  vendor  after  sale,  law 
implies  promise  to  pay  for  their  keeping. 

Roc  v.  Martin.  2  Cow.  417,  833 

Agreement.— For  salary  of  minister  in  case  of  sus- 
pension. Lockw.  19,  317 
For  purchase  of  real  estate  in  shares,  where  all 
not  taken  up.  Lockw.  20,  317 

ANTHON,  YATES,  LOCKW.,  COWEN  1,  2. 
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(2)  CONSIDERATION. 
Agreement  of  son,  that  father  shall  deduct  a  cer- 
tain part  from  his  portion,  will  not  support  promise 
made  by  father. 

If  Donttid  v.  Neilson,  2  Cow.  139,  736 

Debt  discharged,  under  Insolvent  Act,  good  con- 
sideration for  new  promise. 

Erwln  v.  Saunders,  1  Cow.  249,  5O4 

(3)  PERFORMANCE. 
There  can  be  no  other  part  performance  of  a  con- 
tract for  the  sale  of  goods  and  chattels  to  take  such 
contract  out  of  the  Statute  but  such  as  is  set  forth 
in  it,  viz. :  payment  of  part,  &c. 

Bruen  v.  Astor,  Anth.  133,  91 

Inadequate  performance  may  be  given  in  evi- 
dence upon  an  implied  and  executory,  but  not  upon 
an  express  and  executed  contract. 

PhttUps  v.  Bruce,  Anth.  89,  74 

One  is  not  bound  to  perform  on  Sunday. 

Delamater  v.  Miller,  1  Cow.  75,  441 

Demand  of  performance  unnecessary.where  party 

has  put  it  out  of  his  power  to  perform.    Idem.   441 

(4)  RESCISSION  AND  MODIFICATION. 
On  contract  for  sale  of  slave  for  life,  vendee  may 
rescind  on  ground  of  agreement  of  vendor  to  manu- 
mit, although  he  had  previous  knowledge  thereof. 
Kettletas  v.  Fleet,  Anth.  36,  55 

Where  one,  on  hiring  house,  agrees  to  pay  sum  in 
advance,  on  his  failure  to  do  so  before  commence- 
ment of  term,  contract  is  at  an  end. 

M 'Gaunten  v.  Wilbur,  1  Cow.  257,  5O7 

Simple  contracts  in  writing,  varied  by  parol  evi- 
dence of  fraud,  want  or  failure  of  consideration,  by 
waiver  of  performance  or  by  extension  of  time  of 
performance. 

Krwin  v.  Saunders,  1  Cow.  249,  504 

The  vendee  may  rescind  a  contract,  in  the  event 
of  a  total  departure  from  it  by  the  vendor. 

Phillips  v.  Bruce,  Anth.  89,  74 

A  promise,  by  assignee  of  contract,  to  pay  proceeds 

thereof  when  collected  by  due  course  or  law,  is 

broken  where  one  term  is  suffered  to  elapse  after  it 

becomes  due. 

Kies  v.  Tlfft,  I  Cow.  98,  449 

(5)  VALIDITY. 

Where  order,  not  a  bill  of  exchange,  is  drawn  on 
another  and  accepted,  without  consideration,  it  Is 
midum  pactum. 

Atkinson  v.  Monks,  I  Cow.  691,  664 

Failure  of  consideration,  no  defense  in  action  on 
specialty. 

Center  v.  Bittinghurst,  1  Cow.  33,  427 

Where  debtor  executed  bond  and  mortgage  for 

sum  in  addition  to  that  levied,  to  save  property 

from  sacrifice;  held, validity  depended  upon  whether 

additional  sum  was  equitably  due. 

McDonald  v.  Neilson,  2  Cow.  139,  736 

CONVERSION. 

One  who  receives  goods  to  keep  and  redeliver  to 
owner,  but  delivers  them  over  to  third  person,  or 
suffers  him  to  take  them,  is  guilty  of  conversion. 

Lockwood  v.  Bull,  1  Cow.  322,  531 

Either  assumpsit  or  trover  can  be  maintained 
therefor.  Idem. 

CORPORATIONS. 

Corporation  can  make  valid  contract,  not  under 
seal,  when  within  the  scope  of  legitimate  purpose  of 
its  institution. 

Mott  y.  Hicks,  1  Cow.  513,  60O 

Corporations  have  only  such  powers  as  are  spe- 
cially granted  or  necessary  to  carry  those  granted 
into  effect. 

N.  Y.  Foremen  Ins.  Co.  v.  Sturges, 

2  Cow.  664,  983 

In  suit  by  corporation,  declaration  need  not  set 
forth  manner  of  incorporation. 

B'k  of  Utica  v.  Smalley,  2  Cow.  770,  960 

Corporation  must  prove  its  existence  under  the 
general  issue.  Idem.  96O 

Transfer  of  stock  is  valid  between  vendor  and 
vendee,  though  not  registered  as  provided  by  char- 
ter of  corporation.    Idem.  960 
Registry  is  to  enable  corporation  to  ascertain  per- 
sons to  whom  dividends  are  to  be  paid,  &c. 

Idem.  960 

Debt  due  to  corporation,  presumed  to  have  been 
contracted  in  lawful  course  of  business. 
N.  Y.  Firemen  Ins.  Co.  v.  Sturges, 

2  Cow.  694,  923 

Liability  of  subscriber  to  its  stock, 

Lockw.225,  288 

NTH  ON.  YATES,  LOCKW.,  COWEN  1,  2. 


COSTS. 

Officers  who  succeed  in  action  against  them  are 
entitled  to  double  costs,  only  where  action  was  for 
matjeaxance,  not  nonfeaisance. 

Platt  v.  Onlxtrn,  2  Cow.  527,  873 

Constable,  sued  for  selling  property  on  execution, 
when  he  pleads  separately,  and  Judgment  given  in 
his  favor,  is  entitled  to  double  costs 

Wales  v.  Hart,  2  Cow.  426,  837 

That  additional  count  is  added  after  removal  of 
action  of  trespass  to  Supreme  Court,  does  not  pre- 
vent plaintiff  from  recovering  double  costs. 

VoUt  v.  Youngs.  \  Cow.  425.  568 

On  am rmance  of  Judgment  in  error,  plaintiff  al- 
lowed double  costs  and  interest,  by  way  of  damages 
for,ruay-  Atvmymmu,  2  Cow.  579,  892 

wnere  several  defendant* appear  by  one  attorney, 
one  retaining  fee  only  allowed. 

Morton  v.  Croghan,  1  Cow.  233,  499 

On  denial  of  motion  to  change  venue,  coete  al- 
lowed where  mover's  papers  are  defective, 

SM  v.  Trumltutt,  1  Cow.  589,  626 

Costs,  for  copies  of  what  papers,  allowed  in  taxa- 
tion; see 

Jackson  v.  Mather,  2  Cow.  584,  894 

On  discontinuance  before  defendant  has  appeared. 

Lockw.  1,    211 
On  appeal,  where  decree  is  reversed. 

Lockw.  79,    238 

On  reversal  on  writ  of  error.        Lockw.  397.    348 
Power  of  Court  of  Errors  to  allow  beyond  taxable 
costs. 

Murray  v.  Mumford,  2  Cow.  400. 
Easton  v.  Tallmadge.  2  Cow.  402,  828 

Extra  allowance  on  dismissal  of  appeal,  where  de- 
fendant contended  for  vexation  and  delay. 

Murray  v.  Mumford,  2  Cow.  400,  827 

For  carrying  down  cause  to  trial,  costs  allowed, 
though  cause  never  placed  on  calendar. 

Lyon  v.  Wilkes,  1  Cow.  591,  627 

Witness' fees  on  taxation  of  cost.    Idem.        627 
Fee    for  assignment    of  bail-bond,  not  taxable 
against  defendant  in  action  on  bail-bond. 

Dow  v.  Filkins,  I  Cow.  582,  624 

Relaxation  of  costs  not  allowed  after  lapse  of  two 
terms. 

McLean  v.  Forward.  1  Cow.  49,  432 

Where,  in  suit  against  attorney  in  term  time  by 
bill  of  privilege,  recovery  is  less  than  $50,  he  is  en- 
titled to  costs. 

Wood  v.  Gibson,  1  Cow.  597,  630 

Allowance  of  cost  by  Common  Pleas,  on  nolle  pros. 
is  matter  of  discretion,  and  this  court  cannot  com- 
pel it  by  mandamus. 

Nelson,  Ex  parte,  1  Cow.  417,  565 

Judgment  on  bond    conditioned,    among  other 
things,  to  perform  covenants  must  be  for  the  penal- 
ty, and  costs  recoverable  according  to  that  amount. 
Alendorf  v.  Stickle,  2  Cow.  412,  832 

Where  bill  of  interpleader  is  properly  filed,  com- 
plainant is  entitled  to  his  costs  out  of  the  fund. 

Atkinson  v.  Manks,  1  Cow.  691,  664- 

Where  defendant  removed  cause  from  C.  P.  by 
habeas  corpus,  and  plaintiff  failed  to  declare  until 
after  two  terms,  when  defendant  refused  to  receive 
plea,  whereupon  plaintiff  brought  new  suit  in  C.  P., 
proceeding  not  stayed  until  costs  of  first  suit  paid. 
Lawrence  v.  Dlckenson,  2  Cow.  580,  892 

On  affirmance  of  judgment  for  plaintiff  in  eject- 
ment, and  award  of  writ  of  inquiry,  Supreme  Court 
costs  recoverable. 

Jackson  v.  Rathbone,  2  Cow.  602,  9O1 

Costs  on  judgment  against  executors  and  heirs  in 
separate  suit,  on  same  debt. 

Anonymous,  2  Cow.  591,  897 

Rule  denying  motion,  carries  costs,  of  course. 

Jackson  v.  Gayer,  2  Cow.  484,  857 

Where  new  trial  granted,  with  costs  to  abide  event, 
successful  party  on  second  trial,  entitled  to  costs  of 
both  trials. 

Carvey  v.  Rider,  2  Cow.  617,  9O5 

An  assignee  of  chose  in  action,  prosecuting  suit 
for  his  own  benefit,  is  liable  for  coste  where  judg- 
ment given  for  defendant. 

Waring  v.  Baret,  2  Cow.  460,  850 

Attorney  for   non-resident   plaintiff,  also   liable 

where  judgment  given  for  defendant.    Idem.     85O 

Female  lessor  in  ejectment,  not  exempt  from  ab- 

;achment  for  non-payment  of  costs,  where  they  do 

not  exceed  $50. 

Jackson  v.  Haines,  2  Cow.  462,  851 

flow  costs  are  to  be  obtained,  where  a  rule  orders 
;hem  to  be  paid. 

Bradstrect  v.  Phelps,  2  Cow.  453,  848 

To  avoid  paying  costs  in  other  suite  brought  by 
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same  plaintiff  against  same  defendant,  where  one 
goes  against  plaintiff,  he  should  apprise  defendant 
of  his  intention  not  to  try  the  others. 

Sherman  r.  MNitt,  2  Cow.  453, 
Where  libel  brought  in  Supreme  Court,  plaintifl 
entitled  to  full  coste  though  he  recover  less  than  zM. 

Haff  v.  Hutchinson,  1  Cow.  415, 
Where  defendant,  after  notice  of  trial,  obtains 
order  for  stay  of  proceedings  with  a  view  to  move 
for  cliaiiu-i •  of  venue,  which  is  refused,  he  pays  coste 
of  preparing  for  trial. 

BNdd  r.  Mcdhurn,  1  Cow.  47, 

When-  plaintiff  recovers  $50  only,  defendant  en- 
titled to  coste. 

Abernathy  v.  Abernathy,  2  Cow.  413,  83, 

Where  recovery  in  assumpsit  is  less  than  $£>u,  tor 

manner  of  taxation  of  coste  and  amount  thereof, 

Sf  G 

'    Alcott  v.  Phelps,  1  Cow.  170, 
Coste  in  assumimt  for  less  than  $350,  and  attach- 
ment for  not  bringing  up  body  of  defendant. 

People  v.  Chapman,  1  Cow.  214, 
Where,  in  assumpsit,  both  general  issue  and  dis- 
charge under  Act  to  Abolish  Imprisonment  for 
Debt  pleaded,  where  verdict  is  for  plaintiff  on  first 
plea,  and  for  defendant  on  last,  defendant  is  entitled 
to  coste  for  second  plea. 

Germain  v.  Dakln,  1  Cow.  207, 
License  to  enter  on  land  is  not  an  interest  involv- 
ing title,  and  where  recovery  in  trespass  is  less  than 
$50,  plaintiff  is  not  entitled  to  coste. 

EJT  parte  Coburn,  I  Cow.  568,  62O 

If  plaintiff,  in  action  of  trespass  in  Court  of  Com- 
mon Pleas,  recovers  less  than  $35,  he  pays  coste, 
though  court  certify  trespass  to  be  willful  and  ma- 
licious. 

Benton  v.  Dale,  1  Cow.  160,  473 

COURTS. 
See  JUSTICES'  COURT,  JURISDICTION. 

Jurisdiction  of  U.  S.  Courts  to  issue  mandamus  to 
compel  removal  of  cause  from  State  Court. 

Lockw.  555,    402 

Court  of  Common  Pleas  has  discretion  to  set  aside 
report  of  referees,  or  verdict  of  jury,  on  question 
of  credibility  of  witness. 

Ex  parte  Basset,  2  Cow.  458,  849 

Court  of  Oyer  and  Terminer  cannot  be  adjourned 
by  circuit  judge,  for  lack  of  quorum  of  county 
judges. 

People  v.  BradioeU,  2  Cow.  445,  845 

Subsequent  proceedings  would  be  coram  non  ju- 

dice.    Mem.  845 

Power  of  Court  of  Special  Sessions  to  imprison. 

In  re  Sweatman,  I  Cow.  144,  467 

COVENANT. 

Damages  for  breach  of  covenant  to  convey,  where 
covenantor  had  no  title. 

Woodcock  v.  Bennet,  I  Cow.  711,  671 

In  construing  covenant,  it  must  be  considered 
with  the  context,  and  be  performed  according  to 
the  intention  of  the  parties,  as  derived  from  both. 

Marvin  v.  Stone,  2  Cow.  781,  965 

Covenant  to  stand  seised,  not  good  without  tie  of 
blood  or  marriage. 

Jackson  v.  CadweU,  1  Cow.  622,  639 

Covenant  to  stand  seised  in  deed  of  bargain  and 

sale  to  trustee,  in  settlement,  without  pecuniary 

consideration  expressed  in  deed.    Lockw.  121,    252 

Action  on  covenant  of  seisin,  where  eviction  is 

from  land  not  included  in  the  deed,  but  included  in 

the  survey,  &c.,  made  before  deed  executed. 

Lockw.  162,    266 

CUSTOM. 

Established  principles  of  law  cannot  be  controlled 
by  custom. 

Schieffelin  v.  Harvey,  Anth.  56,  61 

Statute  cannot  be  abrogated  by  custom  or  usage. 
N.  Y.  Firemen  Ins.  Co.  v.  Ely,  2  Cow. 

678.  928 

DAMAGES. 

,  For  breach  of  covenant  to  convey,  where  cov- 
enantor had  no  title. 

Woodcock  v.  Bennet,  1  Cow.  711,  671 

Rule  of,  on  note  for  specific  sum,  payable  in  salt, 
where  salt  not  delivered.  Lockw.  123,  253 

Measure  of,  in  action  against  surety  for  adjourn- 
ment. 

Stewart  v.  MeOuin,  1  Cow.  99,  45O 
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The  rule  of  damages  in  trover,  is  the  value  of  tha 
article  at  the  time  of  conversion. 

Baldwin,  Adm.,  &c.  v.  Harvey  &  Munro, 

Anth.  156,  98 

Measure  of,  in  trover  for  note,  is  its  nominal  value, 

unless  reduced  by  payment,  orlnsolvency  of  maker. 

Ingall»  v.  Lord,  1  Cow.  24(7,  5O1 

Measure  of,  for  enticing  away  servant. 

Dubois  v.  Alien,  Anth.  94,  7fr 

DEED. 

A  conveyance  to  defraud  creditors,  is  valid  as  be- 
tween grantor  and  grantee ;  only  creditor  who  has 
judgment  in  force,  can  contest. 

Jackson  v.  CadweU,  1  Cow.  622,  63» 

How  far  water  course  passes  as  incident  to  grant 
of  mills.  Lockw.  197,  279 

Deed  to  or  from  lunatic,  before  office  found,  void- 
able only. 

Jackson  v.  Oumaer,  2  Cow.  552,  881 

Boundaries  and  description  in;  how  far  controlled 
by  map,  survey,  and  practical  locations  or  land- 
marks. Lockw.  124,    25  a 
Deed  by  riparian  owner  of  land,  bounding  land 
by  the  river,  "  and  along  the  shore." 

Lockw.  130,    255 

Conveyance  by  husband  and  wife,  of  wife's  land. 
Lockw.  131,    256 
Acknowledgment  of  deed  by  wife. 

Lockw.  131,    256 

Conveyance  cannot  operate  as  bargain  and  sale 
without  consideration. 

Jackson  v.  Hubble,  1  Cow.  613,  636 

Quitclaim  deed,  by  party  in  possession  without 

title,  passes  possessory  title,  but  not  after  acquired 

title.    Idem.  63» 

Otherwise  with  warranty  deed,  which  would  act 

as  estoppel.    Idem.  636 

It  is  general  rule  in  lines  of  description  in  deed,. 

that  that  which  is  most  material  and  certain  shall 

control  that  which  is  less  so. 

Jackson  v.  Camp,  1  Cow.  605,  633 

Where  grantee  was  to  pay  to  grantor  a  certain 
annuity,  which  should  cease  if  coal  mine  on  the 
premises  failed  to  yield,  a  perpetual  injunction  was 
granted  to  restrain  grantor  from  collecting  it,  the 
mine  proving  worthless. 

Rosevett  v.  Fulton,  2  Cow.  139,  732 

DEFINITION. 

"  Making  discounts"  in  Act  Incorporating  Insur- 
ance Company,  held  to  mean  the  business  of  dis- 
counting. 

N.  Y.  Firemen  Ins.  Co.  v.  Sturges,  2 
Cow.  664,  92» 

DEMURRER. 

Frivolous  demurrer  is  no  cause  for  setting  aside 
inquest. 

Carey  v.  Hanchet,  1  Cow.  154,  471 

Where  to  trespass  against  sheriff,  general  issue 

and  special  plea  are  pleaded,  to  which  is  replication, 

which  is  demurred  to,  on  verdict  for  defendant  on 

general  issue,  he  cannot  argue  demurrer. 

Shaw  v.  Raymond,  2  Cow.  512,  867 

DEVISE. 

Under  devise  in  fee  to  two,  if  either  die  without 
issue,  to  the  survivor,  and  in  case  of  death  of  sur- 
vivor without  issue,  remainder  to  others,  held,  that 
on  death  of  one  devisee,  survivor  became  seised  in 
fee  tail  and  under  Statute  Abolishing  Estates  Tail, 
of  the  entire  estate. 

Wilkes  v.  Lion,  2  Cow.  333,  8O4 

When  for  life,  or  in  fee  without  words  of  limita- 
tion. Lockw.  133,  256 

Construction  of  words,  "  grandchildren." 

Lockw.  134,    257 

When  devise  carries  the  fee  of  lands  charging  dev- 
isee with  payment  of  legacy,  but  without  words  of 
inheritance.  Lockw.  134,  257 

Devise  to  one  for  life,  and  to  her  three  daughters* 
their  heirs  in  fee,  or  to  the  survivors,  their  heirs, 
&c.,whether  vested  or  contingent.  Lockw_.  136,  257 

Codicil,  revocation  in ;  effect  of  re  publication. 

Lockw.  137.    358 

DISCHARGE. 

Where  insolvent's  discharge  exempts  person  from 
imprisonment  only,  it  relates  to  the  remedy  and  is 
of  force  only  in  State  where  granted. 
Whittemore  v.  Adams,  2  Cow.  626. 
ANTHON,  YATES.  LOCKW.,  COWEN  1,  2. 
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Validity  of  discharge,  under  Two  Thirds  Act,  can- 
not be  questioned  on  application  to  discharge  de- 
fendant on  common  bail. 

Reed  v.  Gordon,  1  Cow.  50,  433 

Court,  on  common  ball  filed,  refused  to  discharge 

defendant  arrested  for  debt  from  which  his  person 

was  discharged  by  Statute,  &c.,  a  prima  facte  case 

of  fraud  being  made  out  against  him. 

Reynold*  v.  Manning,  1  Cow.  328,  498 

Discharge  of  defendant,  under  Act  Abolishing  Im- 
prisonment for  Debt,  Is  not  of  Itself  notice  to  cred- 
itors, and  where  bail-bond  is  given  thereafter,  suit 
thereon  will  be  set  aside  only  on  payment  of  costs, 
if  plaintiff  had  no  actual  notice  of  discharge. 

Warner  v.  North,  1  Cow,  1T9,  479 

To  avoid  operation  of  discharge,  &c.,  plaintiff 
may  show  action  to  be  on  judgment  rendered  in  this 
State,  in  action  on  judgment  rendered  in  another 
State,  which  latter  judgment  was  rendered  in  an 
action  on  a  contract,  made  prior  to  the  passage  of 
insolvent  laws  of  this  State. 

Wyman  v.  Mitchell,  1  Cow.  316,  529 

Discharge,  under  Insolvent  Act,  will  not  bar  Stat- 
ute of  Liniitations.as  to  contract  made  prior  thereto. 
Sacia  v.  De  Oraaf,  1  Cow.  356,  543 

Court  will  order  perpetual  stay  of  ca.  sa.,  where 
defendant  discharged,  under  Act  Abolishing  Im- 
prisonment for  Debt,  between  verdict  and  judg- 
ment. \ 

Baker  v.  Taylor,  1  Cow.  165,  474 

Where  discharge  is  objected  to,  cause  will  be 

opened  to  give  plaintiff  chance  to  try  the  question. 

Idem.  474 

DISCONTINUANCE. 

Of  suit  and  commencement  of  new  one,  before 
appearance  of  defendant.  Lockw.  1,  311 

Costs  on,  and  plea  of  another  suit  pending. 

Lockw.  1,    311 
DISCOVERY. 

To  aid  in  defense  of  suit  at  law,  what  necessary  to 
state  in  bill.  Lockw.  138,  359 

DIVORCE. 

Condonation  ;  evidence  before  master  on  bill 
taken  as  confessed.  Lockw.  141,  359 

DOWER. 

Alien  widow's  right  of.  Lockw.  145,  361 

Of  widow  in  equitable  estate.        Lockw.  500,  383 

Do\yer  assignable  out  of  mines  opened  by  hus- 
band in  lifetime,  but  not  as  extended  thereafter. 

Coates  v.  Cheever,  1  Cow.  460,  581 

Widow  of  mortgagor  not  entitled  to  dower  where 
tenant  enters  by  virtue  of  foreclosure  of  mortgage, 
or  after  forfeiture  for  non-payment.  Idem.  581 

But  where  tenant  purchases  from  mortgagor,  and 
subsequently  purchases  mortgage,  widow  entitled 
to  dower.  Idem.  581 

Three  admeasurers,  with  sheriff,  competent  to 
make  partition.  Idem.  581 

Right  of  dower  cannot  be  aliened  so  as  to  give 
alienee  right  of  action  therefor. 

Cox  v.  Jogger,  2  Cow,  638,  913 

Alien  widow  of  naturalized  husband  cannot  be 
•endowed. 

Sutliff  v.  Forgey,  1  Cow.  89,  446 

Nature  of  dower  right,  see  Idem.  446 

On  application  to  set  aside  admeasurement  of 
dower,  copies  of  papers  used  on  application  must 
have  been  served  on  opposite  party. 

Shaw,  In  re,  I  Cow.  176,  478 

Imparlance  and  pleading  in  action  of  dower. 

Allan  v.  Smith,  1  Cow.  180,  48O 

EJECTMENT. 

Landlord  not  permitted  to  defend  alone  in  eject- 
ment, until  tenant  first  neglect  or  refuse  to  appear. 
Jackson  v.  Stiles,  1  Cow.  134.  464 

Landlord  admitted  to  defend  on  affidavit  of  his 
agent,  showing  relation  of  landlord  and  tenant  be- 
tween him  and  one  in  possession.    Idem.  464 
Where  lessor  neglects  to  join  in  consent  rule,  what 
order  granted,  see 

Jackson  v.  Stiles,  1  Cow.  166,  474 

Where  landlord  defends  alone,  judgment  is  en- 
tered, of  course,  against  the  casual  ejector. 

Idem.  474 

Where  tenant  takes  lease  from  third  party  and  is 
ejected,  such  third  person  will  not  be  allowed  to  de- 
fend as  landlord.    Idem.  474 
Lessor  in  ejectment  only  required  to  enter  into 
•consent  rule,  on  application  to  court. 

Jackson  v.  LyUe,  2  Cow.  442,  844 
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One  cannot  be  made  lessor  in  ejectment  unless  he 
have  claim  to  subsisting  title  in  the  premises. 

Jackson  v.  Paul,  2  Cow.  502,  863 

Delay  of  four  years,  in  bringing  ejectment  after 
notice  to  quit,  no  waiver  of  notice. 

Joe/won  v.  Stafford,  2  Cow.  547,  88O 

Notice  to  quit,  need  not  be  on  day  in  year  corre- 
sponding to  date  in  mortgage.    Idem.  88O 
Entry  on  lands  and  erecting  improvements  there- 
on amounts  to  a  claim  of  title,  and  constitutes  a 
disseisin. 

Smith  v.  Burtis,  Anth.  110,  81 

To  entitle  tenant  to  enter  into  special  consent 
rule  as  tenant  in  common,  he  must  swear  he  claims 
as  such. 

Jackson  v.  Stiles,  2  Cow.  585,  895 

One  claiming  in  opposition  to  tenant,  not  entitled 
to  be  made  party  with  him,  though  requested  by 
landlord. 

Jackson  v.  Flint,  2  Cow.  594,  897 

Where  grantee  under  quitclaim  deed  enters  on 

part  of  land,  the  residue  remaining  in  possession  of 

grantor,  he  may  maintain  ejectment  against  the 

grantor. 

Jackson  v  Huhble,  1  Cow.  613.  636 

Five  years  possession  by  a  disseisor  and  a  descent 

cast  tolls  the  entry  of  the  disseisee,  and  the  pos^s- 

sory  right  of  the  plaintiff  in  ejectment  is  fully  made 

out  by  proof  of  such  possession  and  descent  cast. 

Sm.ith  v.  Burtis,  Anth.  110,  81 

One  who  holds  under  mortgage,  under  contract  to 
purchase,  not  entitled  to  notice  to  quit. 

Jackson  v.  Stackhouse,  1  Cow.  122,  459 

EQUITY. 

Bill  for  discovery  and  relief :  demurrer ;  oath  to, 
and  allegations  of.  Lockw.  59-231,  333 

Bill  of  discovery  to  aid  defense  in  suit  at  law. 
what  should  state.  Lockw.  138,  358 

After  trial  at  law,  but  before  judgment. 

Lockw.  84,  239 

Assignee  of  bond  and  mortgage  subject  to  equi- 
ties between  mortgagor  and  mortgagee. 

Lookw.65,  333 

Equitable  assignment  of  fund,  by  covenant,  to  pay 
out  of  proceeds  a  claim,  when  recovered. 

Lockw.  146,  361 

Injunction,  against  waste  by  lessee. 

Lockw.  75,  336 

Jurisdiction  and  decree.  Lockw.  75,  236 

Bill  dismissed  for  want  of  jurisdiction,  on  ground 
of  adequate  remedy  at  law.  Lockw.  75,  336 

Decree,  on  such  dismissal  that  plaintiff  be  enjoined 
from  litigating  question  anew,  reversed. 

Lockw.  75,  236 

Bill  in  nature  of  judgment  creditor's  bill  for 
taxes.  Lockw.  77,  237 

Bill  for  relief  against  judgment,  after  trial  at 
law.  Lockw.  79,  238 

Of  discovery  and  for  injunction  against  proceed- 
ing to  judgment.  Lockw.  84,  339 

For  relief  against  judgment  by  surety,  on  account 
of  rejection  of  evidence  at  the  trial.  Lockw.  85,  34O 

Oppressive  sale  under  judgment,  when  not  re- 
lieved against.  Idem.  34O 

Rival  equities  of  junior  and  senior  judgment  cred- 
itors, under  circumstances  of  equitable  jurisdiction. 

Lockw.  64,  333 

Bill  by  judgment  creditor,  against  administratrix 
of  one  joint  debtor.  Lockw.  87,  24O 

When  equity  will  relieve  purchaser  of  lands, 
against  judgment  creditor  who  sells  lands  aliened, 
in  preference  to  those  in  hands  of  heirs  of  judgment 
debtor.  Lockw.  72,  235 

Compensation  to  alienee  in  case  of  sale. 

Idem.  235 

To  bill  for  foreclosure  of  mortgage,  purchaser  in 
possession  under  contract  must  be  made  a  party. 

Lockw.  323, '322 

When  heirs  of  mortgagor,  necessary  parties. 

Lockw.  59.  231 

What  bill  for  discovery  and  relief  should  state. 

Lockw.  62,  233 

Denial  of  payment  of  mortgage  by  answer  of 
mortgagee,  brought  in  by  supplemental  bill,  whore 
no  proofs  are  taken  against  him.  Lockw.  71,  235 

Proofs  taken  on  original  bill,  no  evidence  against 
the  mortgagee.  Lockw.  71,  235 

Denial  of  equity  of  bill  in  sworn  answer,  by  set- 
ting up  new  matter  in  avoidance  ;  effect  of,  in  ab- 
sence of  proof  to  sustain  it.  Lockw.  89,  241 

Exceptions  to  master's  report  must  point  out  spe- 
cific error.  Lockw.  66,  233 

Opening  bids  at  master's  sale.         Lockw.  78,  337 

Purchaser,   foona  fide,   and   without   notice,    no 
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ground  of  relief  against  prior  bona  flde  mortgagee, 
whose  mortgage  is  recorded,  by  mistake  of  County 
Clerk,  for  $300  instead  of  $3,000,  though  a  good 
ground  of  defense.  Lockw.  378,  341 

Purchaser,  taking  deed  of  mortgage  with  advice 
and  consent  of  mortgagor,  relieved  against  subse- 
quent conveyance  to  son  of  mortgagor. 

Jurisdiction  of  equity  to  decree  set-off  of  judg- 
ments, after  unsuccessful  application  to  court  of 
law.  Lockw.  414,  353 

Specific  performance  of  agreement  to  convey 
land  by  quitclaim  deed. 

Agreement  held  to  refer  to  title  of  vendor  at 
the  date  of  the  contract,  and  not  to  that  afterward 
acquired.  Lockw.  66,  233 

Of  parol  contract  for  lands,  when  enforced. 

Lockw.  73,,  236 

Of  parol  agreement  to  divert  stream  of  water  to 

Payment  of  consideration  money,  possession  and 
improvements.  Lockw.  179,  279 

Parol  agreement  for  purchase  of  lands. 

Lockw.  431,  359 

When  it  will  be  enforced,  though  terms  not  spe- 
cific.   Idem.  359 
When  decree  final  or  interlocutory. 

Lockw.  92,  242 
What  appeal  from  brings  up  for  review. 

Lockw.,378,  341 

Relief  in,  may  be  had  against  contract  or  deed 
founded  upon  mistake. 

Rosevelt  v.  Fulton,  2  Cow.  129,  732 

Bill  for  specific  performance,  requirements  of. 

Woodcock  v.  Bennet,  1  Cow.  711,  671 

Valuable  or  meritorious  consideration  necessary 
to  support  bill  for  specific  performance  of  agree- 
ment. Idem.  671 
What  transactions  between  debtor  and  creditor 
operate  as  fraud  on  other  creditors,  and  sufficient 
to  justify  court  in  sending  parties  into  Court  of 

Fan  Rensselaer  v.  Sheriff  of  Albany, 

1  Cow.  501,  595 

Party  asking  equity  should  do  equity. 

McDonald  v.  Neilson, 2  Cow.  139,  736 

ERROR. 

Writ  of,  must  be  returned  to  court  from  which 
issued. 

Blunt  v.  Greenwood,  1  Cow.  15,  421 

Will  not  supersede  execution  executed,  but  mon- 
ey must  be  brought  into  court  to  abide  event  of 
writ.  Idem.  421 

To  obtain  relief,  against  default  accidentally  in- 
curred for  not  assigning  errors,  merits  need  not  be 
shown. 

Fan  Alstine  v.  Brower,  I  Cow.  45,  43O 

A  writ  of  error  to  Supreme  Court,  upon  judgment 
by  default,  will  be  dismissed. 

Golden  v.  Knickerbocker,  2  Cow.  31,  699 

Omission  of  plaintiff  to  enter  C9ntinuance  cannot 
prejudice  defendant's  right  to  bring  error. 

Manhattan  Co.  v.  Osgood,  I  Cow.  65,  437 

And  where,  through  such  omission,  judgment  ap- 
pears to  be  more  than  five  years  old,  it  will  be  or- 
dered to  be  entered  nunc  pro  tune,  so  as  to  avoid 
the  Statute  of  Limitations.  Idem.  437 

For  purpose  of  bringing  error,  bill  of  exceptions 
will  be  allowed  to  be  attached  to  record  after  sev- 
eral years  delay.  Idem.  437 

Will  lie  on  reversal  of  judgment  in  Supreme 
Court,  notwithstanding  award  of  venire  de  novo. 

Lockw.  39,  224 

Motion  to  dismiss.  Lockw.  123,  253 

Supersedeas  by  Chancellor  quia  improvide  emana- 
Vit.  Lockw.  202,  38O 

Motion  to  quash,  because  brought  on  mere  order 
of  Supreme  Court.  Lockw.  294,  312 

May  be  maintained  on  any  final  or  definitive  sen- 
tence or  decisions  of  Supreme  Court. 

Lockw.  561.  404 

Dismissed  though  erroneous.         Lockw.  566.  4O6 

Dismissed  where  brought  on  refusal  of  Supreme 
Court  to  issue  peremptory  mandamus  on  motion. 

Lockw.  566,  4O6 

Lies  for  relator  only  after  issue  joined  upon  plea 
or  demurrer,  upon  the  coming  in  of  the  return  of 
the  alternative  mandamus.  Lockw.  567,  4O6 

ESTOPPEL. 

In  assumpsit  for  keeping  defendant's  cattle  at 
pasture  at  his  request,  he  is  estopped  from  claiming 
title  to  land. 

Eastman  v.  Tuttte,  1  Cow.  248,  5O4 
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Wfcere  parties  occupy  under  agreement  as  to 
division  line  for  twenty-nine  years,  they  are  es- 
topped from  questioning  it. 

Jackson  v.  Hubble,  1  Cow.  613,  636 

In  trespass  for  an  encroachment  on  the  plaintiff's 
water  lot,  by  the  defendant's  wharf,  if  the  defendant 
claims  title  to  the  focus  in  quo,  and  the  encroach- 
ment is  proved,  and  appears  to  have  been  occasioned 
by  the  defendant's  wharf  being  originally  placed  on 
a  muddy  bottom,  the  defendant  is  estopped  from 
contending1  that  the  plaintiff  ought  to  have  brought 
case  and  not  trespass. 

Arden  v.  Kermit,  Anth.  83,  7» 

ESCAPE. 

Error  in  process  no  defense  to  sheriff  in  action  for 
escape. 

Jones  v.  Cook,  1  Cow.  309,  526 

Voluntary  return  of  prisoner.       Lockw.  148,  263 

EVICTION. 

See  LANDLORD  AND  TENANT. 

EVIDENCE. 

(1)  GENERALLY. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT  OR  EXPLAIN  WRIT- 
TEN INSTRUMENT. 

(5)  TRIAL  EVIDENCE. 

(1)  GENERALLY. 

Comparison  of  hands  not  admissible  as  subsidiary 
testimony  upon  the  clashing- of  parol  proof. 

Haskins  v.  Stuyvezant,  Anth.  97,  76 

Evidence  of  handwriting  of  deceased  subscribing 
witness,  when  it  is  sufficient  or  otherwise. 

Lockw.  155,  264 

Letter  of  deceased  partner  to  his  firm,  no  evidence 
against  a  stranger  as  part  of  the  res  gesta,  to  prove 
a  transaction  an  individual  one,  nor  for  any  pur- 
pose in  their  favor.  Lockw.  162,  266 
Evidence  of  the  slave's  forfeiture  of  his  right  to 
manumission  is  inadmissible,  between  vendor  and 
vendee. 

Kettletas  v.  Fleet,  Anth.  36,  55 

When  A  holds  a  single  bill  made  by  B,  and  after 
B's  decease  pays  a  sum  of  money  to  his  executors, 
as  so  much  in  his  hands  belonging  to  B's  estate,  this 
is  evidence  of  money  had  and  received,  under  a  no- 
tice of  set-off  in  an  action  brought  by  A  on  suoh 
bill,  that  A  had  retained  the  amount  of  the  single 
bill. 

Beekman's  Ex'rs  v.  Beekman's  Ex'rs, 

Anth.  123,  87 

Of  adverse  possession.  Lockw.  14,  215- 

After  reversal  of  judgment,  parol  evidence  to 
prove,  that  same  question  was  in  controversy. 

Lockw.  151,  26* 

What  is  evidence  against  surety,  sued  on  a  bas- 
tardy bond.  Lockw.  159,  265- 
Of  usage  of  trade.  Lockw.  39,  224 
Non-delivery  of  property  on  sale  as  evidence  of 
fraud  may  be  explained. 

Butts  v.  Swartwood,  2  Cow.  431,  839 

What  sufficient  evidence  that  defendant  was  toll- 
gatherer,  in  action  to  recover  penalty  for  demand- 
ing toll  after  gate  thrown  open. 

Trowbridge  v.  Baker,  1  Cow.  251,  5O5 

Testimony  of  joint  defendant  discharged  by  jus- 
tice. Lockw.  304,  316 
That  instrument  forged  was  in  possession  of  party 
at  the  time  he  published  it,  is  prima  facie  evi- 
dence that  it  continues  in  his  control  at  time  of 
trial  of  indictment,  and  parol  evidence  of  contents 
admissible. 

People  v.  Kingsley,  2  Cow.  522,  871 

In  trespass  for  an  encroachment  by  the  defend- 
ant's wharf  on  the  plaintiff's  water-lot,  the  plaintiff 
may  give  evidence  under  a  continuendo ;  and  the 
current  value  of  the  part  in  the  defendant's  posses- 
sion will  be  the  amount  of  damages. 

Arden  v.  Kermit,  Anth.  83,  7O- 

Proof  of  payment  of  quit-rents  by  the  plaintiff  to 
the  Corporation  of  the  city,  is  sufficient  evidence  of 
possession  of  a  water-lot,  held  under  such  Corpora- 
tion. Idem.  7O 
Testimony  arising  after  commencement  of  action, 
admissible  to  explain  facts  occurring  before. 

ATLeod  v.  Johnson,  Anth.  16,  48 

(2)  DOCUMENTARY. 

Certificate  of  justice  is  not  admissible  to  prove 
proceedings  until  after  judgment  in  the  cause. 

Townxend  v.  Chase,  1  Cow.  115,  45ft 
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Of  record  of  former  suit,  when  it  can  or  cannot 
be  pleaded,  and  where  conclusive,  if  offered  in  evi- 
dence. Lockw.  157,  265 
Estoppel  of  judgment  where  not  pleaded,  but  rec- 
ord offered  in  evidence.                     Lockw.  151,  203 
Judgment  of  creditors  of  deceased  grantor  against 
executors,  and  the  application  of  the  latter  to  sur- 
rogate to  sell  lands  to  pay  debts,  no  evidence  against 
the   heirs,   grantees  or  devisees  of  the  deceased. 
Idem.  363 
Record  of  recovery  in  ejectment,  by  owner  of 
equity  of  redemption  against  assignee  of  mortgage, 
not  conclusive  evidence  against  the  mortgagee. 

Lockw.  71,  235 

What  proof  of  the  records  of  a  Court  of  Vice- Ad- 
miralty sufficient.  Parol  evidence,  of  the  contents 
of  papers  collateral  to  the  merits  of  the  cause,  suf- 
ficient. 

Mumford  v.  Bowne,  Anth.  38,  56 

Sentence  of  foreign  Court  of  Admiralty  is  only 
prima  facie  evidence  of  facts  upon  which  it  pur- 
ports to  be  founded. 

N.  Y.  Firemen  Ins.  Co.  v.  DeWolf, 

2  Cow.  56,  707 

Of  sentence  of  foreign  Court  of  Admiralty,  not 
conclusive,  as  to  the  neutrality  of  the  assured ;  on 
condemnation  of  property  as  belligerent. 

Xockw.  247,  296 

Protest  of  note  is  not  evidence :  demand  and  no- 
tice must  be  proved. 

Cununin08  v .  Fisher,  Anth.  1, 

Entries  by  notary's  clerk,  while  notary  is  abroad, 
are  inadmissible.  Idem.  43 

Parol  proof  of  almshouse  book  inadmissible  to 
show  settlement  of  pauper,  when  quarterly  returns 
made  to  Municipal  Corporation  are  in  existence. 
O.  of  Niskairuna  v.  O.  of  Albany, 

2  Cow.,  537.  876 

Memorandum  for  sale  of  lands,  is  evidence  of 
unity  of  title  of  the  part  out  of. possession,  as  well 
as  in  possession  of  vendee,  and  after  long  undis- 
turbed1 possession,  deed  conformable  thereto  pre- 
sumed. 

Jackson  v.  Murray,  Anth.  105,  79 

(3)  ADMISSIONS  AND  DECLARATIONS. 

A  note  must  be  supposed  to  have  been  indorsed 

on  the  day  mentioned  in  the  declaration,  until  the 

contrary  is  shown,  and  the  allegations  of  the  in- 

dorser,  after  the  indorsement,  are  inadmissible  to 

show  an  indorsement  of  the  note  after  it  became 

due,  to  let  in  the  defendant  to  his  equitable  defense. 

Thome  v.  Woodhull,  Anth.  103.  79 

Declarations  by  plaintiff  to  constable  regarding' 

sale  on  execution,  of  no  avail  to  defendant  in  suit 

on  judgment,  for  balance  due  thereon. 

Tullock  v.  Cunningham.  1  Cow.  256,  5O7 

Where  suit  in  justice's  court  discontinued  for  fail- 
ure of  justice  to  appear,  and  jurisdiction  is  subse- 
quently given  by  consent,  declarations  of  defendant 
not  a  party  to  the  arrangement  not  admissible 
against  others. 

Stoddard  v.  Holmes,  I  Cow.  245,  5O3 

'  Declarations  in  extremis,  when  admissible  in  civil 
cases. 

Wilson  v.  Boerum,  Anth.  174,  1O4 

The  confessions  of  a  tenant  in  possession,  as  to 
his  holding,  are  admissible. 

Jackson  v.  Murray,  Anth.  105,  79 

An  independent  fact,  admitted  by  the  defendant 
to  a  third  person,  authorized  by  him  to  attempt  a 
compromise,  is  admissible  in  evidence  against  him. 
Mount  v.  Bogert,  Anth.  190,  HO 

Confessions  of  grantor  or  his  executors  after  the 
grant,  are  not  admissible  to  prejudice  the  rights  of 
the  grantee.  Lockw.  263,  151 

Confessions  of  one  partner  after  a  dissolution  of 
copartnership,  inadmissible  to  charge  his  copart- 
ner. 

Mercer  v.  Sayer  <&  Toller,  Anth.  119,  84 

In  a  famine  reptegiando,  the  confession  of  the  offi- 
cers, who  had  the  persons  claimed  as  slaves  in  their 
custody  when  the  writ  was  served,  cannot  be  given 
in  evidence  against  the  party  making  avowry. 

Aza  v.  Eitlinger,  Anth.  73,  67 

(4)  PAROL  TO  CONTRADICT  OR  EXPLAIN  WRITTEN 
INSTRUMENT. 

Parol  evidence  of  ground  of  award  by  arbitra- 
tors. Lockw.  30,  221 

Parol  evidence  of  contents  of  lost  instrument. 

Lockw.  149.    262 

Parol  evidence  of  the  common  acceptation  of  a 
term,  of  construction  of  a  patent  by  the  parties 
themselves.  .Lockw.  150,  262 

Parol  evidence  of  actual  courses  and  monuments, 
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on  survey  made  before  deed  executed,  not  admissi- 
ble in  action  of  covenant  for  eviction. 

Lockw.  162,    26ft 

Parol  proof  inadmissible  to  vary  written  contract 
absolute  on  its  face. 

Erwin  v.  Saunders,  1  Cow.  249,  5O4 

Parol  proof  admissible  to  show  mistake  in  deed  or 
contract  in  writing. 

Rosevelt  v.  Fulton,  2  Cow.  129,  738 

Parol  evidence  to  contradict  writing,  is  inadmissi- 
ble. 

Jackson  v.  Stackhouse,  1  Cow.  122,  459 

In  action  of  ejectment  by  mortgagee,  payment  of 
mortgage  may  be  proved  by  parol  and  is  good  de- 
fense.   Idem.  459 
Parol  evidence  of  representation,  or  promise  of 
the  insured  in  a  fire  policy  as  to  his  future  conduct. 

Lockw.  294,    31* 
(5)  TRIAL  EVIDENCE. 

Distinct  facts  set  up  in  answer,  are  taken  as  true 
unless  replied  to. 

Atkinson  v.  Mankz,  1  Cow.  691,  664 

Dale  v.  McEvers,  2  Cow.  56,  7O7 

Answer  to  bill  is  legal  evidence. 

Woodcock  v.  Bennet,  1  Cow.  711.  671 

Answer  alleging  rescission  of  contract,  which  is 

supported  by  two  witnesses  and  not-  assailed  by 

more  than  two,  is  conclusive.    Idem.  6  71 

In  action  of  slander  for  charging  plaintiff  with  a 

felony,  evidence  of  general  character  admissible  in 

mitigation  of  damages  under  general  issue. 

Paddock y.  Salisbury,  2  Cow.  811,  975- 

The  handwriting  of  a  surveyor  to  an  ancient  sur- 
vey, may  be  proved  by  a  person  who  has  become 
acquainted  with  such  surveyor's  handwriting  by 
inspecting  ancient  surveys  avowedly  made  by  trim. 
Jackson  v.  Murray,  Anth.  105,  799 

Presumption,  when  should  be  left  to  the  jury, 
and  what  inference  they  may  be  authorized  to  draw 
in  support  of.  Lockw.  14.  215 

Question  upon  the  evidence  of  intention,  to  be  in- 
ferred from  act  of  parties,  when  to  be  left  to  the 
jury.  Lockw.  33.  222 

Testimony  of  deceased  witness,  left  without  cross- 
examination,  upon  adjournment  by  consent,  on 
hearing  before  referees.  Lockw.  266,  161 

Inactions  for  fraudulent  concealments  or  mis- 
representations as  to  credit  of  another,  similar 
representations  made  to  others  may  be  given  in  evi- 
dence. 

Rumsey  v.  Lovell,  Anth.  17,  48 

Defendant  may  give  his  own  character  in  evi- 
dence.   Idem.  48 
Parol  evidence  of  an  entry,  received  upon  proof 
of  the  loss  of  the  book  containing  it. 

Beekman's   Ex'rs   v.  Beekman's    Ex'rs, 

Anth.  123,  87 

Judgment  reversed,  because  witness  on  examin- 
ation in  chief,  allowed  to  express  bis  belief  as  to 
what  was  alluded  to  in  a  conversation  of  which  he 
testified. 

Cutler  v.  Carpenter,  1  Cow.  81.  444 

Books  called  and  produced  do  not  become  evi- 
dence by  a  mere  inspection,  without  asking  ques- 
tions concerning  them. 

Rumsey  v.  LoveU,  Anth.  17.  48 

Under  count  for  harboring  or  entertaining  serv- 
ant, evidence  of  enticement  is  unnecessary. 

Diibois  v.  Allen,  Anth.  94,  75 

Payment  of  interest  must  be  pleaded  in  debt  on 
bond ;  it  cannot  be  given  In  evidence  under  a  plea, 
or  notice  of  set-off,  as  so  much  money  had  and  re- 
ceived. 

Livingston  v.  Romaine,  Anth.  145,  95 

Against  sureties  for  husband  convicted  of  aban- 
doning his  wife,  &c.  Lockw.  160,    266 
May  prove  woman  not  his  wife.    Idem.  266 
Matter,  in  excuse  of  performance,  must  be  ex- 
pressly averred.    Excuse  of  performance  not  ad- 
missible under  an  averment  of  performance. 

Bruen  v.  Astor,  Anth.  133,  91 

EXCISE. 

When  contract  to  sell  liquor  in  large  amount,  to 
be  taken  away  in  small  quantities,  is  in  violation  of 
excise  laws,  depends  upon  bona  fides,  and  is  a  ques- 
tion for  the  jury. 

Baker  v.  Richardson,  1  Cow.  77,  441 

EXECUTION. 

SEE  REDEMPTION,  SHERIFF. 
When  not  to  be  issued  against  surviving  joint 
debtor,  in  judgment  against  two.    Lockw.  66,    233 
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Rent  charge,  whether  may  be  sold  on. 

Lockw.  302,    315 

It  cannot  issue  or  be  enforced  without  a  scire 
facias  against  the  survivor,  the  heirs,  and  the  terre- 
tenants  of  the  deceased.  Lockw.  66,  233 

If  issued  without,  it  is  void,  and  an  innocent  pur- 
chaser under  it  will  not  be  protected. 

Lockw.  66,    833 

Oppressive  sale  under.  Lockw.  67,    233 

When  equity  will  relieve  purchaser  of  lands 
bought  subject  to  lien  of  judgment,  but  before  ex- 
ecution issued  against,  and  sale  under  it. 

Lockw.  72,    235 

Where  sheriff  sold  land  under  two  executions,  one 
of  which  was  set  aside,  and  he  afterwards  deeded 
under  both,  and  then  gave  second  deed  under  the 
valid  execution  to  same  purchaser,  first  deed  set 
aside. 

Bay  v.  GUliland,  1  Cow.  220,  493 

May  issue  before  time  to  bring  error  expires. 

Blunt  v.  Greenwood,  1  Cow.  15,  421 

Exemption  of  property  from  execution  is  a  per- 
sonal privilege,  and  owner's  bailee  cannot  take  ad- 
vantage of  it. 

MickUs  v.  Tvuzley,  1  Cow.  114,  456 

Where  sheriff  takes  defendant's  note  in  satisfac- 
tion of  execution,  it  is  not  a  discharge,  as  he  has  no 
power  to  satisfy  it  unless  executed  in  course  of 
law. 

Bank  of  Orange  Co.  v.  Wakeman,  1  Cow. 

46,  431 

Where  judgment  is  given  for  penalty  of  bond, 
payable  in  installments,  execution  may  be  con- 
tinued down  on  the  roll  for  balance  due. 

Mayor,  &c.,  of  Albany  v.  Evertson,lCow. 

36,  428 

Execution  tested  before  plaintiff's  death,  may  be 
issued  thereafter. 

Center  v.  Bittlnghurst,  1  Cow.  33  427 

Where  two  judgments  simultaneously  docketed, 
and  executions  simultaneously  issued  thereon,  and 
property  sold  on  both  executions,  moneys  arising 
therefrom  must  be  divided  equally  between  execu- 
tions, until  smaller  is  satisfied. 

Campbell  v.  Ruger,  1  Cow.  215,  492 

Where  judgment  is  set  off  on  trial  against  a  larger 
claim,  and  judgment  entered  therein,  it  operates  as 
a  discharge. 

Schroeppel  v.  Jewell,  1  Cow.  208,  489 

But  entry  of  satisfaction  will  not  be  ordered 
where  motion  for  new  trial  is  pending.  Idem.  489 
Sheriff,  in  executing  process  as  to  time  and  man- 
ner of  sale,  is  to  use  his  own  discretion,  and  is  not 
to  follow  instructions  of  party  if  he  sees  it  will  pro- 
-duce  great  sacrifice  of  property. 

Af  'Donald  v.  JVeiteon,  2  Cow.  139,  736 

Righto  of  purchaser,  on  execution  sale  of  interest 
of  tenant  by  courtesy  initiate. 

Schermerhorn  v.  Miller,  2  Cow.  439,  843 

Two  write  of  fl.  fa.  may  issue  on  same  judgment, 
at  same  time  into  different  counties. 

Hammond  v.  Matter,  2  Cow.  456,  849 

Issued  later  than  year  and  day  after  judgment  en- 
tered is  not  void  but  voidable  only,  and  a  stranger 
is  protected  in  his  purchase  thereunder. 

Woodcock  v.  Bennet,  1  Cow.  711,  671 

On  affirmance  of  judgment,  execution  may  issue, 
of  course,  after  remittitur  filed. 

Lyon  v.  Burtte,  2  Cow.  510.  866 

Sheriff  may  sell  on  execution  against  lessee,  a 
term  in  chattels,  and  purchaser  acquires  right  to 
use  the  same  during  the  term. 

Von  Antwerp  v.  Newman,  2  Cow.  543,         878 
No  action  lies  by  lessor  against  sheriff  for  selling 
said  chattels  as  the  absolute  property  of  lessee,  as 
it  does  not  devest  lessor's  title.    Idem.  878 

Directing  levy  on  goods  and  chattels  of  defend- 
ants, or  in  default  thereof  on  their  lands,  where  one 
of  defendants  is  dead,  is  irregular  and  void. 

Woodcock  v.  Bennet,  1  Cow.  711,  671 

Execution  must  be  tested  in  lifetime  of  defend- 
ant.   Idem.  671 
Where  judgment  reversed  for  error,  sale  under 
execution  is  not  avoided.    Idem.  671 
Otherwise,  where  judgment  vacated  for  irregular- 
ity.   Idem.  671 
Where  execution  is  issued  on  judgment  that  has 
been  paid,  purchaser  with  notice  acquires  no  title. 
Jackson  v.  CadwelL  1  Cow.  622,                      639 
To  constitute  an  innocent  party  a  ftona  fide  pur- 
chaser, consideration  must  have  actually  been  paid. 
Idem.                                                             639 
Where  sheriff 's  sale  not  void  but  voidable  only, 
bonaflde  purchaser  acquires  good  title.    Idem.  639 
An  executed  ca.  «a.  is  a  satisfaction  of  debt. 

Cooper  v.  Bigelow,  I  Cow.  56,  434 
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I     Chose  in  action  cannot  be  levied  upon. 

Ingatoi  v.  Lord,  I  Cow.  240  5O1 

EXECUTORS  AND  ADMINISTRATORS. 

Several  actions  on  administrators'  bond  by  same 
plaintiff,  will  be  consolidated. 

People  v.  McDonald,  1  Cow.  189,  483 

Assignment  of  breach  for  failure  to  file  inventory, 

where  no  injury  shown  to  have  resulted  therefrom, 

1  will  be  stricken  out.    Idem.  483 

Release  by  two  on  compromise  with  a  debtor  to 

testator's  estate,  without  assent  of  third,  and  against 

wishes  of  those  in  interest,  held  good. 

Lockw.  164,    267 

Sale  of  bond  and  mortgage  taken  in  the  names  of 
three  executors  by  one  alone.          Lockw.  165    267 
Power  to  executors  to  sell,  execution  of, 

Lockw.  400,    349 

Where  executor  assigns  a  judgment  and  cov- 
enants there  is  certain  amount  due  thereon,  he  is 
personally  bound  thereby. 

Marvin  v.  Stone,  2  Cow.  781,  965 

Where  a  debtor  is  appointed  executor  and  accepts, 
it  operates  as  an  extinguishment  of  the  debt,  unless 
estate  insufficient  to  pay  testator's  debts. 

lit'  in.  965 

FACTOR. 

Factor  is  not  responsible  if  he  appear  to  have 
acted  to  the  best  of  his  ability,  and  not  to  have  been 
guilty  of  breaches  of  orders,  gross  negligence  or 
fraud. 

Leverick  v.  Meigs,  \  Cow.  645,  648 

If  ordinary  diligence  would  have  enabled  him  to 
learn  the  discredit  or  insolvency  of  party  with 
whom  he  is  directed  to  deal,  he  is  liable.  Idem.  648 

When  factor's  powers  limited,  they  must  be  liter- 
ally pursued.  Idem.  648 

In  purchasing  bill,  factor  need  not  inquire  as  to 
drawee.  Idem.  648 

Nature  and  effect  of  commission  del  credere  con- 
sidered. Idem.  648 

Rights  as  between  principal  and  factor  and  factor 
and  vendee,  see  Idem.  648 

FEES. 

See  SERVICE,  OFFICER. 

FORECLOSURE. 

See  MORTGAGE. 

FRAUD. 

Fraudulent  Conveyance.— Fraudulent  preference 
by  an  insolvent  debtor  in  assignment  made  in  con- 
templation of  bankruptcy.  Lockw.  171,  2  7O 

Voluntary  conveyance  to  son  of  grantor,  as 
against  purchaser,  without  notice. 

Lockw.  174,    271 

Voluntary  conveyance  and  settlement  of  estate 
by  father  among  his  children,  reserving  an  annuity, 
he  being  liable  for  one  debt,  but  that  supposed  to 
be  welj  secured.  Lockw.  175,  271 

Special  verdict  not  finding  facts,  but  evidence, 
nor  fraudulent  intent ;  held  that  no  judgment  could 
be  rendered,  and  judgment  in  Supreme  Court  ad- 
judging it  fraudulent,  reversed.  Lockw.  176,  271 

Where  intent  to  defraud  is  denied  by  answer  of 
grantee,  it  must  be  proved ;  the  circumstance  of  the 
conveyance  being  from  a  son  to  his  father,  to  whom 
he  is  indebted,  where  the  intent  is  denied,  does  not 
make  the  deed  fraudulent,  per  se,  nor  is  it  any  evi- 
dence of  fraud.  Lockw.  177,  272 

Fraudulent  possession  of  chattels.— When  mortgage 
of  chattels  not  fraudulent  for  want  of  possession. 

Lockw.  179,    272 

Possession  after  sale  when  fraudulent.  Idem.  272 

Fraudulent  representation.— As  to  credit  of  third 
person.  Lockw.  182,  273 

When  allegation  of,  sufficient  in  declaration. 

Lockw.  179,    272 

Fraudulent  trust.— Power  of  revocation  in  assign- 
ment for  benefit  of  creditors.  Lockw.  183,  2 74 

Fraudulent  reservation  for  benefit  of  assignee. 

Lockw.  190,    276 

Judgment  confessed  by  assignor  to  assignees,  to 
protect  assigned  property,  held  also  void.  Idem. 

GIFT. 

Promissory  note  given  by  testator  in  his  last  sick- 
ness to  payee,  without  consideration,  and^ntended 
a  gift,  is  valid  asdonatio  causa  mortis. 

Wright  v .  Wright,  1  Cow.  598,  63O 
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HABEAS  CORPUS. 

Proceedings  by,  see 

Sweatman,  In  re,  1  Cow.  144,  467 

On  removing  a  cause  by  habeas  corpus,  filing  the 

declaration  within  two  terms  after  return  of  writ, 

and  a  bona  fide  attempt  to  serve  it,  is  a  declaring 

within  the  rule. 

Bank  of  Orange  v.  Van  Aukin,  1  Cow.  58,    435 

Writ  of  error  on  habeas  corpus.  Lockw.  240,    297 

Writ  of,  by  father  to  obtain  custody  of  infant 

daughter  in  care  of  mother,  living  separate.    Idem. 

On  removal  by  habeas  corpus,  plaintiff  has  two 

terms  inclusive  of  term  in  which  bail  is  put  in,  to 

declare;  but  on  showing  good  excuse  for  further 

delay,  may  declare  thereafter. 

Bogart  v.  Brinkerlioff,  2  Cow.  587,  895 

Commitment  of  officer  of  the  Court  of  Chancery 
by  the  Cuanceilor.  Lockw.  280,  2O2 

Yatex'  c-ise,  Yates  1,  117 

Discharge  by  judge  of  Supreme  Court  in  vaca- 
tion.   Idem.  117,  202 
Recommitment  by  Court  of  Chancery. 

Idem.  117,202 

Habeas   Corpus  to   Supreme   Court  thereupon. 

Idem.  117,  202 

Superxeiteas  of  writ  of  error  by  Chancellor,  quia 

improvide  emaiiavit.    Idem.  117,  2O2 

HEIRS  AMD  DEVISEES. 

Heirs  and  devisees  are  liable  to  creditors  of  de- 
ceaseJ  only,  to  extent  of  their  inheritance. 

\Vlutakerv.  Young,;}  Cow.  569,  888 

Those  who  are  warned  must  plead  failure  to  warn 
others  in  tirst  instance,  or  they  loss  benefit  of  con- 
tribution. Idem.  888 

If  it  appear  on  face  of  declaration  that  only  part 
are  arrested,  it  may  be  demurred  to.  Idem.  888 

HIGHWAYS. 

Where  highway,  or  any  part  of  it,  is  abandoned 
for  six  years  it  ceases  to  be  a  road. 

Luon  v.  Munson,  2  Cow.  426,  837 

Overseers  have  no  right  to  open  road  after  it  has 
been  laid  out,  without  order  from  majority  of  Com- 
missioners, and  until  after  sixty  days  notice  to 
owner  of  lands  to  remove  fences. 

Kelley  v.  Hoi-ton,  2  Cow.  424,  836 

Practice  or  failure  of  Commissioners  after  laying 
out  highway  to  tile  proceedings  and  open  road. 

People  v.  Vail,  1  Cow.  589,  626 

Mandamus  to  successors  in  office.    Idem. 
Practice  in  laying  out. 

Babeock  v.  Lamb,  1  Cow.  238,  500 

Liability  of  Overseers  of  Highways  for  neglect  to 

repair  bridge.  Lockw.  2,    211 

Owner  of  soil  has  title  and  may  maintain  ti-espass 

for  cutting  timber.    Idem. 

Proceedings  in  laying  out  highway,  and  on  dis- 
continuance. 

People  v.  Com'rs.  of  Salem,  1  Cow.  23.  423 

Power  of  judges  of  Common  Pleas  is  only  ap- 
pellate. 

Ex  parte  Com'rs.  of  Danube,  I  Cow.  142,      467 
Authority  of  Supervisors  to  revise  assessment  of 
damages  by  a  jury  on  laying  out  highways. 

Lockw.  437,    361 
Assessments  for  opening  streets  in  New  York. 

Lockw.  439,    362 

Jurisdiction  of  Chancery  to  relieve  against,  after 

confirmation.  Lockw.  439,    362 

To  relieve  against  collection  of  assessment  in 

Brooklyn.  Lockw.  441,    362 

Sale  of  lands  for  non-payment  of  assessments  for 

benefit  on  opening  avenue.  Lockw.  442,    363 

Appointment  of  Commissioners  of  Assessments. 

Idem.  363 

Passsage  of  resolution  for  opening,  by  Common 

Council,  without  calling  ayes  and  noes.    Idem.  363 

How  far  lease  of  corporation  is  evidence  of  valid 

sale.    Idem.  363 

HUSBAND  AND  WIFE. 

On  conveyance  to  husband  and  wife,  they  are  both 
seised  of  the  entirety.and  on  death  of  one  the  whole 
will  go  to  the  survivor . 

Sutliff  v.  Forgeu,  1  Cow.  89,  446 

Delivery  of  marriage  settlement  deed  to  trustee. 

Lockw.  217,    285 

Separate  estate  of  wife.    Idem.  285 

The  power  over,  and  husband's  accountability  for, 
under  agreement.  Lockw.  217,  285 

Wife's  separate  estate,  liability  of,  for  money  ad- 
vanced by  husband  to  her  for  the  benefit  of. 

Lockw.  2,    211 
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Release  of  debt  by  the  husband;  how  far  operative 
in  favor  of  wife  against  husband's  creditors. 

Lockw.  224.    288 


INDIANS. 

Grant  of  land  by  Indian,  and  Indian  citizenship. 
Lockw.  231,     290 

INDICTMENT. 

For  conspiracy,  necessary  to  allege  and  set  forth 
the  means  which  conspirators  intended  to  use,  &c. 

Lockw.  232,     291 

For  obtaining  goods  under  false  pretenses,  means 
obtaining  delivery  fraudulently,  where  credit  wa« 
not  so  obtained,  must  be  set  forth. 

Lockw.  23J,    291 

For  murder,  "  with  malice  aforethought,"  and 
al<o  "  with  a  premeditated  design  to  effect  the 
death  of  the  deceased,"  the  latter  can  not  be  re- 
jected as  surplusage,  but  express  malice  must  be 
proved.  Lockw.  237,  292 

In  indictment  for  forgery,  the  instrument  must  be 
particularly  described,  unless  in  defendant's  hand, 
lost  or  destroyed,  then  indictment  must  show  the 
excuse. 

People  v.  Kingsley,  2  Cow.  522,  871 

INFANT. 

Contract  of,  to  serve  as  militia  substitute,  with 
the  father's  consent.  Lockw.  238,  293 

Sale  of  chattels  by,  he  may  disaffirm,  and  bring 
trover  immediately.  Lockw.  239,  293 

Custody  of  infant  daughter,  where  parents  live  in 
voluntary  separation.  Lockw.  240,  293 

INSOLVENCY. 

Title  of,  to  goods  of  bankrupt  brought  to  the  U.  S. 
Lockw.  166,    268 

Injunction  against  bankrupt's  receiving,  selling. 
&c.,  granted  before  judgment.  Lockw.  117,  251 

INSURANCE  (FIRE). 

Commencement  of  risk.  Lockw.  292,    312 

Assignment  of  policy,  to  mortgagee,  of  premises 
insured.  Lockw.  293,  312 

Subrogation  of  insured,  to  rights  of  mortgage, 
on  payment  of  his  mortgage,  though  inortgayor 
had  violated  one  condition  of  his  policy.  Idem.  312 

Representation  of  insured,  by  verbal  promise, 

Lockw.  295,    313 

Parol  evidence  of,  not  admissible,    idem.        313 

INSURANCE  (MARINE). 

See  MARINE  INSURANCE. 

INTEREST. 

Rate  of,  on  sales  of  goods  in  foreign  country  on 
credit  to' agent  of  debtor,  he  residing  in  New  York. 

Lockw.  296,    312 

Lex  loci  contractus.  Lockw.  296,    313 

Act  of  government.    Idem.  313 

Any  one  has  right  to  take  interest,  in  advance,  on 
discounting  negotiable  note. 

N.  Y.  Firemen  Ins.  Co.  v.  Sturges,  2 

Cow.  664.  923 

N.  Y.  Firemen  Ins.  Co.  v.  Ely,  2  Cow. 
678.  .  928 

JUDGMENT. 

No  lien  on  term  of  years. 

Merry  v.  Hallet.  2  Cow.  497,  862 

Judgment  confessed  upon  full  consideration, 
though  for  purpose  of  enabling  creditor  to  redeem, 
is  valid. 

Snyder  v.  Warren,  2  Cow.  518,  869 

Among  judgments  the  one  that  is  first  filed  takes 
preference ;  court  will  take  notice  of  fractions  of  a 
day. 

Lemon  v.  Stoats,  1  Cow.  592,  628 

A  party  may  reverse  his  own  judgment  for  error. 

Ingalls  v.  Lord,  1  Cow.  240,'  5O1 

Judgment  for  costs  in  partition,  is  lien  on  land  for 

ten  years. 

Lansing  v.  Vischer,  1  Cow.  431,  57O 

One  who  took  written  agreement  for  sale  of  such 

land,  without  knowledge  of  judgment,  is  protected 

though  deed  not  executed  until  after  execution 

issued.    Idem. 

J  udgment  by  confession  on  bond  and  warrant,  set 

63  N.  Y.  R.,  7.  993 
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aside  for  usury  when  sworn  to  by  defendant  und  not 
directly  denied  by  plaintiff. 

LauulM  o.  McKillup,  1  Cow.  35,  428 

Lien  of  judgment  ceases  as  to  subsequent  judg- 
ment creditors  after  ten  years  from  date. 

Dickenson  v.  GUlttand,  1  Cow.  481.  588 

Perfecting  of  second  judgment,  in  action  of  debt 
on  first  judgment,  is  not  a  satisfaction  thereof. 

Mumford  v.  Stocker,  1  Cow.  178,  479 

On  motion  to  set  aside  judgment  by  confession 
for  usury,  feigned  issue  awarded. 

Morey  v.  Shearer,  2  Cow.  465,  852 

Lockw.  302,    315 

Judgment  creditor's  right  of  redemption  of  lands 
sold  under  execution:  whether  "  a  rent  charge  with 
clause  of  distress  "  may  be  sold  on  execution. 

Lockw.  303,    315 
Equity  between  judgment  creditors. 

Lockw.  64,    832 

Bill  in  nature  of  judgment  creditor's  bill  for 
taxes.  Lockw.  77,  237 

Kight  of  redemption.  Lockw.  302,    315 

Of  property  sold  on  execution.   Idem.  315 

Whether  rent  charge  may  be  thus  sold.  Idem.  315 

JURISDICTION. 

Formation  of  new  county  does  not  devest  old 
surrogate  of  jurisdiction  of  estate  of  one  dying  in 
such  district,  previous  to  such  division. 

Bugbee  v.  Surrogate  of  Fate*,  2  Cow.  471,     852 
The  Admiralty  Court  will  entertain  a  libel  where 
there  is  an  apparent  jurisdiction  on  the  face  of  it, 
and  no  opposition. 

Skidmore  v.  Sloop  Polly,  Anth.  200,  114 

Our  courts  will  take  cognizance  of  assault  com- 
mitted by  master,  of  foreign  vessel,  on  seaman  dis- 
charged by  master  in  port  of  N.  Y.,  though  shipping 
articles  call  for  return  to  port  of  departure. 

Johnxon  v.  Dalton,  1  Cow.  543,  611 

The  Legislature  has  power  to  alter  the  territorial 
jurisdiction  of  justices  of  peace,  but  cannot  deprive 
them  of  their  office. 

Ex  parte  M'Collum,  1  Cow.  550,  613 

The  jurisdiction  of  courts  of  common  law,  over 
claims  for  distributive  shares  and  residuary  por- 
tions of  intestate's,  estates,  &c.,  is  statutory,  and  no 
other  action  can  be  maintained  upon  such  claims, 
but  those  given  by  the  statute. 

Ducasse  v.  Gaze,  Anth.  139.  93 

Marine  trespass,  when  cognizable  in  State  Court. 

Lockw.  4,    212 
Prize,  capture  by  vessel  fitted  out  in  the  U.  S. 

Lockw.  9,    314 

Supreme  Court  will  not  interfere,  though  verdict 
in  Common  Pleas  be  against  weight  of  evidence,  ex- 
cept in  extreme  cases. 

Ex  parte  Bailey,  2  Cow.  479,  855 

JUSTICES'  COURTS. 

See  AMENDMENT  AND  Certiorari. 
Where  verdict  is  given  for  certain  amount  with 
Interest  from  certain  day,  court  may  compute  the 
interest  and  enter  judgment  for  both  principal  and 
interest. 

Page  v.  Cody,  1  Cow.  115,  456 

Drinking  of  spirituous  liquors  by  jury,  during 
suspension  of  proceedings,  will  not  vitiate  judg- 
ment. 

Dennison  v.  Collins,  1  Cow.  Ill,  454 

Absence  of  justice  at  return  day  discontinues  suit. 
Stoddard  v.  Holmes,  1  Cow.  245,  503 

Subsequent  consent  and  going  to  trial  gives  juris- 
diction.   Idem.  503 
One  co-defendant  cannot  confer  jurisdiction  as  to 
other.    Idem.                                                         5O3 
Declarations  of  a  defendant,  not  a  party  to  the 
arrangement,  not  admissible  against  .others. 

Idem.  5O3 

Application  for  venire,  too  late  after  readiness  for 
trial,  and  defendant's  admission  of  plaintiff's  ac- 
count, and  witness  partly  sworn. 

Cole  v.  Barnes,  1  Cow.  235,  5OO 

Return  to  summons  "  personally  served,"  and 
stating  time  when,  sufficient. 

Legg  v.  StUlman,  2  Cow.  418.  834 

Plea  in  general  indebitatus  a/mumpHt  is  good  on 
general  demurrer,  though  it  contain  neither  time, 
place  nor  request  to  pay. 

Keu*er  v.  Shafer,  2  Cow,  437,  841 

Plaintiff  may  serve  his  own  summons  where  he  is 
a  constable  or  is  specially  deputized. 

Tattle  o.  Hunt,  2  Cow.  463,  841 

Demand  of  jury  of  twelve  men  too  late  after 
venire  issued  for  six  under  prior  demand. 

Bollard  v.  Spoor,  2  Cow.  430.  839 


After  appearance,  justice  may,  without  consent 
of  parties,  adjourn  to  different  place  than  that  at 
which  process  returnable. 

MorreU  v.  Near,  1  Cow.  112,  455 

Justice  may  adjourn  seven  days  where  sixth  day 
falls  on  Sunday. 

Spetdett  v.  Fa*h,  I  Cow.  234,  5OO 

Surety  for  defendant  for  adjournment  under  5th 

sec.  of  Twenty-Five  Dollar  Act,  must  see  that  debt 

is  paid  or  body  rendered  in  execution  on  adjourned 

day. 

Sarles  v.  Hyatt,  1  Cow.  253,  506 

Where  plaintiff  proceeds  as  non-resident,  security 

for  adjournment  need  not  be  given  by  defendant. 

Row  v.  Culver,  1  Cow.  246,  503 

Agreement  between  parties  that  if  certain  witness 

does  not  appear  on  adjourned  day,  to  adjourn  until 

he  can  be  procured,  is  binding  on  both. 

Richardaon  v.  Brown,  I  Cow.  255,  5O6 

Silence  in  agreement  as  to  security  is  waiver. 

Idem.  506 

After  two  adjournments  by  consent,  defendant  is 
still  entitled  to  one  adjournment,  of  course,  on 
making  oath  and  giving  security,  and  may  have 
further  adjournment  on  showing  cause  if  the  three 
months  have  not  elapsed. 

Smith  v.  Fenton,  2  Cow.  425,  837 

On  appeal  to  Common  Pleas,  court  cannot  re- 
strain appellant  from  proceeding  until  security  for 
costs  is  given,  on  ground  that  he  is  a  non-resident. 
People  v.  Com.  Pleas  of  Washington, 

1  Cow.  576,  622 

Where  defendant  in  Justice's  Court  gives  security 
for  appearance,  and  that  he  would  pay  damages  and 
costs  or  render  himself  in  execution,  and  judgment 
is  obtained  by  default,  when  execution  should  be 
issued ;  see, 

Row  v.  Pulver,  1  Cow.  246,  503 

Where  defendant  gives  bail  for  appearance  on  re- 
turn day,  on  rendering  of  judgment,  bail  is  dis- 
charged by  tender  of  principal  in  court,  though 
tender  refused  by  justice  on  account  of  absence  of 
constable. 

Cornell  v.  Reynolds,  1  Cow.  241,  501 

Where  defendant  moved  for  nonsuit,  on  ground 
that  justice  was  material  witness  for  him,  and 
plaintiff  offered  to  admit  justice's  statements,  which 
was  refused  and  nonsuit  granted;  judgment  was 
reversed  on  certiorari. 

Van  De  Veer  v.  Stanton,  1  Cow.  84,  445 

It  is  error  if  defendant's  costs  for  adjournment  be 
Included  in  plaintiff's  judgment. 

Denntim  v.  Collins.  1  Cow.  Ill,  454 

Party  may  reverse  his  own  judgment 

Sarles  v.  Huatt.  1  Cow.  253,  506 

It  is  error  for  justice  to  enter  jury  room  after 
they  retire,  or  send  paper  to  them  without  consent 
of  parties. 

Bejison  v.  Clark,  I  Cow.  258,  5O8 

In  assumpstt  where  tender  pleaded,  finding  of 
tender  by  jury  where  no  proof  given,  is  error. 

Wightman  v.  Clapp,  2  Cow.  517,  869 

Admission  of  evidence  of  plaintiff's  declaration  in 
his  own  favor  fatal  on  error,  though  jury  directed 
to  disregard  it. 

Tattle  v.  Hunt,  2  Cow.  436,  841 

Appeal  from  justice's  judgment  supersedes  exe- 
cution issued. 

Sholtsv.  Judges  of  Totes  Co.,  2  Cow.  507,     865 
To  make  appeal  operative,  bond  must  be  given 
and  costs  paid  wirhin  four  days  after  judgment;  but 
this  need  not  appearfrom  justice's  return. 

Idem.  865 

Justice's  omission  to  approve  and  file  bond  will 
not  prejudice  plaintiff's  rights. 

Idem.  865 

Parol  authority  to  appear  for  another  is  sufficient, 
but  must  be  clearly  proved,  and  may  be  proved  by 
attorney  himself. 

Gaul  v.  Groat,  1  Cow.  113,  45S 

TiiUock  o.  Cunningham,  1  Cow.  256,  5O7 

Plxley  v.  Butts,  2  Cow.  431,  835 

Motion  to  amend  justice's  return  to  certiorarl  not 

entertained,  unless  affidavits  on  which  it  is  founded, 

and  return  or  certified  or  sworn  copies  thereof  be 

furnished. 

Cutter  v.  Gidney,  1  Cow.  571,  621 

Durando  v.  Afooney,  1  Cow.  588,  626 

Irregular  conduct  of  jury  assignable  as  error  on 
certinrari. 

Roberts  v.  Fattte,  1  Cow.  238,  500 

Assistant  justice  is  bound  to  issue  venire  if  de- 
manded on  day  of  nrst  adjournment,  and  before  in- 
quiry i'ltj  merits. 

B  n/less  v.  Crany,  1  Cow.  86.  446 

Jurisdiction  of  justice;  amount  in  controversy; 
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liquidated  and  unliquidated  claims;  balance  of  ac- 
counts. 

Abernathv  v.  Abernathy,  2  Cow.  413,  838 

Justice  cannot  act  on  his  own  knowledge. 

Beaver  v.  Van  Every,  2  Cow.  429.  839 

On  confession  of  judgment  before  justice,  Statute 
requires  particulars  of  items,  oaths,  &c.,  only  where 
judgment  exceeds  $50. 

Griffin  v.  Mitchell,  2  Cow.  548,  880 

Omission  thereof,  only  renders  judgment  void  as 

to  creditors.    Idem.  88O 

Judgment  confessed  before  justice  for  less  than 

$50,  valid,  without  oath  or  specifications. 

Stn/der  v.  Warren,  2  Cow.  518,  869 

Justice  may  appoint  guardian  ad  litem,  and  it 
must  be  a  real,  not  a  fictitious  person. 

Bullard  v.  Spoor,  2  Cow.  430,  839 

Justice  may  set  aside  juror  for  intoxication.  Idem. 

When  justice's  judgment  reversed  by  C.  P.,  on 

certturari.  Lock w.  304,    310 

When  Supreme  Court  may  reverse.    Idem.      316 


LANDLORD  AND  TENANT. 

Tenant  holding  over  cannot  controvert  his  land- 
lord's title. 

Jackson  v.  Stilts,  1  Cow.  575.  632 

Eviction  by  nuisance  and  suspension  of  rent. 

Lockw.  306,    316 

Collusive  surrender.  Lockw.  107,    247 

Distress  on  property  of  boarder  in  boarding  house. 

Idem. 

.Leo.se.— Collateral  security  for  rent  afterwards 
paid  to  landlord.  Lockw.  308,  317 

Landlord  may  distrain  under  parol  lease. 

Schuyler  v  Leggett,  2  Cow.  660,  921 

Parol  demise  for  seven  years  inures  as  tenancy 

from  year  to  year.    Idem.  921 

Liability  of  assignee  of  lease.       Lockw.  309,    318 

Covenant  for  appraisal  and  renewal. 

Lockw.  309,    318 

Rent  charge,  rent  service,  and  rent  seek  nature 
and  difference  between  them. 

Cornell  v.  Lamb,  2  Cow.  652.  918 

When  landlord  may  distrain.    Idem.  918 

Fealty  not  necessary,  to  support  righfcto  distrain. 
Idem.  918 

Distress  may  be  had  on  parol  lease.    Idem.      918 
Distress  not  abolished  by  Statute,  1 K.  L.434. 

Idem..  918 

Right  of  distress  for  rent.  Lockw.  405,    35O 

LEASE. 

See  LANDLORD  AND  TENANT. 

LEGACY. 

When  vested  or  contingent.        Lockw.  311,    318 

LEX  LOCI  CONTRACTUS. 

See  CONTRACTS  (1). 

How  far  factor  or  agent  of  consignee  is  responsi- 
ble for  acts  of  his  own  government;  e.  g.  an  embar- 
go, where  consignee  is  prejudiced  by  such  act. 

Lockw.  296.    313 

Every  citizen  deemed  a  party  to  the  laws  of  his 
own  government.  Idem. 

Interest,  when  foreign  allowed ;  when  not. 

Lockw.  300,    314 
LIBEL. 

See  SLANDER  AND  LIBEL. 

LIEN. 

'Of  factor  advancing  money.       Lockw.  320,    321 
Waiver  of.  Lockw.  321,    321 

LIS  PENDENS. 

When  constructive  notice  to  purchaser  in  posses- 
sion. Lockw.  323,  322 

Under  contract  of  sale  and  making  improvements, 
such  purchaser  must  be  made  a  party.  Idem. 

LOAN  COMMISSIONERS. 

Mortgage  to,  and  authoritv  to  sell. 

Lockw.  324,    322 

Terms  of  sale  prescribed  by  Statute,  not  followed: 
sale  held  void.  Lockw.  325,  323 

LOTTERY. 

In  an  action  against  the  manager  of  a  lottery,  for 
the  penalty  under  the  2d  section  of  the  Lottery  Act, 
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It  is  enough  to  prove  him  manager  de  facto ;  the 
production  of  his  commis-ion  is  unnecessary. 

People  v.  Gilbert,  Anth.  191,  11O 


MANDAMUS. 

Lies  to  correct  error  In  practice  in  Common  Pleas, 
except  in  matters  of  discretion. 

Blunt  v.  Greenwood,  1  Cow.  15,  421 

Will  not  lie  to  compel  Common  Pleas  to  vacate 
rule  arresting  judgment. 

Ex  parte  BOftwtek,  1  Cow.  143,  467 

To  compel  commissioners  to  lay  out  highway  and 
discontinue. 

People  v.  Cnm'rs  of  Salem,  1  Cow.  23,  423 

When  proper  remed/. 

Nelso,  E-JC  parte,  1  Cow.  417.  565 

Court  exercises  discretionary  right,  as  well  in 
granting  as  in  refusing  mandamus. 

Van  Retifo-elaer  v.  Sheriff  of  Albany, 

I  Cow.  501,  595 

Granted  to  compel  sheriff  to  give  deed  to  ritrlit 
party  on  redemption  of  land.  Idem.  595 

Does  not  lie  where  there  is  remedy  by  action. 

Boyce  v.  Ruxsell,  2  Cow.  444,  845 

Supreme  Court  will  not  control,  by  mandarn i/.s 
the  exercise  of  discretion  by  an  inferior  court. 

Ex  parte  Banset,  2  Cow.  458,  849 

Where,  on  division  of  towns,  supervisors  fail  to 
make  complete  apportionment  of  paupers,  manda- 
mus is  proper  to  compel  their  action. 

Sup'rs  of  Sandlahe  v.  Sup'rs  of  Berlin,  2 

Cow.  484,  857 

In  what  cases  may  issue  to  inferior  courts  and 

magistrates.  Lockw.  368,    338 

Where  bail  fail  to  justify  within  time,  they  cease 

to  be  bail,  and  where  sued  as  such,  in  Common 

Pleas,  mandamus  granted  to  compel  exoneretur. 

People  v.  Judges  of  Onondaga,  1  Cow.  54.     434 

MARINE  INSURANCE. 

In  adjusting  claim  for  partial  loss,  one  third  new 
for  old  is  to  be  deducted  from  difference  between 
old  and  new  materials. 

Byrnes  v.  Nat'l  Ins.  Co.,  1  Cow.  265.  51O 

Old  materials  belong  to  assured. .  Idem.  61O 

Contract  of  insurers  is  one  of  indemnity  merrly. 

Idem.  51O 

Capture,  restoration,  and  abandonment. 

Lockw.  246,    295 

An  action  for  return  of  premium,  on  account  of 
short  interest,  will  not  lie,  if  the  plaintiff's  interest 
to  the  extent  insured,  was  covered  at  any  time 
during  the  voyage. 

Rowland  v.  Com.  Ins.  Co.,  Anth.  26,  52 

Where  there  are  three  several  policies  on  the  same 
subject,  but  on  different  risks,  they  cannot  be  taken 
into  consideration  on  a  computation  of.  short  inter- 
est, nor  can  tliere,  for  that  purpose,  be  an  appor- 
tionment of  premium.    Idem.  52 
Insurers  assume  the  contraband  risk,  when  con- 
traband articles  are  expressly  named  in  the  policy. 
Idem.                                                               52 
General  intelligence  contained  in  a  public  gazette 
and  bearing  upon  the  subject-matter  of  insurance, 
must  be  disclosed  to  the  insurers,  although  they  are 
subscribers  to  such  gazette. 

Dickenson  v.  Com.  Ins.  Co.,  Anth.  92.  74 

A  policy  on  merchandise  will  cover  a  curricle. 

Duplanty  v.  Com.  Ins.  Co.,  Anth.  114, 
Insured  not  bound  to  disclose  the  nature  of  the 
cargo:  it   is  the  duty  of  the  insurer  to  inquire. 
Idem.  82 

Preliminary  proofs  under  survey,  clause  on  a  pol- 
icy of  insurance,  see 

Haff  v.  Mar.  Ins.  Co.,  Anth.  14,  47 

Insurance  of  vessel  under  bottomry,  for  more 

than  her  value.  Lockw.  246,    295 

Construction  of  policy,  when  may  be  controllod 

by  usage.  Lockw.  255,    299 

Abandonment  for  total  technical  loss. 

Lockw.  256,    299 
Deduction  of  one  third  new  for  old. 

Lockw.  %3,    301 

Seaworthiness.    Idem.  3O1 

Laches  of  assured.  Lockw.  270,    3O4 

When  should  be  left  to  the  jury.  Lockw.292,    312 
Warranty,  breach  of,  in  sailing  for  blockaded  port. 
Lockw.  243,    294 

Neutrality  of  subject  of  belligerent  power,  natur- 
alized in  neutral  country.  Lockw.  213,    s84 
Contraband  of  war ;  illicit  trade.  Lockw.  244,    295 
Capture,  restoration  and  abandonment,  while  re- 
storation unkown  to  parties.          Lockw.  246,    295 
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Insurable  Interest  in  vessel  bottomried  for  more 
than  its  value.  Idem. 

Sentence  of  foreign  court  of  admiralty  on  neu- 
trality of  the  assured,  not  conclusive. 

Lockw.  247,    290 

Barratry  of  master,  and  obligation  of  the  assured 
to  disclose  circumstances  alleged  to  be  material  to 
the  risk.  Lockw.  251,  897 

Where  vessel  captured  and  recaptured  and  sold 
for  salvage  and  purchased  by  owners,  and  cargo 
sold  and  proceeds  remitted  in  same  vessel,  insurers 
on  nbandoned  cargo  entitled  to  proceeds  after  de- 
ducting expenses,  freight  and  salvage. 

Union  Ins.  Co.  v.  Burrdl,  Anth.  128,  88 

Cession  of  property  under  policy  has  retroactive 
effect  and  vests  in  insurer  from  time  of  abandon- 
ment. Idem.  88 

MARRIAGE. 

May  be  proved  by  cohabitation,  except  in  cases  of 
bigamy  and  crim.  con. 

Baker  v.  Metzler,  Anth.  193,  111 

MARRIED  WOMEN. 

Where  feme  sole  is  married  pending  suit,  it  does 
not  affect  title  of  the  cause. 

Roosevelt  v.  Dale,  2  Cow.  581,  893 

MASTER  AND  SERVANT. 

One  hired  to  drive  horses  is  liable  only  for  negli- 
gence, unskillfulness  or  wilful  misconduct,  the 
burden  of  proving  which  lies  on  the  hirer. 

Newton  v.  Pope,  1  Cow.  109,  454 

MERGER. 

All  previous  parol  agreements  are  merged  in  a 
written  contract. 

Bogert  v.  Cowman,  Anth.  70,  67 

Deed  extinguishes  prior  contract  to  convey. 

Jackson  v.  Camp,  1  Cow.  605,  633 

At  law  where  greater  and  less  estate  meet  in  same 
person,  the  less  is  merged  into  the  greater. 

James  v.  Morey,  2  Cow.  246,  773 

But  in  equity  it  depends  upon  the  expressed  or 
implied  intention  of  the  person  in  whom  the  estates 
meet,  or  upon  the  disability  of  such  person. 

Idem.  773 

Where  it  is  for  such  persons'  benefit  to  keep  the 
less  estate  upon  foot,  the  law  will  imply  such  inten- 
tion.   Idem.  773 
Particular  acts  and  declarations  considered. 

Idem.  773 

Equitable  merged  into  the  legal.    Idem.  773 

Where  mortgagee  purchases  equity  of  redemp- 
tion in  part  of  the  premises,  mortgage  is  extin- 
guished pro tanto.  Idem.  773 

MILITARY  BOUNTY  LANDS. 

Constructive  notice  to  purchasers  of,  by  deposit 
of  conveyance  by  soldier.  Lockw.  368,  338 

MONEY  HAD  AND  RECEIVED. 

To  support  a  count  for  money  had  and  received, 

it  must  be  expressly  proved  that  money  belonging 

to  the  plaintiff  has  come  to  the  defendant's  hands. 

Haskinsv.  Dunham,  Anth.  81,  7O 

Where  agent  of  survivor  of  insolvent  firm  pays 

money  collected  by  him  to  third  party  for  creditor, 

survivor  cannot  maintain  action  for  money  had 

and  received  against  him. 

Cunningham  v.  Duncan,  Anth.  45,  58 

To  support  th,e  count  for  money  had  and  received, 
proof  of  a  promissory  note  received  by  defendant 
is  not  sufficient. 

Mercer  v.  Sayre,  Anth.  119,  84 

Money  voluntarily  paid  for  toll,  not  recoverable 
back. 

Sprague  v.  Blrdsall,  2  Cow.  419,  834 

MORTGAGES. 

Power  of  attorney  to  execute  a  mortgage,  author- 
izes the  attorney  to  insert  in  the  mortgage  a  power 
to  sell  on  default  of  payment. 

Wilson  v.  Troup,  2  Cow.  195,  755 

Registry  of  power  not  necessary  to  validity  of 

mortgage.    Idem.  755 

Mortgagor  cannot  object  to  sale,  on  ground  that 

power  was  not  recorded.    Idem.  755 

Power  of  sale  in  mortgage  is  indivisible. 

Idem.  •  •  755 

Statute  foreclosure  equivalent  te  one  in  equity. 

Idem.  755 
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Mortgagee  has  but  a  chattel  interest,  which  will 
pass  by  delivery  without  writing.  Idem.  755 

Assignment,  by  mortgagee,  of  interest  in  lands 
without  the  debt,  is  a  nullity.  Idem.  755 

Power  of  sale  in  mortgage,  is  power  coupled  with 
interest.  Idem.  755 

Purchase  by  mortgagee  under  foreclosure  sale 
after  conveyance  with  warranty,  inures  to  benefit 
of  grantee.  Idem.  755 

Mortgagee,  after  conveyance  in  fee  with  warranty, 
may  foreclose  his  mortgage.  Idem.  755 

This  does  not  prejudice  mortgagor's  right  to  re- 
deem. Idem.  755 

Where  mortgagee  purchases  equity  of  redemption 
in  part  of  the  premises,  mortgage  is  extinguished 
pro  tanto. 

James  v.  Morey,  2  Cow.  246,  773 

Assignee  of  mortgage  takes  it  subject  to  existing 
equities  existing  between  original  parties,  and  of 
others  of  which  he  had  notice.  Idem.  773 

Mortgage  to  secure  future  advances,  is  valid. 
Idem.  773 

Cannot  be  extended  to  cover  other  claims  against 
mortgagor  not  specified  the"rein.  Idem.  773 

When  conveyance  absolute  in  its  terms,  is  intend- 
ed as  a  mortgage,  it  will  so  operate. 

C7ar7f  v.  Henry,  2  Cow.  324,  8OO 

Conveyance  once  a  mortgage  is  always  a  mort- 
gage, and  no  agreement  in  a  mortgage  to  change  it 
into  an  absolute  conveyance,  will  prevail  in  equity. 
Idem.  800 

An  exemplification  of  a  registry  of  a  mortgage. 

recorded  in  a  neighboring  State,  cannot  be  read  in 

evidence;  the  original  mortgage  must  be  produced. 

tyuay  v.  Eayle  fire  Ins.  Co.,  Anth.  173,         104 

Certificate    of    acknowledgment   of    mortgage ; 
what  sufficient  statement  of  knowledge  of  party. 
Jackson  v.  Oumaer,  2  Cow.  552,  881 

Mortgagee  who  bids  in  premises  at  tax  sale,  for 
term  of  one  year  for  amount  of  tax,  is  not  entitled 
to  be  reimbursed  amount  thereof  on  decree  of  fore- 
closure. 

Dale  v.  M'Evers,  2  Cow.  1 18,  728 

On  bill  to  foreclose,  mortgagee,  having  paid  off 
prior  incumbrance,  is  entitled  to  be  decreed  sum 
for  indemnity  out  of  foreclosure  sale.  Idem.  728 

Assignee  of  mortgage,  takes  subject  to  equities. 

Lockw  65,    233 

Redemption  after  sale  by  mortgagee,  under  power 
of  sale  in  the  deed.  Idem. 

Registry  of  mortgages.  Lockw.  371,    339 

Tacking  incumbrances.    Idem.  339 

Representation  of  mortgagor  to  purchaser  with- 
out notice,  who  took  deed  from  mortgagee,  upon 
the  faith  of  it  as  owner.  Lockw.  372,  339 

Subsequent  conveyance,  by  mortgagor  to  his  son, 
held  fraudulent.  Lockw.  372,  339 

Right  of  redemption  in  trustee,  assignee  of  mort- 
gagor after  lapse  of .  Idem.  339 

Deed  given  as  a  mortgage,  but  recorded  as  a  deed. 
Lockw.  376,    341 

Assignee,  by  having  deed  of  assignment  first  re- 
.corded  with  notice  of  the  object  or  the  first  deed, 
gains  no  priority.  Lockw.  377,  341 

Mortgage  for  $3,000  recorded  for  $300;  Imna  fide 
purchaser  wtihout  notice  brings  bill  to  redeem. 

Lockw.  378,    341 

Mortgagee  having  lien  on  two  funds,  equity  will 
compel  him  to  resort  first  to  that  which  subsequent 
creditor  cannot  reach.  Lockw.  382,  343 

Merger  of  mortgagor's  equitable  interest  in  the 
real  estate  after  acquired.  Lockw.  383,  343 

Application  of  payment  to  mortgagee,  when 
money  shortly  after  returned  by  him  to  the  mort- 
gagor on  new  loan  mortgage  remaining  unsatisfied. 

Lockw.  385.     344 

Parol  evidence  to  prove  deed  a  mortgage. 

Lockw.  386,    344 

Tender  of  principal,  interest  and  costs  to  mort- 
gagor, by  judgment  creditor  having  right  to  redeem 
after  foreclosure.  Idem.  344 

MOTION. 

Motion  to  prove  will,  takes  preference  to  other 
non-enumerated  business. 

Anonymcms,  1  Cow.,  74,  44O 

When  a  motion  is  taken  by  default,  it  may  be 
opened  of  course  at  any  day  in  court  when  the  op- 
posing counsel  is  present. 

Anonymous,  1  Cow.,  197.  480 

In  support  of  motion,  counter  affidavits  inadmis- 
sible. 

Callen  v.  Kearnu,  2  Cow.,  529,  873 

For  new  trial  for  irregularity  and  newly  discov- 
ered evidence  is  an  enumerated  motion. 

Anonymous,  2  Cow.,  586,  S96 
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Non-enumerated  motion  granted,  may  be  opened 
at  any  time  during  non-enumerated  business  if  both 
counsel  present. 

Jackson  v.  Eddy,  2  Cow.,  598,  899 

Notice  of  motion  for  "  next  term  "  is  good  with- 
out mentioning1  particular  day. 

Avery  v.  Cadugan,  1  Cow.,  230,  499 


NAVIGATION. 

Liability  of  towboat  owner  for  carelessness. 

Lockw.  212,      3 

NEW  TRIAL. 

Motion  for  new  trial,  on  feigned  issue  to  try  ques- 
tion of  adultery,  ought  to  be  made  to  Court  ot  Chan- 
cery. 

Doe  v.  Roe,  1  Cow.,  216,  493 

Application  for  new  trial  on  ground  of  newly  dis- 
covered evidence  considered. 

Porter  v.  Talcott,  I  Cow.,  ar>9,  544 

Where  writ  of  error  is  brought.    Lockw.  39,    224 
New  trial  not  granted  because  verdict  against 
weight  of  evidence. 

Paddock  v.  Salisbury,  2  Cow.,  811,  975 

NEW  YORK   CITY. 

Where,  in  cases  of  street  improvement,  damages  to 
unknown  owners  are  paid  into  clerk's  office,  what 
necessary  to  be  done  by  claimants  to  obtain  money. 
In  re  Dewint,  1  Cow.,  595,  629 

Affidavit,  against  confirmation  of  assessment  for 
enlarging  street  in  New  York  City,  will  be  received 
after  assessment  deposited  and  notice  published, 
where  party  opposing  was  not  apprised  of  the  pro- 
ceedings until  after  expiration  of  time  for  object- 
ing. 

Mayor  of  N.  Y.  v.  Dover  St.,  1  Cow.,  74,       44O 
Where  court  pays  out  money  paid  into  court  for 
unknown  owners  under  N.  Y.  Street  Improvement 
Act,  if  claim  doubtful  court  will  require  security. 

Tn  re  Dewint,  2  Cow.,  498,  862 

But  if  claim  is  small  and  claimants  wealthy,  other- 
wise. 

Green  v.  Beekman,  2  Cow..  577.  862 

NONSUIT. 

Where,  in  ejectment  after  trial  notice,  plaintiff's 
proceedings  stayed  till  costs  of  prior  suit  are  paid, 
on  application  for  judgment  as  in  case  of  nonsuit 
for  not  going  to  trial  on  notice,  court  will  order 
that  unless  costs  are  paid  within  given  time,  defend- 
ant may  take  judgment  as  in  case  of  nonsuit. 

Jackson  v.  Edwards,  1  Cow.,  596,  629 

It  is  sufficient  answer  to  motion  for  judgment  as 
in  case  of  nonsuit  that  no  issue  appears  to  have  been 
taken  on  the  special  pleas. 

Mumford  v.  Stacker,  1  Cow.,  601,  631 

Defendant  may  have  judgment  as  in  case'of  non- 
suit where  cause  not  tried  when  called,  unless  judge 
intimate  such  tir»t  call  to  be  merely  informal. 

Jackson  v.  Sutpheii,  2  Cow.,  457,  849 

All  defendants  must  concur  in  motion  for  judg- 
ment as  in  case  of  nonsuit. 

Bancroft  v.  Wilson,  495,  861 

If  judgment  has  been  against  any  by  default,  mo- 
tion denied.    Idem.  861 
Suspension  of  trial  by  Circuit  Judge,  not  ground 
for  judgment  as  in  case  of  nonsut. 

Hart  v.  Hildreth,  2  Cow.,  511,  867 

Rule  for  judgment,  as  in  case  of  nonsuit  opening 
on  payment  of  costs  and  stipulating,  see 

•    Jackson  v.  Eddy,  2  Cow.,  598,  899 

One  of  several  defendants,  who  pleads  separately, 
cannot  move  for  judgment  as  of  nonsuit. 

Jackson  v.  Walteman,  1  Cow.,  177,  478 

NOTICE. 

Knowledge  that  another  has  claim  to  land,  is 
enough  to  put  party  on  inquiry  and  charge  him 
with  presumptive  notice. 

Jackson  v.  Cadwell,  1  Cow.,  622,  639 


OFFICERS. 

Clerks  of  Oyer  and  Terminer  and  General  Sessions, 
not  entitled  to  compensation  for  public  services  ex- 
cept in  New  York  City. 

Mallory  v.  Sup'rs  of  Cayuga,  2  Cow.,  531,    874 

But  clerk's  bills  for  engrossing  and  entering  min- 
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utes  of  these  courts,  are  county  charges  which  Su- 
pervisors must  audit. 

D(jubleduy  v.  Sup'rs  of  Broome, 

2  Cow.,  533,  8 

Liability  of  officer  for  money  stolen  from  bis 
office.  Lockw.  400,  349 

Action,  against  one  elected  Commissioner  of 
Highways  on  failure  to  serve,  does  not  lie  unless 
town  proceed  to  new  election. 

Winnegar  v.  Roe,  1  Cow.,  258,  508 

Money  is  no  less  due  from  collector  In  default  be- 
cause State  Treasurer  has  accounted  to  State  for  it. 
Jansen  v.  Ostrander,  1  Cow.,  670,  657 

Supervisor  of  town  is  a  corporation  pro  tanto,  and 
has  capacity  to  sue  and  be  sued.  Idem.  657 

Rights  and  liabilities  pass  to  bis  successors. 

Idem.  6   7 

Office   of  Commissioners,  to  take  affidavit,  &c., 

under  Act  of  1813,  became  vacant  under  Act  of  1823. 

Browne  v.  Osborne,  2  Cow.,  457,  849 

County  Treasurer  liable  to  action  for  refusing  to 

pay  money  without  cause. 

Boyce  v.  Rusxell,  2  Cow.,  444,  845 

Liability  of  judicial  officers,  acting  judicially,  for 
their  acts.  Lockw.  208,  282 

Town  Collector  cannot  pay  off  town  debt. 

Boyce  v.  Russell,  2  Cow.,  444,  845 


PARTNERSHIP. 

Misapplication  of  partnership  property,  assigned 
to  pay  partnership  debt.  Lockw.  387.  344 

Admission  of  one,  after  dissolution  of  partnership, 
no  evidence  against  any  other  member. 

Lockw.  389,    345 
Evidence  of  existence  of  partnership. 

Lockw.  390,    345 

Execution  of  sealed  power  of  attorney  by.   Idem. 
Release  and   compromise  executed  under,  held 
good  by  way  of  accord  and  satisfaction.    Idem. 
Real  estate  bought  and  held  by  partners. 

Lockw.  469-472,    372 
PAUPER. 

Liability  of  Overseers  of  the  Poor  for  medical  aid 
to  pauper.  Lockw.  2,  211 

For  purposes  of  apportionment,  who  held  to  be  a 
pauper. 

Sup'rs  of  Sandlake  v.  Sup'rs  of  Berlin, 

2  Cow.,  484.  857 

Justice's  services,  on  removal  of  pauper  from  one 
town  to  another  are  a  town,  not  county  charge. 

Ex  parte  Ben-net,  1  Cow,  204,  488 

The  usual  order  of  single  justice  sufficient  to  war- 
rant Board  of  Supervisors  in  allowing  expense  of 
supporting  transient  pauper  as  a  county  charge. 

Ex  parte  Dow,  1  Cow.,  205,  488 

Capacity  to  sue  and  be  sued,  necessarily  incident  to 
office  of  Overseer  of  Poor. 

Toad  v.  Birdsall,  1  Cow.,  260,  5O8 

Overseers  liable  for  debts  contracted  by  predeces- 
sors.   Idem.  508 
Order,  for  removal  of  pauper,  abandoned  by  town, 
who  remove  after  appeal,  not  conclusive  between 
town  and  county. 

People  v.  Sup'rs  of  Cayuga,  2  Cow.,  530,       873 
Magistrate's  order  for  support  of  pauper  as  non- 
resident is  conclusive  on  Supervisors.    Idem.     873 
Son's  settlement  follows  that  of  his  father,  where 
he  has  not  gained  one  of  his  own  right. 
O.  of  Nfekayuna  v.  0.  of  Albany, 

2  Cow.,  537,  876 

Change  of  father's  settlement  will  not  affect  that 

of  son  after  emancipation.    Idem.  876 

Parol  binding,  not  in  writing,  is  insufficient  for 

one  to  gain  settlement  by  apprenticeship. 

Idem.  876 

Birth  place  prima  facie  place  of  settlement. 

Idem.  87« 

PAYMENT. 

Where  a  bill  of  exchange  is  remitted  for  the  pay- 
ment of  a  precedent  debt,  if  due  diligence  is  not  used 
in  obtaining  payment,  and  due  notice  of  dishonor 
given,  it  will  be  a  satisfaction  of  such  debt. 

Copper  v.  Powell,  Anth..  49,  59 

An  agreement,  under  seal,  that  on  payment  of 
sumless  than  the  actual  debt,  a  bond  should  be  void, 
is  not  a  defeasance  when  sum  not  paid. 

Inman  v.  Ortswold,  1  Cow.,  199,  486 

Where  supplies  were  sold  to  ship's  husbands  who 
were  part  owners,  but  credit  was  given  to  all 
owners,  and  bill  "subsequently  rendered  to  ship's 
husbands  and  their  note  taken ;  held,  that  other 
owners  were  not  discharged. 

Muldon  v.  Whitlock,  1  Cow.,  290,  519 
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Otherwise,  if  other  owners  had  been  injured  by  the 
dealing's  with  the  ship's  husbands.  Idem.  519 

Notes  arc  not  payment  of  precedent  debt  without 
special  agreement. 

Porter  v.  Talcott,  1  Cow.,  359.  544 

Same  rule  as  to  notes  of  agent,  given  for  purchase 
price  of  Roods.  Idem.  544 

PENALTY. 

How  far  the  want  of  intention  to  violate  a  penal 

Statute  is  admissible  in  bar  of  the  penalty  :  gross 

negligence  may  be  equivalent  to  a  criminal  intent. 

Sturges  v.  Maitland,  Anth.,  153,  97 

PLEADING. 

Declaration  and  process  must  agree  in  names  of 
parties. 

Willard  v.  Missani,  I  Cow..  37,  428 

Where  defendant  sued  by  wrong  name,  but  ap- 
pears by  right  name,  he  may  be  declared  against  by 
the  latter.  Idem.  428 

Declaration  of  infant  by  attorney  is  irregular. 

Ex  parte  Scott,  L  Cow.,  33,  42  7 

In  declaring  on  promissory  note,  averment  of  de- 
livery, by  maker  to  payee,  not  necessary. 

Russell  v.  Whipple,  2  Cow.,  536,  876 

Where  a  note  is  made  January  7,  1808,  and  dated  by 
mistake  January  7,  1807,  the  plaintiff  may  declare 
upon  it  according  to  its  true  date  without  any  aver- 
ment of  the  mistake. 

Phixnix  Ins.  Co.  v.  Walden,  Anth.,  125,          87 
Each  count  in  declaration   must  be  particularly 
answered,  or  judgment  will  be  given  for  default. 

Frets  v.  Frets,  1  Cow.,  335,  536 

Under  plea  of   general  issue,  to  trespass  quare 

etoumtm  fregit,  defendant  may  give  in  evidence  title 

or  possession  of  himself  or  those  under  whom  he 

claims. 

Babeoek  v.  Lamb,  I  Cow.,  238,  5OO 

Right  of  public  way  must  be  pleaded  or  noticed. 
Idem.  500 

Whether  process  bailable  or  not,  turns  upon  nat- 
ure of  case  as  expressed  in  the  ac  etlam. 

Bell  v.  Carrett,  1  Cow.,  193,  484 

Where  several  defendants  sued  by  process  bailable 

the  plaintiff  cannot  declare  against  them  separately. 

Idem.  484 

When  defective  declaration  aided  by  verdict,  and 

when  not.  Lockw.  392,    346 

Defective  count  and  damages  assessed  generally. 

Lockw.  393,    346 

When  nol.  pros,  may  be  entered  on. 

Lockw.  397,    348 

Inducement  to  traverse  when  sufficient  replica- 
tion to  facts  in  plea.  Lockw.  394,    347 
Notice  of  set-off.  Lockw.  395,    347 
Plea  in  Justice's  Court  of  former  recovery. 

Lockw.  396,    347 

Plea  of  Act  restraining  foreign  Banking  Company 
from  keeping  an  office  in  this  State. 

Lockw.  398,    348 

Misjoinder  of  count.  Lockw.  399.    348 

Assessment  of  damages  on  count  demurred  to  on 
general  venire,  and  not  tam  quam. 

Lockw.  417,    354 

Plea  in  abatement  of  another  suit  pending. 
Discontinuance  of  first  suit  before  notice  of  re- 
tainer received.  Lockw.  1,    211 
Plea  in  abatement  cannot  be  received  after  plea  in 
bar. 

Palmer  v.  Evertxtm,  2  Cow.,  417,  833 

In  pleading  discharge  under  Insolvent  Act,  aver- 
ment that  defendant  was  inhabitant  of  county  in 
which  discharge  was  granted,  is  necessary. 

Wyman  v.  Mitchell,  1  Cow..  316,  529 

The  plea  of  non  assumpsit  to  an  action  brought  by 
an  administrator,  admits  the  letters  of  administra- 
tion as  averred. 

Smitti  v.  Ludlow,  Anth.,  127,  88 

The  plea  of  non  est  factum  puts  the  execution  of 
the  deed,  alone,  in  issue. 

Denton  v.  Bours,  Anth.,  177.  1O5 

The  defendant  need  not  plead  more  of  a  deed  than 
makes  for  him ;  the  plaintiff,  if  he  relies  on  condi- 
tions, must  plead  them  by  way  of  replication. 

Idem.  105 

To  plea  on  bond  nil  debet  is  not  good  plea,  but  if 
not  demurred  to,  it  puts  in  issue  every  material  fact 
set  forth  in  declaration. 

Jansen  v.  Ostrander,  1  Cow..  670,  657 

The  omission  to  conclude  replication  to  plea  of 
mil  tiel  record  with  an  et  hoc  paratus,  &c.,  is  fatal 
on  special  demurrer. 

Hawley  v.  Hanchet,  1  Cow.,  152,  47O 
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Replication,  which  supports  and  fortifies  declara- 
tion, is  not  a  departure. 

Wymanv.  Mitchell,  1  Cow.,  316,  529 

Where  replication  is  plain  from  its  nature,  as  to 

plea  intended  to  be  answered,  it  need  not  expressly 

point  out  the  plea  intended. 

Carey  v.  Hanchet,  I  Cow.,  154. 
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POWERS. 

To  executors  to  sell.  Lockw.  400,  349 

To  tenants  for  life  to  lease  for  sixty-three  years. 

Lockw.  518,  39O 

To  appoint  estate  among  children  and  grandchil- 
dren .  Idem. 

Powers  appendant  and  in  gross;  distinction  be- 
tween. 

Wilson  v.  Troup,  2  Cow.  195,  755 

PRACTICE. 

Defendant's  want  of  knowledge  of  materiality  of 
infancy  is  excuse  for  delay  in  moving  to  set  dec- 
laration aside. 

Ex  parte  Scott,  I  Cow.  33,  427 

Appearance,  how  can  be  made,  see 

Vanderpoel  v.  Wright,  1  Cow.  209,  490 

Where  affidavit  entitled  in  two  causes,  and  one 
wrongly,  it  is  not  void. 

Roosevelt  v.  Dale,  2  Cow.  581,  893 

Default  of  defendant  entered  a  few  clays  after  re- 
fusal of  plaintiff  to  receive  plea  on  account  of  bail 
not  filed,  set  aside  on  affidavit  of  merits  upon  terms 
Trotter  v.  Hawley,  1  Covr.  226,  497 

Practice  in  taking  testimony,  de  bene  esxe. 

Sandford  v.  Burrell,  Anth.  184,  107 

Notice  to  produce  papers. 
Anonymous,  Anth.  199, 

Defendant,  having  no  opportunity  of  pleading  his 
discharge  under  Insolvent  Act.  puus  darrein  contin- 
uance, will  be  relieved  on  motion. 

Palmer  v.  Hutchins,  1  Cow.  42,  430 

Proclamation  of  summons  in  real  action,  where 
made. 

Malcolm  v.  Rogers,  1  Cow.  1,  417 

Malcolm  v.  Gardner,  1  Cow.  13, 
What  essential  in  return.    Idem. 
When  return  defective,  what  issues.    Idem.    42O 
Personal  service  renders  proclamation  unneces- 
sary.   Idem. 

Imparlance  modified  on  motion  of  party  at  whose 
instance  it  was  granted,  so  as  to  place  in  at  some 
day  in  same  term. 

Malcolm  v.  Rogers,  1  Cow,  136,  465 

Where  tenant's  plea  is  demurred  to,  the  fact  that 
it  was  dilatory  will  not  prevent  imparlance  to  be- 
ginning of  next  term.    Idem.  465 
Practice  on  writ  of  right. 

Malcolm  v.  Gardner,  1  Cow.  137,  465 

On  inquest  by  default,  when  issue  well  joined 
without  simiHter. 

Eceritt  v.  De  Groff,  1  Cow.  213,  491 

Receipt  of  plea  after  default  is  waiver  of  default, 
notwithstanding  parol  reservation. 

Starkweather  v.  Benjamin,  1  Cow.  576,         622 
In  Court  of  Errors,  stipulation  between  counsel, 
though  not  in  writing,  is  binding. 

Chamberlain  v.  Fitch,  2  Cow.  243.  772 

Setting  aside  default  irregularly  taken,  see  Idem. 
Rule  to  bring  in  body ;  rule  for  attachment  for 
not  bringing  in  body. 

People  v.  Marsh,  2  Cow.  493,  86O 

Sheriff  must  have  twenty  days'  notice.    Idem. 
Rule  to  discontinue  on  receiving  plea  of  insol- 
vent's discharge  is  not  of  course. 

Fifleld.  v.  Brown,  2  Cow.  503,  864 

In  assumpsit,  defendant's  plea,  false  in  fact,  on 
motion,  ordered  stricken  out. 

Steward  v.  Hotchkizs,  2  Cow.  634,  912 

Affidavit,  wrongly  entitled,  cannot  be  read. 

Humphrey  v.  Cande,  2  Cow.  509,  866 

Rule  for  reversal. 

Brown  v.  Lerow,  2  Cow.  525, 
Form  of  rule  for  default  for  want  of  a  plea. 

Mumford  v.  Stocker,  1  Cow.  601. 
In  trover  for  bond,  plaintiff's  application  for  de- 
livery of  copy,  in  order  to  declare  accurately,  de- 
nied. 

Denslow  v.  Fowler,  2  Cow.  592, 
Declaration  of  attorney  that  no  subpoena  had 
been  issued,  does  not  imply  that  no  costs  have  ac- 
crued. 

Smith  v.  Shaw,  I  Cow.  429,  5  7O 

The  application  for  a  highway  is  a  public  docu- 
ment open  to  inspection,  and,  if  in  the  hands  of  a 
stranger,  court  will  compel  him  to  file  it. 
People  v.  Vail,  2  Cow.  623, 
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Absence  of  counsel,  on  professional  business,  no 
excuse  for  not  going1  to  trial. 

Jackson  v.  Wakcman,  2  Cow.  578,  898 

Where  counsel  fail  to  sign  demurrer,  admission 

of  service  by  opposite  counsel  waiver  of  objection. 

Anonymow,  2  Cow.  578,  892 

Examination  of  witness  de  bene  esse,  affidavit  and 

order,  and  costs  thereon,  see 

Jackson  v.  Hooker,  1  Cow.  586,  625 

PRINCIPAL  AND  AGENT. 

One  who  would  excuse  himself  on  ground  that  he 
acted  as  agent  must  prove  affirmatively  his  author- 
ity. 

Mott  v.  Hicks.  1  Cow.  513,  6OO 

Liability  of  engineer  of  Canal  Commissioners,  act- 
ing under  their  authority.  Lockw.  54,  229 

PRIVILEGED  COMMUNICATIONS. 

A  witness  cannot  be  compelled  to  disclose  any  con- 
fidential communication  made  to  him  as  counsel, 
in  any  cause  then  actually  commenced  or  expected 
to  be  commenced. 

McTatrteh  v.  Deming,  Anth.  113,  82 

But  terms  of  compromise,  offered  by  him  to  the 
creditor."  of  his  client,  are  not  confidential,  and 
must  be  disclosed.  Idem.  82 

Words  used  by  an  attorney,  in  detailing  a  state- 
ment of  a  case,  to  a  person  to  whom  he  applies  to 
become  security  on  the  bringing  of  a  writ  of  error, 
are  to  be  deemed  made  in  the  course  of  judicial 
proceedings,  and  are  privileged,  utsemb. 

Blunt  v.  Zuntz,  Anth.  180,  1O6 


QUESTIONS  OP  LAW  AND  FACT. 

Interpretation  of  the  meaning  of  words  is  for  the 
jury,  and  their  verdict  is  conclusive. 

E£  parte  Baily,  2  Cow.  479,  855 

What  is  reasonable  time,  in  which  to  make  demand 
and  give  notice  in  case  of  note  payable  on  demand 
to  charge  indorser,  is  question  of  law. 

Sice  v.  Cunningham,  I  Cow.  397,  558 

Question  of  rescission  of  contract  is  one  for  court, 
where  evidence  is  clear  and  undisputed. 

Healy  v.  Utly,  1  Cow.  345,  539 

Whore  the  facts  are  undisputed,  it  is  a  question  of 
law  merely,  whether  the  holder  of  the  note  has  used 
due  diligence  in  giving  notice  to  an  indorser. 

Ireland  v.  Kip,  Anth.  142,  94 

QUO  WARRANTO. 

Pleading,  verdict  and  repleader  upon. 

Lockw.  168,  269 


RECORDING. 

Deed  absolute,  but  intended  as  a  mortgage,  must 
be  registered  as  a  mortgage,  to  be  effectual  against 
subsequent  bona  fide  purchasers  or  mortgagees. 

James  v.  Morey,  2  Cow.  246,  773 

Recording  of  assignment  of  mortgage  no  notice 
to  mortgagor,  or  to  subsequent  assignee  of  mort- 
gagee, nor  subsequent  purchaser  or  mortgagee  of 
premises.  Idem.  773 

REDEMPTION. 

Term  of  years  sold  on  execution,  irredeemable 
after  one  year. 

Merry  v.  Hallet,  2  Cow.  497,  862 

Judgment  creditor  cannot  redeem.    Idem.       862 
Land  may  be  redeemed  in  parcels  where  sold  in 
parcels. 

Dtckenson  v.  OiUiland,  1  Cow.  481.  588 

Where  land  sold  on  fi.  fa.,  junior  creditors  coming 
to  redeem  take  preference,  according  to  priority  of 
their  liens. 

Rosekram  v.  Hughson,  1  Cow.  428,  57O 

Defendant  or  his  grantee  is  only  entitled  to  re- 
deem within  one  year  from  date  of  sale.  His  cred- 
itors have  three  additional  months. 

Van  Rensselaer  v.  Sheriff  of  Onondaga, 

I  Cow.  443,  574 

Assignee  of  judgment  may  redeem.    Idem.      574 

A    production  of   exemplification  of   judgment 

with  clerk's   certificate  and  notice  of  assignment 

given  to  sheriff,  by  assignee,  is  sufficient.  Idem.  574 

Upon  redemption  by  junior  creditor,  the  exact 

amount  and  interest  as  prescribed  by  statute  must 
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be  actually  paid  to  sheriff ;  a  mistake  of  law  cannot 
be  relieved  against. 

Dickenxon  v.  OttlUand,  1  Cow.  481,  588 

One  claiming  under  judgment  confessed  after 
sale  may  redeem. 

Van  Rensselaer  v.  Sheriff  of  Onondaga, 

1  Cow.  443,  574 

Van  Rensfelaer  v.  Sheriff  of  Albany, 

I  Cow.  501,  595 

Right  of  junior  judgment  creditor  to  redeem,  as 
against  intermediate  mortgagee. 

Van  Rensselaer  v.  Sheriff  of  Albany, 

1  Cow.  62,  436 

Mortgagee  is  not  considered  a  grantee,  within 
meaning  of  Act,  sess.  43.  ch.  184,  and  is  not  entitled 
to  redeem  land  sold  on  execution  under  prior  judg- 
ment. 

Van  Rensselaer  v.  Sheriff  of  Albany, 

1  Cow.  501,  595 

Right  of  judgment  creditor  to  redeem  lands  sold 

on  execution.  Lockw.  302,  315 

Fifteen  months  time  for  redemption  on  execution 

sale  are  calendar,  not  lunar  months. 

Snyder  v.  Warren,  2  Cow.  518,  869 

REFERENCE. 

Affidavit  for  reference  need  not  state  where 
venue  laid. 

Cleveland  v.  Strong,  2  Cow.  448,  846 

RELEAS    . 

Without  consideration,  and  not  under  seal,  void. 
Jackson  v.  Stackhouse,  1  Cow.  122,  459 

General  words  in  release,  qualified  by  particular 
recital.  Idem.  459 

Of  certain  judgment  (describing  it)  and  of  all  debts, 
demands,  judgment  executions,  and  accounts  what- 
soever, held  restrained  by  particular  words,  and  not 
to  include  a  mortgage  between  the  parties. 

Idem.  9 

RENTS. 

See  LANDLORD  AND  TENANT. 

REPLEVIN. 

Amendment  of  verdict  on  issue  of  non  cepit. 

Lockw.  406.  351 
Action  of ,  by  receiptor  to  sheriff.  Lockw.  407,  351 

RES  JUDICATA. 

Decision  on  summary  application  is  not  res  judi- 
cata. 

Van  Rensselaer  v.  Sheriff  of  Albany. 
1  Cow.  501.  596 


SERVICE. 

See  ATTORNEY. 

Sheriff's  fees  in  serving  sci.fa. 

Grinmild  v.  Walton,  1  Cow.  231,  499 

Bill  of  privilege  must  be  personally  served. 

Lawrence'v.  Warner,  1  Cow.  198,  486 

Service  of  writ  on  Sunday,  by  defendant  indors- 
ing his  appearance  is  void,  and  irregularity  is  not 
waived  by  notice  of  retainer. 

Vanderpoel  v.  Wright,  1  Cow.  209,  490 

Service  of  declaration  and  notice,  on  an  illiterate 

tenant,  where  it  appeared  from  the  circumstances 

he  must  have  known  nature  of  papers,  considered  a 

technical  service. 

Jackson  v.  Stiles,  I  Cow.  222,  495 

Where  attorney  is  absent  both  from  his  office  and 

boarding  house,  and  has  left  no  one  in  charge  of 

his  office,  service  should  be  made  by  leaving  papers 

with  some  one  in  his  boarding  house. 

Lathrop  v.  Judivini.  2  Cow.  484,  857 

Amount  of  allowance  of  fees  for  serving  subpcenas 
in  criminal  cases,  is  matter  entirely  within  discre- 
tion of  Board  of  Supervisors. 

Ex  parte  Farrington,  2  Cow.  407,  830 

Service  may  be  made  by  any  person  as  in  civil 

cases.    Idem.  83O 

SET-OFF. 

Judgment  on  which  defendant  is  in  execution 
cannot  be  set  off  against  another  in  his  favor. 

Cooper  v.  Bigalow,  1  Cow.  56,  434 

Judgment  for  costs  allowed,  as  a  set-off  against 
another  judgment  on  motion,  notwithstanding  at- 
torney's lien. 

Cooper  v.  Bigalow.  1  Cow.  206,  489 
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Promissory  notes,  purchased  after  a  voluntary  as- 
signment made  by  an  insolvent  for  the  benefit  of 
his  creditors,  cannot  be  set  off  in  an  action  brought 
in  the  name  of  the  insolvent  by  such  assignees,  al- 
though the  notes  were  not  due  at  the  time  of  the 
purchase. 

Hanerman  v.  Huslop,  Anth,  197.  113 

Of  judgments.  Lockw.  414,  353 

Between  maker  of  note  and  assignee  of  maker. 

Lockw.  417,  354 
Of  bond  debt  against  money  counts. 

Lockw.  418,  355 

Declaring  specially,  in  case  proper  for  general 
count,  will  not  deprive  party  of  set-off. 

Lockw.  418,  355 

SHERIFFS  AND  CONSTABLES. 

Constable  not  entitled  to  his  fees  unless  he  make 
a  levy  and  s  tie,  unless  the  latter  is  prevented  by  act 
of  the  plaintiff  or  operation  of  law. 

PMeu  o.  Butts,  2  Cow.  421,  835 

May  postpone  sale  where  no  bid  offered. 

Idem.  835 

If  constable  does  not  sell  within  thirty  days  he 
loses  his  lien.  Idem.  835 

Same  rules  that  govern  sheriffs  in  execution  of 
process,  govern  constables,  except  as  otherwise  pro- 
vided by  statute.  Idem.  835 
Where  sheriff  becomes  fixed  for  not  bringing  in 
body,  he  pays  whole  debt,  unless  defendant  was  in- 
solvent from  beginning,  then  proceedings  will  be 
perpetually  stayed,  except  as  to  costs,  even  after 
judgment  against  him  and  bail  by  default. 

People  v.  Agate,  2  Cow.  504,  864 

Proceeding  on  prosscution  of  insolvent  sheriff 
under  Statute,  of  Sureties. 

E.c  partf.  Noble,  2  Cow.  590,  896 

Procuring  assent  to  assignment  by  threats. 

Lockw.  419,  355 

Taking  unconscientious  advantage  of  situation  of 
party.  Idem.  355 

Sheriff  may  maintain  trespass  for  conversion  of 
property  levied  on  by  him. 

Lockwood  v.  Bull,  1  Cow.  332,  531 

SHIPPING. 

Where  the  wages  of  a  seaman  appear  by  shipping 
articles,  evidence  of  a  further  compensation,  by 
way  of  customary  privilege,  cannot  be  received. 
Bogert  v.  Cauman,  Antb.  70,  67 

In  an  action  on  the  case,  by  a  freighter,  against 
the  owner  of  a  general  ship,  for  damages  by  em- 
bezzluaant,  it  is  not  necessary  that  notice  of  such 
damage  should  have  been  given  previous  to  the 
commencement  of  the  action. 

Scliieffelin  v.  Harvey,  Anth.  56,  61 

Plundering,  by  a  custom-house  officer  having 
charge,  of  a  vessel,  is  within  the  risks  assumed  by 
the  owner,  undjr  a  bill  of  lading.  Idem. 

Joint  owners  of  ship  ;  lien  as  between  each  other. 
Lockw.  421,    356 

Assumpsit  for  non-delivery  of  gods  shipped. 

Lockw.  425,    357 

Blockade.    Idem.  357 

Right  to  freight.  Lockw.  426,    357 

Lien  of  master  on  freight  and  as  against  the 
owner.  Lockw.  428,  358 

Upon  breach  of  contract  seamen  are  entitled  to 
wages  until  their  return  home. 

Patten's  Adm'rs  v.  Kirk,  Anth.  32,  53 

Where  a  vessel  on  a  voyage,  merely  earns  passage 
money  and  no  regular  freight,  seamen  are  not  en- 
titled to  wages.  Ut  semb.  sed  quce,  et  vide  note. 

Idem.  53 

Where  shipping  articles  are,  in  the   Admiralty 

Court  in  consequence  of  the  ship's  capture,  the 

plaintiff,  after  notice  to  the  defendant  to  produce 

them,  may  give  parol  evidence  of  their  contents. 

Idem.  53 

In  an  action  grounded  on  shipping  articles,  sea- 
men not  bound  to  produce  them,  even  when  they 
are  on  the  records  of  an  Admiralty  Court.  Idem.  53 

Shipping  articles  signed  by  an  apprentice,  an  in- 
fant who  had  run  away  from  his  miister's  employ, 
are  void,  and  consequently  no  forfeiture  arising 
under  them  can  be  urged  against  such  master  in  an 
action  for  the  amount  earned  by  such  apprentice. 
James  v.  LeRoy,  Anth.  117,  84 

SLANDER  AND  LIBEL. 

Privileged  communication.          Lockw.  313,    319 

When  individual  may  maintain  action  for  libel  on 

a  class  of  persons.  Lockw.  315,    319 
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What,  are  questions  for  the  jury. 

Lockw.  316,    321 

What  is  actionable  and  what  is  not ,  for  want  of  i  n  - 
ducement.  Lockw.  319,  32O 

If  an  address  to  the  people,  published  by  order  of 
a  meeting  of  citizens,  and  signed  by  the  chairman , 
contain  false  and  slanderous  charges  against  a  can- 
didate at  an  election,  an  action  on  the  case  will  lie 
against  such  chairman. 

Lewis  v.  Few,  Anth.  75,  68 

In  an  action  for  a  libel,  if  the  defendant  demurs 
to  evidence  and  contingent  damages  are  assessed, 
the  truth  of  the  charges  contained  in  the  libel  can- 
not be  given  in  evidence  on  such  assessment,  in 
mitigation  of  damages.  Idem.  68 

"He  will  be  a  bankrupt  in  six  months,"  action- 
able per  se. 

Eke  v.  Ferris,  Anth.  23,  51 

Under  the  general  issue,  the  truth  of  words  can 
not  be  given  in  evidence  of  mitigation.  Idem.  51 

That  words  were  spoken  in  heat,  goes  in  mitiga- 
tion only.  Idem.  51 

If  the  words  laid  in  the  declaration  are  not  action- 
able, the  defendant  must  demur  or  move  in  arrest 
of  judgment ;  he  cannot  avail  himself  of  the  ground 
at  the  trial. 

Blunt  v.  Zuntz,  Anth.  180,  106 

In  an  action  for  slander,  the  plaintiff's  general 
character  is  in  issue. 

Springxtein  v.  Field,  Anth.  185,  1O7 

General  suspicion  that  plaintiff  had  been  guilty 
of  the  offense  charged  upon  him  in  the  words 
spoken,  may  be  offered  in  mitigation.  Idem.  1O7 

SLAVE. 

Where  slave  is  manumitted,  and  subsequently 
binds  herself  by  indenture  without  knowledge  of 
such  manumission,  and  is  brought  into  this  State, 
It  is  an  evasion  of  Statute  Prohibiting  Importation 
of  Slaves. 

Duhois  v.  Alien,  Anth.  94,  75 

Conditional  agreement  to  free  slave,  only  partly 
performed,  does  not  affect  manumission,  but  other- 
wise if  fully  performed. 

Smith  v.  Haff,  1  Cow.  127,  461 

STATUTE. 

Construction  of  statute,  incorporating  bridge  com- 
pany and  prohibiting  crossing  of  stream  within  cer- 
tain distance  by  other  means,  see 

Sprague  v.  Birdxall,  2  Cow.  419,  834 

A  penal  statute,  or  one  in  derogation  or  common 
law  right,  should  be  strictly  construed.    Idem.    834 
Statute  cannot  be  abrogated  or  controlled  by  cus- 
tom or  usage. 

N.  Y.  Firemen  Ins.  Co.  v.  Ely,  2  Cow. 
678,  938 

STATUTE   OF  FRAUDS. 

Parol  contract  for  lands.  Lockw.  431,    359 

Parol  evidence  to  supply  defects  of  written  agree- 
ment. Idem.  359 

Part  performance  of  agreement,  to  take  out  of 
Statute.  Idem.  359 

Sale  of  goods  and  chattels ;  memorandum  of  con- 
tents. Lockw.  433,  360 

Delivery  of  a  bill  of  parcels  is  not  sufficient  to 
take  a  sale  out  of  the  Statute  of  Frauds. 

Smith  v.  Miison,  Anth.  146,  100 

To  make  a  delivery  of  goods  available  under  the 
Statute,  the  vendee  must  actually  acquiesce  in  the 
delivery  and  accept  them.  Idem.  100 

An  acceptance  by  a  mere  shop  boy,  out  of  the 

scope  of  his  duty,  is  not  obligatory  on  the  vendee. 

Idem.  10O 

STATUTE  OF  LIMITATIONS. 

Exceptions  in  Statute  will  not  be  extended  by  con- 
struction. 

Sacia  y.  De  Graaf,  1  Cow.  356,  543 

Presumption  of  payment  of  judgment  after  twen- 
ty years.  Lockw.  435,  361 

STAY  OF  PROCEEDINGS. 

That  plaintiff  is  in  prison,  is  ground  for  stay  of 
proceedings  until  security  for  costs  filed. 

Anonymous,  1  Cow.  60,  436 

Merits  need  not  be  sworn  to.    Idem.  436 

In  suit  on  administrators  bond,  proceedings  will 
not  be  stayed  until  relator  file  security  for  costs. 

People  v.  McDonald,  1  Cow.  189,  483 

After  judgment  perfected,  motion  to  stay  pro- 
ceedings until  costs  of  former  suit  paid,  is  too  late. 
Fifleld  v.  Brown,  2  Cow.  503,  864 
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Second  action  of  ejectment  will  not  be  stayed 
until  costs  of  first  action  paid,  unless  it  appears  same 
title  might  have  been  tried  in  first  action. 

Jackson  v.  Stilt*,  2  Cow.  596,  898 

Where  judgment  given  against  plaintiff  for  costs, 

second  action  by  another  party  for  part  of  same 

premises,  on  same  title,  not  stayed  until  payment 

of  costs  in  first  suit. 

Jackson  v.  Clark,  1  Cow.  140,  466 

Where  judgment  in  ejectment  and  for  costs,  ob- 
tained against  a  tcnant.and  the  lessors  of  such  tenant 
afterwards  bring  ejectment  against  the  plaintiff, 
proceedings  stayed  until  costs  of  first  suit  paid. 

Jackson  v.  Edward*.  1  Cow.  130,  465 

SURETY. 

Entitled  to  be  put  in  the:  place  of  the  creditor  On 
payment  of  the  debt.  Lockw.  468,  373 


TAXES. 

Tax  lien  takes  preference  to  prior  mortgage. 
Dale  v.  McEvers,  2  Cow.  118,  738 

TENANCY  IN  COMMON 

Patent  to  joint  purchasers,  when  tenancy  is  com- 
mon. Lockw.  469,  373 

When  partners  take  and  hold  real  estate  as  part- 
nership property  or  as  tenants  in  common. 

Lockw.  470-479,    376 
TIME. 

Where  computation  in  a  Statute  is  to  be  from  an 
act  done,  the  first  day  should  be  excluded. 

Ex parte  Dean,  2  Cow.  605,  901 

TRESPASS. 

A  peaceable  entry  into  the  house  of  another  for 
illegal  purposes,  is  a  trespass. 

Oilmore  v.  Wale,  Anth.  64,  64 

Where  trespass  is  laid  with  a  continuendo,  the 
plaintiff  may  give  evidence  of  divers  acts  of  tres- 
pass within  the  continuendo,  but  if  he  travel  out  of 
it,  he  must  select  one  act  and  rest  upon  that. 

Joralimon  v.  Pierpont,  Anth.  42,  67 

Where  an  officer  by  violation  of  his  trust  may  be- 
come a  trespasser  ah  init'io. 

Van  Brunt  v.  Schenck,  Anth.  157,  99 

To  entitle  to  treble  costs  and  damages,  the  verdict 
must  be  upon  count  or  counts  expressly  under  the 
Statute,  which  must  be  referred  to  in  the  declara- 
tion. 

Bcnton  v.  Dale,  1  Cow.  160,  473 

Brown  v.  Bristol,  1  Cow.  176,  478 

And  jury  must  find  single  value  of  the  articles  for 

which  trespass  is  brought. 

Livingston  v.  Plainer,  1  Cow.  175,  478 

Exception  in  Statute  need  not  be  negatived  in  dec- 
laration to  entitle  plaintiff  to  treble  costs. 

Beekman  v.  Chalmers,  1  Cow.  584,  625 

Verdict  need  not  be  in  exact  words  of  Statute ; 

jury  may  "  assess  single  damages"  of  the  plaintiff. 

Idem.  625 

All  persons  concerned  in  opening  road  after  it 

has  been  laid  out,  but  without  order  from  majority 

of  commissioners  and  until  after  60  days'  notice 

given  to  owner  to  remove  fences,  are  trespassers. 

Kellen  v.  Horton,  2  Cow.  424,  836 

Where  conduct  of  plaintiff's  daughter  has  been 
lewd,  to  plaintiff's  knowledge,  he  is  entitled  only  to 
strict  recompense  for  loss  of  services. 

Fletcher  v.  Randall,  Anth.  196,  111 

TRIAL. 

Where  answer  denies  fact  set  up  in  bill,  there  can 
be  no  decree  against  answer,  unless  bill  supported 
by  evidence. 

Atkinson  v.  Manks,  1  Cow.  691,  664 

Testimony  cannot  be  disregarded  upon  vague 
suggestion,  unsupported  by  proof,  that  witness  is 
biased. 

Newton  v.  Pope,  1  Cow.  109,  454 

Where  there  is  both  issue  of  law  and  of  fact, 
plaintiff  may  elect  which  to  proceed  on  first. 

Shaw  v.  Raymond,  2  Cow.  512,  867 

A  notice  to  produce  a  paper  "  on  the  trial  of  the 
cause,"  is  sufficient  without  giving  a  new  notice  for 
every  succeeding  circuit. 

Gttmorc  v.  Wale,  Anth.  64,  64 

Where  a  party  neglects  to  subpoena  a  witness,  and 
relies  upon  his  promise  to  attend,  the  court  will  not 
put  off  the  cause  in  case  of  his  non-attendance. 

Freeland  v.  Howell,  Anth.  198,  114 


Jury.— Where  two  jurors  separated  from  their  fel- 
wsk  but  afterwards  returned  and  joined  in  verdict, 
verdict  not,  set  aside. 

Smith  v.  Thompson,  1  Cow.  221,  494 

Whether  the  jury  leave  their  bench  or  not,  the 
plaintiff,  by  not  answering  when  called,  may  pre- 
clude them  from  giving  a  verdict. 

Cunningham  v.  Duncan,  Anth.  45,  58 

Absence  of  juror  during  part  of  testimony  of  wit- 
ness,  no  ground  for  reversal  where  witness  re-ex- 
amined alter  his  return  as  to  such  testimony.    See 
Boatman  v.  Tuttle,  1  Cow.  248,  5O4 

Irregular  for  jury  to  find  as  a  verdict  the  average 
of  sums  set  down  by  jurors. 

Roberts  v.  Failis,  1  Cow.  238,  5OO 

Challenge  to  array  lies,  for  default  or  misconduct 
in  clerk,  in  selecting  instead  of  drawing  jurors. 

Pringle  v.  Huse,  1  Cow.  432,  571 

Where  it  appears  trial  cannot  be  had  by  impar- 
tial jury,  plaintiff  will  not  be  nonsuited  for  refus- 
ing to  go  to  trial.    Idem.  571 
Separation  of  jury  after  agreement  on,  but  before 
delivery  of  verdict,  is  not  cause  for  setting  it  aside, 
in  absence  of  suspicion  that  separation  was  abused. 
Horton  v.  Horton.  2  Cow.  589,  896 
Juror  challenged  may  be  witness  on  trial  of  chal- 
lenge to  the  favor. 

Pringle  v.  Huse,  \  Cow.  432,  571 

In  an  action  on  a  case  for  a  libel,  for  publishing  an 
address,  adopted,  &c.,  at  a  political  meeting,  a  per- 
son present,  and  acting  at  such  meeting,  cannot  be 
sworn  as  a  juror. 

Lewis  v.  Few,  Anth.  75,  68 

Province  of  jury.  Lockw.  14,    215 

In  case  of  presumption.    Idem.  215 

As  to  intent  of  party.  Lockw.  33,    222 

As  to  materiality  of  facts  and  circumstances  not 
disclosed,  to  risk  in  policy  of  marine  insurance. 

Lockw.  251,    297 

On  question  of  laches  of  the  assured  in  marine 
policy.  Lockw.  291,  31 1 

TRUSTS  AND  TRUSTEES. 

Only  cestui  que  trust  can  question  purchase  made 
by  trustee. 

Wilsonv.  Troup,  2  Cow.  195,  755 

Liability  of  trustee,  for  trust  money  of  which  he 
has  been  robbed.  Lockw.  480,  376 

Trustee  purchasing  from  his  cestui  que  trust.  Idem . 

Assignment  of  equitable  interest. 

Lockw.  481,    377 

Declaration  of  trust.    Idem.  377 

Trusts  under  the  revised  Statute  of  Trusts. 

Lockw.  483,    377 

Trust  estate  for  twelve  lives,  with  remainder  over. 
Idem.  377 

Perpetuity,  tendency  of  trust  to.    Idem.          377 

Trust,  "to  receive  and  pay  over  rents  and  profits." 

to  cestui  que  trust,  whether  good  as  trust  or  power. 

Idem.  377 

Trust  term  to  trustees  for  20  years,  for  valid  and 
for  void  purposes.  Lockw.  500,  383 

Contingent  remainders  on  trust  term  for  years, 
determinable  on  the  sooner  termination  of  the 
trust.  Idem.  383 

Dower  of  widow  in  equitable  estate.    Idem.    383 

Accumulation  by  trustees.          Lockw.  517,    389 

Devise  to  trustees  to  make  partition  of  real  estate 
of  testat9r.  Lockw.  518-533,  39O 

Trusts  in  assignment  to  creditors  to  sell  and  mort- 
gage real  estate.  Lockw.  534-538,  395 

Statute  of  trusts,  powers  and  estates,  observations 
on,  Lockw.  538-546.  397 

Devise  to  trustees  to  sell  and  lease,  and  invest, 
and  on  death  of  tenant  for  life,  sell  and  divide. 

Lockw.  546,    399 

Trustees  of  religious  corporation,  where  property 
given  for  particular  form  of  faith  or  worship. 

Lockw.  547,    40O 

TURNPIKE  COMPANIES. 

Authority  of  commissioners  to  order  gate  open. 
Trowbridge  v.  Baker,  1  Cow.  251,  5O5 


USURY. 

Discounting  note  at  7  per  cent,  and  taking  inter- 
est in  advance  is  not  usury  in  bankers  or  others. 

N.  Y.  Firemen  Ins.  Co.  v.  Ely,  2  Cow.  678,     928 
Same  v-  Sturget,  2  Cow.  664,  923 

B'k  of  Utica  v.  Wager.  2  Cow.  712,  94O 

Three  things  necessary  to  constitute  usury,  the 
loan,  taking  more  than  lawful  interest,  and  a  cor- 
rupt agreement.    Idem.  94O 
N.  Y.  Firemen  Ins.  Co.  v.  Ely,  2  Cow.  678,    928 
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Where  interest  is  taken  in  advance,  discounted. 

and  note  renewed  before  maturity,  this  is  not  usury 

unless  it  was  so  agreed  to  renew  on  making'  the  loan, 

or  so  done  to  cover  usury.    Idem.  94O 

In  discounting1,  days  of  grace  may  be  included. 

Idem.  940 

Custom  or  usage  will  not  be  received  to  sanction 

usury.    Idem.  94O 

N.  Y.  Firemen  Im.  Co.  v.  FJly,  2  Cow.  678,      938 

Discounting  note  upon  the  calculation  that  thirty 

days  are  a  12th  of  the  year  is  usury,  and  note  is 

void.    Mem.  928 

Where  facts  are  proven  beyond  dispute,  the  law 

fixes  the  intent. 

Idem.  938 

An  adoption  of  erroneous  principle  of  calculating1 
interest,  which  gives  more  than  7  per  cent,  per  an- 
num, is  usury,  though  lender  believes  he  has  legal 
right  so  to  do.  Idem.  928 

Payment  and  receipt  of  usurious  interest  isprima 
facie  evidence  of  usury,  but  may  be  repelled  by 
showing  mistake  of  fact.  Idem- 

B'k  of  Utica  v.  Wager,  2  Cow.  712,  940 

Taking  excess  of  interest,  by  mistake,  is  not  usury. 
N.  Y.   Firemen  Ins.  Co.  v.  SLurges, 
2  Cow.  664,  933 

Some  v.  Ely,  2  Cow.  678.  938 

Taking  slight  excess,  on  discounting  note,  will  be 
presumed  to  be  by  mistake. 

N.  Y.  Firemen's  Ins.  Co.  v.  Sturges, 

2  Cow.  664,  923 

Securities  originally  valid,  in  hands  of  assignee 
upon  usurious  agreement.  Lockw.  550,  401 

Evidence  of.  Lockw.  551,  401 

On  sale  of  bond  and  mortgage.     Lockw.  552,  4O1 
Evidence  of  plaintiff,  under  Usury  Act  of  1837. 

Lockw.  553,  403 

When  grantee  of  mortgagor  cannot  set  up  usury. 

Lockw.  554,  4O3 


VARIANCE. 

Only  a  defendant  can  move  to  set  aside  a  fi.  fa. 
voidable  for  variance. 

Oakley  v.  Becker,  2  Cow.  454,  848 

Where,  in  Justice's  Court,  process  was  for  $25  and 
declaration  claimed  827 :  held,  immaterial. 

Dennisonv.  Collins,  1  Cow.  Ill,  454 

There  can  be  no  variance  between  note  declared 
on  and  that  given  in  evidence,  where  note  is  stated 
as  inducement  to  or  explanatory  of  special  agree- 
ment. 

Mott  v.  Hicks,  1  Cow.  513,  60O 

That  debt  in  declaration  varies  from  amount  in 
ac  etiam,  is  no  variance. 

Mumford  v.  Stocker,  1  Cow.  601,  631 

Omission  of  middle  letter  in  name  immaterial. 

Roosevelt  v.  Gardinier,  2  Cow.  463,  851 

In  debt  on  bond,  variance  between  bond  and  oyer 
can  only  be  taken  advantage  of  by  demurrer. 

Jansen  v.  Ostrander,  1  Cow.  670,  657 

VENDOR  AND  PURCHASER. 

Delivery  of  a  vessel  conveys  the  title,  the  sale  dif- 
fering in  nowise  from  the  sale  of  any  other  chattel. 
Wendover  v.  Hogeboom.  Anth.  121,  86 

A  bill  of  sale  is  not  essential  as  far  as  title  is  con- 
cerned. Idem.  86 

Where  sale  and  delivery  made  to  agent,  who  re- 
delivered  to  vendor,  with  declaration  of  inability  to 
pay  therefor,  and  chattels  were  received  by  vendor 
and  treated  as  his  property,  sale  regarded  as  re- 
scinded. 

Healy  v.  Utly,  1  Cow.  345,  539 

Upon  a  contract  for  sale  of  sugars,  the  delivery 
of  the  export  entry  is  not  a  delivery  of  the  articles 
sold,  within  the  meaning  of  the  Statute.  Neither  is 
the  delivery  of  samples  forming  no  part  of  the  bulk 
sold. 

Johnson  v.  Smith,  Anth.  60,  63 

Where  there  is  an  agreement  on  the  sale,  that  the 
vendee  shall  give  notes,  with  an  indorser  at  four 
and  five  months,  upon  a  demand  of  such  notes,  and 
a  total  disafflrmance  of  the  contract  by  the  vendee, 
general  indebitatus  assumpsit  lies.  Idem.  63 

In  action  on  warranty,  in  sale  of  chattel,  proof  of 

any  affirmation  amounting1  to  warranty  is  sufficient. 

Roberts  v.  Morgan,  2  Cow.  438,  842 

Where  patentee  curtails  his  patent  by  mistake  in 
location  thereof,  and  subsequently  conve3rs  the 
land  as  located,  he  is  not  concluded  by  such  location 
except  as  to  his  grantees. 

Jackson  v.  Woodruff,  1  Cow.  276,  514 

Lien.  Lockw.  413.  353 
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Stoppage  in  transitu.    Idem.  353 

When  contract  of  sale  completed.    Idem.         353 
Whether  delivery  conditional  or  absolute  wln-r,- 
notes  were  to  be  given.    Idem.  353 

Memorandum  of  contract  for  sale.  Lockw.  433,  360 

VENUE. 

In  actions  arising  ex  delicto  venue  will  be  changed 
to  county  where  cause  of  action  arose,  unless 
plaintiff  stipulate  to  give  material  evidence  arising 
in  county  where  venue  laid. 

Serially  v.  Wells,  1  Cow.  196.  485 

Vanderzee  v.  Van  Dyck,  1  Cow.  600,  631 

Defendant  no  right  to  change  venue  on  stipulat- 
ing to  pay  expenses  of  plaintiff's  witnesses. 

Harrower  v.  Belts,  2  Cow.  496,  861 

Division  of  county  does  not  change  venue. 

Jackson  v.  Dains,  2  Cow.  526,  873 

VERDICT. 

What  may  be  rejected  as  surplusage,  in  special 
verdict.  Lockw.  149,  262 

Finding  evidence  as  to  fraudulent  conveyance, 
but  no  conclusion  of  jury  as  to  fraudulent  intent. 

Lockw.  175,  371 
Amending  declaration  after  verdict. 

Lockw.  182,  373 
Postea  on  motion  to  set  aside  verdict. 

Lockw.  225,  388 
When  defective  declaration  aided  by  verdict. 

Lockw.  392-397,  348 

Amending   verdict  for  plaintiff  in  replevin,  on 

issue  of  non  cepit.  Lockw.  406,  351 

Verdict  on  general  venire,  on  count  demurred  to, 

and  not  venire  tarn  quam,  &o.  Lockw  417,  355 


WAGER. 

On  election,  action  against  stakeholder. 

Lockw.  564,  406 

WASTE. 

Injunction  against.  Lockw.  75,  236 

WILLS. 

Valid  in  part  and  void  in  part. 

Lockw.  518-538,  39O 
Noncupative  will  must  be  made  in  extremis. 

Lockw.  557,  403 

Appeal  from  order,  for  feigned  issue  to  try  sanity 
of  testator,  by  party  whose  interest  had  ceased. 

Lockw.  558.  403 

Execution  of  will  of  personal  estate,  before  the 
Revised  Statutes.  Lockw.  559,  4O4 

Lost  will :  revocation  of ;  evidence  of  situation  of 
testator's  children  in  point  of  property. 

Lockw.  560,  4O4 

Devise  of  real  estate  to  corporation,  by  interpo- 
sition of  trustee.  Lockw.  561,  4O4 
Competency  of  imbecile  testatrix  to  make  a  valid 
will.  Lockw.  562,  405 

WITNESS. 

See  EVIDENCE,  PRIVILEGED  COMMUNICATIONS, 
TRIAL,  &c. 

Where  a  witness  shows  his  interest  on  his  voir 
dire,  arising  under  a  sealed  instrument,  and  shows 
it  discharged  by  parol,  he  is  a  good  witness. 

Fanning  v.  Myers,  Anth.  47,  59 

In  an  action  on  a  promissory  note,  a  witness  who 
is  the  real  plaintiff  in  interest  may  be  called  and 
examined  by  the  defendants. 

Connor  v.  Brady,  Anth.  99,  77 

Lessor  of  defendant  in  ejectment,  who  entered 
under  agreement  to  purchase,  is  inadmissible  for 
him. 

Jackson  v.  Stackhouse,  1  Cow.  122,  459 

After  witness  is  examined  on  his  coir  dire,  his  in- 
terest cannot  be  proved  by  witnesses. 

Welden  v.  Buck,  Anth.  9,  46 

A  mere  naked  trustee,  without  interest,  is  com- 
petent. 

Main  v.  Newson,  Anth.  11,  46 

A  creditor  to  whom  property  was  assigned  to  pay 

his  debt  and  others,  may  execute  release  of  interest. 

therein   to   debtor,  and   thus  become  competent. 

Idem.  46 

Grantor  in  quitclaim  deed  is  competent  witness  in 

ejectment  for  grantee. 

Jackson  v.  HuJjble,  I  Cow.  613,  636 
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Grantee  under  void  conveyance  is  competent 
witness  for  grantor. 

Jackson  v.  Cadivell,  1  Cow.  622,  639 

Parents  of  child  incompetent,  in  ejectment,  to  re- 
cover lands  conveyed  in  trust  for  support  of  child. 
Idem.  639 

Indorser  incompetent  to  prove  parol  stipulation 
between  himself  and  maker,  that  there  should  be 
no  recourse  over,  under  certain  circumstances. 

Cnmmtngs  v.  Fisher,  Anth.  1,  43 

One  who  indorses  note  as  agent  is  competent,  in 
action  by  subsequent  indorsee,  to  prove  personal 
guaranty  by  maker,  who  signed  as  president  of  cor- 
poration. 

Mott  v.  Hicks,  1  Cow.  513,  60O 

'    Surveyors,  as  witnesses,  not  entitled  to  more  than 
usual  allowance,  where  there  has  been  no  view. 

Luon  v.  Wilkes,  1  Cow.  591,  627 

Where  no  particular  relief  is  claimed  against  a 
party  in  equity  who  was  combined  with  others  in  a 
fraud,  he  is  competent  for  his  co-defendants. 

McDonald  v.  Nelson.  2  Cow.  139,  736 

One  who  assigns  stock  not  registered,  as  required 
by  charter,  is  competent  for  corporation  on  show- 
ing he  is  not  indebted  thereto.    Idem.  736 
Bank  of  Utica  v.  SmalUy,  2  Cow.  770,           960 
Oue  who  believes  in  a  God  who  will  punish  for 
false  swearing,  is  competent. 

Butts  v.  Swartwood,  2  Cow.  431,  839 

This  will  embrace  a  Universalist,  who  does  not 
believe  that  future  punishment  is  eternal.  Idem. 

A  witness,  how  far  bound  to  answer  a  question 
which  may  subject  him  to  a  civil  injury. 

Connor  v.  Brady,  Anth.  99,  77 

Evidence  of  subornation  of  witness  to  prove  adul- 
tery, in  bill  of  divorce  which  was  withdrawn,  inad- 
missible to  impeach  credit  of  another  witness,  pro- 
duced to  prove  facts  charged  in  second  bill. 

Doe  v.  Roe,  Anth.  80,  7O 
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Examination  of  witness  <le  bene  esse,  affidavit  and 
order  and  costs  thereon,  see 

Jackson  v.  Hooker,  1  Cow.  586,  635 

Proof  of  witness'  liability  must  be  otherwise  than 

by  his  own  confessions  to  make  him  incompetent. 

Main  v.  Newson,  Anth.  11,  46 

On  motion  for  commission,  affidavit  of  agent  is 

sufficient. 

Murray  v.  Ktrkpatrick,  1  Cow.  210,  49O 

Affidavit  for  commission  to  examine  witness, 
what  sufficient. 

Brackett  v.  Dudley,  1  Cow.  209,  49O 

WRITS. 

See  ERROR,  EXECUTION. 

Objection  by  devisees  that  heirs  were  not  warned 
on  a  sci.  fa.  must  be  by  plea  in  abatement. 

Gumming  v.  Eden,  I  Cow.  70,  439 

Where  terre-tenante,  &c.,  named  in  writ,  two 
nihils  are  equal  to  sci.  feci.  Idem.  439 

And  in  such  proceeding,  the  at.  sci.  feci.  should  lie 
in  sheriff's  office  four  days.  Idem.  439 

Teste  and  return  of  writ  after  delivery  to  sheriff 
cannot  be  altered  so  as  to  make  it  returnable  at  sub- 
sequent term. 

People  v.  Singer,  1  Cow.  41,  429 

Appearance  for  purpose  of  objecting  to  return  of 
writ  is  no  waiver  of  defect. 

Malcolm  v.  Rogers,  1  Cow.  1,  417 

Proceedings  in  a  writ  of  right,  what  are,  see  Idem . 

By  consent  of  defendant,  plaintiff  may,  without 

rule,  alter  fl,  fa.,  after  delivery  to  sheriff  so  as  to 

make  it  correspond  with  record. 

Oakley  v.  Becker,  2  Cow.  454,  848 

Ca.  sa.  tested  out  of  term  not  void,  but  voidable. 

Jones  v.  Cook,  1  Cow.  309.  526 
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